




A. /• R, Publications A Tribute 
from the Law Quarterly Review 

"One cannot but marvel at the industry and wide 
scope of the activities of the authors. Each month, 
sn All India Reporter, they give us an up-to-date 
selection of the rulings of all the superior Courts 
?n India. They issue monthly and annual digests. 
From time to time they publish valuable encyclo¬ 
pedic commentaries on the more important statutes. 
It is unlikely that in any other country in the world 
is case-law collected and pigeon-holed in a way which 

makes it more easily available. No doubt the authors 

have a large number of assistants, but the burden of 
planning and supervising their work must occupy 
so much of their time that one suspects that, like, 
Him that keepeth Israel, they neither slumber nor 
sleep. They are always willing to experiment.”— 
tl9S8) 74 Law Quarterly Review. - Pages I16-17. 
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The organisation required to produce such books 
exists at present only in India, and there is no 
prospect that anywhere but in Nagpur, will a small 
village of devoted workers be dedicated to ths 
production of the reports, manuals and editions of 
standard works of reference that have given All 
India Reporter its unique position. Mulla and 
“A. I. R.” arc the great names in the Law Books 
for India; they are as different as chalk from 
cheese; and recent works appearing in their series 
confirm the impression that they will go on for- 
tver*’—(I9fi4)80 Law Quarterly Review.—Pags 4484 
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All ezlstins Central Acts of All India Importance are given. 

Acts are arranged in the alphabetical order of their Short Titles, omitting 
the prefix 'The* or *The Indian* in the title. 

After all the Acts, the existing non-temporaiy Central Ordlnanoea are 
given and arranged also alphabetically. 

A few Acts enacted by British Parliament bnt still applioabla to India or 
the information about which is useful In India are also included. 

ftate amendments to the provisions of the Central Acts are given la theli 
appropriate places wherever it is possible. 

Where a Central Act Is repealed and replaced by a State Act, the State 
Act is given as an appendix to the Central Act. 

All the amendments! repeals end adaptations are oatefully traoed aud 
tncorporated in the text of the enactment. 

Superior letters In the text of the Act are replaced by bolder aigus loi 
easy reference. 

Date of the oommencement of an enactment oi that of the amendment 
Is given where published in the Gazette. 

A verbatim reproduction of the Statement of Objects and Reasons Is in¬ 
variably given, except in a few oases in which it was not available. 

Useful notes on the provisions of an enactment culled from the Statement 
of Objects and Reasons and the Select Committee Report are given nndei 
those provislcns. 

A statement showing bow an Act ft affected by subsequent amendmenti 
adaptation or repeal In part Is given. 

Wherever possible cognate provisions are indicated, 

Buies nmde by the C^tral and State Governments under an enactment 
are, wherever possible, insliscud in appropriate places along with their 

Holifioaflens Issued tndei the provisions ol Central Acts Indicated whei. 
ever possible. 

Notes containing all important oases and exhaustive points are given and 
rtono**** appropriate headings under respective statutory provl- 
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(Reprinted from Vol. 1) 


When the A.l.R. entered the held with the first edition of its “Manual" lu 
the year it at once leapt to the first rank and carved for itself an unrivalled 

position in the field of such publications, although it was a newcomer in that 
particular field. This was due to certain settled principles ol the A.LR. to which 
£t has been adhering steadfastly since its foundation more than 50 years ago. 
These principle.*! may bo summed *up in tluee rules, which the A.I.R. has been 
La\-ing as its watchwords since the beginning: (1) thoroughness, (2) exhaustiveness, 
and (3) meticulous study of all possible ways by which the usefulness of a publi¬ 
cation to the legal profession can be enhanced. All these three principles were given 
full effect to in the A.I.R. Manual. 

2. The publication proved to be the most exhaustive and reliable collection ol 
.central st.itute-law together with all the relevant tase-l^w bearing on it, summa¬ 
rised, arranged and presented in a most. conscientious manner with a view to 
affording the maximum facilities to the legal profession, both on the Bench and 
«t the Bar. These qualities meant very- hard work both for the editorial staff 
engaged by the A.I.R. as well as for the management. But they have built up 
the reputation of the A.I.R. Manual on a most solid and enduring foundation. 
This reputation brought correspondingly good results as regards the actual sales 
•of the publication and in a little over 20 years after the A.I.R. entered the field, a 
third edition of the Manual has become necessary- to meet the insistent demand 
of the. legal profession. 


'•'3. It is needless to dilate, at length, on the special features of the publication. 
.It gives, as in the previous editions, btith civil and criminal Acts, and tlie incon¬ 
venient and illogical division into civil and criminal portions has been rejected 
as. in the previous editions. The post-Independence period has been extraordi¬ 
narily prolific in the matter of legislative output, both at the Centre and in the 
States. The A.I.R. Manual aims at placing within the reach of the profession, at 
ft reasonable cost, the entire body of central statute-law together with the rele¬ 
vant case-law arranged^ in a conveuient iorm which has been developed, after 
patient thought and experimentation, as being the most suitable from the point of 
view of quitk and efficient service to the profession, whenever its members may 
have to look up a point of law in the statutes of India. Needless to say that our 
itatufces^ unlike under the English system, constitute the staple of our law and, 
therefore, provide the most important and the bulkiest part of our law. 


gj, 4r In the interval of about 8 years since the completion of the second edition, 
more Jhan 100 new Acts have been added to the statute book* and there have 
been also a very vast number of amendments and additions to the old Acts. This 
edition includes all the new Acts and all the up-to-date amendments, besides giving 
the State amendments also wherever it was possible to trace them. 

5. Amtmg the new Acts, special mention may be made of some which are of 
^^/JUfatandiug importance. Perhaps, the first place in this category will have to be 


Iv 


PBBFAOB 


given to the Limitation Act of 1963 which has taken the place of the Act of 190S 
and not oniy overhauled the entire Law of Limitation but has revolutionised and 
simplified the law in many respects as, for instance, in regard to suits for posses¬ 
sion of immovable property and applications for execution, which were two of 
the toughest and most confusing topics under the previous Limitation Act. The 
Advocates Act, 1961, has repealed the Bar Councils Act, 1926, and the X<egal 
Practitioners Act, 1879 and has brought into existence a single unified Bar for 
the whole of India—which is itself a revolutionary change in the constitution of 
the Indian Bar and has been looked forward to, for a very long period by the 
whole Bar as an ideal to be realised. 

4 

6. The Arms Act, 1959, is another important Act which, by bberalising the 
provisions of the Arms Act of 1878 in a marked way, has shown itself to be a product 
of the post-Independence period. The Income-tax Act of 1961 has overhauled 
the whole structure of the Income-tax Act, 1922, and made a real attempt at 
simplification of the provisions of the law. Other Acts of the period also reflect 
the spirit of the times, each in its own way. 

7. Above everything, however, this edition of A.LR. Manual wall be of special 
value to the Bench and the Bar as perhaps the most exhaustive and up-to-date refer¬ 
ence book on the Constitution of India. The period, after the' last edition, has wit¬ 
nessed an enormous growth and development of the Constitutional Law of India. 
Not only have there been a very large number of important amendments of tho 
Constitution during this period but a phenomenally voluminous body of case-law 
which has accumulated on the Constitution. 

8. This edition will not Only contain the most authoritative version of the Con¬ 
stitution but also the most exhaustive collection of the case-law bearing on it. The 
subject is so voluminous that no ordinary text-book can be expected to cope with 
It and do fuU justice to it. This edition will be found to be practicaUy unequaUod 
as a book of reference on the ConstituUon of India. 

9. All the special features of the previous editions, such as synopsis, "at-pagmg" 
of the Reports, etc., are continued in this edition and have also been considerably 

prov^ These special features have been enumerated elsewhere at the begin¬ 
ning of this volume. 


»raHh.d« f ' n It ,S our pleasant duty to place on record our sense of 

h. e labour and co-operation 

it would have been imposs.ble to bring out such a vast pubUcation. The editorial 

work, as can be seen, consists mainly of two branches: (i) that relating to pre- 

^e" notes of ^aT^lI hcollection and editing of 
tue notes ot case-law bearing on the dilierent Acts. 

12. The entire credit for oraanicin« 

tion with the casedavrmnsrgo”to"1hri®vi Tpf 

^sisted by a band of devntef worker^ Imonn 1 ’ ’ 

, mong whom may be chiefly mentioned 
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Sarvashri R. G. Dhobley, B.A., LL.B., D. H. Zadgaonkar» B.A., LL.B.» K. S. Bakre, 
B.Sc.» LL.B., M. Kuppuswami, B.A., B.L., G. M, Jatar, B.A., LL.B., S. S. Guru, 
B.A., LLi.B., M. V. Joshi, B.A,, LL.B., L. G. Chavhan, B,A., LL.B., B. N. Fradban, 
B.Sc., LL.B., C. W. Moharir, B.Com., LL.B., D. V. Thakre, B.Sc., LL.B., G. D. 
Ruikar, B.A., LL.B., Y. P. Baxi, B.A., LL.B., M. N. Thoinare, B.A., LL.B., 
B. D. Bhave, B.Sc., LL.B., D. G. Bhagwat. B.Sc. LL.B., N. N. Harsbe. M.A., LL.B. 

F. I.A., V. R. Biichc, B.A., LL.B., G. G. Modak, B.Sc., LL.B., V^. S. Sarma, 
B.A., LL.B. and S. V, Golwalkar. B.A., LL.B. 

13. Shri Copalrao Udar and his team including among others Sarvashri P. K. 

Thosar, H. W. Mendhi, Govindrao Udar, D. R. Landge, Ku. S. Naidu, Ku. K. G. 

Ueshpaode and Ku. S. Deshpande have done the very arduous and responsible 

work of correcting and passing the proofs and our thanks are due to them for 
this. 

14. Scarcely less important than the work of the editors has been the work ol 
Stin B. R. Abhyankar, who, with his devoted baud of workers including Sarvashri 
M. S, Savarkar, B. R. Katankar. D. P. Alshi, W. J. Joshi, P. N. Deo, G. D. 
Deshpande, S. M. Lainbe, L. S. Wavde and D. T. Joshi and others has manned the 
responsibility of preparing the manuscript for the press. 

15. Thanks must also be given to Sarvashri M. W. Chitaley, C. R. Banerjee, and 

G. G. Padhye, M. M. Kanitkar and others of the A.I.R. Rotary Printing Press, 
who, under the leadership and guidance of Shri J, W, Chitaley, finished the print¬ 
ing of the work in record time. 

16. Last, but by no means least, our thanks are due to Shri W. W, Chitaley, 
B.A., LL.B., who has been in overall charge of the whole undertaking and whoso 
exceptional talents, in organising and managing the business side of the undertaking 
ere of inestimable value for the success of the gigantic undertaking that this publi¬ 
cation obviously is. 


I3th June, 1969. 


D.V.C. 

S.A.R. 
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ADDENDA AND CORRIGENDA 
VOLUME 1 
Advocates Act, 1961 


Section 1 

On page 114, in 
table— 

Ss. 29, SI, 83 and 
34 of Obsp. IV 


the foot-note (b) add the following a3 the last entry in the 

1.6*1969 Gaz. of India, 19-4‘1969, Pt. ILS. S . 

(ii) Pztra p. 669. 


Section 29 

On p. 132, add the following note under the section. 

“Noto—Seotiona 29, 81 , 33 and 34 of Chapter IV ware brought into force on let Jane 
1969-Gaz. of India, 19»4-1969, Pt. II-S. 8 (ii) Extra, p. 569. 


VOLUME 2 

Citizenship Act, 1955 

On page 529, in the short title of the Act, /or *1925* rtad *1055*. 


• a 


VOLUME 3 

Civil Procedure Code, 1908. 

Order 39, Rule 2. 

In Note 5 (on p. 1129)— 

(i) in Pt. (7) add the following citation after‘A. I. B. 1923 Mad. 92 (94): 

"* * L. I. R. 1941 AU. 140 (l4S) (DB).” 

(ii) Substitute the following for the existing pt. (24); 

'*(94) The Court baa jnrisdiotion to dommit for contempt a person not included in an 
injanotion and/or not a party to the action who, knowing of the injunction, aide and abets a 
defendant in committing a breach of it. — A I B 1967 Andh. Pm. 219 (226) (DB). (A I B 19S8 
P C 296 (299), (1662) 61 L 7 Oh 414 and (1897) 1 Ch 646, Belied on.)" 

(iii) Add after Pt. (24) as substituted above, 

‘ (24A) Injunction againat lessor or leasee'^Diacbedienee by leasee or subdeasee^A lessee is 
not agent of the lessor, not snb'lessee agent of the leasee “ Hence, the lessor or leasee 
respectively coold not be held liable for disobedience of the injanotion obtained against the 
lessor or lessee, by the lessee or sab-leesee. A 1 B 1962 Pat 443 (445) (DB)." 


VOLUME 4 


Article 14 


Constitution of India 


In Note 67, on page 1248 in pt. (14), for the word 'constitutional* read 
'unconstitutional*. 
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VOLUME VII 


[THE] C3USr-PEE3 S.QT, 1870-{ooiitd.) 

CHAPTER III —(oontd.) 

FEES IN OTHER COURTS AND PUBLIC OFFICES — (contd.) 

8. Fee on memorandum of appeal against order relating to compensation.—■ 
The amount of fee payable under this Act on a memoranclnm of appeal against 
an order relating to compensation under any Act for the time being in force for 
the ^acquisition of land for public purposes, shall be computed according to the 


SECTION 8 — SYNOPSIS 

1. Stale Amendment fU. P.) 

2. Scope. * 

а. “Order” 

4. Appeal against order relating to 
compensation — Schedule II, Artf. 
cle 17 Or), whether applic.s. 

б. Appeals arising under Land Accinlsl* 

Hon Act — Section 8 whether res¬ 
tricted to appeals from awards 
onW. 

6. Appeal by one of the claimants who 

Is awarded nothing. 

7. Court-fee In appeals relating to ap- 

DOrtlonment of compensation. 

8. Court-fee. whether payable on addi¬ 

tional payment under Section 2.1 
(2) of the Land Acquisition AcL 

9. Appeal by Government. 

^ 10. Orders relating to compensation — 
Illustrative cas^s. 

lit Amount that can be awarded by the 
Appellate Court. 

State Amendment lU. P.)— fl) The 
section applies to an appeal against the 
decision of the ImDrovcment Trust Tribu¬ 
nal. AIR 1939 All 127 (130) = ILR ' 

(1^9) All 142 

(2) The section does not apply to an 
anpeal under the Workmen's Comoensa. 
tion- Act. VIII of 1923. AIR 1944 Oudh 83 • 
(83) = 19 Luck 460. (Schedule II, Arti¬ 
cle 11 applies to such an appeal.) 

fVoI. 7.] 3 A. M. 1 


(13) The U. P. Re(|ui.sltioning and Ac- 
quisition ni Immovable Property Art 19.>2 
make.s u i .’rrcnce whether the pro¬ 
perty aeti'iiretl is hire land or some 
eonstruclM'ii like a well. In either case 
Section 8. Court-fees Act is applicable. 
196,5 All LJ 909 (914) = ILR (1965) 2 
All 907. 

(4) U. P. Nagar Mahapalika Act (2 of 
19591 comes within the expression 'any 
other similar statute’ in Section 8 Court 
Fees Act — Decision of the Tribunal is 
award — Appeal against award — Sec¬ 
tion 8 of Court-fees Act applies. AIR 1966 
All 227 (229, 230). 

2, ScOpe. — (1) The section is not it.self 
a charging section. It merely provides a 
rule for computing ad valorem fee pay 
able under the Act in certain classes of 
cases on the assumption that under 
some other provision of the Act an ad 
valorem fee and not a fixed fee is 
chargeable. .AIR 1945 Bom 348 (3.50) •• 
AIR 1932 Cal .116 (348) = 59 Cal 528. 
(The purpose of the section is that the 
litigant should be charged in the most 
favourable way.) 

fSee also .AIR 1957 Punj 32 (34) 

ILR (19.57) Pun.j 142 (DB). (The charg¬ 
ing provisions are Sches. 1 and II If 
there were no Schedule. Section 8 it.self 
would be of no assistance to the Stale 
It is under the provisions of the various 
Articles of the Schedule that the amount 
15 to be determined.)) 


2 [S 8 N 3 ‘ 4 ] 


[Tlie] Court-fees Act, 1870 


difference between the amount awarded and the amount claimed by the appel- 

[Cf: A. P. Act 7 of 1956, S. 48: Bom. Act 36 of 1959, S 7 (1): H. P. Act 8 
of 1968, S. 8; J. and K. Act 7 of 1977 Svl., S. 8: her Act 10 of I960, S 51. 
Mad. Act M of 1955, S. 51: Mys. Act 16 of 1958, S. 48: Raj. Act 23 of 1961, 

S. 46.] 

["] See now the Land Acqui-iition Act, 1894 (1 of 1894). 

STATE AMENDMENT 


Udar Pradesh: 

Tlic billowing words were inserted between the words “public purposes” and “shall 
be computed,'’ viz., 

“or against an award made by a tribunal constituted under the United Provinces 
Town Iniprovenicnt Act® or any other similar statute.” — U. P. Act 19 of 1938 (9-1- 

1939). 

[“] 'Tlie U. P. Town Improvement Act (U. P. Act VIII of 1919) is repealed by S. 581 
of U. P. Nagar Mahapalika Adhiniyam (U. P. Act 11 of 1959) in so far as it may 
be applicable to any area included in the City. 


Scellon 8, Note 2 (cOnIdd 

(2) The rule of computation of court- 
fee prescribed in the section is appli¬ 
cable to a memorandum of appeal filed 
in a Charalered High Court. AIR 1932 
Cal 346 (348) = 59 Cal 528. 

(See also AIR 1925 Pat 392 (399) = 

4 Pal 336 (FB).] 

(3) The section applies to appeal 
against all orders relating to compensa¬ 
tion whether such an order amounts to 
a decree or not. AIR 1932 Cal 346 (348, 
349) = 59 Cal 628. (Schedule II, Arti¬ 
cle 11 doe.s not apply to such an appeal.) 

(4) Any Act which authorises the ac¬ 
quisition of land for pujilic purposes 
and proyides the machinery for assess¬ 
ment and payment of compensation, is 
an Act for tlir acquisition of land for 
public purposes within the meaning of 
Section 8, even if greater part of its 
provision deals wiih other objects. AIR 
1946 Car 524 (525) = ILR (1946) 2 Cal 
547. (Section 8 applies to Defence of 
India Act, 1939.) 

(5) The term “acquisition” in Sec. 8 

includes temporary acqui.silions such as 
requisitions under Section 19, Defence of 
India Act. and a memorandum of appeal 
from award by arbitrator is governed by 
this section. AIR 1946 Cal 524 (526) = 

ILR (1946) 2 Cal 547. 

# 

(6) Section 8, Court Fees Act is applb. 

cable lo appeals before High Courts 
aUhough the section appears in Chapter 
in. 1965 All LJ 909 (912) = ILR 

(1965) 2 All 907. 

3. "Order”.— (1) The word “Order” 
in the Section means an order as defined 
in Section 2 (14), Civil P. C. AIR 1945 
Bom 348 (349) = ILR, (1946) Bom 707 

** AIR 1968 Andh Pra 348 (353) = 

(1968) 1 Andh WR 218 (DB). (AIR 

194.') Bom 348; AIR 1957 Punj 32; AIR 

1939 All 127, Dissented from.) *• AIR 

1967 Cal’617 (619) = 71 Cal WN 673. 


(AIR 1945 Bom 348. Dissented from.) *• 
AIR 1959 Cal 609 (613) = 63 Cal WN 
325. (AIR 1945 Bom 348, Dissented 
from.) 

(2) The arbitrator under Section 19, 
Defence of India Act, is not a Court 
and therefore an award by him' is not 
an order Within this section. AIR 1945 
Bom 348 (350) = ILR (1946) Bom 707,j 
(Sch. II, Article 11, applies.) ♦* AIR 1957 
Nag 8 (10) = ILR (1956) Nag 471 
(DB). 

(3) Section 8 does not- apply to an 

appeal against an award of compensation 
made by an arbitrator acting under the 
Punjab Requisitioning and Acquisition 
Immovable Property Act (11 of 1953) 

because the award is not an order. AIR 
1957 Punj 32 (34) = ILR (1957) Pm\ 

142 (DB). ... . 

(4) An award given by an Arbitrator 

under Requisitioning and Acquisition of 

Immovable Properly Act, 1952, is ,„ord.er 
relating to compensation — Section 8 is 
attracted, although it is not an order as 
defined by the Code of Civil Procedure: 
1965 All LJ 909 (913) = ILR (1965) 2 

All 907. 

4. Appeal against order relating to com¬ 
pensation — Schedule II, Article 17 (lv)i 

whether applies. — (1) Appeal against an 
Order relating to compensation under the 
Land Acquisition Act — Sch. II, Afti- 
cle 17 (iv) does not apply. AIR 1939 All 
127 (129. 130) = ILR (1939) t AH’ 142** 
AIR 1950 C:d 434 (Prs 2, 4) ** AIR 1932 
Oudh 224 (224) = 8 Luck 85 (DB) *• 
AIR 1924 .M;.d 489 (490) •* AIR 1928 

Rang 197 (198) = 6 Rang 281 (DB) •• 
AIR 1968 Cal .365 (371) = 71 Cal WN, 
662. (AIR 1957 Raj 275, DIss. from.) . > 

[But see 1912 Pun LR (Supp) No. 17 
p. 54 (57) = 1913 Pun Re No. 57 (DB). 
(Appeal by Secretary of State — Arti- 
cle 17 (iy) of Sch. II, Held, applicable.)! ' 

(2) Section 8 overrides Article ? 17 fiv) 
of Sch. IL AIR 1926 Lah 343 t343, 344) 
•• (1898) 21 Mad 269 (270) (DB). 
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Seclion 8 — Nole 4 (contcl.) 

(3) A Stamp Keporler or a Taxing? 
OtFicer, whose duly is to determine pro- 
pert Coprt-fees payable on the Memoran- 
dnm of Appeal, againsl an award of the 
arbitrator under the Act 1952 challcng- 
iiiff the compensation awarded need not 
go into the question whether the acquisi¬ 
tion itself was for a public pui^ose and 
that the only question involved in such 
an appeal was assessment of just com¬ 
pensation for the property validly ac¬ 
quired. AIR 1959 Cal 609 (611) = 63 
Cal \VN 325. 


(4) An award made under Section 7 
of the Requisitioning and Acquisition of 
Immovable Property Act, 1952 is an 
order within the meaning ol Section 8 
of the Court-fees Act and ta ;,ti appeal 
against such an award. 'iourt-fees 
under Sch. I, Article 1 c ' tiourt-fees 
Act is payable on the clilJc ti.e of the 
amount awarded by the Arbitrator and 
that claimed by the appellant. .AIR 1959 
Cal 609 (613) = 63 Cal WN 32'.. (AIR 
1945 Bom 348, Dlss^Dted from.) ** AIR 
1968 Andh Pra 348 (350) = (1968) 1 

Andh WR 218 (DB). 


(5) Section 8, Court-fees Act being a 
special provision regarding orders relat¬ 
ing to compensation will prevail against 
a general provision under Article 11 of 
Sch. II. 1965 All LJ 909 (914) = ILR 
(1965) 2 All 907. 

(6) An order refusing compensation is 
as much an order relating to compensa¬ 
tion as an order allowing compensation 
IS. So whenever the Arbitrator refuses 
to allow any compensation to a party 
On the ground that it has no tide to 
the properly acquired, that is an order 
relating to compensation and Section 8, 
Court Fees Act is attracted. 1966 All 
LJ 909 (913) as ILR (1965) 2 All 907. 

Appeal^ arising under Land AcqulsL 
won Act —■' Section 8, wii^ther restricted 
to appeals from awards only.— (1) .An 
order passed by a Civil Court on a refer¬ 
ence to it under Section 30 of the Land 
Acquisition Act does not amount to an 
award. AIR 1922 PC 80 (83) » 45 Mad 
320 s 49 Ind App 129- 


(2) For the applicability of this sec¬ 

tion what is essential is that the order 
appealed against must relate to com¬ 
pensation and it is immaterial whether 
vl® order amounts to an award or not, 
AIR 1935 Lah 448 (449) = 17 Lah 122 
(DB) •• AIR- 1957 Punj 222 (223) = 

ILR fi966) Punj 420 AIR 1926 Lah 
343 (344). 

, [But see AIR 1929 Mad 223 (226) 

(DB)J 

(3) The words “acquisition of land” in 
Section 8. Court Fees Act arc wide 
enough to include requi.iition of pre¬ 
mises. (1965) 69 Cal WN 513 (61.5) (DB»». 


(4) “Order relating to compensation 
t • . . • • for acquisition of land for 

public purpoise^^ — Awajyl of , conipeusa* 


tion by arbitrator under provisions of 
Central Act 60 of 1948 — Award 

is not an ‘Order’ having Ihe force 
of a decree — .Appeal against 'award' 
attracts fixed court-fee under Article 11 
of Sch. II of the Court-fees Act — Ad 
valorem court-fee on basis of Section 8 
not^)Payable. AIR 1970 Delhi 44 (49. 50) 

6. Appeal by one of Ihe claimants who 
U awarded nothing.— (ii Appeal bv one 
ol several clairaant.s who claimed a share 
in the compensation but was awarded 
nothing at all in Ihe lower Court —. 
Held, this section applies to such appeal 
AIR 1931 Lah 343 (343) ** AIR 1951 Fat 
608 (Pr 5) *♦ AIR 1926 Lah 343 (34.1 

344) •* AIR 1932 Cal 346 (347) = 

Cal 528 *• AIR 1968 Madh Pra ‘>'^8 
(229) = 1968 MPLJ 461 (DB) (1963) 

5 OJD 264 = ILR (1963) Cut 426. 

[But see AIR 1929 Mad 223 (226) 
(DB). (The court-fee must be paid 
under Article 1 of Sch- 1.)] 

7. Court-fee In appe.als relating fo 
apportionment of cbiupeiisation. — (1) 
Appeal from an oiiler apporliouing com¬ 
pensation among several claimants by a 
claimant claiming more compensation — 
The proper court-fee is that payable 
under this section. AIR 1935 Lah 448 
(449) = 17 Lah 122 (DB) ILR (1966) 

2 Pun.i 481 (486, 494) = (1966) 68 Pun 

LR 299 (D) (FB). (AIR 1932 Cal 346. 
Foil.; AIR 1957 Raj 275, Dis.sciited from.) 
•• AIR 1967 Cal 617 (619) = 71 Cal W.V 
673. (AIR 1945 Bom 348. Diss. from.) 
•* AIR 1961 Him Pra 30 (32) = 1962 Cur 
LJ 60. (AIR 1957 Raj 275, Not foil.) 

(2) Compensation divided between 
claimant and Government — Appellant 
claimant appealing from order praying 
for more amount than was awarded to 
him paying only two rupees as court- 
fee under Sch. II, Article II — Appel¬ 
lant alleging that the appeal was one 
relating to apportionment — Held, that 
the appeal did not relate to apportion¬ 
ment and the proper court-fee w^.s an ad 
valorem one under this section. AIR 
1921 Bom 325 (325) — 45 Bom 277 (DB). 

(3) On a reference under Section 30 

Jaipur Land Acquisition Act, the District 
Judge passed an order apportioning com¬ 
pensation among several claimanU. One 
of the claimants, who had claimed (hat 
he alone wa.s the owner of the properly 
acquired, filed an appeal under Sec. 54- 
Raiasthan Land Accfuisition Act, against 
the decision of the District Judge claim¬ 
ing Ihe entire amount for himself It 
was held that what was in dispute in 
the appeal was the relative shares of the 
forties in the property in dispute and 
the apportionment would follow the 
. - A as a matter of course- Sec¬ 
tion 8 not at all applicable to a 

case of this nat^ure. For a relief 0/ 
declaration of that nature Sch. II. Arti¬ 
cle 17, Clause (iii), would be applicable. 
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Sections 8-A to 8-F 


Andaman and Nicobar (U. T.)s 

Sections 8-A to 8-F inserted after Section 8 are the same as those of West Bengal 
— Reg. U of 1957, S. 8 (1-8-1957). 


Orissa: 


After Section 8 the following section was inserted as Section 8-A; 

“S-A. Statement of particulars of subject-matters of suit and plaintiff’s valuation 
thereof.—In every suit in which an ad valorem court-fee is payable, under this Act on 
the plaint, the plaintiff shall file with the plaint a statement of particulars of the sub¬ 
ject-matter of the suit and his own valuation thereof unless such particulars and the 
valuation are contained in the plaint. ’ The statement shall be in such form and shall con¬ 
tain such particulars as may be prescribed by the State Government by notification in 
the Gazette, fn every such suit the plaintiff shall also, if the Coiurt so directs, file a 
duplicate copy of the plaint and of the said statement." — Orissa Act 5 of 1939 (Sl-lO- 
1939). 


Section 8 — Note 7 (contd.) 

AIR 1957 Raj 275 (276) « ILR (1956) 6 

Raj 230 (DB). 

Court-fee, whether payable on addi¬ 
tional payment under Section 23 (2) of 
the Land Acquisition Act.— (1) Where a 
person being dissatisfied with the amount 
of compensation awarded to him under 
Section 18, Land Acquisition Act, wants 
to appeal, insisting in case of his success 
that not only the excess market value 
but also 15 per cent on such market- 
value should be decreed in his favour, 
he must pay court-fees not only on the 
excess market value but also on 15 per 
cent thereon. AIR 1930 Mad 45 (47) = 
53 Mad 48 *♦ AIR 1955 Trav-Co 110 
(Pr 5) = ILR (1954) Trav-Co 1275 (DB). 

[But see AIR 1926 Lah 509 (510) 
(DB).] 

9- Appeal by Government.— (1) The 
section applies to an appeal by Govern¬ 
ment seeking a reductioi^ of the amount 
of compensation awarded. AIR 1939 All 
127 (130) = ILR (1939) All 142 AIR 
1927 Cal 45 (45) (DB) •• AIR 1924 Mad 
489 (490). 

[But see AIR 1932 Oudh 224 (224) =« 
8 Luck 85 (DB) •* 1912 Pun LR (Supp) 
No. 17 p. 54 (57) =» 1913 Pun Re No. 57 
(DB).] 

(2) Appeal by Government seeking a 
reduction of the amount of compensa¬ 
tion awarded — Government appellant 
must pay ad valorem court-fee on the 
amount of compensation in dispute. AIR 
1939 All 127 (130) = ILR (1939) All 142 
*• AIR 1932 Oudh 224 (224) « 8 Luck 
85 (DB). (Sch. I, Article 1, applies.) 
AIR 1928 Rang 197 (198) = 6 Rang 281 
(DB). (If Section 8 is not applicable, 
provision of Sch. I, Article 1 must be 
applied.) •• AIR 1927 Cal 45 (45, 46) 

(DB) •• AIR 1924 Mad 489 (490). 

(Sch. I. Artice 1 applies.) 

10. Orders relattoK to compensation — 
Illustrative cases.— (1) On acquisition of 
property District Judge ordering compen- 
sation to be invested in Government Pro¬ 
missory Notes and allowing only interest 


to claimant — Claimant filing appeal 
against order paying Court-fee under 
Sch. II, Article 17 (vi) — Held, that 
court-fee must be paid under this sec¬ 
tion. (1912) 39 Cal 906 (913, 914) (DB). 

(2) Land acquisition proceedings — 
Claim by reversioner that compensation 
money should not be paid to alienee from 
Hindp widow as the alienation was not 
binding upon him — Prayer for invest¬ 
ment of money under S. 32, Land Acquisi. 
tion Act — Claim disallowed — Appeal 
by reversioner — H^ld, that it was not 
governed by this section. AIR 1935 Cal 
243 (244) = 62 Cal 331. 

[See also AIR 1932 Mad 438 (439) » 
55 Mad 641 (DB).] 

(3) Land acquisition proceedings — 
Certain reversioners objecting that whole 
compensation money should not be paid 
over to Hindu widow — District Judge 
disallowing objection — Appeal by rever¬ 
sioners — H^ld, that appeal should have 
been stamped with ad valorem court-fee. 
(1899) 21_A11 354 (355) (DB). 

(4) Compensation was awarded in res¬ 
pect of debutter land to one K as re¬ 
presenting the Deitv in his capacity as 
executor of the person who created the 
debutter. In apportionment proceedings 
the whole amount was awarded to L 
who was the shebait. It was held that 
court-fee payable on the appeal against 
that decision was ad valorem on the 
amount determined under, this section 
and not a fixed fee- AIR 1950 Cal 434 
(Prs. 2. 4). 


11. Amount that eaa be t awarded by 
the Appellate Court.— ( 1 ) The Court of 
appeal cannot pass a decyee for a sum 
in excess of the amount claimed and on 
which no court-fee has been paid even 
if it finds that the appellant is entitled 
higher amount. (1903) 30 Cal 501 
(502) (DB) *• (1903) 30 Cal 516 (520) 

(DB), (Unless before the judgment is 
pronounced, an amendment of the memo¬ 
randum of appeal is allow’ed and the 
additional court-fee is paid.) 
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PcMidicherry: 

Same as that of Andaman and Nicobar -- See Act 26 of 1968, S. 3 and Schedule 
Pt. II (18-12-1968). 


West Bengal: 

After Section 8 the following sections were inserted, viz. :_ 

8 -A. In every suit in which an ad valorem court-fee is payable, under this Act on 
the plaint, the plaintiff shall file with the plaint a statement of particnJars of the sul)- 
jert-matter of the suit and his own valuation thereof unless such partiailars and the 

valuation are contained in the plaint. The sUtement shall be in such form and shall 

contain such particulars as may be prescribed by the State Government by notificatioa 

m the Official Gazette. In every such suit the plaintiff shall also, if the Court so directs, 

hie a duplicate copy of the plaint and of tlie said statement 


S-B. (1) In every suit in which a court-fee is payable under this Act on the plaint 
or memorandum of appeal the Court shall, *[on the date fixed for the appearance of 
the opposite party or as soon as may be thereafter] and in every case before proceeding 
o iver judgment, record a finding whether a sufficient court-fee has been paid 
[®] These words were substituted by Beng. Act I of 1936. 


Sections S-A-S-F (West Bengal) — Note 1 

_ (1) The object in inseiiiog these sec¬ 
tions is to supply the omission in the 
Act of the provision for Couil'.s power to 
reject plaint in case of uiidervalualiou, 
ILR (1937) 2 Cal 501 (507) (DB). 

(2) The powers of a Court under these 
sections are much wider and more speci¬ 
fic than those under Sections 9 and 10. 
ILR (1937) 2 Cal 501 (507) (DB). 

(3) Section 8-B casts a duty upon the 

Court to record a finding whether a 
sufficient court-fee has been paid and. in 
ca.se of insufliciency, to dismiss the suit 
on failure of the party to make up the 
deficiency. AIR 1940 Cal 451 (454) = 

ILR (1940) 2 Cal 166 (DB). 

[See also ILR (1953) 1 Cal 277 (278). 
(The courl-fee is payable on a .set-off 
under Section 8-B read with Section 12 of 
the Court-fees Act and before a claim 
can be rejected on the ground of non¬ 
payment of court-fee, lime must be allow¬ 
ed under the Code of Civil Proc(?dure, 
and if the court-fee is not still paid then 
the Court can reject the claim.)] 


(4) The Court-fees Act as amended by 
Bengal Act 1 of 1936 contemplates two 
stages so far as payment of court-fee is 
concerned. In the first stage, under Sec¬ 
tion 6 (2), failure to pay the reasonable 
court-fee entails the. rejection of (he 
plaint or memorandum of appeal and, 
at a later stage, under Section 8 H. failure 
as aforesaid entails a dismissal of the 
suit or appeal. AIR 1953 Cal 42 (Pr K) 
= ILR (1954) 2 Cal 176 (DB) *♦ ILR 

(1948) 2 Cal 149 (156) •*. AIR 1961 Cal 

491 (493, 495) (FB). (Per Lahiri C. J.) 


(5) Per Full Bench — An order dis¬ 
missing >he suit under Sec. 8-B (.3), Court- 
fees Act (Bengal Amendment), is appeal- 
able as a decree within (he meaning of 
Section 2 (2), C. P. Code a.s ihc order 
of dt.^missal amount.*? in law to .an order 
rejecting the plaint under Order 7, Rule 11 


(c), C- P. Code. AIR 1961 Cal 491 (493, 
494, 495) (FB). (AIR 1953 Cal 42. 

Overruled.) 

(6) A revision lies against an order 
dismissing a suit under Section 8-B (3). 

AIR 1953 Cal 42 (Pr 6) ^ ILR (19r>4) 2 

Cal 176 (DB), (The revision does not 
become incompetent bv reason of the 
dismissal of an appeal again.st decree, em¬ 
bodying the order for non-payment of 
printing costs.) 


principle underlying under Sec- 
u * S-B of the Court-fees Act. is to see 
that Government revenue does no( sufl'er, 
and the provisions are made stringent] 
so that, even at a very late stage, the 
Court is enjoined to sec that proper 
court-fee has been paid. This principle 
is irreconcilable with the principle undcr- 

^ Valuation Act. 

ILR (1951) 1 Cal 535 (536). (Necessity 
to amend Section 8 of the Suits Valuation 
Act in view of Section 8-B of the Court- 
fees Act. suggested ) 


(8) Under Section S-C, it is the duty of 
Court, even in cases falling under Sec¬ 
tion 7 (jv). to rcvi.se plaiiiliff’s valuation 
where there is a reason to suppose that 

ATI, wrongly valued. 

AIR 1941 Cal 509 (511) (DB) *• AIR 

1940 Cal 482 (483) = ILR (1040) 1 cVd 

409 ** AIR 1940 Cal 4.')! (452) = ILR 

(1940) 2 Cal 166 (DB) *• (1949) 5^ c\l 

(196'o)-Tc»T «7 

(431) = (1966) 70 Cal WN 857 (DB). 

(9) The basis of the action by Court 
under Section 8-C of the Court Fees A. t 
is wrong valuation. The modus operiuidi 
of correcting that wrong valua- 
tion IS the Courts power to hold smh 
an enquiry as it think.s fit. ILR (lOAf,) 

(10) Even without .Section R-C the 
Court has always the power to revise the 
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(2) If the Court records a finding that an insufficient court-fee has been oaid on 
the plaint or memorandum of ap^al the Court shall, 

(a) stay all further proceedings in the suit until it has determined the proper 

amount of such court-fee payable and the plaintiff or the appellant, as the 
Ciise may be, has paid such amount or until the date referred to in clause (b), 
as the case may be ; 

Provided that if the plaintiff or appellant gives, within such time as the Court may 
allow, security to the satisfaction of the Court, for the payment of any additional 
amumit for which he may be found liable, the Court may proceed with the suit, 

(b) fix a date before which the plaintiff or appellant shall pay the amount of 

court-fee due from him, as determined by the Court under clause (a). 

(3) If the plaintiff or appellant fails to’give the security referred to in clause (a) of 
sub-section (2) or to pay the amount referred to in clause (b) of that sub-section within 
the time allowed, or before the date fixed, by the Court, as the case may be, the suit 
shall be dismissed. 


8 -C. If the Court is of opinion that ffie subject-matter of any suit has been wrong¬ 
ly valued it may revise the valuation and determine the correct valuation and may hold 
such inquiry as it thinks fit for such purpose. 

8 -D. (1) For the purpose of an inquiry under Section 8-C the Court may depute, 

or issue a commission to any suitable person to make such local or other investigation 
as may be necessary and to report thereon to the Court. Such report and any evidence 
recorded by such person shall be evidence in the inquiry. 

% 

(2) The Court may, from time to time, direct such party to the suit, as it thinks 
fit, to deposit such sum as the Court thinks reasonable as the costs of the inquiry, and 
il the costs are not deposited within such time as the Court shall fix, may, notwithstand¬ 
ing anything contained in any other Act, dismiss the suit if such party is the plaintiff 
or the appellant and, in any other case, may recover the costs as a public demand. 


8 -E. (1) The Court, when making an inquiry under Section 8-C and any person 
making an investigation under Section 8-D shall have, respectively, for the purposes of 
such inquiry or investigation, the powers vested in a Court under the Code of Civil 
I'iocedure, 1908, in respect of the following matters, namely:— 

(a) enforcing the attendance of any person and examining him on oath or affirma¬ 

tion; 

% 

(b) compelling the production of documents or material objects; and 

(c) issuing commissions for the examination of witnesses. i 

(2) An inquiry or investigation referred to in sub-section (1) shall be deemed to be 
a judicial proceeding within the meaning of SecUous 193 and 228 of the Indian Penal 
Code. 


Section 8A-8F (WB) — Note 1 (contd.) 
valuation put by the suing parly. (1966) 
70 Cal WN 1137 (1138). 

(11) Suit under Section 7 (iv) (c) — 

Court can raise valuation — But this 
power cannot be exercised unless reason¬ 
able standards for such valuation are 
laid down by rules framed under Sec¬ 
tion 9, Suits Valuation Act. AIR 1939 
Cal 627 (627) (DB). 

(12) Where some obiective standard of 

valuation is possible, the Court should 
act under Section 8-C. AIR 1938 Cal 
161 (162) •* AIR 1937 Cal 748 (749) = 

JLR (1938) 1 Cal 196 •• (1949) 53 Cal 

WN 340 (343). 

(13) The objective standard of valua¬ 
tion should ordinarily be regarded as 
the value of the benefit which the plain- 


tiff seeks to obtain if he succeeds in his 
suit. AIR 1940 Cal 560 (560) = ILR 

(1940) 2 Cal 33 ** AIR 1939 Cal 743 
(744) = ILR (1939) 2 Cal 20. 

(14) Where there does not exist an 
objective standard of valuation the Court 
should accept plaintifT’s valuation as 
correct. AIR 1939 Cal 278 (279) (DB) *• 
AIR 1939 Cal 265 (266) (DB) ♦* AIR 1954 
Cal 26 (Pr 6) (DB) AIR 1953 Cal 34 
(Prs 4, 5) (DB). (Suit for declaration of 
right to pala of worship and injunction.) 
*• (1954) 58 Cal WN 922 (924). (Though 
Section 8-C authorises the Court to hold 
an enquiry as to the proper valuation, 
where the valuation must necessarily be 
vague in absence of specific Rules, it 
would be useless to remand the suit for 
holding an enquiry ip each case under 
Section 8-C). 
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*Jie result of an inquiry under Section 8-C the Court finds that the 
subject-matter of the suit has been undervalued the Court may order the party respuu- 
sible tor the under-valuation to pay all or any part of the costs of the inquiry. 

U in the result of such inquiry the Court finds that the subject-matter of the suit 
has not been imderyalued the Court may, in its discretion, order that all or any part 
o such costs shall be paid by the Provincial Government or by any party to the suit 
at whose instance the inquiry has been undertaken, and if any amount exceeding the 

proper amount of fee has been paid shall refund the excess amount so paid.” _ Beniral 

Act 7 of 1935 (2-5-1935). ^ 


9. Power to ascertain nett profits or market value.—If the Court sees rea¬ 
son to think that the annual nett profits or the market-value of any such laud 
house or garden as is mentioned in Section 7, paragraphs (v) and (vi), have or has 
been wrongly estimated, tbe Court may, for the purpose of computing the fee 
payable in any suit therein mentioned, issue a commission to any proper person 
^ecting him to make such local or other investigation as may be necessaiy and 
to report thereon to the Court. 

r Act 36 of 1959, Ss. 8, 9: H. P. Act 8 

of 1968, S, 9: J. .and K. Act 7 of 1977 Svt., S. 9: Ker. Act 10 of 1960, S. 192: Mad 
Act 14 of 1955, S. 19: Mys. Act 16 of 1958, S. 18: Raj. Act 23 of 1981. S. 18.J 

STATE AMENDMENTS 

Andaman and Nicobar (U. T.); 

Omit SecUon 9, — Reg. II of 1957, S. 9 (1-8-1957). 

Pondicherry: 


Same as that of Andaman and Nicobar — See Act 26 of 1988, S. 3 and Schedule 
Pt. II (18-12-1968). ^cneauiQ 


Sections 8A-8F (WB) — Note 1 (contd.) 

(15) In a case in which it is essential 
to have a local inspection for the pur¬ 
pose of assessing the value of the pro¬ 
perty to determine the court-fee and the 
plaintiff makes a prayer for the local 
inspection the Court acts with material 
irregularity in not granting his applica¬ 
tion. AIR 1949 Ca! 659 (Pr 5) = ILR 
(1950) 1 Cal 506 (DB). 

*^(1.6) The Court has jurisdiction under 
Section 8-D (2) to ask the plaintiff to 
deposit a certain sum as the costs of 
the local investigation even when the 
enquiry has been held at the instance of 
the defendant. If the result of the 
Investigation' is in favour of the plaintiff 
the Court can make the defendant liable 
for the costs. (*43) 47 Cal WN 373 (374). 

_ (17) Section 8-F as regards refund of 
Court-fees cannot be invoked where a 
suit is transferred to the High Court 
under Clause 13 of the Letters Patent 
(Cal). AIR 1955 Cal 52 (Pr 17). 

•w 

Section 9 — Note 1 

fl) Court should hold inquiry Itself 
but where this , cannot be -convenientlv 
done, if may issue commission. (’07) 29 

A11>749 (766)- (FB) •• (^71) 6 Beng LR 

(App) 12 (13) (DB). 

. • 

(2) Court may issue commission where 

Ifeat plaint]^ has oyer-valqed 


property. (’70) 6 Beng LR (App) 6 (7) 
(DB). 

(3) Objection by defendant as to im¬ 

proper valuation of plaint and non-pay¬ 
ment of proper court-fee — Court decid- 
ing to issue commission can direct plain¬ 
tiff to deposit costs of such commission 
— In case defendant’s objection is ill- 
founded Court will direct reimbursement 
by defendant. AIR 1961 Ker 129 (129, 

(AIR 1930 Cal 

65, Dissented from.) 

(4) Section applies only to suits and 

12 All 129'(147) 

Caf’asS ” 

(5) Inquiry under this section may be 
held at any stage of suit. (’08) 1908 Pun 

<126) (FB) (’93) 
l?-^3 ?¥? 3, p. 30 (36) (DB) ** 

(2 Mad 308 (309) (DB). 

(6) Court is not bound to accept Com- 

(7) Court must come to judicial deci- 

report. AIR 1930 Cal 65 
(67) = 57 Cal 587 (DB). 

(8) Commission not ordered at instance 

r~ cannot be made to 

deposit costs of commission. AIR 

66 (68) = 57 Cal 587 (DB) 

[But see AIR 1948 Mad 345 (345).] 
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Uttaf Pradesh: 

In the beginning of the section the following sentence was added, viz., 

“In every suit the plaintiff shall file with the plaint a statement in such form as 
may be prescribed for the purpose, of particulars and valuation of the subject-matter of 
the suit, unless such particulars and valuation are contained in the plaint itself. — 
U. P. Act 19 of 1938 (9-1-1939). 

West Bengal: 

Section 9 was repealed so far as the Province of Bengal is concerned by Bengal 
Act 7 of 1935 (2-5-1935). 


10. Procedure where nett profits or market-value wrongly estimated.—(i) If 
in the result of any such investigation the Court finds that the nett profits or 
market-value have or has been wrongly estimated, the Court, if the estimation 
has been excessive, may in its di.scretion refund the excess paid as such fee: but, 
if the estimation has been insufficient, the Court shall require the plaintiff to pay 
so much additional fee as would have been payable had the said market-value or 
nett profits been rightly estimated. 


SECTION 10 — SYNOPSIS 
1*2. “Such iovesUgation’^ 

3. This section and Order 7, Rule 11« 

Civil Procedure Code. 

4. Valuation exceeding pecuniary Juris.* 

diction. 

6. Time fixed for payment of deficit 
fee — Computation of lime. 

6. Extension of time fixed. 

7, Order calling for deficit court-fee 

Incorporated in decree. 


(Held, decision in AIR 1924 Mad 646 was 
not correct.) •* (’29) 57 Mad L Jour 

(N. R. C.) 33 (33) *♦ AIR 1927 Bom 257 
(258) = 51 Bom 236 (DB) ('85) 8 

Mad 62 (63) (DB). 

[But see AIR 1924 Mad 646 (647, 648).1 


6. Time fixed for payment of deficit 
fee — Compulation of time. — (1) 

Plaintiff ordered to pay deficit court-fee 
within a week — Plaintiff held entitled 
to full seven days. (’12) 13 Ind Cas 900 
(901) (DB) (Cali). 


8. Non-payment of additional court-fee. 

9. Effect of dismissal of suit. 

10. Appeal against dismissal of suit. 

11. Refund of court-fee. 

^ 1-2, "Such tnvesUgatloD*'. — Words 
"such investigation” in sub-section (i) 
mean investigation held by Court or Com¬ 
missioner appointed by Court imder pre¬ 
ceding section and do not restrict opera¬ 
tion of this section to those cases where 
investigation is held by Commissioner. 
(’07) 29 All 749 (756) (FB). 

3. This section and Order 7, Rule 11, 

CiWI Procedure God^.— (1) Order under 
sub-section (ii) of this section will 
amount to decree and not to res judicata 
and fresh suit on same cause of action 
will not be barred. (’90) 12 All 129 

(148) (FB). 

(2) Order 7, Rule 11, Civil P. C., and 
Section 10, Court-fees Act, apply to 
different stages of suit: former applying 
before registration of plaint and latter 
applying after registration of plaint. AIR 
1020 Pat 656 (660) = 4 Pat L Jour 703 
(DB) •• (*05) 27 All 197 (199) (DB) *• 
(’80) 2 Mad 308 (309) (DB). 

4 . Valuation exceeding pecuniary Juris¬ 
diction.— (1) If valuation determined by 
Court after investigation exceeds pecu¬ 
niary jurisdiction of Court, Court must 
return plaint for presentation to proper 
Court. AIR 1933 Nag 312 (313) = 29 
Nag LR 367 AIR 1931 Mad 69 (70), 


(2) Claim under-estimated — Adequate 
court.fee not paid — Court must stay 
suit and fix time within which deficit 
court-fee is to be paid. (’07) 20 All 749 
(764, 765) (FB). (Without any regard to 
fact whether that be time within or 
beyond period of limitation prescribed 
for suit.) 

6. Extension of time fixed.— (1) Exten¬ 
sion of time for payment of deficit 
court-fee may be granted before or after 
expiration of time fixed. (’97) 19 All 240 
(243) (DB). 

7. Order calling for deficit court-fee In¬ 
corporated in decree.— (1) Question of 
court-fee raised by defendant at a later 
stage — Same may be tried as prelimi¬ 
nary issue or along with other: issues and 
it does not affect the jurisdiction of the 
Court in the matter — Order for payment 
of additional court-fee not to be incor¬ 
porated in decree. AIR 1960 Pat 527 (629) 
= 1960 BLJR 505 (DB). 

(2) To hold up decision on question of 
court-fee till end of suit and incorporate 
order in decree passed in suit is impro¬ 
per. AIR 1938 Lah 311 (312). 

(3) Deficiency in Court-fee on plaint — 
Court has to decide the question in the 
beginning and call upon the plaintiff to 
make good the deficiency — Court dis- 
missing_ the suit on merits and directing 
the office not to draft the decree unless 
the deficiency in Court fee is paid — 
Order practically puls a bar to his pre* 
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A •*« additional fee is paid If 

.*t‘ ° * . ■ . 

[*] Clause (iii) was repealed by the Amending Act, 1891 (12 of 1891) 

Act 2^5 Wt"' stt I® ® J- 


STATE AMENDMENTS 

Andaman and Nicobar: 

,„ Omit Section 10 — Reg. II of 1957, S. 9 (1-8-1957). 

Assam and Nagaland: 

For clause (u) the following clause was substituted, viz., i 
**iL In such case— 

(a) tile suit shaU be stayed untU the additional fee is paid and if the additional 

fee is not paid within such time as the Court shall Hx, the suit shall be dis¬ 
missed; and whether the additional fee is or is not paid, 

(b) the Court may, if it is of opinion that the estimation has been grossly 

insufficient, further order that the expenses of the conunission, or such por¬ 
tion thereof as the Court may think reasonable, be paid by the party in 
fault to the Government, and the order so made shall have the force and 
effect of a decree pav.cd by the Court." — Assam Act 3 of 1932 (27-4- 

1932): Act 27 of 1962, S. 26 (w. e. f. 1-12-1963). 

Manipur and Tripura; 

Same as that of Assam — See G. S. Rs. 1119-1120, Gaz. of Ind., 1-7-63, Pt II 
S. 3 (i), Ext, pp. 501 and 531 (w.e.f. 15-7-1963). 

Pondicherry: 

Same as that of Andaman and Nicobar—See Act 26 of 1968, S. 3 and Schedule 
Pt. II (18-12-1968). 

West Bengal: 

Section 10 was repealed so far as the State of Bengal is concerned by Bencal 
Act 7 of 1935 (2-5-1935). 


SecUon 10 — Note 7 (confd.) 

fening an appeal — Order improper and 

not justiffed. 70 Punj LR 630 (531). 

8> Non-payment of additional court-fee. 
— (1) No Court can compel any party 
to pay the additional court-fee, even if 
rightly levied, when he does not want to 
pay it, for whatever reason, and is will¬ 
ing to have the suit dismissed for such 
default. The penalty for not paying the 
additional court-fee due is the dismissal 
of the suit, even with the costs of the 
other side if it is on record and presses 
for it. After the dismissal of the suit 
for such default (and not on merits) 
there is no jurisdiction in the Court to 
levy the court-fee from him by coercive 
process or to proceed against him for 
contempt for not paying the balance of 
court-fee due. AIR 1957 Mad 667 (668). 

(2) In view of >.016 Orissa amendment 
of Section 12 (2) of the Act, a suit can¬ 
not be dUmissed in appeal for non-pay¬ 
ment of the excess court-fee, but the said 
fee is recoverable as an arrear of land 
rei^nue. AIR 1958 Orissa 81 (83) — ILR 
(1958) Cut 51 (DB). 

(3) Court passing decree in plaintiff's 
favour conditional on his paying court- 
fee within certain time — Suit to stand 
dismissed if court-fee was not paid 
within that time —• Plaintiff failing to 
pay court-fee within time — Order about 


making good deficiency in court-fee held 
though not correct was not illegal — 
Order being good and operative suit 
held stood dismissed. AIR 1952 Rai 181 
(Pr 14) = ILR (1952) 2 Raj 447 (DB). 

9. Effect Of dismissal of suR_( 1 ) 

Suit dismissed under sub-section (ii) of 
this section — Dismissal does not operate 
as res judicata, to bar subsequent suit by 
plaintiff on same cause of action. (’ll) 
36 Bom 38 (41) (DB) •* ('86) 8 All 282 
(287) (DB). 

10. Appeal against dismissal of suit. — 

(1) Valuation of appeal on dismissal of 
suit under this section would be valua¬ 
tion determined by Court and not plaint 

valuation. AIR 1938 Lah 311 (312) 

[But see AIR 1926 Cal 427 (427) (DB).] 

11. Refund of court.fee* ~ ( 1 ) Cour.' 
has discretion to refund excess fee paid 
by plaintiff. See AIR 1937 Lah 239 (240, 
241). (Court-fee should be paid on value 
of site plus costs of improvements made 
thereon.) 

(2) Section 10 makes provision for 
refimd where there has been an error in 
computation owing to a miscalculation 
of the nett profits or market value. It 
can have no application where an appe^ 
properly valued is automatically dismiss¬ 
ed as a result of statutory provision. AIR 
1953 All 184 (Prs 3, 5) (bB)t 
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11. Pioccduve in snits lov mesne profits or account when “"JO""* 
tsceccis amount claimed.—In snits for mesne profits or for immovable property 
u.a mesne profits or for an account, if the profits or amount decreed are or is in 
excess of the profits claimed or the amount at which the plaintiff valued the re 
lief sought; the decree shall not be executed until the difference between the fee 
actually paid and the fee which would have been payable had the suit comprised 
the whole of the profits or amount so decreed shall have been paid to the pro¬ 
per officer. 

WHiere the amount of mesne profits is left to be ascertained in the course 
of the execution of the decree, if the profits so ascertained exceed the profits clam¬ 
ed, the further execution of the decree shall be stayed until the difference be¬ 
tween the fee actually paid and the fee which would have been payable had the 
suit comprised the whole of the profits so ascertained is paid. If addibonal 
fee is not paid within such time as the Court shall fix, the suit shall be dismissed. 

[Cf: A. P. Act 7 of 1956, S. 32: Bom. Act 36 of 1959, S. 13: H. P. Act 8 of 
1968, S. 11: J. and K. Act 7 of 1977 Svt. S. 11: Ker. Act 10 of 1960, S. 35 (2) 

(3): Mad. Act 14 of 1955, S. 35 (2) (3): Mys Act 16 of 1958, S 33: Raj. Act 23 
of 1961, S. 33.] 

STATE AMENDMENTS 


.Andaman and Nicobar (U. T.): 

Same as that of West Bengal. — Reg. II of 1957, S. 10 (1-8-1957). 


SECTION 11 — SYNOPSIS 

1. Scope and applicability. 

2. Points of dlffei'cuce between para 1 

and para 2. 

3. Mode of enforcing payment of addi¬ 

tional court-fee under the section. 

4. Giving of time for payment of courl- 

fee under this section. 

6. Amount of court-fee payable under 

this section. 

6. Court-fees in suits for mesne profits 

— General. 

7. Court-fee on future mesne proGIs. 

8. Suit for administration — 

See Notes on Section 7 (iv) (f). 

9. Suits on r c ' 

10. Madras . n int. 

11. Orissa Ah.CiUiincnt. 

1. Scope and applicability-— (1) This 
section furnishes exceptions to the rule 
that the plaintiff is only entitled to 
amount claimed by him in plaint. AIR 
1921 Oudh 108 (109) = 24 Oudh Cas 209. 

(2) This section provides for making 
up of deficiency of court-fees in case 
tentative valuation is eventually found to 
fall short of real amount for which 
decree is passed. AIR 1934 Lah 545 
(548) = 15 Lah 512 (FB) •* AIR 1957 
Mad 297 (298) *• AIR 1949 Mad 750 
(Pr 3). (The plaintiff and the defendants 
in a suit for dissolution of partnership 
and for accounts who ultimately obtain a 
decree cannot make it operative unless^ 
they pay suitable ad valorem court-fee 
on the amounts decreed to them.) ** AIR 
1934 Lah 488 (491, 492) = 15 Lah 151 
(FB) •* AIR 1918 Cal 895 (896) = 45 
Cal 634 (DB) AIR 1918 Cal 159 (159) 
(DB) *• AIR 1915 Bom 59 (60) = 39 

Bom 545 (DB) *• (’02) 25 Mad 643 (544) 
(DB) *• (*85)’ 9 Bom 22 (24) (DB). 


[See AIR 1929 Pat 626 (630) (DB) ** 
(’94) 16 All 286 (288, 289) (DB).] 

(3) Cases under this section would be 
cases in which insufficiently stamped 
plaint is received or filed or used owing 
to mistake or inadvertence of Court. ( 90) 
12 All 129 (147) (FB). (Obiter.) 

(4) Suit for accounts of mesne profits 
dismissed — Plaintiff appealing — This 
section will apply to appeal. AIR 1929 
PC 147 (148) = 10 Lah 737 = 60 Ind 
App 232. 

[See also AIR 1934 Lah 545 (548) = 
15 Lah 512 (FB). (Amount determined 
as due by appellate Court becomes value 
of suit for jurisdiction as well as court- 
fee.)] 

[But see (’90) 12 All 129 (147) (FB). 
(Obiter.) •* (’36-43) Tax Dec (Nag) 75 
(76) (DB).l 

(5) Section does not apply to appeal 
by defendant against preliminary decree 
in suit for accounts. AIR 1937 Lah 694 
(696) = ILR (1937) Lah 196 (DB). 

( 6 ) The section does not apply to any 
suit not specified therein. AIR 1938 Gal 
785 (787, 788) (DB) *♦ AIR 1922 Pat 69 
(60) (DB) •* (’07) 17 Mad L Jour 625 
(626) (DB). 

(7) Section 11 does not apply to suit 
for damages — Plaintiff can enter in 
his plaint approximate estimate of 
damages and offer to pay additional 
court-fee, if larger sum is found s to be 
due. before decree is passed. AIR 1957 
Mad 297 (298). 

( 8 ) Recovery of additional court-fee 
under this section does not depend on 
existence of any direction in decree in 
that behalf. AIR 1938 Mad 787 (788) «= 
57 Mad 303 (DB). 

(9) Section 17 of Arbitration Act 1940 
does not override provisions of Section 11 
of Court-fees Act — Suit for dissolution 
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Delhh 

Same as that of Punjab — See S. R. O. 422, Guz of Ind., 1950, Pi. II, Section 3, 
p. 458, 

Orissa 


For the second paragraph of the section the following paragraph was substituted, 

viz., 

**Where a decree directs an inquiry as to mesne proKts which have accrued on the 
property diu'ing a period prior to the institution of the suit, if tlie profits ascertained 
on such inquiry exceed the profits claimed, no final decree shall be passed till Ure dif¬ 
ference between the fee actually paid and the fee which would have been payable had 
the suit comprised the whole of the profits so ascertained is paid. If the additional fee 
is not,paid within such time as the Court shall fix, the claim for the excess shall be 
dismissed, unless the Court, for sulficient cause, extends the time for payment. 

Where a decree directs an inquiry as to mesne profits from the institution of the 
suit and a final decree is passed in accordance with the result of such inquiry, the 
decree shall not be executed until such fee is paid as would have been payable on the 


Section 11 — Note 1 (contd.) 

of partnership and rendition of accounts 
— Dispute by agreement ,of parties refer¬ 
red to arbitration — Award made rule of 
Court by decree under Section 17 — 
H«ld, decree that followed was a decree 
in a suit, that put an end to suit, and, 
therefore, provisions of Section 11 of 
Court-fees Act, applied. AIR 1969 Punj 
159 (161) = 1968 Cur LJ 907 (DB). 

(10) Executing Court can determine 
whether additional court-fee should be 
borne by decree-holder or can be re¬ 
covered by him from judgment-debtor as 
costs of execution. AIR 1943 Mad 145 
(146) (DB). (Plaintiff entitled to recover 
extra court-fee as costs by further execu¬ 
tion) ** AIR 1933 Mad 787 (788) = 57 
Mad 303 (DB) 1951-1 Mad L Jour 524 
(525, 526). 

(11) Proceedings under Order 20, R. 12, 
Civil P. C. — Section 11, hart 2 has no 
application. AIR 1946 Sind 58 (60) 

ILR (1945) Kar 313. 

(12) The procedure provided for in the 
two paragraphs is dilTerent. Under the 
second paragraph the suit itself is to be 
dismissed if the additional court-fee is 
not paid within the time allowed bv the 
Court. But under the first paragraph, 
the suit is not to be dismissed. It is 
only the execution of the decree that 
will remain in abeyance till the extra 
court-fee is paid* AIR 1933 Nag 307 
(Pr 9). 

2. Points of difference between para 1 
and para. 2.— (1) Para. 2 of this sec¬ 
tion has no application unless amount of 
mesne profits has been left to be ascer¬ 
tained in execution proceedings, while 
para. 1 will not apply in respect of 
mesne profits left .to be ascertained in 
execution proceedings- AIR 1920 Mad 
970 (972) (DB) •* AIR 1946 Sind 58 
(60) = ILR (1945) Kar 313 •• AIR 1963 
Nag 307 (Prs 9, 10). (Where the profits 
in a suit for mesne profits have been as¬ 
certained in the suit itself, or where a sum 


is decreed in a suit for accounts para, 1 
applies.) 

(2) It is manifest from the first para¬ 
graph of Section 11 of Court-fees Act, 
1870 that till the court-fee is actually 
paid, the decree should not be executed. 
The second paragraph is inapplicable to 
a case of this nature because the ascer¬ 
tainment of mesne profits is not done in 
execution proceedings but under Order 20, 
Rule 12 of Civil P. C. pursuant to a 
direction in the preliminary decree. The 
second paragraph governs only a case 
where the profits are left to be ascertain¬ 
ed in the course of execution of a decree. 
ILR 1963 Andh Pra 560 (564). 

(3) Under para 1, Court cannot fix time 
for payment of additional court-fee and 
if any time is fixed and plaintiff does not 
pay it within such time but pays after¬ 
wards. Court cannot refuse to execute 
decree. AIR 1920 Mad 970 (972) (DH) 
•* (’07) 30 Mad 32 (34) (DB) AIR 
lO.^S Nag 307 (Pr 10). (Suit for accounts 
decreed — Court cannot direct payment 
of court-fee within certain lime and dis¬ 
miss suit for non-payment.) 

L4) Under para 2, Court must fix 
reasonable time for payment of extra 
courl-fee and if it is not paid within 
such lime Court is to dismiss suit. AIR 
1937 PC 163 (166) = W Ind App 191 
ILR (1937) Lah 602 = 31 Sind LR 367. 

(5) No tim^ fixed for payment of 
court-fee — Application for execution 
made on payment of additional court-fee 
will not be barred though previous appli¬ 
cation was dismissed On ground of non- 
payment of additional fee. (’04) 1 All L 
Jour 350 (352) (DB). « ' i- 

3. Mode of enforcing payment of add!. 
Monal cOurt-fee under the section.— (n 
Decree for possession and mesne profits 
— Bar of execution will apply only in res- 
pect of mesne profits and not in res¬ 
pect -of recovery of possession. AIR 19.31 

~ (DB) *• 

(88) 12 Bom 98 (100) (DB) 

( 2 ) Mesne profits ascertained in .suit — 
Court can only refuse to execute decree 



12 [S 11 N 3] 


[Tlie] Court-fees Act, 1870 


amount claimed in execution if a separate suit had been instituted therefor.” ,— Orissa 
Act 5 of 1939 (31-10-1939). 

Pondicheny 

Same as that of Andaman and Nicobar—See Act 26 of 1968, S. 3 and Sch., Pt. H 
(18-12-1968). 

Punjab, Haryana and Chandigarh: 

In S. 11, for the word ‘executed’ substitute the words “drawn up.” — E. P. Act 
26 of 1949, S. 4 (1-4-1950): Act 31 of 1966, 8. 69 (l-U-1966). 

Uliar Pradesh: 

Same as that of Orissa. — U. P. Act 19 of 1938 (9-1-1939). 

West Bengal: 


For the original section the following section was substituted, viz. : 

“11. Where, in any suit for mesne profits or for land and mesne profits or for an 
accoimt, the fee which would have been payable, if the suit had comprised the whole 
of the relief to which the Court finds ihe plaintiff to be entitled exceeds the fee actually 
paid, the Court shall require the plaintiff to pay an additional fee equal to the amount 
of the excess, and if such additional fee is not paid within such time as the Court may 
fix, the suit, or if a decree has previously been passed therein, so much of the claim as 
has not been so decreed shall be dismissed : 

Provided that, where the additional fee is payable in respect of a portion ot the 
claim which can be relinquished, that portion only shall be dismissed” — Bengal Act 
7 of 1935 (2-5-1935). 


SrrIIon 11 — Note 3 (contd.) 
till julclilioual court-fee is paid and not 
dismiss suit. AIR 1920 Mad 970 (972) 

(DB). (Under Section 11, Court-fees Act, 
in case of suit for partition and mesne 
profits, term “decree” should be taken to 
reler to final, and not interim decree in 
suit ) ** AIR 1954 Mad 170 (Pr 4) (DB). 

(3) Procedure of dismissing suit for 
non-payment of court-fees is not appli¬ 
cable to suits for accounts even where 
amount due has been left to be deter¬ 
mined in execution proceedings. AIR 1037 
PC 163 (165) = ILR (1937) Lab 602 = 
64 Ind App 191 = 31 Sind LR 367. 

* 4 

(4) In a suit, a decree was passed not 
only for mesne profits which accrued 
prior to the institution of the suit but it 
also directed enquiry into mesne profits 
since the filing of the suit. Pending such 
enquiry and ultimate passing of final de¬ 
cree, the defendant deposited certain 
amounts to the credit of the suit. Plain¬ 
tiff applied for payment-out of the sum 
under Rr, 162 and 163 of Civil Rules of 
Practice. 

Held, countering a plea that in view 
of Section 11. Para. 3 of the Court-Fees 
Act, the decree ought not be executed 
without the plaintiff paying the Court-fee 
on the amount in accordance with the 
above provision, that the payment-out 
application under Rr. 162 and 163 was 
not a proceeding in execution so ''aS to 
bring the case within the purview of the 
above pn-vision of the Court-Fees Act. 

(1968) 2 An LT 236 = (1969) 1 Andh 

WR 448. 


(5) No special procedure is necessary 
for dismissal for default of payment of 
additional court-fce if parties have 
notice of such claim. AIR 1916 Mad 224 
(226) (DB). 

(6) Suit dismissed under provisions of 
para 2 — Subsequent application/ for re¬ 
covery of mesne profits will be barred. 
(1897) 24 Cal 173 (176) (DB). 

(7) Several reliefs including that of 

mesne profits granted in suit — Word 
“suit in second paragraph of this section 
means only that part of suit which re¬ 
lates to mesne profits. (’97) 24 Cal 173 
(176) (DB) *• (’88) 12 Bom 98 (100) 

(DB). 

(8) Court is not required to postpone 
passing or drawing up of decree til! court- 
fee is paid. AIR 1942 Pat 410 (412) = 
21 Pat 366 (DB) *• AIR 1953 Nag 307 
(Prs 9. 10). 

[But see AIR 1933 Mad 330 (331) = 56 
Mad 705 (DB) ** 1949 All L Jour 511 
(514) (DB).] 

(9) Where in a suit for accounts, the 
plaintiff pays courUfees on the basis of 
tentative valuation of his relief but the 
Court on finding that a higher amount is 
due to the plaintiff gives a direction in 
the iudgment for payment of the addi¬ 
tional court-fee by the plaintiff within a 
fixed time and in case| of default to draw 
a decree only for the amount on which 
court-fee was originally paid, the direc¬ 
tion contravenes this section and the 
Court acts erroneously in drawing up a 
decree for part of iho claim allowed in 
case of plaintiff s failure to pay the 
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Section It — Note 3 (contd.) 
court-fee within the prescribed time. AIR 
1953 Naj; 307 (Prs 9. 10). 

(10) Final adjudication with regard to 
mesne profits — Direction not to prepare 
decree until dehcit court-fee is paid only 
amounts tOj^postponement of drawing up 
formal^ decree till payment — Order 
determining mesne profits amounts to 
final decree and no fresh final decree for 
mesne profits need be prepared on pay¬ 
ment of court-fee — Starting point of 
limitation for execution is date of order 
determining amount of mesne profits. 
AIR 1950 Pat 524 (Prs 5, 16) =» 29 Pat 
600 (DB). 

(11) WJiere a compromise decree pass¬ 
ed in a suit for accounts allows execu. 
tion only if payment is not made as 
agreed and the plaintiff is liable to pay 
the additional court-fee before executing 
the decree, the Government has no right 
to execute the decree for recovering the 
additional court-fees, if the plaintiff docs 
not want to execute the decree, or be¬ 
fore he tries tb execute. The Government 
can be considered to be a party to the 
decree only when the decree-holder exe¬ 
cutes it without paying the additional 
court-fee and can execute it on paying 
the deficit court-fee. AIR 1954 Mad 409 
(Prs 5, 8 ). 


(12) It has been held that a party, 
who obtains a decree for future mesne 
profits in the first instance, or in whose 
favour a decree for future mesne profits 
is made on enquiry, can evade payment 
of court-fee if he chooses not to execute 
the decree or if the decree is satisfied 
outside the Court. AIR. 1957 Andh Pra 6 

(7) = ILR (1956) Andh 610, (DB). 


' 4 . Giving of time for ptfyment of 
eOurt-fee under this section.— (1) Under 
paragraph 1 of Section It the only 
penalty for non-payment of court-fees is 
that the decree could not be executed 
until they are paid. This paragraph does* 
not contemplate the Court fixing any< 
time within which the court-fee has to' 
be paid. AIR 1954 Mad 170 (Pr 4) (DB). 


(2) Decree directing payment of court- 
fee within a week — Decree goes beyond 
what is permitted under Secti 9 n 11 , 
Para. 1 — Condition as to time cannot 
be construed as involving a decision that 
the stilt should stand dismissed if the 
court-fee was not paid. . AIR_1054 Mad 
170 (Pr 4) (DB) •• ILR (19W) 10 Rai 
60 . 

(3) Suit for accounts — Direction in 
Judgment for payment of additional 
court-fee within certain time and i i c ase 
of failure to pay to draw up decree only 
for the amount on which court-feo has 
been paid — Decree drawn up for y>art 
of claim in accordance with such direc¬ 
tion contravenes Section U and is with¬ 
out furisdlcUoQ. AIR 1953 Nag 307 (Prs 


(4) Court can enlarge time fixed under 
para 2. (’07) 30 Mad 32 (34) (DB). 

(5) Time can be enlarged even after 
time originally fixed under para 2 ha.s 
expired, ('ll) 10 Ind Cas 268 (269) (DB) 
(Cal). 

( 6 ) Power to enlarge time e .ists under 

this section itself apart from Section 148. 
Civil P. C. ('ll) 10 Ind Cas 268 (269) 

(DB) (Cali. 

(7) Time for payment of court-fee con¬ 
tained in decree — Court can extend 
such time witliout any amendment of de¬ 
cree. (’07) 30 Mad 32 (34) (DB). 

( 8 ) A Court neither can nor should 
deprive itself of its discretion under Ihe 
section to extend time in anticipation bv 
stipulating that in any circumslame the 
suit will be dismissed if the additional 
court-fee is not paid within the tijne 
prescribed. AIR 1949 Mad 85.5 (856). 

(9) Appellate Court cannot extend time 
fixed by lower Court. AIR 1910 Mad 224 
(2271 (DB). 

(10) Non-payment of court-foe — Limi¬ 
tation not arrested — Decree could not 
be said to be incapable of execution — 
Execution petition filed after three vcais 
from date of final decree but wi:!nii 
three years from payment of rcur’ .i- 
— Barred. AIR 1962 Andh Pia 38a 

= 1962 Andh LT 76 (DB). 


(2) Plaintiff is 
court-fee already 
Oudh Cas 8 (9) 


5. Amount of court-fee payable nndep 
this sectioD. — (1) Courl.lcc to be tJaid 
under this section is difference betwcou 
the fee paid and the fee payable on 
amount decreed in his favour AIR 1935 
Lah 40 (41) ** AIR 1929 Lah 753 (7561 

— 11 Lah 325 (DB). (Dotenninalion of 
amount of court-fee cannot be left at 
the option of plaintiff.) ** AIR 1920 f.ow 
Bur 94 (95) = 10 Low Bur Rul 276 
(’98) 8 CPLR 86 ( 88 ). 

entitled to crcillt for 
paid by iiiui. (’98) 1 

(DB). 

(3) Section 11 shows that the claim in 
a .suit for mense profits is only a um^h 
estimate even if a precise amount Is 
stated and it is for the Court to ascor- 

amount. AIR 1966 Ker 286 
(292) = 1966 Ker LT 333. 

6 . Court-fees In suits fop mesne proHls 

— oral. — ( 1 ) Plaintiff should not be 
n-iuiicd to pay additional court-fee be- 
lurc Court passes decree for higlier 
amount in his favour than that claimed 
bv him m plaint. AIR 1921 Oudh 108 
(109) - 24 Oudh Cas 209. 

(DB)1 air 1931 All 538 (539) 

( 2 ) Decree directing ascertainment of 
amount of mesne profits in subsequent 
proceedings— Plaintiff can claim in such 

proceedings higher amount than that 

^ ^*51 ‘a plaint. AIR 1921 Oudh 
108 (109) * 24 Oudh Cas 209 *• (’83) 9 

^15 u (Plaintiff not 

estopped by hu previous statements) 
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Svrtioii 11 — .Note 6 (could.) 

(.'}} In cases wliere an enquiry is direct¬ 
ed as to mesne profits accrued prior to 
the institution of the suit there is a 
provision in Section 11 for demanding 
court-fee before the passing of the final 
decree — But no Jurisdiction is given to 
the Court to call for Court-fee on future 
nienso profits before passing the final 
decree, nor is the Court empowered to 
tlisniiss an application for ascertainment 
of future mesne profits and for a decree 
tlicreon for non payment of Court-fee 
wiiliin the lime fixed. (1968) 81 Mad LW 
01 (67) = (1968) 2 Mad U 164. 

f‘l) l*liiinliir having means of knowing 
exiic l amount due to him but deliberately 
putting low figure in plaint — He cannot 
<'l<iim lull amount ascertained to be due 
nolwillistanding his willingness to pay 
extra court-lee under this section. (’81) 
6 Cal 472 (475) (DB). 

(5) Extra court-fee cannot be claimed 
until amount of mesne profits has been 
aciuallv ascertained. AIR 1930 Rang 246 
{216) (DB) ** (’28) 108 Ind Cas 801 
(801) (Pat). 

( 6 ) Extra court-fee cannot be claimed 
at lime when plaintifT makes application 
lor ascertainment of mesne profits claim¬ 
ing higher amount than that slated in 
plaint. AIR 1935 All 206 (206) (DB) •* 
AIR 1026 Pal 218 (224) = 5 Pat 361 

(7) Court-fee becomes payable after 
final decree and before execution AIR 
1026 Pat 218 (224) = 5 Pat 361 (FB). 

( 8 ) In suit for partition plaintilT does 
not pii,v for mesne profits — Court 
a\\;.ids mesne profits to each sharer in 
proportion to his share — Defendant 
who IS given share applies fob execution 
o| decree — He is not bound to paV any 
court-fee under this section. (’05) 29 
Bom 79 (81) (DB). 

(9) Where a plaintifT is allowed to sue 
as a pauper and the Court passing h pre¬ 
liminary decree orders the plaintifT to 
pay Court-fee on the amount found due 
from his co-sharer such an order being 

.contravention of Order 33, Rule 8 , 
Civil P. C.. IS an error apparent on the 
lace ol the record and can be reviewed 
bv the- Court passing the order. AIR 1964 
Orissa 94 (97) = 30 Cut LT 388. 

i.?* future mesne profits_ 

(1) No court-fee need be paid at the 
outset in respect of mesne profits expect¬ 
ed to accrue after institution of suit till 
delivery of possession though suit may 
include claim for such mesne nrofits 

foJl ^246) (DB) •* AIR 

19o5 Trav-Co 167 (Prs 3, 4) ** AIR 1954 

Trav-Co 174 (Pr 4) = HR /iqA\ ^ * 
Co 750 mn\ ICR (1952) Trav,. 

i -0 z&o {ud). (The principle aoDlies to 

subsequent o 

i IflE'^5'- - 

226, 228) = 5 pat 361 (FB) •• 


AIR 1946 Oudh 59 (60) (DB) »* AIR 

1920 Low Bur 94 (95) = 10 Low Bur 
Rul 276 •* AIR 1915 Cal 352 (354) * 

43 Cal 650 {DID. 

[See AIR 1914 Cal 858 (860) (DB). 

(Plaint regarding future mesne profits 
returned for presentation to proper 
Court, after delivery of possession —- 
Plaint presented In latter Coilrt — Claim 
no longer regarding future profits 
Court-fee payable.)] 

[But see AIR 1941 Cal 1 (12, 13) 

(DB).] 

(2) While in respect of the profits that 
accrued prior to the suit no final decree 
itself would be passed without the pay¬ 
ment of additional Court-fee in respect 
of me.sne profits from the institution of 
the suit a final decree can be passed even 
without paying any additional Court-fee. 
But, its execution cannot be levied ex¬ 
cepting on payment of 7dditional Court- 
fee payable on the rni^'ini claimed in 
execution. (1968) 2 An LT ^36 = (1969) 
1 Andh WR 448. 

(3) Court can levy cxtr.a court-fee 

under this section in respect rH future 
mesne profits decreed under Order 20. 
R. 12. AIR 1938 Mad 727 (730) = ILR 

(19.38) Mad 1050 (DB). (Claim for mesne 
profit.s, in suit, past or future — Section 
}l (1) would apply to the same If decree 
IS passed in respect of future mesne pro- 

246 (246) (DB) 
*• AIR 1946 Sind 19 (20) = ILR (1945) 
Kar 310. 

(4) Suit for account of rents — Relief 
not valued should be deemed to be 
valued at zero and court-fees would be 
payable under this section, on ‘amount 
found dtfe from date of suit. AIR 1946 

fJ«451 Kar 313 

(FB) •• (*0^7) 34 C(F®^^*i. 

mesne profits from 
the date of the suit to the date of the' 
institution of the second appeal has Yo 

Droflfs S''”'" niesne 

profits, and ad valorem court-fee is- nnv. 

able on the additional amount claimed as 

of the suit 

to the date of the institution of the 
second appeal. For the mesne profits 
after the date of th^e second appeal no 

air 1955'’Vav-So 
on%®7''(.vr'(ff Notes 

for®'sfl'e”* - (1) In suit 

Co’urf'^ec^ees"’“?re"'"suthr^'1?;"1 

pay any additional court-fM 
57 I 757D air 1934 Pat 

AIR .922^^! ^(6==0)\d^b7.*^ 

pi,in.iir ' 
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12. Decision of questions as to valuation.—(i) Every question relating to 
valuation for the purpose of determining the amount of any fee chargeable under 
this Chapter on a plaint or memorandum of appeal, shall be decided by tlie Court 
in which such plaint or memorandum, as the case may be, is filed, and such deci¬ 
sion shall be final as between the parties to the suit. 


(ii) But whenever any such suit comes before a Court of appeal, reference 
or revision, if such Court considers that tlie said question has been wrongly 
decided to the detriment of the revenue, it shall require the party by whom sucli 
fee has been paid to pay so much additional fee as would have been payable had 


Section 11 — Note 9 fcontd.) 

fee in respect of surplus profits decreed 
to him. AIR 1929 Nag 1 (2) = 24 Nag 

LR 197 (DB). 

10. Madras Amendment. — ( 1 ) In case 
of past as well as future mesne profits if 
final decree is straightway passed, para 
1 of this section will apply and final de¬ 
cree shall not be executed until excess 
court-fee is paid. AIR 1938 Mad 727 (729, 
730) =,ILR (1938) Mad 1050 (DB). 

(2) Decree awards future mesne profits 
•— No court-fee is payable before final 
decree is passed after enquiry into such 
profits. AIR 1937 Mad 46 (48) = ILR 

(1937) Mad 284 (DB). 

11. Orissa Amendment. — (1) The 

Orissa amendment is not applicable to a 
claim for accounts made against a co¬ 
sharer in a suit for partition. Such a case 
directly comes within the first part of 
Section 11. An-order, therefore, asking 
plaintiff in a suit for partition to pay 
court-fee On an amount. found due from 
his co-sharer and the order refusing to 
incorporate the amount in the final de¬ 
cree on account of non-payment of the 
court-fee, are illegal- AIR 1964 Orissa 94 
(96) * 30 Cut LT 386. 


SECTION 12 — SYNOPSIS 

1. Scope , and object. 

2. Applicability to Chartered High 

court. 

3. “Every question relating to valua¬ 

tion.*' 


4. Bengal Amendm^l. 



‘‘Fees 



chargeable under this chan- 

; ff 


6. “Plaint or menlorandum of appeal.'' 

7. Power of Court In which suit or ap¬ 

peal is filed, with regard to -coort- 
fec* 


8. Court not havhfg Jurisdiction 
Effect as to court-fee. 


9. '‘Decision", what consHttites. 

10' Finality of decision under suh-see- 
tlOD 0). 

11. ' Order as to coort-fee — Appealabi¬ 

lity of. 

12, Reylsion against orders as to court- 

.■!i fee. ' 

18. 'Refe^nee to High Court. 

14. l!)>encfracy of court-fee In lower 
Court — power of Court of appeal 

; ar .revision. 

I' . I 


15. Order as to coiirt-fers — Alforidiou 

by same Court. 

16. Finality of order iind^^r siih-serllon 

(H)- 

17. Objection as lo coiirt-foc when lu 

be taken. 

18. Estoppel on question of eourt-fecs. 

19. Admission ' regarding court-f^cs- 

20. Compromise on question of court- 

fee. 

21. Government^ right to be beard as 

regards cOurt-fees payable, 

1, Scope and object. — (1) The sec¬ 
tion has no application where the valua¬ 
tion is for jurisdiction. AIR 1919 Mad 93 
(94) =** AIR 1918 Lah 116 (117) ** ('12) 
16 Cal LJ .371 (373) (DB) ** (’74) 12 

Beng LR 115n (115n) (DB). (Decision as 
to valuation of subject-matter in suit (or 
purposes of jurisdiction is ' not final 
under this section) 

[See also (’64 ) 20 Cut LT 556 (557).] 

(2) The appellate Court is not bound 
by the trial Court's valuation of the suit. 
(’82) 6 Bom 302 (303). 

(3) The section, is clearlv designed in 
the interest of revenue as is evidcnl Iri'in 
the fact that while il makes a de<-isi<in 
as to valuation final if it is adverse to 
the litigant, it allows the decision to be 
interfered with* if it is against the Crown. 
AIR 1918 PC 188 (191) = 43 Bom 507 = 
46 Ind App 24., 

2. Applicability to , Chartered High 
Court. — (1) The section does not apply 
to court-fees chargeable in Chartered 
High Court — But such High Court can 
interfere with decision of lower Court as 
regards court-fees payable in lower Court 
— Authority to interfere is with the 
Bench oL the High Court and not with 
the Taxing Olficer therein. (’36-43) Tax 
Dec (Nag) 61 (64) *• (’36-43) Tax Dec 
(Nag) 35 (36) AIR 1935 All 817 (818) 

= 58 All 146 (FB). (Per Bennet J-, in 
order of reference.) ** AIR 1934 Rang 
268 (269) = 12 Rang 335 *♦ AIR 1925 
Pat 392 (396. 397) = 4 Pat 336 (FB). 

[But see AIR 1925 All 184 (184). (Tax¬ 
ing Officer has authority with regard to 
fees payable in the lower Court U 

(2) The Madras High Court-fees Rules 
make the provision of Section 12 (2) ap¬ 
plicable also to a case of an appeal pre¬ 
sented froi 9 a decree of the High Court 
pa.ssed in the exercise of its original 
jurisdiction. AIR 1955 Mad 682 (Pr 19) 

» ILR (1956) Mad 341. 
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the question been rightly decided, and the provisions of Section 10, paragraph (ii), 
shall apply. 

[Cf: Bom. Act 36 of 1959, S. 14: A. P. Act 7 of 1956, S. 11: Ker Act 10 of 
1960, S. 12: Mad. Act 14 of 1955, S. 12: Mvs. Act 16 of,1958, S. 11: Raj. Act 
23 of 1961, S. 11: J. and K. Act 7 of 1977 S\4., S. 12 aud 'H. P. Act 8 of 1968, 
S. 12.] 

STATE AMENDMENTS 

Andaman and Nicobar: 


Same as that of West Bengal. — Reg. II of 1957, S. 11 (1-8-1957). 

Orissa: 

% 

For paragraph (ii) the following paragraph was substituted, viz. : 

“(ii) But whenever any such suit comes before a Court of appeal, reference or 
revision, if such Court considers that the said question has been wrongly decided, it 
shall— 


(a) in any case in which the decision is to the detriment of revenue, require the 
party by whom such fee has been paid, to pay so much additional fee as 
would have been payable had the question been rightly decided and there¬ 
after— 


6 ) if the party required to pay is the appellant or petitioner, the appeal or 
petition shall be stayed until the additional fee is paid. If the addi¬ 
tional fee is not paid within such time as the Court shall fix, the ap¬ 
peal or petition shall be dismissed; 


Section 12 — Note 2 (contd.) »■ 

(3) The words “in every other res- 
pecl" in Order 2, Rule 1 of the Madras 
High Court Fees Rules in the context 
clearly indicate that this section which 
confers on the appellate Court authority 
or iurisdiction to examine the question 
about the sufficiency or otherwise of the 
court-fees paid not only on the memo¬ 
randum of appeal but also on the plaint 
in the suit which comes before the Court 
of appeal is obviously intended to apply 
to suits filed on the original side of the 
High Court. AIR 1968 SC 246 (249, 260) 
= 19G8 SCR 1021. V, 


. question relating to valui 

tlon.^ — ( 1 ) words “every questio 

relating to valuation” refer only to ^ tt 
actual assessment or appraisement of tl 
value^ of a suit or appe^ apart from an 
question as to whether the court-fee 
to depend on the value of the suit or ai 
peal or as to the principle according I 
which such value is to be assessed. AI 
1931 Bom 234 (235) (DB) •* AIR 191 
Lah 323 (331, 332) « 1919 Pun Re N< 
16 (FB) •* AIR 1925 Nag 435 (435) • 
AIR 1924 Cal 731 (733)''= 51 Cal 21 
(DB). (Dispute involving root question 
of principle as to nature of suit an 
retrospective operation of statutes _ At 

•• air 1957 All 6 
(64) (DB). (Section 12 applies to a cas 
in which the question relates to ‘Valus 
tion for the purpose of determining th 
amount of court-fee. If the only questioj 
that has been raised is whether on th 
valuation put upon the relief claimed ii 
the written statement, the correct amoun 
of court-fee has been paid. Section 12 ha 
no appbcation.) •• AIR 1964 Trav-Co 2i 


(Pr 3) = ILR (1953) Trav-Co 1006 •• 
AIR 1953 Sou 65 (Pr 5) ** AIR 1952 
Madh B 196 (Pr 9) = ILR (1952) Madh 
B 136 (DB) •» AIR 1952 Pepsu 168 'Pr 
2) = ILR (1952) Patiala 345 •* AIR 1951 
J and K 10 (Pr 6 ) = 9 J and K LR 162. 
(Section 12 relates to cases where the 
valuation is in dispute and not to those 
in which the liability to pay the court- 
fee on a certain relief is the principal 
question involved.) •• AIR 1919 Oudh 98 
(101) = 22 Oudh Cas 289. (There is a 
distinction between a case Where the 
valuation depends merely On a question 
of fact and one where it depends on a 
question of law — Section 12 does not 
bar an appeal in the latter case.) 
(12) 6 Sind LR 72 (75) (DB). 

(2) The question under what category 
a suit or appeal falls for purposes of 
court-fees is not within the purview of 

aHb A^R 1942 Mad 502 (503) *• 

1925 Pat 392 (398) = 4 P 3 t oog 
(FB) •• AIR 1919 Lah 323 (331 3^1 
1919 Pun Re No. 16 (FB) ** AIR 
Pat 406 (Pr 4) (DB) .« AIR IBM 

f /•’'AI =o 197. frhe 

fo thp o ’',limited o 

to the question of valuation pure a 
simple and does not relate to the ca 
eorv under which a certain «sn 5 » ^ 

AIR 1954 Cal tOl “(Pr 8 " Sb)'«“ ’a 
1954 Trav-Co 178 (Pr 32 = 11 n 

C^29 fpr ** air 1954 Tr« 

B IM (DB) .. Alll 

fQiQ Patiala 345 •* a 

1949 Assam 64 (Pr 13) .. AIR 1941 C 
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(ii) if the paity lequiietl t.> pay is the lespuuileiit m the opposite puit>, the 
Court shall fix a date before which such party shall pay the amount of 
court-fee <lae from him and if such party fails to pay the.fee required 
before llie date fixed by the Court the Court shall recover the amoiutt 
of such fee from him as if it were an arrear of laml revenue. \Vhei<‘ 
the Court considers that the amount of such fee should he paid to the 
respondent or tlie opposite i>arty by the appellant or the petitioner, as 
the case may be, the Court may provide for such payment in the order 
as to cost in the said appeal or petition; and 

(b) in an>- case in , which the decision is that any excess fee has been levied. 
, direct the refund of so much excess fee to the party who paid it as woulci 

not have been payable had the question been rightly decided. 

ICvpIanalioii.—For the purposes of this section a question relating to the classiGca- 
tiim of any suit in regard to Section 7 shall not be deemed to be a question relating 
to valuation." — Orissa Act V of 1939 (91.10-1939). 


I’ondiclicri): 

Saine as that ot Amlaman and Nicobar 
I’t. 11 (18-12-1968X 


See Act 26 of 1968, S. 3 and Schedule, 


Section 12 — Note 3 (cooUI.) 

518 (519, 520) (DB) *• AIR 1938 Nag 
481 (482, 483) ** AIR 1936 Bom 160 
tlOO) ♦* AIR 1931 Bom 231 (235) (DB) 

AtH 1925 Nag 435 (435) •• (’12) C 

Sind LR 72 (75) (DB) •• (’12) 10 Cal 
LJ 371 (374) (DD) (1900) 1900 All 

WN 90 (92) (DB) •• (’94) 4 Mad U 

IK3 (188) (Ffl). 

[But .see AIK 1937 Mad 81 (H3. 84) = 
II.K (1937) Mad 275 (FB) (’89) 11 

All 91 (93) IFB). (Obiter.) •• (’86) 10 

Bom UlO (616) (FB).] 

(3) 'rhe scetion docs • not cover ques. 
lions ns to the applicability cf a paiii- 
citlai* provision of the Court-fees .Act to 
a suit or appeal. AIR 1924 Pal 673 (677) 

3 Pul 930 (DB) *• AIR 1953 Sau 65 
(Pr 5) •• ('031 27 Bom 140 (143) (DB) 

|’73) 19 Suth WK 214 (214) (DB). 

(4) Questions ns to the construction of 

a parlicular provision with reierence to 

a suit or appeal are not within the .sec- 
lion. (’06 ) 28 All 411 (413) (’95) 1895 

Pun Re No. 56. p. 283 (288) (DHi •• AIR 
1953 Sau 65 (Pr 5). 

(5) 'I'he (lueslion whether a .suit is 
chargeable with a fixed cuurl-lec or wilh 
an ad valorem court-lee is not within 
the purview of the section. (’94) IH Bom 
200 (211) (DB). 

[See (’75) 23 Suth WK 295 (297).] 

(0) The question under what para¬ 
graph of Section 7-.\ suit will fall is nut 
within the section. .-VIR 1925 Nag 435 
(435) •* (’12) 10 Cal LJ 375 (377) (DU) 
**' (’12) 6 Sind LK 72 (75) (DB) •• (’99) 
•23 Bom 486 (488) (DB) •• (’78) I87K 
l^m Rc No. 67. p. 226 (227). 

(7) The que.slion whelher Section 17 of 
Ihc .\ct applio.s to a suit .is not one wilh 
in Ihc soclion. (’91) 1.5 Bom 82 (83) 

iDR).*' 

iSoe ('961 23*ral 72;i iT29) (FBI.] 

(R) Where a suit is cliargcaltlr with 

eotiH-fecs computed ai-m’rding In (he 

* 

(Vol 7 ) 3 A M 


matkel-vaiuc of the properly or to the 
annual income from the properly, the 
question as to what is the market-value 
of the property or Ihe annual income 
Irom tire properly is one relating to 
raluation within the meaning of the sec- 
lion- AIR 1940 Cal 4.38 (441) rr i|.K 

(19:10) 2 Cal 450 (DB). 


(9) In cases under Section 7 !iv) where 

loiiil-ree is payable according to the 
.'unounl at which the relief sought is 
valued in the plaint, it is the duty of the 
Court to decide if the valuation is cor¬ 
rect. AIR 193.5 All 849 (849) (DB) •* 

(’13) 40 Cal 615 (618) (DB). 

(10) The Court should record evidence 
and decide the matter of valualion on 
stilficienl and proper material. .VIR t9‘>0 
Sind 92 (94) = 14 Sind LK 137 (DB). 

(11) ' Enquiiv made and decision 

airived at by trial Court — Decision 
based oii evidence and goml reasons - 
Finding of trial C<iuil c.annol be dis- 
lurbed. AIR 1935 All 849 (849, 850| 


4. Beugal amendiueul. — U) Tbc ex 

pliinaliun gives statutory recognition to 
(be view that the words ''every question 
relating to valuation” refer only to the 
actual .is-scssment or appraisement of the 
value of a suit or appeal .and lire section 
has no apphention when the question lor 
decision is as to uihJci* what category a 
suit or appeal falls for purposes of court- 
fees- AIK 1941 Cal 518 (.520) (DB) • = 

AIK 1940 Cal 451 (453) - H.R ilWO) 2 
Cal 165 (DB). 


5.^ ‘'Fee.i» chargeable uoder Ibis Chap¬ 
ter. — (1) The section docs not applv 
l«i eourbfees p.avablc in a Cliarlerod 
IBgh Court. AIK 19.35 Pat 390 (397) = 
l4_Pal 058 (SB) •• AIH 1925 Pat 392 
i39(i. 397) 4 Pal .3.36 |FD). (High 

Conil eannol inierfere under S. 12 (ii) 
wilh derision oi Taxing (Itfieer a.s to 
roiirl-fee on appeal llle.l in High Cmirl.) 


o 
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Uttar Prariesln 

For m) the follwing syh-sccKon was snbsHUited, viz. :— 

"(;i) But whenever any such suH comes before a Court of appeal reference or 
levisfon if such Court considers that the said quesHo.i has been wrongly decided tq 
the ‘detrtfnent of the revenue, it shall require the party by whom such fee has been 
oaid to pay, withm such time as may be hxed by it, so much addirional fee as would 
have been payaVe had the quc lion been rightly decided. If such additional fee is not 
paid within the time fixed and the defaulter is the appellant, the appeal shall be dis¬ 
missed, but if the defaulter is the respondent, the Court shall infonn the Collector who 
shall recover the deficiency as if it were an arrear of land revenile." — U. P. ACt 19 of 
I0S8, S. 18 (9-1-1939'. 


West Bengal: n 

In paragraph (ii) for the words and figures “and the- provisions of Section 10, para 
graph (ii), shall apply" the following shall be subsHtuted. viz. : 

“and thereafter— 

(a) if the parly required to pay is the appellant or petitioner, the provisions of 
sub-secHons (2) 'and (3) of Section 8-B shall, so far as may be, apply; 


Seettan |e««M.| 

6, or MMioraadan of mppttfi, 

— (1) The eeclion applies to a written 
slolement claimtnR a set off .\IR 1996 
(••Rl 277 (2781 (DBl •• AIR 1928 Bom 
:VI.3 (344*) (DB). 

7« Power •! C««irl in wlUeh suit or ap¬ 
peal Is Bled, with rep pr d to eourl-fec. — 

(J) The question of valuation is a preli- 
mihan* one and nrost be decided by the 
Court before proceeding With the trial. 
AIR 1926 Cal 427 (427) (DB) •• AIR 

1960 Pat 527 (529) » 1980 BUR 505. 
(Order for payment Oi additional court- 
lee not to De Incorporated in decree.) 

(2) The question of valuation can be 
decided at any stage of the suit. AIR 
1935 Mad 569 (571) » 58 Mad 1051 ** 
AIR 1946 Mad 483 (483. 484) 

(^) The power can be exercised even 
after remand by the appellate Court. AIR 
1035 Mpd 569 (571) = 58 Mad 1051. 

(4) Where the question of valuation 
cannot be decided without further in- 
riuiry, the proper procedure is to register 
the plaint, hold an enquiry and deter¬ 
mine the fee paydtde- AIR 19S0 Cal 65 
(66) « 57 Cal 587 (DB). 

(5) Though the new sub-sections (2) 
and (3) of Section 12 (Madras Amend¬ 
ment. 1955) g've a statutory right to the 
defendant to raise obiections to the 
.'xdequacy of courl-fee paid by the plain¬ 
tiff, in practice, so far as mofussil Courts 
arc concerned, the field of inquiry in re¬ 
gard to colirt-fees is confined practically 
to the deteimination of two points, viz., 
undcr-estimation of the subject of the 
.•hB* and Ihc category under which it 
.should fall and cannot be larger than 
that which it was before. Under pretext 
of proper computation of courl-fee there 
cannot be a trial of a suit within a suit. 
AIR 1958 Mad 573 (Pr 14). 

(6) Suit for possession of restaurant 
>vUh all its fllling.s. furniture etc. men¬ 
tioned in plaint — Enquiry into value of 


subject-matter of suit should be limited 
to those articles clainred in platot — 
Viihiation Officer cannot include in his 
report vnluatidn of articles not claimed 
in plaint. AIR 1969 Bom 379 (372). 


8. Court not hovlog jurlsdlcHon — 
Effect M to eourl-f^e- — (1) The Court 
havinfT i>o jurisdiction over the suit can¬ 
not ask the plaintiff to pay deficit court- 
fee before' reluming the plaint. AIR 19.33 
Nag 312 (313) = 29 Nag LR 367 ** AIR 
1931 Mad 69 (70) AIR 1931 Mad 67 
(69) (DB>. 

(2) The Court having no iunsdiction 
over suit cannot dismiss the suit for non¬ 
payment of deficit court-fee. AIR 1933 
Nag 312 (313) = 29 Nog LR 367 •• AIR 
1927 Bom 257 (258,. 259) = 51 Bom 236 
(DB). 

(3) It is also not ordinarily open to a 
Court to allow an amendment of aiiv 
plaint which may help to bring a doubt¬ 
ful plaint really within the jurisdiction 
of a higher Court within its own juri.sdic 
tion AIR 1949 Mad 719 (Pr 4). 


(4) Where the plaint is returned foe 
presenution to the proper Court, the 
plaintiff can take advantage of the court- 
fee paid on the previously filed plaint 
and can pay the deficit court-fee in the 
Court to which the plaint is re-presented. 
AIR 1927 Bom 257 (258, 2.591 = .51 Bom 
236 (DB) •• AIR 1924 Pal 094 (695) - 
3 Pat 815 (DB) •• ('70) 5 Beng IB 
(App) 5 (16) (DB). 


0 . “Decision", what consUtules. — (i) 
No formal or express decision is ncce.s- 
.saiv fni^ the purpose of constituting -a 

•’^“h-scclion (i). AIR 

192/ Csil ,/5 (//u) (DB) *• air 1951 

(DBr ^ ^ (1950) Cut 368 

(2) The cteclsion may be Implied in the 
eircumstanccs ol a ca.so. 189.5 Punj R*/ 
No. 96, page 455 (DB). . 

(3) The question of valuation need nol 
be dislinctU raised .and decided by the 
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(ii) if the parly required to pay is the respondent or the opi^osile parlv. (1 h- inn- 
yisions of sub-sectioh <2) of Section 8-B shall, jq far as may he. apply, and, 
if such party fails to pay the fee required before the date fixed In the 
Court, the Court shall recover the amount of such fee from him as a puhlic 
demanrl : 

Explanation.—For the purposes of this section a question relating to the t lassifita- 
tion of any suit for the purpose of Section 7 shall not bo deemed in ho /juestion 
relating to valuation.” — Bengal Act VII of 1935, S. 11 (2-5-1935). 

STATE AMENDMENT 

Section 12-A * 


West. Bengali 

After Section' 12, insert the following :— 

''12A. Recovery of deficit court-fee in certain cases.—(1) The Hign Court shall, 
when dealing with an application for leave to appeal to the Supreme Court, make an order 
for the -payment of any deficit court-fee with such interest not exceeding six per centum 
per annum as the High Court may direct, in all- cases where the High Court finds that 
the subiect-matter of the suit or appeal had been under-valued either in the Court of 
first instance or in the Court of appeal, or both, irrespective of whether the certificate 
of fitness for appeal to the Supreme Court is or is not granted. 

(2) The fee together with interest thereon found to he payable under sub-section (1) 
.shall be paid by the party ordered to do so and if .such party fails to pav the amount 
required before the date fixed by the High Court, it shall be recoverable fmin him a.s 
a public demand. — W. B. Act 23 of 1959, S. 4. 


SecliOD 12 — Note 9 (contd.) 

Court in order that Ihpre may be said to 
be a "decision” oil valuation. AIR 1935 
Lah 698 (700) (DB) •• AIR 1926 Mad 90 
(Q7) (DB) •* (l8fiU 7 Cal 348 (350, 351) 
(DB). 

[But see AIR 1917 Low Bur 179 (180) 
(DB) •• (1874) 22 Sulh WR 433 (434) 
(DB),] 

(4) . The very fact that the Court has 

accepted a plaint or memorandum of 
appeal and disposed of it will amount 
to a decision that the court-fee paid is 
.sufficient AIR 1940 Mad 383 ( 384) ^ 
ILR (1940) Mad 646 (DB) ** AIR 1946 
Mad 483 (483, 484)-** AIR 1939 Sind 279 
(280. 281) = ILR (1939) Kar 469 (DB). 
tin revision, High Court can levy addi- 
lionnl fee in such a case.) ** (’13) 21 

Ind Cas 943 (944) (DB) (Cal) *• (’12‘ 
1912 Pun WR No. 136, p. 361 (364) = 
1912 Pun Re .No. 109 (FB). ((’01) 1901 

Pun Re No. 13 and 1884 Pun Re No. 
115, Overruled.) ^ 

(5) DifTercnt views are held as to 
whether a mere ex parte decision by the 
Court, at the time of admitting a plaint 
nr memorandum of appepi, that the 
court-fee paid is sufficient is a ''decision" 
entitled to finality under sub-section 
(i) 

» « 

(a) Such ex -pane dcci.sion is nyt a 
decision as contemplated by^ sub- 
aadtion (i)><AlR 1942 Oudh 38.5 
« (386) ** AIR 1967 Andh- Pra 316 

(518) *• AIR 1054 Pat 406 (Pr 4) 
(DB) *• AIR 1941 Nag 217 (219) 
= ILR (1942) Nag .588. «(20 All 11 
< and AIR 1933 Pal 2.34 =- 12 Pal 


694. Followcfl.) \'98) 20 All II 
(16) (FB). 

lb) Decision given only on Jicaring Ujc* 
plnintiir's or appellant’.s advucale 
and without hearing llio other side 
would be entitled to finality. .\IR 
1941 Mad 626 (627, 628). ' (The 

only essential thing is that the 
Court should apply its mind to the 
(luesliuns at issue in arriving at 
the true calculation of the courl- 
fcc.) ** AIR 1935 Mad 927 (928) 

AIR 1951 .Mad 098 (Prs 4. 10, 
12. 13) = ILR (1951) Mad 867 
I D B I, 

iSec however .AIR 4949 Mad 750 (Pi 
2i. (Decision contemplated bv 
S. 12 (1) is .T considered decision 
given .after h«;uing parties)] 

(Cl Wliile a case is .still pending the 
acceptance by a ministerial ollicer 
of the court-fce paid or the regis¬ 
tration of the case w’ithout objec¬ 
tion cannot be deemed to be a 
finaj decision of the question of 
comi-fee, AIR 1926 Mad 96 (99) 
(DB) •* AIR 1951 Mad 698 (Pr 4) 
- ILR (1951) Mad 867 (DB). 

[Bui see AIR 1946 Mad 483 (484).] 

(6) .V decision in order to come under 
sub-section (i) must have been arrived 
s\t for the purpo.se of court-fees and not 
incidentally while deciding the question 
of iurisdiefion. .AIR 1918 Lah 116 (117). 

(7) Court ordering plaintiff to pay 
proper court-fee by making up the deft- 

-cil — Suit iried^un plainlifT's undertaking 
to pay —Suit decided in favour of plain- 
titf—PLaintiff 'appc.aling only on point of 
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Note » (cooid.) 

makinc up deficU -- Ap- 
canno! ask the plainmf 
10 /ill In make up the 
dchcU Pla-tiffs appeal 

should not ho hcaid unless he 
Iho deficit bv complvinc with the order 
of the '"oinl. AIR 1924 Cal 9;>3 (9j5| 


Section 12 — 
costs without 
pellr.tc Court 
under Section 


(DM). 

(8) Suit resisted on grounds of auffi- 
cifiicv oi court-ice and bar ot limitation 
— Trial Court without ndiudicalmg lirsl 
the (jueslion of court-fee deciding that 
suit v.as time-barred — Appeal dismissed 
-- In second appeal objection raised that 
nnirt-fcc paid in second appeal was m- 
siiliicient — Held that in 
basis of valuation put by plaintiff which 
question was left unadjudicaled by trial 
foiirl no objection could be taken to 
the court-fee paid in second appeal. 
Madh UI.l 19a:> HCR 2G7 (208) 


(0) Trial Court through mistake ' or 
inadvcilcncc accepting written statement 
pleading set-off though not stamped • 
Subsequently directing paymenl ol court- 
jVe _ Court-fecs not paid — Appellate 
Court can direct payment of court-fees 
under Section 12 (iii. AIR 1930 Cal 277 
{278) (DR). 

to. Flnalllv of decision under sub-sec¬ 
tion (ij.— il) The term "final’' in this 
sivlimi has the same meaning as in Sec¬ 
tion (1890) 12 All 129 (152) (FB). 

(2) ‘Final’ means conclusive. AIR 1937 
.Mad 40 (51) = ILR (1937) Mad 284 
(l)B). 

(3) The rioality is limited only to the 

(lucstion of valuation pure and simple 
and does not relate to the category under 
which a suit falls. AIR 19M SC 28 
(l*r 0) = 1953 SCR 197 •• AIR 1954 
Cal lUl (Pi 8) lUB) •* AIR 1954 Trav- 
( o 178 (Pr 22) = ILR (1953) Trav-Co 
1170 (FB) AIR 1908 AH 210 (221) = 

1907 AH LJ 012 (FB) •* AIR 1966 Goa 1 
(3) (KB) •* 1904 All LJ 944. 

(4) Reading sections GA (U. P.) and 12 
together the law seems to be that in an 
appeal filed under Section 6.\ the valua- 
liun of the subject-matter of the suit 
(ixed bv the Court below cannot be 
ehallengcd ns the finding is final between 
the parlies to tlic suit and that, there- 
l«)re. the appeal under Sccth^n 6A must 
l>o heard on other points namely that a 
wrong provi.sion of the Court-fees Act 
has liceii made applicable or that the 
rnuit-lee has been wrongly calculated. 
lii.'M All LJ 53 (64).' 

(5) There is an exception to the 
finnlity ronfcri'cd by sub-section (i) pro¬ 
vided for bv sub-section (il), AIR 1935* 
( ;il 3.38 (339) (DB) •* AIR 1951 Pat 183 
(Pr 8) = 30 Pat 8,59 •• AIR 1949 All 324 
CVJ.M = ILR (1949) AH 710 (DB) •• AIR 
1927 Bom 043 (040\ = .52 Bom 01 (DB) 
.MR lOI.-) .Mad 271 (2721 (DB) 


[See AIR 1954 Ti.avf.o 178 (Pr 33 = 

ILR (1953) Trav-Co 1170 (FB). (The 

force ol f.nalilv declared bv the caiiier 
pari of the section has been considerably 
diluted by the second part ol the 
section.)! 


(6) Seclion 12 when il says that such 
a decision shall be final between the 
parties only makes the decision of ihc 
Court on a question of court-fee non- 
appealable and places it oh Ihe same 
footing as other inlei locutory non-appea- 
lable orders under t'ic Code and it does 
no more tha: that- “If a decision imder 
Section 12 is reached by assuming juris¬ 
diction which the Court lioes not possess 
or without obsen'ing the formalilies 
wliich are prescribed for reaching |uch 
decision, the order would be revisablc bv 
the High Court in the exercise of ils rcvi- 
sional powers. Simila'rly, when a parly 
Ihinking that a decision under Section 12 
is palpably wrong takes the risk of hU 
plaint being rejected or suit dismissed 
and then appeals from the orde rciecl- 
iiig ihc plaint or from the decree dis- 
mi.ssing the suit but not from the deci¬ 
sion on Ihc quesliori of colirl-fic, then, 
il is open to him to challenge the inlcr- 
loculory order even on the question * 0 ! 
court-fee made in the suit or appeal. The 
word ‘finality’ construed in the Hmilod 
.sen.se in which il is often used in statutes 
means that no appeal lies from .«n order 
of this character oi such and it mcaivs 
iin more than that. AIR 1953 SC 28 fPr 


11) = 1953 SCR 197. 


(7) Suit for recovery of possession fioiu 
iicciusce on valuation^ given * by plaintllT 
— Decree — Appellate Court requiring 
trial Court to determine qtiesUon of 
vahialion on basis of market vai ic — 
PlainlifT adducing no evidence about 
market value — Trial Court fixing value 
of propertv on basis of unexpla'ncd ad¬ 
mission in plaint oboul monthly rent of 
properly prior to granling of 'cense — 
l)ecisiun on question ot valuation hel<l 
not erroneous and could nol b.- ciiallen^^- 
ed even on dicrits. ILR (1900) I Cal 441 

(DB). 

(8) For (he purposes of Secli *n 12 
Court Fee* .Act Ihcrc need not be a 
formal or express decision. T’ »* \crv 
fact Dial court accepted a plaim, or 
memo of appeal and dispo.sed of it 
merits amounts to a decision that ihc 
Court-foe paid is sufficient. On Ihe prin 
ciple of ‘res judicala’ it is not therefo"“ 
«)pen to a parly to raise the question of 
C(»url-fee in the original court -after Ihc 
remand of the case to il bv Hie appellalc 
Court. AIR 1959 Madli Pin 181 = 19.58' 
MPl.J 704- 

ft 

11. Order as lo eOurl-Ke — Appealabl- 

Hly — (1) An order assessing the 
courl-fee on a pl.aiiit or memorandum of 
appeal oP as.sessing tlu- value of a'suil 
or appe.al |ni purposes of lourl-fee fs n'ol 
api»ealable. AIR 1943 \ng 3l5 (.317) = 
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SecIlOB 12 — Note II (contd.) 

ILR (1943) Nor 803 ** AIR 1930 Cul 784 
(785) (DB) •• AIR 1937 Lah 775 I770> 

(DB) •> AIR 1914 Lah 153 (153) * 1914 
Pun Re No. 80 (DB) •• ILR (1900) I 
Cul 441 (DB). 

(2) Order ns to court-l'cc ^uUinR under 

sub-scctlon (i) — Order is not open to 
challciiRc in appeal from decree unless 
decision of Court is detrimental to pub¬ 
lic revenue. AIR 1935 CnI 338 (339) 

(DU) •• (’94) 18 Bom 209 (211) (DB) *• 
(oS) Madh BLJ (1955) HCR 71 (73). 

(Court holdinc that courl-fce paid is pro. 
per — U is open to Court of appeal to 
iwicw the decision under Section 12 

(2).) AIR 1949 East Punj 336 (330) 

(DBn 

(3) Where order docs not fall under 
sub-section (i) it can always be challeng¬ 
ed in appeal. (’87) 1887 Bom PJ 36 
(DB). (Question whether suit admits of 
valuation — Appeal lies against an order 
of dismissal.) 

(4) Court-fee on letters of adminislra- 

lion — District Court granting refund 
lioiding that Section 19-D applied — Col¬ 
lector uppeallng on the ground that Sec¬ 
tion 19.D did not apply — Held that ap¬ 
peal would have lain if Collector had 
been party to order but that in this case 
he was not a parly appeal 

did not lie — But the High Court in the 
exercise of its extraordinary iurisdiclion 

interfered with the order as the District 
Judge had acted without jurisdiction. 

(’03) 27 Bom 140 (143) (DB). 

l5) 'On the question of appealability of 
the order rejecting plaint for insuffl- 

ciciuv of court-fee. the following cliffe* 
mil views are held: 

(a) Order will not be open to challenge 
by the appellate Court if the deci¬ 
sion incicly relates to the assc.ss- 
mcnl of the value i»f the suit. .MR 
1919 Pal 270 (275) --= 4 Pal LJ 
57 (DB). 

(b) Where the decision of the Court 
is not concerned merely with the 
apv>raiscinont of value of the suit 
but relates to its classification for 
purposc.s ot court-fees, the decision 
will be open to attack in uppeal. 
.MR 1919 Pal 270 (275) ^ 4 Pal 
LJ 57 (DB) •• A!R 1949 East 

.Puni 107 (108) *• (’94) 4 Mad L.l 
183 ( 188 ) (FB) *• (’93) 17 Bom 56 
(60) (DB). 

[Sec also AIR 1919 Pal 527 (527) 

(l)R).l 

(c) NiMwitlixIaiuliiig the provi.^iun us 
lo (innlitv in Ihc section the deci¬ 
sion of the trial Court as to valua¬ 
tion can be challenged in appeal. 
CIO) 5 Iiid C»s 18 (19) (DB) (Cal). 

I.Scu (’81) G Cnl 249 ( 250) (DD).] 

(See also AIR 1937 Mad 81 (8-1) ^ 

ILR (19.37) Mail 27.5 (FB).l 

(i1) Tin* dcei.sioii of Ihc (rial Court as 
t t the suiricictu'v of eourl fcc is 


not open to challenge at all. (’8,5) 

9 Bom 355 (357) (DR' •• (’78) 

2 Bom 219 (224) (DB' 

(0) The fact that the decision of trial 
Court regarding court-fee is not open to 
attack in appeal will not make the case 
one In which no appeal lies. AIR 1914 
Luh 153 (153. 155) = 1914 Pun Re No. 

80 (DB) •• (’89) II All 91 (93) (FB). 

(7) .Order reiecling plaint for failuic 
lo pay (Additional court-fec is such a 
complelc and final determination of the 
rights of the parties that there is no 
room in any appeal from such order fo*- 
the proposition that the .subject-malter 
in appeal i.s not Ihc same as the subjecl- 
matter in Ihc original suit and .same 
• onrl-fcc i.s payable on Hie appeal as on 
pluinl. AIR 1935 Nag 83 (80) (FB). 

(8) Plaint rej(.jlpd for undcrsaluatidii 
-• Plainliff appealing and putting same 
laluc on appeal as on plaint — Appeal 
cannot be roiecled as insiifficieiillv 
stamped wilhout investigaiing trie value 
of suit nropcrlv. .-MR 1920 Cal 427 (4271 
IDU). 

(9) Order rejecting the plaint amounls 

to a decree and the memorandum of ap¬ 
peal from that decree must bear ad valo- 
l♦‘m court-fee. AIR 1921 Lah 43 (43) 

(DIM- 

12. Revision against orders as to eourl- 
lec.— (1) The duty of fixing the court- 
lee is cast by law on the trial Court 
and Ihc trial Courl'.s decision is ordinari¬ 
ly ni:ril. AIR 1942 .Mad 445 (440). 

(2) In a revision against an order on 
all application f^o' at.achment before 
judgment or temporary injunction. the 
subicct-malter of the sui* is not before 
the High Court and Ihc High Court can¬ 
not liitcrlerc witii Ihc decision ol Ihc 
lower Couil in regard to the court-fee 
in the suit. AIR 1937 .Mad 325 (326). 

(See also i'37) 172 Ind Cas 212 (2l3f 
(PuH.I ‘ 

(3) ' Where the decision of the lower 

Court relates lo I he classification of Ihc 
suit l<M- purposes of courl-fce and not 
merely to the aelind assessment of the 
value of the suit lor purposes of eovirt- 
fees. the ilecision can be ciucslioiied bv 
the High C<»url when the suit goes before 
it in revision AIR 1941 Cal 518 (519. 

.VJO)’** AIR 1925 Mad 713 (714) *• AIR 
1924 Pat 673 (077) 3 Pal 930 (Dm *• 

(’tO) 5 Ind Cas 141 (142) (DH) (Cal). 

iSee AIR 1933 Mad 307 .3fi7).l V 

(4) Where the decision relates oiilv to 

4he assc-ssmeiit of Ihc vatin* oi the suit, 
it is not liable to be questioned in revi¬ 
sion be'^orc the High C<»uj 1. unles*: the 
deeision is delrinienlal to the puhlie 
revemic. AIK 1940 Mad 821 (821) •• 

AIR 19.39 Sind 279 (280) ILK (1939) 

Kar 469 (DB) •• AIR 1946 Nag lOO (16I» 

.MR 1024 Pat 673 (67.5) 3 Pal 930 

/DH) 


I 
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Scollon 12 — Note 12 (eOald.) 

I Bin ice AIK 1947 Bom 259 (260) 
irii) AIR 1949 Cai 659 (Pr 7) = ILR 
(1950/ 1 Cal 50G (DB). {In coqjing I® 
conclubuin on question of valuation for 
the purpose of determinini; Ihc amounl 
of court-fee payable, lower Court acting 
lllegallv or with material irregularity In 
the exercise of its lun'sdiction ) •• AIR 
1911 Cul (j 09 (511. 512) (DB). (Where 
the only question is one of valuation, an 
appeal being excluded under Section 12 
li), the remedy of revision is open, 
though llio rciisional power should be 
••xercised only in a proper case.) *• (’86) 
10 Bom 610 (616) (FB).l 

(5) An order as to court-fee which is 
unfavourable 4o (lie plajntifT is open to 
revision. AIR 1934 Oudh 212 (213) (DB) 
-• AIR 1944 Mad 315 (317) = ILR 

(19441 Mad 626 (FB). (AIR 1939 Mad 
380. Overruled.) •• AIR 1957 Pat 4.*)0 
(451) (DB) AIR 19,')3 Orissa 89 iPrs 4. 
‘li. (The order of the Court directing 
(lie pbainlifT lo pay deficit court-fee be- 
I'ure she can apply for a final decree docs 
not amount to a ‘decree’, but can at 
Ix'st be regarded only ns an interlocu¬ 
tory order atti^acting the rcvisional juris- 
diclion of the High Court: AIR 1924 Pal 
673, Rel. on.) •• (’55) Madh BU (1955) 
HCR 71 (73) •* AIR 1950 Nag 249 (Pr ID 
^ ILR (19.50} Nag 748 (DB) •• AIR 
1950 Pat 470 (Pr 4) (DB) •• AIR 1949 
Nng 211 (Pr 4) = ILR (1949) Nag 60 •• 
AIR 1949 Nag 97 (Pr 6) = ILR (1948) 
Nag U7 •• AIR 1949 East Punj 372 
(Pis 3, .5). (Suit for accounts — PlaintifT 
is entitled to put tentative value for pur- 
popeses of court-fec — Court ordering 
pbiinlitT lo oav court-fec- on certain 
amount — Court acts with material ir- 
regularilv.l *• AIR 1949 Nag 37 (37) 

ILR (1948) Nag 210 AIR 1949 Nag 4 
(.5) ^ ILR 11948) Nng 913 AIR 1946 
Bom 330 (337) = ILR (1945) Bom 729 
(DB) *• AIR 1942 Mad 585 (585) •• AIR 

1942 Pat GO (621 = 20 Pat 780 (DB) *■* 
AIR 1938 Nag 122 (126) = ILR (1938) 
Nag 106 (FB) •• AIR 1938 Pal 22 (25) 

18 Pal 766 (FB) •• AIR 1935 Cal 279 
(280) = 62 Cal 417 (DB) •• AIR 1933 
All 350 (351. 3521 = 55 All 274 (DB) •* 
AIK 1929 Mad 396 (3971 (DB) •• AIR 

1960 J and K 34 (34). (.\n order 
dirciling pavtucnl of additional court- 
fee — There is u question of iuris- 
dirliujj involved in the matter and the 
revision against sucli an order is main- 
iaiuable. .AIR 1951 Punj 205. Diss. from.) 

l-Sce 1957 .Ml I. Jour .53 (55) AIR 

1943 Nag 315 (317 1 = ILK (1943) Na« 
802.1 - 


iHiil sec .MR 1957 All 339 (340) *• 
MR 19.54 I'mii 205 (Pr 3) *• AIR 1947 
All 404 (40.5) = ILR (1947) All 640 (DB) 
-• AIR 1942 Pesh 23 (24). (Order 

requiring payment of more court-fee Is 
morclv an inlerlocutorv order and doe.s 
not amounl lo Ihc decision of a case.) 


*• ILR (1913) Lah 480 (432) «« AIB 1984 
All 620 (632) « 57 AH 17 (FB> •• 1913 
Pan LR No. 115, p. 416 (417) •• AIR 
1908 Lah 80 (81t == ILR (1938) Lah 377. 
(The i>laintifT having another remedy 
open to him that of appeal—^The remedy 
by wav of revision is not open to him.) 
•• AIR 1919' Cal 840 (841) (DB) •• 1912 
Pun LR No. 212, p. 675 (076) ■= 1912 

Pun Re N’o. 69 (DB) (’02) 5 Oudh Cas 
319 (320).] 

(6) Where an order directing paymenl 
of additional court-fee is not compit®d 
with and it is followed by un order 
rejecting the plaintilT it has been held bv 
a Full Bench of the Madras High CoufJ 
(hat a revision petition is not maintain* 
able against the latter. The proper 
remedy is only by -way of an appeal 
against the order rejeciing plaint. Fur¬ 
ther ip such a case a revision petition 
cannot also be filed against earlier 

order demanding additional court-fee. AIR 
1952 Mad 86 (Pr 2) = ILR (1952) Mad 
77 (FB) 1963 BLJR 123 AIR 1960 
All 372 (373). (AIR 1949 Mad 340. Dlss. 
from.) 


(7) (a). Where the order as lo court- 
fee ^ favourable to the plaintifT, 
it has been held that an applica- 
lion for revision will not lie. AIR 
1943 Nag 315 (317) = ILR (1943) 
Ndg 802 •• AIR 1938 Nag 122 (126) 
= ILR (1938) Nag 106 (FB) ** 
AIR 1938 Pat 22 (26) » 16 Put 
766 (FB) •• AIR 1957 Pal 450 
(451) (DB) •• AIR 1967 All 339 
i340). (Court-fee paid held to be 
sufTicient No case is decided — 
No revision lies.) AIR 1956 Sau 
93 (94) (DB) •• (’55) Madh BLJ 
1955 HCR 71 (73) *• AIR 1952 
Madh B 147 (Prs 5, 0). (The find- 
ing on the ([uestion docs not con¬ 
stitute a case decided within Sec¬ 
tion 115. Civil P. C., and further 
no question as lo exercise of juris¬ 
diction not ve.slcd in the Court 
arises.) •• AIR 1952 Pat 14! 
(PF 5) (DB) AIR 1951 Ajmer 
102 (Pr 2) •• AIR 1949 .^ssam 04 
(Pr 12) •• AIR 1948 Nag 219 (220) 

•• AIR 194J 
(520) (DB) AIR .1933 
Mud 500 (503) =* 56 Mad 744 (DB) 
AIR 1925 Cal 814 (8!G) (DB). 

Ibul see AIR. 1946 Nag I60'(l61). 
(Obsci-vations in AIR 1938 Nag 122 
- ILK (1938) Nog 106 (FjB), Held, 
obiter and not followed.)] 

(*^^ *n the undermentioned case, a 
hull Bench ol the Travancore and 
Cochin High Court has held that 
where a Court of unlimited juris- 
diclion, such as a District Court, 
after due consideration of the 
nature of the suit and. the provi- 
sions of the Court-fees Act gives a 
llnding ihat ihe fixed court-fee 
paid on the plaint is sufficient. 
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SeetloB 12 — Note 12 (cobM.) 

Iho order even 11 wrons is not 
subiect to interterence bv Ibo HiKb 
Court in revision. AIK 1961 Trav- 
Co 178 (Prs 23. 35) = ILF (1953) 
Trav-Co U70 (FB). (Per Subrn- 
mania Iyer and Sankaran JJ.: 
Govinda Piliai J.. DIaseDtIiiK.) 

(See AIR 1947 Ail 340 (341. 342) » 

ILR (1947) ,AU 433. (Revision 
asaiusl order as to court-fee — 
Order under Section 6-B (U. P) 
partly allowing revision U 
decided” and revisable.)] 

An order as to court-fee, lliouah 
favourable to the plaintifl', will be 
open to revision if the order in¬ 
volves a decision as to valuation 
for iurisdiclion also ana results in 
the case beinft held to be triable by 
:i Court which, if the decision had 
been othenvise, would not have 
lurisdiction to trv the suit- AIR 
1940 Mad 821 (822) •• AIR ^944 

Mad 316 (317) ^ ILR (1944) Mad 
020 (FB) ** 1963 BLJR 100 (102). 

(It is true that on question of 
court-fee it is not the practice of 
the. High Court to interfere wtth 
ti^e order of the, Court below at the 
inslan<'c of a defendant, but where 
the question of valuation involves 
the iurisdictlon of the trial Court, 
ihe Kish- Court can interfere.) *• 
AIR 1953 Madh B 40 (Pr 8) *• AIR 
1952 Pepsu , 158 (Pr 2) =* ILR 
(1952) Patiala 319 *« AIR 1949 
Mad 415 (Pr 3)- •• AIR 1948 
Naa 219 (220) *= ILR (1047) Nan 
902 *• AIR 1938 Cai 161 (161) •* 

AIR 1936 Mad 411 (411. 412). 

[See however AIR 1935 Pat 191 (192). 
(Erroneous decision as to valuation 
and incidentallv raisinq the que.s- 
tion of court-fee is not revlsable.)] 

(8) Appeal dismissed for failure to pay 
uddilionat court-fees called for — Revi¬ 
sion lies. AIR 1936 Pesh 140 (141) 

(9) Application to sue as pauper bciin; 
refused, dale was. fixed, b^orc which 
plaintiff was directed to pay court-fee — 
Court-fee nut paid but request to extend 
'.ime was made — Request not granted 
ind-plaint reieefed — Appeal from this 
order dismissed -iOn ground that appeal 
was from order refusing to extend time 
— ■ Held* the appeal was from order 
rejecUng plnint and the order dismissing 
appeal was revisablc. .AIR 1929 Lah 
126 (126>. 

. (10^ Suit being under-valued plainltf)' 
asked to amend valuattuu .and pay addi¬ 
tion! court-fees — Application by plain¬ 
tiff to sue in,forma pauperis disallowed 
and plaint rejected — Plaintiff filed reyi- 
jyon against order refusing to allow him 
to continue suit in forma pa.uperis — 
Held* the order disallowing the plaintiff’s 
iipplicdtiuii' to conlinuc suit in forma , 
pauperis had become merged in the order’ 


reiecting piumt and that 4no latter order 
was appralspble as a decree, and the appli¬ 
cation for revt.sion was not maintainanle. 
AIR 1925 Lah 191 <(192). 

(11) Two of three plaintiffs permitted 
lo sne in forma pauperis — Third plain- 
tiff allowed to pay court-fee on his one 
third share of p.*opertv in suit — Revi¬ 
sion against such order filed bv defen¬ 
dant — No revision again.st an order in 
which matter involved is pufelv of court- 
fee is maintainable — Rut civil revision 
at the instance of defendants against 
order permitting plaintiff to sue in 
forma pauperis cun be eiitcriained — The 
matter involved being not puielv of 
^jornt.-fec, but closclv connected wiii) pau¬ 
perism. Tiic peUtlon is maintuiuublc. 
AIR 1907 Pul 310 (3101. 

(12) Oravr of a Cotui refusing to 
adiourn a. case in order to enable u 
paiiv lo pav coortd'ee No revision lies 
against it. AIR 1023 All 118 (119) = 
45 All 218 (DB). 

(13) Where at iii»- stage of presemta- 
lion of the plaint an objc4tion as regards 
the court-fee is taken* by the Court suo 
inotu, the matter relates only to one 
which concerns the plaintiff and the 
Government, the defendbbts at that stage, 
cannot haN'C their say m fhe matter of 
court-fee and if a revision petitior is to 
be tiled against the order concerning the 
determination of the court-fee at such 
a stage, it is only the plainiiff that cun 
do so. The defendants ifot having been 
served with notice of the suit have xk 
right to prefer a revision nor could it 
he said that they Are necessary parties in 
the revision petition. AIR i9M .Andh 
Fra 339 (340). 

(14) Question of cou)'t-fee on plaint 
decided against defendant's contention — 
Defendant has no grievance and has no 
right of revision against die decision of 
the Court of first instance on a matter 
of court-fee payable in a plaint — Afadras 
Court-fees and Suits Valuation .Act (14 
of 1955), Section 12’(2). AIR 1961 SC 
1299 (1300) = (1061) 3 SCR 1015. 

[But see AIR 1961 Ker 146 (147) = 

19C0 Kor LT 1322. (Held, Impliedly o>'er- 
ruled bv AfH 1061 SC 1209 as intcrpreled 
in AIR.1962 Liw 84.)] 

M5) Erroncou.s decision on question of 
rourt-fee not affecting jurisdiction ol 
Court to try suit, does not affect the 
defendant and the distinction between 
an ciror regarding category and an error 
regarding valuation pure and simple is 
of , no relevance in a revision bv the 
defendant — No revision at instance of 
defendant. AIR 1962 Ker 84 (85) == 1961 
Ker LT -825. (AIR 1961 Ker 142. Ex¬ 
plained) 

[But see .Afit Ker 142 (144) *= 

1960 Ker LT 1297 (Explained in AIR 1962 
Ker 84, that the decision in 1961 Ker 
142 also involved the ((uestion of iuris- 
diction.)] 
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[The] Court-fees Act, 1S70 


Section 12 (cOntd.) 

13. Refcreoce lo Hlftii Courl. - 1 1 ) 

Court in which an appeal is filed cannot 
ri-ter the question as to the proper court- 
le'* payable on such appeal to the High 
Couri. Order 46. Buie 1 of the Civil 
Procedure Code dues not contemplate a 
reference on such a point. 1906 All \VN 
180 (180) (DB). 

(2) A Subordinate Judfie has no juri; 
diction lo refer a doubtful question o' 
court'fecs payable on a copy of a receipt, 
to the Ilish Court similar to the povyer 
under * Section 00 of the Indian Stamp 
Act. (’03) 27 Bom 150 (154) (SB). 

14. Defiefeaev of courl>fee In lower 

Conrl — Power of Court of appeal or 
revision. — (l) The appellate Court has 
a Rcneral power to call upon a party to 
make sood the deficient court-fee charfifc- 
able in the lower Court. AIR 1922 Pal 
284 (286) = 1 Pal 471 (DB) •• ('80) 2 

AM 682 (084) (FB), (Power of Hieh 
Court to require parlies to pay additional 
couit-fces in respect of documents pro- 
soiled to lower Courts is not limited 
to Scrlion 12 (il) fend the High Courl 
has full power of interference under Sec¬ 
tion 28 quite outside chapters II and III.) 

(Sec AIR 1929 PC 147 (148) = 10 Lah 
737 = 56 lad App 232.] 

(2) Section 12 (ii> applies to the dcfl- 
■ It »n the lower Courts payable not only 
by the appellant In the appellate Court 
but also by thp respondent in that Courl 
who was the plaintiff or the appellant 
Ug the lower Courl. AIR 1951 Orissa 8 
(Pr 4) = ILR (1950) Cut 368. 

(3) Whether the question involved is 
one ot valuation on which the lower 
t.ourl has pronounred a particular deci- 
Mon or o, the category of the suit for pur- 
poses ol court.fees, if the full court-fee 
has not been paid in the lower Court, 
he appellate Court has clear authorilv 
to interfere and require the deficit to 

11937) M.nd 275 (FB) •• MR iW r« 


t.ouil In Or Ih;,i proper rourt-fees are 
naul not onlv m regard to the proceed- 
ms. belorc itself but also with regard lo 

lower Courl. MR 

(DB) •• AIR 19^ 
(.al 686 (689, 600) « .'iS Cal Vl •* 

1918 Pat 623 (624) -= {j*l 'V” 

1967 All L.I 612 (FB) 


(5) Appeal by defendant -- Suffieipni 
•ourt-lee not paid op anneal 

should have asked the defendant VnTi*" 
hmis In p;,v ileflril rnn.i r ” «PpeI- 

-md ally, Mich, pavnu-p, 


ed plaintiff respondent to pay deficit 
Court-fee On plaint and only on plain¬ 
tiff’s failure to do so should have reject¬ 
ed the plaint — Hdd, further that order 
of the Court rejecting the plaint at the 
outset is revisable. AIR 1968 Manipur 
1 (3). 

(6) Unless the appeal has been admit- 
led or registered by the Court the case 
or matter cannot be said to be before 
the Court in such a shape as to give 
it jurisdiction lo pass any order under 
the section. AIR 1930 Cal 65 (68) = 67 
C.al 587 (DB) *• AIR 1927 Cal 775 (776) 
(DB) •• AIR 1921. Pat 88 (89) = 6 Pat 
L Jour 293 (FB) AIR 1920 Pat 827 
(828) *= 5 Pal L Jour 508 (DB) •• (’92) 
15 M.^d 181 (182) (DB) ** f’91) I M-d 
L Jour 528 (.529) (DB). 

(7) Sub section (ii) cannot be held to 
empower a Couri of appeal tc which an 
appeal has been wrongly presented to 
pass orders fo** Ihc payment of the nddi- 
tional fees therein alluded to. 1892 Pun 
Re No. 86 p. 299 (300) (DB). 

I 

(8) Appeal relating only to a part of 
the siibject-m.'ilter of fhc suit — HC|d, 
that the appellate Court has pow'cr to 
lew additional court-fee in respect of 
Ihc suit in the low'cr Court, (’36) 63 Cal 
720 (725) 

(But sec AIR 1938 Mad 278 (279) = 
ILR (1938) Mad 309 (DB). (.Appellate 
Court acting under Section 12 (il) can 
realise the deficit court-fee only In res¬ 
pect of that part which is under 
appeal.)] 

(9) Where a plaintiff files cross- 
obieetions but falls to pay the proper 
court-fees thereon and subsequently 
appeals to the High Courl from the 
decree allowing the defendant’s appeal 
but docs ot file anv appeal ag.ainst Ihc 

nn.il'*?'*' cross-objections. the 

High Courl held, has inherent prower to 
refuse to eiilerlain the second npjH-al 
till the proper court-fees on the cross- 

Pnr284’%86"ri '92? 

M:ul 18 !. Distinguished.) 

(10) OiKc J..I appeal Im.s been disnosed 
ol. the appellate Courl is functus offieio 
and cannot call for the payment of any 
dcliciencv in court-fees payable .in Tlu. 
Imwr Court. AIR 1939 Sind 270 "sov _ 

LR- (1939) Kar 469 (DB) •• un®" 

iio ™ V Sind M 

L;ih 208 (208) •• MR J 030 \ji*'of). 

i9'i9 p;.V" n6^ p'?,'’* 

'IK 1910 l.mv n„r jg (gp, 


ur 472 
58 (59) 


(11) Provi.sion.s ugardiii.^ the lew .if 


(ThcJ Cuui't'fecs Act. 1870 


Srclton 12 •>» Note u (cooid.) 

Mad 321 (321) *• AIR 1929 Oudh 483 
(4831= 5 Luck 229 (DB) •• AIR 1919 Cal 
194 (1941 = 4fi Cal 520 (DB) •• AIR 1919 
Bal 9 (10) = 4 Fat L Jour 472 (FB) •• 
il88:>l 7 AH 528 (532) (DB). 

(12) Suit for possession of property by 
platiililTs as .stridhan heirs — Validity 
oj' will IcavinR property to defendants 
chullcnscd — Court-fees paid op valua¬ 
tion of properly in accordance with S. 7 
(V) (C. P.l — Proper court-fees — Cour(- 
Icos rcciuircd to be paid in accordance 
with S. 7 (iv-.A) also — Question of in- 
sulTiclenrv rejected by trial Court — The 
property having been correctly valued 
and the ([ucstion raised docs not relate 
to vaUiidion at all — Sec. 12 does not 
apply. AIR 1992 All 268 (271) = 1961 
AM l.J 884. (Overruled on another point 
in AIR 1968 All 216.) 

(13) Suit colling upon defendant to 
admit cxeruliou. of sale deed and legis 
lir same belorc proper authority — SuH 
Iffiog (or specific performance, ad vnlo 
ion court Ice is payable on amount o( 

«onsidcration on plaint and nicmoranduin 
of jjppcal — Appellate Court not to a.sk 
payment of deficit court-fee on plaint un¬ 
til and unle.ss deficit court-fcc is paid on 
incinorandiim of appeal. AIR 1964 Pa( 
.VM (537) = 1964 BUR 893- 

(14) If at anv stage of (he appeal a 

di*mund is made upon Ihc appellant (<> 
pay the deficit amount of court-fee on 
luemorpinlom of appeal and If he does 
nut pnv i(. the appeal will be deemed to 
have been not registered or (be memo 
liindtiin of appeal will he rejected for 
non pavineni of ihc defirii court fee 

AIR 1901 F.il .'.31 (.',38) = 1964 CUR 

893. 

il.'H llir .ippi-llale (lourl cn 

sulcrs lliat plainlilV lias ntil paid proper 
Ice in (lie (rial (.mirl. the bearing of the 
appeal inu.sl he slaved and if' the deficit 

is not made up within the lime allowed, 

the appeal and .suit must both ^ dis¬ 
missed. AIR 1918 Pat 210 (211) = 3 Pat 
L.l 443 ** AIR 1950 Pal 358 (Pr 4) •» 
cm 20 All 362 (364) ('95) 18 Ma<l 

115 tll-Ti (DR). 

(See AIR 1937 All 280 (281. 282) --- 

11.It 11937) .\n 484. (The •'.appellale Court 
had no power lo roicct the. memorandum 
o( appeal . iM'operlv slainpcd under O. 7.' 
It. II (r) and Rule 12 on the. ffroun<l 
that the court (ec (inciiide<i in the costs) 

• Ml the plaint was not paid hv Ihc pau- 
per.)] 

(16) \Vhcic a plaint as well , as the 
nicinoraiidum of appeal ilied by a plain- 
HIT arc found iiisufTicientlv stamped, the 
pi«»per ronr.se to be followed I>v ihc op- 
mdlale <!<,iirl i> lo direct that thc'adpeal 
he regisicred on tin; appellant supplying 
the delliit coiirl-lees ■'.is regards his 

int‘iii«M'ancliini of :<|,|)cal. ;iiid j.fler the ap 
|,<;at lia> been icgi>lcrrd and before it 
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has b.’cn dealt with under Order 41. 
Rule 11, Civil F. C.. to place the case 
for orders under Sedion '12, suh-scctiou 
(ii) of Cotjrt-feos .\ct as ipg,'\rds Ihc d<di- 
cit conrt-fecs on (he pl,')inl in Ihc lower 
{'.ourt and h, dismiss (he appcjd it the 

ileflcit is not paid within Ihc time lixccl- 
MR 19.>0 Pal 2.39 (Fr 111= 29 Fat 14 
(DB) \\H 1967 Punj 188 (190) = 

ILR (1966) 1 Punj 002. (In such a ca.se 
it cannot lake anv furlher action such 
as dismissing the .suit,) 

.(17) W’hcre the dclaultinc plaintiff is 

the r«‘spoj,dent in the appeal the appel¬ 
late Cop.I can reliisc t(» hear his counsel 
till Ihc deficil is made up. AIK 1929 .All 

577 (577) = 51 All 886 (DB), 

(18) DifTcicnt views are held a.s to 
whether Ihe ai/pellate Court should dis¬ 
miss the suit of the plaintiff-respondent 
in Ihc lower Court on (he ground of his 
laihirc to make up Ihe deficit; 

(a) Where dctiril is not made up 
within time allowed, defaulting 
idiiinlifl'respondents’ suit in Ihc 

l“s\c)- mav he dismissed. ATR 

1940 .\[ad 674 (675) *• AIR 1920 

Pal 056 (6.591 =-- 4 Pat L.I 703 

.l.)l5i ♦* -MR 1920 Oudh 167 (169' 

■ 22 Oudh (.as .388 i’13) 191.3 

Pur, I.H No. 2.35 p. 781 (788) 

iDH . 

[Hut see (’92) 15 Mad 288 (2H9) (DB). 
('I'lic «»r«l<-r of the appellate Coin 1 
^li.^l■ni^.'ing j>lainlilTs sinl while the* 
dcfemlapl'.s appeal was pendin.g 
was irregular.) 1 

()■' If, pay the proper court let* 

in Ihe lower Court is only an ir- 
icgularity not alfeclin.c Ihe merits 
o| the case <»r tlie iurrsdiction f)f 
Die Court and r .innnt he m?rdc a 
grf,itit(I t*>r re\'cr.srng Ihe decn.-c 
passed 1 m' the lower' Court in 
la^ouI' of lh(;' del anl!4-i-- .AIR 1925 


ICmg 

I',5 (671 

-- 2 Rang 

462 


('931 

6 Uuflh 

Cas 135 

(1.39) 

t* 

i'02l 

29 r:.il 65! (654) 

(DB) 

«* 

;’80! 

2 All 889 

(890. 891) 

(DBi. 



(c I Tht i>roVi.srons ffi' .Scciion 10 (ii) 
arc iii'-apahle of .a|,plication. 'I'lre 

proper pio<filnre in such ch.se.s is 
not to dismiss Ihc respondent’s 
suit' or- apfjcal itt the lf>wcV Court 
hut to stav the i.ssiring of the de¬ 
cree of Ihc appellate Cf,uit. if anv, 
in the ijlaintiff-respondenls’ favour. 
Coo ;»8 \\] 270 (272) (FBT. (1905 
All \VN 277 Overruled.! ** AIR 
1918 Pal 210 (211) ^ .3 Pat L.I 

113. 

(Rut s.c .MR 1912 Rom 151 (15:‘) 

rDRt. hSuh section (Ii) is n<,l con¬ 
fined to appcal.s hv the plaintiffs 
hid applies e’en »f the defendant 
Is Ihe apfadlant.)] 

(191 W’here the failure to make g'",d 
the deficit is not wilful. Ih** Omit may 
.n-cept the dcfii'R court.fee even after tlio 
t-\),hv of the liiiie civ«-n. /’76| IH76 Pun 
Ku N‘,. 84, p 169 (170) (UR; 


I 
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[The] Court-lees Act, 1870 


SvrOon 12 — .’Sote 14 icoa(<2.} 

l20i In view ol Ihe provisions oi Sec- 
lion 12 (2: (Ori.'sn Amendmenl) 

llu; Miii ciinnot oe {lisuiissed lor non-pay- 

nicjil ol lh(' excess court-fee but the same 

IS rt coverabie as an arrcar ol land reve- 
mi<-, AIK l'Jo8 Orissa bl (S3) = iLh 

(I'JoS) Cut ol (DB). 

(21) The appcilalo Court cannot order 
Ihc Jitliiclnnent of property for lecoyery 

of (Iclicil court-fee. Alii 1932 All 319 


rJ2) Joint Hindu iainiiv — Partition 
suit hv member A a^'aiiisl oilier members 
with whom A was iu loint possession — 
A IranslerriUK h:s interest lo B — Jc*in- 
iii^ ol K as additional piaixitilT does not 
entail •mlditionai court-fee — Subsequent 
liansposition of A as defendant renders 
suit as one hv alien^ie B for partition — 
H must pay ad valorem court-fee on 
share claimed iiniiiedialclv on transposi- 
tiup c*f A — Wrons procedure bv trial 
t.oui'l held could- be corrected ir. appeal 
imici Section 12 (ii). AIR 1947 Mad 285 
(2»l>i = ILR (1947) Mad 7G3 (DB). 


i’23» Th<- power of interference unde 
sub-sec. lii) in cases of insufficiency o 
court-lee is conferred up a Court of revi 
Mon. .MR 1915 "Cal 622 (623) (OB». 

(2-1 i Wh'-re Die order of ifie lowc 
t.ourt ueiiiaudine- dclicit court-tec is se 
a.sidc iu revision Ihe Mij^h Court ought *> 
neiessilv us a con.soqucntc. to set asid 
the order of the lower Court rcjectin 
plain! )(ir nou-pavmeni of dehcil court 
lee. .MK 1950 Pal 470 (Pr 7) (DB). 

15. Order as. lo emirt-fees — Aitcratioi 
by same (!c .ri. — (i) Where a Cour 
lias pas.sed a iiulicial order fixing ih 
valiialioti of a .suit or appeal for pur 
poses of courl-lees, it is not open lo Ih 
'>:uue Court to vary or re-open it after 
waixls. AIR 194K Mad G20 (627. 628) • 
9.'.8-2 Mad IJ 647 (617. G48) AH 

1\q\. on.) 

<21 Where Die suit was liU d about 1 
'eurs back and the plaintilT had' ampl 
"t>|)orlumly to make up the deneieiicy ii 
J e cours.-lce hut di,l not do ..o and 

l-li.T V"-*; «-c|e.-li.ui of Ih 

|*hunl. a stand is taken that il'wu.s' no 

mteiuled In nmke up the deluiencv, it i 

''Ol .1 fit c.nse in which further indulgene 

mr' m ^ T'’" P*='inti(r in the mat 

n • up «be dcnciencv 196 

Ha, L\\ 357 = ILR (1962) l5 Raj- 766 

(3i An Older under sub-scclion (») cai 

-'Pplication lor review 

fPrs y, n. 15) = H 1 \] 

18.-. (DB; .. AIR lOHA I>al 47 (47 48) 
M-V- ** ^9--* Put 67 

ID A lindiiig as t„ the value o| ii, 
>»«beitv m suit for ourposes o| V^ur 

"'•■I 'I lu.s nn ,uris,li,(i„n l„ i,,- ihe 


un tijc grudou that on a proper v^ua- 
lion of the property- the suit would go 
beyond its pecuniary iurisdiction. AIR 
1942 Mad 502 (503). 

(5) Where without deciding any issue 
.as to tire .sufficiency or otherwise of the 
cuuri-fees paid, or any issue as to the 
proper valuation of the suit for purposes 
o( jurisaiction. the Court called upon the 
plaintilT to pav (he amount stated by the 
court-fee examiner to be due on the de- 
claratorv relief, the decision Goes not 
c-.7ine within the purxdew of the expres¬ 
sion '‘judgment". Therefore lire successor 
of Ihe Judge would not be barred by the 
Older from considering the question of 
valuation in order to decide the issue 
whether the suit was beyond the pecu¬ 
niary iurisdiction of the Court. AIH 1958 
Pal 549 (Pr 3). 


16. FlnalHy of Order under sub-secliop 
Oi). — (1) An order passed under sub¬ 
section (ii) can be reconsidi^red by the 
Court of appeal, reference or revision bv 
which it was passed. .AIR 1941 Mad 626 
(627). 

[See aUo AIR 1951 Pal 183 (Pr 8) = 
.30 Pat 859. (Decision of District Judge 
regarding court-iee is not binding for 
purposes of valuing appeal in iiigh Cobrl 
and Taxing Officer is empowered to 
a'iscss the value)] 


17. UbJet'Uon as to court-fee 
be taken. — (i) An obiection 
suffieieiicv of court-lee paid or 
or memorandum of appeal can 


wu^n lo 

as to in- 
the plaint 
be raised 


case 

.AIR 


is finally dis- 
1933 Pat '231 


to under-valuation 
under sub-s. (ii) 


at any time before the 
posed of by the Court 
(235) = 12 Pat 694. 

(2) An objection as 
w-ill not be precluded 
Ironi being raised before the appellate 

Court. AIR 1933 Pal 234 (235) = 12 Pal 
t>94. 

[See also AIR 1926 Bom 343 (344) 

i Ud I. j 

(3) Where Ihc question requires fur* 
her mquirv lor its decision it wMll not 
be allowed to be raised for the first time 
m appeal or second appeal. AIR 1925 
L;ih 41 (241) (DB). (Second appeal.) 

[See also (91) 13 All 580 (580) (DB).l 

(4) Ihough in practice a parly is ner- 

milied to raise an objection that proper 
■ ourl-lee has not been paid by his op¬ 
ponent, he h.as no legal right to raise 
such his function being merely lo 

assist the C.ourt in coming to a proper 

mr-"'?!' - 927 {9-28) \m 


1965 Orissa 108 (UO. Ill) 
61. 

[See also AIR 1947 Nag 
H-R (1946) Nag 991.] 


= 51 Cut LT 
188 (191) = 


(o) Where the question of deflciencv 

111 the hud Court but Dip 
<- ourl hoKks that the <o«rt-fer paid is 

Miffumn, and the Chiel ntp/t^r of 

ckH-. nic a ^e^ isinn agains 
tlic decision uiuler .Seclion C-B (U I 
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SccIlOQ 12 — Note 17 (eoatd.) 

AmendinciUI he would be debarred from 
i.’Hisins the question asain in the Court 
of appeal, reference or revision. But if 
that Court suo motu or otherwise, finds 
that question of court-fee has been 
wionclv decided to the detriment of re¬ 
venue it cun consider the question afresh. 
AIR 1949 All 324 (Pr SI *= ILR (1949) 
All 710 (DB). 

IG) Where un Hpoeul is against a de¬ 
cree which does not contain direction 
ordering plafnlifT to make good deficiency 
in court-fee. omission to include in 
memorandum of appeal grouiyl expressly 
chulicnging fiading on question of court- 
lee is immaterial. AIR 1930 All 443 
(444) » 52 AR 66. 

(7) Suit for possession — Through his 
mistaKe in calculation 'plaiiitiff paying 
less court-fee but making good defi¬ 
ciency as socn as mistake was discover¬ 
ed, though after limitation— Suit decreed 

— In appeal defendant conlendintt that 
.suit was barred by limitation as deficit 
court-fee was paid after limitation — 
H^ld, pica should have been raised in 
the Court of first instance and Court 
must be deemed to have decided ques¬ 
tion adversely to defendant. ('97) 19 All 
105 (168) (DR). 

(8) PlaintifT decree-holder (a deity) al¬ 
lowed to sue as pauper — Maintainability 
of execution questioned on ground of 
ndn-paynicnt of Court-fee — Question of 
payment of Court-fee is primarily be¬ 
tween Government and person concerned 

— Such a question is not open to judg- 
mcnl-<J<'btor. 1968 All hJ 17 (DB). 

(9) Suit treated as for iniunction — 

Question of court-fee decided on its 
basis — No objection taken in lower 
Court — Objection cannot be taken in 

revision. .\5R 1959 Mvs 167 (167) = 30 

Mvs L.I 422. 

18. Estoppel on qu^sUoo of court-fees. 

— (1) A party who acquiesces in an 
> erroneous decision of the Court on the 

quc.slion of court-fees is not. precluded by 
hi.s conduct from contestii^ that d^ision 
subse(tueiitly if, on reflection, he ' flnds 
that lie has acted in intudicious mannei- 
ill acquiescing in that erronedus decision- 
AIR 1924 Nag 105 (107). (Suit for parti¬ 
tion brought on a stamp of Rs. 10 — 

.Veting on allegations in defence Court 
holding it to be a suit for eiectment and 
calling upon plaintiff to pay ad valorem 
court-fee — Plaintiff thereupon applying 
for permis.sion to sue in forma pauperis 
— Permission refused — In appeal by 
plaintiff appellate Court holding that suit 
was for partition and court-fee of Rs. 10 
was sufficient.) •* (’ll) 38 Cal G8l (086) 
(DB). 

(2) The mere fact that defendant does 
not raise objection in the trial Court 
does not create anv' estoppel again.st him 
and preclude him from ronlending tn 
appeal that the court-fee paid by the 


plaintiff wu.s uiinecessarilv high. .Allt 1927 
All 308 Cioai 49 ASi im. 

(3) Wheie the court Ice <»r. ilio plaiui 
i.s rs>i.sed on the conlention of the Uoleii- 
dant himself in the trial ('.oiirt, llie de- 
Icndaiit In appeal hv him cannot be al¬ 
lowed t«> reduce the courl-fee on the 
n)enruran<iiiiii of appeai because it suits 
his own purpo.st to do s<i, AIR 1933 Nag 
362 (364). 


(4) WJkmc on the thjjcclion ol ibe 

defenilant a.s to insiiiricicncv of cinu'i-(c(’- 
on the plaint an issue i.s fram'd iry tire 
trial Court and is decided in plain 
favour and llio defendant, aceeptlng the 
deci.sioii of the. trial Courl, pays the 

.same court-fee c»n his rncmoraridnin of 
appeal in tlic i<<\vci' jq^pfilate Court wtih- 
out impeaching tlie rorrcctnos of the 
finding of the tii.il Court, ho cannot raise 
the objection again in the .second .•'[»pe;d 
bv the plainitfl’, .UR 1917 I.ah 386 :,387) 
(OB). 


(f)) Where oMcvdion ,is to insutficiencN^ 
oJ 'ourt-fet' on niaini 's raided b-V lh'' 
defendant in bis wriUen stulcmciit. bn) 
no issue i.s dire< led to liie que.stion aiid 
the defendant in his appeal pays the 
same court-fee on the r-.einoraTidom ol 
appeal without rai.'ing anv obiection i'l 
the appeal, he cannot rai-ic ihe CMe.sli''n 
again iu the lower C'nirt after liie appd 
late Court remands Ihe ca.se lur i-t trial 
(’07) 6 Cal LJ 651 (658) !DB), 

(0) Wlieic objectiou w-iis raised for Uie 
fir.st time in second .'ppcal. that in sui' 
for cjeclnient of tenant stamped undei 
Seelion 7 t.\il (i:e), plaimiff should n-.d 
Irave been granie<l a decree on biisis oi 
tMU* it was held liiat in the circuni- 
stonce.s of the case the qur.vlion ronid 
not be reopened. .\1H 1927 Nag 321 
(322). 


19. .Admlsskm regarding oourt-fecs. — 

(1) An .ndmission bv a pariv on a ques¬ 
tion of romputation of cuiirt-feo is lu)) 
conclusive against him .MR 1928 Cai .5.') 
156) (DB). 

(2) An erroneous admi.ssion bv tlio 
counsel of an appellant that the appeal 
was imdei'.stan)p^ docs not hind )nm. 
AIR 1929 Lab 879 (880) (DB). 


29. Compromise on questloo of court- 
fee. — (i) There cannot be any question 
of comDromi.se between the parties and 
the Court on the subject of court-fee. 
AIR 1933 Lab 905 ( 908) 14 Lah 658 

(DB). (Obiter.) 

21. Govqraiiient’s right to be beard as 
regards court-fees payable. — (1) The 

<iue$tion of court-fee is important from 
the point of view of Government as it 
concerns the revenue, AIR 1931 AM 659 
(659) (PB). 

(2) Government iia.s no right to be 
heard before an order is made as regards 
the proper court-fee payable. AIR 1935 
Mild 927 (928) AIR 1956 San 9.3 (94) 

(DBi. 
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13. Refund of fee paid on memorandum of appeal.—If an appeal or plaint, 
Aliicli has been rejected by the lower Court on any of the grounds mentioned in 
the *Code of Civil Procedure, is ordered to be received, or if a suit is remand¬ 
ed in appeal, on any of the grounds mentioned in fSection 351 of the same 
(yode, for a second decision by the lower Court, the Appellate Court shall grant 
to the appellant a certificate, authorizing him to receive back from the Collector 
th** full amount of fee paid on (he memorandum of appeal . 

Provided lliat if, in the case of a remand in appeal, the order of remand 
shall not cover the whole of the subject-matter of the suit, the certificate so grant¬ 
ed shall not authorize the appellant to receive back more than so much fee as 


Seelion 12 — Noir 21 (coetd.) 

(3> (^ourl. if it thipks proper, mav give 
the Government pleader an opporlunitv 
to bo heard in a particular case. Sec 
('10» lU Cal IJ 211 (213) fDRi. 

(.Sec also .AIR 1950 Sau 9.3 194) IDB). 
nCrhc fact that the trial Court hnil issued 
a nolire to the Government pleader an<I 
heard Ijini before making the order docs 
not .liter the position )1 

SFCTIOX 1.3 — SYNOPSIS 

1. .S<M)pe. 

2. Inherent poner lu refund rourl-fres. 

3. Remand under Inherent . power — 

Refund of eourl-fees. 

4. Remand under O. 41. R. 23. Civil 

Procedure Code — Refund nf 

eourt-feeji. 

5. PurlUil remand — Proportionate re¬ 

fund of court-fee. 

fi. Return of plaint for presentation lo 
proper Court. 

7. Kelecllon of plaint or appeal for 

dcflcleney of court-fec — Power to 
refund eourl-!ee already paid. 

8. Withdrawal of suit or appeal. 

9. Refund of eourl-fecs in High Court- 
IH. PxevsH court.fees paid In lower 

('oiirl — Credit In appellate Court 
II I . P. Amendment. 

12. Selling a.side of eaecuUon sale — 

Refund of |)uuudage-fce. 

13. Court-fee on npplteuMon for refund- 

14. Loss of certlHcale under section, 

lo. I sc of wrong stamps. 


I. Scope. — ( 1 ) .ippcllale CmuiI undci 
tins -section is required lo issue tertilkali 
aulhorismg appellant to rcrcivc bad 
from revenue authorities court-foe nan 
on iuemorandmn of anneat air to-i: 
Rom G<) (70) fDB) •• \Tr 1934 Lah ?4l 
‘M2> Vin 1929 Lai. 145 040. .• .'n 

21 IncI Cas HOr, |X(i7) (DR) (Cal) 


121 High (nurl rann-d order lelumrot 

'vTr !9-« Xl'" Con.!, 

AIR 19.J8 .Mad 4,9 (482) (DR.. (Remand 

n Let CIS 1 .dent Appeal — No certi 


oi cro.ss-opiccnons- i uoi loua uom r-i 
72 iDB). 

(4) .An appellant does not become en¬ 
titled to refund of c.xccss couil-fcc 
amoiint pairl hv Irim increlv because tin* 
High (!ourl out of indulgence allows him 
lo convert the second appeal into revi 
simi application in a case where th«* 
secojnl appeal diil not lie. When aHcr an 
objection as to the Anaintain.'ibiiilv of the 
second appeal is allowed lo be raised 
ami to be argued and it is finaily held 
th.it it did not lie, the court-fee paid on 
it serves its piirpp.«ie anti cannot be rc- 
hmded AIK 1957 All 7.34 (737). 

(5) In excculion, decree-holder praying 
for attachment of movables and paying 
custody fees — Decree-holder not pro- 
• cctling with execution case and praying 
lor refund of amount — Fee could be 
refunded. AIR 1937 Col 86 (88) « ILR 
■ 19371 1 Cal 624 (DB). 

(0) Older for adding courl-fecs on ap- 
P«;'t to costs payable bv respondent is 
not contemplated bv this section (’12) 
15 Cal LJ 6.58 (660) (DB). 

2. Inherent power to refund court-fees. 

(I» Excess court fee paid bv mistake 
'T ulhcrwise — Courl.s have inherent 
power, ex dcbilti iuslitiae. to order rc- 
Jniul ot such court-fecs AIR 1943 Bom 
.»U (.')2i - ILR (1013) Bom 2.5 (DB) 

A (42)= ILR (1958) Puni 

191 (FB). (Power docs not extend lo 
tees which have been paid or collected 
III arjordance with Court-fees Act.) *• 
MR 19.57 Madh B 160 (160, 161) ** AIR 
I9.i7 .Madh B 1.36 (137) *• 1957-1 Andh 
\A R 107 (1081. (Where a writ petition is 
(lied on insniricirn't courl-fec. the courl- 
tec cannot be refunded under the in- 
hc r.-nl powers when it Is not a case of 
pavmrnl of court-fee under mistake or 
bv a wrong order of the Court. But a 
. cildn a can be granted to the pcli- 
uMiir Iba the petition was not pum- 

halT^',;;' 'T V** courl-fec slumps 

h.Hl br«n dehued bv the office in the 

UMial routme so that the petitioner mav 

-•PPh to Cnlk, lor for refund of the 

"anje.) AIR 19.56 Nag 281 ('*85)— 11 R 

.1 11 /-I. (Win If* Ua order has not been 
mjugned nor had it been set aside bv 

luhM .niihonlies. || „nf f.pen In con- 

'-.'i III.- iMimTiiH-sv ,,ihei-wise of that 

• AIR 195! ( al 2.56 (Pr 4) ~ 
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would have been originally i^ayable on tiie part or p.iiis ot such sul)ject-iniilfcr 
in respect whereof the suit has been remanded. 

fCf. Bom. Act 36 of 1959, Section 15; Jammu and Kadiniir Act 7 nf 1977. S 
Andh. Pra. Act 7 of 1956, Ss. 63, 64; Hima. Pra. Act 8 of 1968, Section 13; Kci. Act 
10 of 1967, Section 66; Mad. Act 14 of 1955, Section 07; Mvs. Act 16 of 1958, Sections 
63, 64; Raia-sthan Act 23 of 1961, Ss. 63, 64.] 

• Sec now the Code of Civil Procedure, 1908 (Act 5 of 19081. 

t] This reference should now be read as applying to the correspoiuling provision of 
Act 5 of 1908, i.e. Order 41, Rtilf* 23 of the I*’irst Schedule—See Section S of 
tlie General Clauses Act, 1897 

STATE AMENDMENTS 

Coa, Daman and Diu: 

For Section 13, substitute the following,,namely:—■ 

“13. Refund in 'cases of remand.—(1) Where a plaint or memorandum f)f 
appeal which has been rejected by the lower Court is ordered to be received, or 
where a suit is remanded in appeal for a fresh decision by the loxrcj Cotut, tiic 
Court making the order or remanding the appeal >hall, where the whole decree is 
reversed and the suit, is remanded, and may in other cases direct the refund to the 
appellant of the full amount of fee paid on the memorandum of appeal, and, if on 
second appeal the case is remanded to the trial Court, also on tlic memorandum of 
appeal in the first appellate Court. 

Section 13 — Note 2 (conid.) Note they were directed to bear their 

ILR (1955) 2 Cal 158 (DB) •• AIR 1954 own costs and further* the court-foe paid 

Pep.su 49 (Pr 6 ) = ILR (1953) Patiala hy iho (Icrendant-appcllanl on his memo- 

343 (DB). (Section 151 of llie Code of r.mduni of appeal was directed to bo re- 

(iivtl Prdeedure enables a High Court to funded to him.)] 

(Mdcr refund of the court-fees paid in [pj,, \ir 1920 All 54 (.55) (DB).] 
excels erroneously under its own order 

or under the orders of Courts suLordi- {2k No question (d excess court-fee 

nale to it.) •• AIR 1953 Bom 436 (Pr 4) h.iving been paid — Court has inherent 

== ILR (1954) Bom 165 (DB) •• AIR power to order rilund if neces.sarv for 

1951 All 205 (Pr 33) = ILR (1952) 2 ends of justice. AIK 1936 Lah 301 (304) 

All 467 (DB). (No refund if payment is •• .AIR 1954 Cal 256 (Pr 8} = ILR 

made voluntarily unde^ no mistake or (1955) 2 Cal 156 (DB). (Refund of court- 

ronipulsion.) *• AiR 1950 Bom 4 (Pr 5) fees mav in a proper ease be ordered 

(DB). (Exces.s court-fee paid by appet- under Section 151 of the Code of Civil 

laiil due to wrong and mistaken view Procedure also in utlier cases, for ins- 

prcvalcnl in Court.) AIR 1942 Cal 639 lance, >vhcrc the partv failed for some 

(542) »= ILR (1942) 2 Cal 253 •• AIR iustifiable cause to pay deficit' court-fees 

1940 Mad 208 (209) •• AIR 1930 Cal 347 llut where there is no such justifiable 

(348) (DB) *• AIR 1936 Rang 208 (2101 rau.se and the C(*urt is not satisfied that 

= 14 Rang 173 (FB) •• AIR 1935 All the circumstances justly call for the 

455 (456) •• AIR 1933 Lah 351 (351) cxerci.se of (lie inherent powers in the 

(DB) *• AiR 1932 Mad 438 (439) petilioners' lavour, the Court may refuse 

— 55 Mad 641 (DB) *• AIR 1930 .All 471 the praMT <dr relund of court-fees on a 

(471) — 52 .\il 646 (DH) ** AIR 1928 memorandum of appeal on the ground 

Pat 35 (36)*“® 6 Pat 599 (DB) •• (1928) that tlie appellants could not secure 

107 Incl Cas 825 .(825) (DB) (Pat)- •• AIR adequate fund.s to pav the deficit court- 

1927 Sind 192 (192) •• AIR 1925 Oudh fee.) AIR 1951 Bom 130 (Pr 5) = 

39 (42) (DB) ** AIR 1969 Delhi 249 ILR (1951) Bom 648. (Return of plaint 

(251) (DB). (Where a counse erroneous- under Order 7, Rule 10 — Court has 

ly thought that a ' remand oxder was inherent powei to order refund.) •• AIR 

equivalent to n decree, and on this Im- 1949 Mad 895 (Pr 2). (Court can order 

pressidn paid Court-fee mu6h in refund of court-fee only (1) where the 

ckecss of the amount prescribed treating Court-fees Act applies; (2) where there 

the appeal to be from a decree, the im- is .an excess payment bv mistake or (3i 

|)rcs.sion was due to a bona fide mistake, where on account of the mistake of a 

and refund of the excess of Court-fee Court a parly has been compelled to pay 

paid was ordered.) •• 1959 Raj LW 217. eourl-fces either wholly or in part ) •• 

rScf AIR 1937 Cal 86 (38) = ILR -AIR 1934 Cal 01.5 (616) (DB) •• AIR 

(1937) I Cal 024 (DB) 1 1933 Oudh 170 (170) = 7 Luck 588 

(DB) •• AIR 1940 Oudh -9 (10) (DB) *• 
[Sec aIJMi ILR (1954) Cut 450 (459). AIR 1901 rmi 31 (32^ = (1960) I 

that a.s both the parties were Cui LR 19,3. (Appeal numbered 

niUteil^bv the language of certain Press iuid r<‘gislciTd but ul<ini.nlel> turned la 


30 (S 151 N 2) 


(The] Coitrt-fises Act, 1870 


(2) Where yn appeal is remanded in second appeal for a fresh decision by the 
lower apoellate Court, the Judicial Commissioner ; Court constituted under the Goa, 
Daman arKi Diu (Judicial Commissioner's Court) Regulation, 1963, when remand¬ 
ing the appeal may direct the refund to the appellant of the full amount of fee 
paid on the memorandum of second appeal. 

(3) Notwithstanding anything contained in .sub-sections (1) and (2), if the. 
ffider of remand does not cove* the xs’hole of the .subject-matter of the suit, the 
refund shall not extend to more than so much of the fee as would have been origi¬ 
nally pavahlc on that parr of tl^e subject-matter in respect of which the suit has 
hoop remanded: 

I'lovidcd that no refund shall be ordered if the remand wa.s occasioned by the 
l.uiU of the person who would otherwise be entitled to a refund.”—Goa Act 5 of 
HXifi. Section 2 (15-0-19(56). 


Nfanipur and Tripiua: 

In application to the Union Territories of Manipur and Tripura, in Sec. 13, for the 
voids and fi^ires ‘‘on any of the grounds mentioned in the Code of Civil Procedure, is 
ordered to be received, or -if a suit is remanded in appeal on any of the grounds men¬ 
tioned in Section 3-51 of the same Code , substitute the words “on any of the grounds 
mentioned in the Code of Civil Procedure, 1908, is ordered to be received, or if a suit 
is remanded in appeal underprder 41. Rule 23 of the First Schedule to that Code.''—See 
CS^Rs. 1119, 1120. Gaz of Ind.. 1-7-1963. Pt. n, Sec. 3(i). pp. 501 and 53J (w.e.f. 
J 5* / -1963). 


Section 13 — Note '2 (conld.) 
he uimecessarv — Appeal withdrawn be- 
r«»re .-idmission — Refund of Court-fee 
• aniiol be ordered under Section 151. 
f'. P- C. as the Court has no powei 
under S. 151 C P. C- lo circumvent flic 
provisions of the Court-fees Act.) 

ISee also Note 3.1 


(But sec AIR 1058 Pun} 38 (42) - 

ILR (1958) Punj 104 (FB) •• AIR 1951 

2 All 46i 

IDB). (Where the court-fee is paid 

* ft ^ anv compulsion anc 

there is no mistake in computalion oi 
any overpayment, the party who hat 

asked lor a relief which he was nol 
hound under the law to a.sk and ha* 

paid court-fee Ihereon, cannot invoke the 
ihhercnt power of the Court to refund 
he ;‘«\»-J-fee when he later on gets that 

(421) (DB). (The real test is whethei 
payment of court fees was necessary foi 
tlie initiation of the proceedings irres 
pcctive of the fact whether the said pro. 

— Application 
under Section 5, Limitation Act, dis 

missed — Court-fee paid on memo 

be refunded.) •• AIF 
1940 Mad 451 452) (DB) •• AIR 193 : 

“X'’ (210) = 14 Rang 173 (FB) Ain 
1935 Cal 707 (709) (DB) *• AIR 193'' 

® *• 1934 Mad 5W 

Pal Vrilfil "'”6 10« (DB) .. AIR 192f 

tat . 1 ., (^36) - e pjjj , 

7 Low Bur Rul 90 (92) (DB).] ^ 


9 (10) (DB) •• ('51) 55 Cal WN 417 
(421) (DB). 

(4) Where the application for refund 
is made bevond the time fixed by stands 
ing orders, refund of court-fees will not 
be ordered under inherent powers. AIR 
1949 Mad 896 (Pr 3). 


pvwcrs caiinui oe in¬ 
voked to circumvent the law. If \he 
Legislature has cast a particular obliga¬ 
tion upon a parW, the Court cannot 
e^nerate him under its inherent powers. 
Thus, it is a legal obligation upon a 
party to pay court-fees upon the memo¬ 
randum of appeal. The fact that the ap- 

subsequently compromised out¬ 
side Court and was withdrawn before it 
was heard by the Court, cannot excuse 
the appellant from paying the court-fee. 
Court c<WDot in such a case order refund 

inherent powers. 
-AIR 1953 Bom 73 (Pr 2) = ILR f 1 Q 53 ) 

(DB). (In order to encouyage 
|he litigants to reduce litigation by not 

‘elwn 'litigation, dcsir- 

abilit> of amending the law by making 

provision for the return of the court-fees 

as an inducement for withdrawing cases 

and compromising them outside C?urt 

=‘>Fr£K™^ 

9. R«. 1210, (AIR ,917 All 3,4 Folliwed J 

inrncd f„r p„vmen, n( detlci, "u7l-”e 
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Sc l toa 18 — Note 9 (eontd.) 
but tl)e Appellant did uol ri^-pres^nl it 
as he found no necessity for it and the 
appeal was not re^iistered or taken on 
f\le it was held that refund could not be 
ordered but certillcate michl be aranted 
that the appeal was not numbered or 
heard and that the memorandum of ap¬ 
peal which was directed to be returned 
to the party was slamolcd with court- 
fee, leaving it to the appellant to apply 
to the revenue authorities for nn ex 
gratifi refund as in Iho ease of spoilt 

stamp papers- 1958 I Mad L,J 183 1183. 

184). 

(7) Wiiere a litigant has paid the 

court-fees for wh'ch. in law. he was 
liable, but because of certain circum¬ 
stances feels that equitable considerations 
require that he should not be asked to 
pay the court-fees, be cannot be granted 
refund. Thus, v/he^o the appeal is regis¬ 
tered and is admitted for hearing of par¬ 
ties and after hearing the parties appeal 
is dismissed on the question of limita¬ 

tion. the application for refund of court- 
fees paid on the memorandum of appeal 
is not tenable- AIR 1953 Nag 330 (Pr$ 

B) = ILR (1953) Nag 859. 

(8\ The Court-fee paid on the counter¬ 
claim can l>e said to have been used up 
and exhausted only if there has been 

an adiiidicalion as to the truth or main¬ 
tainability of the counter-claim. 

T^ere all that the .Court held in its 
judgment while disfhi-ssing the suit; was 
that the counter-claim could not be 
agitated m the suit but that it must be 
done bv a separate suit/ there is no dis¬ 
posal of the counhin-claim* on the merits. 
The Court-fee paid on the counter-cltrtm 
has not been exhausted and can be 
validly used in the second- suit institiitea 
on the counter-claim in the proper 
Court. AIR IMl Tripura 22 (22. 23). 

(9) In the undermentioned case when 
a pre-emption appeal was filed it was 
compclent. Biit when the a^ea) was 
taken ud for hearing on 10tt( October 
1952 the U. P. Zamindari Abolition and 
I:nnd Reforms Act came into force and 
by virtue of Section 336 (2) of the Act 
the appeal stood dismissed. It was held 
thiit thfe consequence which flowed from 
(he dismissal of the appeal was not the 
result of any act of the Court or the 
appellants. Hence the.rprayer of the ap¬ 
pellants. for the refund or the courl-fees 
could not be granted 'under any of the 
provision.^ of the, Cburt-fees Act. iior 
could it be granted ex debilo iustiUae. 
AIR 1953 All 184 (Prs IS, 14) (DB). 

(lu) The plaintifl asked for a declara¬ 
tion that the order of dismissal from 
.service was. wrongful., illegal, void and 
. Inoperative wd that he sfiU continued to 
lie a member of the ■ Civil Service entitled 
to full pnv with'all increments as they 
' fell dud. In the nltcriialtve' he prayed for 
V drciprnllon that the orddr of dismissal 
was wrongful and that a decree to the 


oxtcnl of Ms. 1.20.800 with iiilercHt l>v 
wav o» damages may be passed in bis 
tavour. Ill* poirl Ibi* I'Ciiui.'.tM* itMik'l-im' 
on (hr vjihuMion of H.s, 1,20.000. This 
altfrnjHivc claim was deleted liom (he 
plaint :vs a result ol an nmenflmcnl. lujv- 
int; regfU'd (o a snbse<|fu'ni deeision .ol' 
the Piivv Council which held dial a per¬ 
son illegallv di.sinis.sed from Governmcnl 
service could only gel ii declaridion that 
llie Older was inoperidive and that he 

.still ronfimied to he .'i niemher ol' (he 
service. It was held hv their |,<*rdshipN 
ol the Supreme Court (hat the deci.si<m 
ot the Privv Council elarifvinti the pusi 
tion could not be a grouiifl for refund of 
court-fee when at the time it was p.iid 
it was in accoidance with Uio law ns 
(hen understood. AIR 1955 SC 600 (Prs 
3. 81 - 1955-0 SCR 30| = ILR (1».56) 
3 All 131. 

,'11) In the rase of .a suit transferred 
to the High Court under Cl. (131 of the 
Letters Patent (Cal) the co-,irl-lce paid 
in the original Court at the time of the 
institution of the suit is Ihe fee propcrlv 
payable under thp Court-ices .-Vet. The 
case is not one of excess i>.avmenl, either 
at the time of the orlgiiml institution or 
at anv subsequent stage of the suit an<l 
consectuentiv there can lie no question 
of exercising the Court's inherent power 
in order, to relieve the plaintilT from anv 
overpayment. AIR 1955 Cal 258 (Prs 8. 
0) (DB) AIR 19.55 Cal .52 (Prs >2. 1.3L 

(12) Although in a fit case the High 
Court can order refund of court-fco 
under Section 151. the fact that an appli¬ 
cant for a succession certificate had in¬ 
cluded an item unnccessarilv and paid 
court-'fee thereon because of a bona fide 
error cannot warrant the excrci.se of the 
Inherent powers because it was clearlv 
his duty to have made proper enquirie.s 
before putting in Ihe application. AIR 
1956 Mad 681 (Prs 3. 5, 6) = ILR (1955) 
Mad 325. (But a certificate can be 
issued, if one is necessary, as to the 
exact circumsianec.s under which the 
relief asked for originallv. has turned out 
to bo uimecessary, so that the petitioner 
may apply to the Government for a re¬ 
fund ex gratia.) 

(13) Where the plaintifT pays court- 
fee on a higher valuation, not on account 
of any mistakes on his part or on the 
part of the Court, but deliberately for 
the sole purpose of inflating the valua¬ 
tion of the suit so that final decree pro¬ 
ceedings should be before the District 
.Tiidgc, the refund cannot he granted 
.MR 1957 Madh B 136 (137). 

(!») W’liere the appellate Court re¬ 
mands a case for fresh trial and thy 
order of remand does not fall under 
Order 41. Rule 23. Ihe Court has in¬ 
herent power for the ends of justice to 
order a refund of court-fee. although 
Ihisr wer.lirw does not apply to such a 
rase. AIFr 1952 Kiilch 80 (Prs .5 to 8). 
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Si i iion i:\ - (eoDld3 

,l.,,.hiiuiuuv .i.-' i'-i.- "el aside 

i.tul ;.i.pca! agaius d IhU' 

In-, .ininc mi l ii< iiH'Us — Remand f»l case 
In, tresl, trial - Ketund ot courl-fee 
'»n menimaiuhini <»l appeal can be 
r.U - Ain 19:,4 KuUh <J IP'-. 
iWli.re a Courl 1>V passina a pielimmaiv 
.l...iee. whicli is cither inlruduous or 
luiwarranlcd hv Ihc provisions of law, 
.onmels a litigant to preicr an appeal- 
Ihe ripparciU <-onseaiience ot which is 
M-tiin" aside ol the preliininarv decree. H 
i> i.vident that the litigant is compelled 
in ai»pcal and to pav courl-fccs on ns 
ineino due to mistake of the Court. In 
Mi.li a case, the fact that the appeilan: 
was lialde under law to pay the court- 
h-c-s lie paid, cannot be allowed to stand 
in the way of exercise of inherent 
powers on the ground that inherent 
power, though exercised lu -see that *ends 
i)| instii'c are not defeated, all the same 
n suited in circum\eidlon of the provi¬ 
sions of law.) •• '’49) 1 Nfadh BLR 461 
l-IGJ, 4Cr.J (DB). 

(i:>) In the absence of express statu¬ 
tory iirovisions. cerlifKatc issued under 
this section is only of recommendatory 
forci? and revenue authorities arc not 
hound to grant refund. AIR 1936 Rang 
.kVi (3ii3i *• AIR 1934 Mad 84 184) = 

Mad r.42 *• AIR 1933 Lali a.'il (351) 
(DB) •• AIR 1932 Mad 438 (4'>0) = 55 
Mad 641 (DB). 

(But see AIR l95o Cal 258 (Pr 14) 
(DBi •• AIR 1936 Rang 208 (211) ^ 14 
Rang 173 (FBj •• AIR 193.*) Cal 707 
i7(W) (DB).) 

(16) Certificate foi redund of court-fce 
ran bo grunted (1) where the refund is by 
virtue of an application under the Court- 
Ices Art: (2) where Court-fee has been 
paid hv mistake by the party; and O) 
where Ihc Court has compelled the party 
to pay in excess of the Court-fee already 
paid. If the case does not fall in any of 
the above categories the Court cannot 
issue certificate of refund even in exer- 
<isc of powers under S. 151, C. P C. 
AIR 1960 Andh Pra 34 (35) ^ (1959) 1 
Andh WR 389 (DB). 

(17) The .Allahabad High Court has 
held that in Uttar Pradesh a Court has 
no inherent power to grant a cerlifleale 
lor refund of court-fees and if a Court 
grants .-v certificate under Section 151, 
('tvil P C. the Collector before whom it 
is produced is not bound to honour it. 
AIR 1957 All 734 (7.36) (DB). 

(17-.V). Pauper suit — Defendant order¬ 
ed hv trial Court to pav court-fees _ 

On appeal order reversed and plaintifT 
ordered to pav court-fee — Defendant 
elaiming interest from plainlifT — Court 
has discretion under Civil P C., S. 151 
lo award interest. AIR IQS'? Mr' '78 
(179) (DB). 

(tK) Refunil «>' Cnurl-fce .— luiicreni 
pnwer — Apjieal filed with ' insulTicionI 


Court-fee taken on file — Deficit Court- 
lee not paid .as diieclod — Subsequent 
application for leave to appeal in form.a 
pauperis reiccl<*d — Appellant intimating 
his unwillingness to prosecute appeal on 
applying for refund ot Court-tee ^ Helu 
iiiuler the circumstances the application 
for refund was not mainlainable. AIR 
1961 Orissa 89 (90. 91) == 26 Cut LT 

274 (DB). .. , 

(19) Where an application lor rclund 
of court fees having been rcicclcd by the 
Court, the plaintiff takes no steps to 
challenge the order by appeal or revision, 
lic is not entitled to make another appli- 
«ation for the same purpose. AIR 1957 
Madh B 136 (138). 

(20) Refund of Court-fee ~ Inherent 

power — Extent ol — Apart from pro¬ 
visions of Court-lees .Act — Court has 
limited inherent power of refund — Case 
not falling under Act or where Court 

cannot exercise powers under Sec- 
lion 151, C. P. C. — Parly can apply for 
refund to Government. AIR 1966 Mad 
423 (424) » (1966) 1 Mad LJ 432. 

(Suit abating on account of amendme.nl 
of M.ndras Act 11 of 1964 — Parly can 
apply to Government for refund-) 

(21) Where Court.fee has been paid 

for enterlainiiig in Court the document 
filed the Courl can order refund only 
with reference to t^ provisions of Sec¬ 
tions 13, 14 and 15 of the Court-fees 
Act arul its jurisdiction under Sec¬ 
tion 151, C. P. C- cannot be invoked. 

AIR 1961 Pat 390 (393) = ILR 39 Pat 

550 (PB). 

3. Remand under Inherent power — 
Refund el court-fees.— (1) Court has 
no inherent power to order refund of 
court-fees paid on memorandum of 
appeal where remand order is not based 
on' any of the grounds mentioned under 
Order 41, Rule 23. AIR 1937 Nag 268 
(269) = ILR^ (1937) Nag 519 *• AIR 
1936 Rang 20b (210) « 14 Rang 173 

(FB). (Overnillnn AIR 1926 Rang 120 = 
4 Rang 66.) •• ILR (1954) 4 Raj 727 
(729) •• AIR 1953 Bom 436 (Pr 4) = 

ILR (1954) Bom 165 (DB) •• AIR 1951 
Him Pra 73 (Pr 7) •• AIR 1935 Pesh 
8 (10) •• AIR 1933 Pesh 101 (104) (DB) 
•• AIR 1927 Lah 886 (886) *♦ AIR 1916 
Nm 17 (18) = 12 Nag LR 126 

(But see AIR 1956 Punj 215 (217) 

(DB) •• AIR 1954 Kutch 9 (Pr 5) •• 
Artl 1952 Kutch 80 (Prs 6 to 8) •• ('49) 
I Madh BLR 461 (464, 466) (DB) •• AIR 
1939 Lah 267 (258) •• AIR 1933 Lah 135 
(135) •• AIR 1937 All 284 (285).] 

(2) If remand can b.* deemed' to have 
been made under Orde.- 41, Rule 23 ap¬ 
pellant would be entitl'd to refund* H 
court-fees even though, ''ourt erroneousI\ 
purports lo act under Section 151 AIB 
19.34 Mad 643 (643. 644). 

4. Iteman^ under O. 41, Rule 23, Civil 
Pr^edure Code — Refund of eourt-fecs 

-’-(It .Suit remanded for fresh trial undei 
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Section 18 — Note 4 (coiitd.) 

Order 41. Rule 23 — Appellale Court 
must order rcfxind of comi-fees paid on 
memorandum of appeal. AIR 1937 All 
4fi5 (466) •• AIR 1966 Punj 215 (217) 

(DB) ** ILR (1954) 4 Raj 727 (728) *• 
AIR 1933 Lah 47 (48) •* AIR 1915 Low 
Bur 70 (71) ^ .8 Low Hur Rul 155 *• 

AIR 1945 Mad 351 (352) AIR 1969 

All 142 = 1968 All LJ 243 (FB) (1964} 
All LJ 868 »* AIR 1959 Raj 105 (105, 106) 
= 1959 Raj L\V 32 |DB|. 

[Sec also AIR 1955 Cal 52 (Pr 16). 
(Transfer of suit ' to Ilijih Cmirt under 
Clause 13 of the Lctlers Patent (Cal) — 
Suit cannot conic under ScelUm 13.)] 

(2) Provision for refund of eoiirt-fees 

under this section is mandalory. AIR 
1933 Lah 135 (135) ** MW 19.10 Lah 411 
(442) ** AIR 1926 NaK 26.') (267) AIR 

1918 Bom 157 (157, 158) = 42 Bom 363 
(DB). (Refusal to grant such a ccrlih- 
cale is a material inogularilv within the 
meaning of Section 115, Civil P, Code.) 

[See also AIR 1951 Him Pra 7.3 (Pr 4). 
(From the mere fact of the al).sencc of 
any order on the point, it cannot be 
concluded that the Court of Appeal di.s- 
allowed refund of court-fee. When its 
mind was not directed towards this ques¬ 
tion Ihe order of remand is no bar to 
the disposal of the subsequent application 
under Section 13 on merits.)] 

(3) Order of remand not under O. 41, 

Rule 23 — Section will not apply. 1927 
Mad WN 761 (763, 764) (DB) ** AIR 

1918 Pat 260 (261) = 3 Pat L Jour 116 
(DB) ** AIR 1954 Tripura 13 (Prs 8. 18, 
19) AIR 19,52 Kulch 80 (Prs 5 to 8). 

(4) As to whether Court can order 
refund of court-fecs in above case.s. See 
Note 3. 

(5) Refusal to order refund under this 
.section indicale.s that remand is not 
under Order 41, Rule 23. AIR 1932 Lah 
311 (311). 

(6) This .section applies to remand 
under Order 41, Rule 23 by High Court 
in second appeal. AIR 1932 All 641 
(642) = 54 All 1081 ** AIR 1932 All 550 
(551) = 54 AH .523 (DB). 

(7) Words “memorandum of appeal” 

m this section refer to memorandum of 
appeal to Court which orders remand. 
AIR 1934 All 106 (107) = .56 AH 526 

(1* o) « 

(8) Where, upon rcniaiul under O. 41 . 

Rule 23, no certificate lor refund of 
court-fee paid o;i appeal i.s oblaincd. the 
appellant is not entitled to the ust of 
the Court-fee stamp affixed on appeal, 

when filing the subsequent appeal. AIR 

1950 Raj 2 (Pr ,3>. 

5. PartUI remand ~ Proportionate 

refiuid of court-fee.— (D Order of re¬ 
mand covers pari of subjoet-niattor of 
suit — Appellant eaii h.‘*ve refund iu re.s- 
pect of only propiiHionalo'haft of court- 
fee. AIR 1940 Nar; .3‘49 (.351 1 = If n 

(1940)1 Nag 5.38 (nH\ 

I ' , , 

[Vol. 7.] 3 A. M. 3 


(2) Decision of lower Court .set aside 
by appellate (’.ourl regarding some ot 
rcspondenls and suit remanded to tli.d 
extent while decision airirmed regaiding 
others — Appellant eaiinol bine i'i‘lim(l 
of any courl-lees. AlH 1917 All 314 1,311 
315). 

(3) Appeal directed against some ot 

defendants in first Court allowed against 
all of them — rase reni:mde<l -- 

Appellant can have reiiiml of < oui l-l< . s 
originallv payable on pari ol .subjet t. 
matter. AIR 1932 .\11 .550 (.551) = ;51 All 
523 (DB). 

(4) App<*al direeled agairist set of 
dcfendanls exonoralcd hv tlecree — Ib 
mainiiig defendants joiiual as pio fonna 
defendants — Appeal alIo%\fd ;iiul <-a^*. 
remanded against exonerated delt'ndaiiis 
— Afmellanl can have rcliind of coii:i- 
fee paid on mcmoiaiuluni of appeal. \1U 
1934 All 106 (107) = .56 All .526 iSBi. 


6. Return of plaint foi- pi'r^enlutioii to 
proper Court.— (l) Phuul lelurmd 
under Order 7, Rule 10 of Civil P C. for 
presentation to proper Court — iMainlill' 
is not bound to pay fresh court-fee in 
latter Court if he has paid lull cout i h e 
on plaint at the tinie of it.s original pre- 
sentation. AIR 1926 Cal 355 (.356) (I)|5i. 
(Plaint relumed for pres<‘ntali«)n to pit'' 
per Court — .\fler return but before re¬ 
presentation amendment in Court-fees \cl 
increa.sing court-fee — Plainliif will ho 
credited with amount already paid as 
courl-fce and will have to pay only deli- 
cit.) *» (’12) .3.5 Mad 567 (572. ;57.3) (LDi 
** (84) 8 Bom 313 (317) (FB) *** AlH 
1955 Mad 241 (Prs 4. 5. 7) ** AIR 1051 
Bom 130 (I'r 5) = ILR (1951) Bom 692. 
(In the interest of lu.slice ap order t'm 
relund of couil-fcc .should be made !)V' 
the Court which rcliirn.s the plaint under 
Order 7, Rule 10.) AIR 1959 Puni 6'>0 
(630. 631. 632) = ILR (19.59) Punj 1770. 


(2) Plaintiff is not bound to pay fresh 
eourt-fee if some of the reliefs original¬ 
ly sought arc abandoned and lhon*hv 
suit is brought within the jurusdiction 
the original Court and the plaint is 
presented to the same Court. Aiicl 
makes no difference, if before llie plaint 
is returned under Order 7, Rule 10. a 
petition compromising Ihc claim in ns. 
pcct of .some items which arc subse- 

qucntlv .struck off is filed in that Cf.urt. 
AIR 1955 Mad 241 (Prs 4, 5, 7) 


(he 
of 
re- 
it 


(.1) Return of plaint on ground t)f 

under valuation of claim -- Appeal 
Plaintiff directed to delete inayer fm 

roeoverv of building for puipos,. of brine 
ing suit within jurisdiclion o| .MutisiiV 
Court — Presentation (d plain! after <lele- 
tjon of prayer — PlaiiitifT eniillcM in 
the interest of jusliec to gel tin- eredir 
f'»r the Court-fee alreailv paid on •’*»« 

lormcr occasion where .sulislanliallv I'i,. 
ame plaint Is represented — The lydirwf 
Oourt-fee i.s provided in tin r'.nr* 

i*ccs Acl only in ciisc.s of (Mimpioniisc* dv 
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Section 13 — Note 6 (conid.) 

i<Tnand of the suit lor I'rcsh disposal. 

AIK 1969 Ker 203 (204) = 1908 Ker LT 

wr». 

(4) Return of plaint for proper pre¬ 
sentation to competent Court of another 
Stale — Court-fee purchase<l in former 
Stale can lawfully be received in Court 
in latter Slate. AIK 1909 Delhi 130 (132). 

(5) Plaint represented in another 
Court — Such Court can take objection 
to insufl'icicnev of Court-fee though 
foinier Court did not lake any such 
objection. AIR 1931 Pat 39 (40). 

7. Rejection of plaint or appeal for 
deficiency of eourt-fee— Pow«*r to refmul 
COupl-foe already paid.— (1) Court can¬ 
not while dismi.s.sing suit or sitipeal for 
insuflieiency of court-fee or wiien reject¬ 
ing plaint or appeal for insuil'ieienev of 
court-fee, order refund of court-fee 
already paid. AIR 1937 All 505 (506) 
(DR) AIR 1028 Pal 29 (30) = 6 Pat 
602 (DB). 

iRul see AIK 1923 Pal 600 (GOO) (DU) ] 

(2) Plaint i'cie<-tc<l for non-pavmeni of 
deficit coiirl-lee — PlainlilV nUng review 
application and tendering tielicil court- 
fee along willi it — Review application 
rejected — Plaintill held enlilled to 
refund of defb'il courl-fce and Court 
could gi'ant cerlificalc for refund under 
inherent powers lluuigh Secliims 13. 11 
and 15 did not apply. AIK 1942 Mad 31G 
1317). 


eoinproinisjng them outside Court, was 
pointed out in the un<h»rmentioned ease 
AIK 1953 Horn 73 (Pr G) = ILR (1953) 
Boin 170 (DU). 


9. Refund of eoiirt-fces in High Court. 

— (Ij Court cannot direct rcfuntl of 
additional courl-fce paid on demand by 
taxing olliter of Court. AIR 1926 Pat 
147 (118) (DUy 1907 Pun Re No 

p. IGS (170) AIR 1924 Pat 310 (311) 

= 2 Pal 919 (DB). ’ 

(DI?)*^] 

I I” ^‘^^•<>"'ing case, it has been 
held that the High Court can order re- 
lund ol the court.fee.s paid in excess 
erroneously under its own order under 
Section 151, Civil P. C. It appears there 
was uo decision of the Taxing OfTicer in 
that e.asc, AIR 1954 Pep.su 49 (Pr 6) = 
ILR (1953) Patiala 343 (DB). 


(3) The refund conleinplaled by Sec- 
lion 1.^ is ol Court fee paitl on the memo 
of appeal in the higher Court and not 
what, had been paid by the client in the 
trial (,ourl. AIR 19GG Goa 1 (7) (FB). 


10. Excess court-fees paid in lower 
Court — Credit in appellate Court. — 
(M Excess court-fee paid in suit in lower 
( ninl — Credit lor .such excess may be 
jilhnyed In appeal to plaintiff-appellant 
-^“pellale Court. I88G All WN 22S 


(.3) Plain! with insulTicient rourt-fec 
rotiirin-d willi order to le-present it with 
suflicienl court-fee — Plaint re-presented 
with sufficient eourt-fee. but after limita- 
lion — Delay not condoned and plaint 
reiected — Plaintiff held entitled to 
refund of conrl-fee un<lrr inherent powers 
of (.ourt, AIR 1951 Mad 801 (Pr 3). 

8. Withdrawal of suit or appeal. — 
ID t.ourl cannot or<ler refund of court- 
fees m ca.ses of wilhdvawal of suit or 
appeal. AIR 1938 Mad 67 (67) (DR) •• 
AIR 19a8 All 766 (Pr 28' (FB) (With¬ 
drawal of appeal before admission on 

aecount of having become infrucluous _ 

I ^ refund can be ordered — AIR 1933 

1936 'Lih toV rii’' >925 Olidh 39 and AIR 

“ “l (DB) 2 AIR^',934'®Mad 5 ^ 

(5ti7) = 57 Mad 1028 (DB). 

[See also AIR 1934 All 989 (990).] 

^^34 Cal 615 (616) (DB) 

(2) In order to encourage the litio'intc 
to reduce Iitig.^ti«n by not indulging'^ in 
unnecessary litigation, desirability of 
amending the law by making provision 
for the rcluim of the court-fees as 
mducement for withdrawing cases and 


* 1 * 1 ' 


1 I, .. i'«'»'eMiienuonen , ij„s aiso 
held that under Section 151. Civil P. C., 
the High Court can order refund of the 
courl-lee.s paitl in excess erroneously 
under the orders of the Courts subordi- 
nale to il. AIR 1954 Pop.su 49 (Pr 6) = 
ILR (19.53) Patiala 343 (DB). 

aJ}’ V* Amendment. ~ (l) Suit for 

declaration of ownership to properly not 
m po.sses.sioii of defendant — Ad valorem 
0>url-fee orclered Id be paid and made 
plaintiff — In appeal excess 

refunded. AIR 
194_ Oudh 58 (60) = 17 Luck 145 (DB). 

12. Setting aside of execution sale 

enu f*. P®«"dage.fec, — ( 1 ) Execution 

rannnt ^ i‘Y‘- ® “ Dccree-liolder 

obtain order for refund of pound- 

age-fee p.aid bv him — Court may give 

him certificate for refund .and leav^ if to 

Authorities to comply with il 
AIR 1934 Mad 409 (410). '* 

—“PPHcatlon fop refund. 
(1) Application for refund of court- 

Hon To'*" falls undcr S^- 

AIR chargeable on 

H. AIR 1932 All 590 (.591) = 54 All 790.’ 

(i?^OH^hf certificate under section.! — 
n.Lr ? refund lost — 

under inheront 

power. AIR 1944 Mad 56 (56) (DB). 
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14, ' Refund of fee on Application for revimv of judgment.—^Where an "appli¬ 
cation for a review of judgment is presented on or after tlie ninetieth day from tlie 
date of the decree, the Court, unless the delay was caused by the applicant’s 
laches, may, in its discretion, grant him a certificate authorizing him to receive l)ack 
from the Collector so much of the fee paid on (he application as exceeds tlie lee 
which would have been pa>able had it been presented before fsuch day. 

[•] As to application ff>r review of judgment, see the Code of Civil Procedure, 1908 
(Act 5 of 1908), S. 114 and Order 47 of the First Schedule. 

[t] See Schedule I, Arts. 4 and 5. 


u 15. Refund where Court reverses or modifies its foi-mer decision on ground 
of mistake,—Where an application for a review oi judgment is admitted, and 
where, on the rehearing, tlie Court reverses or modifies its former decision on the 
ground of mistake in law or fact, the applicant shall be entitled to a certificate 
from the Court authorizing him to receive back from the Collector so much ot the 
fee paid on the "[application] as exceeds the fee payable on any other applica¬ 
tion to such Court under the Second Schedule to this Act, No. 1, clause (b) or 
■clause (d). 


Section 13 (contd.) 

15- Use Of wrong stamps. — fl) Plaint 
sufficienllv but incorrectlv .stamped — 
Proper stamp affixed within time allow¬ 
ed — Application to Court for return of 
stamps — Trial Court held could not 
return stamps but should give certificate 
for presenting to Collector AIR 1934 
Nag 263 (204) = 31 Nag LR 82. 

(2) Decree drawn up by mi.stakc on 
court-fee stamp — Non-judicial .stamp 
can be directed to be filed under inherent 
power but application for refund .should 
be made to Collector. (’10) 12 Cal L 
Jour 324 (327) (DB). 

Section 14 — Note 1 

(1) AppUcability of Article 4 is not 
afTecled by the fact lliat delay in filing 
application for review of judgment on or 
after the 90th day is not due to laches 
of applicant. AIR IQS.*) Nag 104 (165) = 
31 Nag LR 200 *• (’12) 15 Cal L Jour 
505 (506) (DB) ** AIR 1951 Mad 262 
(Pr 2) = ILR (1951) Mad 709 (DB). 

(2) If application is presented on or 
after 90lh day full courl-fec must be 
paid in first instance and then only Court 
can consider whether refund should be 
ordered. (’86) 9 Mad 134 (137) (DB) •* 
(’82) '9 Cal LR 479 (480) (DB). 

[But see AIR 1924 Cal 994 (995) (DB).] 

(3) The question of refund under Sec¬ 
tion 14 can arise properly only where the 
full court-fee has been paid- Before that 
it is premature. (’55) ILR (1955) 5 Raj 
765 (768). 

(4) Transfer of suit to High Court 
under Clause 13 of the Letters Patent 
(Cal) — Section 14 lists no application. 
AIR 1955 Cal 52 (Pr 16). 

Section 15 — Note 1 

(1) Grant of refund of court-fre.s under 

thi.s section is obligatnvv on (!oiirt. See 
AIR 1916 Lah 350 /Dill •• AIR 

19.58 Puni 38 (43) « II.R 119.581 Pun) 104 
(FB). 

(2) Section 15, Coio't-fees .t«-t provides 
for grant of certiflca'^’ of refund with 


reference to some limited grounds ainne 
on which review application is allowed 
AIR 1961 Pat 390 (392) = ILR 39 Pat 
550 (FB). 

(3) Where a review is aiiowcu tjo 
grounds other than those of niista)ie of 
law and fact, refund of Court-fee paitl 
On the review application cannot be grant¬ 
ed by the Court either under Section 1.5 
of Court-fees Act or .Section 151. C. P. ('. 
AIR 1961 Pat 390 (393) » ILR 39 Pal 
550 (FH). 

(4) The mistake of fact or I.aw must 
be anterior to the date where tlie judg 
ment or order sought to be reviewed i.s 
passed. AIR 1961 Pat 390 (.392) = ILK 
39 Pat 550 (FM). 

(5) Wlicre the petitioners, whose appeal 
stood dismis.sed for default a.s the defi¬ 
cit court-fee wa.s not paid within tlie time 
allowed, filed an application iituler O. 47. 
Rule 1 for review and tlie a|>plicati«»n 
was ultimately allowed on the ground 
that there was no want of due diligence, 
the ground is clearly outside the purview 
of mistake of law or fact as contemplated 
by See. 15 of the Court-fees Act- AIR 1961 
Pat 390 (.392) = ILR 39 Pat 550 (FB). 

(6) Where Court-fee is paid in excess 
bv mistake and the Court is sati.slied 
about it the excess amount is obvioiislv 
not paid under any provisions *)f Cnurl- 
fees Act the Court shoukL pass a formal 
order of refund in excrci.se of ixmcrs 
under Section 151. C. P. C- AIR 1961 Pal 
.390 (393) = ILR 39 Pat 550 (FRi. 


(7) The mere fact that an applicaliun 
for review is allowed is no ground for 
refund of the court-fee p;nM on the ap 
pli«;alion. AIR 1961 Pal 390 (.392) - 
H.fr .39 Pat 550 (FB). 


(81 .tparl from provision of Act Otrtrf 
has limited power of refund in c-'Xen ise 
of power under .Se« llon 151. L P. C. . . 
Case nol falling under Act or not Inivin.. 
rirnimslanres entitling Invocation of .9e.” 
tio»» 151. C. I>. C.. a partv can ;>pplv for 
rcfimd to Cnvcniincut. AIR 1966 Msi,l. 
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But nothing in the former part of this section shall entitle the applicant to 
stich certificate where the reversal or modification is due, wholly or in part, to 
fresh evidence which might have been produced at the original hearing. 

Substituted for “plaint or memorandum of appeal” by the Court-fees Act fl870) 
Amendment Act (20 of 1870), S. 1. 

[Cf. Bom. Act 36 of 1959, Section 17; Aiulh. Pra. Act 7 of 1936, Section 65; Jammu 
and Kashmir Act, 1977 Svt., Section 15; Ker. Act 10 of 1960, Section 68; Mys. Act 16 
of 1958, Section 65; Mad. Act 14 of 1955, Section 68; Raj. Act 23 of 1961, Section (53; 
ILima. Pra. Act 8 of 1968, Section 15-] 


16. Additional fee where respoivlent lakes obj'ccHon to unnppenled part of 
decree. [Repealed by the Code of Civil Proceduie, lUOS (5 of 1908).] '* 

STATE AMENDMENT 


Sections 16, Ifr-A, 16-B, 10-C. 

Goa, Danian and Diu; 

After Section 15 of the principal Act, insert the following section.^, namely:— 


“16. Refund in cases of delay in presentation of plaint, etc.—(1) Where a 
plaint or memorandum of appeal is rej'eclcd on the ground of delay in it.s presenta¬ 
tion, or where the fee paid on a plaint or memorandum of appeal is deficient, and 
the deficiency is not made good within the lime allowed by law or granted by the 
Court, or the delay in payment of the deficit fee is not condoned and the plaint or 
ntemmaiuUun of appeal is consequently rejected, the Court shall direct the refund 
to the plaintiff or the appellant, of the fee paid ou tlie plaint or memorandum of 
appeal which has been rejected. 

(2) Where a memorandum of appeal is rejected on the ground that it was not 
presented within the tune allowed by the law of limitation, one-half of the fee 
shall be refunded. 

16-A. Refund on settlement before hearing.—Wherever by agreement of 
parties— 


(i) any suit is dismissed as settled out of Court before any evidence has been, 
recorded on the merits of the claim; or 

(ii) any suit is compromised ending in a compromise decree before any evidence 
has been recorded on the merits of tlie claim; or 

(iii) any appeal is disposed of before the commencement of hearing of such ap- 
peal, 


Section 15 — Note I (contd:) 

423 (425) = (IMm { Mad U 432. (Suit 
abating on account of amendment of 
Madras Act U of 1964 — Party can 
apply to Government for refund.) 

(9) Court-fees on petition are leviable 
on value of entire claim in suits and not 
on value of relief sought for in review 
proceedings. But this hardship is mill- 
gated bv the provisions of Section 15. 

Cal 679 

(UB). (Policy of Legislature is to put 
clog on possible mala fide application for 
review.) •• ('09) 31 All 294 (300) ** (’98) 
1898 All WN 212 (212). ^ 

(10) Mere fact that application ^for 

under 

Section lol Civil P. C. instead of under 

H •’ ^ Code will not 

r 1 iaVV® inapplicable. AIR 1924 

Cal 10.)4 (10o5). (The powers exercisa- 

ly e“c?us'ivc'!r“ .re not mutual- 


(11) The phrase “Error apparent on 
the lace of record” is not limited to 
errors of fact but extends to errors of law 
as well and this finds recognition in 
Section 15 of the Court-fees Act. AIR 
1969 Ker 186 (187) s- 1969 Ker LT'il5. 

(12) Names of some of defendants ex¬ 

onerated from liability included in decree 
r~ Court can amend decree and under its 
mherent power can order refund of court- 
fees on application for review although 
this section does not apply. AIR 1929 
Rang 158 (160) = 7 Rang 88 (DB). ^ 

(13) This section applies to apptioaT 
tions for review in Chartered High Court, 

392 (396) = 4 Pat 336 

(^ • I • 

(14) Delay of six months in making 
application for refun<l of court-fees docs 

such refund. AIR 1932 
J88) =10 Pat 649 (DB). ( 

A undermentioned case. 

AIR 1955 Cal .52 (Pr 16). (Transfer of 
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half the amount of nil fees paid in respcKJt of the claim or claims in the suit or 
appeal shall be ordered by the Court to ‘ be refunded to the parties by whom tl»e 
same have been respectively paid. 

Explanation (1).—'Ihe expression "‘merits of the claim" refers to all matters 
which arise for determination in the suit not being matters relating to the frame 
of the suit, misjoinder of parties and cause of action the jurisdiction of the Court 
to entertain or tr>' the suit or the fee payable, but includes matters arising on pleas 
of res judicata, limitation and the like. 

Explanation (2).—The expression “hearing of the appeal" includes the “vista" 
of a case filed in the appellate Court. 

IG-B; Refund of fee paid by mistake or inadvertence.—Any fee paid by mis¬ 
take or inadvertence shall be ordered to be refunded. 

IC-C. Procedure for obtaining refund when a person becomes entitled to a re- 
fiind of court-fees.—The Court shall grant a certificate authorising him to rect‘i\’e 
back from the Collector the amount specified therein, calculated according to die 
provisions of this Act.”—Goa Act 5 of 1966, Section 3 (15-6-1966). 


17. Multifarious suits.—Where a suit embrace.s two or more distinct subjects, 
the plaint or memorandum of appeal shall be chargeable with the aggjegale 
amount of the fees to which the plaints or memoranda of appeal in suits embracing 
separately each of such subjects would be liable under this Act. 

Nothing in the former part of this section shall be deemed to affect the 
power conferred by the *Code of Civil Procedure, Section 9. 

[Cf. Andh. Pra. Act 7 of 1956i Bom. Act 36 of 1959, S. 18; Him. Pra. Act 8 of 
1968, S. 16; Jammu and Ka.shmir Act 7 of 1977 Svt., S. 17; Ker. Act 10 of 1960, S. 6; 
Mad. Act 1,4 of 1955, S. 6; Mys. Act 16 of 1958, S. 6; Raj. Act 23 of 1961, S. 6.J 
[•] See now the Code of Civil Procedure, 1908 (Act 5 of 1908), O. 2, R. 6. 

STATE AMENDMENTS 

Andaman and Nicobar: 

Same as that of West Bengal.—Reg. II of 1957. Section 12 (1-8-1957). 

Bihar: 


After the words “tjf appeal" in both places where they occur, the nt.rds “or of 
cross-objection" were inserted.—Biliar and Orissa Act 2 of 1922 (21-8-1922). 

Madhya Pradesh: 

For Section 17 the following section was substituted, viz.:_ 

"17. Multifarious suits.—(1) In any suit in which two or more .separate and 
distinct causes of action are joined and separate and distinct reliefs are ,st)ught in 
re.‘q?ect of each, the plaint shali be chargeable with the aggregate amount of the 


fees' with which the plaints would be 
. were instituted in respect of each such 

Section 1$ — Note 1 fcontd.) 
suit to High Court under Clause 13 of the 
betters Patent (Cal.)' — Section 16 docs 
not apply.) 

» SECTION 17 — SYNOPSIS 

, I* Scope and applicability. 

% '(Distinct eUbJecla'S meaning of. 

5. Salt for alternative reliefs. 

4- Sait eeeklntf more than one relief — 
^ ’ I^ourt-fee. 

6. Conrt-ffc; on appeals. 

C Mazfai^nm fee payable^ 

7. Soils for deelaratloo. 

^^^nlla filalliis to morlcate^ 


chargeable under this Act if separate suits 
cause of action; • 

9. Suits on several promissory notes, 
bonds, etc> 

10. Suit for possession and mesne nro- 
fits. 

11. Balance one Od Kiiata, suit tor. 

12. Suit for specific periormauce and 
possession. 

13. Suit for partition. 

14. Value for iurtsdietton, 

16. ''Disllnel subjects" — Illustrative 
cases. 

16. Paragraph 2. 

1. Scope and appHcablllty._ (l) Suit 
cfunprisins distinct subicct.s and coming 
Udder this section.— Each relief should 
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Provitled that nothing in this sub-section shaJf he clcemecl to affect any powex 
conferred l>y or under the Code of Civil Procedure, 1908, or the same Code as 
applied to Berar, to order separate trials. 

(2) Where more reliefs than one based on the same cause of action are sought 
jointly in any suit, the plaint shall be diargeable with ihe aggregate amount of the 
fees with ubich the plaints would be chargeable under this Act if separate suits 
were instituted in respect of each such relief: 

Provitk-d that if a relief is sought only as ancillary to the main relief, the 
plaint shall be chargeable only in respect of the main relief. 

(3) Where n.ore reliefs than one based on the same cause of acKon are sought 
in the alternat.ve m any suit, the plaint shall be chargeable svith the largest of the 
fees with which the plaints wmdd be chargeable under this Act if separate suits 
were instituted in respect of each such relief: 

(4) The provisfons of this section shall apply mulatis mutandis to appeals and 
cross-objection.s. —Central Provinces and Berar Act 9 of 1941 (30-4-1941). 

Manipur and Tripuras 

re I o"' "'"'■''s “od figtires “l.y the Code of Civil Pro- 

rt" Oule of Ov I Kule 6 , of the First Schedule to 

P I? See in r ■'''-o. ® “20, Gaz. of fnd., 1-7-1963, 

It. II, Stc. 3(i). Ext., pi^, oOl and 531 (w.e.f, 15-7-1963). 

Section 17 — INole 1 (eontd.) 

lie valued and courl-fce on each relief 

should 1)0 caltulaled scparalclv as if .suit 

Vi'u different suits. 

A K 1933 Mad 178 (178) (DB). (Test is 

what IS the amount that would be payable 
had .separate plaints been filed) •* (‘ 88 ) 

12 Br)in 98 (100) (DB). 

(2) Provisions of this section are not 
I’'' Seclion 7- AIR 

im its ««<l mesne 

rVn - T ‘’‘m 17 docs not apply.) •• 

{ Hh i} Low Bur Ru! 94 (100) (FJ5). 

13) Section 0 is controlled by this sec- 
lion. AIR 1933 Mad 178 (179) (DB) 

(4) Object of section is to prevent loss 
b. revenue owing to separale causes of 

1910 Pun LR No. 56. o 142 /Mat -! 

1910 Pun Rt‘ No. 41 (DB) *♦ ('951 igofi 
Pun Re No. 96. p. 455 (460) (DB). 

(f?l Se< lion only applies to suits ihoimh 
tl applies to plaints and memoranda 7 .r 
appeals in suits. AIR 1940 Sh 043 

st«5‘ 341 

\ ** r, on applu a- 


dis 


(c) 


m) 23 Cal 723 (729 


li(*ns.) 

(FB). 

subjects”, 
(1^ Expression "subject” 
h:'s been defined in 
'v:ivs: 


730) 
11 

meaning of. —» 

■ h .this section 
several difleieu^ 


-dS 

U. Ihough nui defined 


should be interpreted to mean 
tinct subjecl-niatters only-) 

(b) Matter involving controversy in 
suit, air 1942 Oudh 412 (413) 

(DB) AIR 1928 Pal 274 (276) 

= 7 Pat 402 •* (’81) 3 All 131 

('77) 1 All 552 (553) 

( . . • brought for recovery 

ol inheritance is not one embrac¬ 
ing distinct subjects although in- 
heritaiue may consist of distinct 
properties.) 

Came of action. AIR 194,3 Pat 356 
M;)7) = 22 Pal 275 ** ('10) 5 Low 
Bur Rul 94 (98, 100) (FB) ** ('80) 

2 .AM 682 (685, 686 ) (FB) •* (’80) 

2 jV (>76 (679. 680) (FB) *• AIR 

1019 (1020) ** AIR 
= 23 Pat 675 
*• AIR 194') Pat 421 (424) = 24 
Pat 334 (DB). (Suit for' possession 
01 some properties sold by private 
sale and some in execiilion of 
mortgage decree -- Section 17 does 
not apply _ “Subiecl” means 
action.)** AIR 1941 Rang 
9.) (96) = 1940 Rang LR 76^ ** 
AIR 1940 Oudh 243 (244) 4' 15 
Luck 39."» (DB). (Section applies ■ 
where .several causes of action arc 
joined -against same defendant or 

** (’36) 63 Cal 
(DR) ** AIR 1933 Lah 

(If for purposes of C. P- 
•» <^omprises one cause of 
action It cannot be deemed to em¬ 
brace two distinct causes of action 
lor purpo.ses of court-fee.) *• (’04) 

(DB) P- 455 (458) 

embrace 

two or more distinct siibJects.'^Alft 
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Pondicherry: 

■Same us that of Andaman and Nicobar—S«e Act 2(i of 1968. S. 3 and Sch Pt If 
(18-12-1968). ■ ■ . 

Uttar Pradesh: 


' For Section 17 ihe following swtion was substituted, viz.:— 

“17. (1) In any suit in which two or more separate .ind distinct cau es of 

action are joined, the plaint or memorandum of appeal shall he chargeable w ith *the 
aggregate amount of tlic fees with which the plaints or memoranda of appeal would 
be chargeable under this Act if seoarate suit? were institutf^d in resnect r»f eneh surh 
cause of action: 

Provided that nothing in this sub-section '.shall be deemed to aftecL any power 
conferred by or under the Code of Civil Procedure to order separate trials. 

(2) When more reliefs than one based on the same cause of action are sought 
in the alternative, the fee shall be paid according to the value of the relief in res¬ 
pect of which the largest fee is payable.*’—United Province.s Act 19 of 1938 (9-1- 
1939). 

West Bengal; 

For Section 17 the following section was substituted, viz.;— 


“17. (1) In any suit in which two or more separate and distinct causes of action 
are joined and separate and distinct reliefs are sought in respect of each, the 
plaint or memorandum of appeal shall be chargeable with the aggregate amount of 
fees with wdiich the plaints or memoranda of appeal would be chargeable under this 
Act in separate suits instituted in respect of each such cause of action; 

Provided that nothing in this sub-section shall be deemed to affect any peuver 
conferred by or under the Code of Civil Procedure, 1908, to order separate trials. 

(2) Where more reliefs than one based on the same cause of action are sought 
either jointl> or in the aihrrnative, the fee shall be paid according to the value f»f 
the relief in respect of which the largest fee is pavable.”—Bengal Act 7 of 1935 
(2-5-1935). 


Section 17 — Note 2 (contd.) 

1935 Cal r>73 (576) = 63 Cal 163 

(DB). (27 All 186 and 16 AM 401, 
dissented; AIR 1922 Pat 3.59 partly 
dis.sentcd from.) *• AIR 194.3 Pat 
355 (356) •• AIR 1953 Mad 888 

(Pr 7) = ILR (1953) Mad 655- 

(“Distinct subjects” mean distinct 
subject-matters which are not only 
distinct but can be clubbed 
together in a single suit.) ** AIR 
1949 Pat 425 (Pr 3) = 28 Pat 299 
(DB) AIR 1946 Mad 162 (163). 

(e) Suit including more than one cause 
of* action does not necessarily em- 
brace two or more distinct sub- 

■ jects. AIR 1930 Mad 833 (834) =» 
64 Mad 1 (FB). 

[See also AIR 1951 Mad 288 (Pr 2). 

. (AIR li$$0 Mad 833 Foil.) •• AIR 
* 1950 Mad 155 (Pr 2). (The test 

whether a suit embraces distinct 
subjects does not depend upon the 
. ,action on which plaint is 

based, but depends upon the basis • 
of the claim and the right under 
which tRe plaintilT claims.)] 

(But bee AIR 19T5 Mad 9t2 (913, 914) ' 
381 Mad 829 (FB).] 

•|%^Worda *two. or more distinct sub- 
ji|^ admit of precise doApiUoa 


applicable to all cases. AIR 19i>t Mud 
288 (Pr 2),. 

(3) Separate causes of action will not 
be test for treating claims based on Ihcun 
as distinct subjects. (’82) 8 Cal 59.3 (.59.5) 
(FB). 

(4) The "distinct subjects" in Sec. 17 
mean distinct causes of action in respect 
of which separate suits should be filed but 
for the enabling provisions allowing 
them to be clubbed up in one suit and 
the distinctness or identity of the cause 
of action is the only criterion for the ap¬ 
plicability of the section. AIR 1954 Mad 
594 (Pr 36) = ILR (1954) Mad 289 (FB). 
(AIR 1950 Mad 165; AIR 1952 Mad 53, 
Not approyed.) 

(5) Test as to whether dilTcrent suits 
could have been brought in respect of 
reliefs sought is not decisive and In spite 
of the fact that different suits could have 
been brought, subjects might not be dis¬ 
tinct. AIR 1938 Mad 241 (242) (DB) 
AIR 1953 Hyd 166 (Pr 5) * ILR (1953) 
Ilyd 117 (DB) *• AIR 1951 Mad 288 
(Pr 2). 

(See also AIR 1949 Mad 125 (127).l 

(6) Suit comprising .several “subjects” 
— Merc fact that reliefs claimed in res¬ 
pect of each are of same kind will not 
take case out of purview of this section 
AIR 1935 C«I 573 (573) = 63 Cal 163 
(DB) •* AIR 1946 Mad 162 (163). 
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Sfotlon 17 — Note 2 (contd.) 

[See olso AIR 1953 M:ul 592 (Pr 1). 
(Whore the guardian of the ulaintil)', 
\vli<‘n he was a minor, alicnafod nunor's 
iii«>i)crlie.s in favour of various defen¬ 
dants at various times arul places the 
raiise of action a.s against all the defen¬ 
dants i.s not the samcdl 

(7) Merc fact that several per.sons are 
aiwl ran be joiimd as co-pIainlifTs In 
Name suit umler Order I. R. 1 of Code 
<|ofs not show that suit I'mbraces only 
one subject. AIR 1935 Cal 573 (574) = 
'■.3 Cal 1G3 (DB). 

(8) Bengal Amendment:— The relief 

|•onlemplated bv Section 17 (21 (Bengal) 
must be one in respect of which court- 
'ee.s are independently payable under 
!lie .\ct. It cannot mean conseduential re¬ 
lief which i.s not per sc chargeable with 
I'ourl-fccs. Ilcncc the clause docs not ap- 
|)lv to cases arising under Section 7 (4) 
(c) where a single valuation is to be put 
iin<l ad valorem court-fees are to be paid 
<111 that valuation. AIR 1950 Cal 85 (Pr 
151 II.R (1950) 2 Cal 530. ((’49) 53 

(!al WN 340. Dissented from.) 

(9) C. P. and Bcrar amendment. — 
Tliis sccli<»n is applicable mutalis mulan- 
«li.s to appeals and cross objections under 
the amendment in the Central Provinces 
ami Beiar. ('36-43) Tax Dec. (Nag) 110 
( 112 ). 

(10) U. P. Amendment. — This section 
is inapplicable to a suit for possession 
and mesne profits and separate court-fee 
is not chargeable. AIR 1942 Oudh 412 
(413) (DB). 

(11) Wliere distinct reliefs arise out 
of same cause of action court-fee is pay¬ 
able on consolidated amount as Sec¬ 
tion 17 does not provide for such a case. 
AIR 1949 All 170 (172) = ILR (1949) All 


(U) Suit for possc.ssion— Plaint slatiiii 
hat compromise under which defeiidan 
hiul taken possession was not binding oi 
plaintdr — No relief as to cancellatioi 
compromise asked — Suit involvei 
.'5uch relief and coiirt-fee was payable als< 
under SecRon 7 (iv-A) (U. P) s 1 
‘bd not apply — Adjudging of the com 
piomisc as void and giving plaintiff de 
eree for possession were not based oi 
• wo cau.ses of action nor did the' 
amount to alternative reliefs — Plaintif 
not hound to pay separate court-fee 
under Section 7 (iv-A) and (v) — Plain 
tiff a.sked to pay court-fee on aggregat 

(Prs 3 to 5) = ILR (1949) AH 896. 

3. Suit for I Alternative reliefs. _ (i 

that seve 

VtfL. , s®“Sht, cumulatively or ii 

•dtcrnative, will not attract application o 
W'u air 1942 Mad 744 ( 744 ^ ? 

^^Ml for possession by Hindu female in 
YJMs a prswer for declaration that ai 
nduplion made by her husband is ^valil 


it is only a suit for possession and docs 
not involve two causes of action to be 
separately valued for purpfises of court- 
fees under 3s. 7 (iv) (1>) (d) and 7 (v) 
(ii) (U. P.).) ** 1942 Nag LJ 352 (352L 
(Suit for specific performance of agree¬ 
ment to sell consideration being dis¬ 
charge of mortgage debt — Alternative 
prayer for decree on mortgage. Case is 
governed hv proviso to Section 17 (2) as 
amended in C. P.) ** .AIR 1938 Lah 566 
(567) ** AIR 1938 Mad 241 (242) (DB) *• 
(’38) 40 Pun LR 33 (34) AIR 1930 

Nag 55 (56) AIR 1924 Lah 494 (495) 

= 5 Lah 114 (DR). 

[See (’91) 15 Bom 82 (83) (DB).] 

(But see (’77) 1 All 552 (553, 554) 

(FB).] 

(2) Suit including two or more distinct 
cau.ses of ac tion — Fact that reliefs in 
respect of different causes of action arc 
sought not cumulatively but in alternative* 
will not prevent appHcahilitv of section. 
AIR 1924 Nag 169 (171) ** AIR 1918 

Nag 264 (2671 •* (’08) 11 Oudh Gas 173 
(174) (DB) ** (’07) 30 Mad 61 (64) 

(DB) •* (’07) 20 All 155 (158) (DB) •• 

( 95) 1895 Pun Re No. 96 p. 455 (460) 

(DB) •* 1960 Andh LT 192. 




[But see AIR 1917 Pat 150 (150) 
(91) 15 Bom 82 (83) (DB) ** AIR' 1951 
Mad 288^ (Pr 2). (Wliere reliefs are 
claimed in the allernative with reference 
to the same sum of money against two 
defendants, the suit cannot be said to 
embrace two or more distinct subjects, 
even if the causes of action against the 
two defendants arc not the same.)] i. 

(3) Cause of action same Reliefs 
claimed in alternative —^ Courl-fee pay¬ 
able in respect of relief' carrying highest 
court-fee will be court-fee for suit. AIR 
1939 Mad 586 (589) (DB) AIR 1955 
Punj 22 (Pr 26) = ILR (1955) Punj 122 
(DB) •• AIR 1953 Orissa 89 (90) (Prs 7, 
8) *♦ AIR 1949 Mad 448 (449); (Suit for 
specific performance of contract with al¬ 
ternative prayer for refund of advance 
and for damages — Court-Jee payable on 
highest relief.) •* (’.38) 40 Pun LR 33 
(34) •• AIR 1932 Mad 158 (160) = 55 

** air 1926 Lah 467 (468) 

(f’J) •• air 1925 Pal 193 (194) (DB) •* 
AIR 1922 Oudh 82 (84) = 25 Oudh Gas 

*• 

(13) 16 Oudh Gas 354 (.3.57) •* ('91) 15 

** ^'®2) 6 Bom 302 
108 (110, 111) 
(AIR 1925 Pal 

J 

4. Suit seeking more than one relief — 
Court-fee. — (i) Under this section and 
in other cases court-fee for suit is to be 
calculated according to reliefs sought 

B ,™ ?c ^809) ILR (1958) 

® "I dissolution of parl- 

accounts, declaration that 
certain transactions were not binding on 
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Sutton 17 — Note 4 (contd.) 

plaintiff’s share and lor partition and 
possession of his share — Suit falls 
under Section 17 as it claims distinct re¬ 
liefs.) *• AIR 1953 Cal 583 (Pr 5) (DB) 
•• AIR 1949 All 641 (Pr 5) = ILR (1949) 
All 896 (DB) •* AIR 1945 All 290 (290) 

= ILR (1945) All 516 •• AIR 1935 Mad 
346 (347) AIR 1935 Mad 313 (314). 

(2) Court-fee for substantive relief 

would cover for ancillary relief. AIR 1936 
All 874 (875) (DB) *• AIR 1948 Nag 219 
(222) = ILR (1947) Nag 902. (This view 
accords with proviso to Section 17 (2) 
as amended by C. P. and Berar Act 1 of 
1941.) ♦* AIR 1936 Bom 353 (356) (DB) 
•• AIR 1933 Mad 93 (93, 94) ** AIR 1931 
Mad 479 (479) •• AIR 1929 Nag 1 (2) = 
24 Nag LR 197 (DB). (Suit for redemp¬ 
tion — Surplus profits claimed — Court- 
fee is only payable under Section 7 (ix).) 
** AIR 1920 Lah 72 (72) (’08) 35 Cal 

202 (208) = 35 Ind App . 22 (PC) •* 
(’85) 9 Bom 20 (22) (DB). 

[See however AIR 1956 Nag 175 (Pr 
17).l 

(3) The word ‘relief’ in this section 

should not be construed to mean 'kind of 
relief' and therefore when plaint 

claims the same kind of relief e. g., 
money claim for breaches of different 
terms in the same contract they arc sepa¬ 
rate reliefs founded on different causes 
of action and have to be valued sepa¬ 
rately for purposes of court-fees. AIR 
1950 Nag 189 (Pi^ 11) = ILR (1951) Nag 
46‘3. 

6. Coiirt-fcc on appeals. — (I) Court- 
fee payable in appeal embracing two or 
more distinct subjects would be total of 
fees calculated with respect to each 'sub- 
iects' separately* AIR 1935 Lah 605 (606) 
(DB) •* AIR 1918 All 232 (233) = 40- 

All 353 *• AIR 1944 Pat 387 (388) = 23 
Pat 675 (DB). 

[See AIR 1935 Pesh 8 (10) (DB).l 

[See also (’90) 12 All 129 (163) (FB).X 

(2) Separate appeals filed by different 
parties against same decree Separate 
court-fees are payable on each appeal. 
AIR 1919 Lah 450 (454) = 1918 Pun Re 
No. 91 (DB). 

[See also AIR 1921 All 395 (396)= 43 
All I 56.] 

(3) No court-fee is ordinarily payable 
in respect''of costs awarded by lower 
Court when appeal is filed against decree. 
AIR 1927 Sind 251 (252) = 23 Sind LR 
277' (DB) *'• AIR 1921 Cal 55 (57) •* 
AIR 1944 Pal 387 (387) = 23 Pal 675 
(DB). 

(4) 'Appeal making award of costs dis¬ 
tinct matter of contest and specifically 
directed against order as to costs — 
Court-fee must be. paid in respect of 
such costs. AIR 1940 Oudh 182 (183). = 
15 Luck *392 (DB). (Amount of costs 
must be included in amount on which 
court-fee is to be calculated.) •• 1957-1 
Andh WR 257 (258) ** AIR 1934 Lab 


739 (739) •• AIR 1918 Pal 210 (211) = 
3 Pal LJ 443 •• (’03) 6 Oudh Cas 135 
(139) •• (’96) 19 Mad 350 (354) (DB) 
(’92) 1892 Bom PJ 52 (52, 53). 

(5) Court has inherent power to con¬ 

solidate appeals in proper eases. AIK 
1918 Mad 368 (369) ♦* (’13) 40 Cal 9.i5 
(959. 960) (DB) •• (’06) 33 Cal 927 

(932) (DB). 

(6) Appeals consolidated — Earh ap¬ 

peal must be as.scssed wilh sepaialc 
court-fee. AIR 1930 Mad 376 (379) = 53 
Mad 248 (FB). (Overruling AIK 1928 
Mad 463.) ’*=• AIR 1929 Cal 1.35 (136) 

(DB) *• (’02) 29 Cal HO (147) (DB). 

(7) The objection that a relief is not 
valued in the appeal and tlirv'lore ean- 
not be allowed is one more of I'cjim than 
of substance when the court-lee paid is 
sufficient to cover the other relicl which 
would have been claimed as the ah* r- 
native relief carrving higher couil-lee. 
1950 Ker LT 19 (21) (DB). 

(8) In the absence of anv reference (o 
a memorandum of appeal in Arliile 2 
(Madras) of Sch* I. .\rticlc 1 of that 
schedule is to be applied in Ihe case of 
an appeal arising out of a suit wherein 
the plaintiff has claimed in respect of 
each of the four promissory notes less 
than Rs. 500, even when he has paid at 
the time of filing his suit coini-fee on 
the amount of each of the promi-ssory 
notes under Article 2 (Madras) of Sch. I 
of the Court-fees .Act read witli this sec¬ 
tion AIR 1956 Andhra 112 (Pr 4) = ILR 
(1955) Andhra 630. 

(9) Where a single suit is brought in 
respect of two mortgages ami a single 
consolidated amount is mentioned in the 
decree as payahle by llic ded'<-ndanl 
mortgagor, the appeal by the mortgagor 
should be charged with court-fee under 
this section as the decree is passed in 
respect of two amounts due under the 
two mortgages. AIR 1957 Andh Pra 1019 
( 1021 ). 

6. Maximum fee payable. — (I) Rule 

in this section must be held subiect to 
proviso at the end of Article 1, Sch. I of 
the Act. (’81) 3 All 108 (109. 110. Ill, 

112) (FB) •• (’01) 29 Cal 140 (147, 148) 
(DB) •• AIR 1950 Nag 189 (Prs 11, 19) 
= ILR (1951) Nag 463. 

7. Suits for declaration. — (1) Several 

declarations sought in suit each on basi? 
of distinct cause of action — Separate 
court-fee must be paid in respect of each 
declaration sought. AIR 1942 Oudh 58 
(60) =» 17 Luck 145 (DB) *• AIR 1940 
Pat 158 (159) = 18 Pat 7.56 (DB) •• 
(’95) 18 Mad 459 (460) (DB) AIR 
1935 Mad 419 (420) = 58 Mad 821 •• 
AIR 19.35 Sind 129 (131) •* AIR 1923 

All 306 (307) •• AIR 1919 Pat 479 (480) 

4 Pat LJ 297 •• AIR 1916 Lah 21 (21) 
= 1916 Pun Re No. 87 (DB). 
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Section 17 — Note 7 (contd.) 

(2) Declarations based on same cause 
of action — This section will not apply. 
AIR 1933 Lah 382 (383) ** AIR 1930 Cal 
686 (687) = 68 Cal 281. 

(3) A suit for declaration that the de¬ 
fendant is the benamidar and that the 
plaintiff is the real owner of several pro¬ 
perties even though based on different 
documents of title is a suit for one de¬ 
claration only and therefore this section 
cannot apply. AIR 1961 Cal 509 (Pr 3) 
(DB). 


8. Suits relating to mortgage- — (1) 
Suit brought to recover money due on 
different mortgages executed bv same 
mortgagor in plaintiff's favour is one 
•which embraces distinct subjects and 
court-fee must be calculated separately 
in respect of each mortgage under this 
section. AIR 1941 Rang 95 (96) = 1940 

Rang LR 767 *• AIR 1957 Andh Pra 1019 
(1020, 1021) •• (’36) 63 Cal 720 (722) 
(DB) •* AIR 19,35 Mad 262 (262) •• AIR 
1924 Pal 77 (801 = 2 Pat 874 (DB) •* 
AIR 1920 Pat 10.') (105) •• (’04) 31 Cal 
7.5 (77) (DB) *• (’04) 7 Oudh Cas 152 
(1,54) (DB). 

[See however AIR 1943 Lah 276 (277) 
II.R (1944) Lah 24 (FB).] 

(2) Section 07-A of Transfer of Pro¬ 
perty Act does not control or affect 
operalion of this section. AIR 1941 Rang 
95 (96) 1940 Rang LR 767 •• AIR 

1957 Andh Pra 1019 (1021) *• (’36) 63 
Cal 720 (722) (DB) •• AIR 1935 Mad 
202 (262). 


(3) Two mortgages executed in favour 
of pei-son in lieu of five promissory notes 
— Suit on mortgages embraces two sub- 
tecls and not five for purpose of this 
section. AIR 1935 Mad 262 (262). 

(4) Single mortgage executed by debtor 
in lavour of several creditors, specifying 
amount due to each — Suit to enforce 
mortgage does not embrace distinct sub¬ 
jects. AIR 1932 Mad 737 (738). 

(5) Suit for redemption of mortgage 

aiu surplus profits embraces one subject 
and one court-fee is payable on such 
suit. AIR 1941 Mad 115 (116) *• AIR 

^1937) Nag 

49 (I-B) •• AIR 1952 Pat 141 (Pr St 
(DB) *• AIR 1931 Mad 479 (479) *• AIR 
1923^ All 261 (262) = 45 All 154 (DB) 

n fPll *^75) (DB .* 

6: 5 (60^)'^““' •* ‘933 Pa 


(6) Suit for redemption of morti 

furni.shes one cause of action fhr 
suit includes original mortgage as wel 
deeds of further charge (’04) 7 n 
Cas 152 (156) (DB). ' ’ ’ ° 

(7) A suit for redemption of a Mai* 

suit for rede 

lion of a possessory mortgage can 
valued under Section 7 (K) CoS?t 

plaintiff ^ inco 


arrears of rent due from the Kanomdar 
and therefore such a .suit does not em¬ 
brace two distinct subjects. AIR 1951 
Mad 187 (Pr 10) = ILR (1952) Mad 92 
(FB). 

(8) A suit • for redemption of four 
usufructuary mortgages executed by the 
same set of mortgagors in favour of the 
same mortgagee on the same day in res¬ 
pect of the same property does not 
involve four distinct subjects but only 
one subject within the meaning of this 
section where the transaction is intended 
and is realiv a single transaction* AIR 
1952 Mad 53 (Pr 2). 


(9) Suit for redemption of usufructuary 
mortgage — Claim for damages for delay, 
in payment of mortgagor's other credi¬ 
tors out of (he consideration retained in 
the hands of defendant mortgagee to be 
set off again.st redemption amount deter¬ 
mined — Such claim is a separate relief 
on which court-fee is payable. AIR 1947 
Mad 435 (436). • 


9. Suits On” several promissory notes* 
boiid.s, etc. —- (1) Suit for recovery of 
money due on different promissory notes 
executed bv defendant embraces distinct 
subjects within meaning of this section'. 
AIR 1933 Mad 178 (178) (DB) »* (’10) 
5 Low Bur Rul 94 (98. 100) (FB), (Ex¬ 
pression distinct subjects’ is equivalent 
to distinct causes of action.’) 

(2) Suit on difTercnt hundis is governed 
by this section and separate court-fee is 
payable m respect of each hundi. ('87) 

j (253) (DB). (Each hundi 

^"ords a separate cause of action.) 

(3) Plaintiff sues for three separate 
deposits — Suit embraces three distinct 
subiects. although suit is preceded by 
single demand for all deposits. AIR 1931 
Mad 712 (712, 713). 


\ — Y nuie ciHii 

based on original obligation sought t 
be added — Plaintiff must pay fres 
court-fee. AIR 1931 Mad 533 (534). 

10. Suit for possession and mesne pK 

possession and mesn 
does not embrace distinct subjecl 
within meaning of this section. AIR 194 
Oudh 412 (413)1 (DB). (Vide U I 

' !* air 1951 Trav-Co 14 

AIR 581 (DB).* 

AIR 1930 Mad 833 (8,34) = 54 Mad 

** ( 9*^) 16 All 401 (401 

^TbuI* 

LBiit see AIR 1942 Cal 40 (41),,] 

ejectment of monthi 
ten.mt and for arrears of rent — Clair 

on deniql of plair 
tiff s title and upon service of notice - 

f)'= " A’ uTi'^An’?7 

doosu"'*” 

arising under Section 1 
of the Hyderabad Court-fees Act, wher 
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Section 17 — Note 10 (contdO 

the words used arc Vause of action' and 
not ‘subject’, it ‘ was heltl that tlic two 
expressions are not synonymous and the 
court-fee payable in such a suit would 
be on total value of the two reliefs for 
possession and mesne profits which flow 
from the same cause of action. AIR 105^1 
Hyd 156 (Pr 6) = ILU (1953) Ilyd 117 
(DB). 

(4) Where ip a suit for possession and 
mesne profits filed by a widow against 
the adopted son an alternative prayer 
for possession by partition of half share 
in property in case delcmlanl’s adoption 
by her husband is held to be valid, is 
also claimed, no .separate or additional 
court-fee is payable on the alternative 
relief cither under Section 7 (iv-B) (d) 
or Section 7 (v), C<nir(-fce.s Act. as 
amended in U. P. ILR (1949) All 79 (82) 
(DB). 

lit Balaoce due On khnta^ suit for. — 

(1) Suit for balance due on Khala — 
Court-fee is not pavablc on each item in 
khala but onlv on total amount due. 
AIR 1922 Bom 376 (377) = 46 Bom 
142 (FB). 

12. Suit for specific performance and 
possession. — (1) Suit for specific per¬ 
formance of conirju't of sale and posses- 
sion does not embrace distinct subjects 
within meaning of this section. AIR 1921 
Mad 360 (362) = 47 Mad 150 (DB) *• 
AIR 1950 Nag 226 (Pr 12) == ILR (1950) 
Nag 336. (Court-fee is payable on con¬ 
sideration for contract— AIR 1920 Oiidii 
167 = 23 Oudh Ca.s 388, Dissented.) 

[Sec also AIR 1928 Lab 6.3.5 (6.35). 

(AIR 1920 Lah 72 and AIR 1918 Lah 
323, Dis.sented from.)] 

[But see AIR 1920 Oudh 167 (168) 

23 Oudh Gas 388. (14 Cal LJ 159, Dis¬ 
sented from.)] 

13. Suit for partition. — (1) A suit for 
partition is by its very nature not a com¬ 
posite suit and it cannot be treated as 
such for purposes of Section 17 merely 
because it comprises movable and im¬ 
movable properties. There is a single 
cause of action and such a suit should 
bo referable to a single provision of the 
Court-fees Act. AIR 1947 Bom 259 (261) 
(FB). 

(2) Suit for joint po.ssossion and parti¬ 
tion embraces two distinct .subjects for 
purpose of this section. AIR 1924 Pat 
558 (559) = 3 Pat 618 (DB). 

[But see ILR (1949) All 79 (82) 

(DB).l 

14. Value for liiriadicfloii. *— (1) Value 

for purposes of jurisdiction is (|uitc irres¬ 
pective df value for purposes of court- 
fees under Section 17 (’10) 1910 Pun 

LR No. .56. p. 142 (144) « 1910 Pun Re 
No. 41 (DB). 

13. "Dl.sHnct siibjeels” — HiMsfrallve 
eases. i»— (1.). DiKlinot suMeets — Co- 
sharer huidlord sued for bis share of 


rent making other co-sharer pro forma 
defendant — Defendant eo-sharcr pia^rd 
that he l>e added as plainlilT and d<'( icc 
for his share be also granted — C.laiius 
of both co-sliarcrs held ili.stinct .siibic< Is 
within Section 17. AIR 1943 Pal 356 
(357) = 22 Pat 275. 

(2) Suit bv reversioner for dodariilifui 
tliat selllenicnt deed executed by l:l^l 
male holder was not binding on )iiiu and 
also for specifir porformanie of agree¬ 
ment executed by last male hohlri — 
Held, separate court-fees w<‘ie pavul)tc. 
AIR 1938 Mad 241 (242) (DB). 

(3) Suit by 7.3 persons for <le<laratioii 
that each plainlitl has raiyali-i< ac 
interest in one out of 7.3 plots of land 
and for declarnlion that coni|)mini>e 
decree is not binding on them, lu hl lo he 
suit embracing 73 distinct subiccis. AIR 
1935 Cal 573 (575) = 63 Cal 163 (I)Bi. 

(4) Suit bv creditor against priniiiv.d 

debtor and several persons >\ho 
guaranteed amount, by sepaiiilc pron<»fivs 
or mortgages is suit embra'ing disiin.l 
subjects. AIR 1915 Low Bur 97 (99) = 

8 Low Bur Rut 219 (FB). 

(5) Plaintiff’s father executed two gift 
deeds ip favour of their mollur. The 
mother sold them under sale-deeds on 
various dales to defendants t. 2. 3. 4. 51h 
defendant's husband and .35lh defendant. 
Defendants 6 to .32 were alienees fr(>in 
the 5th defendant's hu.sband. The plain¬ 
tiffs brought a suit for declaration that 
the alienation in favour of the cliffciont 
defendants were not binding on them 
— Held, that the plainlilTs had a separale 
cause of action against c-ach <>l' Ihc 
alienees in respect of tlie property alicn.il- 
cd in his favour; that each lieclaration 
related to a 'distinct subject' within the 
meaning of Section 17 of the Court-fi'cs 
Act; and that the plaintiffs should there- 
foie, pay court-fee in respect of each 
declaration. AIR 1954 Mad 594 (Pr 50) 
= ILR (1954) Mad 289 (FB). 

(6) Where four separate orders were 
placed bv the Collector witfi tJie peli- 
tioner for supply of wheat to lour 
districts, each of them would be a 
distinct subject, being a distinct transac¬ 
tion with a distinct cause of action, 
though the contracting partic.s are the 
same. AIR 1957 Mad 163 (163). 

(7) In the absence of anything in the 
Rules under Section 16 of the Bar Coun¬ 
cils Act (1926) to show a different inten¬ 
tion. the proper course lo adopt is to 
follow the principle underlying Section 11 
of the Trav-Co. Court-fees Act and lo 
calculate advocate’s fee on each claim 
separately and not on the aggregate v.'due 
of all the claims in the suit. AIR 1957 
Trav-Co 170 (171) =* ILR (1956) Trav-Co 
808 (DB). 

(8) Several inams under separate innm 
deeds resumed bv single order — Single 
suit brouglii by the several persons afferl- 
ed for selling aside order of resumption 
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18. Written examinations of complainants.—When the first or only exami¬ 
nation of a person who complains of the offence of' wronyrnl confinement, or of 
wrongful restraint, or of any oflfence other than an offence lor which police officers 
inay arrest without a warrant, and who has not aircaciy presented a petition on. 
wliich a fee has been levied under thus Act, is reduced to writing under the pro¬ 
visions of tlie "Code of Criminal Procedure, the complainant shall pay a fee ^of 
eight annas, unless the Court thinks fit to remit such payment. / ’ 

fCf. Bom. Act 36 of 1959, Section 19; Him'. Pra. Act 8 of 1068, Section 17; Jammu 
ami Kashmir Act 7 of 1977 Svt, Section 18; Ker. Act 10 of 1960, Sch. II, Art. 11(f); 
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SerlioD 17 — Note 15 (contd-) 
ami- c]cclarli*;» it illegal and 
a millilv — All persons not interested in 
each of the inams and all the inams 
not the joint or common properly of ail 
of them — There is no single cause of 
action for suit and decree is passed in a 
suit brought by only one of them or a 
IVw of them could not enure to the 
benefit of all. AIR 1953 Mad 888 (Prs 8, 
10) = ILR (1953) Mad 655. 


(9) Suit by nuondam minor to set 
.osi(b* various alienations made at differ- 
I'o! limes l)v 'Ihe guardian — Court-fee 
is paval>le s<-paralelv on the several 
alienations. AIH 19.53 .Mad 592 (Pr I). 


110) Application bv T and B for leave 
lo sue in forma pauperis — Death of B 
hclore <li.sposal of applicalion — Appliea- 
lion reiected — T allowed lo pay court- 
fee on moietv of his share — Later B's 
widow applying for being added ns plaiii- 
lifT — Her prayer allowed — She ouglit 
t«i pay court-fee separately on value of 
her moietv share because though plaint 
Was wi-illen on one paper they w’ere 
reallv two plaints consliluling distinct 
subjects — Order demamling pavment of 
dillerence between courl-fee payable on 
valuf of entire property and court.lee 
alriadv paid by T held wrong. .AIR 1949 
Pal 425 tPr 3) = 28 Pat 299 (DB). 

lit) Siibjeets not distinct — Admini- 
slralion suit — Praver for declaring will 
v«»nl and for order that properly be han I 
ed oyer to execulors — Suit d«)es not 
.listinct subjects. AIR 1936 Bum 
o.>o (*^>0) (DBl, 


112) In mortgage suit minor defenda 

— (iua*dian entered into comprop 
and piebininarv and final decree pas 

— M.nors filed suit to set a.side come 

hom' and final decrees 

• . embrace distinct s 

8i2'lFB) 

113) Suit bv land holder against 
under Seel.on 193. Madras Estates 
A. 1. for enhaneement of rent — Gro 
lor enhancement same for all — 

AI?f JlUto “distinct subicc 

AIR 1932 Mad 667 (668, 669). 

(14) Suit for possession against /fit 

<*tit persons in po.ssession of difTe 

parcels of land on allegation that 
hi longed to plalntifT and defendants 
consp,r:u.y with each other have db 
sessed plaintiff is suit on sinSe cat 


action. AIR 1928 Pat 274 (276) = 7 Pal 
402 (DB). 


(151 Suit by reversioner against several 
tres|)asscrs occupying din'erenl portions 
of properly, Sin<*e each trespass gives 
rise t«) a different cause of action, the 
plaintiff has to pav court-fee on the 
aggregate value of tlie propcrlics. AIR 
1966 All 522 (525) = 1966 All LJ 64 

(DB). 

(16) Suit to recover losse.s in respect 
of several consignment.s again.sl Railway 
Company — One noli«-e given — Held, 
suit iloes not embrace distinct subjects.' 
AIH 1924 Pal 596 (597) (DB). 

(17) Suit f< >r nrc-cmplion of two village 
shares sold or!<ler one sjde — There is 
only one c•a*•^(• of action. (’04) 27 All 
186 (1891 (DB). 


(18) Suit ft)r profits f«>r several years 
— Court-! ce i.s pavable on aggregate 
amount and not separalelv on profits of 
each venr. (’85) 7 All 761 (763) (DB). 

(19) \ executing will and creating trust 

and during minority of bis brother’s son 
B appointing C as teslamentarv guardian 
~ In cxeculion of money decree against 
C. propci-l\ .soltl and purchas<^d bv D — 
D laU?r selling to E and F separately 

and E and ]' put ju po.s.scssion of their 
separate portions — .Suit by B "for re¬ 
covery of pci.sses.sif»n. alleging that C had 
no saleabb- interest in Ihe properly, that 
the sale wjjs vind and would not confer' 
title on D to !»• validlv conveyed to 

others — Suit x-ahn-d under Section 7 (v) 
and conri-fee paid on consolidated 
market value of proportv — .Suit held did 
not eml)i‘ace distinct siibiccls but onlS’, 
one .subiect — Allegation in plaint tbal E 
and’ F were* not bona fide trahsierccs for 
xnlue from osiensilite owner did not alter 
basis ol suit. AIR 1950 Mad 155 (Pr 2). 


i I iru Ilia I uic jicirs « 
a aeceased^ parlncr have a .single cntisc o 
action against the surviving paiinors fb 

^87 (888V = 

(19.>8) 2 Mad LJ 442. (ILR 25 Mad 2( 
Rel. on.) 1,0 


16. Paragraph 2. — (i) Second para¬ 
graph of this section seeks to safeguard 
power conferred on Court by Order ,2, 
nuie 6 ami to prevent first parmtropb* 
from being construef) as intended to res- 
t^riel this nr.wer. ' (’ 10 . A l.ow Bnr md 

** 301 Mad 61 

164) (DH>. V t . 
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An<Jh, Pra. Act 7 of 1956, Sch. U, Art 11(0; Mad. Act 14 of 1955, Sch. II, Art 11(0; 
Raj. Act 23 of 1961. Sch. 11, Art 11(0; Mys. Act 16 of 1958, Sch. II, Art. 11(01 

[•] This reference should now l>e read as referring to the Code of Criminal Proccdiue, 
1898 (Act 5,of 1898)—5ee Section 3 of that Act 

I 

STATE AMENDMENTS 

\l>damait and Nicobar: 

Same as that of Assam—Reg. II of 1957, Section 13 (1-8-1957). 

Assam: Nikgaland: 

For the words *‘a foe of eight annas'*, the words *‘a tee of one nipec** wore siil)sti- 
tuted—Assam Act 8 of 1950, Seclibn 2 (1-4-1950); Act 27 of 1962, Section 26 (w.c.f. 
lll2-1963). 

isihar; 

For the words **a fee of eight annas’*, the words “a fee of twelve annos** were suhsti- 
tufed.—Bihar and Orissa Act 2 of 1922 (21-8-1922). 

I 5 • 

Delhi: 

Same as that of Punjab—See G.S.R. 842 dated 21-7-1959. Gaz. of Ind.. 1959. Pt. II, 
Sec. 3 (i), p. 1039. 

Manipur and Tripura: 

Same as that of Assam—See G.S.Rs. 1119-1120, Caz. of Ind., dated 1-7-1963, Pt. II, 
Sec. 3(i), Ext., pp. 501 and 531 (w.e.f. 15-7-1963). ‘ 

f 

Orissa: 

Same as that.of Assam.—Orissa Act 5 of 1939 (31-10-1939). 

, p 

Fondicbeiry: 

Same as that of Andaman and Nicobar—See Act 26 of 1968, S., 3 and Sch. Pt. II. 
(18-12-1968). 

Punjab, Haryana and Chandigarh: 

For the words “eight annas’*, substitute the words “one rupee and twent>'-five Nave 
Paise’*.—Punjab Acts 7 of 1922; 19 of 1957, S. 4 (13-7-1957) and 14 of 1958, S. 3 (25-4- 
1958); Act 31 of 1966, S. 88 (1-11-1966). 

Uttar Pradesh: 

For the word.s “eight annas**, substitute the words “one mpee”.—United Province* 
Acts 2 of 1936 (2-4-1936) and 25 of 1952, Section 5 (1-11-1952). 

West Bengal: 

$ 

Same as that of Assam.—Beng. Act 4 of 1^2 (29-3rl922). 


19. Exemption of certain documents.—Nothing contained in this Act shall 

reader the following documents chargeable with any fee :— 

(i) Power-6f-attomey to institute or defend a suit when executed "[by a 
' member of any of the Armed Forces of the Union] not in civil employ¬ 

ment. 


f[ • 


•] 


I 


SECTION 19 — SYNOPSIS 

1. OovemiUMif, whether exempt from 
Ibibtllty to pay court-fee. 

a. 

. i|(<Claii«e fttlh 
4. Clause (MU). ^ 

> 5. ciauM uha: 

Cllw* & 

7. Clause (bxK ’ ” 


r' 






8. Applications not falling under any 
clause. 

1. Goverumenh whether exempt from 
liability to pay court-f«e.— (I) The Gov¬ 
ernment when a party to a litigation has 
to pay court-fees in the same way as 
any other party. (’02) 25 Mad 457 (467) 
(DB). 

(2) Where a political suit properly Insti¬ 
tuted in a Special Court and governed bv 
♦he provisions of Saurashtra Ordinance 72 
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(Hi) Written statements called for by the Court after the first hearinpj of'a 
suit. 

t[ • • - . • . . ^ 

(v) Plaints in suits tried by ^Village Miinsifs in the Presidency of Fort 

St. George. 

(vi) Plaints and processes in suits before District Panchayats in the same 
Presidency. 

(vii) Plaints in suits before Collectors under Madras Regulation 12 of 1816. 
(viii) Probate of a will, letters of administration, *f[and, save as regards 

debts and securities, a certificate under Bon)bay Regulation 8 of 1837], 
where the amount or value of the property in respect of which, the 
probate or letters or certificate shall be granted does not exceed one 
thousand rupees. 

* 

(ix) Application or petition to a Collector or other officer making a settlement 
of land-revenue, or to a Board of Revenue, or a Commissioner of 
Revenue, relating to matters connected with the assessment of land-Pr 
the ascertainment, of rights thereto or interests therein, if presented 
previous to the final confirmation of such settlemeiit. 


S<‘tllon 10 — Note 1 (contd.) 

'll 1949 was transferred lo the Court of 
the Civil Judge, after the Speri.'il C'ourl 
had alreadv examined certain wiliicsscs, 
the Civil Court could not ask the plain- 
to value his plaint for purposes of 
jurisdirtion and pay court-fees thereon* 
AIK 1952 Sau 102 (Pr 5) (DB). (Plaint 
in political suit — Exemption under 
Rule 17 of the Western India States 
Agency Political Rules.) 

2. Clause (i). — (1) A vakalatnama or 
niUKhtarncimn is a kind of pow 6 r*‘Of-at(or* 
nov and hvnee the exemption under this 
clnu^ will apply to a vakalatnama or 
mukhtarnama executed by any person 
meniiomd in the clau.se for the purpose 

defending a suit. AIR 
1937 Niig C,5 ( 66 ) = ILR (1937) Nag 494 
AIK 1926 Pat 246 (247) = 5 Pat 255. 

3. Clause (ill).— (i) The clause applies 
to written statements filed In miscellane- 

An^ All 332 (333) = 56 

All 747. (Written statements filed in 
answer to an application by Offici.d 
Liquidator of a company to set aside 
transfers as fraudulent*) 

(2) A written objection to an award 
made in a pending suit does not come 
under this clause and requires court-fea 
tinder Article 1 (b), Sch. II Such a 
^ument is an "application” within 

y- 4 Vo Sind 87 

tw) = 23 Sind LR 91 (DB). 

(3) Award filed in Court — Obiection 
denying reference and award - Nature 

s“:»3r-=rt! 

facts'that the objection was 
ing^ithin“ft./^ ® written statement fall- 


court-fee was p.'iyable on such objection. 
AIR 1962 All 75 (77) >= 1961 All U 559* 

(4) As there is no express provision 
for the levy of court-fee on written state¬ 
ments filed at or before the first hearing 
of the suit after the repeal of Section 120, 
Civil P. C., 1859. no court-fee is now 
ch.'irgcable on them and it cannot be 
iiilcrrcd that because Section ' 19 fin) 
exempts written statements filed after 
the first hearing, written statements filed 
at or before the first hearing inquire 
court-fee (*83) 12 Cal LR 366 (369. 370) 

DKi *• (81) 6 Bom 400 (402, 403) 

(DB). 

A written statement pleading a 
set-off or counter-claim is chargeable with 
ad valorem court-fee under Article 1 of 
Sch I (as amended in 1908). If a claim 
made m the written statement does not 
amount to a set-off or counter claim It 
will not be chargeable with any coiirt-fce. 

;941 Nag 138 (140) = ILR (1941) 
Nag 194 (DB). (Suit on mortgage — 
Subsequent mortgagee claiming to be 
allowed lo pay off prior mortgage anl 
to have decree in his favour for com¬ 
bined amounts of two mortgages — N 9 
court-fee is payable on "the claim under 
me -subsequent mortgage inasmuch as 
•* nor counter-claim*) 

* 1 Cal 321 (325, 326) (DB). 

(Suit by prior mortgagee — Puisne mort- 
sagee impleaded in suit — Setting up 
nis mortgage in written statement is not 
setting up a counter claim — Court-fee Is 
chargeable.) ** AIR 1937 Lah 62 (62). 
(BJea in w’ritlen statement that imitu^ 
claims of plaintiff and defendant had 
been adiusted is not plea of set-off and 
no «<>urt-fee is payable on written state¬ 
ment.) •* AIR 1933 Sind 247 (249) (D»). 
It A for accounts — It is not incumbfent 
defendant to pay court-fee qd written 
statement filed by him clainiing decree 
for such sum as may be found due io 
him on settlement of accounts.) : -t 
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(x) Application relating to a supply for irrigation of vaier be.engine to 

Government. 

(xi) Application for leave to extend cultivation, or to relinquisn land, win j 
presented to an officer of land-revenue by a person holding, tuidtr 
direct engagement with Goveinmeut, land of which the I'evemie is set¬ 
tled, but not permanently. 

(xii) Application for service of notice of relinquishment of land or of en¬ 
hancement of rent. 

(xiii) Written authority to an agent to distrain. 

(xiv) First application (other than a petition containing a criminal charge 
or information) for the summons of a witness or other person to attend 
either to give evidence or to produce a document or in re.spcct of 
the production or filing of an exhibit not being an affidavit made lor 
the immediate pui-pose of being produced in Court. 

(xv) Bail bonds in criminal cases, recognizances to prosecute or give evi- 

} dence, and recognizances for personal appearance or otherwise. 

Ixxd) Petition, application, charge or information respecting any offence 
when presented, made or laid to or before a police olficer, or to or 
before the ®fHeads of Villages or the *§Village Police in the terri¬ 
tories respectively subject to the Governors in Council of Maciras and 
Bombay. 


(xvii) Petition by a pri.soner, or other person in duress or under restraint of 
any Court or its officers. 

(xviii) Complaint of a public servant (as defined in the Indian Penal Code), 
a municipal officer, or an ..officer or servant of a Railway Company. 

(xix) Application for permission to cut timber in Government forests, or 
otherwise relating to such forests. 

(xx) Application for the payment of money due by Government to the 
applicant. 

(xxi) Petition of appeal against the chaukidari assessment under ffAct 
No. 20 of 1856, or against any municipal tax. 


Section 10 — Note 3 (contd.) 

(6) A defendant in a parUlion suit ask¬ 

ing for separation of his share in his 
written' statement is not rc<|iiircd to pay 
any court-fee. AIR 1941 Sind r)0 (A7) ^ 
ILR (1940) Kar 534 •* AIR 1936 Lah 1 
(4) « 16 Lah 901 (DB) ** AIR 1932 Mad 
722 (723) = 55 Mad 975 (DB) •* AIR 
1926 Pat 154 (156) (DB). (23 Bom 188 

and 28 Bom 184, Distiofiiiished.) ** (’05) 
29 Bom 79 (81) (DB). 

(But see (’99) 23 Bom 184 (186) (DB).] 

I 

(7) Partition suit by co-tenant —< 
Defendant in his written statement plead- 
ioft that plaintiff should give account of 
rents which he recovered in capacity as 
manager of property — Defendant held 
must value relief and pay necessary court- 
fee, on it. AIR 1933 Sind 304 (304, 305). 

(8) Where in a suit to ' recover price 

of a thi&d supplied the defendant in his 
written statement alleges non-supply and 
clailnW, certain ' sum as loss, it is a clear 
casedf ^t-^ and he must pay ad 
valorem on amount claimed. 

AIR 195^ All 674 (674>. 

^ 4. C3Uiitse>‘(vill^—>- (1) The amount or 
value <of the properly * contemplated by 
lllii elauav ik‘ the -net valufc -obtained'bf 


deducting the value of the debts and 
expenses referred to In annexure B of 
Sch. Ill from the gross value of the assets 
to be disclosed in annexure A of the 
same schedule. Consequently, no court- 
fee will be chargeable when such net 
value of the property does not exceed 
one thousand rupees. AIR 1918 All 306 
(307) = 40 All 279 (DB) AIR 1916 
Ca) 543 (545), (18 Suth WR 153, 

Distinguished.; 17 Cal WN 21. Dissented 
from.) *• AIR 1914 Low Bur 247 (248) 

= 7 Low Bur Rul 359 (DB). (Gross 

value exceeding Rs. 10,000 — Net value 
only Rs. 540 — No court-fee.) 

(See AIR 1914 Cal 40 (45) ** AIR 1914 
Low Bur 245 (246) = 7 Low Bur Rul 356 
(DB). (Word 'value' in Article 11, 
Sch. I means net value; and net value of 
estate should alone be taxed.)] 

[But see (*12) 17 Cal WN 21 (24, 2.5) 

(DB). (Exemption from liability to pay 
court-fees contemplated by this clause as 
well as Sch. I, Article il applies only 
when gross • valtie does ■ not exceed Rs. 
1,000 though court-fee is pay.ible on net 
value in cases where gross value exceeds 
Rs. 1.000-)] 

(2) .Sole executor under will applying, 
for probate in respect of bouse devised 
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(xxii) Applications for compensation under any law for the time being in 
force relating lo the f §acquisition of property for public purposes. 

(xxiii) Petitions presented to the Special Conimissiouer appointed under 
f§Bengaf Act No. 2 of 1869 (to ascerlaiii, regulate and record certaiu 
tenures in Chota Nagpur). 

(xviv) fUPctitions under the Indian Christian Marriage Act. 1872. Sec¬ 
tions 45 and 48.J 

fCf, Anclh. Pra. Act 7 of 1956, Section 67; Bom. Act 36 of 1959, Section 20; Him. 
i^ia. Act 8 of 1968, Section 18; Jammu and Kashmir Act 7 of 1977 Svt., Section 19; 
Ker. Act 10 of 1960, Section 72; Mad. Act 14 ot 1955, Section 72; M> s. Act 16 of 1958. 
Section 69; Raj. Act 23 of 1961, S. 64.] 

[*] Substituted for “by an officer, wanant officer, non-connmissioned officer or private 
of Her Majesty’s Army”, by A. L. O., 1950. 
f] Clause (ii) was repealed by the Amending Act, 1891 (12 of 1891). 

I] Clause (iv) was repealed by the Cantonments Act, 1889 (13 of 1889). 

§] See the Madras Village Courts Act, 1889 (Madras Act 1 of 1889). 

"t] Substituted for “atul certificate mentioned in the first schetlule to this Act annex¬ 
ed, No. 12”, by the Succession Certificate Act, 1889 (7 of 1889), S. 13 (2). 

[•t] See Madras Regulations XI of 1816 and IV of 1821. S. 6 . 

(“§] See Bombay Village Police Act. 1867 (Bom. Act 8 of 1867), Ss. i4,;15 and 18. 
[It] The Bengal Chaukidari Act, 1856. 

[t§] See now the Land Acquisition Act, 1894 fl of 1894). 


fu 


The Chota Nagpur Tenures Act, 1869. 

Substituted for the Original clause by the Indian Christian Marriage Act. 1872 
(15 of 1872), Section 2. 

STATE AMENDMENTS 

Andaman and Nicobar* j 

of West Bengal.—Reg. II of 1957, S. 14 (1-8-1957). 

SooHoii 19 — Note 4 (contd.) 
lo him by the Icslalor and in respect of 
wlmlj a suit for po.ssc.ssion by testator 
w: s pcuifling — Mere right of action, in 
rc'jHil o| house held was devised by 
testator — Such right could not be valued 
m motu’v -- Case held was not provid¬ 
ed lor by Act and value of properly for 
purpose of application might fairly be 

CaV'syy’foTD) '(DBK 


241 (242) (DR) 

termination 

ot suits icferred to in petition lo file in 
suit n ®'***^’*"*^“‘ showing result of the 

linn f*'■»). — (1) Petition men- 

under restraint. Prisoner or person in 

nrc'civirsu’ir‘‘r wishinc lo 

passed „ ^urh . decree 

•his elause and 'cannot “me "he"’“sui“"‘’oJ 
appeal without, nayins ieeessarv eourt 

r^.ou.redn^nder^the,e^t. ^ 


does not fall w'ilhin the clause as il 
docs not a.sk for any relief aiTecting him 
in his capacity as a prisoner. AIR 1936 
All 318 (318) = 58 All 871 = 37 Cri 
L Jour 566. 

(3) Section 19 (xvii) cannot be inter¬ 
preted as applying to criminal matters 
alone. Where a iudginenl-deblor, while 
in cusiody applied, under Chap. XX; Civil 
P- C. to be declared insolvent ’ and on 
me application being refused by lower 
K J^PPealed against the order, it was 
held that the case wa.s governed by this 
clause and the memorandum of appeal 

exempt from court-fee. (’84) 10 Cal 

61 ( 62 ). t 

(4) The petition. In order to be exempt 
irom court-fee mulcr this clause, must 

been filed when the petitioner is 
actually in prison, duress or under 
restraint. A petition written when the 
petitioner is in prison, duress or under 
restraint but filed when he is not in 
prison, duress or under restraint will not 

An *bis clause. AIR 1942 

All 45 (46) « ILR (1941) All 793. 

person released on '^probation, 

Court after maintaining 

H lirf ^ terras contained in con- 

RnuS* ^ ^be Probation 

Rules. IS under restraint of Court fthd 

wIMnmr® revision 

A R Courl-fee thereon. 

AIR 1967 All 81 (82) .= 1954 Alh-LJ 665 
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Assam: Nagaland: 

(1) In item (viiO of the section, for the words *‘one thousand ntpces”, the words 
"two thousand rupees” were substituted.—Assam Act XIV of 1936 (2-12-1936), Act 27 of 
1962, S. 26 (w.e.f. 1-12-1963). 

(2) Omit item (ix).—Assam Act VIII of 1950, S. 3 (1-4-1950), Act 27 of 1962, S. 26, 
(w.e.f. 1-12-1963). 

Bihar: 

In item (viii) for the words "one thousand rupees”', the words "two thousand rupees” 
were substituted.—Bii\ar and Orissa Act U of ,1922 (21-8-1922). 


Manipur and Tripura: 


In Section 19,— 

(i) Clauses (v), (vi) and (vii) shall he omitted; 

(ii) in clause (viii), for the words beginning with "Probate of a will” and ending 

with "Regulation VIII of 1827”, the words "Probate of a will and letters of 
administration” shall be substituted and omit the words "or certificate”; 

(iii) in clause (xvi), the words beginning from "or to or before the Heads of 
villages” and ending with "Madias and Bombay”, shall- be omitted; 

(iv) in clause (xxi), omit the words "the chaukiclari assessment under Act 20 of 

1856, or under”; and 

(v) omit clauses (xxiii) and (xxiv).—See G.S.Rs. 1119, 1120, Gaz. of Ind., d. 1-7- 

1963, Ft. II. Sec. 3 (ij. Ext., pp. 501 and 531 (w.e.f. 15-7-1963). 

Orissa: 

In Section 19 , in clause (viii;, tor the words "one thousand rupees”, substitute the 


words "two thousand rupees”.—Orissa Act 11 

Note.—Bihar and Orissa Act II of 1922, T, 
Act 16 of 1935 have been repealed in 
of 1967, S. 2 and Sch. 

Section 19 — Note 5 (contd.) 

(6) A petition filed b.y an advocate or 
counsel on behalf of a prisoner is a 
petition "by a prisoner" within the 
meaning of this clau.se. AIR 1942 Pesh 
50 (50). (Revision application by pri¬ 
soner presented through counsel.) •* AIR 
1930 All 261 (262) * 52 All 542. (The 
fact that it was an adjournment applica¬ 
tion made by the counsel for his personal 
convenience is immaterial.) ** .MR 1921 
Rang 160 (160) = 1 Rang 510. (Petition 
of appeal or revision.) ** AIR 1922 Upp 
Bur 14 (15) = 4 Upp Bur Rul 72. (Ap¬ 
plication for bail.) ** AIR 1918 Nag 125 
(126) = T4 Nag LR 77. (Potilion of 
appeal-) *« (’84) 10 Cal 61 (62). (Appeal.) 

6. Clause — (1) A complaint by 

an ofTicial in an official capacity does 
not require court-fee stamp. AIR 1930 
All 820 (821) = 53 All 208 = 32 Cri 
L Jour 306. 

(2) A complaint brought by a Munici¬ 
pal Officer is also exempted. It has been 
held that no process fee is leviable on 
a complaint made bv the Municipal 
Omcer (’93) 16 Mad 423 (424) (DB). 

7« Clause (xx).— (1) An application for 
refund of court-fees under Section 13 of 
the Act is covered by this clause and no 

[Vol. 7.] 3 A. M. 4 


of 1967, S. 3 (20-7-1967). 

N. Act V of 1922 and G. P. and Borar 
their application to Orissa by Orissa Act 11 


court-fee is chargeable on such applica¬ 
tion. AIR 1932 All 590 (591) » 54 All 
790- 

(2) An application to the High Court 
for refund on money deposited in liie 
Court towards costs of preparation of 
paper book of'a Privy Council appeal is 
not an application for payment of money 
due by Government to the applicant 
within the meaning of this clause and 
hence is not exempt from payment of 
court-fee. AIR 1923 Cal 599 (COO) (DB). 

8. Application no| falling under any 
clause.— (1) Where a certain sum is pay¬ 
able to a party under the order of the Court, 
and the Court has already pronounced 
as to the right of the parly concerned lo 
receive that sum, the application for 
refund thereafter is in pursuance of such 
an order and cannot come under the 
category of a petition under Sch. II, Arli- 
cle 1 (d). The reason why no provision 
has been made under Section 19 is that 
the documents covered therein are tho.se 
which but for the exemption would come 
under one or other provisions of the 
Court-fees Act, and would thus be 
chargeable with the proper court-fee 
required. AIR 1961 Pat 246 (246) = ILR 
38 Pat 1230 (DB). 
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Pondicherry; 

Same as that of Andaman and Nicobar—See Act 26 of 1968, S. 3 and Schedule, 
Pt. II {18-12-1968}. 

Uttar Pradesh; 

For clause (iii) the following clause was snbsfitiited. viz.:— 

“(iii) Written .statement not being one mentioned in Art. 2-.A, Sch. I, nor one 
containing a counter-claim, set-ofl or a prayer oilier than a prayer for instal¬ 
ments or relating to costs of the suit.”—U. P. Act XIX of 1938 (9-1-1939). 

West Bengal: 

In item (viii), for the words “one thousand rupees”, the words “two thousand rupees” 
were substituted.—Bengal Act I\' of 1922 (29-3-1922). 

In item (i), after the words “po\ver-of-attomey”, the words “or other written autho¬ 
rity” were inserted; and after item (xxiv), the following paragraph was added, viz.; 

“(xxv) Petitions of appeal by .servants of the Government or a Court of Wards 
against orders of dismissal, reduction or suspension; C(»pies of .such orders filed with 
such appeals and applications for obtaining such copies.”—Bengal Act VII of 1935,' 
(2-5-1935). 


•CHAPTER ni-A 

PROBATES, LETTERS OF ADMINISTRATION AND CERTIFICATES OF 

ADMINISTRATION 

19-.V Relief where too high a court-fee has been paid,—Where any person 
on applying for the probate of a will or letlers of administration has estimated the 
propeity of the deceased to be of greater value than the same lias afterwards 
pjoved to be. and has consequently paid too high a court-fee thereon, if within 
SIX rnontiis after the true value of the property has been ascertained, such person 
produces the probate or letters to the Chief Controlling Revenue Authority f[for 
the local area in which the probate or leiters has or have been granted 

and delivers to such Authority a particular inventory and valuation’ of the 
property of the deceased, verified by alluiavit or affirmation 

or leut 

the said Authority may— '* 

(a) cancel the stamp on the probate or letters if such stamp has not been 
already cancelled; 

Section 19-A — Note 1 

(U Where the properly to be valued is 
a debt the applicant is not bound to 
value it at its face value but is entitled 
to stale what he considers to be the fair 
value of it (according to the chances of 
Its recovery, etc.), and to apply on that 
basis. If the Revenue authority is not 

estimate he can deal 
J\nh the matter under Section 19.H. 

placed on the debt 

lion 10 '' .i 

tion 19-E and if too high a value 
P^^ced on It part of the duty must 
refunded under Section 19-A _ This 

?Q?i‘®n iu^Sment-debt also AIR 

1931 Bom 419 (420) = 55 Bom 844 


If 


IS 

be 


valul chargeable on the 

?■ estate as at the date of 

do no/'aM changes in value 

amount of fee payable. 

(12) 14 iQd Cas 804 (806) (Burma). 


(3) Transfer of suit to High Court 
under Clause 13 of the Leliers Patent 
((.:d.) — Section 19-A does not apply. 
AIR 1955 Cal .52 (Pr 17). 

(4) The inhorenl power of a Court to 
remit or refund Court-fees is confined only 
to lees which have been illegally or 
erroneouslx asses.sed or collected and docs 
not extend to fees which haVe been paid 
or collected in accordance with the provi¬ 
sions of the Court-fees .\cl. AIR 1958 
Puni 38 (42) = ILR (1958) Punj 104 
(rB). 

. for probate or Letters of 

Adimiiiistration — Excess, valuation • of 
property by an applicant — Correct 
valuation made after grant of probate or 
Letters of Administration as per the 
practice followed in Calcutta — Refund 
ol excess Court-fee — Chief Controlling 
Revenue Authority need not insist for 
amcndmenl of valuation bv the High 
Court, (1967) 71 Cal WN 239. 

b'-.M 
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(b) substitute another stamp for denoting the court-fee which should have 

been paid thereon; and 

(c) make an allowance for the difference between them as in the case o£ 

spoiled stamps, or repay the same in money, at his discretion. 

[Cf. Andh. Pra. Act 7 of 1956, S. 52; Bom. Act 36 of 1959, S. 21; Him. Pra. Act 8 

of 1968, S.19; Jammu and Kashmir Act 7 of 1977 Svt., S. 19-A; Ker. Act 10 of 1960, 

S. 55; T. N. Act 14 of 1955, S. 55; Mys. Act 16 of 1958, S. 52; Raj. Act 23 of 1961, 

Section 50.] 

[®] Chapter III-A was inserted by the Probate and Administration Act, 1875 (13 of 
1875), Section 6. 

[1] Substituted for the words “of the Province” by the Court-fees (Amendment) Act 
1901 (10 of 1901), Section 3(1). 

STATE AMENDMENT 

Uttar Pradesh: 

At the end of clause (c), the following matter was inserted after siihstitutinc a comma 
for the fullstop:— 

“after deducting 'ten naye paise tor eacn rupee or traction thereof.”_U P. 

Acts 19 of 1938 (9-1-1939) and 20 of 1958, Section 3. 


19-B. Relief where debts due from a deceased person have been paid out of 
his estate.—Whenever it is proved to the satisfaction of such Authority that an exe¬ 
cutor or administrator has paid debts due from the deceased to such an amount 
as, being deducted out of the amount or value of the estate, reduces the same to 
a sum which, if it had been the whole gross amount or value of the estate, would 
have occasioned a less court-fee to be paid on the probate or letters of adminis¬ 
tration granted in respect of such estate than has been actually paid thereon under 
this Act, 

such Authority may return the difference, provided the same be claimed 
within three years after the date of such probate or letters. 

But when, by reason of any legal proceeding, the debts due from the de¬ 
ceased have not been ascertained and paid, or his effects have not been recovered 
and made available, and in consequence thereof the executor or administrator is 
prevented from claiming the return of such difference within the said term of 
three years, the said, Authority may allow such further time for making the claim 
as may appear to be reasonable under the circumstances. 

[Cf. Bom. Act 36 of 1959. S. 22; Him. Pra. Act 8 of 1968, S. 20; Jammu and Kash¬ 
mir Act 7 of 1977 Svt., S. 19-B; Andh. Pra. Act 7 of 1956, S. 53; Ker. Act 10 of 1960 
S. 50 (2) (a); T. N. Act 14 of 1955, S. 56 (2) (a); Mys. Act 16 of 1958, S. 53; Raj. Act 
23 of 1961, S. 51 aud Sch. Ill, Pt. I, Anne.xure B, Item I.] 


19-C. Relief in case of several grants.—Whenever *[® * a grant of pro¬ 
bate or letters of administration has been or is made in respect of the whole of the 
property belonging to an estate, and the full fee chargeable under this Act has 
been or is paid thereon, no fee shall be chargeable under the same Act when a 
like grant is made in respect of the whole or any part of the same property belong¬ 
ing to the' same estate. 


SECTION 19-C — SYNOPSIS 

1. Scope. 

2. Increase in value of property oi 

scide of fees Applicability 61 
thU ’ section. 

2. n^u’straflve cases. 

4. *TuU fee chargc^le under this Aci 
has been paid**. 

{I*, *^Same property belonglni; to the 
, same estate'*. 

Po^er of appointineot. 


1. Scope.— (1) The section was enact¬ 
ed to provide for avoidance of payment 
of court-fees over again in cases, in 
which after a grant of probate or letters 
of administration on payment of the 
full fee prescribed, a fresh grant of pro. 
bate or letters of administration becomes 
necessary, e. g., where probate is revok¬ 
ed. AIR 1920 Pat 273 (274) = .fi Pat 
L Jour 36 (DB). 

(2) The principle on which the 
is granted under the section is that 
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Whenever such a grant has been or is made in respect of any property form¬ 
ing part of an estate, the amount of fees then actually paid under this Act shall be 
deducted when a like grant is made in respect of property belonging to the same 
estate, identical with or including the property to which the former grant relates. 

[Cf. Andh. Pia. Act 7 of 1956, S, 55; Bom. Act 36 of 1959, S. 23; Him. Pra. Act 
8 of 1968, S. 21; Jammu and Kashmir Act 7 of 1977 Svt., S. 19-C; Ker. Act 10 of 1960, 
S 58; Mad. Act 14 of 1955, S. 58; Mys. Act 16 of 1958. S. 58; Rai. Act 23 of 1961 
Section 53.] 

[®] The word “such” was repealed by the Amending Act, 1891 (12 of 1891). 

19-D. Probates declared valid as to trust-property though not covered by 
court-fee.—The probate of the will or the letters of administration of the effects 
of any person deceased heretofore or hereafter granted shall be deemed valid and 


Section 19-C — Note 1 (contd.) 
the time of the fresh grant there is no 
new succession or devolution of the 
e.state. AIR 1916 Cal 290 (292) = 43 Cal 
625 (DB). 

(3) The law in England is also the 
same and no stamp duly is payable on 
siib.sequent grants. See AIR 1916 Cal 290 
(292) = 43 Cal 625 (DB). 


2. Increase in value of property or 
siMie of foes — Applicability of this sec¬ 
tion.— (1) Where proper court-fee has 
been once paid, no additional fee is pay¬ 
able at the time of the subsequent grant, 
even though the value of the property 
ha.s increased or the scale of fees pay¬ 
able has been enhanced during the 
interval. (’08) 4 Low Bur Rul 255 (255) 
•• AIR 1916 Cal 290 (291) = 43 Cal 625 
(DB). 


3. Illustrative cases.— (1) The section 
is wide in terms and applies to all cases 
where a subsequent grant has to be made 
after full court-fee has been paid at the 
time of a previous grant. AIR 1925 Rang 
217 (217, 218) = 3 Rang 90 (DB) *• AIR 
1920 Pat 273 (274) = 5 Pat L Jour 36 
(DB). 

(2) When there are several executors 
and probate is granted first to one on 
payment of full fee and then to another, 
no fresh court-fee is payable at the time 
of the second grant- (’71) 15 Suth WR 
496 (496). 

(3) No fresh fee is payable on a sub¬ 
sequent application for letters of admini¬ 
stration de bonis non. AIR 1925 Rang 
217 (217, 218) = 3 Rang 90 (DB) •• 
AIR 1920 Pal 273 (274). « 5 Pat L Jour 
86 (DB). 

(4i No fresh court-fee is payable when 
the first grant is annulled or revoked and 
a fresh grant is made. (’07) 1 Sind LR 

*’021 1902 Pun Re No 1. 
139 * ** ® ‘APP* 


(5) When first application for letters of 
administration in respect of part of nrd- 
perty is made by a creditor and then a 
subsequent application in respect of the 
whole of the properly is made by the 
Administrator-General, in computing the 
fee payable on the second application, fee 
paid on the first application by the credi¬ 


tor is to be deducted. (’71) 8 Beng LR 
(App) 43 (44). 

4. “Full fee chargeable under this Act 
has been paid’.— (1) This section 
applies only when the first and the sub¬ 
sequent gr;ints have been made after the 
Court-fees Act h.Ts come into force and 
ad valorem fee has been paid at the 
time of the previous grant under the 
Court-fees Act. AIR 1925 Rang 217 (218) 
= 3 Rang 90 (DB) ** AIR 1916 Cal 290 
(291) = 43 Cal 625 (DB). 

(2) Where the fee paid on the previous 

application was not ad valorem but a 

fixed fee, under the law then in force 

and the second application is made after 
the Court-fees Act came into force, no 
relief against payment of ad valorem 
court-fee under the Act can be granted 
under this section. AIR 1926 Rang 217 
(218) = 3 Rang 90 (DB) •* (’78) 3 Cal 
733 (735) •* (’71) 6 Beng LR (App) 137 

(138). 

(3) The fact that duty has been paid 

in England cannot be a ground for claim¬ 
ing exemption under the -section as the 
fee paid in England is not a “fee charge, 
able under this Act". (’76) 1 Cal 168 
(174) (DB) *♦ (’79) 4 Cal 725 (726). 

5. "Same property belonging to the 
same estate”.— (i) When the first and 
subsequent grants are in respect of succes¬ 
sion to different deceased persons, full 
court-fee is payable on both the grants 
though the grants may relate to the same 
property. AIR 1920 Pat 273 (274) = 6 
Pat L Jour 36 (DB). 

Power of appointment.— (1) A by 
y^*“_R*v(ng general power of appointment 
to B over Rs. 7,000 — On A’s death, his 
will proved and probate fee paid on 
Rs. 7,000^— B executed will in which 
®*®rcised power of appointment and 
died — B’s executor applying foi pro- 
PAte of her will — Power of appointment 
created by A's will is "properly" within 
Sch. I, Article 11 — Section 19-G does 
not apply. (’02) 25 Mad 515 (516, 617). 

Section 19-D — Note 1 

(1) Retrospective effect was given to 
the Financial Resolution No. 2004 of 1871 
remitting court-fees in respect of probat¬ 
es or letters of administration from, 1st 
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available by his executors or administrators tor recovering, transferring or assign¬ 
ing any movable or immovable property whereof or whereto the decease<l was 
possessed or entitled, either wholly or partially as a trustee, notwithstanding the 
amount or value of such property is not included in the amount or value ol the 
estate in respect of wliich a court-fee was paid on such probate or letters of 
administration. 

[Cf: A. P. Act 7 of 1956, S. 53: Bom. Act 36 of 1959, S. 24: H. P. Act 8 of 
1968, S. 22: J. and K. Act 7 of 1977 Svt, S. 19D: Ker. Act 10 of 1960, S. 56, 
proviso to sub-section (1); T. N. Act 14 of 1955, S. 56(1), proviso: Mvs. Act 16 
of 1958, S. 53: Raj. Act 23 of 1961, S. 51.] 


Section 19-D — Note 1 (contd.) 

April 1870 by a Government Notification 
of 1872. (’05) 29 Bom 161 (167) (DB). 

(2) No stamp duty is payable on pro¬ 
bates or letters of administration in res¬ 
pect of properly to which the deceased 
was entitled as a trustee. (’75) 14 Bong 
LR 184 (186). (Hindu lady succeeding 
to her father's properly for the estate of 
a Hindu daughter — On the application 
by her sons for letters of administration, 
held on her death the grand-father's 
estate became in the hands of her re¬ 
presentatives trust property in respect of 
which no duty was payable ) •* ('73) ll 
Beng LR (App) 39 (40). (One of two 
brothers, ioint in estate, dying unmarried 
leaving the other brother as heir, held 
court-fee was payable on share of 

deceased brother but surviving brother s 
share should be treated as trust properly 
and be exempted from duty.) 

(3) The exemption does not extend to 

property held in trust bencficiallv or 

with general power to confer a Inncficial 
interest. AIR 1942 Lah 173 (170' « 11.R 
(1942) Lah 717 (FB) ** (’05) 29 Bom 161 
(167) (DB). 

(4) Where the probate or letters of 

administration concern trust properly 

alone, there can be no exemption from 
court-fee. AIR 19.35 All 449 (450) = 57 
All 881 (DB) •• (’03) 27 Bom 140 (143. 

144) (DB). 

[But see AIR 1942 Lah 173 (178) = 

ILR (1942) Lah 717 •* (’05) 29 Bom 161 
(169) (DB).3 

(5) Different views are held as to whe¬ 
ther ioint family properly standing in 
sole name of manager is trust properly 
so as to be exempt from probate or 
administration duty under the section. 

(a) The section applies to such a case.' 
AIR 1924 Bom 228 (229) <18 Rom 

7.5 (FB). (Overruling AlR 1915 

Bom 18 =* 39 Bom 245-1 •• AIR 
1956 Sau 93 (95) (DB) *♦ (’96) 23 
Cal 980 (98.3) (DB) •• AIR 1912 
Lah 173 (178) = ILR (1942) Lah 
; 717 (FB). 

[See AIR 1925 Cal 1201 (1204, 120.5) = 
62 Cal 871 (DB).l 

[See also AIR 1954 Cal 4^14 (^r 30)4 


(b) Court-fee is payable on the value 
of the share which the deceased 
would have got if the propertv had 
been divided just before his death. 
AIR 1927 Mad 1101 (1101) (DR) 
•• (’10) 33 Mad 93 (96, 100) (FR). 

Full court-fee is payable in .siu h a 
case. AIR 1935 All 449 (450) = .57 
All 881 (DB) ** AIR 1939 Pat 126 
(129) = 17 Pat 542 (DR) ** AIR 
1920 Pat 153 (154) = 5 Pal L .h)ur 
510. 

(6) A bequeathed his property to his 
• wife B and sons of his neplicw C atul D 

jointly. B was to manage the propoilv 
during her lifetime and after her dc.ith 
C and D were to take possession. On the 
death of B, C and D applied for limiied 
letters of adininistralion and claimed 
exemption from court-fee. It was held 
that the will did nol constitute B trustee 
for C and D and Ihov were not entitled 
to exemption from payment of court-fees. 
AIR 1928 Bom 55 (50, 57) = 52 Boin 

188 (DB). 

(7) A invested money in the post-office 

in the name of his minor son B. On the 
death of the minor, A claimed that the 
money was held "in trust not beneficial¬ 
ly or with general power to confer a 
beneficial interest” and therefore, no 
courl-fee was payable on the letters of 
administration. He staled that Ihe 
money was his own and was invested in 
the minor’s name in order to escape 
payment of income-tax. It was held that 
he could not be heard to say so and 
was liable to pay courl-fce in respect of 
the money. AIR 1935 Cal 509 (511) = 

62 Cal 114. 

(8) A, bv his will appointed his senior 
widow as the sole executrix and it was 
provided that, the junior widow would 
get an annuity of Rs. 50 every month. 
The senior widow on applying for pro¬ 
bata claimed that she was entilled to 
deduct from the gross value of the estate 
the capitalized value of the annuity, as 
she held it in trust for the junior widow 
under the will. It was held that Ihe 
senior widow could not claim exempti<in 
from duty- AIR 1917 Pat 98 (99) = 2 
Pat L Jour 611 (DB). (Trust created bv 
the will of a testator is .not excmpte-l 
from Ihe payment of probate duty.) 


54 p .a*-E X 1—3 i9-FJ 


[The] Coiui-fces Act, 1870 


’SE. Fr5\'is!cn foi* caso whtTC- too lo\7 a co-.:rt-fee has beeii paid on pro- 
fcarci, ».*tc.—Where any person on appl\iii>z tor pixjbate or letters of ad- 
nuuistr.ition has estimated tho estate of the deceased to be of less value than the 
same has afterwards proved to be, and has in consequence paid too low a court- 
ity thereon, the Chief Controlling Revenue-authority *[for the local area] in 
wnich the probate or letters has or ha\e been granted may, on tlie value of the 
estate of the deceased being verified by affidavit or affirmation, cause the probate 
or letters of administration to be duly stamped on payment of the full court-fee 
vrinch ought to have been originally paid tliereon in respect of such value and 
of tlie furtlier penalty, if the probate or letters is or are produced within one year 
Rom the date of pant of times, or, if it or they is or are produced aC 

dedn/rr ' f ? twenty tunes, such proper court-fee, without any 

deduction of the court-tee originally paid on such probate or letters : ^ 

application be made \vithin six months after the asoer- 
ta.nnieiit of the true value of the estate and the discovery that too low a court. 

fhitTuch fee w^'"^ ""l ^ Authority is satisfied 

that such fee was paid m consequence of a mistake or of its not being known 

at tlie time that some particular part of the estate belonged to the deceased and 

ilhout any intention of fraud or to delay the payment of the proper court fee 

he said Authority may remit the said penalty, and cause the probate or lettS 

wh^h shorild1.r'be“e‘ rfiT^pai^thlon.^ 

S ^ai' s' %77 a. P. Act 8 cl 1988. 

" - SI ' aViSt . i .!*!”4 

1901 Province by the Court-fees (Amendment) Act, 

Sec«oTbE““oMe 

has been paid at first the said AnthnrTf'"'^k“nwinch too. low a court-fee 

•stamped in manner aforesaid until I cause the same' to be duly 

tlic Court by which the letters nf i i • given such security^ to 

--- wmch_the letters of adminis tration have been granted as ought by 

the ground that the valuation had been 
incorrectly made or that the discretion 
in the imposition of the penalty had been 
erroneously exercised. AIR 1916 Cal 797 

Bom PJ 7^5^i ** 

Where the action of the Revenue 

nll» where he has 

not followed the procedure prescribed bv 

source of his 
*^0 enforceable claim 
^®^rl is bound to recog- 

230 mR? = 43 Cal 

finn«i^P ' ^‘^^^Rolor Calling upon peti- 
q u® ,o? amend valuation under Section 

f Petitioner disputing correct- 

by Collector — 

Revenue 

w bout moving probate Court for en¬ 
ures i ” *4), is ultra 

vires and Civil Court can interfere.) 

(7) Death of zemindar — Prooerlv 
laS.* ■ administ^atTr - 

e pd * compensatioii 

hCfl r~, Administrator liable to pay pro- 
ILR ^rjat'^en compensation. r62) 


Section i9.E — Note 1 

nvi n -.1 H applicable the 

0 . inniled value of the properly of the 

dcM-easeci given by the person applying 
lh-,t"‘“th 'should be less than 

0,T 230 (Db!*^ = 43 

thc^n mt no application on 

mt part ol the person who has taken 
Old probate or letters and produces the 
same to be < uly stamped, the section wm 
«'» apply. AIR 1916 Cal 797 narw _ io 
Cal 2.30 (DB) - ('961 1896 Bom PJ^TSl 

(3) The mistake may be either of fani 
or of aw. AIR 1936 Sind 15^ (153) - 

fL '■nder Se^. 

sion.l ' identical exprS- 

Lah 9-17 (949).] 

or determining whether 

or not too low a ronri u **t:iner 

doroS'b^ /h”/ “> " ' 

Revenue authoSty^'T'l'^rjIgr 

u™ to 
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law to have been given on the granting thereof in case the full value of the 
estate of the deceased had been then ascertained. 

[Cf: A. P. Act 7 of 1956, S. 59: Bom. Act 36 of 1959, S. 26; H. P. Act 8 
of 1968, S. 24: J. and K. Act 7 of 1977 Svt. S. 19F: Ker. Act 10 of 1960, S. 62: 
T.N.Act 14 of 1955, S. 62; Mys. Act 16 of 1958, S. 59; Raj. Act 23 of 1961, S. 57.] 

•19G. Executors, etc., not paying full court-fee on probates, etc., within six 
months after discovery of under-payment.—Where too low a court-fee has been 
paid on any probate or letters of administration in consequence of any mistake, or 
of its not being known at the time that some particular part of the estate belonged to 
the deceased, if any executor or administrator acting under such probate or letters 
does not, within six months f[* * *] after the discovery of the mistake or of any 
effects not known at fhe time to have belonged to the deceased, apply to the 
said Authority and pay what is wanting to make up the court-fee which ought 
to have been paid at first on such probate or letters, he shall forfeit the sum of 
one thousand rupees and also a further sum at the rate of ten rupees x^er cent, on 
the amount of the sum wanting to make up the proper court-fee. 

[Cf: A. P. Act 7 of 1956, S. 58: Bom. Act 36 of 1959, S. 27: H. P. Act 8 
of 1968, S. 25: J. and K. Act 7 of 1977 Svt. S. 19G: Ker. Act 10 of 1960, S. 61 
(2) (3) (4); T. N. Act 14 of 1955, S. 61 (2) (3) (4); Mys. Act 16 of 1958, S. 58; 
Raj. Act 23 of 1961, S. 56.] 

[®] As to recovery of penalties or forfeitures under S. 19G, see S. 19J. 

s 

[tl The words and figures “after the first day of April, 1875, or’' were repealed by 
the Amending Act 1891 (12 of 1891). 

STATE AMENDMENTS 

Section 19-GG 
Assam and Nagaland: 

After S. 19G the following new section was inserted as S. 19-GG viz.:— 

‘'19-GG. Probate and letters of administration inoperative in certain cases.—Notwith¬ 
standing anything contained in this or any other Act, no probate or letters of admin;- 
strattion- heretofore or hereafter granted by any Court outside the limits of the State 
of Assam shall operate to confer upon the grantee any title to immovable property in 
Assam of which he did not obtain possession prior to the 1st January 1937, unless he 
bolds a certificate from the Chief Controlling Revenue Authority of As.sam that he has 
paid the court-fee due on such probate or letters of administration in respect of the full 
value of such property.”—Assam Act 14 of 1936 (2-12-1936): Act 27 of 1963. S. 26 
(w.e.f. 1-12-1963). 

Manipur and Tripura: 

Same as that of Assam — See G. S. Rs. 1119-1120, Gaz. of Ind., 1-7-1963, Pt. II, 
S. 3 (i). Ext., pp. 501 and 531 (w.e.f. 15-7-1963). 

Notice of application for probate or letters of administration to be 
given to Revenue-authorities, and procedure thereon.—(1) Where an application 
for probate or letters of administration is made to any Court other than a High 
Court, the Court shall cause notice of the application to be given to the Collec¬ 
tor. 


(2) Where such an application as aforesaid is made to a High Court, the 
Hi^ Court shall cause notice of the application to be given to the Chief Con¬ 
trolling Revenue-authority fffor the local area in which the High Court is situat- 
ed]. • 


Section 19-G ~ Note 1 

'(iV,Woi^ “mlitake” used in this see- 
tiott' hits same' meaning as in Section Id-E- 
AIR 18S8':La!i «47 (‘Oiil); 


Seetion 19-H — Noth 1 
(1) Object of this section is to safe¬ 
guard revenue and not to delay grant 
of probate or letters. ('28) 32 Cal WN 
799 (804) •* AIR 1925 Ca! 1201 (1203) = 
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(3) The Collector within the local limits of whose revenue-jurisdiction the 
property of the deceased or any part thereof is, may at any time inspect or cause 
to be inspected, and take or cause to be taken copies of, the record of any case 
in which application for probate or letters of administration has been made; and 
if, on such inspection or otherwise, he is of opinion that the petitioner has under¬ 
estimated the value of the property of the deceased, the Collector may, if he 
thinks fit, require the attendance of the petitioner (either in person or by agent) 
and take evidence and inquire into the matter in such manner as he may diink 
fit, and, if he is still of opinion that the value of the property has been under¬ 
estimated, may require the petitioner to amend the valuation. 

(4) If the petitioner does not amend the valuation to the satisfaction of the 
Collector, the Collector may move the Court before which the application for 
probate or letters of administration was made, to hold an inquiry into the true 
value of the property : 

Provided that no such motion shall be made after the expiration of six 
months from the date of the exhibition of the inventory required by Section 277 
of the I Indian Succession Act, 1865, or as the case may be, by Section 98 of the 
fProbate and Administration Act, 1881. 

(5) The Court, when so moved as aforesaid, shall hold, or cause to be held, 
an inquiry accordingly, and shall record a finding as to the true value as near 
js may be, at which the property of the deceased should have been Estimated, 
ilie Collector shall be deemed to be a party to the inquiry. 

(6) For the purposes of any such inquiry, the Court or person authorized by 
the Court to hold the inquiry may examine the petitioner for probate or letters 
of administration on oath (whether in person or by commission), and may take 
su^ further evidence as may be produced to prove the true value of the pro- 

aforesaid to hold the inquiiy shaU return to 

Coi^m.v proceeding, and the 

Uiat itTs erroneol^ ® unless it is satisfied 

but shallTlTt Court recorded under sub-section (5) shall be final, 

of s' 9 R ^ ^ot 36 of 1959 S. 28- H P Act 8 

Ss 55 59 T 14- 0^1955 Ke^. Act 10 of IW 

Raj. Act 23 of Wfil Ss 50, 55 ] ’ ’ ’ 1^58, Ss. 52, 56; 

[®] Section 19H was inserted bv S Q r>f r * i . 

1899). The orimn«l « Amendment Act, 1899 (11 of 


1890. 


The orimnal « iQu . --vaac-xcca /Mnenament Act, layy (1 

Ihe original S. 19H was repealed by S. 2 and Schedule of Act 8 


oJ 


[f] Substituted for the words “of th#» u ry ,■ 

(10 of 1901), S. 3 (2). ^ Province by Court-fees Amendment Act, 1901 

It Succession Act, 1925 (39 of 1925) 

[§] Substituted by A. L. O., 1950. ^ ' 


STATE AMENDMENTS 


Manipur and Tripura: . .t' 

occur for the firet time,’(0 Court,” where t 

the local area in which the High Court iTritlated"! ' 

^7 rf *e Intr “required by Sed 

Rrobaie and AdininistraHon Act,' ISSlf-- :r6tut%bT%o™dr L^d 
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[The] Goiirt-fees Act, 1870 


Section 871 of the ludiftn Succession Act, 1925.”—See G. S. l^s. 1119-1120, Gaz. of Incl., 
1-7-1963, Pt. II, S. 3 (i). Ext., pp. 501-531 (w.ei. 15-7-1963). 


Pradesh; 

(1) The following proviso was substituted for the existing proviso to sub-sec. (4) 

‘Trovided that no such motion .shall be made after the expiration of one year from 
the date of the exhibition of the inventory required bv S. 317 of the Indian Succession 
Act.” 

(2) Sub-section (8) was deleted, — U. P. Act 19 of 1938 (9-1-1939). 

•[19-1. Payment of court-fees in respect of probates and letters of adminis¬ 
tration.—(1) No order entitling the petitioner to the grant of probate or letters of 
administration shall be made upon an application for such grant until the peti¬ 
tioner has filed in the fcourt a valuation of the property in the fonn set forth 
in the third schedule, and the Court is satisfied that the fee mentioned in No. 11 
of the first schedule has been paid on such valuation. 

(2) The grant of probate or letters of administration shall not be delayed 
by reason of any motion made by the Collector under Section 19H, sub-sec. (4).] 

[Cf: A. P. Act 7 of 1956, S. 54: Bom. Act 36 of 1959, S. 29: H. P. Act 8 
of 1968, S. 27: J. and K. Act 7 of 1977, Svt., S. 19-1: Ker. Act 10 of 1960, S. 57: 


Section 19-H — Note 1 (contd.) 

52 Cal 871 (DB). 

(2) Court is not required to undertake 
investigation to check valuation. ('28) 32 
Cal WN 799 (802, 803). 

(3) The petitioner filed an application 
for probate of the will and valued the 
assets contained in the list attached to 
the application at Rs. 15,000/-. A copy of 
the list with the valuation was sent to 
the Collector. The Collector without com¬ 
plying with the procedure prescribed by 
Section 19-H (3) held an ex parte en¬ 
quiry and submitted his own valuation 
to the Court on which the petitioner took 
ob.iection, whereupon the Court directed 
a pleader commissioner to enquire into 
the matter and report. When the report 
was submitted, all the parties including 
the Collector, who is to be deemed to be 
a party to the enquiry according to Sec¬ 
tion 19-H (5), filed objections and in 
their presence the Court disposed of the 
objections raised by each and arrived at 
its own finding. It was held that as the 
petitioner had ample opportunity to lay 
his grievances before the Court after a 
thorough enquiry had been made by the 
pleader commissioner authorised to hold 
the enquiry, there was no substantive de¬ 
parture from the procedure provided in 
this section and the jurisdiction of the 
Court was in no way kiTected- AIR 1955 
Pal 362 (Pr 6) = 34 Pat 205 (DB), 

(4) In moving Court for inquiry Col¬ 
lector should make out case upon defi¬ 
nite facts. AIR 1916 Cal 797 (799) « 13 
Cal 280 (DB) •* ('02) 6 Cal WN 898 
(903). 

(6)‘ Erroneous exemption of any part 
of profi^rty on ground of its being trust 
property will be *under-eslimation' of 
value of property within meaning of (his 
section. AIR 1935 Cal 509 (510) » 62 
Cal 114. ,, 

(6) Sublet to power of Collector lo 
lake action under .tbU section. Taxing 


Officer’s certificate will be conclusive on 
point as to whether correct duly has 
been paid. AIR 1935 Cal 509 (510) = 

62 Cal 114. 

(7) Claim made that part of property 
in regard to which probate or letters of 
administration are applied for, is trust 
property — Taxing Officer should refer 
matter to Chief Justice under Section 5. 
AIR 1935 Cal 509 (510) = 62 Cal 114. 

(8) Starting point of limitation under 
proviso to sub-section (4) is lodging of 
inventory as required by Statute. (’14) 41 
Cal 556 (566) = 40 Ind App 236 (PC). 

(9) It would be duty of Court if pos¬ 
sible and if circumstances permit, lo hold 
inquiry itself and to save further ex¬ 
penses to parties. (’02) 6 Cal WN ROK 
(899). 

(10) Act does not specify in what way 
or bv whom expense in connexion with 
enquiry under sub-section (5), should be 
met. AIR 1923 Cal 406 (407) = 50 Cal 
239 (DB) •• (’02) 6 Cal WN 898 (899). 

(11) Finding of Court of enquiry re¬ 
corded under sub-section (5) is not ap¬ 
pealable though revision lies. AIR 1925 
Cal 357 (359) (DB). 

(12) Petition for review of finding 
granted — Order set aside in revi.sion. 
AIR 1924 Cal 774 (775, 776) = 51 Cal 
70 (DB). 

SECTION 19-1 — SYNOPSIS 

1. Scope. 

2. Section Is retrospective. 

3. Applicability lo High Court. 

4. Application In forma pauperis. 

6. Liability for courl-fee, if depends on 

necessity of probate or letters. 

6. Court-fee on applicallou for probate. 

7. Grant of letters lo administrator 

pendente llle. 

8. Valuation of properly and payment 

erf tees. 
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T. N. Act 14 of 1955, S. 57; Mys. Act 16 of 1956, S. 54; Raj. Act 23 of 1961, 
S. 52-] 

Inserted by Court-fees Amendment Act, 1899 (11 of 1899), S. 2. 

STATE AMENDMENT 

liitar Pradesh: 


For sub-section (1) the following sub-section was substituted, viz. . 

"(1) No order entitling the petitioner to the grant of probate or letters of adminis¬ 
tration shall be made upon an application for such grant until the petitioner has Eled 
in tlie Court, in the form set forth in the third schedule, a valuation, according to the 
market rates current on the date of the application of all the assets and liabUities of the 
deceased in India at the time of the latter's death, and the Court is satisfied that the 
fee mentioned in Article 11 of the first schedule has been paid on such valuaHon. 

Explanation.—If at the time of his death, the deceased was a member of a joint 
Hindu family governed by the Mitakshara Law, such portion of the assets and liabilities 
of the family as wpuld have been allotted to the deceased in a partition made imme¬ 
diately before fais death, shall be deemed to be the assets and liabilities of the deceased 
within the meamng of this sub-section.” — U. P. Act 19 of 1938 (9-1-1939). 


Section 19-1 — Synopsis (contd.) 

9. Date of valnation is dale of applica¬ 
tion. 

10. “The court is satisfied . • • • valua¬ 

tion.” 

11. Affidavit (Sch. III). 

12. Probate or letters in respect of por- 

lion of estate. 

13. Property situate in different Stale* 

of India or both in Indio, and 
abroad. 

14. Non-compliance \iilh section _ 

Power of appellate Court. 

15. Court not prevented from bearing 

application. 

16. Conditional order for grant of dpo- 

batc. 

17. Order requiring payment of court- 

fee before certain date. 

18. Sub-section (2), 

19. Appeal from order passed In probate 

or letters of administration pro. 
ceedlngs. 


, *1 “T (f) Section is mandatoi 

1937-2 Mad LJ 899 (900). 

(2) Court-fees Act, does not author] 
making of orders. It only prohibits t 
giant of letters of administration so lo 
as the petitioner has not filed valuati 
and has not paid the court-fee paval 
on such valuation. An order requiru 
the petitioner to pay Court-fee is not 

order contemplated by Section 19-1 
all. If the petitioner does not file ti 

not pay court-ft 
can only refuse lett€ 
of administration to him. AIR iQfi^ j 

211 (216) = 1964 All LJ 83^ (0^ ^ 

(3) Court must be satisfied that f 
mentioned in Sch. I, Article 11 has be 
paid on valuation of property in foi 
set forth in Sch. III. AIR 1938 Kfa/i a 
(488) •• AIR 1925 Cal 1201 (12031 « 
M 87 (DB), .. AIR 19lS’‘cil"9l7 (9S 


CUlU 


1CC9 


valuation may be filed _ 

may be paid even after application is 

AIR 1943 Cal 19 (21) = ILR 

(1942) 2 Cal 194 •* ('ll) 14 Qudh Gas 

(^^B) ** ILR (1956) Punj 1356 

(lo5o), • 


(5) It is clear from Section 19-1 Court 
Fees Act that Annexure of Schedule in 
petition for probate is enjoined for 
Court-fee purposes — In granting pro¬ 
bate, Court commits mistake if it makes 
the schedule part of probate — Mistake 
can be amended by High Court under in- 

powers. AIR 1965 Punj 138 (140) 
= 66 Pun LR 1220. 


(6) Court-fee on probates or letters of 
administration is payable under this sec- 

under Section 6. (’13) 17 

Cal WN 21 (24) (DB). 

1935 All 449 (4501 


tv; 


court-fees mentioned in Hem No. 11 to 
the first schedule to the Court-fees Act a 
condition precedent to the making of an 
omer for the grant of representation. 
Ihe section, however, does not make 

a condition 

precedent to the grant of a representa¬ 
tion. AIR 1958 Cal 403 (404). 

2, Section Is retrospective. — ( 1 ) This 
action lays down procedure only and 

®Pl**ates retrospectively. (1900) 
1900 Pun Re No. 26 p. 91 (91, 92) (DB)i 

3, Ap^icabllity to High Coiut. — (1) 

Taxing Ofificer's decision that no duly is 
payable is final under Section 5 and can¬ 
not be re^newed under Section 19-1 ,• by 
Judge m Chambers when application, for 
grant is laid before him in ordinary 
o^.^jon-contentious business. AIR 
1925 Cal 1201 (1204) = 52 Cal 871 (DB). 

4, Application In forma pauperis. — 

(1) Application for grant of probate or 
letters of administration made — Court 
can entertain application in forma pau- 
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Section 19-1 — Note 4 (contd.) 
peris and make further order granting 
probate or letters of administration to 
applicant without payment of any duty 
by him under Sch. I, Article 11. AIR 
1938 Mad 486 (488). 

6. Liability for court-tee. If depeods 
on necessity of probate or letters. — (1) 
Liability to pay fee prescribed by Sch. 1, 
Article 11 does not depend upon whether 
obtaining of probate or letters of ad¬ 
ministration is necessary but upon fact 
of probate or letters of administration 
having been applied for in respect to 
property. AIR 1935 All 449 (450) = 57 
All 881 (DB). 

6. Court-fee on application for probate* 

— (1) Court-fee is charged on probate 
and not on application for or order' 
granting probate. AIR 1945 Bom 1 (3) »= 
ILR (1945) Bom 783 (DB). 

7« Grant of letters to administrator 
pendente Itte. — (1) Proceedings pending 
for grant of letters of administration 
made for appointment of administrator 
pendente lite — Court-fees must be paid 
on such appointment. AIR 1926 Rang 89 
(90) (DB). 

8. Valuation of property and payment 
of fees. — (1) Net total after deduction 
of total of items in Annexure B from 
that in Annexure A is valuation on which 
fee mentioned in Sch. I, Article 11 is to 
be paid. AIR 1942 Lah 173 (176) = ILR' 
(1942) Lah 717 (FB). 

(2) 'Under Section 19-1 (i) the court-fee 
on an application for the grant of pro. 
bate bears a direct relation to the valua¬ 
tion of the property and is levied "on 
such valuation". This intention of the 
Legislature should be steadily kept in 
mind in interpreting Article 11 (U. P.) 
of the first schedule. AIR 1957 All 207 
(209) (DB). 

(3) Properly which deceased gifted 
away to petitioner is not required to be 
set forth in Anpexure A. AIR 1934 Oudh 
72 (74) = 9 Luck 370 (DB). 

(4) Death of husband — Burmese Bud¬ 
dhist wife applying for letters of ad¬ 
ministration — She must pay duty only 
on other half which belonged to her 
husband. AIR 1919 Low Bur 118 (118). 

(6) Government and Railway Provi¬ 
dent Fund money is not liable to duty, 
when application for letters of adminis¬ 
tration is made in respect of estate of 
deceased. AIR 1928 Rang 312 (313) => 6 
Rang 558. 

% 

' (6) Money vested in nominee is not 
liable to duty. AIR 1930 Cal 252 (253) 

(DB). (Nominee cannot be compelled to 
take out letters of administration — Rail¬ 
way Company — Employer can only in¬ 
sist on proof of identity.) *• AIR 1926 
Nag 306 (307) *• AIR 1925 ' Nag 108 
(408). 

» (7) If ^ Railway company rcruses to pay 
ney to ‘Nominee without production of 


letters of administration or probate it 
may be mentioned among assets of de¬ 
ceased but no fee will be payable there¬ 
on. AIR 1925 Nag 108 (108). 

[See also AIR 1930 Cal . 952 (253) 

(DB). (Provident fund mentioned — It 
cannot be held to have been included as 
"assets" of the deceased.)] 

[But see AIR 1930 Oudh 145 /J47) 

6 Luck 712 (FB) ** AIR 1939 Siiid 52 
(57) = ILR (1939) Kar 359. (Nominee 
catmol gel succession eerliricalein respec t 
of amount without payment ot court- 
fee.)] 

(8) Person not dependant or nomim-e 

— Provident fund money over Rs. 5.000 — 
He can get money only by producing pro¬ 
bate, letters of administration or succes¬ 
sion certificate and has to pay fee on 
amount of fund when applying for 
probate, etc. AIR 1933 Sind 101 (101) — 
26 Sind LR 429. 

(9) Private provident fund — Moiiev 
does.inot vest in dependant or nominee 
of depositor or subscriber — pj-ivale 
company creating fund docs not hold it 
as trustee for dependant or nominee — 
Court-fee is payable on probate or letters 
of administration. AIR 1928 Rang 312 
(313) = 6 Rang 558. 

(10) Judgment-debt need not be valued 
at its face value but value may be put 
on it according to chances of recovering 
it. AIR 1931 Bora 419 (420) = 55 Bom 
844. 

(11) Widow applied for certificate of 
administration — Objection raised that 
sum of money secured on bond in name 
of widow belonged to estate of deceased 

— Widow denied this — Held until con¬ 
trary was proved lee should be paid on 
valuation of estate excluding bond-debt. 
(’80) 5 Cal LR 368 (369) (DB). 

(12) Mere fact that property is sub¬ 
ject of litigation will not in itself make 
it impossible for value of property being 
assessed for purpose of duty on probate 
or letters of administration- ('01) 24 Mad 
241 (242) (DB) AIR 1956 Bom 404 
(Pr 3) (DB). 

(13) Deceased's estate worth Rs. 125 

and chose in action claiming Rs. 17,000 
—• Petitioner assessing under Rs. 1,000 — 
Probate or letters of administration may 
be issued without payment of fee as 
provided bv Section 19 (VIII). (’01) 24 

Mad 241 (242) (DB) *• ('96) 23 Cal 577 
(579) (DB). 

(14) A person by will conveyed pro¬ 
perty in trust for A for life and there¬ 
after for such person as A should appoint 
and A exercised such power by his will 

— Properly in which A had only life- 
interest with general power of appoint¬ 
ment is not ‘property" within meaning 
of Schedule I, Article 11 and is not 
liable to probate duty. AIR 1933 Cal 924 
(92.'>, 9201 = 60 Cal 1016. 

[But see (*02) 26 Mad 515 (518).] 


i»rc 
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SectioD 19-1 — Note 8 (contd.) 

(15) No duty is payable in respect of 
membership card of association. AIR 
1942 Bom 33 (34). 

(16) Petitioner stated amount of assets 
which he expected to realize. Mere fact 
that he is prepared to allow other per¬ 
sons to retain and administer amount 
recovered by them before grant of pro¬ 
bate does not entitle him to evade duty 
in respect of latter amount and duly 
must be paid on entire sum. AIR 1931 
Lah 310 (312) = 12 Lah 584 (DB). 

(17) Petitioner can deduct amount of 
debts due from deceased from gross 
value of estate. AIR 1916 Cal 543 (545) 
•* AIR 1914 CaJ 40 (45). 

(18) It is not necessary for the pur¬ 

pose of deducting the amount of debts 
from the gross value of the estate that 
the debts should be capable of being en¬ 
forced. It is sufficient if they are debts 
which in law the executor would be en¬ 
titled to pay out of the estate of the 
deceased. AIR 1950 Bom 74 (Prs 2. 3) 

(DB). 

(19) Court-fee mentioned in section is 

to be calculated according to law in force 
Oil dale of grant and not that in force 
on the date of the application. AIR 1944 
All 119 (120) = ILR (1944) All 229 
(DB) ** AIR 1927 Bom 643 (643) = 52 

Bom 61 (DB) *» AIR 1945 Pat 361 (362) 

= ** AIR 1945 Pat 86 (86) = 

[But see AIR 1924 Cal 987 (988) (DB) 

‘ 

c 1 court-fee payable under 

Schedule I. Article 11 on the valuation 
fixed by the Court is to be paid before 
the hearing of the proceedings (which in 
tlie very nature of things, includes the 
drder of the Court entitling the petitioner 
to the grant of probate or letters of ad¬ 
ministration) and not iusl before the 
J?* ® probate to the applicant. AIR 

1d*B) 

(21) It has been held that a nominee 
in respect of a policy of insurance does 
not become the owner of the money pay. 
able under the policy merely by reason 
of the nomination. The policy-holder 
continues to be the owner up to the end 

ove?‘it'''§enee 

money payable under 
\hl P *50 treated as a part of 

the testators assets and court-fee is to 

AU "721 “pr"?)!"'*''' >953 

(22) A petitioner for the Drobaf^ nf o 

Wh'ich’ .hr&e5‘'’Sld n”” ‘I”'. 

would na.urS“7orS.''’*ac^„^rolrto"ji!| 


estate unless they have been lawfully 
subtracted from it. The mere fact that 
those dividends were remitted abroad by 
the mills would not make any difference 
when the mills had no legal authority to 
do so. The duty must be paid on them. 
AIR 1956 Mad 200 (Pr 3) = ILR (1956) 
Mad 220. 

9. Date of valuation is date of appUea- 
Uon.— ( 1 ) Value of property of deceased 
for purposes of calculation of court-fees 
under Schedule I, Article 11 is its value 
at date of application for probate or 
letters of administration and not its 

Yn&l® of deceased. AIR 

938) = 14 Lah 526 
** AIR 1921 Pat 206 (208) = 6 Pat LJ 
411 (DB) ** AIR 1956 Mad 277 (Prs 23 
.24) (DB) AIR 1952 All 639 (Pr 1) ’ 

(2) Subsequent changes in value of 

property do not alter amount of fee pav- 

able. ( 12) 14 Ind Cas 804 (804, 807) 

(bur)* 

10 . “The Court Is satisfied. 

valuation.* — (i) Court cannot check 

,** 1925 Cal 1201 

(1203) = 52 Cal 871 (DB). 

^ (2) Question whether property is or 
L., property and was or was not 

nghlly included in Annexure B of valua¬ 
tion filed by petitioner falls under this 
section and must be decided by Court be- 
fore granting probate or letters of ad¬ 
ministration. AIR 1939 Pat 126 (127) = 
17 Pat 542 •* AIR 1928 Lah 947 (949). 

11. Affidavit (Sch. III). — (l) The 

mere fact, that a sum has been collected 

before obtaining probate 
has been excluded from the 
j assets, will not either make 
the ^Jdayit not being in proper form 
or affect the question of iiirisdiction of 
(Pr Court. AIR 1956 Mad 274 

(2) The mere fact that an executor 
as been able to obtain payment of an 

Haccrued to him after the 

testator is not enough for 
excluding it from the computation of the 

^ . purpose of probate duty. 
1 he interest received by him after the 
death of the testator and before the ap- 

fj to be included 

n the affidavit of assets and court-fee 

(Prs 2 I M) ?DB)‘. “““ 

arL-vSss. '•'r '."..s"".-'; 

T ^hole estate. AIR 

1925 Lah 493 (493). 1 

appointing 20 sole execu- 
and daughters in posses- 
of substantial portion of property 

cannot be granted to 

thpv portion only and 

y are liable to pay court-fee oion on- 
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•[19-J. Recovery of penalties, etc.—(1) Any excess fee found to be payable 
on any inquiiy held under Section 19-H, sub-section (6), and any penalty or 
forfeiture under Section 19G, may, on the certificate of tl^e Chief Controlling Re¬ 
venue-authority, be recovered from the executor or administrator as if it were an 
arrear of laud-revenue by any Collector i [** * !• 

(2) The Chief Controlling Revenue-authority may remit the whole or any 
part of any such penalty or forfeiture as aforesaid,' or any part of any penalty 
under Section 19E or of any court-fee under Section 19E in excess of the full 
■ court-fee which ought to have been paid.] 

[Cf. Bom. Act 36 of 1959, S. 30: H.P. Act 8 of 1968, S. 28: J. & K. Act 7 
of 1977 Svt., S. 19-J.] 

[“]'Inserted by Court-fees Amendment Act, 1899 (11 of 1899), S. 

[t] The words “in any part of British India” were omitted by A. C. A. O., 1948. 


Section 19-1 — Note 19 (contd.) 

tire value of estate. AIR 1943 Oudh 151 

(154) (DB). 

13. Property situate In different States 
of India or both In India, and abroad.— 

(1) Court-fee is to be calculated accord¬ 
ing to rates prevailing in Province in 
which probate or letters is or are grant¬ 
ed- AIR 1924 Cal 115 (117) = 50 Cal 

597. 

(2) Testator leaves property in India 
and in foreign country — No court-fee 
is leviable in respect of property outside 
British India. (’97) 21 Bom 139 (149) *• 
(’02) 1902 Pun Re No. 51, p. 190 (191). 

(3) Partner in company having head 
office in London and branch office in 
Bombay died in England — Probate of 
his will obtained in England — Applica¬ 
tion for letters of. administration made in 
Bombay — Held no duty payable on 
value of his share in British India ^ as 
business was carried on In London. (97) 
21 Bom 673 (680). 

14. Non-compllance with section — 
Power of appellate Court. — (1) Applica¬ 
tion for probate not in proper form 
made and granted —■ Previous proceed¬ 
ings are not nullity — Judge can allow 
petitioner to make good defects. AIR 1936 
Sind 150 (153) = 30 Sind LR 201 (DB). 

15. Court not prevented from bearing 
application.— (1) This section does not 
say that Court shall not try application 
until conditions are fulfilled. AIR 1943 
Cal 19 (21) * ILR (1942) 2 Cal 194 •• 
(Tl) 14 Oudh Cas 14 (22) (DB) •• ILR 
(1963) Punj 1356 (1358). 

15. Conditional order for grant of pro. 

iMte. — (1) The section does not auth¬ 
orise a court to pass a conditional order 
eatitMng the petitioner to the grant of 
probate and directing that probate be 
granted to him on payment of the requi¬ 
site court-fee. AIR 1948 All 268 (272) 

ILR (1948) AU 698 (DB). 

I 

17* Order requiring payment of eourt- 
fee befcm eertaln datob (1) The court 


can require the payment of court-foe .it 
any stage before it passes an order en¬ 
titling the petitioner to the grant of pro- 
bale. Thus, an order requiring the pay- 
ment of court-fee before the date of final 
hearing of the application would be justi¬ 
fied under the terms of the section. AIR 
1948 All 268 (273) = ILR (1948) All 598 
(DB). 

18. Sub-section (2). — (1) Fee charge¬ 
able under sub-section (1) of this section 
may subsequently be revised as result of 
motion made bv Collector. AIR 1935 
Lah 936 (938) = 14 Lah 526. 

(2) Executor cannot be compelled to 
pay probate duty until Collector has 
finished his work with regard to valua¬ 
tion of property. AIR 1929 Cal 733 (7341 
(DB). 

(3) Grant cannot be delayed on ground 
that there was no motion made bv Col¬ 
lector. AIR 1918 Cal 510 (511) (DB). 

19. Appeal from order passed In pro¬ 
bate or letters of administration proceed¬ 
ings. — (1) Different views are held as 
to provisions applicable to appeal from 
order passed in probate or administration 
proceedings. 

% 

(a) Schedule 11, Article 17 (VI) applies. 
(’13) 35 All 448 (450) (DB). 

(b) Schedule II, Article 1 applies, (’ll) 

21 Mad LJ 481 (482) (DB). (16 

Bom 408 and 23 Cal 723. Relied 
on.) 

(c) Schedule 11, Article 11 applies. 
AIR 1938 Rang 141 (145) = 1938 
Rang LR 72< 

Section 19-J — Note 1 

fl) Sub-section (1) of this section does 
not refer to penalties imposed under 
Section 19-E of Act. AIR 1919 Cal 797 
( 799 ) = 43 Cal 230 (DB). 

(2) Costs of inquiry under Section 19-H 
cannot be recovered from patitioner 
under this section. AIR 1923 Cal 406 
1407) -a 50 CaJ 239 (DB>^ 
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®[19-K. Sections 6 and 28 not to apply to probates or letters of administra- 
lion.—Nothing in Section 6 or Section 28 shall apply to probates or letters of ad¬ 
ministration.] 

[Cf: Bom. Act 36 of 1959, S. 31: H. P. Act 8 of 1968. S. 29- T and K Ar>f 
7 of 1977 Svt., S. 19K.] “ 

I®] Inserted by Court-fees Ameiiciment Act, 1899 (11 of 1899), S. 2. 


CHAPTER IV 
PROCESS-FEES 

20. Fules ns to cost of processes.—The High Court shall, as soon as mM 
b6, make rules as to the following matters 

- (i) The fees chargeable for serving and executing processes issued by such 

Court in Its appellate jurisdiction, and by the other Civil and RLenue 
,... established within the local limits of such jurisdiction- 

(u) the fees chargeable for seeing and executing processes issued by the 
Cnmind Courts established within such limits in the case of offences 

police-officers may a^^t withers 

(ill) the ■■®'?“oo‘'®«on of the peons and all other persons employed by leave 
Of a Court in the sen'ice or execution of processes ^ 

Confil^L^fan^'^bSon of “““ 

nState^Govemmerti being confirmed by, the 

ther17ponh:rthe1or1e of L"" -<l^baU 

Section 20 — Note 1 

iinJiLl Tk® ,2^ ® Special "Judge 

ronrf Tenancy Act is a Civil 

the meaning of the section. 

= 58 Cal 995. 

(In appeals before the special Judge, 

should^'hP® notices on respondents 

HiH according to the scale 

laid down m the High Court Rules 

under the section. Rule 65 of the 

Government under 

not* nnni-®\i®^ Bengal Tenancy Act is 
not applicable to such a case.) 

attShid'/•“ ^■^^Pect of movables 
attached m execution proceedings arp 

covered by the section. AIR 1937 Cal 8B 

(87) = ILR fl937) 1 Cal 624 (DB) 

«oi?L commission to make a local in¬ 
vestigation is not a process within the 

(2|““(DB)^. section. ('90) 17 Cal Ml 

1 Poundage-fees are process-feeQ 
toder rules made under the st? 
tion. AIR 1927 Bom 17 (18, 19) (DBr 

i®’by the Court 


Ihe sate of p-ropertrTn Tts custodTdurfn" 

ir'ccerShstte^S? 

SrtI Zres"'of pTa“t- '““dra; 

in this section •'* ®. P*'“'^'ss with. 

pot^daRe - Fi7in! 'barRcable with 
S.e pefs^n cofef ^pT^oir'i'S 17 

cuse payment of PoundaRe-fee AIR ms 


Mad 238 (239) » ILR (1945) Mad 816^ 

(6) The High Court has no power to 
remit the ‘process-fees pres¬ 
cribed under the Rules made under this 
section. Order 48 Rule 1 of the Civil Pro. 

9°^® gives no such power. AIR 
1930 Mad 381 (382) = 53 Mad 262 (FB) 

•• (’ 99 ) 26 

Cal 124 (125, 126) (DB). 

under Sections 406 and 
420, Penal Code are cognizable and so 
no process fee has to be paid by the 
complainant for serving and executing 

issued for compelling the 
attendance of the accused, and the order 
./charging the accused for non-payment 

sustainable.’ ILR 

(1954) Punj 645 (648). 

se. !® j Letter No. 4 (Civil) 1942 

Registrar. Appellate Side 
igh Court, under which conveyance 
charges can be levied in respect of pro- 

persons resident in Cal- 
r^. L the Presidency Small Cause 

CfOurt is an administrative order and hot 

Calcutta High Court 
20 of the Court-fees ‘fAct 
therefore does not legalize the de¬ 
mand for conveyance charges for pro- 

suits Or proceedings under 

TIP Cause Courts Act. 

ILR (1948) 1 Cal 438 (440) (DB).. ^ 
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Until such rules shall be so made and published, the fees now leviable for 
serving and executing processes shall continue to be levied, and shall be deem¬ 
ed to be fees leviable under this Act. 

[Cf; A. P. Act 7 of 1956, S. 75: Bom. Act 36 of 1959, S. 32: H. P. Act 8 of 
1968, S. 30: J. & K. Act 7 of 1977 Svt., S. 20: Ker. Act 10 of 1960, S. 83: T. N 
Act 14 of 1955, S. 80: Mys. Act 16 of 1958, S. 77: Raj. Act 23 of 1961, S. 71.] 

1®] Substituted for ‘Provincial Government’ by A. L. O., 1950. 

It] The words “and sanctioned by the Governor-General of India in Council” were 
omitted by the Devolution Act, 1920 (38 of 1920), S. 2 and Sch. I. 

[t] Substituted for ‘local official Gazette’ by A. O., 1937. 

STATE AMENDMENTS 

Punjab, Haryana, Chandigarh: 

The words ‘and revenue* occurring between tbe words ‘civil’ and 'Courts' in item 
one of the section were repealed. — Punjab Land Revenue Act 17 of 1887 (23-9-1887): 
Act 31 of 1966, S. 88 (1-11-1966). 

Uttar Pradesh: 

For the existing heading of Chapter IV the heading “Power to make Rules” was 
substituted. For Section 20 the following section was substituted, viz. : 

“20. Power of High Court to make rules.—The High Couit may make rules to 
provide for or regulate all or any of the following matters, viz. : 

(a) the fees payable for serving and executing processe.s issued by such Court in 

its appellate jurisdiction and by the Civil and Criminal Court.s established 
within the local limits of such jurisdiction; 

(b) the remuneration of persons employed by the Courts mentioned in clause (a) 

in the service or execution of processes; 

(c) the Bxing by District and Sessions Judges and District Magistrates of the 

number of process-servers necessary to be employed for the service and exe¬ 
cution of proces.ses issued from their respective Courts and Courts suhordi- 
. nate thereto; and 

(d) the display in each Court of a table in the English and Vernacular languages 

showing the fees payable for the service and execution of processes. 

All such rules shall be subject to the confirmation of the Provincial Government and 
on such confirmation shall be published in the Official Gazette and shall thereupon have 
effect as if enacted in this Act.” — U. P. Act 19 of 1938 (9-1-1939). 

Section 20-A 
Delhi: 

Same as that of Punjab — See Notification No. 189/38, Gaz. of Ind., 1939, Pt. I 

page 911. 

Punjab, Haryana, Chandigarh: 

The following section was added as Section 20-A after Section 20: 

“20-A. Exemption for certain processes.—(1) Notwithstanding anything contained 
in the preceding section or in the rules made thereunder, no fees shall be charged for 
serving and executing processes on behalf of— 

(a) the prosecutioT^ in any criminal proceedings taken on information presented oi 

' complaint made by a public officer acting in his official capacity, and 

(b) a liquidator or an arbitrator appointed under the provisions of the Co-opera- 
tive Societies Act, 1912. 

. 5,(2) "Ifhe Provincial Government may by notification determine what persons shall be 
deemed to be public officers for the purpose of the preceding sub-section.” — Punjab 
Acta 4 of 1930 (24-4-1939) arid 1 of 1942 (24-2-1942): Act 31 of 1966, S. 88 (1-11- 

196^. , 
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21. Tables of process-fees.—A table in the English and Vernacular langu¬ 
ages, showing the fees chargeable for such service and execution, shall be exposed 
to view in a conspicuous part of each Court. 


Uttar Pradesh; 


STATE AMENDMENT 


For Section 21 the following section was substituted:: 


"21. (1) The Chief Controlling Revenue Authority may, with the previous sanction 

of the Provincial Government, make rules consistent with this Act to provide for or 
regulate all or any of the following matters, viz. : 

(a) the fees chargeable for serving and executing processes issued by the Chief 
Controlling Revenue Authority and by the Revenue Courts established with¬ 
in the local limits of its jurisdiction; 

(b) the remuneration of the persons necessary to be employed for tl^e service and 

execution of such processes; 

(c) the fixing by Collectors of the numoer ot persons necessary to be emnloved 

for the service and execution of such processes; 

(d) the guidance of Collectors in the exercise of the powers conferred on them 

by sub-section (iii) of Section 19-H; 

(e) the supply of stamps to be used under this Act; 

(0 the number of stamps to be used for denoting any fee chargeable under this 
Act; 

(g) the keeping of accounts of all stamps used under this Act; 

(h) the circumstances under which stamps may be held to be damaged or spoiled; 

(i) the circumstances in which and the manner in which allowance for used 
damaged or spoiled stamps may be made; and 

(i) the regulation of the sale of stamps to be used under this Act, the person by 

whom alone such stamps may be sold, and the duties and remuneration of 
such persons : 


I ^ Section 3 in a High Court, such 

rules shall be made with the concurrence of Chief Justice of such Court. 

of Government may make nilea to carry out generally the Durooses 

on icl m'.hk'T "’“'’I Jhall be punished in the Official Gazette and 

193^(9 1 in H>is Act." _ U. P. Act 19 of 

1938 (9-1-1939), sub-section (1-A) was added by — U. P. Act 9 of 1941 (19-6-1941). 

to be^ mad!“b^e” r subordinate Courts.-Subject tof rules 

to.be made by the High Court and approved by the "[State Government] 

time *to ttmT^Ilter d.l®numh Magistrate of a district shall fix, and may from 


i^umoer of peons in Mufassal SmaU Cause Courts. 

under‘*5Act No ^ Small Causes establishe 

Section 22 — Note 1 distinctly contemplate 

(1) The number of peons to be em- for employed nc 

ployed for the service and execution of the service of summons, notice 

processes is dxed by the District jSdffl but for the execution of th 

and the remuneration is settled bv the of warrants of arrest .0 

High Court. (*06) 22 Cal 696 (607) (DB) 596 TwtI (06?”^ distress- (’05) 22 Ci 
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of the High Courts of Judicature) shall be deemed to be subordinate to the Coui-t 
of the District Judge. 

[*] Substituted for the words ‘rrovmciat oovemment by A. L. O., 1950. 

[f] For Rules made under the powers conferred by this section, see difiEerent Local 
Rules and Orders. 

[t] The words “and the Governor-General of India in Council" were omitted by the 
Devolution Act, 1920 (38 of 1920), S. 2 and Sch. I. 

[§] The reference to Act 11 of 1865 should now be read as a tcterence co tne Provin¬ 
cial Small Cause Courts Act, 1887 (9 of 1887), S. 2 (2) and (3). 

STATE AMENDMENTS 

Manipur and Tripura: 

In its application to each of the two Union territories, in Section 22, for paragraph 3. 
substitute the following:— 

“and for the purposes of this section, every Court of Small Causes established 
under Section 5 of the Provincial Small Cause Courts Act, 1887, shall be deemed 
to be subordinate to the Court of the District Judge."—See G.S.Rs. 1119-1120, Gtz. 
of Ind., 1-7-1963, Ft. II, Sec. 3(1), Ext, pp. 501-531 (w.e.f. 15-7-1963). 

Uttar Pradesh: 

Section 22 was repealed.—United Provinces Act 19 of 1938 (9-1-1939). 

23. Number of peons in Revenue Courts.—Subject to •rules to be framed 
by the Chief Controlling Revenue Authority and approved by the ••[State Gov¬ 
ernment] t[* • •], every oflBcer performing the functions of a Collector of a dis¬ 
trict shall fix, and may from time to time alter, the number of peons necessary to 
be employed for the service and execution of processes issued out of his Court 
or the Courts subordinate to him. 

[•] For Rules framed under the powers conferred by this section, see different Local 
Rules and Orders. 

[••] Substituted for ‘Provincial Government’ by A. L. O., 1950, 

[t] The words “and the Governor-Genera! of India in Council" were omitted' by the 
Devolution Act, 1920 (38 of 1920), S. 2 and Sch. I. 


STATE AMENDMENTS 

Punjab: Haryana: Chandigarh: 

This section was repealed so tar as the provmce of the Punjab was concerned.^ 
Punjab Land Revenue Act 17 of 1887 (23-9-1887); Act 31 of 1966, S. 88 (1-11-1966). 


Uttar Pradesh: 

*11118 section was repealed.—United Provinces Act 19 of 1938 (9-1-1939). 

24. Process served under this Chapter to be held to be process within mean¬ 
ing of Code of Civil Procedure. [Repealed by the Repealing and Amendine Act. 
1891 (12 of 1891).] ** s K -s 


CHAPTER V 

i OF THE MODE OF LEVYING FEES 

STATE AMENDMENT 

Section 24-A 

Uttar Pradesh; ^ 

The foUowing section was inserted as Section 24-A at the beginning of Chapter V. 

^ Court-fee and Inspectorate of Stamps.—The levy of fees und« 
this Act shall be under the general control and superintendence of the Oiief Coo- 
tolltog Revenue AuAority, who may be assisted in their supervision thereof by the 
Cauet Inspector of Stamps and by as many Inspectors of Stamps as the State Gov- 

tVoL 7.1 3 A. M. 5 


r 

.O' 
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eminent may appoint in this behalf or by any other subordinate agency appointed 
for the purpose. ' 

The Chief Inspector of Stamps and Inspectors of Stamps shall have access to 
all records, and shall be furnished with all such information as may be required by 

them for the performance of their duties under this Act,”_U P Act 19 of 

(9-1-1939). ' * * 

25. Collection of fees by stamps.—All fees referred to in Section 3 or charire- 

able under this Act shall be collected by stamps. ® 

26. Stamps to be impressed or adhesive.—The stamps used to denote any 
fees chargeable under this Act shall be impressed or adhesive, or partly impressed 
and partly adhesive, as the ® [appropriate Government] may, by notdBcation in the 
i [Official Gazette], from time to time direct. | 

[®] Substituted for ‘‘Local Government” by A. O., 1937, 

[t] Substituted ‘Local Gazette’, ibid. 

If] For Rules as to levy of court-fees by adhesive and impressed stamns see Gay 
of Ind., 1883, Pt, I, page 189. ’ ^ 

27. Rules for supply, number, renewal and keeping accounts of stamps—The 
•[appropriate Government] may, from time to time, make rulesf for regulating— 

(a) the supply of stamps to be used under this Act; ® 

(b) the number of stamps to be used for denoting any fee chargeable under 

this Act; 

(c) the renewal of damaged or spoiled stamps; and 

(d) the keeping accounts of all stamps used under this Act; 


Section 25 — Note 1 

(1) Payment of court-fees made in the 

form of money — Such payment was 
treated as equivalent to the payment of 
court-fees. AIR 1928 Pat 29 (30) = 6 

Pal 602 (DB) ** (’69) 3 Beng LR (App) 
72 (73) (DB). 

(2) Where there is a dispute as to the 
amount of court-fee payable on an ap¬ 
peal to the High Court, the Taxing OfTi- 
cer has no power to order the appellant 
to deposit in Court as a condition prece- 
cedent to the hearing of the appeal, a 
sum equal to the amount admitted by 
the appellant to be payable as court-fee. 
AIR 1928 Pat 29 (30) = 6 Pat 602 (DB)! 

Section 26 — Note 1 

(1) The Government has no power to 
require that the stamps should bear the 
words court-fees”. Such a requisition, if 
not complied with, will not invalidate the 
stamp. (95) 19 Bom 145 (149) (DB). 

(2) Neither Section 26 nor Section 27 
(b) authorise the appropriate Government 
to make rales providing that a Court-fee 
stamp which is not overprinted with the 
name of certain State would not be 

De?hi llo (732*). 

ih5 stamps pertaining to 

the Punjab Government. The plaint was 

r r presentation to 

fr. Court. It was then presented 

decreed 

aecreea hy him m due course. It was 
contended that the latter Court could n7t 


proceed with the suit, because the plaint 
bore Punjab stamps and not Himachal 
stamps. It was held that having regard 
to peculiar circumstances of the case and 
the practice which was in vogue in the 
Himachal State prior to July 1963. of 
using stamps of other States the objec¬ 
tion as to court-fees should be overruled 
.r^redit should be given to the plain- 
hn for the court-fee paid in the Simla 
Court. AIR 1956 Him Pra 38 (Pr 3). 

Section 27 — Note 1 

^ (1) Under the section Government is 
given power to make rules, inter alia, as 
to the number of stamps to be used to 
denote a particular amount of court-fee* 
Suth WR 153 (153) (DB). 

(2) The use of stamps which are not of 
the correct denomination according to 
rules made by Government under the 
seebon will not be sufficient compliance 
with the provisions of the Act as to the 
payment ^ of court-fees and the document 
in question must be treated as not 
stamped. AIR 1931 Nag 94 (96) = 26 

** Pat 39 (40). 

Court may give time for the 
rectification of the defect. AIR 1931 Nag 
94 (95) = 26 Nag LR 263. 

(4) Where stamps of the required 
denominations are not available, stamps 
?QQi®Tr .3 ^:??P“*"®tion mav be used. AIR 

li (“It (DB)'."**” ” 

Pat 113 (113). 

li..ertincate from one stamp vendor not 
sufficient — Plaintiff should try to get 
r^uisite stamp' from other vendors in 
the locality.) •• AIR 1931 Pat 39 j (39). 
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Provided that, in the case of stamps used under Section 3 in a High Court, such 
rules shall be made with the concurrence of the Chief Justice of such Court. 

All such rules shall be published in the ^[Official Gazette], and shall there¬ 
upon have the force of law. 

[*>] Substituted for "Local Government" by A. U., lbS7. For detinition ot "Appropriate 
. Government", see Section 1-A, 

ft] For Rules under Section 27, see different Local Rules and Orders. 

[I] Substituted for "Local Gazette” by A. 0„ 1937. 

STATE AMENDMENTS 

Manipur and Tripura: 


In Section 27,— 

(i) for the words ‘appropriate Government’, substitute the words ‘Central Govern¬ 

ment' and 

(ii) in the Proviso, for the words "Chiet Justice ot such Court", substitute the 

words "Judicial Commissioner".—See G.S.Rs. 1119-1120, Gaz. of Ind., 1-7- 
1963, Pt. If,'Sec. 3(i), Ext., pp. 501-531 (w.e.f. 15-7-1963) 


Uttar Pradesh: 


'This section was repealed.—-U. P. Act 19 of 1938 (9-1-1939). 

28. Stamping documents inadvertently received.—No document which ought 
to bear a stamp under this Act shall be of any validity, unless and until it is pro¬ 
perly stamped. 

But, if any such document is through mistake or inadvertence received, hied 
or used in any Court or office without being properly stamped, the presiding Judge 
or the head of the olBce, as the case may be, or, in the case of a High Court, any 
Judge of such Court, may, if he thinks fit, order that such document be stamped 
as he may direct; and, on such document being stamped accordingly, the same 


Section 2? — No^e 1 (contd.l 
(Held that in this case thd proper stamp 
for the plaint as it was originally filed 
was of a value above that which licensed 
stamp vendors were permitted to sell at 
the place and that the petitioners ought 
to have obtained it from the treasury )! 

(6) Stamps of wrong denomination 
used originally — Stamps of correct 
denomination supplied subsequently — 
Original stamps cannot be returned to 
the party nor has the Court power to 
order a refund of court-fees — But Court 
can issue certificate in favour of the 
party which he may use in applying to 
the Revenue authorities for a refund. 
AIR 1934 Nag 263 (263, 264) = 31 Nag 
LR 82 •* AIR 1931 Pat 113 (114) •• AIR 
1931 Pat 39 (40). 

(6) Where a plaint which does not 
bear stamps of the proper denomination 
is returned for presentation to the proper 
Court under Order 7, Rule 10 of the 
Civil Procedure Code and is re-presented 
in such Court, the fact that the Court 
which returned the plaint did not raise 
any objection as regards the stamps does 
not preclude the Court of re-presentation 
from taking such obiection. AIR 1931 
Pat 39 (40). 

f7)' The words "for use in the High 
Court only” impressed on the back of 


court-fee stamps do not invalidate the 
stamps if used in the lower Courts. AIR 
1926 Pal 408 (408). 

(8) Rules under framed bv Delhi Gov- 
ernment and notified on 29-3-1954 are 
ultra vires its rule-making power. AIB 
1969 Delhi 130 (132). 

SECTION 28 — SYNOPSIS 

1. Scope. 

2* Failure to pay proper court-fce — 
Effect. 

3. "Properly stamped.” 

4. “Mistake or inadvertence.” 

5. Head of the office. 

6. Payment of deficit court-fee under 

the section — Effect. 

7* Stage at which deficit court-fee may 
be ordered to be paid. 

8. Power of appellate Court to require 

payment of deficient court-fee in 
lower Court. 

9. Court of revision — Power of. 

10. Giving of time for paying court-fees. 

11. Memorandum of appeal, rejection 

of, as Insufficiently stamped. 

12. Mode of recovery of court-fees. 

1» Scope. — (1) The section does not 
apply to probates or letters of adminis¬ 
tration. AIR 1925 Cal 1201 (1203) = 52 
Cal 871 (DB). 
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and ever>' proceeding relative thereto shall be as valid as if it had been prooerlv 
stamped in the first instance. ^ ^ 

[Cf. Bom. Act 36 of 1959, S. 40; Him. Pra. Act 8 of 1968. S. 37; Janiinu and Kashmir 
Act 7 of 1977 Svt., S. 28.] 

STATE AMENDMENT 

Manipur and Tripura: 

In Section 28, in paragraph 2, for the words ‘High Court’ and ‘any Judge of such 
Court', substitute the words “the Court of the Judicial Commissioner for Manipur/ 
Tnpura” and “the Judicial Commissioner”.—See G.S.Rs. 1119-1120, Gaz of Ind 1 - 7 - 6.3 
Pt. II, Sec. 3(i), Ext., pp. 501 and 531 (w.e.f. 15-7-1963). ^ * 


Section 28 (contd.) 

2. Failure to pay proper court-fee — 
Ellect. — ( 1 ) Where a plaint or other 
document requiring court-fee has not 
been properly stamped the Court cannot 
dispose of the matter on the merits. AIR 
1917 Low Bur 179 (180). 

(See also (’12) 15 Ind Cas 626 (528) 

(Oudh). (Defendant claiming set-off but 
no court-fee paid — Set-off cannot be 
allowed.)] 

(2) Court-fee on some of reliefs only 
paid — Whole appeal should not be dis¬ 
missed — Appellant must be heard in 
respect of relief on which Court-fee was 
paid. 1961 Raj LW 641 = ILR (1962) 12 
Raj 159. 

. ''^here a decree is passed in a suit 
instituted on an insufficiently stamped 
plaint, the decree will not be void- AIR 
1928 Lah 221 (223). 

(4) Where the Court finds it has no 
Jurisdiction to entertain the suit, there 
IS no (^iection to its reluming the plaint 
under Order 7. Rule 10 of the Civil Pro- 
cedure Code for presentation to the pro¬ 
per Court although the full court-fee has 
pot been paid. AIR 1931 Mad 69 (70. 71) 
•• ('29) 57 Mad LJ (NRC) 33 (33). (It is 
not proper for a Court to ask the plain- 
titr to pay deficit court-fee and to reiect 
the plaint on failure to pay the same.) 

as to whe< 

Iher the failure to pay proper court-fee 
makes the. suit one not instituted for 
purposes of limitation. 

(a) The validity of a suit for punjoses 
Of limitation is not affected by the 
fact that sufficient court-fee on 
the plamt is not paid at the time 

(SB) i. (>09) M Mad‘® 30^5®* (3*05® 

lb) The presentation of a plaint which 
is not properly stamped is not a 
valid presentation for purposes of 

mm 433 (435) 

(FB) •. 'a?^ laL piLi (' 310 ? 
(AIR 1938 Lah 361 (FB^doS^ied 
m view of AIR 1958 SC 767.) 

[See also (’37) 39 Pun LR 502 (503).] 


3. “Properly stamped." — ( 1 ) Unless 
ine proper stamps are used to denote 
the courl-fees, the document will not be 
properly stamped within the meaning of 
me section. AIR 1934 Nag 263 (264) « 
31 Nag LR 82 ** AIR 1931 Pat 113 (113 

*'luPV ® (^ 86 ). 

4. Mistake or inadvertence." — ( 1 ) 
Mistake is not mere forgetfulness. It is a 
slip, made not by design but by mis- 
ch^ce. ( 07) 29 All 749 (763) (FB). 

wi mJ . of law is a mistake 

section. (’02) 

25 Mad 380 (382, 383) (DB). 

^'S4) Madh BLJ 1954 
HCR 1097 (1098). (Miscellaneous appeal 

Rs of Rs. 2 instead of 

Rs. 2-8-0 — Court-fees Act in force for 
more than 2 years — Contention that 
appeal on msufficient court-fee was filed 
m ignorance cannot be accepted — Igno- 
*^^oce of law is no excuse.) ] 

inadvertence on the 
?n officers is wilh- 

mm « All WN 153 

li^^AiR^Pnoo All WN 21 (21) (DB) 

Ail 223) == 1967 

Overruled.) ^ 268. 

may, in its origin be 

w * 1 ?® Plaintiff, but .by the 

mUtak^ h? registered the 

mistake becomes that of the Court or 

•• ^ 29 All 749 (762) (FB) 

(FB) I ^ (384, 386) 

of certain courN 
nanv^Sir ^ «*ecree and judgment accom- 
flcp 1 nemo of appeal is primarily 
esneciaii PUiposcs and a deficiency 
siX »o accidental over- 

Sal ^ unsubstan- 

uai nature and the Court has certainly 

Ci^I®p°“c “P**®*" section and S. 149^ 

havii/'th*: *^® ‘?®^®®‘ remedied by 

navmR tne dencieiicy m the rourt-fp#* 

air 1955 Aimer 64 (Pr 5) 

to * 1 ,-. -so has the power 

to collect the proper court-fee in respect 

tbroiih memorandum which 

Orue. l50^“f^^r‘%",‘'’'=*‘irR-*®a9fo? 
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Section 28 (contd.) 

^ Payment of deficit court-fee under 
the section — Effect. — (1) On deficit 
court-fee being made up under the orders 
of the Coiirt. the plaint or other docu- 
ment in question and every proceeding 
relative thereto is rendered as valid as 
if it had been properly stamped in the 
first instance. AIR 193i Rang 38 (38) = 
8 Rang 538 (DB) *• ('07) 1907) Pun Re 
No. 123, p. 600 (607) (DB) ** (’79) 2 
All 682 (685) (FB) AIR 1968 All 216 
(224) «= 1967 All LJ 612 (FB). (AIR 

1962 All 268 Overruled on another point.) 
*• AIR 1967 Goa 99 (100) (FB). 

(2) Where the Court once exercises 

its discretion and allows the deficit 
court-fee to be made up, it cannot ^ go 
back on its own order subsequently. (’07) 
1907 Pun Re No. 123, p. 600 (603. 607) 

(DB) ** (’02) 1902 All WN 153 (153) 

(DB). 

(3) Where the deficit court-fee is paid 
within the time fixed by the Court or 
enlarged by it, the suit or other proceed* 
ing will not be barred by limitation 
although at the time when the deficit 
court-fee is paid the period of limitation 
has expired. (’07) 1907 Pun Re No. 123, 
p. 600 (607) (DB). 

(4) Appeal from appellate decree of 
single Judge — Memorandum with deficit 
court-fee filed on 8-11-62 — Deficit made 
good on 20-12-62 and appeal admitted 
on 3-1-63 on 13-11-62 the U. P. Act 14 
of 1962 coming into force taking away 
the jurisdiction of the court to hear such 
appeals — Held, that no appeal was 
pending on 12-11-62 within Section 3 (2) 
of the U. P. Act — The appeal held not 
maintainable. AIR 1964 All 552 (553) = 
1964 All LJ 537 (FB). (AIR 1951 All 64 
(FB), Held, required reconsideration ) 

7. Stage at which deficit court-fee may 
be Ordered to be paid. — (1) The appel¬ 
late Court can accept deficit court-fee, 
(’02) 25 Mad 380 (382, 383) (DB). 

(2) Opportunity to make up deficiency 
of court-fee can be given at any stage. 
ILR (1959) 9 Raj 306. 

(3) Action under the section can be 
taken after the admission of an appeal. 
AIR 1943 Pat 102 (104) = 21 Pat 720. 

(4) To record findings on all issues 
and after dismissing suit on merits, to 
require payment of additional court-fee 
is illegal and contrary to correct proce¬ 
dure. AIR 1938 Lah 311 (312) AIR 
1935 Lah 75 (76). 

[See also AIR 1921 Pat 88 (89) = 6 
Pat L Jour 293 (FB). (Appellate Court 

— Question of court-fee in lower Court 

— Ordinarily question must be decided 
as a preliminary point — But Court has 
discretion to postpone decision.)] 

(5) Once the case has been disposed of, 
the Court becomes functus olTicio and has 
no longer any jurisdiction to require the 
'payment of any court-fees. AIR 19.39 

t 


Sind 279 (280) = ILR (1939) Kar 469 
(DB) *• AIR 1933 Lah 208 (208) •• AIR 
1933 Mad 321 (321) AIR 1925 Lah 131 
(131). 

[See also AIR 1919 Cal 194 (195) = 46 
Cal 620 (DB) *♦ AIR 1932 All 316 (317).l 

[But see (’85) 7 All 528 (532, 534) 

(DB).] 

(6) Where a Court finds after the 
hearing of a case that a larger amount 
is due to the plaintiff or appellant than 
what he has paid court-fee for the pro¬ 
per course for the Court is to post the 
case for orders and to require the parly 
to pay additional court-fees and then 
only to pronounce iudgment. AIR 1933 
Mad 330 (331) = 56 Mad 705 (DB). 

(7) After pronouncing judgment the 

Court has no power to call upon a parlv 
to pay deficit court-fees. AIR 1038 All 
546 (548) •• AIR 1932 Pat 228 (231) = 

11 Pat 532 (DB). 

[See also (’06) 30 Cal 516 (519) (DB).] 

(8) On objection by the Stamp Reporter, 
an appellant was ordered to pay ad 
valorem court-fee on his memorandum of 
appeal and to raise the question of suffi¬ 
ciency of courl-fee at the hearing of the 
appeal. The additional court-fee was 
deposited. But the case was heard and 
disposed of and decree passed without the 
question of court-fee being raised. There¬ 
after, the appellant applied for refund of 
the amount deposited. It was held that 
the Court was bound to consider the ques¬ 
tion of sufficiency of court-fee on the 
appeal. {'13) 18 Cal L Jour 133 (136) 
(DB). 

(9) The expiry of limitation for the 
proceeding is nO bar to the acceptance 
of court-fee. ('02) 25 Mad 380 (382, 383) 
(DB). 

(10) Where a plaint is rejected for 
non-payment of deficient court-fees with¬ 
in the time granted by the Court and a 
fresh plaint is thereon presented, the 
Court can treat the court-fee already paid 
as part of the court-fee necessary for the 
fresh plaint. AIR 1935 All 985 (986). 

(11) Neither the Court-fees Act nor the 
Rules of the Original Side of the High 
Court state that the exhibits or the 
depositions or the minutes must be stamp¬ 
ed right at the moment when they are 
tendered as exhibits or at the moment 
when the witness is giying his deposition 
or at the moment when the court minutes 
are being taken down. The rules 
recognise that time appointed thereunder 
can always be relaxed by the Judge for 
the purpose of reali.sing either unpaid or 
insufficiently paid court-fees or stamps at 
any time before the order is either com¬ 
pleted or given effect to. AIR 1956 Cal 
619 (620). 

(12) Where the written stat)^ment filed 
by the defendant Is treated as the plaint 
in the cross-suit instituted by him, the 
Court may in its discretion under Sec¬ 
tion 149, Civil P, C., allow him to pay 
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S<-cHon 28 — Note 7 (contd.) 
court-fee even after the decree in the suit. 
AIR 1956 J and K 38 (40). 

(13) Where the plaintiff omits to amend 
the suit valuation and pay court-fee on 
the enhanced rent in spite of the defen. 
dant’s contention regarding court-fee, a 
decree cannot be given to the plaintiff 
for claiming enhanced rent on payment 
of the necessarv court-fee in the High 
Court. AIR 1955 Trav-Co 167 (Prs 3. 4). 

8. Power of appellate Court to require 
payment of deficient court-fee In lower 
Court.— ( 1 ) Where an insufficiently 

stamped document has been acted upon 
in the lower Court and the appellate 
Court discovers the mistake when the 
appeal is filed, it cannot be said that the 
document is received etc-, by mistake or 
inadvertence in the appellate Court. AIR 
1927 Cal 775 (775) (DB). 

(2) Under Section 149 of the Civil Pro¬ 
cedure Code the appellate Court’s power 
is wider and is not limited to the cases 
contemplated bv Section 12 (ii) or bv the 
second paragraph of this section. AIR 
1930 Cal 787 (793. 794) = 58 Cal 474 

(DB) AIR 1921 Pal 88 (89) = 6 Pat 
L Jour 293 (FB) *• AIR 1968 All 216 
(222). (AIR 1962 All 268. Overruled.) 


officio and has no right to direct recovery 
of deficit courl-fee either on the plaint 
or on the memorandum of appeal. AIR 
1957 Pat 533 (533, 534) (DB). 

(8) Appeal bv defendants — Sufficient 
Court-fee not paid on appeal — Court 
finding, during arguments, that sufficient 
Court-fee not paid on plaint also — Court 
rejecting the plaint — Held, Court in 
the first instance should have asked the 
defendants/Appellanls to pay deficit 

Court-fees on appeal and after such pay¬ 
ment should have asked plaintiff/Respon- 
dent to pay deficit Courl-fee on plaint 
and only on plaintiff’s failure to-do so 
should have rejected the plaint — Held, 
further, order of the Court rejecting the 
plaint at the outset is revisabie. AIR 

1968 Manipur 1 (3). 

9. Court of revision — Power of.—(1) 
It has been held that a Court of Revision 
has power to require payment of court* 
fees that ought to have been paid in the 
lower Court. AIR 1915 Cal 701 (702) 

(DB). (Suit under Bengal Tenancy Act, 
Section 106 — Settlement Officer while 
acting under revisional powers under 

Section 108, Bengal Tenancy Act, can 

require deficit court-fee on plaint to be 
made up.) 


(3) The fact that the plaint was held 

to be a valid document bv the Court 
receiving it neither precludes the Court 
of appeal from judging its validity nor 
absolves it from the duty of doing so If 
the Court of appeal finds that the plaint 
IS invalid bv reason of not being properly 
stamped it has to ignore the plaint al¬ 
together unless and until it is properly 
stamped. It cannot be said that if the 
document is not to be used in appeal the 
Court of appeal cannot make a direction 
ATo paragraph of Section 28. 

^222) = 1967 All LJ 612 
(FB). (AIR 1962 All 268, .Overruled.) 

(4) The power of the appellate Court 

to direct payment of Court-fee on a docu¬ 
ment IS not dependent whether the docu¬ 
ment may be or intended to be 'used* 
in appeal. AIR 1968 All 216 (222) - 

P't%8 192' 

rat (90) — 6 Pat l Jour 293 (FB). 

(6) Under Section 28 the Court Sn 

has-been Stamped documen” 

has been received, filed or used bv rnU 

take or inadvertence has the powlr to 

g^ant time to make good the deficiency 

rl, received or filed in 

th8 Court b6low mav be 

deficiency may be . 

(DB) ‘'““"“''air 

.hi” 


lO, Giving of Hrne for paying court* 

fees. ( 1 ) Where a case falls under 
either Section 10 (ii) of this Act or 
Rule 11, Civil P. C., the litigant 
will be entitled as of right to some time 
lor moking up deficiency in Court-fee* 
notwithstanding the fact that under this 
section the Court is not bound to allow 
such time but has a discretion in the 
matter AIR 1938 Mad 542 (543) ** AIR 

^^78) = 1917 Pun Re 
No. 27 (DB) •• (’88) 1888 Pun Ro 

No. 156 p. 417 (418) (DB). 

29 All 749 (761, 762) 

(r Dj J 

(2) Court has a discretion to allow 
time to an appellant to make up deficiency 
in court-fee on the memorandum of 

K, Nag 220 (221) = ILR 

Nag 467 (DB) ** AIR 1929 PC 147 
' Ind App 232 = 10 Lah 737. 

1^) Ihe (Jourt has power to enlarge 
the time originally fixed for payment of 

(09) 2 Ind Cas 1 (2) (Cal) ♦* 
(04) 31 Cal 75 (78) (DB). 

(4) Memorandum of appeal and appli¬ 
cation for leave to appeal filed — Ques¬ 
tion of deficiency in court-fee paid on 

can be considered only 
subsequ(mt to the granting of leave — 

up deficiency 

may be allowed after application has 
^DB) 1952 All 448 (Pr 4) 

appeal, relecHon of, 
JanHnm” Stamped.— (1) A memo- 

need not bostamped, 
need not be dismissed in toto — But a 

fhopassed for more than 
the amount for which court-fee has been 
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STATE AMENDMENTS 

Section 28-A 
Madhya Pradesh: 

, After Section 28, the following section was inserted as Section 28-A, viz.t— 

“28-A. Recovery of deficient or unpaid court-fees.—(1) If, on examination of 
the records of a civil, criminal or revenue case which has been disposed of, a public 
officer finds that the fee payable under the Act or the rules made thereunder on 
any document filed, exhibited or recorded therein has not been paid or has been 
insufficiently paid, he shall report the\ fact to the presiding officer of the Couit or 
to the revenue officer concerned., 

(2) Such presiding officer or revenue otncer, atter satistymg pimseJi ot me cor¬ 
rectness of such report, shall record a provisional finding that the proper fee has not 
been paid and determine the amount of the fee payable and the person from whom 
the fee or the difierence thereof, if any, shall be recoverable. 

(3) After recording a finding under sub-section (2), the presiding officer or the 
revenue officer shall issue a notice to the person referred to in that sub-section to 
show cause why he should not be ordered to pay the fee determined thereunder, and, 
if sufficient cause is not shown, the presiding officer or revenue officer shall confinn 
the finding and make an order requiring such person to pay the proper fee before 
a date to be specified in that notice. 

(4) If such person fails to pay the fee in accordance with the notice issued 
under sub-section (3), it shall, on the certificate of such presiding officer or revenue 
officer, be recoverable as an arrear of land revenue.”—C. P. Act 9 of 1938 (17-4- 
1938). 

Orissa: 

Section 28-A is the same as that of Madhya Pradesh—Orissa Act 13 of 1957, S. 2, 
(24-7-1957). 

29. Amended document.—Where any such document is amended in order 
merely to correct a mistake and to make it conform to the original intention of the 
parties, it shall not be necessary to impose a fresh stamp. 

[Cf. Andh. Pra. Act 7 of 1956, Section 71; Bom. Act 36 of 1959, Section 41; Him. 
Pra. Act 8 of 1968, Section 38; Jammu and Kashmir Act 7 of 1977 Svt., Section 29; 
Ker. Act 10 of 1960, Section 79; T. N. Act 14 of 1955, Section 76; Mys. Act 16 
of 1958, Section 67; Raj. Act 23 of 1961, Section 67.] 

30. Cancellation of stamp.—No document requiring a stamp under this Act 
shall be filed or acted upon in any proceeding in any Court or office until the 
stamp has been cancelled. 


section 28 —• Note 1 (cOntd.) 

paid. (’38) 40 Pun LR 123 (123) (DB) *• 

AIR 1931 Lah 237 (238) (DB). 

(2) It is open to a single Judge to 
decline to receive the document which is 
insuiiiciently stamped on the ground 
that he cannot receive it — But where 
the document has been received and has 
been accepted as having been properly 
presented, a single Judge should not 
reject the document later on, on the 
ground of insufficiency of court-fees, 
unless the matter were within the juris¬ 
diction of a single judge — If a Division 
Bench alone can reject the appeal on the 
ground of insufficiency of court-fees then 
the matter should be laid before such a 
Division Bench. AIR 1935 All 620 (625) 
57 All 983 (FB). 

12. Mode of recovery of court-fees. — 

(1) Ordinarily, the Court has no power 
to order the recovery of court-fees by 
attachment of. the property of the 
defaulter or other, process la execution 


proceedings. AIR 1934 All 989 (990) *• 

AIR 1932 All 316 (317) •• AIR 1919 Cal 
194 (194) = 46 Cal 520 (DB). 

[But see AIR 1934 Oudh 396 (.398).] 

(2) This section does not empower the 
Court to realise the amount of deficiency. 
It only empowers the Court to order 
that the deficiency may be made good. 
AIR 1957 All 63 (65) (DB). 

Section 28-A (Madhya Pradesh) — Note 1 
(1) Where a second appeal is dismiss¬ 
ed in default, the only Court which can 
act under this section is the lower appel¬ 
late Court and not the High Court. 
("36-43) Tax Dec (Nag) 124 (125). 

Section 29 — Note 1 
(1) V/here the document is an entirely 
fresh document the section does not 
apply. (’92) 1892 Pun Re No. 132, p. 442 
(444) (DB). 

Section 30 — Note 1 
(1) Where a plaint is returned for 
presentation to the proper Court and ' is 
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Such officer as the Court or the head of the office may from time to 
appoint shall, on r^eiving any such document, forthwith effect such canceUa^n 
by punching out the figure-head so as to leave the amount designated on th« 

removed by punching shaU be burnt or othen^e 

[Cf. Andh. Pra. Act 7 of 1962, SecHon 72; Bom. Act 36 of Z959, Section 42- Him p. 
Act 8 of 1968, Section 39; Jammu and Kashmir Act, 1977 Svt., Section 30- Ker 
10 of 1960. Section 80; T. N. Act 14 of 1955. Section 77- Mys Act 16 5 
Section 74; Raj. Act 23 of 1961. Section 68.] ’ ^ 

STATE AMENDxMENT 

Section 30-A 
Vttar Pradesh: 

Alter Section 30, the following section was inserted:__ 

“30-A. Where allowance is made in this Act for r1r»ma<T«rl «« mi. 

vvhere refund b permitted on the strength of certificate gfanted bri^'^CourTthl 
Collector may, on the application of the holder of the same and after f A - 
self about the genuineness of the certificate or the stam j n saUsfymg him- 

thereof the same amount or value “mL of Ike P™d“ced give in lieu 

^tte“ ^ 

of^rrtle'p^aT- 

™ned^or_ reversed in appeal.--U. P. Acts 19 orLdh Jd't "T ^958: 


CHAPTER VT 

miscellaneous 

by the Cod?’or£riLnL'“LeT^eUm\^.f,tent)"*^^^^ 19^'’"a8 

R^ealing and ^“di^g'Act,*i89W12 nf^lSQ'^'i? by the 

O - a ft -e _ ^^ _ 


ILR 

of 
of 


^Hon 30 — Note 1 (contd.) 

tQ9A oT. 236 (DB) *• AIR 

355 (356) (DB) ♦* ri9^ 9*^ \4^a 

S/irri* 

(2) Where the plaintiff on return 
plaint amends it by striking out one of 
th© r6)i6fs And r6-Dr6sent^ it fn ^i> ^ 

Court the fact tni* fK * .. 

lk’‘*do‘’eT"noT^fr ."h^ 

AiTT ail ''Ben represLteS: 

is|e’ ™ Of date o, 

="?Lr" ‘'“i 

s™S."€-SS-S,.| 


oronUI® ^n**‘*°? 

suD^noHpnT returning stamps is 

r^nK^i ^ only; unless at 

® fresh application for 

Irovoli remams un- 

SeclloD 30-A (Ullar Pradesh) — Nole 1 

r«n* iurisdiction or the duty of a 

monfJ*''' . S®®tion 30-A to pay the 

Sh exists only where refund is permit- 
ed hv strength of a certificate grant- 

®- where there exists a 
^ provision allowing refund' on 

<=ertiflcate. The only pro- 

slrenek Tf^**^** permit refund on the 
ed in <zJ certificate are those contain- 

State of and 15. In the 

inherent Pradesh a Court has no 

refund . r® ^*‘®**‘ a certificate for 

r certifirlt If a Court grants 

lector* hefif Section 151. the Col- 

not bound K ** produced is 

to give any law to honour it and 

AIR^ 1957 Ai?^7o? producing it- 

1957 All 734 (736, '737) (DB). 
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83. Admission in criminnl cases of documents for which proper fee has not 
been paid.— Whenever the filing or exhibition in a Criminal Court of a document 
in respect of which the proper fee has not been paid is, in the opinion of the 
presiding Judge, necessary to prevent a failure of justice, nothing contained in 
Section 4 or Section 6 shall be deemed to prohibit such filing or exhibition. 

[Cf. Andh. Pra. Act 7 of 1956, Section 4, proviso; Bom. Act 30 of 1959, Section 44; 
Him, Pra. Act 8 of 1968, Section 40; Jammu and Kashmir Act, 1977 Svt., Section .33; 
Ker. Act 10 of 1960, Section 4, proviso; T. N, Act 14 of 1955, Section 4, proviso; 
Mys. Act 16 of 1958, Section 4, proviso; Raj. Act 23 of 1966, Section 4, proviso,] 
*[34. Sale of stamps.—(1) The t[appropriate Government] may from time 
to time make rules t for regulating the sale of stamps to be used under this Act, 
the persons by whom alone such sale is to be conducted, and the duties and remu¬ 
neration of such persons. 

(2) All such rules shall be published in the JfOfiicial Gazette], and shall 
thereupon have the force of law. 

(3) Any person appointed to sell stamps who disobeys any rule made under 
this section, and any person not so appointed who sells or offers for sale any 
stamp, shall be punished with imprisonment for a term which may extend to six 
monSis, or with fine which may extend to five hundred rupees, or with both.] 

[®] Substituted for the original section by the Amending Act, 1891 (12 of 1891). 

[t] Substituted for “Local Government” and for "Local Gazette' by A, O., 1937. For 
definition of "Appropriate Government", see Section 1-A. 

[I] For rules issued under this section, see different Local Rules and Oidei-s. 

STATE AMENDMENTS 

Uttar Pradesh: 

For Section 34, the following section was substituted, viz.:— 

"34. Any person appointed to sell stamps who disobeys any rule m.ide under 
this Act and any person not so appointed who sells or offers for sale any stamps, 
shall be punished with imprisonment for a term which may extend to six months, or 
with fine which may extend to five hundred rupees or with both."—U. P. Act 19 
of 1938 (9-1-1939). ' ' 

West Bengal: 

In sub-section (1) of Section 34, for the words "the sale of stamps”, substitute, the 
words "the sale of, and the particulars to be entered at the Lime of sale on, stamps.”— 
West Bengal Act 23 of 1959, Section 5. 

STATE AMENDMENTS 

Section 34-A 
Andaman and Nicobar: 

Same as that of West Bengal.—Reg. 11 of 1957, Section 15 (1-8-1957). 

Section S4 — Note 1 

(1) A sale of court-fee stamps by a 

person who has not been licensed to do 
so is an offence. (’01) 24 Mad 310 

(321) (DB). (A thief also can be guilty 
of this offence.) 

(2) A gift of court-fee stamps by a 
person who has purchased them but 
who has no pse for them is not prohi¬ 
bited. (Tl) 1011 Pun LR No. 253, p. 030 
(944) (DB). 


(3) To establish a charge of an offence 
under the section it is necessary for the 
prosecution to identify the stamps alleg¬ 
ed to have been wrongfully sold. AIR 
1938 Cal 195 (201) (DB). 

(4) Where a mukhtear who had pur¬ 
chased a court-fee stamp for a client 
transferred it to another client who had 
agreed to return another stamp of equal 
value in exchange, it was held that there 
was no sale and so, no offence had beeu 
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Pondicherry, 

Same as that of Andaman and Nicobar—See Act 26 of 1968, Section 3 and Schedule 
Pt. II (18-12-1968). 

West Bengal: * 

t 

After Section 34 the following section was inserted:—• 

“34-A. Where any period is fixed or granted by the Court, for the doing of 
any act prescribed or allowed by this Act, the Court may, in its discretion, from 
time to time, enlarge such period, even though the period originally fixed or Ranted 

may have expired."—Bengal Act 7 of 1935 (2-5-1935). 

✓ 

35. Power to reduce or remit lees.— Ihe [appropriate GovemmentJ may 
from time to time by fnotification in the '[Official Gazette], reduce or remit’ 
in the vvhole or in any part of Jfthe territories under its administration], all or 
any of the fees mentioned in the First and Second Schedules to this Act annexed, 
and may in like manner cancel or vary such order. 

[Cf. Andh. Pra. Act 7 of 1956, Section 68; Bom. Act 36 of 1959, SecHon 46; Him. 
Pra. Act 8 of 1968, Section 42; Jammu and Kashmir Act 7 of 1977 Svt., Section 38* 
Kt-r. Act 10 of 1960, SecHon 75; T. N. Act 14 of 1955, Section 73; Mys. Act 16 
of 1958, Section 70; Raj. Act 23 of 1961, SecHon 65.] 

['] Substituted for ‘‘Local Government” and “Local Gazette” by A. O., 1937. 

[t] See General Rules and Orders, and for noHficaHon by the Chief CoLmissioner of 
Delhi, see Gazette of India, 1921, Pt. 11, p. 343 . 

[t\ “British India” by the DevoluHon Act, 1920 (38 of 1920), SecHon 2 

and Schedule I 

,, . STATE AMENDMENTS 

Mampur and Tripura: 


words" "fhT'tTrrito^r-‘o ‘he Union territory of Manipur/Tripura, for the 
Orissa: 


For SecHon 35, the follovring section was substituted, viz.:^' 

from"Hme^7*tL!;' State Government may 

impose bv notifi^' A, condiHons or restricHons as it may think fit to 

^□se. by notification m the Gazette suspend the payment of or reduce or remit, in 


Section 34 — Note 1 (contd.l 

1^31 Lah 337 (338) *• 
(03) 30 Cal 921 (922) (DB). ’ 

(5) Appointment of clerk by licensed 
stamp-vendor is not prohibited. AIR 1964 
Andh Pra 69 (71) = (1963) 1 ^dh LT 

SecHon 35 — Nole 1 

(1) Order under Order 21, Rule ro\ 
and (3) of the Civil P. C. BrSVta/®eivl 
to execute a decree against any person 
on the groimd that he is a parlm^r 
An appeal from such order falU 
Article 1 of Sch. 1 , Court fees Lt 

not under Clause (5) of Bombay^ Govei7 
ment Notification No. 590, dated 1 ^ 9 . 
issued under Section 35 AIR liao 

Kar 

(2) An appellant, in an appeal from an 
order in execution reducing the rate of 


interest payable under a decree, roust pay 
ad valorem court-fee on the difference 
between the amount claimed by him in 
the appeal and that awarded to him in 
executing Court. AIR 1920 Pat 376 
(377) = 5 Pat L Jour 235- 

(3) Madras Government Order No. 6791 

dated 17th May 1943 made in exercise 
oi powers conferred by this section, does* 
not apply to a suit by persons who 
claim to be trustees of certain trust pro¬ 
perty against the defendants who put 
ri^rward the same claim arid the plaintiffs 
do pot concede that the defendants have 
So trustees. AIR 1945 Mad 

102 (103) = ILR (1945) Mad 584 (DB). 

(4) Hyderabad Government Notification 

i , 20-1-1954 exempting dis- 

maced and destitute persons from pay- 

court-fees — Notification is 
neither hit by Article 14 of Constitution 
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Ae whole of Orissa or in any part thereof, all or any of the fees, mentioned in 
Schedules 1 and II to this Act annexed and may in like manner cancel or vary such 

order. 

(2) The Stale Government may from time to time by rules prescribe the manner 
in which any fee the payment of which is suspended under sub-section (1) may 
be realized and for this purpose direct that such fee may be recovered as if it were 
an arrear of land revenue.”—Orissa Act 5 of 1939 (31-10-1939), 

TVest Bengal: 

For Section 35, the following section was substituted, viz.r— 

“35. (1) The appropriate Government may, from time to time, subject to such 

conditions or restrictions as it may think fit to impose, by notification in the OHicial 
Gazette, suspend the payment of or reduce or remit, in the whole of Bengal or m 
any part thereof, all or any of the fees mentioned in the First and Second Schedules 
to this Act annexed and may in like manner cancel or vary such order. 

(2) The appropriate Government may, from time to time by rules, prescribe 
the manner in \vhich any fee the payment of which is suspended under sub-section H) 
may be realized and for this purpose direct that such fee may be recovered as a 
public demand.”—Bengal Act 7 of 1935 (2-5-1935). 

36. Saving of fees to certain officers of High Courts.—Nothing in Chapters If 
and V of this Act applies to the commission payable to the Accountant-GeTieral 
of the High Court at Fort William, or to the fees which any officer of a High 
Court is allowed to receive in addition to a fixed salary 

STATE AMENDMENT 

Manipur and Tripura: 

In application to the Union territories of Manipur/Tripura, in SecHon omit the 
words “to the commission payable to the Accountant-General, of the High Court at F‘>rt 
William or”, and for the words “a High Court”, substitute the words “the Court of Jndi- 
cial Commissioner for Manipur/Tripura."—See G.S.Rs. 1119-1120, Gaz. of Ind., 1-7- 
1963, Pt II, Sec. 3(i), Ext., pp. 501-531 (w.e.f. 15-7-1963). 

STATE AMENDMENT 

Section 37 
Uttar Pradesh: 

I 

After Section 38, the following shall always be deemed to have been added as a 
new section, namely:— 

**37. All fees shall be charged and collected under this Act at the rate indi¬ 
cated in the First or Second Schedule to this Act, as the case may be, on the date 
on which the document chargeable to the court-fee is or was presented.”—U. P. 
Act 4 of 1961, Section 2. 

No. 1299/X-497 dated 22-3-1932. AIR 
1947 Oudh 87 (88) = 21 Luck 552 (DB). 

Section 37 — Note 1 

(1) *A demand of additional court-fee 
from the appellant after the filing of 
an appeal on prescribed court-fee cannot 
be said to place any unreasonable restric¬ 
tion on right of property. The Ordinance 
is protected by Article 19 (5) of the Con¬ 
stitution. 1962 All LJ 480 1962 All 

WR (IIC) 337. 


Section 36 — Note 1 (conld.) 

nor is it ultra vires the powers of Gov¬ 
ernment. AIR 1958 Mys 132 (13<»' =» 
ILR (1957) Mys 448. 

(5) Order dismissing application under 
U. P. Debt Redemption Act, 1940, for 
amendment of decree — Appeal against 
order to Chief Court — Cpurt-fee payable 
is Rs. 6-4-0 by virtue of U. P- Govern¬ 
ment Notification No. 1231/VII-353 dated 
11-10-1023 as amended by Notification 
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45CHEDULE I 

« 

^ AD VALOREM FEES 

NOTE.—By secHon 14 of the Indian Coinage Act, 1906, newly Inserted hv 
o^inag. (Amendment) /\ct, 1955 (31 of 1955), decimal system olF coina^is‘introduced iS 
Jujia. Section 14 of the Indian damage Act is as follows : ceam 

of coinage.-(l) The rupee shaU be divided into one hundred 
units and the new coin representing such unit may be designated by the Central 
ment by notification in the Official Gazette, under'^such name as it thin^ fit Sd S: 
rupee, half rupee and quarter-rupee shall be respectively equivalent to one hundred fiftS 
and twenty-five such new coins and. shall, subject to the provisions of sub-section anS 

sub.section (2) of section 13 and to the extent specified therein, be a legll tender in 
payment or on account accordingly. lenaer in 

W AH coins issued under tha authority of this Act in any denominations of ann... 
p,ce and pies shall, to the extent speciBeJ in section 13. be a legal tender in pavmln? or’ 

nil'";?,T h pice or one Trundred and ntaX tv^ 

ISoh ‘rngTe^ooIntfum-h^e^ of^u"ohtoTnfte»|?re (^a'nfS‘fo 
Tolll’b^ow.’’^^ ™L°reloT:?e“‘iqCkuVnear:ro1^^^ 

^8.) All references in any eiiacciiienc oriii tfnv uurtiu-An,n, r.,.- ....... - 

enactment or in any contract, deed or other instrument to anv wain® wruer unaer any 
pice and pies shall be construed as refemnees I^That yafue exprLsedTn®L‘S,^'’r^ 
referred to in sub-section fJ! converted thereto at the rate speoiBcd in sulseotion ral" " 

In exercise of the powers conferred by subvsectionri; of section 14 abovp fb® 

Government has designated the new coin reoresentina ®a®b f"® Central 

which a rupee is divided under that sub-section a ‘'N®AYA WiSA °-S *R O 1 Tb° 
Indian Coinage (Araenclmentj Act, 1955, came into foro® on fb® i j II* V* 

S. R. O. U49 Published in dar. I’nd., E'xt?a ,14.5.1959rPrill’s. 3, pag^SSS. 

The direction riven in sub-section ^3J of section 14 ahnv® ic u r „ 

unless a different direction is given by any Act oassed hv Staf® t I® b® followed, 

the States of Madhya PradeshlOrissa an^Ra?asfhaa Ac?s for example, in- 

Legislatures of those States wherein specific table respective 

converted into new coins are riven In all th®1® ®.c “S. I® be^ 

both the Schedules and Tables ^ given in the new 

enactments. * coinage as directed by these State 


Number 


1. *PIaint +[writ- 
ten statement 
pleading a set-off 
or counter-claim] 
or memorandum of 
appeal (not other- , 
wise provided for 4 


When the amount or value of the sub¬ 
ject-matter in dispute does not exceed 
hve rupees. 

When such amount or value exceeds 
hve rupees, for every five rupees or 
part thereof, in excess of five^^rupees 
up to one hundred rupees. ^ ’ 

When such amount or value exceeds? 
one hundred rupees, for every ten 
rupees, or part thereof, in exciss of 

rupee“s“ thousand 

When such amount or value exceerT^: 

rupees, for every one 
hundred rupees, or part thereof 

“ thousand rupee ■ 

W«eh^ exceeds’ 

hundred“-^d "fi£tr''ruples?''o7 pZ" 


Proper Fee 


Six annas. 


Six annas* 


Twelve annas. 


Five rupees. 


Ten rupees. 


A 
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Number- 



in the Act) f [or of 
cross-objection] 
presented to any 
Civil Or Revenue 
Court except those 
mentioned in sec¬ 
tion 


1 


When such amount or value exceeds ten 
thousand rupees, for every five hun¬ 
dred rupees, or part thereof, in excess 
of ten thousand rupees* up to twenty 
thousand rupees. 

When such amount or value exceeds 
twenty thousand rupees, for every 
one thousand rupees, or part there¬ 
of, in excess of twenty thousand 
rupees, up to thirty thousand rupees. 

When such amount or value exceeds 
thirty thousand rupees, for every two 
thousand rupees, or part thereof, in 
excess of thirty thousand rupees, up 
to fifty thousand rupees. 

When such amount or value exceeds 
fifty thousand rupees, for every five 
thousand rupees, or part thereof, in 
excess of fity thousand rupees. 

Provided that the maximum fee leviable 
on a plaint or memorandum of appeal 
shall be three thousand rupees. 


t 


Proper Fee* 
Fifteen rupees 


Twenty rupees, 


Twenty rupees 


Twenty-five 

rupees. 


To ascertain the proper fee leviable on the institution of a suit, see the table annexed to 
[\] Inserted by the Code of Civil Procedure, 1908 (5 of 1908), S, 155 and Fourth Schedule. 


\ SCHEDULE I, AKTICLE 1 — 

SYNOPSIS 

1. Scope.- 

2. Written statement pleading set-off or 
counter-claim. 

3. **Not otherwise provided for in this 
Act.” 

4. Memorandum of cross-obections. 


5. Cross-obection as to costs. 

6. Cross-obections as to mesne profits. 

7. Valuation of appeal — General. 

8. Appeal from conditxona] decree — 
Valuation 

9. Appeal from final decree in suit re¬ 
lating to mortgage. 

10* Appeal against personal decree foi 
balance against mortgagor. 

11. Appeal by one of several plaintiffs oi 
defendants. 

12. Subsequent interest. 

13. Appeal as to hosts. 


14. Appeal froth order. 

15. Order rejectmg plaint or dismissing 
suit for msutticiency of court-fee 
Appeal frailly 

16. ,^peal against order under Order 21. 
Ride 50.1 

17. Award. 

sednng to Monerate or make 
lo property. 

r^* r^eroe against sev^al persons — 
Appeal by one seeking exoacration. 


20. Lower Court exonerating a party 
from liability — Appeal seeking to 
make him liable. 

21. Separate appeals arising from same 
suit. 

22. Appeal relating to priority of claims 
against same-debtor. 

23. Proviso. 

1. Scope. — (1) The article will not ap- 
' ply unless the fee is made leviable by some 
provision in the body of the Act. AIR 
'1941 Nag 129 (130). (Section 4, Court-fees 
Act does not apply to an appeal from 
decree passed by District Judge under Sec- 
•tion 14, C. P. Local Fund Audit Act — 
‘No ad valorem fee leviable on such appeal.) 
> (2) Article 1 presupposes that the sub¬ 

ject-matter in dispute in the appeal is cap- 
'ablo of execution. A dispute as to whe¬ 
ther a person was a displaced person under 
the Displaced Persons (Debts Adjustment) 
Act, 1951, is plainly incapable of money 
value. AIR 1958 Cal 675 (678) (DB). 

(3) The difference between Section 7 (iv) 
fc) and Article 1, Schedule 1 of the Court- 
fees Act is that though under both court- 
fee is required to be paid on ad valorem 
basis yet the valuation under S. 7 (10) (c) 
is the. valuation at which the relief sought 
is valued in the plaint or memo of appeal 
but under Article 1, Schedule 1, ad valo-* 
rem fee has to be paid on the amount of 
value of the subject-matter in dispute. AIR 
1966 Madh Pra 169 (171) = 1964 MPLJ 
553 (DB). 
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AncTaman and Ni’cobaf 

For Article 1, subs'Mute 


STATE AMENDMENTS 
the following, namely, - 


\ 



Number 


Proper fee. 


"1. Plaint, 
written state¬ 
ment pleading a 
set off or counter 
claim or memo¬ 
randum of ap¬ 
peal (not other¬ 
wise provided for 
in this Act) or of 
cross objection- 
presented to any 
Civil or Revenue 
Court except 
tho-^e mentioned 
iu section 3, 


I 

[ 


1 


When the amount or value of the subject-matter in dis¬ 
pute does not exceed seventy five rupees, for every five 
rupees, or part thereof such amount or value, 

and 

when such amount or value exceeds seventy five rupees, 
for every five rupees or part thereof, in excess of 
seventy-five rupees, up to one hundred rupees, 

and 

when such amount or value exceeds one hundred rupees, 
for every ten rupees or part thereof, in excess of one 
hundred rupees, up to one hundred and fifty rupees. 

and 

when such amount or value exceeds one hundred and 
fifty rupees, for every ten rupees or part thereof, up to 
one thousand rupees, 

and 

when such amount or value exceeds one thousand 
rupees, for every one hundred rupees, or part thereof, 
in excess of one thousand rupees up to seven thousand 
five hundred rupees, 

and 

when such amount or value exceeds seven thousand five 
hundred rupees, for every two hundred and fifty rupees, 
or part thereof in excess of seven thousand five hunl 
dred rupees, up to ten thousand rupees, 

and 

when such amount or value exceeds ten thousand rupees 
for even^ five hundred rupees, or part thereof in excess 
of ten thousand rupees, up to twenty thousand rupees 

and * 

when such amount or value exceeds twenty thousand 

nipees, for every one thousand rupees, or part thereof. 

in excess of twenty thousand rupees up to fiftv thou, 
sand rupees. ^ 

when such amount or value exceeds fifty thousand 

in^v^occ ® thousand rupees, or part thereof, 

in excess of fifty thousand rupees • 

Provided that the maximuni fee leviable on a plaint or 
memorandum of appeal shall be ten thousand rupees ” 
_—Reg. II of 1957, S. 16 (1). 


Thirty-seven 
naye paise. 

Fifty naye 
paise, > 


One rupee 
sixty-two naye 
paise. 


One 
twelve 
paise. 


rupee 
naye 


Seven 

fifty 

paise. 


rupees 

naye 


Fifteen rupees. 


T we n t y-t w o 
rupees, fifty 
naye paise. 

Thirty ruppees. 


SschediJe I Article 1 — Note 1 (contd.) 

(4) Provision^ of Schedule 1, Article 1 
to l>e read in conjunction with Section 7 

o k 1 of valuation under 

bch I Art. 1 depends not on subjective oni- 

on objective standard 
wt forth therein 1 . e . the amount or the 
value or the subject-matter in disnutp atr 

(ILR 35 All LJ ^35 CT) 

p^nt)^^ Overruled on another 


Thirty-seven 
rupees, fifty 
naye paise. 

[1-8-1857.] 


any specific rules 
as to the mode of 
a suit, the 


(5) Where there are 
in the body of the Act « 
vahung the subect-matter of « ^uu me 
valuation must be made according to’such 

oo2 (585) ss 3 Pat 640 AIR 
1947 Nag 243 (245) = ILR (1947) Nag 

itte value of the subject-matter is prescri- 


oed in the Act the value should be cal¬ 
culated accordingly for the levy of court- 

article. AIR 1937 Mad 48 

^A?D (1937) Mad 284 (DB) 

air 1924 Pat 582 (585. 580) = 3 Pat 640. 

(7) This article applies to an appeal from 

a subordinate Court to a chartered High 
Court even though the words "except those 
mentioned in Section 3" obviously seem to 
iQOK n appeal from court-fee. AIR 

SL®^^J394) = 4 Pat 336 (FB) ** 

(281) = H R (1947) 
(Pr 4^® ■ air 1951 Pat 

(8) '^e words "from a decree" do not 
occw m this article after the words “memo¬ 
randum of appeal" and hence the apdli- 
cation of this article cannot be restricted.to 

iS? nom decree, AIR 1939 AU 

127 (129) =. ILR (1939) All 142. 
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Assam i Nagaland 

For Article 1 the following article was viz.,. 



“1. Plaint, 
written Ftate- 
ment pleading a 
set off Or counter¬ 
claim or memo¬ 
randum of ap¬ 
peal (not other¬ 
wise provided for 
in this Act) or of 
cross objection 
presented to any 
Civil or Revenue 
Court except 
those mentioned 
in section 3. 


r 


i 


When the amount or value of the subject-mrtter in dis*. 
pute does- not exceed one hundred rupees, for every five 
rupees, or, part thereof, of such amount or value, 

and 

When such amount or value exceeds one hundred 
rupees,'for every ten rupees or part thereof in excess of 
one hundred rupees, up to one hundred and fifty rupees, 

and 

When such amount or value exceeds one hundred and 
fifty rupees, for every ten rupees, or part thereof, up to 
one thousand rupees, 

and 

When such amount or value exceeds one thousand 
rupees, for every one hundred rupees, or part thereof, 
in excess of one thousand rupees, up to seven thousand 
five hundred rupees, 

and 

When such amount or value exceeds seven thousand five 
hundred rupees, for every two hundred and fifty rupees 
■ or part thereof, in excess of seven thousand five hun- 
dred rupees, up to ten thousand rupees, 

and 

When such amount or value exceeds ten thousand 
rupees, for every five hundred rupees or part thereof, 
in excess of ten thousand rupees, up to twenty thousand 

rupees, , 

and 

When such amount or value exceeds twenty thousanc 
rupees, for every one tliousand rupees, or part tnereor, 
in excess of twenty thousand rupees, up to fifty thou¬ 
sand rupees, 

and 

When such amount or value exceeds titty thousand 
rupees, for every five thousand rupees, or cart tnereot, 
in excess of fifty thousand rupees : 

Provided that the maximum fees - leviable on a plaint or 
memorandum of appeal shall not exceed ten thousand 

rupees." _Assam Act III of 1958, S. 2. 

[1-4.1958J: See Act 27 
of 1902 S. 26 [w. e. f. 
1.12.1963]. 


Fifty naye 
paise. 

One rupee and 
seventy-fi v e 
naye paise, 

One rupee and 
twenty naye 
paise. 

Seven rupees 
and fifty naye 
paise. 


Fifteen rupees. 


Twenty-two 
rupees and 
fifty naye 
paise. 

Thirty rupees 


Thirty-s even 
rupees a n d 
fifty naye 
paise. 


1 


Schedule I Article 1 — Note 1 (contd.) 

(9) Appeal filed in High Court under the 
Gujarat Talukdars Act (IV of 1888) — 
This article does not apply — j , 
appeal is an application within Schedule II 
Article 1. (1892) 16 Bom 408 (413) (DB). 

(10) Suit to surcharge and falsify ac¬ 
counts already furnished and to recover 
specific sums — Suit is not for accounts 
— Piaiptiff must value and pay ad valo¬ 
rem court-fee on, basis of specific sums. 
AIIV 1946 Mad 136 (1.37) 

(M) in jlhc absence of any reference to 
memorandum of appeal in Article -2 
^f Schedule I. Artide 1 of Aa.t 
sc I which deals with memoranduiri 

is to be applied in the case of 



an appeal arising out of a suit wherein 
the plaintiff has claimed, in respect of each 
of the four promissory note.s, less than Rs. 
500, even when be has paid at the time 
of Rling his suit court-fee on the amount 
of each of the promissory notes under 
Article 2 (Madras) of Schedule I. AIR 
1956 Andhra 112 (Pr. 4) = ILR (1955) 
Andhra 630. 

(12) Where a suit of a small cause nature 
and of the value not exceeding Rs, 500, 
is filed under the Mysore Agriculturists' Re¬ 
lief Act the court-fee prescribed for origi¬ 
nal suits is to be paid and not the one 
prescribed for suits of small cause nature 
under Schedule I, Article 1-A. AIR 19.54 
Mys 121 (Pr. 3) = ILR (1953) Mys 698 
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[The] Court-fees Act, 1870 


Bihf 


ar 


[Notf. —In the State of Bihar the fee': leviable under the Court-fee': Act. Z870 have been] 
increased by way of SURCHARGE; sc<' the Hihur Eiitertaii.’ncnts Duty Court-Fees 
and Stamp (Surcharge Amendment) Act, 1948 (Bih. Act XXV of 1948) as amended by 
Bib. Act XIV of 1958. The text of this Bihar Act is reproduced in an AppendLx I 
given at the end of Sch. Ill of the Court-Fees Act 1870.] 

{2) For the entry in t!ic fil•^t column the following entry was substifufed 

“1. Plaint, written statement pleading a set-off or counter-claim or memorandum of 
appeal or of cross-objection, not otherwise provided for in this Act, presented to 
any Civil or Revenue Court except those mentioned in section 3.” 

(2) For the “proper fees” set out in the third column of Sch. f and shown opposite Art 1 
below, the proper fees shown against them in the second column (below) were 
substituted. 


Art. 1. ‘‘Proper fees” set out in Schedule I 

of the Principal /»ct. 

Six annas 
Six annas 
Twelve annas 
Five rupees 
Ten rupees 
Fifteen rupees 
Twenty rupees •*. 

Twenty-five rupees ... 

(3) The proviso in Art. 1 was omitted. 


• •• 


• • • 


• • • 


Proper fees to be substituted. 

f 

40 Naye paise. 

40 Naye paise. 

One rupee. 

Seven rupees and eight ann^s. 

Fifeen rupees. 

Twenty-two rupees and eight annas t 
Thirty rupees. 

Thirty-seven rupees and eight annas. 


— Bihar & Orissa Act II of 1922. [21-8-1922. 
and Bih. Act VII of 1958. 


Schedule I Article 1 — Note 1 (contd.) 
(DB). ((1953) 31 Mys L Jour 147, Over- 
I'LtIcd.) 

(13) The board constituted under Sec. 18 
of the Bihar Land Reforms Act, 30 of 1950, 
is neither a civil nor a revenue Court and, 
lienee, an appeal to that Board is not 
covered by this Article. AIR 1958 Pat 
235 (236) = 36 Pat 507. 

(14) An application by an Advocate con¬ 
cerning his right to appear and plead the 
case of his clients who were parties to a 
criminal appeal, is not a criminal matter 
and should be treated as a civil proceed¬ 
ing. An appeal by the Advocate against 
ail adverse order on such application is 
therefore a civil appeal on \^^ich proper 
c(.urt-fees must be paid. AIR 1950 FC 71 
(Pr 5) = 1949 FCR 813 = 51 Cri L Jour 
1035. 

(15) The proceedings to be initiated by 
displaced persons for adjustment of their 
debts or by displaced creditors or dis¬ 
placed debtors under the Displaced Per¬ 
sons (Debts Adjustment) Act, 1951, are by 
applications. Such applications cannot 
Tv^garded^ as plaints in civil suits and are 
not required by law to bear ad valorem 
court-fee under Schedule I, Article 1, 
Cou^-fees Act. AIR 1956 Bom 563 (565) 
= ILR (1956) Bom 211. 

(16) Ba^ in liquidatioD — Application 
by Liquidator under Section 45-B, Bank- 
mg Con^anies Act, for recovery of amount 
due to Bank — Debtor filing reply claim¬ 
ing set-ofF against his fixed deposit with 
bank Held, that as the proceedings ori- 
gmated not in a plaint but in an applica- 
tion. tlw reply filed must be treated as an 
^plicabon and not a ivritten statement. 

o® payable 

under Sch. 2, Article 1 (5) and not under 


Schedule 1, Article 1. AIR 1963 All 90 
(92). = 1962 All LJ 957 (DB). 

(17) Decision of the first appellate Court 
as regards valuation has no finality and 
is not binding for purpose.s of valuing the 

High Court, The taxing 
officer is entitled to assess the same. AIR 
1951 Pat 183 (Prs. 6 to 9) = 30 Pat 859. 

. petition for divorce under the 

ilindu Marriage Act, 1955, court-fee is not 
chargeable under Schedule I, Article 1. 
AIR 1958 Bom 425 (426) = ILR (1957) 
Bom 353 (DB). 

(19) The memorandum of appeal arising 
of an order passed under Section 13 
or the Hindu Marriage Act either grant¬ 
ing a decree for divorce or refusing the 
same will be treated as an appeal con¬ 
templated under Article 11 of Schedule H 

Act. AIR 1962 Pat 489 
(490. 491, 492) = ILR 41 Pat 757 [DB). 

ry Certificate issued under Rajasthan 
rublic Demands Recovery Act—Summary 
decision of Revenue Court—Suit to declare 
void — Court-fee payable is under Sdie- 
j 1 Article 17 (i) and not under Sche¬ 
dule I, Article 1. AIR 1960 Raj 171 (172) 

= 1960 Raj LW 236 (DB). (AIR 1957 Raj 
277, Overruled.) 

Written statement pleading set-off or 
counter-claim. — (1) This article applies to 
wntten statement, pleading a legm set-off 
as well as an equitable set-off without dis- 

So"’ 227 (228) •* 
AIR 195Q East Pimj 225E (Pr 11) (FB) •* 
ILR (1953) Madh B 339 (343) ** (1954) 7 
LR 79 (81) AIR 1954 Pat 30 (Pr 6) 

** air 1953 Mad 
Y?® “ AJR 1950 All 237 (Prs. 9, 

<1951) 1 All 188 (DB) •• 

260 AIR 1940 Nag 177 (178) = ILR 
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(4) After the entries in tlie second column against Art. I the following proviso was added 

'•Provided tliat the niasinium fee leviable on a plaint or memorandum of appeal shall 

be ten thousttiul rupees.’* , ^ , 

- Bihar Acts XVII of 1939. [2.11-1939.] and VII of 19ob, S. 2. [i-4.195b.l 

SamCArts that of Puniiih Scff Gaz. Inti.. 1939, Pt. I. p. 911; S. R. O. 422, Caz. Iiid. 1930. 
Pt. II, S. 3, p.458;G. S. ll. 842, Gaz. Ind., 1959, Pt. II, S. 3 (i), p. 1039. 

Madhya Pradesh , r i ^ j 

. Art 1 which related to a suit between landlord and tenant for arrears of rent omitted- 

’M.P. Act 12 of 1966, S. 2(1). [1-4.1966.] 

““"sam^'Q^harot A,sam-Saa G. S. Rs. 1119-1120 Caz. Ind., 1-7-1963, Ft. It, S. 3 (i). 
Extra, pp. 501 and 531. , 

^*''^ame as that of .Andaman and Nicobar—Act 26 of 1968, S, 3 fr Scb., Pt. If. [18-12-1968.] 

*SSfl 

—In f'e State of Orissa the fee.s leviable under the Court-fees Act. 1870 have Ikhui 
inercased by wav of SURCHARGE; the Orissa Court-fees (Snn barge ,.9 

Act, 1947 (Orissa Act 20 of 1947) as amende i by Orissa Act 17 of .)oo, rin- test of 
this- Orissa Act is reproduced in the.Appendix I given after Schedule HI ol the Couit- 

fees Act, 1870. ____ 

(6) No claim in excess of the amount on 
which conrt-fee is paid shc'dd be deeid. .1 

AIR 1943 Nag 314 (314, 315) = ILK (1944) 
Nag 260. 

(7) In the following cases coint-fee w.is 
I r»ld not necessary on the written state¬ 
ment 

(a) Adiustment, AIR 1937 Lah 62 (62). 
(1908 Pun Re No 85. relied on) 

•• AIR 1957 Raj 392 (396) = ILR 
(1957) 7 Raj 145 AIR 1956 i;.tt 
199 (Pr. 16) AIR 195.? Il>cl 1^6 
(Pr 4) = ILR (19.55; Hyd 313 (1)3) 

' •• 1955 Madh B LJ (HCR; 1-142 
(1445^ \IR 1956 All 201 fPrs. •>, 

6) = ILK (19.50) All 1207 AIR 
1951 Ajmer 78 (2) (Pr. 2) AIR 
1964 Madh Pia 231 (232) = 

MPld 527 (DB) *'* AIR 1963 Or^sa 
174 (178, 179) = ILR (1963) Cut 
372 (DB). (Difference between pleas 
I of adjustment and set-off in written 
statement stated.) 

(b) Payment. AIR 1930 Ondh 140 (141) 

= 5 Luck 621 (1910) 12 Cal L 

Jour 351 (355) (DB)- (Claim for de- 
cluctior under Section 108, Cl. (0, 
T. P. Act, for sim> spent for re¬ 
pairs is not set-off.) ** AIR 1956 
Madh B 62 (Prs. 4. 5) ** Madh BLJ 
1955 HCR 1442 (1445). 

c) Defendant pleading in a suit for ac¬ 
counts that money would be dne 
to him and asking for decree for 
that balance. AIR 1914 Sind 137 
(138) = 8 Sind LR 124 AIR 
1955 Nag 109 fPr-s -3, 5, 7) = ILR 
(1955) Nag 261 (DB). 

d) Wdicre there is no counter-claim !)ut 
only claims as to items in the parti¬ 
cular account, AIR 1933 Mad 353 
^•■^53). 

(e) Written statement not asking for 
cros.s-relief. AIR 1940 Rang 300 
(303) = 1940 Rang LR 529. 


Schedule I Article 1 — Note 2 (contd.) 
(1941) Nag 753 ** AIR 1939 Cal 415 (416) 
(DB) AIR 1938 All 522 (523) ** AIR 
1936 Nag 222 (222) - ILR (1937) Nag 
99 AIR 1935 Mad 115 (115) = o8 
Mad 338 (DB) ** AIR 1933 Mad 203 (204). 

[But see AIR 1937 Lah 73 (75) 

(Article applies only wh(?n legal set-off is 
claimed — No court-fee nefcessary for af' 
claim for equitable .set-off.) •* AIR 1934 
All 115 (117). (Do.) ** AIR 1930 All 875 
(876) (DB) (Do.) AIR 1914 Bom 299 
(299) = 38 Bom 631 (DB) (Do.)]. 

(2)' Except where a written statement, 
pleads a set-off or counter-claim, no court- 
fee is leviable under this Act in respecl of 
a written statement., AIR 1949 Mad 471 
<472) (DB). 

. [See also AIR 1956 f and K 38 (39). (A 
counter claim requires to be properly stu¬ 
ped.) ILR (1953) 1 Cal 277 (278). (The 
court-fee is payable on a .set-off under Sec¬ 
tion 8B read with Section 12 (Bengal) or 
the Courtfees Act and before a claim can 
be rejected on the ground' of non-paynu*nt 
of court-fee. time rhnst he allowed under 
the Code of Civil Procedure.) ] 

(3) Court-fee is payable on the full amount 
.sougnt to be set-off. AIR 1940 Na" *77 
(178) = ILR (1941) Nag 273 AIB 1950 
All 237 (Prs. 9. 11, 15) = ILR 0951' i 
All 186 (DB) •• AIR 1935 Pat 110 (111) 
O'lB) •• AIR 1923 All 118 (119) = 45 
All 218 (DB). 

[But see AIR 1927 Nag 74 (75).] 

(4) The Court cannot go into the ques- 
'ion of set-off unle^.s the proper coiirf-f< e 
las been paid. AIR 1917 Low Bur 179 
180) (DB) •• AIR 1943 Nag 314 (314) == 
ira (1944) Nag 260. , 

. (5) It IS no!; permissible for the Court 
tp first decide the question of set-off and 
^en after'i Ae decision require court-fee 
to paid on the written statement. .AIR 
1943, Naj! 314 (314),= ILR (1944> Nag 

«er L Vm 194. (196j, (DB). 


(8) Suit for partition —Defendant plead¬ 
ing that some of the properties were ptu:- 


IVol. 7.1 3 A. M. 6 
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tTJie] Cuurt'fe^ 187f> 


(1) For Article 1 the following Article wis s>rf> 3 fifu>e't, v\z. : - 

■'fl) Plaint, f 'Vhen the a;nouat or value of the subject-matter ill cli<?- 

written. state- pute does- not exceed five rupees. 

meat pleading a When such amount or value exceeds five rui>ees. for 

set-offorcounter- every five rupees, or part thereof, in excess of five 

claim or mcfnO| | rupce^^, up to oik* huuclred rui>ees. 

a » ^1 • I such amount or vilue exceeds one hundred 

(not otherwise j rupees for every ten rup.'cs, or part thereof, in excess 

provided for in i of one hundred rupees, up to five hunclivd rupees 

this Act) pr^en- When such amount of value exceeds five hundred 
t> d to any Civil every ten rupees, or part thereof, in excess 

or Hcvenue Court of five hundred rupees up to one thousand rup ‘es 
except those When such amount or vilue exceeds one thousand 
iiieiitiOnoa U) rupees, fo^ every one hundred rupees, or part thcrcvif, 
M.*clion .i, I in excess of one thousand rupees, up to seven thousand 

I five hundred rupees. 

I Wheri sucli amount or value exceeds seven thousand five 
-J hundred rupees, for every two hundred and fifty rupees', 
or part thereof, in excess of seven thousand five 
1 hundred rupees, up to ten thousand rupees. 

I VVhen such amount or value e.xceeds ten thousand rupees, 
for every five hundred rupees, or part thereof, in excess 
I thousand ruiiees, up to twenty thousand rupees. 

When .such amount or value exceeds twenty -thousand 
I rupees, for every one thousand rupees, or part thereof 
in excess of twenty thousand rupees, up to thirty thou- 
.sand rupees. 

. When such aSnount or value exceeds thirty thousand 

rupees, for every two thousand rupees, or part thereof, 
in excess ol thirty thousand rupees, up to fifty thousand 
rupees. 

1 When such amount or vali^ exceeds fifiy thousand 
I rupees, for every five thousand rupees, or part thereof. 

V 111 excess of fifty thousand rupees. , 

—Orissa Court-fees (Amendment) Acts 5 of 1939 r31-10*19391- 16 
.ox r- . Act 16 of 1958, S. 2 [15-11.1958). 

(2) For surcharge, Orissa Act 20 of 1947 as amjiideJ by the Orissa 
1 1 xt is given in the Appi>ndi.x 1 


Thirty-five 
'iaye Paise. 
Thirty-five 
Naye Paise* 

'I • 

One rupee. 

•‘1 

U. 

One rupee ten 
Naye paise. 

* *1 

Seven rupees 
fifty Naye 
Paise.; 

Fifteen rupees.) 


Twenty-two 
rupees fifty* 
Naye paise. 
Thirty rupees!, 


Thirty rupees. 


I J I-. /) 

Thirty-seven 

rupees fifty 

NayePai.se.’* 
of 1958, $. 2 and 

Act 17 of . 1958. 


Schedule I Article 1 — Note 2 (contd.) 
chased ^ nenami by plaintiff and claiming 
si are, in those properties — Article is not 
applicable. AIR 1949 Mad 471 (472) (DB). 

for partition by coparcener — 
Widow impleaded as defendant — In her 
v.rinen statement widow claiming mainte¬ 
nance No court fee in respect of claim 
is payable as her written statement could 
not by ^y means be considered to a 
plaint. ILR (1960) 1 All 759 (832). 

(10) Where the plea of the defendant is 
mat he took Ae suit amount in advance 
tor the work Aat he was going to put in 

and by artually 
domg the work he paid off the debt, the 
plea IS not one of set-off but of satisfac- 

BLJ !S54 

(11) Written statement pleading set-off 
m counter-claim — Mere denial of plain- 

wa? titled statement that defendant 

tl^l i^VnKff S a certain sum from 

the plaintiff does not amount to set-off or 

ounter-claim. No question of payment of 

s^arate court-fee by defendant Lewe, when 

there was no set-off by way of counter” 

1%0 Jab^Ll 107« 6. 

Jab LJ 1076 (1078) = I960 MPLJ 


(12) Where the written statement . docs 
not claim an}' ‘ particular amounts either 
in reduction or in extinction of the suit 

-C" the'basis of what he describes! a 
set-off. the defendant should not be called’ 
upon to pay any court-fee merely becausei 
in the ultimate result’ after the. items have 

it turns out that what is 
a.sked for by the defendant is ai set-off. 
AIR 1953 Mad 853 (Pr. 2). ! 

1 I ‘ > 

(13) In a suit for posse.s.sion of a housai 
after cancellation of the sale-deed of the 
s-'inie in favour of the defendant, the claim 
of the defendant that a decree for posses¬ 
sion may be passed subject to the pay¬ 
ment of amount spent by him on repairs 
and improvement does not amount to a 
counter-claim and can l>e entertained with¬ 
out payment of court-fees. AIR 1951 Raj 
155 (Pr. 3) = ILR (1951) 1 Raj 219, 

(14) Where in a suit for the recovery 
of the price of goods sold to the defen¬ 
dant the defendant claims specific sums, as 
damages under two heads, viz., (1) breach 
of warranty and (2) loss of reputation, Ac 
defendant is entitled to claim ‘the sum 
mentioned under the first head' without 
paying court-fee thereon, since the amoxitit 
can be considered as one claimed 'fii 

price plaimed by the 
tilt. But since Ae claim under me hwd 
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Puniab; Harvana: ChatiiltKarh; 

For Article i tl»c lollowiug Article Wijs suhslifitf^d, viz. ; — 


Number. 


Proper fee. 



Plaint, i 

written 

state- 1 

menti pleading, i\ 

set-off or 

coutu 1 

ter-claim 

or ' 

memorandum of | 

'appeal 

(not 

otherwise 

pro¬ 

vided f^r 

in this 

Act) or of 

cross. 

objection 

pre- \ 

seritnd to any 


Ovil Or Revenue 
Court except 
tboye mentioned 
in section 3. 


I 

1 


I'ifty Naye 
Paise. 
Fifty Naye 
Paise. 

One ruj)ee. 


^Vhen the amount or value of the subject-matter in 
ui'^pute does not exeee^l five rupees. 

When such amount or value exceeds five rupees, for 
every five rupees or part thereof in excess of five rupees 
ui) to one luiiidrcd rupees. 

When such amount or value exceeds one liutKlred 
rupees, but does not exceed five hundred rupee--, for 
ev(‘rv ten rupees or part thereof in excess of one 
hundred rupees up to five hundred rupees. 

When such amount or value exceeds five hundred 
rupees, for every ten rupees or part thereof up to 
one thousand rupees. 

Mdien .such amount or value exceeds one thousand 
rupees, for every one liundred rupees or part thereof in 
excess of one thousand rupees up to five thousand 
rupees. . 

When such amount or value exceeds five thousand 
rupees for every two hundred and fifty rupees or part 
thereof in excess of five thousand rupees up to 
ten thousand rupees. 

When such amount or value e.xceeds ten thousand 
rupees, for every five hundred rupees or part thereof 
in exces.s of ten thousand rupees up to twenty thousand 
rupees. 

When such amount or value exceeds twenty thousand 
rupees, for every one thousand rupees or part thereof 
in excess of twenty thousand rupees up to thirty- 
thousand rupees. 

When such amount or value exceeds thirty thousand 
rupees, for every two thou-and rupees or part thereof 
in excess of thirty thousand rupees up to fifty thousand 
rupees. 

When such amount or value exceeds fifty thousand 
rupees for every five thousand rupees, or part thereof 
in excess of fifty thousand rupees. 

(2) The proviso as to the maximum after the ninth entry in the second column was omitted. 

— Court.fees (Punjab Amendment) Acts 7 of 1022 f23.ll.1922' 
26 of 1949, S. 19 of 1957 and 14 of 1958, S. 4 [25-4-1958' 
Act 31 oH966, S. 88 [1.11.1900]. 


I 


I 


One rupee 
Fifty Nave 
Paist*. 

Twelve rupees 
twenty Naye 
Paise. 

r vventy-fonr 

rupees forty 

Naye Pai^e, 

Thirty-Six 
rupees fif y 
Naye Paise. 

Forty-eight 
rupee-- i ighty 
Naye Paise. 

Forty-eight 

rupees eighty 
Naye Paise. 

Forty-eight 

rupees eighty 

Naye Paise. 


Schedule I AAicle 1 — Note 2 (contd.) 
of loss of reputation is not the direct re¬ 
sult of the breach of warranty, the defen¬ 
dant must pay court-fee on it. AIR 1952 
Mad 91 {Pr. 1\ 

(15) In a suit for profits by a co-sharer 
against lambardar,. the defendant’s eiaim 
for half share of money kept with plain¬ 
tiff by a third person i.s a counter-claim 
chargealde with court-fee, AIR 1930 Oudh 
140 (141) = 5 Luck 621. 

(16) Award in arbitration pending siiit — 
Defendant claiming .set-off of amount due 
under the award shodid pay court-fee on 
tlte claim. AIR 1925 Sind 266 (268) = 
18 Sind LR 111 (DB). 

(17) Suit for redemption — Counter 
cl&im not arising out of mortgage contract 
— [.iable to payment of Court-fee — Order 
demanding Court-fee revisable. AIR 1966 
^dh Pra, 330 (330, 331) = 1966 MPLJ 

(18) When a puisne mortgagee is im¬ 
pleaded in a prior mortgagee’s suit, a writ¬ 


ten .statement filed by him setting up his 
puisne mortgage is not chargeable with 
aTiy court-fees irrespective of the fact 
whether the claim i.s contested or not or 
whether any specific relief is cl.aimed by 
such mortgagee. ILR (1948) 1 Cal 321 
(325, 326).'" 

» 

(19) In the ca.se of a suit and a cross- 
.suit where the plaintiffs io both have paid 
propel court-fee and tlie written statement 
in the former is in practically the same 
words as in the plaint in the latter, the 
Court cannot treat the written statement 
a.s a claim for set-off and call upon the 
defendant to pay court-fee upon it. AIR 
1949 Mad 671 (Pr. 3) •• AIR 1956 Punj 
214 (215) = ILR (1955) Punj 49 (DB). 

4 

(20) Where in a suit for rescission of a 
contract the allegation of the defencUnt in 
the written statement is that if the con¬ 
tract be vitiated by fraud or by misrepre¬ 
sentation the oppo.site party must, before 
rescission ' of the contract restore all the 
)>eDefits be bad obtained on the contr^ 
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Uttar Pradesh 


[TUe] Court-fees Act, 1870 

• ! • • l(;|, ^ 1 


In Schedule I, for Art. I auhafifitfe the followitx;; 

\M»cii the amount or value 
of the subject-matter in 
dispute 

(i) does not exceed one 


“'1. Plaint, written 
statement, pleading a 
set-off or counter-claim 
or memorandum of 
appeal (not otherwise 
pi-ovided for in this 
Act) presenteil to any 
Ci\’il or Revenue Court 
except those mentioned 
in .scx'tion 8. 


hundred rupees: 

(ii) exceeds one hundred 
rupees but docs not 
excee<l three hundred 
rupees : 

(tii) exceeds three hundred ; 
rupees but does not 1 
exceeds 6ve hundred 
rupees ; 

(iv) exceeds five hundred 
rupees but does not 
exceed One thousand 
rupees; 

(v) exceeds one thousand 
rupees but does not 
exceed five thousand 
rupees; 

(vi) exceeds five thousand 

, rupees but does not 
exceed ten thousand 
rupees; 
and 

(vii) exceeds ten thousand 
rupees; 


i» 


Fifty Nave P lise for every five rupees 
or part , 

On (MIC hmidrcd rupees, the fee payable 
under cl. (i), anil On the remainder,' 
one ruiK-e and twenty-five Naye Paiije 
for every ten rupees or part thereof. 

On three hundred rupees, the fee payable 
under cl. (ii). and on the reinaindec\ 
One rupee and :ifly Naye Paise for every, 
ten rupees or part thereof. 

On five hundred rupees, the fee payable 
Under cl. (iii), and or> the retnaijider^ 
two rupees and twenty-five. Nayo 
Paise for every ten rupees or parti 
thereof. 

On One tliousand rupees; the fee payable 
under cl. (iv), and on the remaincler, 
t..elve ruptjps for every one hundred 
rupees or part thereof. 

On five thousand rupees the fee payable 
under cl. (v), aiul on the remainder, 
twenty rujJecs for every two hundred 
rupees or part tboreof. 

On ten thousand rupees, the fee payable 
under cl. (vi), and on the remainder, 
thirty-seven rupees and fifty Naye Paise 
for every five hundred rupees or part 
thereof. 


-U. P. Act 44 of 1958. S. 3 (i). [1-4.19591. 


Sclicdule I Article 1 — Note 2 (contd.) 
his case is based upon Section 64, Contract 
Act. The claim or the defendant is really 
a claim in the nature of defence and not 
l.'gal ot equitable set-off and therefore, no 
court-fee is leviable on the value of that 
claim. AIR 1954 Pat 430 (Pr. 4) 33 

Pat 52 (DB). 

(21) Where in a suit to recover price of 
a‘ thing supplied, the defendant in his writ¬ 
ten statement alleged non-supply of the 
thing and claimed certain sum as a loss, 
it was held that the cause of action for 
the claim of damages being entirely differ¬ 
ent It was a clear case of set off and ad 
valorem court-fee was payable on the 
amount claimed. AIR 1958 All 574 (575). 

provided for in this 
Act . (1) An appeal from an order of a 

\?^V ,on an application 

under Section 9, Bengal Act VI of 1862, 

not bemg otherwise provided for by the 

Court-fees Act may be admitted on 

® 14 Suth VTl 21 (22). 

S/SJh.* .1- .i!!! 

ssvS r" S' « 


99 


for 


(3) The words "not otherxvise provided 

provisions fixing court-feT for 
arhcular matter. (1881) f? All ina 

no. lU. U2) {FkMArtfcle^appllS 


ao§. 


to a case coming under Section 17.) 

AIR 1953 Mad 746 (Pr. 16) = ILR (1953) 
Mad 572 (FB). 

(4) Suits falling under one of the clauses 
of Section 7 — Court-fee to be computed 
in accordance with it. AIR 1919 Lah 363 
(364) = 1919 Pun Re No. 61 (DB). 

(5) The word.s “not otherwise provided 
[■ in this Act’* .should not be un<ilerstood 

to refer to anything except a provision for 
the actual fee leviable. It does not refer/ 
to the provision for computation of values.'* 
If thdre is any other article which provides 
for a fee on anv particular class of plaints, 
then that provision will govern and this 
article will have no application. ' AIR 19.53* 
Mad 746 (749) = ILR (1953) Mad, 572^' 

(6) In the absence of any reference to 
* ^uiorandum of appeal in Article 2* 
(Madras) of Schedule I, this article is to be 
applied in the case of an appeal arising-out- 
of a suit wherein the plaintiff has claimed 
in respect of each of the four promissory 
notes less than Rs. 500, even when he Has , 

at the time of filing his .suit court-fee . 
on the amount of each of tKe promissory 
notes under Article 2 .(Madras) of Sclie- 
dule I of the Court-fees Act. AIR' I9S8 » 
Andhra 112 (Pr. 4) = ILR (1955) Andhra 
6-30. , f // • 

(p Where the plaintiff bronght a -eiiit t 
.Hgainst the State praying for a declaration 
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I 


"1 Plnlnt, 
written stiite- 
went, pleading, a 
set-off 'Or coun- 
teT-clium or 
memorandum of 
appeal (not 
otherwi''e pro- | 
\idecl tor in tlil'C ] 
Act) or of cross, 
objection pre- ] 
seated to any 
Civil or Revenue 
Court except 
those mentioned 
in section 3. 


Forty p.iise. 


West Bengal . , a , i 

The following article vx'av mhi^titulfd tor Article !• 

When the amount or value of the subiect-malter in jlis | 
nut does not exceed seventy-five rupees, for every nve ; 
rupees or part thereof of sucli amount or value^ 

and 

When such amount or value exceeds seventy-five rupees 
for every five rupees or part thereof, in excess or, 
seventy-five rupees, up to one hundred rupees, 

and » r» 

\’l hen such amount or value exceeds one hundred 0„e rupee and 
rupees, for every ten rupees, or part thereof, in excess hve 

of one hundred rupees up to one hundred and fifty pu^e. 
ruiK*es 


Fifty paise. 


Whmi such amount or value exceeds one hundred and One rupee and 
fifty rupees, for every ten rupees, or part thereof, up to s^i v t y b v e 
one thousand rupees, 


^ ^ • r 

thousand 


upee 

and « 

When such amount or value exceeds one thousand 

ruwes, for every one hundred rupees, or part thereof, ‘J‘ty paist. 

ill cxccn'- of one tliousand rupees, up to seven 
five hundred rupees, 

and p.j 

When such amount or value exceeds seven thousand five I'nteen rupees. 
hundred rupcev. for every two hundred and fifty rupees, 
or part thoivof, in excess of seven thousand five 
hundred rupees up to ten thousand rupees 

and 

When such amount or value exceeds ten thousand * went y.two 
rupCO'i, for every five hundred ruiK't”^, or part thereof 
ill excess of ten thousand rupees, up to twenty thousand nfty p.nse. 

rupees, I 

and _ 

When such amount or value exceeds twenty thousand 1 hirty luiiees 
rupees, for everv one- thonsaiul rui>ees, or part thereof, j 
ill cxiress of twenty thousand rupees, up to fifty 
thousand rupees, 

and 

\Mien such amount Or value exceeds fifty thousand, 
rupees, for i-veiy fivi' thousand rupees, or part thereof | 
in excess of fifty thousand rupees : 

Provided that the maximum fee leviable on a plaint or 
memorandum of appeal shall be ten thousand ruix?es.'* 

-Bengal Court-fee- vAmeiulment) Act 4 of 1922 (29-3.1922]. ami Court-fees (W. B. 

Amendment) Act (Presi. Act 7 of 1968), S. 2 (1) (h). f26->-l96c»]. 


Tbiity s<»veii 
r It ji < «• s anc 
fifty paise. 


Schedule I Article 1 — Note 3 (contd.) 
tl at the State was not entitled to recover 
•fiiiy money from him in connection with 
a .ease and al.so for a declaration that a 
ri-Ttificate issued under the Rajasthan Public 
iDemands Recoverx' Act, 5 of 1952, was 
void and of no effect, it W'as held that the 
main pra>'er in the suit w-as the cancella¬ 
tion of the c<‘rllficate w'hich, in view of 
Seefion 20 of the Public Demands Recovery 
Act was a suhstanfive relief and not merely 
a conscfpiential relief and a.s the Court-f«‘es 
Act did not specifically provide for such 
a suit it was governed hv this Article. AIR 

1957 Raj 277 (278) = ILH (1957) 7 Raj 
563. 

4; Memorandum of cross-ohieettons. — 
, (!' \Vh<*re this provision Is applicable, the 
fourt-fee on the cross-objections cannot lie 
charged 'under anv other provision of the 
Act. AIR 1930 Nhad 22 (24) •• AIR 1924 
All 175 (175) = 45 All 537 •• AIR 1919 
. Cal;.620 (622) (DB) •• AIR 1916 Bom 


150 

1921 


(151) = 
Cal 55 


*0 


AIR 


40 Bom 541 (DB) 

(56) (DB). 

(2) Memorandum of objections—Court-fee 
i«' payable according to Conrl-f<-es Act in 
force on date of filing cro.ss-ohjeetions. MR 
1960 Rai 85 (86) = ILR (1959) 9 Raj 1066. 
(On the date of filing of suit Marwar Court 
Tees Act was in force — On day of filing 
cross-objections Rajasth.in Court Fees .Act 
Wiis in force —- Court F<*es on cross-ob¬ 
jections held payable under tin* latler Act 
— AIR 1954 Vindh Pra 5 and AIR 1941 
All 134, Diss.) 

(3) Decree appealetl from one in favour 
of respondent — Objections to the find- 
irig alone but not to the decree, are not 
cross-objection- lialde to court-fee. AIR 
1937 Oudh 512 (512) (DB AIR 1922 
All 280 (280) = 44' All 577 (DB). (Even 
if the decree is sought to be supporVd 
on ground other than that taken bv the 
trial Court.) •• AIR 1922 Pat 483 (484) = 
1 Pat 258 •• AIR 1917 All 158 (158) 


* 
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Schedule 1 Arlicle 1 Note 4 ^coiitcJA 
[Sec also (1959> 2 Aiulli Wl^ 452 (45 J). 
(Case niuler HycU^rahad Cotirl-fees Act).] 

(4) Cro,s.s-(i])jection claiming arrears of 
maintenance for a period prior lo suit 
and for enhancemenl of rate f)f mainle- 
oance after tlie date of decree — Court 
f«’e on cross-obfection must he pakl ad 
valorem on the amour* of arrears and 
on the second relief on ten times the an¬ 
ti.lal amount of enhancement under Sec¬ 
tion 7 (ii). (’36-43) Tax Dec (Nag) 76 (77, 
7fi!. 

(5) Manager of Math filing suit — 
TteinovecI ailer decree — Successor filing 
appeal — Preliminary oli/ection to inain- 
trnahibty ot appeal dismissed — Second 
respondent not preferring appeal against 
(.••der raising the same olrjection in second 
aiiptal — Held ad valorem fee should lie 
n:iid on the olrjecliou. (’36-43) Tux Dec 
(Nag) 9 (10). 

(6) Suit for possession and mesn#» pro¬ 
p's — Future mesne profits refused _ 

On defendant’s appeal plaintiff claiming 
riitiire mesne profits in his cross-ohjection 
--Held, no Court-fee was navalile on tlie 
Claim for futur«' mesne profits. AIK 1937 

(7) Cross-ohjections in appeals arising 

nut of redemption suits must he stamped 
ad valorem on the amount hv which llie 
decretal amount is sought to lie n-duced 
AIK 1934 Oudh 246 (251. = 9 657 

(8) Suit under Section 92. Civil P C 

— Decree against defendant trustee ’ for 
rrfuml „f Rs. 6 000 - Plai.Uiff ;,pp™Ii„g 
• *') other grounds against decree — De¬ 
fendant filing cross-ohjection seeking to 

iet aside <!ecrre for Rs. 6,000 — Defen- 

(UB) 

(9) Suit for dissolution of partnership 

n a' — Final decree 

passed — App<al from cross-ohjection nre- 

f rred m appeal hy defendant — DeFen- 

clant could specify al least appro.vimate"v 

the amount which he claimed _ Court 

.ween'-the^'Jt,uni a-^art, ffr^defl^- 

M t (raHi, 

{i- liSt Ip 

H?n ~^He H cross-?hjec- 

due at t?e amount declared 

S^rtainpA F date of docrec. could be as- 

Ihaf^ judgment and decree 

Uhat should be the value of the cross oh’ 

Taken” interest need not L 


! 


(11) Contn.c; of sale of entire. 1 

>> some of joint owners — Decree 

specific peifonnance in respect of 

snare onij ~ Appe<W bv plaintiff r**^®J*^ 

fee oriis n"'' n'cmo. of appll 

<h n r f"' “ '""e declara 

r-;s,^ c!;KaS, ™ 

• J*s,s that consideration represents vnl..« ? 
entue property. (1948) 27 Pat ' 887 "&?) 

amoimt and par s proper court-fees ^here- 
(.), the parts- should no* he allowed r^diic 

d'^ides thuTf**- 

Trav Co 507 fPr.''3r ‘ 

7 — computation for 

fiT- "^*’7 adopted — Court- 

J< t not Paul on ad valorem ba.si.s _ 

lemorandum cannot he entertainer! Court- 

. d Ji? ^''■^’’\-'’*’li*ctions u as pas ahle on 

f. . — in matters of conif- 

e Vn^f'"n anomalies . 

tt!r I greater vjilue 

than what was fixed in the plaint has to 

m paid f«r th-. ineinorandmu of cre'ss-ob- 

jtctions. (1961, 63 Punj LK 875. (879). 

^ (14) Even ^where the subject -matter in 
f.ispute m the cross-fihjeclions is not cap- 
ahle <)t valuation and is covered h>' Arli- 
cre 1, of Sch. II or the appeal in which 

g*>v<rned i)y Arti- 
1 ^'.‘‘'SN-ohjection must hear ad 

article. AIR 1933 

0936) 11 Duck 79 (SI) (DB) (1937) 39 
r.'I'?.. ** AIK 1925 All 119 

fll2! = All 89 •« AIK 1918 All 185 
(186 = 40 All 93 AIR 1918 Pat 145 
(l4o) = .3 Pat L Tour 197. 

IRut see AIR 1934 All 728 ^29) 

All 15* '• AIR 1930 Lah 579 
1588) = 11 Lah 503 (DB).] 

(15) Cross-oh)cction relating to a claim 
to the possession of rt-venne-paying land 
he valued according to the jurisdic- 
tuma* value and not under Section 7 (v) as 
the se<tion does not appls- to cross-objec¬ 
tion. AIR 1925 All 119 (119) = 47 A“ 
39. (Following AIR 1924 All 175.) , 

(See however (’36-43) Tax Dec (Nag) 76 
(77. 78).] 

5. Cross-objection os lo costs. (D 

Cross-objections relating to costs are as¬ 
sessable with court-fee under this article. 
AIR 1930 All 832 (834) = 52 -All 1020 
*• AIP. 1920 Lah 645 (649) (DB) ®* AIR 
1929 Pat 286 (287) = 8 Pat 543 ®* AIR 
3939 Rang .375 (376) = 1939 Rang LR 
474 •• AIR 1925 Rang 145 (146). 2 

Rang 637 (DB). 

IBut see (’21) AIR 1921 Cd- 55 (58).'** 
(93) 1893 All VVN 55 (55, 56) (FB) ] 
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Scfiedule I Arltcle 1 (contd.) 

C, Cross-objections as to mesne profits.— 

(1) vSiiil for possession and for mesne pro¬ 
fits from date of suit to date of judjpnent 
and Ihei-eafter to dale of delivery of pos- 
sessimi decreed but claim for mesne pro¬ 
fits refused — Appi’al b>’ defendant — 
Plaintiff filing cross-objections — Ad valo¬ 
rem co'nrt-fee held was pa>able on amount 
of mesne profits claimed up to date of 
deci-ee — Sch. II, ArticK;" 17 held was 
not applicable as claim for mesne profits 
was callable of valuation AIR 1918 I’at 
108 (104) = 26 Pat 119. 

(2) Cross-objection seeking to set aside 
lower Coiurt’s decree negativing claim for 
mesne profits subsequent to date of .suit — 
Court-fee has to be paid on the quantum 
ol claim for the period between date of 
institution of suit and date (»f decree ap¬ 
pealed against — Held, that the Mibnct- 
matter of the cross-objection imist i)e 
dt^emed to be the difference between the 
mesne profits (for the higher rate of inte¬ 
rest) claimed and the interest allowed • by 
the decree for the period of the pendency 
of the suit in the lower Court.) AIR 1954 
Trav-Co 174 (Prs. 4, 5, 8) = ILR (1952) 
Trav-Co 75C (DB). 

7. Valuation of appeal — General. _ 

(1' Where the subjcct-matl<“r in appeal 
coincides with the subject-matter in the 
suit, the value of the appeal for purposes 
of court-fee will be the same as that of 
the suit. AIR 1924 Lah 530 (S30) = 5 
Lah 137 (DB) AIR 1952 Trav-Co 368 
(Pr. 11) (DB). (Value of improvements 
claimed in the Court below and disallow- 
' d — The appellants should value the ap- 
ueal as. for the amount claimed and pay 
ad valorem court-fee thereon.) 

[See ('36-43) Tax Dec (Nag) 120 (123). 
(Whole suit dismissed — Subject-matter 
in plaintiff’s appeal is the .same.) •• AIR 
1941 411 295 (297). (Suit decreed — 
Subject-matter in defendant’.s appeal is 
the same.) *• AIR 1929 Sind 161 (161) 
(DB). (Do.) AIR 1914 All 273 (275) = 
36 .All 322 (Sui^ for posse.s.sion — Defen¬ 
dant que.stionin 2 title claiming retention 

of possession till her dower was paid _ 

In appeal the subject-matter is the pro¬ 
perty and not the dower debt.) ] 

(2) The words **the amount or value of 
the .subject-matter in dispute” in the arti¬ 
cle . mean with reference to an appeal the 
amount or value of the subject-matter in 
dispute in the appeal and not the snit 
out of which the appeal arlse.s. AIR 19^ 
SC 28 (Pr 7.) = 1953 SCR 197. 

(3) A defendant-appellant has to pay 
wjy the court-fee that is required to l>e 
p^id according to law in re.specl of the 
f^bject-matter of the .suit. The mere fact 
mat the plaintiO has over-valued the pro¬ 
perty^ claiined or paid a higher court-fee 
tfian required by law doe.- not bind the 
defendant AIK 1957 Andh Pra 671 
(»71. 672). 


O H 


I.ah 

m 


(4) Wlien the suliject-matter in dispute 
in appeal is not different from tlie sub- 
i»‘ct-matter in dispute in the suit in the 
Trial Court the appeal will be governed 
for purposes of court-fec by the some 
provisions as the suit though the amount 
or court=fee leviable in appeal may be 
* ifferenl. AIR 1955 Punf 223 (Pr 1.3) = 
II.R (1955) Punj 896 (DB/ ** AIR 1962 

757 (DB). (Suit for damages under Hindu 
Marriage Act, Section 13.) 

(5) Where the subject-matter is differ¬ 

ent. the value of the appeal for purposes 
of court-fee will be different. AIR 

1938 Mad 498 (499) = JI.R (1938) Mad 
981 (DB) •• AIR 1951 l^lt 183 

(Pis. 6 to 9) = .30 Pat 859 

AIR 1949 Ajmer 23 (28) AIR 19.36 
935 (936) AIR 1935 Nag 83 
(FB) AIR 1927 Pat 12-3 (125) = 6 Pat 
17 AIR 1958 Mad 414 (415. 416) 
~~ f Mad LJ 250. (An ap¬ 

peal filed against an order ascertaining the 
quantum of mesne profits Court-fee should 
lie paid ad valorem* on such amount in 
dispute.) 

(6) Suit calling upon defendant to admit 
e.xecution of sale deed and register same 
ixTore proper authority ^ Suit being for 
specific nerformance, ad valorem court-fee 
IS payable on amount of consideration on 
plaint ana memorandum of apDea) AU\ 
1964 Pat 534 (536) = 1964 BLJR 893. 
vAppellate Court not to ask payment of 
deficit court-fee on plaint until and unless 
c.eficit court-fee is paid on memorandum 
of appeal.) 

(7) Wliere the appellant reduces his 
claim or withdraws from the contest in 
*^**;**P®cf of portion, the value of the appeal 

a proportionate extent. 
(-36-43) Tax Dec (Nag) 47 (49) •* \IR 
1953 SC 28 (Pr 8) =195.3 SCR 197 ” 
AIR 1929 AH 308 (309) (DB) AIR 1927 
Lah 543- 543). 

(8) Defendant appealing 
eree for possession of land 
claiming , dismi.ssal of the 
court-fee on the valim nf 

vctluc uf inv. 

datermined under Section 7 (v). AIR 1931 
633 (335) AIR 1925 Mad 323 

(324) = 48 Mad 652 **’ AIR 1922 All 
358 (359) = 44 All 629. 


against a de- 
or houses and 
suit must pay 
the appeal as 


(9) Decree in suit for accounts for a 
definite sum of money — Defendant ap¬ 
pealing again.st decree must pay ad valo- 
rem Court-fee on decretal amount — Case 

governed by Sch. I. Article 1 and not 
by Section 7 (iv) (f) as the dispute in ap¬ 
peal would no longer be of taking ac¬ 
counts but would relate to the definite 
sum of money decreed against the defeii- 

T i K 9 (9) = 1962 

Kasn LJ L 

(10) In an appeal of which the subicct- 
matter is a claim to the possession of 
land, tlie trees standing on the land need 


y 
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St’Iiediile I Arlicic 1 — Nofe 7 (contcT.) 
not he .si'paralelv vuluetl. AIK 1927 Mad 
1{K)2 (1004' (DB). 

(ID A decisioit of the District Jiidj'e as 
ff-jiartls valuation is not final ainl hiiulinjf 
f<ir the jnirpo.s;* of vahiing the app<-;»l in 
'lie High C«>urt, AIR 1951 Pat 183 (Pis 6 
to 9) = 30 Pat 859. 

(12) Suit for recover)’ of Rs. rS709 ad¬ 
vanced on pledge of articles was filed hy 
the plaintifl. 'I'he amount was tleereed 
to he recovered !)>• sale of articles ami no 
personal decree was passe<l There was an 
•ippeal by the plaintiff uhich was valued 
at Rs. 2250 and a p<*rsooal clccree was 
gi-antcd. There was a seeoml appeal hy 
defendant. H was held that value of ap¬ 
peal would be approximate amount whieh 
•nay remain iiniealised after sah* of aiiieh-s 
ijuiess the defendant could show that arti- 
c es were likely to fetch higher value, value 
I laced hy plaintiH should l>e considered 
liroper in second appeal and defendant 
would be liable to pay ad valorem court- 
lee thereon. 1955 Raj L\V 35 (35). 

(13) When a suh-fenan*- wants a deela- 

Tiition of a right of lenanev tluTC is uo 
ohjective standard of the value of she 
I claiuuci and thcu'forc the app(*Mant 
m such a ease is free to value his relief 
(laum-d in the inemorauduin of ap,x-al as 
(DR) fi*- (58) 62 Cal \VN ^7 (48) 

(14) Where in a reference under .Sec- 

♦ I Acquisition Act, the Addi- 

onal District .fudge accepts as correct 
tlJC amount awarded by tlie Collector and 
a elamiant appeals under Section 54 of 

tl^ r question of 

'i i nnn^ T* fVf appeal is the entire 

AIR " 951 “' Pa^eos 

meludes a decree and the Rule pnAides 

the decr^rf Judgment and 

me decree based thereon Hence whnn 

•ai apj^al iv preferred under Rule’s the 

Court-fee i.s exigilde under Sch. I I?c,„ ? 

and not under Sch. II Item 11 “p 

f=S t 

also contains all the criteria of o 

tlie case quite clearlv fall^ withL the^T®' 
view of Art 1 T 'vtmin the pur- 

payment of ' ad’ v^or-Jri ^ rn *0 

1969 Delhi 89 (90 J- ^TR 

LR (D) 75 mi ^ 71 Run 


condition heinir 


> being ^sum of, m.yi^ 
•ud — Ad i'alorefh coiirt- 


against 

< id« r< il to he p;iiu — acj vairtrerh coiift 
tee pa\ah!e AIR 1940 Mad 9S5 (Qw 
'5fi) (Suit fin- pus.session.) - AfR'^iq^d 
O.idh 308 (3081. (Do.) AIR 1953 Pimj 
298 (l>r 5) (DR) - AIR 1952 \Iad "3 
(Br 2> Ain 1920 Pat 222 (222) = 5 
t^at L lour -155 **’ (1909) 31 All 265 (270) 
(Suit for foreclosure — Decree coiidi- 
honal on ledi niption 'of prior mortoaize) 

linni.PT 464 (465) - 1884 Pun 
Re No. 33, p. 8 > (85) (FB). (Sch. 11, Art I 7 
.vO does m,t apply.) — AIR 1921 Lah 371 
(h-'. (Soi‘ for possession — Decree for 
redrmpf.on ) - AIR 1945 Bom 504 (509) 
-- H.n (19-lo) Rom 629 (DB) AIR 1946 
Nag 160 (160). (Relief reduction of 

ruuoimt.) - air 1939 Mad 49 (SC)) = 
IhR (1939) Mad 328 (DB). ' ' 

fSVe however AIR 1924 I.ah ,530 (530) 
R‘37 (DB) (1911) 3.3 All 705 

(2) Decree ' for possession conditionai 
np.m payimnt of money — Value of de- 
feiulrin: s appeal against the decree for 
rossevMon is the value of the suit 

o-r In--. AIR 1940 -Mad 

% ^ 7 .T & K 10 (Prs. 2. 

(pib air 1916 Dah 15 (17) 

"V 25 (DB)* (Even 

'.heie (Icfi’iidant asks for eiAancement oi 
money m the- alternative.) 

(3) If the <lisputc in the appeal dgaintrt 
a <lecr<e for jxissession conditional upon 
pa\ nienl of a sum of money is confined to 
the amount payable by the plaintiff, such 
amount will determine the value of the 

Mad ■’* 650 '^^*^ 1925 Mad .323 (324) = 48 

(DB)T (®5) 

(4) Decree for possc.ssion conditional 
upon defendants failure to pay specified 
mnount before a date — Value of plain- 

1000 o bi'the suit. AIR 

fu'". Pusses.sion defendant 
r claimed pay- 

^ .!► ^ dower debt — Suit decreed WitK- 

K, ^ t'^c' ,for pa\ment — App^ 
by defendant — Held, Court.fee pavable 

'^anie as in the suit — Additional 
'i I “^®® claim for diAver was not pay- 
ub^e. AIR 1914 All 273 (275) = 30 A]I' 

9. Appeal from final decree in Suit rclai* 
^ ,*uu>^gage. — ( 1 ) An appeal from 

ible LVk"®'' '"1 ® mortgage .suit is charge- 
ArMVu'^^ATn*^’valorem fee .Hinder ^ tW? 
1 V 47 P 101 (101) •• AIR 

\m 114^ = 25 Bat 30.5 •* 

476 M7« fpB) ® ”* 

(4nf® ^T"«T^ ^**1 1939 Nag 

(1938) Nag 423 (FB). (Order 

time for payment of 
iK*. A <iccree — Appeal agaia^ 

decree 00 the ground that time ou^Tt 
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Schedule I Article 1 — Note 9 (could.) 
to have hceu allowed — No dispute as to 
amount — Sch. H. Article 17 (iv) ap- 
S) {'30-43) Tax Dec (Nag) 53 (54, 

55M‘ 

(21 Tn appeal luider S, 23 of the U. P. 
Agiiculturists Uclief Act the appellant is 
iiound to pav court-fee on the amount or 
vidue of the subject-matter in dispute m 
appeil and not on the P»i«cipal amount 
secured under the mortgage. AIR ^}9o3 
/U 240 (Prs 2> 4, 5) = ILR (19o4) 2 

All 59 (DB;. 

10 Appeal against personal decree for 
balance against mortgagoi — (1) An ap¬ 
peal from a personal decree against the 
mortgagor under Order 34. Rule 6, Civil 
•P. C. is chargeable with an ad valorem 
court-fee under this article. (1.935) 62 

Cal 56S (569) ** AIR 1957 Raj 165 (166) 
“ ILR (1956) 6 Raj 413 (DB) AIR 
1924 All 292 (293) (DB) AIR 1916 All 
S57 (358) AIR 1915 Oudh 122 (123) = 
18 Oudh Cas 121 ** AIR 1945 Mad 425 
(425, 426) = ILR (1946) Mad 299. (Mere¬ 
ly because in one application' orders were 
praved for ah assigmnenv of the decree 
under Ordoi 21. Rule 16 and for personal 
rlecree under Order 34, Rule 6 the defen¬ 
dant could not be permitted to 61e a civil 
mi.scellaneous appeal and pray the lesser 
court-fee.) 

(2) The fact that an appeal by the niort- 
cugor against the preliminary decr<‘e for 
sale, or which he has paid ad valorem 
fee is pending will not affect the miestinn 
ef court-fee p.iyable on an appeal from 
the persona’ decree. (*35) 62 Cal 568 
(569) 


(3) Preliminary decree permitting mort- 
ifagee to apply for personal decree against 
mortgagor for balance due after sale — 
'Ad valorem court-fee .should l>e taxed —■ 
After sale balance due is the value of ap¬ 
peal ■— Otherwi.se value is conjectural. 
MR 1934 Mad 230 (231; = 57 Mad 632 
(DB) 


11. Appeal by one of several plaintiffs 
or defendants. — (1) One of .several plaiti- 
tilfs Or defendants appealing against the 
whole decree — Court-fee is payable on 
the whole apjieal and not merely for his 

- share of )ial)ilitv. (1907> 4 All L Tour 
130 (131) (189.3) 15 All 112 (115) (DB). 

12. Subsequent interest. — (1) No court- 

fee is payable <»n a plaint in respect of 
interest accruing after the institution of 
Jhe suit. AIR 1937 Nag 6 (8, 9) •• AIR 
1934 Pat .571 (573) 14 Pat 4 (SB). 

(Overruling em this i^oinl AIR 1922 Pat 
387 = 1 Pat 19.and AIR 1920 Pat 376 = 
5 Pa't L Tour 235 bv implication.) AIR 
1954 Trav -Co. 174 (Pr 4) = TI.R (1952; 
Trav-Co 750 (DB) AIR 1953 Kutch 
4f (Pi 3). 

' (2) The following are the views on the 
<mestion whether coUr‘-F<*e is Kwiable in 
Appeal in reqx'Ct of interest subserjiieot to 
i,)fitItution of suit: 


(a) A pliuniiff-appi'llanL claijiiiiig future 

interest is bmmd to pay on the ap- 
pt‘al comt"fee on the amount ol 
intcu‘st claimed up t«) the date of lh«' 
prirsentation of the appeal. AIR 

1937 Nag 6 (8, 9) Madh B L.] 

■ 1954 IICR 16<)9 (1701) (‘.36-43) 

Tax Dec (Nag) 12 (16). (Buf not on 
future interest besoncl that date.) 

AIR 1919 Oudh 305 (305) = 22 
Oudh Cas 1. 

[See also AIR 1953 Kutch 46 (Pr, 
4). (Wher‘‘ the iiueslion of futine 
interest is decided it becomes a 
.subject-matter in dispute in appeal 
and interest pendente life is ascer¬ 
tainable.)] 

(b) Plaintiff's claim as to interest from 

institution of suit till realization re¬ 
fused — Appeal claiming same—Ad 
valorem court-fee on the interest 
calculated up to the date fixed for 
.edeoiplion—As regards interest ac¬ 
cruing subseqtieotly liil realization, 
Court-fee of R.s. 1() is payable under 
Schedule II, Article 17 (vi). 

AIR 1943 Lah 27-5 (280, 281) = 
ILR (1944) Lah 24 (FB) ®* AIR 
1945 Pat 145 (146’ = 23 Pat 905. 
(Ad Vahn-em court-fee on pendente 
lite intcicst.) 

i,c; Mortgage decree allowing interest up 
to «1ule fixed for retleniption — Ap- 
peii) claiming interest \ip to realiza¬ 
tion — Tlie pr()p<T eoiirt-fee i.s R.s. 
10 under .Sch. II. Article 17 fvi). 
AIR 1943 Lah 275 (280^ = ILR 
(1944: Lah 24 (FB) (1905) 27 
All 5-59 (561) (DB) 

(d) In an appeal by tin- ilebtor, if llie 

amount declared Ijy the Court to be 
(liu‘ at the dale of the decree can 
l>e ascertained by reference to the 
jinlgmenl, tlie court-fee on the ap- 
p»-al should be computed according 
to the. decret.Tl amount including the 
fiih'iest up to tin- decree, but no 
court-fee ne('d 1>t' paid in regarrl tr) 
the interest aceriiinj' stibserjiienth', 
AIR 1930 Oudh -329 -329) = '6 

Luck 34 (DB). 

(e) Mortgage decree- pnsse<I awar<ling 

iiiteri’st up to dah* fi.\e<l f»>v redi'mp- 
tion — Defeudanl appealing from 
the decree — Court-fee lOn the ap¬ 
peal must be paid in respect of it. 
(1913 .35 All 94 (98) (DB) AIR 
1947 All 295 (296). 

[See AIR 1937 Nag 6 (8, 9). (Mortgage 
de<*rj‘e for amount inchuling interest 
from date of suit till <Iate of pav- 
ment — Defendant appealing seek¬ 
ing to r<’duce rf*deniptir)n niuonnt 
wi’hout disputing the claim as to 
future interest — Held, eoiirt-f<*e 
was payable on difference between 
amount decreed anil amotint alleged 
to be doe.)] 
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Schedule I Article 1 — Note 12 (cootd.) 

(0 A cU'fcntl.iiit api^caling ayainst a ilc- 
crcc j»ranliTig Future interest is not 
hound to pa\ court-fee on tlie inte¬ 
rest after the institution of tlie suit. 

AIH 19-34 All S05 (807) = 57 All 
71 (l)B). 

(g) A plaintiff-appellant who claims inte¬ 

rest from the institution of the suit 
is not hound to pae cojirt-fee on 
such interest. AIR 1927 Pat 230 
(2-30) (DB) AIR 1922 Pat 380- 
(387) = 6 Pat L Jour (576 (DB). 
(17 Bom 41. Followed.) ** (1900) 
10 Mad L Jour 144 (145) (DB). 

(h) Where an appeal is solely directed 

to tht; obtaining of pendente lite or 
future interest or where the <lecree 
of the lower Court definitely con¬ 
tains a direction as tr) such interest 
and it is endeavoured to get rid of 
it in appeal, court-fee has to he 
paid on the amount of such inter¬ 
est wh(“re it can he ascertained, ad 
valoren*. and where it cannot 1>e as¬ 
certained, under Schedule TI. Arti¬ 
cle 17 (6). ILR (1954) 4 Raj 1019 
(10-30. 1031). 

(-3) When appeal is hy defendant and 
future interesl has been determiiu'd and 
entered in the decree, plaintiff is bound to 
pay adrlitlonal court-fee otj the sum of 
interest so added in the decree — Plain¬ 
tiff cannot execute decree till he pavs atl- 
ditional court-fee. AIR 1923 Pat 28 (28). 


cost) 
relie 


13. Appeal as to costs. — (1) Ortlinarilv 
iM) court-tec is payable on an appeal in 
respect of costs. AIR 1935 Lah 379 (381) 
;DB) AIR 1950 Ajmer 7 (Pr 7) ** 

7.?f(73iT" 

(iJSr 

(2) Distinct relief in respect of 

sought m appeal -- Value of such . 

-should be included in determining vahu 

794,? 

H ■%'Se-^T 

= n-R a9?i 


14. Appeal from order c 

I-wmg have Wen held to W orflrl^hav' 


[The] Court-lees Act, ^ iSTO 


ti.e force of decree and an appeal tliere- 
f;om chargeable with court-fee under this 
Artieler 


(a) Order determining liability of garni, 
shee under Order 21, Rule 63 (Patna.) 
AIR 1943 Pat 280 (280) = 22 Pat 
278. 

• (b) Order amending decree under .Sec¬ 
tion 14 U. P. Encumbered E.states' 
Act. AIR 1941 Oudh 269 (270) = 
16 Luck 653 (DB). 

(c) Simple mone>- decree passed under 

Section 14. U. P. Encumbered E.sta¬ 
tes \ct. AIR 193S All 97 (98) = 
ILR (1938) All 230. 

(d) Appeal under Section 23 of U. P. 

Agriculturists’ Relief Act on an 

order passed to deposit larger amount 
in application fiietl under Sec. 12 

of th< Act. AIR 1938 All 14 (15) 
= ILR (1937) All 949 (QB). 

(e) Order in execution against garnishee 

under Order 21, Rule 46, Civil P. C. 
AIH 1946 Sind 116 (117) ^ ILR 

(1946) Kar 122 (DB). 

(f) Order under Section 9 Di.splaced Per- 

.soiis (Debts Adjustment) Act. AIR 
19.56 Pepsu 53 (Prs. 4. 5, 7) = ILR 
(1956) Patiala 200. 

(g) Order dismissing application under 

Section 5. Displaced Persons (Debts 
Adjustment) Act. AIR 1955 Raj 81 
(Pis. 5. 6) = Il.R (1954) 4 Raj 697 
(DB). 

(h) Order dismissing an application under 

Section 1.3. Displaced Person.s (Debts 
Adjustment) Act. AIR 1954 AH 672 
(Prs. 3, 6). 

(i) Order dismissing application under 

Section 12, U. P. Agriculturists’ Rc- 
Hef Ac^. AIR 1954 All 184 (Pr. 2). 

(j) Order under Section 19-A of the* 

U. P. Encumbered Estates Act 25 of 
1934). -MR 1965 All 298 (299, 300) 
= 1964 All LJ 977. 

(2) Appeal under Section 45, U. P. En¬ 
cumbered Estates Act, from decisiont ton 
two issues framed in a creditor’s claim case 
under Section 14 of that Act —^ CJourt-fee 
payable is undiT Article II of Schedule 11 
and not ad valorem. AIR 1941 Oudh 60 
(61) = 16 Luck 153 (DB). 

(3) Appeal from decree of Special Judge 
on application under Section 4, U. P. Fn- 
cumbered Estates Act. 1934, praying for 
decree for additional amount against land- 
lorci — An valorem cotirI-fees on aclclitiorial 
amount must lie paid under Sch. I, Art. 1— 
Article 11 ot 17 of Schedule tl is not ap¬ 
plicable. AIR 1946 Oudh 60 (61) =q 20 
Luck 595. 


(4) Ad valorem court-fee is pavable on 
an appeal against order rejecting' an ap- 

to make a final decree. AIR 
1945 Nag 68 (68. 69) (DB). 

. was certainlv never . anybody’.s in- 

ention that displaced persons, w^ieiher deh¬ 
ors or creditors, should have to pay ad 
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Sdiedtile I, ArHcTc I — Note 14 (contd.) 

valorpm co\irt-f<H' ou appeals aKainsl orders 
dismissing tbee- applications. AIR 1956 
Puni 153 (155). 

(6) Application, under Section 10. Dis¬ 
placed Persons (Debts Adjustinent) Act re¬ 
jected on «ro« ui that applicant is not dis¬ 
placed person — Appeal can be filed with 
court-fee provided iii Scbcdxile II, Art. 11. 
AIR 1957 Raj 14(t (148) = IU\ (1957) 7 

Rai 168 (FB). ^ , 

(7) An order under Section 18 (1) or 
tie Displaced Persons (Debts Adjustment) 
\ct rejecting the application on the ground 
that the los.. did not tiikc place in the cir- 
cuimtances si>ecified in Section 18 (1) could 
not lie said to be a decree. The partv 
was entitled to File an appeal against such 
order on a Court-fee stamp of lU. 2 and 
was not liabl' to pav ad valorem Court- 
tee. 1958 Rai L\V 222 = ILR (1958) 8 
Raj 216 (2T9) (DR). 

(8) An appeal filed, under Rule 25 of the 
Pvules Sanctioned by II. E II. the Nizatn 
Tor recovery of arrears of rent and eject¬ 
ment from premises belonging to the City 
T.nptoveinenl Board againsi an orcler di¬ 
recting delivery of possession is chargt’ahle 
with a fixed court-fee under Schedule II, 
Article 11. AIR 1954 Ilvci 81 (Pr. 9) = 
IT.R (1934) Hyd 36 (FB). 

(9) An award made by an .irbitralor act¬ 
ing under the Punjab Requisitioning and 
Accfuisition of Immoveable Property Act is 
neither a decree nor an order having the 
force of a decree. AIR 19.57 Punj 32 (34) 
- ILR (1957) Punj 142 (DR). 

(10) Sale of Property by A to B — Cer¬ 
tain amount left with B for certain pur¬ 
pose •— C in execution of his dc<Tee 
again.st A attaching amount in hands of B 

- Objection by B allowed — Appeal by 
C allowed and B’s objection dismissed — 
Order being again.st garnishee has force of 
decree under Order 21, Rule 103, Civil 
P. C. — Ad valorem court-fee is paNable 
on appeal from such order AIR 1948 All 
307 (308) = ILR (1948) All 207 (DRi. 

(111 Decree under .Section 14, U. P' En- 
ciimlierecl Estates Act in favour of daugh¬ 
ter of original creditor on his death — Ob¬ 
jection that decree should have been in 
objector’s favour and not in daughter's 
favour — Objection dismissed — Order 
.has the force of a decree under Section 14 
of the Act and apnea! therefrom is gov¬ 
erned by this Article. AIR 1949 All 270 
(271) = IIP (1949) All 885. ' 

(12) Order under Section 235 of Com¬ 
panies Act (1913) read with Section 45-H 
of Banking Companies Act (1949) is n«»t 
a decree within meaning of .Schedule I, 
AftiCiC 1 — It is whether st!ch 

order will fall under Schedule 2. Arti- 
rle 11 -— In absence of any definite rule 
Court-fee paid as on appeal from or.lcr 
held sufficient. ILR (1961) 11 Raj 16 (•'>'>) 

(l‘'> Schedule I. Arricl-? J (as 
in U, P.) -- Order granting of letters of 


/'dmiiiistiation i;: an order having tin* 
force of a decree—Court-fee on an appeal 
from sik4i ai'. order would be payalile 
under Schedule II, Article 1 (e) (5). AIR 
1963 All 153 (158, 161) = 1962 \ll L| 
1135 (FB). (ILR 35 All 448, Overruled.) 

(14) Order for restitution under Sec¬ 
tion 144. Civil P. C. is not an order in 
the course of execution proceedings. It is 
an order having the force of a decree and 
in an appeal from such an order, tin- 
Court-fee payable is a<I valorem. (196.3) 
1 Mvs LJ 531 = ILR (1962) Mv.s 991 
(1000) (DB). (AIR 1937 Ca) 1.52, Foil.) 

(I®-) Order refusing tj) wind up company 
has not the force of a decree. It is ini- 
possi!)le to make an\‘ valuation of tlie riglit 
of the person making an order that the 
Company shall lx* wound up. Hence Arli- 
tle 1, Schedule 1 does not applw AIK 
1966 Mys 150 (151) = (1965) 1 Mvs L/ 
557. 


15. Ordei rejecting plaint or cUstnissing suit 
for insufficiency of coiirl-lec — Appeal iroin. 
-■•(1) An appeal from an order rejecting 
a plaint or dismis.sing a .suit for insnfficienc;y 
of court-fee, canin)t come under Sch. II, 
Artic*e 11 a.s an appea’ from an ortlcr. 

AIR 1929 Pat 615 (616) (DB) AIR 1949 
Nag 1 (2) = ILR (1948' Nag .565 (FB) 
AIR 19.53 Raj 6 (Pr. 3) = H.R (1952) 
2 Rai 195 (DBj •• AIR 1921 Lali 43 l43) 
,DB\ 


(2) The following views are held as to 
t^ow the appeal against an order iej('c9ng 
a plaint or dismissing suit for insnfticinecy 
of court fee, sh«juld l>e valued:— 

(a) Value of the appeal is the difference 
between court-fee paid and demand¬ 
ed. AIR 1939 Pat 571 (572) ^ 18 
Pat 323 (DB) ** AIR 1957 Punj 315 
(316) = ILR (1937) Punj 814 fDB) 
•■^AIB 1954 Ajmer 15(Pr2)*M939 
Nag L Jour 32 (32) AIR 1938 Mad 
498 (499) = ILR (1938) Mad 9S1 
(DB) •• 1882 All \VN 244 (244) 
(DB) (1966) 2 Mv.s LJ 205 (206) 
= (1966) 7 Law Rep 370 ** AIR 
1961 Punj 426 (-J2S) = 1961 Cur 
LJ ^Part G) 16 (DB) AIR 19.59 
Punj 387 (389) = ILR (1958) Punj 
1 (DB). 


(b) Value of the appeal is the value in 
the suit. AIR 1935 Nag 8;3 (86, 89) 
(FB). (Appellate Court should hear 
parties before admitting appeal (hj 
the ouestion of valuation and deter¬ 
mine it.) ** AIR 1929 Pat 61.5 (616) 
O^B). (Court-fee paid on the plaint 
should l>e paid.) AIR 1927 Nag 
256 (258). (Value f)l the suit as <!eic;r- 
minetl by trial Cf>urt i.s the value 
of the appeal.) AIR 1921 I.ah 43 
(43' (DB) ** AIR 1970 Madh Pm 
5 (6) (DB). (AIR 1968 Andh Pra 239 
(FB), Dissented from.) 

(3) Apnea! nf)t disputing the cotirt-fee 
payable Init on the grotjnd that time slmnld 
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Sciicdiile I, Article 1 — Note 15 (contd.) 
hav«‘ hren .dlowecl for payment thereof^ — 
SchcNliiic IT. Article 17 (vi) applies. (*36- 
4V Tax Dec (XaK; 42 (4-3) ('36-43) Tax 

D.*c (\ag) 82 (8-3). 

16. Appeal against order under Order 21, 
n. 50. — (17 Ad valorem court-fe-e under 
lliis article is payable on the subject-matter 
i:i dispute in the appeal against an order 
passed under Order 21, Rule 50, Civil P. C. 
AIK 1939 Sind 161 (163, 164) = ILR 

(1939) Kar 589 (FB) AIR 1933 Cal 
546 -547) = 60 Cal 5-30 AIR 19.34 
I :.li 9.58 (960) = 15 Lah 893 (DB) 

AIK 1930 Sind 255 (256) = 25 Sind 
i n 25 (DB) AIR 1917 Low Bur 179 
(179) = 8 Low Bur Riil 300 (013). 

(2) The .siihject-matter in dispute against 
an order under Order 21, Rule 50. Civil 
r, C. on appeal is the amount for which 
the pcTson proceeded against is sought to 
l.c* made liable. AIR 1934 Lah 958 (960) 
= 15 Lah 893 (DB). 

•17. Award. — (1) In the absence of any 
other provision which is more directly ap¬ 
plicable' to an appeal from a decree on an 
award couit-fe'' will be pa\able under 
this Article on the value or appeal. (’36-43) 
Tax l>ec (\ag) 4/ (48, 49) AIR 1951 
Pat 608 (Prs. 2-5) AIR 1926 Lah 403 
'40-3) (1907) 4 All L Jour 595 (597). 

apportionment 

tvoiild he a dispute relating to compensa¬ 
tion and heujg a clispiKe under the Land 
Acj|uisition Act, the Couri fee has fr) be 
computed according to the differenc** l)e- 
iweem the* a-noimt awarded and the amount 
e!aiinecl hv the appellant. ILR (1966) 2 

494) = (1966) 68 Pun LR 
299 (D) (FB). (AIR 1932 Cal 346 Foil ) 

AIR 1968 Cal 363 (371) = 71 Ca VVN 

~ 1961 Ker LT 484 ^DB) 

AIR 1961 Him Pra 30 (32) = 196-^ Cur 
IJ 60 (AIR 1957 Raj 275,^Not fldlj 

(3) Award under Section 7 of ,the Re- 

Pron rK *"? of Immovable 

' roptrt> Act -- Award U an order within 

and Con^lT Serdon 8, Court-fees Act 
c k pV V^***"' payable under Article 1 
Schedule I on the difference l>ehveen the 

amount claimed 
air 1959 Cal 609 (613) = 63 

AIR^iqfl“R ^'*8, Diss.) 

T aI^ f 

under Article 11 of Sch II of .. 

fees Act _ aA Court- 

Soh. I, Article 1 on under 

.’ f of Section 8 not 

* '•< 


pajable. AIR 1970 Delhi 44 (49 oSm /nn\ 

a ;s j? s 5s, 

IS. Appeal seeking to exonerate or make 
lable propertx _ (1) Property made lig! 
. i.le for decretal amount — Ad valo«im 
court-fee on the value of property ™ 
amount decreed whichever is less should 
he paid on the appeal to get a release 
from the liability. AIR 19,38 Pesh 3ft 

All 45 (46) 2 

54 All 553 AIR 1926 Lah 408 (W) = 

rm Jw 7 1956 i7i; ,179 

(1«0) (DB). (Mortgage decree makinc 

properlv m the hands of the defendant 

liable for the amount.) *'* AIR 1928 Naff 
316 (318. 319) = 24 Nag LR 142 (Do! 
•’* AIR 1918 Oudh 348 (348) (Do 
(^«f) 10 Mad 187 (189) (DB) (Dok 
(See AIR 1916 Lah 151 (151) = 1916 

Pun Re No. 11 (DB). (Appeal .seeking to 
jemove charge — Ad valorem coiu’t-fee on 
tl.e amount of the charge.)] 

(2) Where the mortgage decree exone¬ 
rates C'ertain propertx- from liahililv under 
decree and plaintiff appeals from 'the 
vjee seeking to make that property liable 
under the oecree, he should pay ad valo¬ 
rem fee on the value of properly or the 
uio® Habili's- exonerated AIR 

1921 Oudh 

iu~o 295 ♦• 'AIR 

90 (190/) :w M.ul 96 (98) (FB). 

K4AU All 406 (407) 

- 4 All 608, (Suit for dower debt ^— Suit 
cecreed against fir.st defendant personally 
i^niy His personal property made liable 
.1 ‘^opcal to make a.ssels in the hands of 
* liable — Ad valorem fee 

I »« as court. 

(355) :?= ILR 

(194o) 2 Cal 509.] 

1 cf the property on which lia- 

)Mty for (lecretal amount is imposed is to 
be ascertained according to the market- 
.’alue and not by applying the rules laid’ 

cf Section 7. AIR 1931 

Mad ,710 (7J1;. 

19. Decree against several persons — 
Appeal by one seeking exoneration. ^ (1) 
Decree against father and sons in mort¬ 
gage !))• the former as karta — Appeal by 
.'ons disputing their liability — Ad valo- 

® decretal amount and no^t 

or>. their shares of that amount should be. 
paid AIR 1920 Pat 642 (643). 

/rsni ® ^‘'"’<’ver AIR 1934 Lah 865 (866) 
tDJ5). (Sons seeking to avoid theif perso¬ 
nal hability only — Court-fee of Rs. 10* 
IS sufficient.) ] 

(2) Appeal against a personal decree; ■ 
against co-trust<‘es on a pro-note executed 
O' them —- A trustee should hear ad valo- 
Tin decretal amount/ 

313 (314). 

20. Loxver Court exonerating a party* 
rom liabilit> — Appeal seeking to" make 
on liable. — (i) Decree against some 


Court'Cees Act, i8T^ 


[Sell I Art 1 N 2123] 93 


Av<Hclci 1«A * 

l^adhya Pradesh 

Aitvt Article I fcillowim; article wa<c 


*‘1.A. Plaint, 

written state-1 
ment pleading a 
set-oITor counter* 
claim 6r memo- 
rauclum of appeal 
(n6t otherwi'^e 
provided for in 
this Act)- presen¬ 
ted to any Civil 
or Revenue Court 
cxcv’iH tho'i* men- 

tiQjted in S, S, 


f 


S 





Wlxen the amount or value of the suhjecl-matter in dis-j 
'pule does not exeeed five rui>ees. j 

When such amouut or value of exceeds five rupees, for, 
every five rupees or part thereof, in excess of five 
nu>ees, up to one hundred rupees. , , J 

When siieh :i n )unt or value exceeds one hundred 
rui)ecs,for every ten rupees or part thereof, in e.xeessl 
of one hunvlred rupees, up to one thousand rupees.! 
When such amDunt or value exceeds one thousand 
rupees, for every one hundred rupees or part thereof 
in excess of one thousand rupees, up to ten thousand 
rupees, 

When such amount or-value exceeds ten thousand ru 
I VHX‘s, for ('Very live hundred rupees or part thereof, in 
excess of ten thousand rupees, up to twenty thousand 
* rup(.'es, ' 

I \\’heii such amount or value exceed'twenty thousand 
rupees, for every one tliousaiid ruiX'cs or part thereof, 
in excess of twenty thousand rupees, up to One lakh 
of rupees, 

Wlu-n such amount or value exceeds one lakh t>f rupees, 
for every one thousand rupees, or part thereof, in ex* 
cess of one lakli of rupees up to two lakhs of rupees. 
.AVhen such amount or value exceeds two lakhs of 
rupees for every one thousand rupees or part thereof, in 
excess of two lakhs of rupees: 

Provided that the inuximuiu fee leviable shall not exceed 
eighteen thousand seven hundred and fifty rupees. 
[Provided father th.it the mininmni fi?c leviable on a 
' memorandum of appeal shall l)e five rupees.” 


Fifty paise. 

Fifty paise. 

One rupee. 

Ten rupees. 

Thirty seven 

r'nve? and 

filty paise. 

Fifty rupees. 

» 

Forty rupees. 
Thirty rupee. 


—M. P. Act 12 of 1966, S. 2(n) (1-4-1966). 


Schedule I,. Article 1 *— Note 20 (contd.) 
several defendants — PlaintUf's appeal 
for getting other defendants also lialile 
for amount decreed —* Ad valorem court- 
tee on the amount decreed must be paid. 
AIR 1923 Lah 435 (136) (DB) AIR 
1.922 Bom 172 (173) = ,46 Bom 840 (UB) 
•• (1912) 16 Ind Cas 1^77 (778) = 1912 
Pun Re No. 86 (DB) (1899) 12 CPLR 
43 (44). 

(2) Where a decree for personal relief 
Iv nojt granted by the trial Court and the 
appellant by his appeal seeks to make the 
respondent liable to the extent both of 
his person arid property, the appeal is 
capable of being valued in money, Money 
value of the detriment suffered by the 
appellant as a result of the adverse deci¬ 
sion is the amount for which he claims a 
personal decree against the respondent. 
AIR 1955 Kutch 12 (Pr 7). 

. 21. Separate appeals arising from same 

suit _ (L) Defendants entitled to file 

joint appeal filing separate appeals — 
Each mnsl: bear full court-fee. AIR 1919 
' Lah 450 (454) = 1918 Pun Re No. 91 
(DB) •• (1900) 3 Oudli Cas 183 (184) 
(DB). 

(21 Where two distinct and .separate ap¬ 
peals arise nut of the same suit, full court., 
fee must be paid on each appeal. AIR 
1921 AB 395 (396) = 43 All 56 •• AIR 
Mad 41^ (Prs. 2, 3, 5) s ILR (1953) 


Mad 826 ** AIR 1951 Mys 111 (I’r 13) =: 
ILK (1951) My.s 217 (DB). 

22. Appeal relating to priority of claitns 

against same debtor. — (1) Suit for sale 
on mortgage — Appeal by prior mort¬ 

gagee who.se claim for priority negativrci 

_ Acl valorem court-fee on the amount of 

his mortgage should be paid. AIR 1932 

All 221 (222) = 54 .Ml 347. 

(2) Decree directing sale subject to prior 

charge — Appeal to gel rid of the p'ot- 
i-itv — Ad valorem court-fee on the amoont 
of' that charge .should he paid. AIK 

1919 Pat 233 (234) = 4 Pat 1. Jonr 323. 

(3) Appeal to exonerate pr(jpcrly which 
was security for debentures from ]ial)imy 
fv satisfy decretal amount —' Coiirl-i<'e 
payable is on the value of debentures or 
decretal debt vvhichevc*r is less. AIR 1933 
All 45 (46) = 54 All 553 (Article 17 (iii) 
of Sch. II does not apply.) 

23. Proviso. — (1) The proviso applies 

even to cases where the plaint or memo¬ 
randum of appeal comprises distinct sub¬ 
jects within the meaning of Section 17. 
(1902) 29 Cal 140 <147. 148) (DB) 

(1881) 3 A/l 108 (UO, 111, 112) (FB) 

AIR 1950 Nag 189 (Prs 11, 13) = ILR 

. (1951) Nag 463.. 

(2) Though the proviso only mfjntions 
tbe . plaint and memorandum of appeal 
expressly, it is also applicable to written 
statements pleading' a set-off or counter- 
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9 . Plaint *(*-^*] in a suit 
for possession under ffthe 
Specific Relief Act, 1877, 
Section 9], 


A fee of one<^hk?f thfe 
amount prescribed iii 
the foregoing scale, 

I,. 


["J The words “or memorandum of appeal" were Tepealecl by the Court-fe»»«' 

Auu-ndin^nt Act, 1870 (20 of 1870). es Act 

[f] Substituted for Act No. 14 of 1859 to provitie lor me JiiintaliUD of suits'* uv • 
the Amending Act, 1891 (12 of 1891). 

STATE AMENDMENTS 

1 


Bihar: 

For surcharge, see Bll.ar Act 25 of 1948 as amended by Bihar Act 14 of 1958 va. 
text of this Act, See Appendix 1. - 

Orissa* 1 

F.,r surcharge, see Orissa Act 20 of 1947 as amended by Orissa Act 17 of 1958 For 
text of this Act, seCi Appendix L ‘ 

West Bengal: c 

Article 2 shall l^e omitted. 

—w; B. Act 18 of 1963, S. 4 (3-5-1963) 

Articles 2-A and 2-P 
I tlar I’rade^h 

After Article 2 the following articles were i„se,/€d. vi 7 : 


Apphciitiorj or written state¬ 
ment l>y a clef lulnnt in a suit for partr- 
ti 'u pr.iyiiig for pnrlition of hi.s share 
in the property sought to be parti- 

tioiK-d. 

■•2.6. Memomnduin of appeal filed 
uu Ut svclion 23 of the United Pro¬ 
vinces Agriculturists’ Belief Act, 1934 






Schedule I Article 1 — Note 23 (corJtdT 
luck-621"^ = 5 

0) >^7 i di, 

a";''!'T his'ar';;c,®'''r Sp<^0ific' Rrfcf 

- Ve-n.ri^ 9 ^ 

1» Article l-A fU m 4 « 

(1) Sch. I, Article 2-A (U P) 4 ^ 

Act (1899). Article 45 and 2 

suit .1 'Execution^'by ’ dJtmdant" 

K""u.a: SIS 

ck feLrj" 'he 

Shall also be 

All 601 (6(^2)^ ^ “ 1968 

f W AppLuI'"* t“ %i ‘‘-^ H- 1 

P. Agriculturists- ^Relirf 1^"^“ 


« •«« » « 

I he s.ame fee which would have Iseen 
payable on .1 pKiint if such defendant 
instituted a suit for partition." 

~U. P. Act 2 of 1036. [2-4-1936,] 

The same fee as would be leviable on 
a memorandum of appeal under 
Art. 1.” 

— U. F. Act 19 of 1938. [9-1-1939 

■ - -- — __ __^ *1 

conditional on payment of amounts due 
imder mortgage and under deeds of fur- 
ther charge -- Appeal contesting liability 
nnder deeds of further charge — Ad valo- 
lein court-fee should be paid on difference 
aniount.s decreed and amount 

(448) (DB)'""' 

. Appeal vinder- Secflou 23, U. P Ae- 

S sbu - Valu’atioir of a|- 

lint on * based not on full amount 

within in di.spute in appeal 

1946 All^ ‘5n?®/QnK^^ Article. ^aS 

1946 All 304 (305) = ILK (1946) All '409 

4 

an •application under 
on thrj^^.?^ the Agnculturists’ Relief, Act 
nctinn that the trans- 

murT ^ A mortgage l>at a sale is as 

SLk as the order allowng the 

foJm ft h"- an order in 

neal hnrh** force of a decree. -;An app 

against the dismissal of an ap- 

Section 12 of the Agrldbl- 

abU application is maintain^ 

Aritl^o% 23 of the Act. Under 

A Schedule I of the Court-^ 

of by U. P. Act (XDt 

c t- niemorandum of appeal fifed 
p U. P Agricul- 

ISPfbs Relief Act (1934) ha.s to be! slamp- 
>xnth the same fee as would be leviable 
A »• I .”*^"*orandum of appeal as under 
h b Article n, Sch. II does 

not apply. AIR 1954 All 184 (Pr 2) (DB). 


>< 
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ribe] CiHirt>fees A«t 1870 

T‘ 


Ktatoineiit pleiuling set- 
otf ot couiiter-clium in 
any suit of llie imtur** 
cognizable by u Court of 
Small Causes when the 
amount or value of the 
subfect-mutter does not 
exce-d IV'^. 500. 

Plaint or meino- 
ntndum of appeal in 
each of the following 
suits:— 

(1) to obtain a declara¬ 
tory decree where no 
consequential relief is 

(2) to set aside an 
award: 


3. [R^petilad bjf tits Iniian Rtoistrathvi A t, 1H71 (S of 1S71).] 

Orissa STATE AMENDMENTS 

* 

(1) After;Art. 2 the following, namely— 

**3. Plaint, or written i When the amount or value of the '‘uh/ecl-tnatter 

in ilispute does not erceed five ruiwes. 

When such amount or value e.vceeds 6ve rui>ccs, 
for every five rupees, or part thereof, in excess j 
of five rupees, up to one hundred rupees. i 

When such amount or value exceeds one hundred 
rui>ees, for every ten rupees, or part thereof, in 
excess of one hundred rupees upto five hundred 
rupees. 

^ When the value for pnriMses of jurisdiction 


(3) to obtain a decla* 
ration that an alleged 
ailoption i.s invalid or 
never in fact took place 
or to obtain a declara¬ 
tion that an adoption is 
valid. 


does not exceed three thousand rupees. 


When the value exceeds- three thousand rupees 
hut does not exceed four thousand rupees. 


Thirty-five 
naye nai.sc. 

T hirly-nve 
naye paise. 

Seventy-five 
naye paise. 

Fifteen 

rujxjes. 

Fifty rupec-s. 


f 

I 

I 

I 

1 


Fifty rui>ees. 


Fifty rupees. 


0»:e hundred 
rupees. 


When such value exceeds four thousand rni^ees, 
for every two thousand rupees or part thereof, 
in excess of four thousand rupees, up to ten 
thous’and rupees. 

When stJch value exceeds ten'thousaml rupees, 
for every ten thousand rupees, or part thereof, 
in excess of ten thousand rupees up to fifty 
thousand rupees. 

When such value exceeds fifty thousand rupees, 
forevery fifty thousand rupees; or pact thereof, 
ill e.xcess of fifty thousand rupees. 

— Orissa Court-fees (Amendment) Act 5 of 1939. [31-10-1939.] 

(2) For surcharge se^ Orissa Act 20 of 1947 as amended by Act 17 of 1958. For text of this 
Act see Appendix I. 

4. Application for review of j ... I The fee leviable on the plaint 
judgment,* if presented on or j | or memor andum of appeal, 

after the ninetieth day from the 
date of the decree. 

f^lAs to application for review of judgment, see the Code of Civil Procedure, 1908 (Act 5 
of 1908). 

Bihar STATE AMENDMENTS 

For surcharge, see Bih. Act 25 of 1948 as amended bv Act 14 of 1958; for text of this^ Act. 
gee Appendix I. 

Orlssfl 

For surcharge, see Oris.sa Act 20 of, 1947 as amended by Act 17 of 1958; for text of this, 
Act, see Appendix I. 




5. Application for review of 
judgment* if presented before 
the ninetieth day from the date 
of the decree. 

\*\As to application for review of judgment, see the Code of Civil Procedure, 1908 (Act 

5 of 1908). 


One-half of the fee leviable on 
the plaint or memorandum of 
appeal. 


Schedule 1, Airticle 2-B (U. P.) Note 1 
(4) Proceedings under Section 12, U. P. 
Agriculturists’ Relief Act are not suit, 
l^ere appeal is from a decree in proceed¬ 
ings on an application and Section 12, 
Section 7 («) which fixes an artificial value 
for die subject-matter in dispute in “suits” 
against a mortgagee for the recovery of 
the property mortgaged cannot apply to 
the appeal. In me appeal under Sec¬ 
tion 23 'of die Agnculturists’ Relief Act 
the appellant is' bound to pay court-fee on 
the ainotmt or value of'the subject-matter 


in dispute in appeal and not on the prin¬ 
cipal amount secured under the mortgage. 
The subject-mattei in dispute in appeal 
would be the market value of the pro- 
j erty in respect of which the right of re- 
tlemption granted by the lower Court ti 
sou^t to oe set a.side in appeal. AIR 
1953 All 240 fPrs 2, 4, 5) = ILR (1954) 
2 All 59 (DB). 

SCHEDULE I, ARTICLES 4 & 5 

SYNOPSIS 

1. Scope. 

2, “Fee payable on the plaint > or memo- 


\! f 


« . 
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Bihar STATF AMENDMENTS 

For <;urclvnec*. st’r hihur Act 25 of 1948 as amended by Act 14 of 1958; lor text of this 
Act, xrr Appendiv I. 

Orissa 

For surch irg.*, see Orissa Act 20 of 1947 as amended by Act 17 of 1958; for text ofj this 
Act, ser AptXMitUx I. 


Schedule I, Arts. 4 & 5 — Synopsis (contd.) 

rnndum of appeal ’* 

3. Comipulation of time. 

4 . Apv>licalion for review in forma pau¬ 

peris. 

5 . Insuffiriently stamped application for 

review, 

1, Scope. — (’) DecLsion attacked not a 
cifcree but duly an order — These arti- 
'les will no*- appl>- and application uill be 
bable to l)e stamped merely as application 
under Sch. II, .Article 1 with fixed court- 
lee. Thus, an application for review of 
an interloculop.' order is only liable to 
-ourt-fee as an application under Sch. II, 
Article 1. (1909) 31 All 202 (264) *• 

MR 1957 Pat 143 (141. 145). (The order 
directing a compromise to be recorded 
uiidei Order 23. Rule 3 being not a de- 
eree, but an order, Article 4 of Sch. I of 
ihe Cqurt-ft'cs Act will' not apply to the 
application for review of the order passed 
under Order 23. Rule 3 of the Code of 
Civil Procedure, To such a case Sch. II. 
.Article 1 (b) of the Court-fees Act will 
apply.) 

(2) Order disTUissing appeal for non-pay- 

ment of court-fees or .^ror non-compliance 
with order for security under Order 41, 
Rule 10 of Civil P, C. — Application for 
review is not governed by these articles 
but bv Sch II. Article 1. AIR 1941 Mad 
836 ('837. 838) = ILR (1941) Mad 954 
(FB) i' 

(3) Application for restoration of appeal 

dismi.ssecf for default in payment of print¬ 
ing costs, etc., i.s not application for re¬ 
view corning under these articles. AIR 

1939 Pat 678 (680. 681) = 19 Pat 159 

(FB). (AIR 1926 Pat 27 = 4 Pat 704. 
Overruled and AIR 1938 Pat 111 = 17 

Pat 252. Impliedly overruled.) AIR 
1932 Cal 770 (771, 772) = 59 Cal 1.334 
vDB) •• AIR 1932 Cal 641 (641). 

(4) Dismissal of appeal under Order 41, 
Rule 11 — Application for review comes 
within these arHcles. AIR 1926 Cal 638 
(639) (See AIR Commentaries on the Civil 
Procedure Code, Order 41, Rule 11, N 8.) 

(5' It has been held that assuming that 
the articles apply to applications, when 
the jud^ent i.s passed on the basis of 
^ .‘ipplicatioii, like an application under 
Order 23, Rule 3, then the fee is payable 
on the application and not on the plaint 
on me basis of which the suit was insti- 
Uited* and, in which the applioittion uodei 
Order 23,^ Rule 3 was ma*?. Therefore 
the court-fec payable under Article 4 on 
the application fot review of the order 
passed undei Order 23. Rule 3 would be 


the fee leviable on the application under 
Order 23. Rule 3, and not on the plaint 
in the suit itself. AIR 1957 Pat 143 (144, 
145). 

(6' Where by mi.stajce, one of the items 
was not included in the preliminary decree 
nassed in a sui': for partition of joint 
family pniperties and the plaintiff applied 
toi ameudment of the decree — Held, 
that the amendment, application for inclu- 
Mon of such item in the decree should 
have been allowed and no court-fee as for; 
review ought to have been demanded from 
the plaintiff AIR 1955 Andhra 215 (Pr .2). 

2 “Fee payable on the plaint or memo- 
randiim of appeal.” — (1) The following 
views are held as to the interpretation of 
the above words:— 

(a) The above words mean plaint or 
'Tfiemoranduni of appeal, as the case' 
jnay be, in the proceeding giving 
rise to the review application., 
(1909) 31 All 294 (299) *• AlR 

1958 Pal 587 (Pr 6) (FBi (The 
word-^ mean the plaint or memo¬ 
randum of appeal which has given 
rise to the judgment under review 
•and not any other plaint or memo¬ 
randum of appeal.) ** AIRJ 1952 All 
224 (Pr 5) = ILR (1952) 2rAn 

193 (FB) ** AIR 1954 Raj 84 
(Pr 4) = ILR (1953) 3‘ Raj 387 
(DB) AIR 1930 Cal 631 (632) = 
57 Cal 679 (DB) AIR 1929 Cal 
.470 (471) = 57 Cal 154 (DB) 

AIR 1937 Lah 439 (440, 441) = 
ILR (1937) Lah 238 (DB) •• AIR 
;1925 Pat 368 (368) (DB) ••. AIR. 
1943 Oudh 225 (225) (DB) Allt 
1924 Oiidh 108 (109) = 26 Oudh 
Cas 33 (DB) ** AIR 1933 Nag 207 
j(208) (DB) ♦*•('36-43)- ’ Tax * Dec 
(Nag) 81 (82).' M ' 

lb) The said words mean imaginary 
plaint or memorandum •\ pf * 

seeking same relict as is .sought in 
application for review. AIR. 1927 

Mad 360 (361) = 50 Mad 488 (DB). 
•• AIR 1954 Trav-Co 48 =; ILR' 
(1952) Trav-Co 557 (DB). (AIR 1927 
Mad 360 = .50 Mad 488. Foil.) 
•• (1880) 4 Bom 26 (28) ♦*’ AIR 
1933 Rang 203 (203) = 11 Rang 
120 •• C36-43) Tax Dec (Nag) |16 
(18). u ,i 

(i) Review' from decision in .second ap¬ 
peal — Court-fee payable is } that* 
on the memorandum *of second ap-' 
f peal and not that on' first appeal. 
(1889i 11 All 176 fl79) (SB). » . 

(u) Application - - for review. t<if.,.dcciw’ 
passed in suit seeking part of relief 


I 
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Schedule I, Article 5 » Note 2 (contd.) 

sougnt in plaint and directed 
against portion of decree — Full 
Court-fee payable on such plaint 
must be paid if application falls 
under Article 4. AIR 1937 Lah 

439 (441) = ILR (1937) Lah 238 
(DB) *• AIR 1952 All 224 (Pr 5) 
s= ILR (1952) 2 All 193 (FB) 

AIR 1930 Cal 631 (632) = 57 Cal 
679 (DB) (1909) 31 All 294 
(299). 

(iii) Fee payable is that leviable on 

plaint or memorandum of appeal 

and not fee actually levied. AIR 
1937 Lah 439 (440, 441) = ILR 
(1937) Lah 238 (DB) AIR 1924 

Cal 881 (883) (DB) (1909) 31 

All 294 (299). (Word “leviable" 
was used in order to provide for ap¬ 
plication for reviev^ by defendant 
or respondent in case of suit or 
appeal in forma pauperis.) 

(iv) Where the petitioner is aggrieved 
by the acceptance of the cross-ob¬ 
jections and variation of the lower 
Court’s decree by the acceptance, 
it has been held that the fee levi¬ 
able on the review petition which 
has been filed after 90 days would 
be the one which was paid on the 
cross-objections by the defendant 
^pondent. AIR 1955 Raj 165 
(Prs 6, 7) = 1955 Cri L Tour 1392 
= ILR . (1954) 4 Raj 818 (DB). 

(v) Fee payable is that payable on date 

on which plaint or memorandum 
of appeal was actually presented. 
AIR 1933 All 20 (21) == 54 All 
1092 •• AIR 1924 Cal 881 (884, 
885) (DB). ’ 


(2) Application tor review presented 
more than 90 days after dismissal by 
Cot^ of second appeal under Civil P. C., 
Order 41, Rule 11 (1) — Court-fee pay- 
able is according to Article 4. AIR 1920 
Cal 638 (040). 

(3) Review application filed before 
ninety days — Tnough review relates only 
to a part of the relief granted by the 
judgment, one half of the court-fee pay¬ 
able on the plaint or memorandum of ap- 

in the suit or the appeal in which 
the judgment was passed must be paid 

30 Cut LT 

190 (192). (AIR 1926 Mad 360, Dissent, 
ed from.) 

. (4) AwUcation for review filed on 90to 
day, 89th day being holiday — The Court- 
lee playable is according to Article 4 of 
Jsch. I of Court-fees Act —. General Clau- 
SM Art (1897), Section 10, does not ap¬ 
ply. ILR (1900) 10 Raj 218 (220). 

'9, Cofl^tation of time. — (1) The 
panod of 90 days mentioned in Articles 4 
SJP ? ?*-be,counted from the date of 

which un^r the law is to be 

CVol. 7.1 3 A. M. 7 


the date of the judgment, and not from 
the date when the decree is actually pre¬ 
pared. AIR 1955 Raj 165 (Pr 5) = 
1955 Cri L Jour 1392 = ILR (1954) 4 
Rai 818 (DB). 

(2) In calculating the period of 90 days 
for the purpose of tliese two arlicles the 
question whether the application is barred 
by limitation or not is immaterial. ILR 
(1955) 5 Raj 765 (768). (The question of 
payinent of court-fees is and must be gov¬ 
erned by the provisions of the Court-foes 
Act and not by the Limitation Act. Scc- 

?? Limitation Act must 

be held to make a provi.sion for limitation 
only in so far as a special or local law 
njay prescribe for any suit, appeal or ap¬ 
plication, a period of limitation dillerent 
from that prcscrilicd under the Limitation 
.Act.) 

(3) Fact that Court was closed on la.st 
day of period of 90 days is immaterial for 
the purpose of the.se two articles. AIR 
1941 Nag 236 (238) = ILR (1941) Nag 
392 (DB) AIR 1957 Pat 143 (145) 

AIR 1955 Trav-Co 185 (Prs 4. 5) = ILR 
(1954) Trav-Co 155 (DB). (W^'here an ap- 
Pbeation for review is presented on the 
92nd day, preceding three davs being 
holidays, court-fee as provided by Arti¬ 
cle 4 has to be paid and Section 4, Limi- 
taHon Act, will be of no avail.) ** AIR 

709 fDfif “ m I*'" 

/uy {UU). (But m such a case, a certi¬ 
ficate under .Section 14 can be granted the 
default not being due to any laches on 
If applicant.) AIR 1935 

Nag LR 260 (T2) 

^^06, 507) (DB) 

(1886) 9 Mad 134 (134) (DB) (1882) 

9 Cal LR 479 (480) (DB) ** (1879) 1879 
Pun Re No 39, p. 107 (108). 

(4) Time required for obtaining copies 
of decree and judgment cannot be de- 

ATD ini^ of 90 days. 

f/r.Nag 2.36 (238) = ILR (1941) 

2 Oudh Oas 302 

(303) (94) 7 CPLR 111 (112). 

(5) If on date of application for review, 
pwod of 90 days has elapsed from date 
ot judgment, application for review will 
come under ^tide 4 and not under Arti¬ 
cle 5 although ninety days have not elaps- 

, ^0 O" which decree was sign¬ 
ed. AIR 1924 Cal 994 (995) (DB). 

(6) Presentation to Stamp Reporter is 
presentatton for purpose of these articles, 
AIR 1924 Cal 994 (995) (DB). 

4. Appli^tion for review in forma pau¬ 
peris. — (1) Application for review of 
judgment passed in suit or appeal in forma 
pau^ns must be considered to be one in 
continuation of suit or appeal and is main¬ 
tainable witljout payment of any Court. 

Air 1938 Cal 753 (753) (DB) *• 
(1898) 20 All 410 (411) (DB) 

8 %8 ^ = 
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6. Copy or transla¬ 
tion of a judgment or_ 
order not being, or 
having the force of. a 
decree. I 

I 


When such judgment or order 
is passed by any Civil Court 
other than a High Court, or 
by the presiding officer of any 
Revenue Court or Office, or 
by any other Judicial or Exe¬ 
cutive Authority - 
(a,) If the amount or value of 
the subject-matter is fifty or 
less than fifty rupees. 

(h) If such amount or value ex. 

ceeds fifty rupees. 

When such judgment or order is 
passed by a High Court. 


Four annas. 

Eight annas. 
One rupee. 


STATE AMENDMENTS 

Andarnan and Nicobar 

In the third column of Art. 6 of Sch. I, for the words “four annas”, “eight annas” and 
“one rupee” mhstifute the words “Thirty-seven Naye Pai-^e” “Seventy-five Naye Paise” and 
“One rupee fifty Naye Paise” respectively. —Reg. U of 1957, S. 16 (2). [1-8-1957]. 

Assam: Nagaland : 

In the third column of the article tor the word.s -trity paise” opposite cl. (a) in tne secona 
column the words “One rupee” were and for the words “One rupee” opposite the 

farst Item xn cl. (b) in the second column the words “two rupees” were substUuUd and for the 

words ‘ two rupees opposite the second item in that clause the words “four rupees'* were 
substituted. 

—Assam Act VUI of 1963, S. 2 [1-4-1963]; Act 27 of 1962, S. 26 

T,.. [w.e.f. 1-12-1963.] 

B]h«ir ^ -* 

» paise’lj “twelve annas”‘ arid “one rupee and eight annas*' were respectively 

suhshtuted iot four annas”, “eight annas” and “one rupee” shown as “proper fees’* against 

—Bihar and Onssa Court-fees (Amendment) Act II of 1922. [21-8-1922] 

, and Bihar Act VII of 1958, S. 2. [1-4.19581 

(2) For surcharge, see Bihar Act XXV of 1948 as amended by Act XfV of 1958- For texl 
of this Act, see Appendix I. 

Delhi 

Same as that of Punjab — S.R.O. 422, Gaz. fnd. 1950, Pt. fl, S. 3. p. 458 and 

G.S.R. 842, Gaz. Ind. 1959, Pt. II, S. 3 (i), p. 1039 

[w.e.f. 1-8-591. 


Schedule I, Article 5 — Note 4 (contd.) 

(2) .Applicant not allowed to sue or 
appeal a.s pauper — He cannot apply 
fill- review in fornia pauperis. 1895 Pun 
Re No. 91. p. 435 (436) (DB) 1870 
Pun Re No. 24 p. 73 (73) (DB). 

5. Insufficiently stamped application 
for review. — (1) Court can hear applica- 
tion for review though imufficiently stamp- 
ed. (1913) 21 Ind Gas 943 (944) (Cal) 
(DB). 

Schedule I, Articles 6 and 7 — Note 1 

(1) Notes of judgment furnished to 

parties under the Rules of Practice for 
tlie guidance of Small Cause Courts are 
copies of decrees and require a stamp 
nnder Article 7. (1871) 6 Mad HCR 

(App) 23 (24). 

(2) ExecuHon of Privy Council decree 
— Pn^ng charges allowed as costs by 
Privy^ Counci. — Sub-Judge in execution 
retusmg to include in costs printing diar- 
ges — Appeal — Copy • of Sub-Judge's 
order must' be stamped under ArUcIe 7. 
AIR 1937 Pesh 3 (4) (DB). 


(3) Where the filing of copies of any 
judgment, decree or order is essential for 
the presentation of a valid appeal, the 
want of propel stamps on such copies 
would invalidate the appeal and the sub¬ 
sequent payment of deficit court-fees after 
the expiry of limifation for the appeal 
will not be sufficient to avoid the bar of 
limitation. AIR 1935 Lah 124 (125) 

AIR 1934 Laii 272 (273). 

% 

^ (4) The articles apply to civil proceed- 
mgs only and not to proceedings in Cri¬ 
minal Court. AIR 1953 Trav-Co 212 
2) = ILR (1953) Trav-Co 69 = 1953 
Cn L Jour 1236 (DB) AIR 1958 Pat 160 
(161) — 1058 Cri L Jour ^4 (DB). 

Though, the language used in column 
1 does not limit - the scope of Article 6 to 
judgments of civil or revenue * courts or 
the High Court yet the details given in 
coli^n 2 of Article 6 leave no room, for 
doubt that Article 6 was intended to ap¬ 
ply to ^ses of the judgments of the coui^ 
^ecifjed in column 2 only. 1959 Raj LW 
574 (576) = ILR (1959) 9 Raj 902 (DB). 

.. J-.l 
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Madhya Pradesh 

For Art. 6 in Sch. I substilnte the following : 

*‘6. Copy or translation of a judgment or order not being or having the force of n decree— 

When such judgment or order is passed by any Court other than a High Court, or by 
any other Authority -• 

(a) If the amount or value of the subject-matter is fifty or less than fifty rupees — 

Seventy five Paise. 

(b) If such amount or value exceeds fifty rupees — One rupee and fifty paise. 

When such judgment or order is passed by a High Court — Two rupees 

— M. P. Act 12 of 1906, S. 2 (iii) [1-4.1960]. 

Orissa 

(1) In the third column the words “thirty-five naye paise”, ‘‘.seventv-five naye paise” and 

“one rupee fifty naye paise” were respectively for the words “four annas.”, “eight 

anuas” and ‘‘one rupee,” ' Orissa Court-fees (Amendment) Acts V of 19.S9, 

[31-10.1939] and XVi of 1958. S. 2. 

(2) For surcharge, see O’-'’' sa Act XX of 1947 as amended by Act XVII of 1958; for text of 
this Act, see Appendix I. 

Manipur and Tripura 


Same as that of Assam - 

Pondicherry 

Same as that of Andaman and Nicoba.. 


. —Sec G.S.Rs, 1119—1120. Gaz. Ind. 1.7.1963, 

Pt. II, S. 3 (i), Ext., pp. 501-531, 


—Act 20 of 1908, S. 3 & Sch. Pt II 

« . . , [18.12-1968], 

Punjab : Haryana : Chandigarh 

”8. Copy or translation of judgment or order not being or having the force of a decree - 


When such judgment or order is passed by any Civil C^urt other than a High Court 
or by the presiding officer of any Revenue Court or Office, or by any other Judicial or 
Executive Authority -One rupee twenty-five Naya Paise. 

When such judgment or order is passed by a High Court—Two ruoees 
Paise’*, -r^ . . _ 


Uttar Pradesh 



For the words “four annas,” “eight annas” and “one rupee” in the third column, subst^hi/e 
the words seventy.fave naye paise,” “one rupee and fifty naye paisfe” and “three ruoeei” 
respectively. 

—U. P. Acts II of 1936; XIV of 1948; XXV of 1952, S. 6; XX of 1958, S 4 (b) (ii) 

^ _ _ and XLIV of 1958, S. 3 (ii). 

West Bengal 

In the third column for the wordv “six annas” opposite cl. (a) in the .second column the 
words forty paise ware substituted, for the words “twelve annas” opposite the first item in 
cl. (b) in the second column, the words “.seventy-fivO paise” were substituted and for the 
words one rupee and eight annas” opposite the second item in that clause, the words “oa© 
rupee and fifty paise were substituted. 

—Court-fees (W. B. Amendment) Act 
(Presi. Act 7 of 1968), S. 2, 

When such decree or order is 
made by any Civil Court other 
than a High Court, or by any 
Revenue Court— 

(a) If the amount or value of 
the subject-matter of the 
suit wherein such decree 
or order is made is fifty or 
less than fifty rupees. 

(h) If such amount or value 
exceeds fifty rupees. 

When such decree or order is 
made by a High Court, 


7. Copy of a decree 
or order having the-j 
force of a decree. 

I 




''n 




Eight annas. 


One rupee. 
Four rupees. 


It Arbclea 6 & 7 — Note 1 (contd.) 
, ,(6) A ^aler under Assam Sales Xa* Act 
”__Sr ** ® matter of right to get the 

jed copies of his application and 
passed thereon when he had in 



oAer r^cts satisfied the requirements 
of the Court-fees Act and the Stamp Act. 
Until an approbate rule is framed for that 
pu^ose the officer has no jurisdicHon to 
insist upon the demand of fees and folios 
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STATE AMENDMENTS 

Assam ; Nagaland 

For Art. 7 Substitute the following:— 


“7. Copy of a 
decree or order 
having the force 
of a decree. 


W VV' 

When such decree. or Order is made by any Civil Court 
other than a High Court, or by any Ueveuue Court— 

* 

(a) If the amount or value of subject-matter of the 
suit wherein such decree or order is made is fifty 
or less than fifty rupees. 

(h) If the amount or value exceeds fifty rupees. 

When such decree or order is made by a High Court. 


Two rupees* 


Three rupees 
Seven rupees 
and fifty naise 
paise.,, 


Assam Act 8 of 1903, S. 2 [w. e. f. 1-4-19031; 
. —. -- [w.e.f. 1-’" 


Act 27 of 1962, S. 26 


12-1963]. 


For surcharge see Bihar Act XXV of 1948 as amended by Act XIV of 1958; for text of the 
Act.see Appendix I. 

Delhi 

Same as that of Punjab 

-Sea G. S. R. 842. Gaz. of Ind. 1959, Pt. If, 

S. 3 (i), p. 1039 Lw. e. f. 1-8-1963.] 

Madhya Pradesh 

Subsiilule the following for Art. 7 i 

“7. Copy of a 
decree or order 
having the 
force of a 
decree. 


One rupee. 


When such decree or order is made by any Civil 
Court other than a High Court, or by any 
Revenue Court. 

(a) if the amount or value of the subject-matter 
of the suit wherein such decree or order is 
made is fifty or less than fifty rupees. 

(b) if such amount or value exceeds.fifty rupees. 

When such decree or order is made by a High 
Court. 

—Court-fees (C. P, Amendment) Acts XVI of 1935 [21-5-1935], 

VII of 1948 and M. P. Act XV of 1958, 

Manipur and Tripura ' 

Same as that of Assam. 


T wo rupees. 

Five rupees and 
naye paise.** 


thirty 


SceC. S. Rs. 1119-1120. Gaz. Ind. 1-7-1963, Pt. 11, S. 3 (i), Ext.,pp. 501-531. 

Orissa 

U) For Art. 7 the following article was suhsHtuUd, viz., 


7. “ Copy of 
decree or order 
having the 
force of a 
decree. 


When such decree or order.is made by a Munsif’s 
Court or a Court of Small Causes, or a Revenue 
Court— 

(a) if the amount or value of the subject-matter 
of the suit wherein such decree or order is 
made does not exceed one hundred rupees i 
(h) if such amount or value exceeds one 
hundred rupees but does not exceed one 
thousand rupees ; 

(c) if such amount or value exceeds one thou¬ 
sand rupees. 

When such decree or order is made by the Court 
of a District Judge or of a Subordinate Judge. 


Fifty naye paise. 


One rupee 


One rupee fifty naye 
paise. 

Three rupees. 


Schedule 1, Articles 6 & 7 — Note 1 (contd.) 
in respect of grant of certified copies as 
claimed by the dealer petitioner. AIR 1956 
Assam 110 O^s 2, 3) (DB). 

(7) The requirement of certain court- 
fee labels on the decree and judgment 
accompanying a memo of appeal is prima¬ 
rily for fiscal purposes. Coiirt has cer¬ 
tainly discretion under Section 28, Court- 
fees Act, and Section 149, Qvil P. C., to 
et the defect remedied by having the 
eficiency in die court-fee made good. AIR 
1955 Ajmer 64 (Pr 5). 


(8) >^ere the Deputy Registrar, whoso 
duty is to see that all documents present¬ 
ed in the High Court are duly stamped, 
accepts copies of judgments and decrees 
filed with an application for leave to ap¬ 
peal to Privy Coimcil under Section 81 (2)» 
Government of Burma Act, which have not 
been stuped as required by Articles 6 
to* 9, Court fees Act, - it is an implied deci-. 
»ion that the copies are in order and whra 
an objection is raised that it is not' in 
order, die applicant is entided to time to fur¬ 
nish the necessary stamps. AIR 1941 lUng 
294 (295) (DB). * * 
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When such decree or order is mnde by a High , Three rupees if the 

amount or value of the 
suh/ect-matter of the 
suit wherein such 
decree or order is 
made does not exceed 
one thousand rupees; 
six rupees if such 
amount or value ex¬ 
ceeds one thousand 
rupees.” 

— Orissa Court-tees (Amendment) Acts V of 1939, [31-10-1939] and 

XVr of 1958, S. 2. 

(2) For surcharge see Orissa Act XX of 1947 as amended by Act XVII of 1958 ; for-text of 
the Act, see Appendix I. 

Punjab Haryana i Chandigarh : 


“7, Copy of a 
decree or order 
having the 
force of a 
decree. 


When such decree or order is made by any Civil 


Two rupees sixty-five 
naye paise. 


Five rupees twenty-five 
naye paise. * 


Court other than the High Court, or Sy any 
Revenue Court 

When such decree or order is made by the High 
Court 

—Punj, Act XIV of 1958, S. 4. [25-4-1958] : Act 31 o*f 1966, S. 88, 

[1-11-19661 

Uttar Pradesh 

For the words “eight annas” and “one rupee” and “four rupees? in the third column 
euhstitute the words “One rupee and fifty naye paise”, “Three rupees” and “Seven rupees and 
fifty naye paise”, respectively. 

—U. P. Acts II of 1938.. [2-4-1930]; XIV of 1948 j XXV of 1952, S. 6 and 

XLIV of 1958, S. 3, 

West Bengal 

For the words “eitht annas” wherever they occur substitute the words “Fifty paise.” 

— Court-fees (W. B. Amendment) Act, 1968(Presi. Act 7 of 1908) S. 2 

[26-3-1968]. 

(a) When the stamp-duty charge¬ 
able on the original does 
not exceed eight annas. 


8. Copy of any docu¬ 
ment liable to stamp duty 
under the Indian Stamp 
Act, 1879,* when left by 
any party to a suit or pro¬ 
ceeding in place of the 
original withdrawn. 


(b) In any other case. 


The amount of 
the duty 
chargeable 
on the origi¬ 
nal. 


* See now the Indian Stamp Act, 1899 (2 of 1899). 


fifty paise. 


STATE AMENDMENTS 

Andaman and Nicohar 

Same as that of West Bengal — Reg. II of 1957, S. 10 (3) [1-8-1957], 

Assam Nagaland 

In column 1 for the figures‘1879’suftsW/Mte‘1899’ and in column 3, for the words ‘fifty 
paise’: substitute the words “one rupee.” 

— Assam Act 8 of 1963, S. 2 [1-4-63] : Act 27 of 1902, S. 26 [w. e. f. 1-12-19631 

Bihar 

(1) The entry “one and a half times the amount of the duly chargeable on the original” 
was subslituted for the entry “the amount of the duty chargeable on the original”and “seventy- 
five naye paise” were substituted for “eight annas" shown as proper fee against Art. 8. 

- Bihar and Ori.ssa Court-fees (Amendment) Act II of 1922. [21-8-1922]. 

(2) For surcharge, see Bihar Act XXV of 1948; for text of the Acts as amended, see Ad- 

pendix I. > k- 


Delhi 

Same as that of Punjab. 


-G. S 


R. 842, Gaz. Ind. 1959, Pt. 11, S. 3 (i), p, 1039 


Schedule I, Article S — Note 1 
(1) Copies of entries in account books, 
etc., furnished imder Order 13, Rule 5 of 
the Civil Procedure Code need not bear 
aby court-fee. (1887) U Bom 526 (527, 
528) (FB). (Copies of entries in account 
■ * ifea.) •• r03) 27 Bom 150 (154) (SB). 
iIm of entries in receipt books.) 

3) 20 Bom 522 (525) (SB). (Copy or 
e^act from an entry in an account book.) 



(1891) 15 Bom 687 (689, 690) (SB). 

(2) Where a suit is instituted through 
an agent holding a duly stamped power- 
pf-attomey ^ and the power-of-attomey is 
Moduced in Court for verification and 
then returned, the copy of the power-of- 
attomey which is left on the record in its 
rlace need not be stamped with any court- 
fee. AIR 1918 Lah 113 (113) = 1918 
Pun Re No. 9 (DB). 
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Madhya Pradesh 

For Art. 8, suhstitute the following : 

“8. Copy of any document liable to 
stamp duty under tne Indian Stamp Act, 
1899 (II of 1899), when left by any party 
to a suit or proceeding in place of the 
original withdrawn. 


(a) when the stamp duty 
chargeable on the origi¬ 
nal does not exceed fifty 
paise. 

(h) In any other case. 

-M. P. Act 12 of 1966, S. 2 (iv) 


The amount of duty 
chargeable on the 
original. 

One rupee. 

[w. e. f. 1-4.1966.] 


Manipur and Tripura 

Same as that of Assam — See G. S. Rs. 1119-1120, Gaz. Ind., 1-7-1963, Pt. II, S. 3 (i) 
Ext., pp. 501-531, 

Pondicherry 

Same as that of Andaman and Nicobar — See Act 26 of 1968, S. 3 and Sch.. Pt. II 
[18-12-19681. 

Punjab ! Haryana t Chandigarh 

For Art. 8 substitute the following i 

Same as in Madhya Pradesh except that in col. 1 after “withdrawn” read .provided 
that such copy is not subject to any duty under the Indian Stamp Act, 1899; and in col. 2 
cl. (9) for ‘fifty paise’ read ‘twelve annas.' 

—Punj Act XIV of 1958, S, 4 [25-4-1958] : Act 31 of 1966, S. 88 [1-11-1968]. 

Uttar Pradesh 

For the words “eight annas” in cl. (a> ot second column substitute the words “one rupee^ 
and tor the words ‘ eight annas” in the third column opposite cl. (b) in the second column 
substitute the words “one rupee and fifty nave paise.” 

. -U. P. Act XLIV of 1958, S. 3 (iv) [1-4-1959.] 

West Bengal ' # l j 

(1) For the figures “1879” in the first column the figures “1899” were substituted. 

/o. T .u ... Second (Amendment) Act XI of 1935. [5-5-1935.] 

Article, for the words eight annas** wherever they occur .substitute the wordf 

ntty 

- Court-fees (W. B. Amendment) Ac^, 1968 (Presi. Act 7 of 1908), S. 2. [20-3-1968.] 

Article 8A 
Uttar Pradash 

Arts 8 and 9 the following article was hiserted as Art. 8A, viz. t 


“8A. A Copy of a power of attorney 
wlien filed in any suit or proceedings. 


One rupee and fifty 
1 naye paise.” 

-U. P. Act KLIV of 1958, S. 3 (v). 


For every three hundred and sixty 
words or fraction of three 
hundred and sixty words. 


Eight annas 


9. Copy of any revenue 
or judicial proceeding or 
order not otherwise pro¬ 
vided for by this Act, or 
copy of any account, state¬ 
ment. report or ' the like, 
taken out of any Civil or 
Criminal or Revenue 
Court or OflBce, or frono 
the office of any Chief 
Officer charged with the 
executive administration 
of a Division, 

^ STATE AxMENDMENTS 

Assam and Nagalana 

c r words “one rupee”—• Assam Act 

8 of 1963, S. 2 [w. e. f., 1-4-19&]: Act 27 of 1962, S. 20 [w. e. f., 1-12-1963] 

Bihar ■' 

'’^Ofds “Twelve annas” were for the words “Eight annas” in the third 

column. —Bihar and Orissa Act II of 1922 [21-8-1922.] 

AppenSxI^'^ surcharge see Bihar Act 25 of 1948; for text of this Act as amended, see 


(11^Th^^arti(4^ ^ T~ ^ A jud^ent or order of aj| 

levy of anv search "‘’ill '•rimin/l Court shoulS be affixed with’ 

‘^7? (3701 — 1928 Mad court-fee stamp according to die provisions ^ 

-70 (370) - 51 Mad 599. of this arUcle. The e^^ression “judicikl 
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s * 


Delhi 

[w. e. f T- 8 -I 959 Y ’ ^ 

Madhya Pradesh 

For Article 9, st*6sii<«/s the following, namely :— 


"9. Copy of any Revenue or judicial proceeding 


For every three hundred and 

4 . « ^ 


^ m 9 «vi% ft a ft ^ % # V % 

sixty words or fraction of 
three hundred and sixty 
words". 


One ruixre. 


Or order not otherwise provided for by this Act 
or copy of any account statement, report or 

like taken out of any Civil or Criminal or 
Revenue Court or Office or from the office of 
any Chief Officer charged with the executive 
administration of a Division 

Manipur and Tripura ^ <*''> il-*-198S ] 

Exp.. pr5^1% "• S 8 (i), 

Orissa 

(I) Same as that of Bihar . -Orissa Act 5 of 1930. [31-10.1939 1 

Ap,LndW 20 of 1947; for text of tliis Act a.s arncdcd, L 

Punjab : Haryana: Chandigarh 

annas’’in the third column substitute the words “sivty.five nave 
paise. —Punj. Act 14 of 1958, S. 4. [25-4-1958]: Act 31 of 1966, S. 88 [1-11.1986 / 
'•^ttar Pradesh ^ 

For the words "eight annas" in the third column substitute the words "One rupee." 

West Bengal ^ 

For the words Eight annas” substitute “Fifty paise*’ 

— Court-fees (W. B. Amendment) Act (Presi. Act 7 of 1968), S. 2 [26-3-1968.] 


10. [Repealed by the Guardians and Wards Act, JS90 {$ of 1890). ] 


*[11. Probate of a will 
jr letters of administra-, 
tion with or without will 
annexed. 


+[When the amount or value of 
the property in respect of which 
the grant of probate or letters is 
made exceeds one thousand 
rupees, but does not exceed ten 
thousand rupees. 


Two per 
centum on 
such amount 
or value.] ] 


Schedule I, Article 9 — Note 1 (contd.) 
proceeding" in the article would cover 
judgment or order of a criminal Court. 
AIR 1953 Trav-Co 212 (Pr 3) = ILR 
(1953) Trav-Co 69 = 1953 Cri L Jour 
1236 (DB) AIR 1960 SC 128 (131) = 
J960 Cri LT 171 = (1960) 1 SCR 935 ** 
ILR (1959) 9 Raj 902 = 1959 Raj LW 
574 (576). 

(3) Order passed in security proceedings- 
Revision — Court-fee on copies of 
order is payable under Article 9. AIR 

10? (DB) ^ ^ 

Schedule I, Article 11 — Note 1 

(1) Grant of probate or letters of ad¬ 
ministration contemplated in Sch. I, Arti¬ 
cle 11 is grant under Sections 276 and 278 
of Indian Succession Act of 1925 (Sec- 
^‘ons 62 and 64 of Probate and Adminis- 
♦ratton Act.) AIR 1921 Pat 206 (214) =s 
® P^t I' (DB). (Property in 

.wngal and Bihar — Probate obtained in 
— Subsequent * application in Bihar 
undci Section 228, Succession Act — Held, 
valuation of assets at date of prior appli¬ 
cation should be accepted for court-fee 
Ptupoies and if sufficient court-fee was 


paid on it, no separate fee was required 
on subsequent application.) 

(2) In cases where it is unnecessarv to' 
tnke out a probate in order that the’ de¬ 
vise under the will should be effective, 
an order by a Court directing the issue 
of a probate will not necessarily involve 
the compulsory deposit of stamps neces¬ 
sary for the issue of the probate, by the 
party in such a case. AIR 1952 Mad 25 
(Pr. 1) (DB; 

(3) Court-fees chargeable under thi.s 
article are in no sense a death duty, and 

payable if probate is taken out. 

/l?i? ^ (1945) Bom 

/o»3 (Do)> 

(4) "Amount or value of the property” 
under this article means net value AIR 
1942 Lah 173 (176) = ILR (1942) Lah 
717 (FB) *■* AIR 1916 Cal 543 (545) “• 

~ ^ Bur Rul 356 

(5) Under Section 19-1 (i) the court-fee 
on an application for the grant of probate 
bears a d^ect relation to the valuation of 
the proper^ and is levied "on such valu- 

vJP'Y of the Legislature 

should be steadily kept 4n mind in inter- 



104 [Sch I Art 11 N 1] 


[The] Court-fees Act, 1870 


When such amount < r value Two and one 

exceeds ten thousand rupees, but half per 

does not exceed fifty thousand centum on 

rupees. such amount 

»T 7 T_ 1 value. 

When such amount or value Three per 

I exceeds fifty thousand rupees. centum on 

I Provided that when, after the such amount 

grant of a certificate under the or value,] ] 
Succession Certificate Act, 1839, 
or under the Regulation of the 
Bombay Code. No. 8 of 1827, in I 
respect of any property includ- | 
ed in an estate, a grant of pro-! 
bate or letters of administration 
is made in respect of the same* 
estate, the fee payable in respect' 
of the latter grant shall be reduc- i 
I ed by the amount of the fee paid 
in respect of the former grant. 

for the original Article 11, by the Succession Certificate Act, 1889 (7 of 1889) 
a. 10 (i). ^bubBtituted by the Court-fees (Amendm nt) Act, 1910 (7 of 1910), S. 2 (i). 

STATE AMENDMENTS 

Andaman and Nicobar 

Same as that of West Bengal. -Reg. 2 of 1957. S. 16 (4). [1-8-1957.] 

Assam: Nagaland 

entries above the proviso in the second column and for the entries in th 
third column the lollowing were substituted^ viz: - 

When the amount or value of the property in respect of which the 
grant oi probate or letters is made exceeds one thousand rupees on two per centum, 
such amount or value up to ten thousand rupees 

or value exceeds ten thousand rupees on the three per centum, 
portion of such amount Or value which is in excess of ten thousand 
rupees up to fifty thousand rupees, 

, and 

value exceeds fifty thousand rupees on the four per centum, 
portion of such amount or value which is in excess of fifty thousand 
rupees up to a lakh of rupees. 

When such amount or value exceeds a lakh of rupees on the portion of five per centum, 
such amount or value which is in excess of a lakh of rupees up to 
two lakhs and fifty thousand rupees. 

or value exceeds two lakhs and fifty thousand five and a half pe 

which is in excess of centum, 
two lakhs and fifty thousand rup^s up to three lakhs of rupees 

^ or value exceeds three lakhs of rupees on the six per centum 

portion of such amount or value which is in excess of three lakhs of 
rupees up to four lakhs of rupees. 

and 


-Reg. 2 of 1957, S. 16 (4). [1-8-1957.] 


Schedule I, Article 11 — Note 1 (contd.) 
preting Article 11 of the first schedule 
-MR 1957 All 207 (209) (DB). 

(6) Figure arrived at by calculating fee 
on gross value of estate and also on debts 
due from estate and then deducting latter 

iQT^ correct. AIR 

iHl4 Cal 40 (44X 

1 g*vision Bench of the Allaha- 

had High Court has held that clauses (4; 


to (8) of ^ Article 11 of Schedule 1 as 
amended in Uttar Pradesh are inconsisteDt 
with Article 14 of the Constitution and 
have therefore, become void after the com¬ 
mencement of the Constitution. AIR 
1957 All 207 (212). (DB). 

T> ^^^1 value of estate exceeding 

Rs, 1,000 but liabilities reducing net value 
to less than Rs. 1,000 ~ Fee should be 
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six ati5 
centum. 


a 


half 


pe 


seven per centum 


Two per centum. 


Three per centum 


When such amount or value exceeds four lahks of rupees on the 
portion of such amount or value which is in excess of four lakhs of 
rupees up to five lakhs of rupees 
1 and 

When such amount or value exceeds five lakhs of rupees on the 
portion of such amount or value which is in excess of five lakhs of 
rupees. , 

(2) In the proviso for the words and figures, “the Succession Certicate Act, 1889,the 
words and figures “the Indian Succession Act, 1925,” were s?fbsliiufed. 

—Assam Act 8 of 1950, S. 8 [1-4.1950]; Act 27 of 1962, S. 26 [w. e. f. 1-12.196:V 
Section 17 of the Assam Act 8 of 1950 provides that nothing in the said Assam Act 
applies to any probate, letters of administration or certificate in respect of which t he 
fee payable under the law for the time being in force has been paid prior to the com- 
V mencement of the said Assam Act (namely, 1-4-1950) but which have not been is-^ued 
Bihar 

(1) For the entries above the proviso in the second and the entries in the third column 
the following were subsiiiuted, viz 

“When the amount or value of the property in respect of which the 
grant of probate or letters is made exceeds two thousand rupees, on 
such amount or value up to ten thousand rupees 

and 

When such amount or value exceeds ten thousand rupees, on the 
portion of such amount or value which is in excess of tt n thousand 
rupees up to fifty thousand rupees 

and 

When^ such amount or 'value exceeds fifty thousand rupees, on the 
portion of such amount or value which is in excess of fifty thousand 
rupees up to one lakh of rupees 

and 

When such amount or value exceeds a lakh of rupees for the portion 
of such amount or yalue which is in excess of one lakh of rupees. ^ 

-Bihar and Orissa Act 2 of 1922. [21-8.1902] 

(2) For Surcharge Bihar Act 25 of 1948 for text of the Act as amended’ 

Appendix I. ’ 

DeOd 

—Same as that of Punjab-C.S.R. 842, Gaz. Ind., Pt. II, S. 3 (1), p. 1039 

Madhya Pradesh . tw.e.f., 1-8-1959]. 

For Art. 11 subgiitute the following article, namely,— 

“11. Probate When the amount or value of the properly in 
of a will or let- respect of which the grant of probate or 
ters of adminis- letters is made exceeds one thou'^and rupees 
tration with or but does not exceed five thousand rupees, 
without will When such amount or value exceeds five 

thousand rupees but does not exceed ten 
thousand rupees. 


Four per centum. 


Five per centum. 




annexed. 


I 




i < c 




i r> < ' 
' yfii it 


I } 


per centum on 
amount or value. 


such 


When such amount or value exceeds ten 
thousand rupees but does not exceed one 
lakh of rupees. 


When such amount or value exceeds one 
lakh rupees. 


.• /ti 


One hundred thirty-three 
rupees and thirty paise 
plus 3J per centum On the 
amount or value in excees 
of five thousand rupees. 
Three hundred thirty-three 
rupees and thirty paise 
plus 4 per centum on the 
amount or value in excess 
of ten thousand rupees. 
Three thousand nine hundred 
and thirty-three rupees and 
thirty paise plus 5 per 
centum on the amount or 
value in excess of one lakh 
of rupees. Provided that 
when after the grant of a 
certificate under Part X of 
the Indian Succession Act. 
1925 (34 of 1925), in res- 
Pfct of^ any property in¬ 
cluded in an estate a grant 
is made in respect of the 
latter grant shall be re- 
eweed by the amount of 
the fee paid in respect of 
, the former. 

, —M. P. Act 12 of 1960, S. 2 (v). [1-4-1900] 
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Manipur and Tripura 

—Same as that of As«:nm.—G 1119-1120, Gaz. Ind., 1-7-1963 

Ft. II, S. 3 (i), Ext., pp. 501-^1 [w.e.f., 15-7-1963,1 

Orissa ' 

Huhaiituted the following for Art. 11, namely:^. 


( 1 ) 

*‘11 Probate of a will 
or letters of administra¬ 
tion with or withoutwill 
annexed. 


< 2 ) 


(3) 


When the amount or value of the property in ( Two per centum, 
respect of which the grant of probate or ( 
letters is made exceeds two thousand rupees, [ 
on such amouLt or value up to ten thousand I 
rupees, j 


Three per centutn. 


and 

When such amount or value exceeds ten 
thousand rupees, on the portion of such 
amount or value which is in excess of ten 
thousand rupees up to fifty thousand rupees, 

and 

When such amount or value exceeeds fifty Four per centum, 
thousand rupees, on the portion of such 
amount or value which is in excess of fiffy 
thousand rupees up to one lakh of rupees, 

and 

When such amount or value exceeds a lakh of 
rupees, on the portion of such amount or Five per centum, 
value which is in excess of one lakh of 
lupees! 

Provided that when, after the grant of a certi- 
ficate under the Indian Succession Act, 1925 
or under the Regulation of the Bombay 
Code, No 8 of 1827, in respect of any pro¬ 
perty included in an estate, a grant of pro¬ 
bate or letters of admintstration is made in 
respect or the same estate, the fee payable 
in respect of the latter grant shall be reduc- , 
ed by the amount of the fee paid in respect | 


of the former grant’* 


I 


Ponebcherry 


—Orissa Act (11 of 1907), S. 4 [19-7-1987.] 


Nicobar—Sea Act 20 of 1968, S. 3 & Sch. Pt. II, [18-1 

lyoo.j 

Punjab: Haryana: Chandigarh 

For the words '‘Two per centum,” “Two and one half per centum” and “Three pe 
c^itnm in the third column of Art. 11 substitute the words “Two and one half per centum,’ 
1 nree aiiu one quarter per centum” and “Four per centum” respectively. 

- Punj. Act XIV of 1958, S. 4 [25.4-1958.] : Act 31 of 1960, S. 88 [1-11-1900.] 

Vttar Pradesh ‘ 

. 11 following .shall be substituted and shall be deemed to have been suastituted 

with effect from 22-10-1952: 


“H. Probate 
of a will or 
letters of admi¬ 
nistration with 
or without will 
aniie.xed 


(a) When the amount or value of the property 

in respect of which the grant of probate 
or letters is made exceeds one thousand 
rupees, but does not exceed ten thousand 
rupees; 

(b) When such amount cr value exceeds ten 
thousand rupees, but does not exceed fifty 
thousand rupees : 

(c) When such amount or value exceeds fifty 
thousand rupees, but does not exceed one 
lakh rupees; 

(d) When such amount or value exceeds one 
lakh of rupees, but does not exceed two 
lakhs of rupees; 


Two and a half per 
centum on such am¬ 
ount or value. 


Three and one-fourth 
per centum on such 
amount or value. 

Three and three-fourth 
per centum on such 
amount or value. 

On one lakh of rupees 
the fee payable under 
cl. (c) and on the re¬ 
mainder five per cen¬ 
tum. 
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(e) When such amount'or value two 

lakhs of rupee , but .does uot exceed three 
lakhs of rupees; 


(f) When such amount 'or value exceeds three 
lakhs of rupees, but does uot exceed four 
lakhs of rupees; 


(g) When such amount or value exceeds four 
lakhs of rupees, but does not exceed five 
lakhs of rupees: 


(h) When such amount or value exceeds five 
lakhs of rupec.s: 


On two lakhs of rupees 
the fee payable uiuler 
cl. (d) and on the re¬ 
mainder six and one 
fourth per centum. 

On three laklisof rup(n*s 
the fee payable under 
cl. (e) and on the n*- 
mainder seven and a 
half per centum. 

On four lakhs of rupees 
the fee pnyalile undc-r 
cl. (f) anci on the re- 
maiiuler eight ami 
one-fourth per cen¬ 
tum. 

On five lakhs of rupees 
the fee payable under 
cl. Ig) and on tlie re¬ 
mainder eight a id 
three-fourth per cen¬ 
tum. 


Provided that when, after the grant of a certi¬ 
ficate under Part X of the Indian Succession 
Act, 1925, or under the Regulation of the 
Bombay Code. No. Vllf of 1827, in respect of 
any property included in an estate, a grant 
of probate or letters of administration is made 
in respect of the same estate, the fee payal)!e| 
in respect of the latter grant shall be reduced! 
by the amount of the fee paid in respect of i 
the former grant.” I 

„ ' , —U. P. Act 28 of 1957, S. 3 fw. r, e. f. 22-10-1952.1 

Section 5 of the U. P. Act 28 of 1957 is as follows : 

~ <1) Where on or after the twentyseeond day of October, 
1952, any application for the grant of probate or letters of administration on wliich 

nm Keen h ^"‘1®'’ Court-fees Act 1870, as amended by this Act, has 

not been paid, has already been ordered to be received or recorded in the Hieh Court 

d^utvT.^ f for^e time being in force, the officer whose 

duty It IS to see that any fee is paid under Chap. 11 of the said Act and in case of a 

fbi under section 5 of that Act. the Authority finally deciding 

the question of necessity of paying a fee or the amount thereof .shall review its order or 
decis^n to receive or record such application and demand a payment within a period Lo 
be specified such cpurt-fee on such application as he may find to be clue and payable and 
\n the meantirne all further proceeding.s, on the application, including the grant Drolwte 
or letters of administration, shall remain staved. ^ ^ proDate 

event of default in payment of the fee demanded under sub-section (I), 

previous order to receive or record it. shall in all 
respects be dealt with as an application on which the requisite court-fee has not been 
paid and if the probate or letters of administration has or have already been granted 

(1) Jo ^ due shall on the certificate of the Chief 
^ntrolling Revenue Authority be recoverable by any Collector as if it were an arrear of 

Z?o(e - “High Court” means the High Court of Judicature at Allahabad and include^ 
the Lucknow Bench. - U. P. Act 28 of 1957, S. 2 (2) 

West Bengal > \ 

^ The article as amended by the various amending Acts runs as follows t 
11. Probate When the amount or value of the property in respect of 

which the grant of probate or letters is made exceeds 
two thousand rupees on such amount or value up to ten 
thousand rupees, - 

and 

When such amount or value exceeds ten thousand rupees 
on the Mrtion of such amount or value which is in excess 
ot ten thousand rupees up to fifty thousand rupees, 

Vhen such^amount or value exceeds fifty thousand rupees 
portion of such amount or value which is in excess 
of fafty thousand rupees up to a lakh of rupees, 

end 


^ a will or 
letters of admi. 
nistration with 
or without will 
annexed*^ 


Two per 
ceutuin. 


h 


«j( j I 


,r 


<4 >1 


Three per 
• centum. 

Four per 
centum. 
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When such amount or value exceed*; a laVh of rupees on the 
portion of such amount or value which is in excess of a 
fakh of rupees up to two lakhs and fifty thousand rupees, 

and 

When such amount or value exceeds two lakhs and fifty 
thousand rupees, on the portion of such amount or value 
which is in excess of two lakhs and fifty thousand rupees 
up to three lakhs of rupees, 

and 

When such amount or value exceeds three lakhs of rupees, 
on the portion of such amount or value which is in excess 
of three lakhs of rupees up to four lakhs of rupees, 

and 

W’hen such amount or value exceeds four lakhs of rupees, 
on the portion of such amount or value which is in excess 
of four lakhs of rupees up to five lakhs of rupees, 

and 

When such amount or value exceeds five lakhs of rupees, on 
the TOrtion of such amount or value which is in excess of 
five lakhs of rupees : 

Provided that when, after the grant of certificate under the 
Indian Succession Act, 1925 or under the Regulation of j 
Bombay Code, No. VIII of 1827, in respect of any pro¬ 
perty included in an estate, a grant of probate or letters 
of administration is made in respect of the same estate 
the fee payable in respect of the latter grant shall be 
reduced by the amount of fee paid in respect of the 
former grant.” 

' • Beng. Acts IV of 1922; VI of 1922 and XI 


Five i)er 
centum. 


Five and 
a half per 
centum. 


Six per 
centum. 


Six and a 
half pei 
centum. 

Seven pei 
centum. 


of 1935. 


*ri2- Certificate 
under the Succession 
Certificate Act. 1889. 


In any case . 


Schedule I, Article 12.— Note 1 
Words “amount of value of anv 
d<ht or security” in this article refer to 
individual debts and individual securities 
and not agreegate of debts and securities 
and couft-fee in respect of certificate of 
.'ucC'?ssion must be calculated according to 
Amount of each individual item and not 
cccording to total amount of such items. 
AIR 1934 Oudh 414 (415) = 10 Luck 196 
(DB) AIR 1940 Nag 400 (401) AIR 
1945 Pat 318 (319, 320) = 24 Pat 100. 
(As amended by Bihar and Orissa Act 2 
of 1922.) 

[But see AIR 1950 Mad 211 (Pr. 3) = 
IT R (1950) Mad 772 AIR 1947 Bom 
•SO (31) ILR (1947) Bom 605 (DB).] 

(2) When, an extension of certifi¬ 

cate to the debt not originally specified 
Iherem is granted, the court-fee on the 


Two per centum on the amount 
or value of any debt or security 
specified in the certificate under 
section 8 of the Act, and three 
per centum on the amount or 
value of any debt or security 
to which the certificate is ex¬ 
tended under section 10 of the 
Act. 

NOTE. — (1) The amount of a 
debt is its amount, including 
interest, on the day on which 
the inclusion of the debt in the 
certificate is applied for, so far 
as such amount can be ascer¬ 
tained. 

extended certificate should be calculated 
after taking into consideration all the 
debts specified in the certificate, and not 
only the debts to which the certificate is 
extended. AIR 1961 Bom 104 (104, 105) 
= 62 Bom LR 1024 (DB). 

(3) Under the Bombay Amendment all 

the provisions which relate to the levy¬ 

ing of couit-fee on a probate apply in 
the mater of levying court-fee on a suc¬ 
cession certificate. AIR 1956 Sau 93 (95) 
(DB). 

(4) In Assam, Bengal and Central Pro¬ 

vinces court-fee is not payable up to one 
thousand but when aggregate amount or 
value of debts or secimtics specified in 
certificate exceeds Rs. 1,000 or when tfieir 

aggregate amount or value - in original 

certificate and of the debts to which cer¬ 

tificate is extended exceeds rupees 1,000 
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' (2) Whether or not any power 

with respect to a security speci¬ 
fied in a certificate has been 
» , conferred under the Act, and, 

where such a power has been 
' so conferred, whether the power 

‘ is for the receiving of interest 

or dividends on, or for the 
negotiation or transfer, of the 
security, or for both purposes, 
the value of the security is its 
market.value on the day on 
which the inclusion of the secu¬ 
rity in the certificate is applied 
for, so far as such value can be 
ascertained,] 

* by the Succession Certificate Act, 1889 (7 of 1889), S. 13 (i). 

STATE AMENDMENTS 

Andaman and Nicobar 

Same as that of West Bengal.—Reg. II of 1957, S. lb (5) [1-8-1957.] 

a 

Assam! Nagaland 

For Article 12 the following article was substituted :• 


"12. Certifi¬ 
cate under the 
Indian Succes- 
sion Act, IQ25* 


When the amount 
or value of any 
debt or security 
specified in the 
certificate under 
S. 374 of the 
Act exceeds one 
thousand rupees 


Two per centum on the first ten thousand rupees, 

Three per centum on the next forty thousand rupees. 

Four per centum on the next fifty thousand rupees. 

Five per centum on the next one lakh and fifty 
thousand rupees. 

Five and half per centum On the next fifty thousand 
rupees. 

Six per centum on the next one lakh of rupees. 

Six and half per centum on the next one lakh of 
rupees and 

Seven per centum on the remainder of such amount 
or value. 


ft' 


V’ 

il 


and 

When the aggre¬ 
gate amount or 
value of any debts 
or securities speci¬ 
fied in the certifi¬ 
cate and of any 
debts or securities 
to which the certi¬ 
ficate has been 
extended under 
S. 376 of the Act 
exceeds one thou¬ 
sand rupees. 


i 4 


Tn respect of such portion of the aggregate amount or 
value as consists of the amount or value o. debts 
or securities so specified, the fee herein before 
provided in that behalf in this article 

, and 

Tbr^ per centum on such portion of the first ten 
thousand rupees. 

Four and half per centum on such portion of the next 
forty thousand rupees. 

Six per centum on such portion of the next fifty 
thousand rupees. 

Seven and half per centum on such portion of the 
next one lakh and fifty thousand rupees. 

EigiU and a quarter per centum on such portion of 
the next fifty thousand rupees. 

Nine per centum on such portion of the next one 
lakh of rupees, 

Nine and three quarters per centum on such portion 
of the next one lakh of rupees 

and 


Note 1 (contd.) 
See AIR 1934 Cal 


I, Article 12 

court-fee u payable. __ 

38 (39) = W Cal J202 (DB). 

[But see Mr 1940 Nag 400 (401). (Not 

amended subs^uent* 


1936 






®r w 'after 4SStkg 
rauiged Old oouit- 


cant must pay additional fee. AIR 
a \\ 309 (311) a 58 All 752 (DB). 

(6) Sucession certificate issued on pay- 
meift of fees mentioned in this article — 
Another application for issue of succes- 
fcion certificate made in respect of same 
debt — Fresh Court-fee has to be paid 
on second certificate. AIR 1917 Cal 380 
(381) (DB). 
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Bihar , 

(1) For the entry in the second column 

column the following were viz., 

“When the amount or value of any debt 
securily specified in the certificate under 
section 8 of the Act exceeds one thousand 
rupees on such amount or value up to ten 
thousand rupees, 

and 

^^■hen such amount or value exceeds ten 
thousand rupees on the portion of such 
amount or v£uue which is in excess of ten 
thousand rupees, up to the fifty thousand 
rupees, 

and 

When such amount or value exceeds fifty 
thousand rupees on the portion of such 
amount or value which is in excess of 
fifty thousand :rupees up to one lakh of 
rupees, 

and 

When such amount or value exceeds a lakh 
of rup>€es on the portion of such amount 
or value which is in excess of one lakh of 
rupees. 


Ten and half per centum on such portion of the 
remainder of such aggregate amount or value as 
consists of the amount or value of debts or secu. 
rities to which the certificate has been extended. 

Z7o/^.-(l) The amount of a debt is its amount includ¬ 
ing interest on the day on which the inclusion of 
the debt in the certificate is applied for so far as 
such amount can be ascertained. 

(2) Whether or not any power with respect to a 
security specified in a certificate has ^en con¬ 
ferred under the Act and where such a power has 
been so conferred whether the power is for the 
receiving of interest or dividends on or for the 
negotiation or transfer of the security, or for both 
purposes the value of the security is its market- 
value on the day on which the inclusion of the 
security in the certificate is applied tor so far as 
such value can be ascertained.” 

—Assam Act Vlfl of 1950, S. 9 [1-4-19501 : 

Act 27 of 1962, S. 26 [w.e.f. 1-12-1963], 


and for the first paragraph in the third 

Two per centum and on the amount or 
value of any debt or security to which the 
certificate is extended under section 10 of the 
Act, three per centum. 


Three per centum and on the amount 
or value of any debt or security to which the 
certificate is extended under section 10 of the 
Act, four and a half per centum. 


Four per centum and on the amount or 
value of any debt or security to which the 
cetificate is extended*under section 10 of the 
Act, six per centum. 


Five per centum aftd on the amount or 
value of any or debt security to which the 
certificate is extended under section 10 of the 
Act, seven and a half per centum.'* 


- “Bihar and Orissa Court-fees (Amendment) Act (11 of 1922). [21-8-19221 

(2) For surcharge see Bihar Act XXV of 1948 for texts of the Act as amended ^sea 
Appendix 1. * 

Delhi 

1-8-1959 f* that Punjab — See g 1 S. R. 842, Gaz. Tnd., 1939, Pt. II-S. 3 (i), p. 1039 [w. e. f. 
Madhya Pradesh 

For Art. 12 substitute the following, narhely 


“12. Certifi¬ 
cate under Part 
X of the Indian 
Succession Act, 
1925, (XXXIX of 
1925). 


.... .. — — 

When the total amount 
or value of the debts 
or securities specifi¬ 
ed in the certificate 
under S. 374 of the 
Act exceeds one 
thousand rupees but 
does not exceed five 
thousand rupees. 

W hen such amount Of, 
value exceeds five 
thousaud rupees but 
does not exceed ten 
thousand rupees. 


2| per centum on such amount or value and four 
wr centum on the amount or value of any 
debt or securi^ to which the certificate is 

extended under S. 376 of the Act. 


/ I 
I 


,1 • 


, 4 


' t 


.0* 


I 


tl 


One hundred thirty-three rupees and thirty paise 
plus 3J per centum on the amount or value in 
excess of five thousand rupees and six -per 
centum on the amount or value of any debt or 
security to which the certificate is extended 

underS. 376of.the Act. . .. Jj 


a* 
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When such amount or Three hundred thirly-three rupees and thirty 
value exceeds ten paise plus four per centum on the umuunt or 

thousand rupees, but value In excess of ten thousand rupees and 

does not exceed one ten per centum on the amount or value of any 

lakh rupees. debt or security to which the certiKcate is 

extended under S. 376 of the Act. 

When such amount ex- Three thousand nine hundred thirty three rupees 
ceeds one lakh and thirty paise plus 5 per centum on the 

rupees. amount or value in excess of one lakh rupees 

and ten per centum on the amount or value of 
r ' any debt or security to which the certificate is 

extended under section 376 of the Act.” 

—M. P. Act 12 of 1906, S. 2 (v) [1-1-1966.] 

Manipur and Tripura. 

Same as that of Assam See G. S, Rs. 1119-1120, Gaz. Iiid., 1-7-1963, Pt. 11, S. o (i), 
Ext, pp. 501-531 (w. e. f. 15-7-1963.1 


Orissa 

For Art. 12 substitute the following:— 

“12. Certifi- When the amount or 
cate under the value of any debt or 
Indian Succes- security specified in 

sioQ Act, i925« the certi^ate under 

section 374 of the 
Act, exceeds one 
thousand rupees, 
on such amount or 
value up to tea 
thousand rupees, 
and 

vVhen such amount or 
value exceeds tea 
thousand rupees, oo 
the portion of such 
amount or value 
which is in excess 
of ten thousand 
rupees up to fifty 
thousand rupees, 
and 

When such amount cr 
value exceeds fifty 
thousand rupees, on 
the portion of such 
amount or value 
which is in excess 
of fifty thousand 
rupees up to one 
lakh of rupees, 
and 

When such amount or 
value exebeds a lakh 
of rupees, on the 
portion of such 
amount or value 
which is in excess 
of one lakh of 
rupees. 


Two per centum, and on the amount or value of 
any debt or security to which the ccrtiiir. ate i> 
extended under section 376 of the Act, three 
per centum. 


Three per centum, and on the amount or value of 
any debt or security’to which the certificate is 
extended under section 376 of the Act, lour 
and a half per centum. 


Four per centum, and on the amount or value of 
any debt or security to which the certificate is 
extended under section 376 of the Act, six pet 
centum. 


Five per centum, and on the amount or value of 
any debt or security to which the certificate 
is extended under section 376 of the Act, seven 
and a half per centum.’* 


Pondicheny 


—Orissa Act 11 of 1967, S. 4 [19-7.1967.] 


[18.ll“9a“]^^“* Andaman and NicobarAct 26 of 1968, S. 3 and Sch,. Pt. if 

Punjab I Haryana : Chandigarh 


‘12. Certificate under Part X of the Indian Succession Act, 1925—In any case— 

Two and one half per centum on the amount or value of anv debt or securitv 

rthtamount‘’or%'aT^“‘of ^ P- " 

^ ^ 1 ^ ^ A ^ I 


s/- » > 


Notefl) a^ the same as in principal Act. 

Punj. Act XIV of 1958, S. 4 125-4-1958], Act 31 of 1960, S. 88 [1- 


11-1966.] 
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Uttar Pradesh 


For Art. 12 the following shall be suhstituted : 

II 


(a) When the amount or value of the I 
debt or security or the aggregate ■ 
amount of the debts or securities to 
be specified under section 374 does 
not exceed twenty thousand rupees* 

(b) When such amount or value exceeds 
twenty thousand rupees but does 
not exceed fifty thousand rupees; 

(c) When such amount or value exceeds 
, fifty thousond rupees but does not 
exceed a lakh of rupees; 

‘ (d) When such amount or value exceeds 

I one lakh of rupees but does not ex¬ 

ceed two lakhs of rupees; 

(e) When such amount or value exceeds 

two lakhs of rupees but does not ex¬ 
ceed three lakhs of rupees; 

(f) When such amount or value exceeds 

three lakhs of rupees but does not 
exceed four lakhs of rupees; 

(g) When such amount or value exceeds 
four lakhs of rupees but does not 
exceed five lakhs of rupees; 

(h) When such amount or value exceeds 
five lakhs of rupees; 


12. succes¬ 
sion certifi¬ 
cate under 
tlie Indian 
Succession 
Act, 1925— 


Provided that the fee payable in the case 
of an application under section 370 
of the Act shall be as worked out in 
the following manner: 

(i) Ascertain the aggregate amount of 

the debts or securities specified al¬ 
ready in the certificate and the 
debts or securities to be specified 
on the application aforesaid. 

(ii) Calculate the fee payable on this ag¬ 
gregate amount in accordance wi^ 
the provisions of els, (a) to (h) above 
subject to the conditioni however, 
that in respect of the amount in 
excess of the amount of debts or 
securities specified on application 
under section 372 of the Act the 
rates in the said els. (a) to (h) shall 
respectively be deemed to be three 
and three-fourth per centum, four 
and three-fourth per centum five 
end three-fourth per centum, seven 
and a half per centum, nine and a 
half per centum, eleven and one- 
fourth per centum, twelve and a 
half per centum and thirteen and 
one-fourth per centum. 

(iii) Out of the total amount of fee so 
worked out, deduct the court-fee 
already paid for specification of 
debts or securities on the application 
under section 372 and on the applU 
cation, if any, under section 376 of 
the Act. The remainder shall be 
the fee payable on application 
under consideration. 


Two and a half per centum on such 
amount or value. 


On twenty thousand rupees the fee 
payable under cl. (a) and on the 
remainder three and One fourth 
per centum. 

On fifty thousad rupees the fee 
payable uner cl. (b) and on the 
remainder three and three-fourth 
per centum. 

On one lakh rupees the fee payable 
under cl. (c) and on the remainder 
five per centum. 

On two lakh rupees the fee payable 
under cL (d) and on the remainder 
SIX and one-xourth per centum* 

On Uiree lakh rupees the fee payable 
under cl. (e) and on the remainder 
seven and a half per centum. 

On four lakh rupees the fee payable 
under cL (f) and on the remainder 
eight and one-fourth per centum* 

On 6ve lakh rupees the fee payable 
under cl. (g) and on the remainder 
eight and three-fourth per ceutujn* 



r * 


it. 








Notes. _ (1) The amount of a debt b Its amount, including interest on the day on wtuen 

he inclusioa of the df^bt in the certiueate is applied for, so far as such amount can be asoec- 

iaineda 

t 
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(2) Whether or not any power with respect to a security specified in a certificate has 
been conlerred under the Act, and where such a power has been so conferred whether tlu* 

power is for the receiving of interest or dividends on, or for the negotiation or transfer of the- 

security, or tor fK>th purposes the value of the security is its market-value on the day on 
which the inclusion of the security in the certificate is applied for, so far as such value cm 
be ascertained., -U. P. Act XXVIII of 1957, S. 4. [8-10-1957 I 

West Bengal 

For Art. 12 the following article was subsHtnled, viz., 


“12. Certi¬ 
ficate under 
the Indian 
Succession 
Act, 1925. 


When the amount 
or value .of any 
debt or security 
specified under 
S. 374 of the Act 
exceeds one 
thousand rupees, 


and 

When the aggre¬ 
gate amount or 
value of any 
debts or securi¬ 
ties specified in 
the certificate 
and of any debts 
or securities to 
which the certi¬ 
ficate has been 
extended under 
S. 370 of the Act 
exceeds one 
thousand rupees. 


Two per centum on the first ten thousand 
three per centum on the next forty thousand rupees, 
four per centum on the next fifty thousand rupees, 

five per centum on the next one lakh and fifty thousand 
rupees, 

five and a half per centum on the next fifty thousand 
rupees, 

six per centum on the next one lakh of rupees, 
six and a half per centum on the next one lakh of rupees 

and 

Seven per centum on the remainder of such amount or value. 

In respect of such portion of the aggregate amount or value 

as cohsirts of the amount or value of debts or securities 

so specified, the fee hereinbefore provided in that behalf 
in this article; 

and 

three per centum on such portion of the first ten thousand 
rupees, 

four and a half per centum on such portion of the next forty 
tnousand rupees, 

six per centum on such portion of the next fifty thousand 
rupees, 

portion of the next 
one lakh and fifty thousand rupees, eight and a quarter 

per centum: on such portion of the next fifty thousand 
ruTCes, nine per centum on such portion of the next one 
Jakh ot rupees, nine and three quarters per centum on 
such portion of the next one lakh of rupees, 

and 

ten and a half per centum on such portion of the remainder 
ot such aggregate amount or value as consists of the 
amount or value of debts or securities to which the certi- 
ncate has been extended. 

been'^c’on&u^ s«7n VoVe/lf^ 

S'* negotiation « iratfer S tt 


* [12A. Certificate under 
the Regulation of the 
Bombay Code No. 8 of 
1827. 


tVot 7.] 3 A. M. 8 


f 

}[(!) As regards debts 
and securities. 


(S) As regards other pro¬ 
perty in respect of 
which the certificate is 
granted— 

When the amount or value 
of such property exceeds 
one thousand rupees, 
but does not exceed 
ton thousand rupees. 


The same fee as would 
be payable in respect of 
a certificate under the 
Succession Certificate 
Act, 1889, or in respect 
of an extension of such 
a certificate, as the case 
may be. 


Two per centum on such 
amount or value. 


/ r 
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When such amount or value Two and one-half per cen- 

exceeds ten thousand turn on such amount or 

rupees, but does not ex- value, 

ceed fifty thousand rupees. 

When such amount or value Three per centum on such 

exceeds fifty thousand amount or value.] ] 

rupees 

’^SubstituUd hy the Succession Certificate Act, 1889 (7 of 1889), S. 13 (I), for original 
Article 12A. 

bv the Court-fees ^Amendment) Act. 1910 (7 of 1910), section 2 (ii). 

STATE AMENDMENTS 

Bihar 

For surcharge see Bihar Act 25 of 1948; the text of this Act as amended is given i n Ap¬ 
pendix I, 

Delhi 

Same as that of PunjabG. S. R. 842, G;i<. IntL, 1959, Pt. II, S. 3 (i), p. 1039 

- Fw. e. f. 1-8-1959.1 

Orissa 

For surcharge see Orissa Act 20 of 1947; the text of this Act as amended is given in 
Appendix I. 

Punjab : Haryana : Chandigarh 

In the third column of Art. 12-A in the three items opposite item (2) in the-second column 
for the words “Two”, “Two and one-half”, and 'Three” substitute the words “Two and one- 
half.” “Three and one quarter” and “Four” respectively.—Punj. Act 19 of 1957, S. 5. 

[13-7-1957.] ! Act 31 of 1960, S. 88 [1-11-19661. 

Uttar Pradesh 

The entries “Two and a half per centum on such amount or value ” “Three and one-fourth 
per centum on such amount or value” and “Three and three-fourth per centum on such 
amount or value” were substituted, respectively, for the last three entries in the third column. 

—U. P. Acts 14 of 1948 and 25 of 1952, S. 6. [1-11-1952]. 

*13. Application to the When the amount or value Two rupees. 

+ [High Court of t [Punjab] j of the subject-matter in 
for the exercise of its juris- dispute does not exceed 
diction under section 44 of twenty-five rupees, 

the Punjab Courts Act, When such amount or value The fee leviable on 
1918 or to the Court of the exceeds twenty-five a memorandum of 

Financial Commissioner rupees. appeal, 

of 1 [Punjab] for the exer¬ 
cise of its revisional juris¬ 
diction under section 84 of 

of the Punjab Tenancy Act, ^ 

1887. 


♦inserted originally by the Punjab Courts Act, 1884 {18 of 1884), S. 71, as amended bv the 
Punjab Courts Act, 1899 (25 of 1899), S. 6. Article 13 was repealed in the Punjab by 

S. 5 of the Punjab Courts (Amendment) Act, 1912 (Punjab Act 1 of 1912) ; but it has 

since been revived in this form by the Court-fees (Punjab Amendment), Act, 1922 (Punjab 
Act 7 of 1922). 

+Swbsi»/Mfed for “High Court of Judicature at Lahore,” by A, C. A. O., 1948. 

XSubstituted for “East Punjab” by A. L. O., 1950. 


Schedule I, Article 13 — Note 1 

Punjab Amendment. — (1) Value of 
subject-matter in dispute in application 
for revision against order refusing to file 
.award in arbitration out of court exceed- 


1929 Lah 367 (308) (DB). 


(2) Revision from order refusing to set 

aside award made in pending suit — 
Court-fee of Rs. 4 held sufficient — Ad 
valorem court-fee not necessary. AIR 
1929 Lah 369 (369, 370). (1911 Pun LR 

No. 4, Dissented.) 

(3) Revision against decree in partition 
suit passed in accordance with award — 
Award attacked regarding mode of parti- 

.V 
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Delhi 


STATE AMENDMENTS 


Same as in Punjab (i). See G. S. R. 842, Gaz. Ind., 1859, Pt. IJ, S. 3 (i). p. 1039. 


Punjab I Haryana and Chandigarh 


-Lw. e. f. 1-8-19591. 


<l) For the words “Two rupees” In the third column substitute “Two rupees sixty-five 
Naye False.” Punj. Act 14 of 1958, S. 4. [25-4-19581: Act 31 of 1960, S. 88» 
[1-11-1906]. 


(U)Forthe words “High Court of Punjab” in col. 1, substitute the words “High Court of 
Punjab and Haryana”—Punj, A.L.O, 1968, Para 2 & Sch.; Act 31 of 1960, S. 20. [1-H-1966J. 

Uttar Pradesh 


For the words “Two rupees” in the third column the words “Two rupees and 

fifty naye paise.”—U. P. Acts 14 of 1948 and 20 of 1958, S. 4 (b) (iv). 

14. [Repealed by A* 0> 1937.] 


Madhya Pradesh 


STATE AMENDMEN 


For Art. 14 suhsititute the following 


“14. Application to the State When the value of the subject- 
Government or to a Forest Officer matter of the contract is two 
for the 6Xt6Qsion of the period of thousand rupees or less: 
contract where such contract is in When the value of the subject- 
respect of sale, purchase or re- matter of the contract exceeds 
moval of any forest produce- two thousand rupees for every 

one thousand rupees or part 
thereof in excess or two thousand 
rupees. 


Five rupees, 

One rupee and fifty 
pdise.” 


—M. P. Act 12 of 1908, S. 2 (vi). [1-4-1966], 

15. hy the Repealing and Amending Act, im (11 of 1923), S. 3 and 

afihe ILJ 


Schedule I, Article 13 ™ Note 1 (contd.) 
tion — Court-fee of Rs. 10 under Arti¬ 
cle 17 held sufficient 1913 Pun LR No I 
I (4) (DB). ■ * 


(4) Revision against dismissal of suit 
imder Section 9, Specific Relief Act — 
^cision of dismissal held amounted to 

r" court-fee held 

•nould be paid on memorandum under 

Zxei revision —. Article 11 


oP £ -tamp 


# npt.ap^y petition 



, ipi^y peti 
properly *i^njped 
r objection 


tiiat petitlo 


, J^rectly staropeSJ 

11. m 



over- 

revi- 

1954 



Himachal Pradesh. ^ (5) The Court- 
fees Act 1870, as amended by paragraph 
the Himachal Pradesh (Courts) 
Order. 1948, continues to be in force in 
tile area which formed part of the former 
Bashahr State despite the provisions of 

3® Merged States (Laws) 
Act, 1949. Therefore, the proper court- 
payable on the revision petition when 
the value of the subject-matter is Rs. 360 
IS under Sch. I. Article 13, Court-fees Act 

Article 1 (d). AIR 
1954 Him Pra 26 (Pr 7). 


, (0) Where Ae order against which revi- 
smn IS filed is one which is not appeal- 
able m order to see as to what the fee 
JeviaMe on a memorandum of appeal 

provision to be pre- 

noT^^irt** M K'^ArticIe 11 and 

^Article 1. _ Court-fees Act. 


IT„j " ^ r ^ourc-rees Act. 

fe? former pr^ion, as amended 

. (Htaachal ^ Pradesh 
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TABLE OF RATES OP AD VALOREM PEES LE\T:aBLE ON THE 

INSTITUTION OF SUITS 

{Note. — A*? to the construction of the value expressed in annas, pice and pies as refer¬ 
ences to that value expressed in new coins of decimal system see S. 14 of the India Ckiinage 
Act, 1906, the text of which is given in a Note above Art. 1 of the Schedule.] 


When the 
amount or 
value of the 
subject-matter 
exceeds 

But does not 
exceed 

Proper Fee 

When the 
amount or 
value of the 
subject-matter 
• exceeds 

But does not 
exceed 

Proper Fee t 

Rs. 

Rs. 

Rs. A. 

p. 

Rs, 

Rs. 

Rs. A, 

p 


5 

0 6 

0 

860 

870 

27 

12 

0 

5 

10 

0 12 

0 

870 

880 

28 

8 

0 

10 

15 

1 2 

0 

880 

890 

29 

4 

0 

15 

20 

1 8 

0 

890 

400 

80 

0 

0 

20 

25 

1 14 

0 

400 

410 

80 

12 

0 

25 

80 

2 4 

0 

410 

420 

81 

8 

0 

80 

85 

2 10 

0 

420 

430 

82 

4 

0 

85 

40 

8 0 

0 

430 

440 

83 

0 

0 

40 

45 

8 6 

0 

440 

450 

83 

12 

0 

45 

50 

1 8 12 

0 

450 

i 460 

84 

8 

0 

50 

55 

4 2 

0 

460 

470 

85 

4 

0 

55 

60 

4 8 

0 

470 

480 

86 

0 

0 

60 

65 

4 14 

0 

480 

490 

86 

12 

0 

65 

70 

5 4 

0 

490 

500 

87 

8 

0 

70 

75 

5 10 

0 

600 

510 

88 

4 

0 

75 

80 

6 0 

0 

610 

520 

89 

0 

0 

80 

85 

6 6 

0 

520 

580 

89 

12 

0 

85 

90 

6 12 

0 

580 

540 

40 

8 

0 

90 

95 

7 2 

0 

540 

550 

41 

4 

0 

95 

100 

7 8 

0 

550 

560 

42 

0 

0 

100 

110 

8 4 

0 

560 

570 

42 

12 

0 

110 

120 

9 0 

0 

570 

580 

43 

0 

8 

0 

120 

130 

9 12 

0 

580 

590 

44 

4 

0 

180 

140 

lO 8 

0 

590 

600 

45 

0 

0 

140 

150 

ll 4 

0 

600 

610 

45 

12 

0 

150 

160 

l2 0 

0 

610 

620 

46 

8 

0 

160 

170 

l2 12 

0 

620 

630 

47 

4 

0 

170 

180 

13 8 

0 

680 

640 

48 

0 

0 

180 

190 

14 4 

0 

640 

650 

48 

12 

0 

190 

200 

15 0 

0 

650 

660 

49 

6 

0 

200 

210 

15 12 

0 

660 

670 

60 

4 

0 

210 

220 

16 8 

0 

670 

680 

51 

0 

0 

220 

280 

17 4 

0 

680 

690 

61 

12 

0 

280 

240 

18 0 

0 

690 

700 

52 

8 

0 

240 

250 

16 12 

0 

700 

710 

53 

4 

0 

250 

260 

19 8 

0 

710 

720 

54 

0 

0 

260 

270 

20 4 

0 

720 

730 

54 

12 

0 

270 

280 

21 0 

0 

780 

740 

55 

8 

0 

280 

290 

21 12 

0 

740 

750 

56 

4 

0 

290 

800 

22 8 

0 

750 

760 

57 

0 

0 

800 

810 

28 4 

0 

760 

770 

67 

12 

0 

810 

820 

24 0 

0 

770 

780 

58 

8 

0 

820 

880 

24 12 

0 

780 

790 

59 

4 

0 

880 

840 

25 8 

0 

790 

800 

60 

0 

0 

840 

850 

26 4 

0 

800 

610 

60 

12 

0 

850 

860 

27 0 

0 

810 

620 

61 

8 

0 
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Bs. 

820 
880 
84o 

850 
8G0 
870 
680 
890 
900 
910 
920 
980 
940 
950 
960 
970 
980 
990 
1,000 
1,100 
1,200 , 

1.300 i 

1.400 1 

1.500 j 
1,600 ' 

1.700 , 
1,800 ! 

1.900 
2,000 : 
2,100 
2,200 
2,800 

2.400 I 

2.600 j 
2,600 

2.700 

2,800 

2.900 
3,000 
8,100 

3.200 

8.300 

3.400 

8.500 

8.600 , 

8.700 
8,800 

8.900 
4,000 
4,100 

4.200 
4,800 

4.400 

4.500 

I- . 4,600 

^ 4.700 i 



Bs. 

A. 

p. 

62 

4 

0 

63 

0 

0 

63 

12 

0 

64 

8 

0 

65 

4 

0 

66 

0 

0 

66 

12 

0 

67 

8 

0 

68 

4 

0 

69 

0 

0 

69 

12 

0 

70 

8 

0 

71 

4 

0 

72 

0 

0 

72 

12 

0 

73 

8 

0 

74 

4 

0 

75 

0 

0 

80 

0 

0 

85 

0 

0 

90 

0 

0 

95 

0 

0 

100 

0 

0 

105 

0 

0 

110 

0 

0 

116 

0 

0 

120 

0 

0 

125 

0 

0 

130 

0 

0 

135 

0 

0 

140 

0 

0 

145 

0 

0 

150 

0 

0 

155 

0 

0 

160 

0 

0 

165 

0 

0 

170 

0 

0 

175 

0 

0 

180 

0 

0 

185 

0 

0 

190 

0 

0 

195 

0 

0 

200 

0 

0 

205 

0 

0 

210 

0 

0 

215 

0 

0 

220 

0 

0 

225 

0 

0 

230 

0 

0 

285 

0 

0 

240 

0 

0 

245 

0 

0 

250 

0 

0 

25^ 

0 

0 

260 

0 

0 

265 

0 

0 


Bs. 

4.800 

4,900 

6,000 

5.250 

5.500 
5,760 
6,000 

6.250 

6.500 

6.750 
7,000 
7,260 

7.500 

7.750 

8,000 

8.250 

8.500 

8.750 
9,000 

9.250 

9.500 

9.750 

10,000 

10.500 

11,000 

11.500 

12,000 

12.500 
18,000 

13.500 
14,000 

14.500 
15,000 

15.500 
16,000 

16.500 
17,000 

17.500 
18,000 

18.500 
19,000 

19.500 
20,000 
21,000 
22,000 
23,000 
24,000 
26,000 
26,000 
27,000 
28,000 

• 29,000 

80,000 

82,000 

84,000 

86,000 

. • 


Be. 

4,900 

5.000 

5.250 
6.600 

5.750 

6,000 

6.250 

6.500 

6.750 
7,000 

7.250 

7.500 

7.750 

8,000 

8.250 

8.500 

8.750 
9,000 

9.250 
9,600 

9.750 

10,000 

10.500 

11,000 

11.500 

12,000 

12.500 
18,000 

13.500 
14,000 

14.500 
15,000 

15.500 
16,000 

16.500 
17,000 

17.500 
18,000 

18.500 
19,000 

19.500 
20,000 
21,000 
22,000 
23,000 
24,000 
25,000 
26,000 
27,000 
28,000 
29,000 
80,000 
82.000 
84 000 
86,000 
88,000 


Eb. a. p. 


270 

275 

285 

295 

805 

315 

325 

835 

345 

355 

365 

375 

385 

395 

405 

415 

425 

435 

445 

455 

465 

475 

490 

505 

520 

535 

550 

565 

680 

595 

610 

625 

640 

655 

670 

685 

700 

715 

730 

745 

760 

775 

795 

815 

835 

855 

875 

895 

915 

935 

956 

975 

995 

1,015 

1,035 

1,065 


0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
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Rs. 

1 Rs. 

' Rs 

A. 

1>, 

38,000 

40,000 

1 1.075 

0 

0 

10,000 

42.000 

1,095 

0 

0 

12.000 

44,000 

1,115 

0 

0 

44.000 

46,000 

1,135 

0 

0 

40,000 

48,000 

1,155 

0 

0 

48,000 

50,000 

1,175 

0 

0 

50,000 

55.000 

1.200 

0 

0 

55.000 

60,000 

1,225 

0 

0 

60,000 

65,000 

1,250 

0 

0 

65,000 

70,000 

1,275 

0 

0 

70,000 

75,000 

1.300 

0 

0 

75,000 

80.000 

1,325 

0 

0 

80,000 

85,000 

1,350 

0 

0 

85,000 

90.000 

1,375 

0 

0 

90,000 

95,000 

1,400 

0 

0 

95.000 

1,00,000 

1,425 

0 

0 

1,00,000 

1,05,000 

1,450 

0 

0 

1.05.000 

1,10.000 

1,475 

0 

0 

1.10,000 

1,15,000 

1,500 

0 

0 : 

1,15,000 

1,20.000 

1,525 

0 

0 1 

1,20.000 

1.25,000 

1,550 

0 

0 1 

1.25,000 

1.30,000 

1,575 

0 

0 

1.30.000 

1,35.000 

1,600 

0 

0 

1.35,000 

1,40.000 

1,625 

0 

0 

1.40,000 

1 1,45,000 

1,650 

0 

0 

1,45,000 

1,50,000 ! 

1,675 

0 

0 

1,50,000 

: 1,55,000 

1,700 

0 

0 

1,55,000 

I 1,60,000 

1,725 

0 

0 

1.60.000 

1,65,000 

1,750 

0 

0 

1,65,000 

1,70.000 

1,775 

0 

0 

1,70.000 ' 

1,75,000 

1,800 

0 

0 

1,75,000 

1.80,000 

1,825 

0 

0 

1.80.000 

1,85,000 

1,850 

0 

0 

1,85,000 ' 

1,90,000 

1,875 

0 

0 

1,90,000 

1,95,000 

1,900 

0 

0 

1,95,000 

2,00,000 

1,925 

0 

0 

2,00,000 

2,05,000 

1,950 

0 

0 

2.06,000 

2.10,000 

1,975 

0 

0 

2.10.000 

2,15,000 

2.000 

0 

0 


' Rs. Rs. A. -P. 

2,15,000 2,20.000 2,025 0 0 

2,20,000 2,25,000 2.060 0 0 

2,25.000 2,30,000 2,0^5 0 0 

2,80.000 2,35,000 2,100 0 0 

2,86.000 2,40,000 2,125 0 0 

2,40,000 2,45,000 2,150 0 0 

2,45.000 2,50,000 2,175 0 0 

2,50.000 [ 2,55,000 2,200 0 0 

2,55,000 ‘ 2,60,000 2,225 0 0 

2,60,000 2,65,000 2,250 0 0 

2,65.000 , 2,70.000 2,275 0 0 

2,70,000 2,75,000 2,300 0 0 

2,75,000 2,80,000 2,325 0 0 

2,80,000 j 2,85,000 2,350 0 0 

2,85,000 2,90,000 2,375 0 0 

2,90,000 2,95,000 2,400 0 0 

2,95.000 3,00,000 2.425 0 0 

3,00,000 3.05,000 2,450 0 0 

3.05.000 3,10,000 2.475 0 0 

3,10,000 ; 3,15,000* 2,500 0 0 

3,15,000 i 3.20,000 2,525 0 0 

3.20.000 ; 3,25,000 2,550 0 0 

3,25,000 I 3,30.000 2,575 0 0 

3,30.000 i 3.35,000 2,600 0 0 

3,35,000 i 8,40.000 2,625 0 0 

3,40,000 ! 8,45,000 2,650 0 0 

3.45,000 ; 3,50,000 2,675 0 0 

3.50,000 j 3.55.000 2,700 0 0 

8,55,000 3,60,000 2,725 0 . 

3,60,000 i 3.65,000 2,750 0 0 

3,65.000 ! 3.70,000 2,775 0 0 

3,70,000 ' 3.75,000 2,800 0 0 

3,75,000 ’ 3,80,000 2,825 0 0 

3,80,000 3.85,000 2.850 0 0 

3,85,000 3,90,000 2,875 0 0 

3,90,000 3,95,000 2,900 0 0 

3.95,000 4,00,000 2,925 0 0 

4,00,000 4,05,000 2,950 0 0 

4,05,000 4,10,000 2,975 0 0 

4,10,000 . . 3,000 0 0 


, , STATE AMENDMENTS 

Andaman and Nicobar ; Pondicherry 

■■Table of rates of ad valorem fees leviable on the institution of suits 


When the 
amount or 
value of the 
subject-matter 
exceeds 


But does not 
exceed 


Proper fee 


When the 
amount or 
value of the 

subject-matter 

exceeds 


But does not 
exceed 


Proper Fee 


Bs. 

fi 

’6 

20 

26 

^0 

3*^ 

40 


Tb 

Fs 

tp. 

6 

0 

37 

10 

0 

74 

1.** 

1 

11 

?0 

t 

48 

26 

1 

bB j 

30 

2 

22 * 

35 

2 

59 . 

40 

2 

9S 1 

46 

3 

33 


Ba 1 

Bs. 

Pb. 

nP. 

45 * 

eo 

3 

70 

50 

BB 

4 

7 

55 

60 

4 

44 

60 

65 

4 

81 

65 

70 

5 

18 

'^0 ’ 

76 

5 

6^ 


80 

6 

6 

fO 

85 

6 

fiB 

86 

90 

7 

5 
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90 

06 

iOO 

ilO 

180 

180 

140 

160 

160 

170 

.180 

190 

800 

810 

880 

880 

840 

860 

860 

870 

880 

890 

800 

810 

820 

880 

840 

360 

880 

870 

880 

890 

400 

410 

420 

480 

440 

460 

4€0 

470 

480 

4S0 

600 

610 

6?0 

630 

640 

650 

660 

670 

680 

690 

600 

610 

620 

680 

640 

660 

660 

670 

680 

690 

700 

710 

720 

780 

740 

760 

760' 

770 

780 


Sa. 

96 

100 

110 

180 

180 

140 

160 

160 

170 

180 

190 

800 

810 

880 

880 

840 

860 

860 

870 

880 

890 

800 

810 

880 

880 

840 

850 

860 

870 

880 

890 

400 

410 

480 

480 

440 

460 

460 

470 

480 

490 

600 

610 

620 

630 

640 f 
660 

660 j 

670 ' 

680 
660 
600 
610 
620 

630 I 
640 
660 
660 
670 
680 
690 
700 
710 

720 * 

780 

740 

760 

760 

770 ! 

780 ' 

700 


Bt. 

7 

8 
9 

11 

12 

14 

10 

17 

19 

80 

81 

83 

88 

34 

85 

86 
98 
29 
80 
81 
32 
83 
34 
86 
36 
88 
89 

40 

41 

42 
48 
44 

46 

47 

48 

49 
60 
61 
62 

63 

64 
66 

67 

68 
69 
60 
61 
62 
63 
6( 
66 

67 

68 

69 

70 

71 

72 

73 
76 

76 

77 

78 

79 

80 
61 
82 
84 
86 
86 
87 
68 


nP. 

66 

6 

67 
29 

91 

68 
16 
93 

4 

16 

28 

40 

63 

64 
76 
86 
00 
12 
34 
86 
48 
60 
72 
64 
96 

8 

20 

82 

44 

56 

68 

60 

92 
4 

16 
28 
40 
62- 
64 
76 
88 
00 
12 
24 
36 
46 
60 
72 
84 
96 
8 
20 
32 
44 
56 
08 
80 
98 
4 

16 
28 
40 
62 
64 
76 
88 
00 
)2 
24 
86 
48 



1 B0. 

790 

800 

800 

810 

810 

820 

880 

680 

880 

840 

840 

8fi0 

860 

860 

660 

870 

670 

880 

860 

890 

890 

900 

900 

910 

910 

920 

920 

980 

980 

940 

940 

950 

960 

960 

960 

970 

970 

980 

980 

990 

990 

1000 

1000 

1100 

1100 

1200 

1200 

1800 

1800 

1400 

1400 

2600 

1600 

1600 

1600 

1700 

1700 j 

1800 

1800 1 

1900 

1900 

2000 

2000 

2100 

2100 

2200 

2200 

2800 

2800 

2400 

2400 

2600 

2500 

2600 

2600 

2700 

2700 

2800 

2800 

3900 

2900 

3000 

3000 

3100 

3100 

8200 

3200 

3300 

3300 

8100 

3400 

8500 

3600 

3600 

3600 

3700 

3700 

8800 

3800 

8800 

3900 

4000 

4000 

4100 

4100 

4200 

4200 

4800 

4800 

4400 

4400 

4600 

4600 

4600 

4600 

4700 

4700 

4600 

4800 

4900 

4900 

6000 

6000 

6100 

6100 

6200 

6200 

6800 

6800 

6400 

6400 

6600 

6600 

' 5600 

6600 

6700 

6700 

6600 

6800 

6900 

6900 

6000 



fifl. 

nP. 

89 

en 

90 

72 

91 

84 

92 

96 

94 

8 

96 

20 

96 

82 

97 

44 

98 

66 

99 

68 

100 

80 

101 

92 

103 

4 

104 

16 

105 

28 

106 

40 

107 

52 

108 

64 

109 

76 


110 88 
112 00 
119 50 

127 00 

134 50 

142 00 


149 

50 

167 

00 

164 

50 

179 

00 

179 

60 

187 

00 

194 

50 

202 

00 

209 

60 

217 

00 

224 

50 

232 

00 

239 

60 

247 

00 

264 

60 

262 

00 

269 

60 

277 

00 

284 

50 

292 

00 

299 

60 

307 

00 

314 

60 

322 

00 

329 

60 

887 

00 

844 

60 

862 

00 

369 

60 

887 

00 

374 

50 

362 

00 

3s9 

60 

327 

00 

404 

60 

412 

00 

419 

60 

427 

00 

484 

60 

442 

00 

449 

60 

467 

00 

404 

60 

472 

00 

479 

60 

487 

00 
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B0. 

eooo 

6100 

6300 

6300 

6400 


Be. 

8100 

6300 

6300 

6400 

6600 


Bs. 

nP. 

' Bs. 

494 

60 

42000 

502 

00 

43000 

509 

60 

44000 

617 

00 

46000 

524 

60 

46000 


Bs. 

Bs. 

nP 

48000 

1889 

50 

44000 

1919 

50 

45000 

1949 

50 

46000 

1979 

50 

47000 

9009 

60 


6600 

6600 

6700 

6800 

6600 

7000 

7100 

7200 

UOO 

7400 

7600 

7760 

8000 

8360 

8600 

8760 

9000 

9260 

9600 

9760 

lOOOO 

10600 

11000 

11600 

13000 

12600 

13000 

13600 

14000 

14600 

16000 

16600 

16000 

11600 

17000 

17600 

leooo 
18600 
19000 
19600 
20000 
31000 
22000 
23000 
24000 
26000 
26000 
27000 
26000 
23000 
30100 
31000 
32000 
3c 000 
34000 
36000 
86000 
87000 
38000 
39000 
40000 
41000 


6600 

6700 

6800 

6900 

7000 

7100 

7200 

7300 

7400 

7600 

7760 

8000 

8250 

8600 

8750 

8000 

9260 

9600 

9750 

10000 

10600 

11000 

11600 

12000 

12600 

UOOO 

18500 

14000 

14600 

15000 

16600 

16000 

16600 

17000 

17600 

18000 

18600 

19000 

19600 

20000 

21000 

22000 

23000 

24000 

26000 

26000 

27000 

28000 

20000 

20000 

81000 

82000 

88000 

34000 

36000 

360U0 

37000 

88000 

39000 

40000 

41000 

42000 


582 

589 

677 

584 

562 

669 

677 

584 

692 
699 
614 
629 
644 
669 
674 
689 
704 
719 
734 
749 
772 
794 
817 
839 
862 
864 
907 
929 
962 
974 
997 
1019 
104 2 
1064 
1087 
1109 
1183 
1164 
1177 
1199 
1229 
1259 
1389 
1819 
1849 
1879 
1109 
1489 
1469 
1499 
1629 
1559 
1589 
1619 
1649 
1679 
1709 
1789 
1769 
1799 
1829 
1869 


47000 
48000 
49000 
50000 
55000 
60000 
66000 
70000 
76000 
80000 
86000 
90000 
95000 
lOOQOO 
105000 
110000 
116000 
120000 
126000 
130000 
185000 
140000 
146000 
160000 
166000 
160000 
165000 
170000 
176000 
180000 
166000 
190000 
196000 
200000 


48000 

49000 

60000 

66000 

60000 

66000 

70000 

76000 

80000 

85000 

90000 

95000 

100000 

105000 

110000 

115000 

120000 

126000 

180000 

186000 

140000 

146000 

150000 

156000 

160000 

166000 

170000 

176000' 

180000 

185000 

190000 

196000 

900000 

205000 


00 
60 
00 
60 
00 
50 
00 
60 

00 
60 
to 
60 
50 
60 
60 
60 
60 
60 
60 
50 
00 
50 
00 
60 
00 
60 
00 
60 
00 
60 
00 
50 
00 
50 
00 
60 

thousand rupees, or part ’thereof, up to 
QQ maximum fee of ten thousand rupees, for 
60 example 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
60 
50 
60 
50 
50 
60 
50 
60 

50 S.3A Sch. Pt. II [18-28-1968], 


3089 

2069 

3099 

2187 

2174 

2313 

2249 

2287 

2824 

3863 

2899 

2487 

2474 

2512 

2649 

2587 

2634 

2662 

2699 

2787 

2774 

2812 

3849 

2887 

2984 

2963 

2999 

8087 

8074 

8113 

8149 

8187 

8224 

8262 


60 

50 

60 

00 

60 

00 

60 

00 

60 

00 

60 

00 

60 

00 

60 

00 

60 

00 

50 

00 

60 

00 

50 

00 

60 

00 

60 

00 

60 

00 

60 

00 

50 

00 


and the fee increases at the rate of thirty* 
seven rupees fifty naye paise for every five 


When the 
amount or 
value of the 
subject-matter 
exceeds 

But does not 
exceed 

Proi)er 

Fee 

Rs. 

Rs. 

Rs. 

nP. 


800000 

8974 

60 


400000 

4724 

60 


600000 

6474 

50 


600000 

6334 

60 


700000 

6974 

60 


800000 

7734 

50 


900000 

8474 

60 


TOOOOOO 

9224 

60 


1100000 ! 

9974 

50 


— The Court-fees (Andaman and Nicobar 
Islands Amendment) BegtdaUon (No, 8 of 
2957), Ss. 16 and 27 [1-8-7967] ; Act 86 of 1968, 
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[The] Court'fees Act, 1870 


Assam i Nagaland . 

Table oi rates of ad va^or§m fees levi lole on the Institution of suits. 


When the 

But does not 

Proper Fee 

amount or 
value ot the 

exceed 


subject-matter 



exceeds 





<8) 

Be. F. 


0 

60 

1 

00 

1 

60 

2 

00 

2 

60 

3 

00 

8 

60 

4 

00 

4 

60 

5 

00 

6 

60 

6 

00 

6 

60 

7 

00 

7 

50 

8 

00 

8 

60 

9 

00 

9 

60 

10 

00 

11 

76 

18 

60 

16 

25 

17 

00 

18 

75 

19 

95 

21 

16 

22 

86 

23 

56 

24 

75 

26 

95 

27 

15 

26 

36 

29 

66 

30 

76 

31 

96 

83 

16 

84 

36 

86 

66 

86 

76 

87 

96 

89 

16 

40 

85 

41 

66 

42 

76 

48 

96 

46 

16 

46 

85 

47 

66 

48 

76 

49 

96 

61 

16 

69 

86 

08 

66 

64 

76 

66 

9' 

6V 

3 

•8 

85 


When the 
amount or 
value of the 
subjeet-matter 
exceeds 


( 1 ) 

Bs. 


490 
49<) 
500 
610 
620 
63) 
640 
650 
660 
670 
680 
690 
600 
810 
620 
630 
640 
650 
660 
670 
eto 
690 
710 
' 710 
7^0 
7a 0 
740 
750 
760 
770 
780 
7P0 
800 
810 
820 
8S0 
840 
850 
860 
870 
880 
890 
900 
910 
020 
9S0 
940 
960 
060 
970 
980 
990 
1/00 
l.'OO 
IpO'O 
1.100 
l.<00 
1.600 


But (loo'J riot 
exceed 


(3) 

Bb. 


490 

6^0 

510 

520 

630 

540 

650 

660 

5'0 

58) 

590 

600 

610 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

780 

740 

760 

760 

770 

780 

790 

800 

810 

820 

830 

840 

860 

860 

870 

890 

890 

900 

910 

920 

930 

940 

9*0 

960 

970 

980 

990 

1,000 

1,100 

1,200 

1.800 

1,400 

I.IS^^O 

1,600 


Proper Pee 


(3) 


Bb. 

P. 

1 

69 

56 

60 

75 

61 

96 

63 

15 

6r 

35 

E5 

65 

66 

•5 

67 

^5 

69 

16 

70 

36 

71 

56 

72 

75 

73 

95 

75 

16 

76 

36 

77 

65 

78 

76 

79 

96 

81 

16 

82 

36 

83 

f5 

61 

75 

85 

95 

87 

16 

88 

36 

8) 

65 

90 

75 

91 

95 

98 

15 

94 

35 

95 

55 

9B 

76 

97 

95 

99 

15 

100 

35 

101 

66 

102 

75 

103 

95 

106 

16' 

106 

36 

107 

65 

108 

75 

109 

96 

111 

16 

112 

?5 

113 

66 

114 

75 

116 

95 

117 

15 

118 

85 

119 

66 

ISO 

76 

128 

26 

135 

76 

148 

26 

150 

76 

US 

35 

186 

75 


f 
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fTIie] Court-fees 


( 1 ) 

Ba. 


1,60C 

1.700 

1. fiOO 

X,S00 

2 , 00 
2,100 
2,SCO 

1, sco 

2.400 

2.500 

2, eoo 

2.700 
2,800 

2.900 
3,000 
3 100 
3 200 
3,300 

3.400 

3.500 

3, cU0 

3 UU 

5.800 

8.900 
4.000 

4.100 
4,200 

4 300 
4,410 

4.600 

4.600 

4.700 

4.800 

4, »0U 
6 , 1.00 

6.100 
6 .00 

5, b00 

5, >00 
6 5oO 
6 too 
6.7UO 
6.8U0 

5 400 
6,000 
8, lUO 

6, ’iOO 
6,.=<00 

6.400 

6.500 
5 600 
8 700 

e,®oo 
6,too 
7,0(0 
7,100 
7,200 
7,300 

7.400 
7.600 

7.760 
8,000 
8, 60 

8.500 

8.760 
9,000 


(3) 

1 («) 


(U 


Bg. 

By. 

nP. 

Be. 

Bs. 

1,700 

173 

25 

9,750 

9,500 

l.flOO 

180 

76 

9,500 

9,750 

1,900 

188 

25 

9.760 

10.000 

9,000 

195 

75 

10,000 

10 500 

2,100 

203 

25 

iO 500 

11,000 

2,200 

210 

76 

11,000 

il..-00 

11 5<)’J 

(.2.000 

2,300 

21S 

25 

12 0 0 

12.5 0 

2,400 

225 

75 

12 500 

13 000 

2,500 

293 

26 

13 000 

13,500 

2,600 

240 

76 

13,5 -0 

14,000 

2,700 

248 

25 

14 UOD 

14,5<'0 

2,600 

255 

75 

14,500 

15.000 

2.900 

263 

2) 

15 000 

15,600 

3.000 

270 

76 

15.600 

16 too 

3,100 

278 

25 

16.0C0 

16 500 

3,200 

285 

76 

16,500 

17,000 

3,300 

293 

25 

17,0( 0 

17,500 

3,400 

300 

75 

17 COO 

16.f>00 

8.600 

303 

25 

13.000 

18,500 

3 600 

di5 

76 

18 500 

19,000 

3,700 

3^3 

25 

19,000 

19,5 uO 

3,^00 

330 

76 

19,500 

20,000 

8,900 

338 

26 

20.000 

21,000 

4 000 

345 

76 

21,000 

29 000 

4,100 

353 

26 

29.000 

29,0.0 

4,200 

860 

75 

23 000 

24,000 

4,SCO 

368 

25 

24.000 

25,000 

4,400 

875 

76 

25,000 

26 UGO 

4 500 

883 

25 

36,0( 0 

27,000 

4.6ro 

890 

76 

27,000 

28.000 

4 700 

898 

26 

28,000 

29,000 

4,600 

405 

76 

29.0C0 

30,000 

4,900 

418 

26 

30,000 

31,000 

5 000 

' 420 

75 

31.000 

32,000 

6 lOO 

428 

25 

32,000 

83,000 

6.200 

436 

76 

33,000 

84 000 

6,300 

44B 

26 

84,000 

85 000 

5.400 

460 

76 

35 000 

86,000 

5.500 

468 

26 

36,000 

87,000 

5,«(0 

465 

75 

37 000 

88,000 

6.700 

478 

25 

38 000 

' 39,000 

6.800 

480 

76 

39.000 1 

40.000 

5 900 

468 

25 

40,000 

4l,Oo0 

6,000 

495 

75 

41,000 

42,000 

6,100 

603 

25 

42,000 

48 000 

6 2^0 

510 

75 

43,000 

44,000 

6 300 

518 

26 

44 000 

46,000 

6 400 

626 

76 

46.000 

46,000 

6,500 

633 

26 

46,000 

47,000 

66 0 

640 

75 

47,000 

48,000 

8,700 

648 

25 

46,000 

49,000 

6.800 

555 

76 

49,000 

60 000 

6,900 

563 

25 

50 000 

65,000 

7,000 

670 

76 

65,000 

60,000 

7,100 

678 

26 

60 0“0 

65,'00 

7,200 

686 

76 

65 000 

7.).000 

7,800 

693 

26 

70,000 

76,000 

7,400 

600 

75 

75,000 

80.000 

7,600 

608 

25 

80,000 

86,000 

7.760 

328 

25 

66,000 

90,000 

8,000 

688 

25 

90,000 

86,000 

8 250 

658 

25 

95 000 

1,00,000 

8,^00 

668 

25 

1,00,000 

1,06.000 

8)750 

688 

26 

1,06,000 

1,10,000 

9,000 

696 

25 

1,10.000 

1.15 000 

9,260 

713 

26 

1.15,000 

1,20,000. 


Act, 1870 


(8) 

B3. nF, 

728 25 

743 25 

758 25 

780 75 
803 25 
626 75 
818 25 
870 76 
843 25 
915 75 
958 26 
960 75 
B8S 25 
1,005 75 
1,026 25 
1,050 75 
1,073 25 
1,095 75 
1,118 26 
1,140 75 
1,163 25 
1,186 75 
1,208 25 
1A38 26 
1,268 25 
1,298 25 
1,328 25 
1,353 25 
1.388 26 
1,418 26 
1,448 25 
1,478 25 
1,608 25 

1.538 25 

1.538 25 
1,598 25 
1,628 25 
1.668 25 
1,688 25 
1,716 25 
1,748 25 
1,778 25 
1,80» 25 
1.888 26 
1,863 25 
1,698 26 
1,928 25 
1.968 '25 
1,988 26 
2,018 25 
2.048 25 
8,078 25 
8,108 75 
2,146 26 

8 185 76 

2,820 36 
2 268 75 
8,296 36 

2,333 76 
8,370 26 
2,406 76 
S.445 26 

3,488 76 

9 620 25 

2,558 '5 
2,^96 25 

8,633 75 



pfhe] Court-fees Act, 1870 


Bi. 

1, S 0,000 
1,26,000 
1,80.000 
1,86,000 
1,40,000 
146,000 
1,60,000 
1,66,000 
1,60,000 
1,65,000 
1,70,000 
1,76,000 
1,80,000 
1,65,000 
1,90,000 
1,06,000 
8,00.000 


( 8 ) 

Bb, 

1,95,000 

1,80,000 

1,85,000 

1,40.000 

1,46.000 

1,60,000 

1,56,000 

1,60,000 

1,66.000 

1,70,000 

1,76,000 

1,80.000 

1,86,000 

1,90,000 

1.96,000 

9,00,000 

2,05,000 


( 8 ) 

Bb. P. 
9,670 75 
9,708 25 
9,745 75 
2,788 25 
2,820 75 
2,858 25 
2,805 75 
2,983 25 
2,970 75 
8,008 25 
8,046 75 
3,083 25 
3,120 76 
8,168 25 
3,196 75 
8,233 25 
3,270 75 


and the fee Increases at the rate of thirty- 
nipees fifty naye paise for every five 
tftousand rupees, or part thereof, up to a 

Khar 
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maximum fee of ten thousand rupees, for 
example — 


When the 
amount or 
value of the 
subject-matter 
exceeds 

( 1 ) 

Ba. 


But does not 
exceed 


( 2 ) 

Be. 

3,00,000 

4,00,000 

5,00,000 

8,00,000 

7.00,000 

8,00,000 

9,00.000 

10.00,000 

11,00,000 

11,05,000 


Proper Fee 


(3- 
Bs. 
3 983 

4.733 

5.483 

6.233 
6,983 

7.733 

8.483 

9.233 
9 983 

10,020 


nP. 

25 

25 

25 

25 

25 

25 

25 

25 

25 

75 


—Assam Act IIJ of 1958, S. 4 [1-4-195S]: Act 
27 of 1962, S. 26 [w>. e. f. 1^12-1963], 


te« wLSof auTelnd'^^f Soj;. 


When the 
amount or 
value of the 
subject-matter 
exceeds 


But does not 
exceed 


Proper Fee 


When the 
amount or 
value of the 

subject-matter 

exceeds 


But does nol 
exceed 


Proper Fee 



Bb. 

6 

10 
15 
20 
26 
80 
36 
40 
46 
60 
56 
60 
66 
70 
76 
80 
86 
90 
95 
100 
110 
120 
180 
140 ‘ 
150 
160 
170 
180 
.190 
200 
210 
220 
880 
940 
250 
960 

870 

> 


Be. 

P. 

0 

40 

0 

75 

1 

16 

1 

50 

1 

90 

2 

25 

2 

66 

3 

00 

3 

40 

3 

76 

4 

16 

4 

60 

4 

90 

6 

25 

6 

65 

6 

00 

6 

40 

6 

76 

7 

It 

7 

60 

8 

60 

9 

50 

10 

60 

11 

50 

12 

60 

18 

60 

14 

60 

15 

60 

16 

60 

17 

50 

18 

50 

19 

50 

20 

50 

91 

60 

22 

eo 

98 

60 

.24 

to 


Ba. 

270 

280 

290 

300 

310 

320 

330 

340 

350 

860 

870 

880 

390 

400 

410 

420 

480 

440 

460 

460 

470 

480 

490 

600 

510 

620 

680 

540 

550 

660 

670 

580 

590 

600 

610 

890 

BSO 


Ba. 

280 

290 

300 

310 

320 

830 

340 

350 

860 

870 

880 

890 

400 

410 

420 

430 

440 

450 

460 

470 

460 

490 

600 

610 

520 

530 

540 

560 

660 

570 

580 

590 

600 

610 

620 

680 

640 


Ba. 

P. 

25 

60 

26 

50 

27 

50 

28 

50 

29 

50 

30 

60 

31 

50 

32 

50 

33 

50 

34 

50 

35 

50 

36 

50 

37 

fO 

38 

50 

39 

50 

40 

to 

41 

60 

42 

60 

43 

50 

44 

50 

45 

50 

46 

50 

47 

50 

48 

50 

49 

60 

50 

60 

61 

60 

52 

50 

68 

50 

54 

50 

65 

60 

66 

50 

67 

50 

68 

60 

69 

60 

60 

50 

61 

50 

4 
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ftB. 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 

750 

760 

770 

780 

790 

800 

810 

820 

630 

640 

850 

• 860 
870 
680 
890 
300 
910 
920 
930 
940 
950 
960 
970 
980 
990 
1,000 

1.100 
I 200 

1.300 

1.400 
1.600 
1,600 

1.700 
1.800 

1.900 

2,000 

2.100 

2,200 

2.300 

2.400 
• 2,600 

2,600 

2.700 
2,800 

2.900 
6,000 
&,100 

3.200 

8.300 

3.400 

3.600 

8.600 

3.700 

3.800 

3.800 
4,000 
4,t09 

4.200 
4,309 

4.400 




Bb. 

P. 

62 

50 

63 

50 

64 

50 

65 

50 . 

66 

50 

67 

50 

68 

50 

69 

50 

70 

50 

71 

50 

72 

60 

73 

50 

74 

50 

75 

50 

76 

50 

77 

50 

78 

50 

79 

50 

80 

50 

81 

60 

82 

50 

83 

50 

84 

50 

85 

50 

86 

50 

87 

50 

88 

50 

89 

50 

90 

50 

91 

50l 

92 

50 

93 

50 

94 

50 

95 

60 

98 

50 

97 

60 

l05 

0 

ll2 

50 

l20 

0 

l27 

60 

I 35 

0 

I 42 

50 

l60 

0 

>57 

60 

l66 

0 

172 

50 

>80 

0 

>87 

50 

195 

0 

202 

60 

210 

0 

217 

60 

225 

0 

232 

50 

240 

0 

247 

50 

266 

0 

282 

50 

270 

0 

277 

50 

285 

0 

2P2 

50 

800 

0 

807 

SO 

815 

0 

S22 

50 

3S0 

0 

887 

60 

345 

0 

362 

50 

860 

0 


Bs. 

4.500 

4.600 
4,700 
4.800 
4,900 
5.000 
6,250 

5.600 

6.760 

6,000 

6.250 ' 

6.500 

6.750 
7,000 

7.250 

7.600 

7.760 

8.000 

8.250 

8.500 

8.750 
9,000 

9.250 

9.500 

9.750 
10.000 

10.500 

11,000 

11.500 

12,000 

12.500 
13,000 
18.600 
14,000 

14.600 
15.000 
16.C00 
16,000 

16.500 
17,000 

17.600 
18,000 

18.600 
19.000 
19,600 
20.000 
41,000 
22,000 
23,000 
24,000 
26,000 
26.000 
27,000 
28,000 
29,000 
80,000 
82.000 
84 000 
36.000 
38,000 
40,000 
42,000 
44,000 
48,000 
48,000 
60.0<>0 
56 000 
60,000 
65.080 
78,000 
75.000 



Rb 

4.600 
4,700 
4.800 
4,900 
6,000 

5.250 

5.500 
6,750 

6, COO 

6.250 

6.600 
6,750 

7. f00 

7.250 

7 600 

7.760 

8,000 

8.250 
8,600 

8 750 
9,000 

9.250 

9.500 

9.760 

10,000 

10.500 

11.000 

11.500 

11,000 

12.500 
13,000 

13.500 
14,000 

14.500 
16,000 

15.500 
16,000 

16.500 
17,000 

17.600 
18 000 

18.600 
19 000 
19,600 
20,000 
21 000 
92,000 
28,000 
24,000 
25,000 
26,000 
27,0 0 
28,000 
29.000 
30,000 
32,0C0 
34,000 
36 000 
38,000 
40 000 
42,000 
44,000 
46,000 
48,000 
50,000 
65T00 
60.000 
65 000 
70 OOO 
75,000 
60,000 


Bb. 

P. 

367 

50 

375 

0 

382 

50 

390 

0 

397 

60 

412 

50 

427 

60 

442 

60 

457 

50 

472 

60 

487 

50 

502 

50 

517 

60 

532 

60 

547 

50 

662 

50 

677 

60 

592 

50 

607 

60 

622 

50 

687 

50 

662 

50 

667 

50 

682 

60 

697 

50 

720 

0 

742 

50 

766 

0 

787 

50 

810 

0 

832 

5) 

855 

50 

877 

; 0 

900 

0 

^22 

CO 

945 

0 

967 

50 

940 

0 

1,012 

60 

1,033 

0 

1,067 

50 

1,080 

0 

1,102 

60 

1,125 

0 

1,.47 

50 

1,177 

60 

1,207 

60 

!,• 37 

60 

1.261 

5‘i 

1,297 

50 

1 327 

60 

1,367 

5 1 

1.387 

50 

1,417 

60 

1,447 

to 

1.477 

5 ' 

1,607 

60 

1,557 

50 

1,667 

60 

1,697 

50 

1,627 

60 

1,667 

50 

1 687 

60 

1,717 

(1 

1,747 

50 

1,786 

50 

1,822 

50 

1,830 

0 

1,897 

60 

1,905 

0 

1,972 

50 
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iM. 

80,000 
85,000 
90,000 
96,000 
1,00,000 
1,06,000 
1,10,000 
1,16,000 
1,90.000 
1,96,000 
1,80,000 
1,36,000 
1,40,000 
1.46,0 iO 
1,60,000 
1,65,000 
1,60,000 
1,65,000 
1,70.000 
1,76,000 
1,80,000 
1,86,000 
1,90,000. 
1,95,000 
9,00,000 


hfl. 

85,000 

90,000 

95,000 
1,00,000 
1,05,000 
1.10.000 
1.16,000 
1,90.000 
1,96,000 
1,30.000 
1,85,000 
1,40,000 
1,46 000 
1,60 000 
1,66,000 
1,60,000 
1,66,000 
1,70,000 
1,76,000 
1,80,000 
1,86,000 
1,90,000 
1,95,000 
9,00,000 
2,05 000 


fia. 
9,010 
8 017 
8,086 
8 199 
2,160 
2.197 
9.235 
2,972 
2,810 
9,847 
9,386 
9,492 
9,160 
2,497 
9,535 
2.672 
9,610 
2,617 
9,685 
9,722 
9,760 
2.797 
9,835 
9,872 
2.910 


P. 

0 

60 

0 

60 

0 

60 

0 

60 
0 
50 , 
0 
50 
0 , 
£0 
0 
60 J 
0 
0 
0 
60 
0 
50 
0 
60 
0 


thousand rupees, or part thereof, [subject 
to a maximum of ten thousand rupees, for 
example,— 


When the 
amount or 
value of the 
subject-matter 
exceeds 

Ra. 

6 , 00,000 
4,00,001 
6 , 00,000 
6 , 00.000 
7,00,000 
8 . 00,000 
9,00.000 
10 00.030 
11,00,000 
11.45,000 


But does not 
exceed 


Proper Fee 


Bs. 

3,05,000 
4,05,000 
6,05,000 
6,05,000 
7.05 000 
8,05,500 
9.05,000 
10 05.000 
U.03,000 
11,60,000 


Ra. P. 

6,660 0 

4.410 0 

5.160 0 

5.910 10 
6,600 C 

7.410 0 

6.160 0 

8.910 0 

9.6S0 0 

9,997 50 


and the fee increases at the rate of thirty 
seven rupees eight annas for every &ve 


and for all amounts and values exceeding 
Rs. 11,50,000 the court-fee is Rs. 10,000.] 

—Bihar A Orissa Act II of J9^2[21-8-1922j; 
Bihar Act XVII of 1939 [2-11-1939J and 
Bihar Act Vll of 1958 [1-4-1958]. 


Chandigarh 

Sea under Punjab. 

Delhi 

See under Punjab. 

Madhya Pradesh 

“Table of rates of ad valorem fees leviable on the institution of suits under Article 1-A. 
When the i When the 

amount or 1 But does not Proper Fee amount or But does not Preppy Fos 

value of the exceed value of the exceed 

subject-matter subject-matter 

exceeds ; exceeds 

(1) I 

Rb. 
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( 1 ) 

420 

431 ) 

440 
4eo 
460 
470 
480' 
490 
500 
510 
620 
530 
540 
550 
560 
570 
580 
590 
600 
6.0 
6 0 
630 
640 
< 50 
660 
670 

t»-0 
6 0 
700 
710 
7 20 
730 
VjO 
' 5 ' 

7» 0 

770 

780 

7 Ki 

800 

hlf 

8/0 

830 • 

84 ’ 

850 
860 
870 
880 
890 
90j 
910 
920 
930 
940 
950 
9P0 
970 
?80 
990 
^0l;0 
1.100 
1.200 
1 300 
1 400 
1,500 
600 
1 700 
1 800 

1 ,voo 

2 0 ( 0 

2,100 


( 2 ) 

430 

440 

450 

460 

470 I 
480 
490 
500 
510 
620 
530 
540 
550 
£60 
670 
580 
590 
600 
610 
620 

630 ' 

640 i 

650 I 

660 I 

670 ; 

680 ! 

690 ! 

700 I 

710 
720 
730 
740 
750 
760 
770 
780 
790 
800 
810 
820 
830 
840 
P50 
860 
870 
880 
890 
900 
910 
920 
930 
940 

950 i 
960 
970 
080 
990 
1,000 
1,100 
1.900 
1,300 
1.400 
1 FOO 
16 00 
1,700 
1,800 
1.900 
9,000 
9,100 
9 200 


(3) 


43 

00 

44 

00 

45 

Ou 

46 

• 0 

47 

00 

48 

00 

49 

00 

50 

00 

51 

00 

52 

00 

53 

00 

54 

00 

55 

00 

56 

00 

67 

00 

58 

00 

59 

00 

60 

00 

61 

00 

62 

00 

63 

00 

61 

00 

65 

00 

66 

00 

67 

00 

68 

00 

69 

00 

70 

00 

7i 

00 

72 

00 

73 

00 

4 

00 

5 

00 

76 

00 

7/ 

00 

78 

00 

79 

00 

80 

00 

81 

00 

82 

00 

83 

00 

84 

00 

65 

00 

8fi 

00 

87 

00 

88 

00 

t>9 

00 

90 

00 

91 

00 

92 

00 

93 

00 

94 

00 

95 

00 

96 

00 

97 

00 

98 

00 

99 

00 

lOO 

00 

llO 

00 

120 

00 

l30 

00 

l40 

00 

l50 

fO 

160 

00 

170 

00 

180 

00 

160 

00 

200 

00 

210 

00 

220 

00 


( 1 ) 

2,200 

2,3CO 

2.400 

2.500 
2,600 

2.700 
2,800 
2,600 
3,000 
3,1* 0 

3.200 

3.300 
3 400 

3.500 
3,600 
3 700 

3.600 

3.900 

4,00a 

4.100 

4.200 

4.300 

4.400 

4.500 

4.600 

4.700 

4.800 

4, ^00 

5 000 

5.100 
5.2< 0 

5, >00 

5.400 

6.500 

5.600 

5.700 

5.800 

6.900 

6,000 

6 100 

6 200 • 

6.300 
6.4C0 

6.500 

6.600 

6.700 

6.800 

6 , (00 
7 000 
7,IC0 

7.200 

7.300 
7 400 

7.600 

7.600 

7.700 

7.800 

7.900 

8,000 

8.100 

8.200 

8.300 

8.400 

8.500 

8.600 

8.700 

8.800 

8.900 
9,000 
9.100 


( 2 ) 

2,303 
2,4 00 

2.500 
2.600 

2.700 
2,800 

2 900 
3,000 

3.100 

3 200 

3.300 

3.400 
3,600 

3.600 

8.700 

3.800 

3.900 

-,000 

4.100 

4.200 

4.300 

4.400 
4,f00 

4.600 

4.700 

4.800 

4.900 
5,000 

6.100 

5.200 

5.300 

5.400 

5 500 

5.600 

6.700 

6.800 

6 900 
6,000 
6,100 

6.500 

6, *100 

6.400 

6.600 
P,600 

6.700 
6,800 

6.900 
7.000 

7.100 

7.200 

7.300 

7.400 
7,600 

7.600 

7.700 

7.800 

7.900 

8,000 

8.100 

8.200 

8.800 

8.400 

8.600 
8,600 

8.700 
8.800 

8.900 
9,000 
9,100 

9.900 


(3) 

% 

730 

fO 

240 

00 

250 

00 

260 

00 

270 

00 

280 

00 

290 

00 

300 

00 

310 

00 

320 

00 

380 

00 

340 

00 

350 

00 

360 

00 

370 

00 

380 

00 

390 

00 

<00 

o-» 

410 

00 

420 

00 

480 

00 

440 

00 

460 

00 

460 

00 

470 

00 

480 

00 

490 

00 

600 

00 

610 

00 

520 

00 

5^0 

.00 

540 

00 

650 

00 

660 

00 

670 

00 

680 

00 

590 

00 

600 

00 

610 

00 

620 

00 

630 

00 

640 

00 

660 

00 

660 

00 

670 

00 

680 

00 

690 

00 

700 

00 

710 

00 

720 

00 

780 

00 

740 

00 

760 

00 

760 

00 

770 

00 

780 

00 

790 

00 

800 

00 

810 

00 

820 

00 

830 

00 

840 

00 

860 

00 

860 

00 

870 

0.0 

860 

00 

890 

00 

900 

00 

910 

00 

920 

00 
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( 1 ) 

Bi . 

(6) 

lU. 

( a ) 

Rs . 

• 

MOO 

9,800 

960 

00 

0,800 

9,400 

940 

oo 

9,400 

9,600 

960 

00 

0,800 

9,600 

960 

00 

9.600 

9,700 

970 

00 

9,700 

9,800 

980 

00 

0,800 

9,900 

990 

00 

9,900 

10,000 

1,000 

00 

10,000 

10.600 

1,087 

50 

10,600 

11,000 

1,075 

00 

11,000 

11,600 

1,112 

60 

11,500 

18,000 

1,160 

00 

18,000 

18,500 

1,187 

60 

18,600 

18,000 

18,600 

1,325 

00 

18,000 

1.262 

60 

18,600 

14,000 

1,800 

00 

14.000 

14,500 

1,837 

60 

14,600 

16,000 

1,876 

00 

15,000 

16,600 

1.412 

60 

16,600 

16,000 < 

1,460 

00 

16,000 

16,600 

1,487 

60 

16,600 

17,000 

1.625 

00 

17,000 

17.600 

1.663 

60 

17.600 

18,000 

1.600 

00 

18,000 

18,600 

1,637 

50 

18,600 

19,000 

1.676 

00 

19,000 

19,600 

1 712 

60 

19,600 

80,000 

1,760 

00 

30,000 

81,000 

1,800 

00 

81,000 

93,000 

1,650 

00 

88,000 

28,000 

1,900 

00 

98,000 

84,000 

1,950 

00 

84,000 

36,000 

2,000 

00 

85,000 

86,000 

2,060 

00 

86,000 

27,000 

2,100 

00 

87,000 

‘ 88,000 

8,160 

00 

88,000 

29,000 

2,200 

00 

89,000 

80,000 

2 250 

00 

80,000 

31,000 

2,800 

60 

81,000 

82,000 

2,350 

00 

88,000 

83.000 

2,400 

00 

83,000 

34,000 

2,460 

oo 

84,000 

35.000 

2,500 

00 

85,000 

36,000 

2,560 

00 

86,000 

37,000 

2,600 

00 

87,000 

88,000 

2,660 

00 

38,000 ' 

39 000 

2,700 

00 

89,000 

40,000 

2,760 

00 

40,000 

41,000 

2,800 

00 

41,000 

42,000 

2,860 

Oj 

49,000 

48,000 

2,900 

00 

48,000 

44,000 

2 960 

00 

44,000 

45,000 

8,000 

00 

45,000 1 

46.000 

8,050 

00 

46,000 

47,000 

8,100 

00 

47,000 

48 000 

8.160 

00 

48,000 

49,000 

3,200 

00 

49,000 

60,000 

8,250 

00 

50,000 

61,000 

8,800 

00 

81,000 

63,000 

68,000 

8,850 

00 

68,000 

8,400 

00 

68,000 

64,000 

8,460 

00 1 

64,000 

65,000 

8,600 

00 i 

65,000 

56,000 

8,050 

00 

r , 66,000 

57,000 

8,600 

00 

gfiyoo 

68,000 

8,660 

00 


59,000 

8,700 

00 

6 M 00 

60,000 

8,750 

00 ' 

60,000 

61,000 
' 62,000 

8,800 

00 


8,850 

00 
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( 1 ) 

Rs. 

62,000 

I (2) 

Rs. 

1 63.000 

(3) 

Rs. 

8,900 

00 

63,000 

1 64.000 

3.050 

00 

64,000 

66,000 

4,000 

00 

65.000 

66,000 

4,050 

00 

66,000 

67,000 

4,100 

00 

67,000 

66.000 

4.150 

00 

68,000 

69,000 

4,200 

00 

69,000 

70.000 

4,250 

00 

70,000 

71,000 

4,300 

00 

71.000 

72,000 

4,350 

00 

72,000 

78,000 

4,400 

00 

78,000 

74,000 

4,460 

00 

74,000 

76,000 

4,600 

00 

76,000 

76,000 

4,650 

00 

76,000 

77,000 

4,600 

00 

77,000 

78,000 

4.660 

00 

78.000 

79,000 

4,700 

00 

79,000 

80,000 

4,750 

00 

80,000 

81,000 

4,800 

00 

61,000 

82,000 

4.860 

00 

82,000 

83,000 

4 900 

00 

83,000 

84.000 

4.960 

00 

84,000 

86,000 

6.000 

00 

85,000 

86,000 

6,050 

00 

86,000 

87,000 

6,100 

00 

87,000 

88,000 

6,160 

00 

88,000 

89,000 

1 6,200 

00 

89,000 

90,000 

> 5.250 

00 

90,000 

91,000 

5,300 

00 

91 000 

92,000 

6,350 

00 

92,000 

93,000 

5,400 

00 

93.000 

94.000 

5,450 

00 

94,000 

95,000 

5,600 

60 

96,000 

96,000 

5 650 

00 

96,000 

97,000 

5,600 

00 

97,000 

98,000 

5,650 

00 

98,000 

99,000 

6,700 

00 

99,000 

1 , 00,000 

5,750 

00 

1 . 00,000 

1 , 01,000 

6 . 7 S 0 

00 

1 . 01,000 

1 . 02,000 

6,830 

00 

1 , 02,000 

1 . 03,000 

5 870 

00 

1 , 03,000 

1 01,000 

5,910 

00 

1 , 04,000 

1 , 05,000 

5,950 

00 

1 , 05,000 

1 , 06,000 

5,990 

00 

1 , 06,000 

1 , 07,000 

6,030 

00 

1 , 07,000 

1 , 08,000 

6,070 

00 

1 , 08,000 

1 , 09,000 

6,110 

00 

1 , 09,000 

1 , 10,000 

6,160 

00 

1 , 10,000 

1 , 11,000 

6,190 

00 

1 , 11,000 

1 , 12,000 

6,230 

00 

1 , 12,000 

1 , 13,000 

6,270 

00 

1 , 13,000 

1 , 14,000 

6,310 

00 

1 . 14,000 

1 , 16.000 

6,360 

00 

1 , 16,000 

1 , 16,000 

6,890 

00 

1 , 16,000 

1 , 17,000 

6,430 

00 

1 , 17,000 

1 , 18,000 

6,470 

00 

1 , 18,000 

1 , 19,000 

6,610 

00 

1 , 19,000 

1 , 20,000 

6,560 

00 

1 , 20,000 

1 , 21,000 

6 690 

00 

1 , 21,000 

1 , 23,000 

6,630 

00 

1 , 22,000 

1 , 28,000 

1 , 24,000 

6,670 

00 

1 , 28.000 

6,710 

00 

1 , 24.000 

1 , 25,000 

6,760 

00 

1 , 26.000 

1 , 26,000 

6.790 

00 

1 , 26.000 

1 , 27,000 

6,830 

00 

1 , 37,000 

1 . 26,000 

6>870 

00 

1 , 28,000 

1 . 29,000 

6.910 

00 

1 , 29,000 

1 , 30,000 

6,960 

00 

1 80,000 

1 . 81,000 

6,990 

00 

1 , 8 ] .000 

1 , 82,000 

7,080 

00 
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( 1 ) 

Bs. 

1,32.000 
1,33,000 
l,34,OOi 
1,36,000 
1,36 000 
1.37,000 
1,38,000 
1,39,000 
1,40,000 
1.41,000 
1,42,000 
1,43,000 
1,44,000 
1,45,000 
1,46,000 
1.47,000 
1,48,000 
1,49,(JOO 
1,60,000 
1,61,000 
1,62,000 
1,53,000 
1,54,000 
1,56,000 
1,56,000 
1,57,000 
1,58,000 
1,69,000 
1,60,000 
1,61,000 
1,62.000 
1,68,000 
1,64,000 
1,66,000 
1 . 66,000 
1,67,000 
1 68,000 
1,69,000 
1,70,000 
1,71,000 
1,72 000 
1.73,000 
1,74,000 
1,75,000 
1,76,000 
1,77,000 
1,'8,000 
1,79,000 
1.80,000 
1,81,000 
1,82,000 
1 , 88,000 
li 84,000 
1,86,000 
1,86,000 
1,87,000 
1.88,000 
1,89,000 
1,90,000 
1.91,000 
1.92,000 
1.98,000 
1,94,000 
1.95,000 
1.96,000 
1,97,000 
1,98,000 
1,99,000 
9,00.000 
2,01,OCO 


( 2 ) 

Bs, 

1,33,000 
1,34,000 
1,36,000 
1,36,000 
1,37,000 
1,38.000 
1,39,000 
1,4U,000 
1,41,000 
1,42,000 
1,43,000 
1,44,000 
1,45,000 
1,46,000 
1,47,OCO 
1,48000 
1,49,000 
1,60,000 
1,61,000 
1,62,000 
1,63,000 
1,54,COO 
1,65,000 
1 , 66,000 
1.67,000 
1,58,000 
1.69,000 
1,60,000 
1.61,000 
1,62,000 
1,63.000 
1,64,000 
1 , 66,000 
1 . 66.000 
1,67,000 
1 . 68.000 
1,69,000 
1.70,000 
1,71,000 
1,72.000 
1.78,000 
1,74,000 
1.76,000 
1,76,000 
1,77,000 
1,78,000 
1,79,000 
1,80,000 
1,81,000 
1,82,000 
1 , 88,000 
1,84.000 
1 , 86,000 
1,86 000 
1,87,000 
1 , 88,000 
1,80,000 
1,90,000 
1,91,000 
1,92,000 
1,98,000 
1,04,000 
1,96,000 
1,96,000 
1,97,000 
1,98000 
1,90,000 
8.00,000 
2 . 01,000 
2,08,000 


( 3 ) 

£s. 

7,070 00 

7.110 00 

7.160 00 

7.190 00 

7.230 OO 

7.270 00 

7.310 00 

7.350 00 , 

7.390 00 

7.430 00 

7.470 00 

7.610 00 
7,550 00 

7.690 00 

7.630 00 

7.670 00 

7.710 Oo 

7.760 00 

7.790 00 
7,830 00 
7 , b 70 00 

7.910 00 
7,950 00 

7.990 00 
8,010 00 
8;070 00 

8.110 00 

8.160 00 

8.190 00 

8.230 00 

8.270 00 

8.310 00 

8.350 00 

8.390 00 

8.430 00 

8.470 00 

8.610 00 
8.650 00 
8,590 00 

8.630 00 

6.670 00 

8.710 00 
8,750 00 

8.790 00 

6.630 00 
6,870 00 

6.910 00 
8,960 00 

8.990 00 
9,080 00 
9,070 00 
9,110 00 

9,160 00 

9.190 00 
9,280 00 

9.270 00 
9,810 00 
9.860 00 
9 , 890 ' 00 
9,480 00 

9.470 00 

9.610 00 
9,660 00 

9.690 00 

8 i 080 00 

9.670 00 

9.710 00 

9.760 00 

9,760 00 
9,810 00 


( 1 ) 

Bs. 

2,03 000 
2.03,0(0 
2,04,f00 
2,06,000 
3,05,000 
' 2,07,000 
2,08,000 
2,09.000 
2,10,000 
2,11,000 
2,12,000 
2,13,000 
2,14,000 
2.15,000 
2,16,000 
2,17.000 
2,18,000 
2,19,000 
2,20,000 
2,21,C00 
2,22,000 
2,23.000 
2,74,000 
2,25,000 
2,26,000 
2,27,000 
2,28.000 
2,29,000 
2,30,060 
2,31.000 
2,32,000 
2,33,000 
2.84,000 
2,85,000 
2,36,000 
2,87,000 
2 , 88,000 
2,89,000 
2,40,000 
2,41,000 
2,42.000 
2,48,000 
2,44,000 
2,46.000 
2,46,000 
2.47,000 
2,48,000 
2.49,000 
2.60,000 
2,61,000 
2,52.000 
2 , 68.000 
2,64,000 
2 , 66,000 
2 , 66.000 
2.67,000 
9,56,000 
1.69,000 
2,60,000 
2,61.000 
2,62,000 
2 , 68.000 
2.64.000 
2,65 000 
2 , 66.000 
2,67,000 
2,68.000 
2,69,000 
2,70,000 


III 


( 2 ) 

Bs. 

2,03 0 0 
2.04,UOO 
2,05,000 
2,06, >00 
3.07,000 
2,0'<,000 
3,09,000 
2 , 10.000 
2 , 11,000 
2,13,000 
2,13,000 
2,14,000 
2,16,000 
2,16,000 
2,17,COO 
2,18.000 
2,19.000 
2 , 20,000 
2 , 21,000 
2 , 22,000 
3,28,COO 
2,24,000 
2.25,000 
2,26,(.00 
2,27,000 
2 28,000 
2,29,000 
2.30,000 
3,31,000 
2.3;,500 
2 , 88.000 
2,34,000 
2,36,000 
2,36,000 
2,37.000 
2,88,000 
2 89.000 
2,40.000 
3.41,000 
2,42,000 
2,48,000 
2,44,000 
3,46,000 
2,46,000 
3,47,000 
2,48,000 
2,49.000 
2,60.000 
2,61,000 
2,62.000 
2,68 000 
2,64.000 
2,65,000 
2 , 68.000 
2,67,000 
9,68,000 
2,69.000 
2 60.000 
2,61,000 
3.63,000 
2,63,000 
2,64,000 ' 
3,66,000 
2,66,000 
2.67,000 
3,68,000 
2,69 000 
3,70.000 
2 .'’ 1,000 
2,73,000 


(3) 

Bs. 


9,840 

00 

9,870 

00 

9,900 

00 

9,930 

00 

9,960 

00 

9,990 

00 

10,020 

00 

10,050 

00 

10,080 

00 

10,110 

00 

10,140 

CO 

10,170 

00 

10.200 

00 

10,230 

00 

10,260 

00 

10.290 

00 

10,320 

00 

10,860 

00 

10,880 

00 

10.410 

00 

10,440 

00 

10,470 

00 

10.600 

00 

10.680 

00 

10.560 

00 

10.690 

00 

10.620 

00 

10,660 

00 

10,680 

00 

10,710 

00 

10,740 

00 

10,770 

00 

10,800 

00 

10,880 

00 

10,860 

00 

10,890 

00 

10,920 

00 

10,960 

00 

10,980 

00 

11,010 

00 

11,040 

00 

11,070 

00 

11,100 

00 

11,180 

00 

11,160 

00 

11,190 

00 

11,220 

00 

11,360 

00 

11,380 

00 

11,810 

00 

11,840 

00 

11,870 

00 

11,400 

00 

11,480 

00 

11,460 

00 

11,490 

00 

11,680 

00 

11,660 

00 

ll.6>0 

00 

11.610 

00 

11,640 

00 

11.670 

00 

11,700 

00 

11,780 

00 

11,760 

00 

11,TOO 

00 

11,820 

00 

11,850 

00 

11,880 

00 

11,910 

00 
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<l) 

(2) 

(V 


Rs. 

Us. 

Rs. 

P. 

t.f • 000 

9,7 ,000 

n,940 

00 

t,71,000 

9,74 000 

11,970 

00 

9,74,COO 

2,76,000 

12,000 

00 

2»75,000 

1 9,76.000 

19,080 

00 

2,76.000 

2,77,000 

12,060 

00 

2,77,000 

2,78 000 

19,090 

00 

2,78,000 

2,70.000 

19,120 

00 

2,79 000 

2,80 000 

13,160 

00 

2,80,000 

2,81,000 

19,IPO 

00 

2,61,000 

2,82.000 

13,210 

00 

2,62,000 

9.83,000 

12,240 

00 

2,68,000 

3,84,000 

19,270 

00 

2,84,000 

9,86.000 

12.800 

00 

2.86.000 

3,88,000 

12,880 

00 

2,86 000 

2 87,000 

19,860 

00 

2,87,000 

9 68 000 

12,890 

00 

lanipur and Tripura 

Same as that of Assam 

— See G. ! 

s. 


(1) 

{^/ 

I 


Rs. 

Rs. 

Hs. 

1*. 

9,88,000 

9,66,000 

1^430 

00 

2,69,000 

3,90,000 

19,450 

00 

2,90,000 

2,91.000 

12.4F0 

00 

2,01 000 

9.92,000 

12.510 

00 

9,99.000 i 

9,98,000 

17.310 

00 

2,98.000 

2,94,000 

12,570 

00 

9,04,000 

2,95,000 

12,600 

00 

2,9t.OOO 

9,»ie,ooo 

12,^10 

00 

2,96.000 

9,97.000 

12,660 

00 

2,97,000 

9,08.000 

12,690 

00 

9,98,000 

2,9<^.000 

1'.720 

00 

9,99.000 

8,00,0JO 

1V,7.‘0 

0) 

3,00,000 

3,01,000 

12,7 0 

00 

-Court-fees (Nf. P. Amendment) . 

Act 


Orissa 

The fees have:l>een increased by way of surcharge by Orissa Act XX of 19-17, the 
text whereof as amended is reproduced in Appendix I given at tiie end of 
Sch. III.l 

(a) Table of rates of ad valorem fees leviable on plaints, etc., mentioned in Article I 
of Schedule I. 


cS 




V 


120 
180 
140 
ISO 
160 
170 
180 
100 
200 
210 
220 
280 
. 240 

% 2M 


ISO 

140 

160 

160 

170 

160 

190 

200 

2X0 

920 

280 

940 

250 

960 


10 

11 

12 

13 

14 
16 
16 
17 
IP 
19 
90 
21 
22 
28 


60 

50 

60 

60 

SO 

60 

60 

60 

60 

60 

60 

60 

60 

fiO 


Whan the 
amount or 
value of the 
subject-matter 
exceeds 

But does not 
e.iceed 

Proper Fee 

When the ■ 
amount or 
value' of the 
subject-matter 
exceeds 

But doe*: not 
exceed 

i 

r 

(1) 

(2) 

(3) 


(1) 

(2) 

Rs. 

Rs. 

Rs. 

P-i 

Rs. 

IV. 

« 

6 

0 

36! 

260 

270 

6 

10 

0 

76! 

270 

280 

10 

15 

1 

10 

280 

290 

16 

20 

1 

60 

290 

300 

90 

25 

1 

8S 

800 

310 

95 

30 

2 

26, 

S10 

320 

SO 

36 

2 

60 

320 

3.30 

85 

4 

40 

8 

0 

330 

340 

40 

45 

3 

35 

840 

S50 

46 

50 

3 

76 

850 

SO 

60 

66 

4 

10 

360 

870 

55 

60 

4 

60 

8’0 

8«'i 

60 

65 

4 

85 

380 

390 

66 

70 

6 

26 

3^0 

400 

70 

75 

5 

eo 

400 

4>0 

76 

80 

6 

0 

410 

420 

60 

86 

6 

35 

1 420 

430 

- 86 

80 

6 

75 

430 

440 

90 

96 

7 

10 

440 

450 

96 

100 

7 

SO 

450 

460 

100 

110 

8 

50 

480 

470 

110 

120 

9 

SO 

40 , 

480 


480 

490 

500 

510 

520 

530 

640 

650 

660 

670 

580 

590 

600 

610 


490 

too 

510 

520 

680 

540 

560 

560 

670 

5a0 

690 

eoo 
6 0 
620 


Proper Foe 


(3) 

Rs. P 
24 


£0 


IVol. 7.1 3 A. M. 9 


25 60 

26 50 

27 50 

28 50 

29 50 
80 60 
3’ 50 

32 50 

33 50 
?4 FO 
;55 fiO 

34 50 

37 50 

38 50 

39 50 

40 50 

41 .40 

42 50 

43 .50 

44 60 

45 60 

46 59 

47 50 

48 60 

49 75 

50 84 

52 00 

53 10 

61 SS 
65 85 

56 50 

67 60 

68 75 
59 85 . 
61 OO 
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Hs. 

eso 1 

830 

640 

660 

660 

670 

600 

690 

700 

710 

720 

730 

740 

760 

760 

770 

780 

790 

BOO 

BIO 

diO 

800 

840 

eeo 
660 
870 
880 
890 • 
900 
910 
920 
930 
940 
950 
960 
970 
986 
990 
i.OOO 
1.100 
1,200 

1.300 

1.400 
1,500 
16.00 

1.700 
1,800 

1 900 
2,000 
2,100 
2,200 

2.300 

8.400 

2 500 

2,•'00 

2.700 
2,800 

2.900 
3,000 
3,too 
3.200 

3.300 

3.400 
3,600 
3,600 
3,700 
38.00 

3.900 
4.000 
4,100 
4 200 



Rs. 

P. 

. R''. 

•;62 

10 

4,300 

68 

25 

4,400 

64 

35 

4,500 

166 

60 

4,f00 

66 

60 

i.700 

67 

76 

4,800 

88 

85 

1,900 

^70 

00 

5,000 

71 

10 

5,100 

72 

25 

5,700 

73 

35 

6,300 

74 

50 

5,400 

75 

60 

5.500 

76' 

75 

5 600 

77 

86 

5.700 

79 

00 

5,800 

60 

10 

5,900 

81 

25 

6,000 

82 

36 

6,100 

83 

60 

6,900 

84 

60 

6,300 

85 

76 

6 400 

86 

85 

6,500 

88 

00 

6 ,Pro 

89 

10 

6,700 

90 

25 

S.B'iO 

91 

36 

6.900 

92 

66 

7 000 

93 

60 

7 100 

94 

75 

7.200 

96 

€5 

7,300 

97 

00 

7.400 

98 

10 

1 7,500 

99 

26 

i 7,750 

100 

85 

8,000 

101 

60 

8,250 

102 

60 

S.roo 

103 

76 

8,750 

111 

25 

9,000 

118 

75 

9,250 

126 

26 

9,500 

133 

76 

9.750 

141 

26 1 

1 

10,000 

148 

75 

10 500 

166 

25 

11 000 

168 

75 

11 500 

171 

25 

12 000 

178 

75 

12 500 

186 

26 

13,000 

193 

76 

13,600 

201 

26 

14,000 

208 

76 

14,500 

216 

26 

15,000 

223 

76 

16,500 

281 

25 

16.‘ 00 

288 

76 

16,500 

948 

95 

17.000 

258 

76 

17,500 

261 

25 

18 000 

268 

76 

18,500 

276 

26 

10 000 

288 

76 

19,500 

991 

26 

20,000 

898. 

76 

21.000 

806 

25 

22,000 

813 

76 

23,000 

321 

25 

24,000 

328 

76 

26.000 

386 

25 

26,000 

348 

76 

27,000 

351 

25 

28,000 1 


Rs. 

4.400 
4.600, 

4.600 
4,70Q 
4.800 
4 900 
5,000 
6,100 

5.200 
6,300 

6.400 

5.500 
I 5.600 

6.700 
6.t00. 
6,900 
6.000 
6.100 

6.200 

6.300 
6,400 

6.500 

6.600 

8.700 
6 800 
6,900 
7.000 
7.100 
7,200 

7.300 
7 100 

7.500 

7.750 
8,000 
8.260 
8,600 

6.750 
9,000 
0 , 2*0 
9,600 
P,760 

10,000 

10.500 
11,000 
n 500 
12.000 

12.500 
13.000 

13 500 

14 000 

14.500 

16 ooa 

15.600 
16 000 

16 500 

17 000 

17.600 
18,000 

18 600 
19,000 
19,^00 
20 000 
21 000 
22,000 
23,000 
24,000 
25,000 
26.000 
27,000 
28,000 ‘ 
29 000 • 

u: — 


Rs. P. 
358 79 
966 25 
678 75 
881 26 
888 75 
896 96 
408 75 
4Il 26 
418 76 
426 25 
488 76 
441 25 
448 75 
466 25 
468 75 
471 26 
478 75 
488 25 
498 75 
501 95 
508 76 
^ 516 26 

623 76 
531 25 
638 75 
646 25 
558 75 
661 95 
668 75 


576^ 25 
588 75 

601 26 
606 26 
621 26 
636 26 
651 26 
666 26 
661 25 
696 25 
711 26 
726 25 
^ 741 26 

763 76 
786 25 
808 76 
831 26 

853 75 

876 25 
898 76 
921 25 

948 75 
966 25 
988 76 
1,011 26 
* 1.033 76 
1,066 26 
1.078 76 
1,101 26 
1,123 75 
1 146 26 

1,168 76 
. 1.191 35 
; 1.221 26 
1,251 26 
1,281 26 
, 1,311 26 
1.341 26 
1371 25 
1,401 26 
1431 25 
1,461 26 
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m 

1 

Us. 


its. 

r. 

Us. 

1 Us. 

' Us 

. V 

fiftOOO 

80 000 


1 4-1 

25 

90 

95 

: 7 

10. 

aoooo 

83.000 


1 h'21 

2o 

95 

100 

7 

50 

83,000 

84,000 


l.ftol 

25 

100 

no 

8 

25 

84,0(0 

86 000 


1,581 

25 

110 

120 

9 

00 

88,000 

88,000 

[ 

1,611 

25 

120 

130 

9 

75 

88,000 

40.000 ' 

1 

1.P41 

25 

130 

140 

iO 

50 

( 40,000 

43,000 


l.«7l 

26 

140 

150 

11 

25 

43,000 

44,000 


1 701 

25 

150 

160 

12 

00 

44,000 

4A 000 


1 ’iM 

25 

160 

170 

12 

75 

46 000 * 

46 000 


1.7H1 

25 

170 

180 

J3 

50 

48,000 

50,000 


1,791 

25 

180 

190 

14 

25 


1 




IfO 

200 

15 

00 

When the 

amount or value 

cxcc'cds 

200 

210 

15 

75 

Rs. ©0,000 for 

every five thousand rupi 

fS 

210 

220 

16 

50 

Or part thereot in excess of fifty thou^aiut 

220 

230 

1? 

25 

rupees—thirty-j 

'even rupe^aS eight annas. 


230 

240 

18 

00 

(h) Table of rates of Ad valorem 

fees Icvi- 

240 1 

250 

18 

75 

a ble on plaints, etc., mentioned in Arti; 

-le 

250 

260 

19 

50 

3 of Schedule I. 


• 


260 

270 

20 

25 

. 





270 

280 

21 

00 

When the 

But does not 

Proper Fee 

280 

290 

21 

75 

amount Or 

exceed 




2v0 

300 

22 

50 

value of the 




) 

300 

310 

23 

25 

subject-matter 





810 

320 

24 

00 

exceeds 





320 

330 

24 

75 

. Ra. 

fie. 


Bb. 

P. 

830 

340 

25 

50 


5 


0 

35 

340 

350 

26 

25 

5 

10 


0 

76 

350 

360 

27 

00 

10 

1 IS 

1 

1 

10 

860 

370 

27 

75 

18 

30 


1 

50 

870 

380 

28 

50 

30 

25 


i 

85 

380 

3P0 

29 

25 

38 

30 


2 

25 

390 

400 

30 

« 0 

, 80 

35 


■2 

fiO 

400 

410 

30 

75 

36 

40 


8 

00 

410 

420 

SI 

50 

40 

'45 


8 

35 

420 

430 

32 

25 

46' 

50 


8 

75 

430 

4i0 

33 

00 

50 

, . 65 


4 

10 

140 

450 

33 

76 

55 

-60 


4 

50 

460 

460 

34 

50 

60 

85 


4 

85 

460 

470 

35 

25 

65 

70 


5 

25 

470 ; 

A 

480 

36 

00 

70 

75 


5 

60 

480 t 

490 

36 

75 

76 

80 


6 

00 

490 1 

500 

3? 

50 

80 

85 


6 

35 

—Orissa Ac(s V of 1039 (31-10-1939) and XVI 

85 

80 


6 

75 

of 1938, S. 0 





Punjab : Hary ana and Chandigarh ; Delhi. 

"Table of rates of ad valorem fees leviable on the institutioi»?of ‘:uits. 


When the 
amount or 
value of the 
subject-matter 
exceeds 

But does not 
exceed 

« 

Proper Fee 

When the 
amount or 
value of the 
subject-matter 
exceeds 

But docs not 
exceed 

Proper Fee 

» 


Bb, 

Bb 

Bs. 

P. 

V 

Bb. 

. Ps. 

1 B 

r^. 


••a 

5 

‘ 0 

50 


80, 

85 

\ 8 

60 

• 

6 

10 

1 

00 


85 

90 

9 

00 


10 

16 

1 

50 

4 

90 

95 

9 

60 



20 

2 

00 

< 

95 

100 

10 

ro 


20 

25 

2 

50 


100 

110 ! 

11 

00 


25 

80 

8 

00 


no 

120 

19 

00 


80 

36 

8 

50 


120 

130 

13 

00 



40 

4 

00 


130 

140 

14 

00 



45 

4 

60 


140 

160 

16 

OG 

% 

tS 

50 

5 

ro 


1^ 

180 

16 

00 

•1 


55 

6 

'0 


160 

170 

17 

00 



, 60 

6 

A 

00 


170 

160 

!8 

00 


cmK 

f;6 

6 

■A 

so 


180 

190 

to 

Ofi 


iSi'iBrcr 

%o. 

7 

00 


190 

900 

20 

00 



IS 

7 

J 

60 

^ ^ 1 


200 

210 

21 

00 



80 

8 

00 


^]0 

■wa 

. 23 

00 
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[The] Coui't'fees Act, 1870 

N 


( 1 ) 

Vs. 

220 

280 

240 

260 

2E0 

270 

2t^0 

280 

^GO 

810 

820 

880 

840 

850 

860 

870 

880 

890 

iro 

410 
420 
430 
440 
•4 SO 
460 
470 
480 
490 
500 
610 
520 
530 
640 
6t0 
560 
670 
680 
5b 0 
600 
610 
620 
630 
640 
650 
660 
670 
660 
6U0 

700 

7i0 

720 

7«0 

740 

760 

7eo 

770 

760 

790 

8<<0 

8i0 

820 

880 

640 

850 

860 

670 

860 

690 

900 


(2) 

Vs. 

230 

240 

250 

260 

270 

26) 

290 

800 

31U 

320 

330 

840 

350 

360 

370 

360 

360 

400 

410 

420 

480 

440 

450 

460 

470 

480 

490 

500 

610 

620 

630 

640 

550 

6b0 

670 

580 

690 

600 

610 

620 

630 

610 

650 

660 

670 

660 

690 

700 

7l0 

720 

730 

740 

750 

760 

770 

780 

79'> 

600 

8JQ 

820 

630 

840 

860 

880 

870 

880 

890 

900 

910 


1 (3) 

(U 

Be. 

dP 

Es. 

28 

00 

910 

24 

00 

920 

26 

00 

930 

26 

00 

940 

27 

00 

950 

26 

00 

9'0 

29 

00 

970 

30 

00 

98<t 

31 

00 

890 

32 

00 

l,0i 0 

33 

00 


34 

Oo 

1.100 

35 

00 

1,200 

36 

00 

1,300 

37 

00 

1,400 

38 

00 

1,500 

39 

00 

l.POO 

40 

00 

1,7l0 

41 

00 

1 )-00 

42 

0» 

1,900 

43 

00 

2,000 

44 

10 

2.100 

4b 

00 

2,->00 

46 

1-0 

2,:^00 

47 

00 

2,400 

48 

00 

2,f 00 

49 

ou 

2.-00 

60 

00 

2, 00 

76 

60 

2,‘-00 

78 

00 

2.POO 

79 

5li 

8,000 

81 

00 

3,100 

62 

50 

8,'0(» 

84 

00 

8,5 0 

86 

60 

3,i00 

87 

00 

8, OO 

86 

60 

3, < 0 

90 

00 

3,700 

91 

60 

8,“00 

93 

00 

. 8,9< 0 

94 

50 

'4,000 

. 96 

00 

4,100 

97 

60 

4,200 

99 

00 

4,^00 

]00 

60 

4,400 

102 

00 

4.’ 0 1 

103 

10 

4,600 

l05 

00 

4,700 

lOB 

50 

4,-00 

l08 

00 

4,of0 

]09 

50 

6,000 

111 

00 

6,260 

112 

50 

6,500 

114 

00 

8,7^0 

116 

60 

6,000 

117 

00 

6, 50 

116 

60 

6,500 

120 

00 

6,'50 

181 

60 

7,000 

123 

00 

7,250 

124 

60 

7,* 00 

126 

(0 

7,'50 

127 

60 

8,000 

129 

€0 

0,250 

180 

60 

8,500 

132 

00 

8,7 0 

188 

60 

9,000 

186 

00 

9,250 

186 

60 

9,500 


(2) 

1 (8) 

He. 

Bb. 

* 

nP. 

920. 

188 

00 

930 

189 

50 

940 

141 

00 

960 

142 

£0 

9f0- 

144 

00 

970 

146 

60 

9>-0 

147 

00 

990 

146 

60 

1,000. 

• 160 

00 

1,100 

162 

90 

1,2* 0 

174 

40 

1,300 

186 

60 

1,100 ^ 

198 

80 

1.500/ 

911 

00 

1,600 

223 

90 

1,700 

286 

40 

1,-00 

247 

60 

1,900 

259 

f-O 

2,000 

272 

00 

2,100 

284. 

20 

2,-.00 

296 

40 

2,-^ 00 

808 

60 

2, 00 

820 

80 

2,500 

888 

00 

2,<=00. 

345 

20 

2,700 

867 

40 

2,^00 

869 

60 

2,‘-00 

881 

80 

8,000 

894 

00 

3,100 

406 

20 

3,200 

418 

40 

8.H00 

4*0 

60 

8,400 

442 

80 

8,500 

465 

00 

8,600 

467 

20 

8,700 

479 

40 

8, 00 

491 

eo 

8,900 

603 

80 

4,000 

616 

00 

4,^00 

628 

20 

4,V00 

540 

40 

4,S00 

653 

60 

4,400 

564 

80 

4,'00 

677 

00 

4,‘^00 

6c9 

20 

4,700 

601 

40 

4,800 

618 

60 

4,900 

626 

80 

6,000 

688 

00 

6,260 

662 

40 

6,60 1 

686 

to 

6,760 ■ 

711 

20 

6,000 

-735 

60 

6.200 

760 

00 

6,500 

. 784 

40 

6,750 

808 

to 

7,000 

838 

26 

7,260 

867 

60 

7,600 

882 

00 

7.760 

906 

40 

8,000 

980 

80 

6,260 

965 

20 

8,.* 00 

979 

60 

8,7^0 

1004 

00 

9,000 

1028 

40 

9,250 

1052 

80 

9,500 

.1077 

20 

9,760 

iloi 

60 
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p,no 

10,000 

10,600 

11,000 

1^^00 

12,000 

12.500 

13,000 

18,600 
14,000 
14,5 0 
15,000 
16,600 
16,000 
!♦*,* 00 
17,000 
17,500 
19,000 
1»,600 
19,000 
1,9600 
20,000 
91,000 
22,000 
93,000 
24,000 
96,000 
96,000 
97,000 
9 B .000 
29,000 
30,000 
32,000 
84,00 t 
36,000 
36,000 
10,000 
42,000 
44,000 
46,000 
48,000 
60,000 
63,000 
60,000 
66,000 
70,000 
76,000 
00,000 
66,000 
90,^00 
96,000 
1,00,000 
1 , 06,000 
1,10,000 
l,l^000 
1,20,000 
1 , 25,000 
1 , 30,000 
1 , 3‘,000 
. 1 , 40,000 
r 1 , 46,000 
' 1 , 60,000 
1,‘6,000 
,. 1 , 60/100 
<, 1 | 60 /)OO 


( a ) 

JU , 

lO.fOO 

10,600 

11,000 

11,600 

12,000 

12,^00 

18,000 

13 , 5(0 

14,000 

14.600 
It ,000 

15.500 
16,000 

16.500 
17,000 

17.500 
18,000 

18.600 
19 , 0 U 0 

19.500 
20,000 
21,.00 
22,000 
28,0 00 
24,000 
26 ,COO 
2^,01 0 
2 7,000 
28,000 
29,000 
80,000 
82,000 
84,000 
86,000 
8»,0 0 
40,000 
4 v ,000 
44,0 0 
46,000 
4 B , 0 a 0 
60,000 
6,54 00 
60,000 
6 E ,000 
70,000 
76,000 
B 0,000 
87,000 
90,000 
95,000 

1,00,000 
1 , 06,000 
1 , 1 ' ,000 
1 , 16,000 
1,20,000 
l ,2“,000 
1 , 80.000 
1 , 36,000 
1 , 40,000 
1 , 46,000 

l ,* 0/>00 

1 , 55,000 
(, 80,000 
1 , 65,000 
1 , 70,000 


.’ 3 ) I 

1(8 P . 

1120 00 
116i 60 

1109 00 
1235 6 (t 
1272 OO 
1303 60 
131 j 0 ** 

1381 50 


14 IB 
1454 
1491 
1627 
15 B ( 
1600 
1637 
167 ( 

1710 

1746 

1783 

1 - 19 
1858 
1904 
1963 
2002 
i 061 
2 00 
2148 
2187 
2246 

2 - 95 
2344 
23 m 2 
24(1 
2(81 
25^9 
2688 
26.':'6 
2 ^85 
2734 
2783 
2882 
2880 
2882 
2978 
8027 
80 6 
8124 
3178 
3222 
8271 
8320 
8366 
8417 
8466 
8616 
8 . 6'4 
8,612 
8 , 56 l 
8,710 
8,769 
8,608 
8,856 
8,(08 
3,954 
4,003 


00 

50 

00 

60 

00 

60 

00 

50 

t'O 

to 

00 

to 

(0 

80 

60 

(0 

20 

CO 

80 

60 

40 

10 

00 

60 

60 

40 

20 

00 

80 

40 

20 

00 

80 

6 ( 

40 

20 

00 

60 

60 

40 

20 

00 

80 

60 

40 

20 

00 

80 

60 

40 

90 

00 

40 

60 

40 

20 


il) 

1 , 70,000 

1, ':f.,ooo 
1 , 80,000 
1 , 85,000 
1 , 90,000 
1 , 95,000 
2,00,000 
2 . 05,000 

2, (0,000 
2 , 1.‘,000 
2 , VO ,000 
2,2 ,000 
f.,30,000 
2 ,-«*, 000 . 
2 , 41.000 
2,'ft ,000 
2 , 50,4 O ') 
2 , 55 , 0''0 

2, t‘0,000 
^, 3^,000 
2 , 70,000 
2 , 7 ft , nO 0 
2 , 80.000 
2 , 85,000 
2, 0,000 
2 , 95,000 
3 , 00,000 
3 , Oft ,000 
3 ‘, 10.000 
S . lft.OOO 
8 , V 0 /- O 0 
3 2 ,000 
3 , 30,000 

3 , -- 5,000 
8,-'0,000 
3 , 45,000 
8 , 50,000 
8 , 55,000 
3 , 0.000 
3 , 65,000 
3 ,' 0,900 
8,7 *,000 
3 ,'< 0.000 

' 3 ,' 6,000 
3,' 0,0'>0 
8 , 95,000 


( 2 ) 

£ b > 

1 , 76,000 

1 , 80,000 

1,86,000 

1 , 90,000 

1 , 95,000 

2,00,000 

2 , 05,000 

2 , 10,000 

2 , 15,000 
2,-20,000 
00 

2 , 30,000 

2 , 35,000 

2 , 40,000 

V,(r , 0 C 0 
2 , 50,000 
2 , 55,000 

2 , FO,COO 
2 , 65,000 
2 , 70,000 
2 . 7 r ',000 
2 , 00,004 
2 , 95,000 
2 , 90,000 
2 , 9 ft ,000 
3 , 00,000 
3 , 0 ft ,000 
8,10,000 
3 , 1 ft ,000 
3 , 20,000 
3 , 25 ,' 00 

3 , ' 0,000 
.*, 35,000 
3 , 40,000 
S . iR.OOO 
3 , 50,000 
8 , 5 *, 0''0 
8 , 60.000 
3 , 6*,000 
8 ,' 0,0 0 
3 , 75,000 
3 , 80,000 
3 ,^ 5.000 
3 ,‘‘ 0 OO 0 
3 , Q ', 00 ^ 
4 , 00,000 


(3) 

B-. P. 


4,052 
4 , 00 
4,140 
V.198 

4.247 

4,296 

4,344 

4 ,^VS 

4,442 
4 , 4^1 
4 , 5^0 
4 ,‘' 8 >* 
4 , B 37 
4,6 n 
4 , 73 ri 
4 , 7 P 4 
4,‘'32 
4,881 

4, 'ifO 
4,979 
6,008 
5 , 07 a 
6,125 
F.l 74 
5.223 
.*-.'>■2 
6,320 
6 •■69 
fi.-lia 
5.411 
ft,518 
, 5,5 1*4 

5, «13 

! ,652 
5 , 7 ” 

5 ;- o *^ 

5,857 

ft , 905 
f ,' .55 
F «04 

r .^'2 

P.'Ol 

3,1.50 

0,190 

6.248 


00 

80 

fO 

-0 

90 

00 

PC 

60 

^0 

■;o 

00 

nU 

«»0 

20 

00 

80 

"0 

40 

^0 

60 

^0 

69 

■'0 


and when tbo amount or vubje of Ihe 
matter Exceeds rupees 4,00,000 (Four 
Jhe proper fee leviable shall be U*;. 6,248 (Six 
housaiid two hundred and forty-eight) plur 
forty-eight rupee's eighty nayc paisc fer earj^ 
five thousand rupees o^- pari thereof, in 
excess of rupees 4,00,000 (Four Lacs/) 

—Punjab Act XIV cf 1058. S. 4 [25-4-10,581; 
Act 31 of 1960. S. 88 [1.11-1960] c-nd 
for Delhi, G.S.R. 84‘*», Caz. Ind., 
1059. i^t. II . S. 3 (i), o. 1039 [w e f- 
1-8-1959.] 
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Uttar Pradesh 

Ta )le of rate's- of n,'l o't’orem fess les^iaSls 


Where the 
amount or 
value of the 
subject-matter 
exceeds 

But does not 
exceiid 

Proper Fee 

• ^ 

(1) 

(2) 

' . 1 

13) 


Bb. 

Bs. 1 

Ba. 

P. 

1 

• •• 

5 : 

0 

50 

6 

1 10 ! 

1 

Ou 

10 

15 

1 

50 

16 

20 1 

2 

00 

20 

25 

2 

.60 

d6 

80 

3 

00 

SO 

35 

3 

(0 

S5 

40 

4 

00 

4U 

I 46 

4 

50 

46 

60 

6 

00 

&U 

66 

6 

50 

lb 

60 

6 

00 

i;4i 

65 

6 

50 

66 

70 

7 

Ou 

70 

76 

7 

50 

75 

80 

6 

00 

60 

66 

8 

6U 

e5 

90 

9 

00 

90 

95 

9 

OO 

95 

100 

10 

00 

loo 

110 

11 

25 

110 

130 

12 

50 

120 

1:^0 

18 

76 

180 

140 

15 

00 

UO 

ito 

16 

25 

160 

160 

17 

50 

180 

170 

lb 

75 

170 

A 

180 

20 

00 

160 

160 

21 

25 

Uo 

200 

22 

50 

200 

2i0 

23 

76 

210 

220 

25 

00 

220 

2H0 

26 

26 

2S0 

240 

27 

50 

340 

260 

26 

76 

^60 

2t0 

30 

00 

- 260 

270 

81 

25 

2nt 

260 

82 

50 

2('0 

'.VO 

83 

75 

2jo 

300 

85 

00 

soo 

310 

86 

50 

610 

320 

>8 

(0 

620 

830 

89 

50 

3d0 

84C 

41 

00 

B-Ujr 

850 

48 

60 

360 


44 

00 

3ti0 . 

870 

45 

50 

8 0 

360 

47 

00 

360 

390 

46 

60 

3b 0 

40C 

60 

00 

400 

410 

5i 

50 

410 


63 

00 

420 

430 

54 

50 

430 

440 

66 

00 

440 

460 

57 

SO 

.'60 j 


69 

00 

460 

4 0 

60 

50 

470 * 

460 ' 

62 

00 


on the iintitntion ot suits. 


Where the I 


amount or 
value of the 
subject-matter 
exceeds 

But does not 
exceed!? 

Proper Fee 

f 

. ' • < 

-W 1 

f 2 j 

( 6 ) 


Ba . 

Ba . 

Be 

. P. 

4 C 0 

490 

63 

50 

490 

600 

65 

00 

600 

510 

87 

I 26 

5.0 

5^0 

69 

SO 

030 ' 

530 

71 

76 

630 

510 

74 

^00 


660 

76 

25 

5 S 0 

640 

78 

60 

660 

670 

‘ 80 

76 

570 

6 c 0 

83 

00 

5 b 0 

590 

85 

25 

6 V 0 

60 U 

87 

50 

600 


89 

76 

6t0 

620 

92 

00 

620 

680 

94 

25 

680 


96 

50 

640 

650 

98 

75 

660 

660 

101 

00 


670 

103 

25 

670 

660 1 

105 

'60 

6(0 

690 

107 

75 

690 

700 

110 

00 

700 

710 

113 

25 


720 

114 

50 

720 

780 

116 

75 

730 

740 

119 

00 

740 

750 

121 

25 

750 

760 

193 

60 

760 

770 

125 

75 

770 

780 

128 

00 

7 fr 0 


130 

26 

790 


132 

50 

800 

810 

184 

76 

810 

820 

187 

00 

820 

830 

139 

25 


840 

141 

£0 

640 

850 

143 

75 

650 


146 

00 


870 

148 

25 

870 

880 

150 

50 - 

860 

890 

152 

76 

890 


155 

00 

BOO 


167 

26 

910 

920 

151 

50 

920 


161 

75 

980 


164 

00 

9*0 


166 

25 

950 

060 

168 

50 

9 0 

970 

170 

76 

970 

960 

178 

00 

980 


175 

96 

990 


177 

so 

1.000 


< la 9 

50 

1 100 


• * 901 

^0 

1,200 


918 

50 



230 

50 
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[TaMt of Rales—U P. 1 UJ.' 


( 1 ) 

< 9 ) 

( 8 ) 


Ita . 

EU . 

Ba . 

P . 

1,400 

1,(100 

2S7 

5 *' 

1,500 

1,600 

219 

50 

1,600 

1,700 

261 

60 

1.700 

1,800 

273 

50 

1.500 

1,900 

265 

60 

1900 

9,000 

997 

50 

V 00 

2,100 

809 

50 

3,100 

9,200 

831 

50 

9,200 

3,800 

888 

50 

8,800 

9,400 

846 

50 

9,400 

9,500 

857 

SO 

9,500 

9,600 

869 

00 

9,600 

9,700 

881 

50 

9,700 

9,800 

893 

oO 

9,800 

3,900 

405 

50 

3 , 9U0 

8,000 

417 

50 

8,000 

S.lUO 

429 

50 

8,ICO 

8,300 

441 

50 

8,900 

8,800 

453 

60 

8,SCO 

8,400 

465 

60 

8,400 

3 600 

477 

50 

8.600 

8,600 

48 < 

SO 

8,600 

8,700 

toi 

60 

8.700 

8,870 

518 

50 

8,800 

8,900 

6i5 

SO 

8,‘•00 

4,000 

637 

50 

4,000 

4,100 

649 

50 

4 100 

4,200 

561 

50 

4,200 

4,800 

573 

50 

4,800 

4,400 

685 

50 

4,400 

4,600 

697 

60 

4,500 

4,600 

609 

65 

4,'<00 

4,700 

621 

fO 

4,700 

4,800 

838 

50 

4,800 

4,900 

6.5 

60 

4,900 

6,000 

657 

50 

5,000 

6,200 

677 

SO 

6,100 

5,400 

697 

50 

6.400 

6 600 

717 

60 

6,600 

6 , f00 

787 

50 

6,800 

6,COO 

757 

60 

6,000 

6 , 00 

717 

SO 

6,900 

6,400 

797 

so 

6,400 

6,600 

817 

60 

6,600 

6,800 

887 

50 

6,800 

7,000 

857 

50 

7,000 

7,200 

877 

60 

7,200 

7.400 

897 

50 

7.400 

7,600 

917 

50 

7,600 

7,600 

987 

SO 

7,800 

8,000 

967 

50 

8,000 

8.200 

977 

60 

8,100 

8,400 

997 

60 

8,400 

8600 

1,017 

50 

8600 

8,800 

1,087 

50 

6,800 

9,(00 

1,067 

50 

9.200 

9,200 

1,077 

50 

' 9,900 

9 400 

1,097 

50 

9,400 

9.800 

1,117 

60 

9,600 

9600 

1187 

60 

9^800 

10,000 

1,167 

50 

10.000 

10,600 

1,195 

00 

10,600 

11,000 

1,282 

50 

lljOOO 

11600 

1,270 

00 

u.ooo 

19,000 

1,807 

50 


( 1 ) 

R«, 


12,000 

12.500 
IS,<00 
I8 . 5 ( i0 
14,000 

14.500 
15.000 

15 500 

16 000 

16.500 
17,000 

17.500 
18,000 
18,300 
19,000 

19.500 

20,000 

20.500 
2i,000 

21.500 
22.000 
22 5U0 
93,000 

38.500 
24,000 
24 500 
25.COO 

25.500 
96.000 

26.500 
2.,000 

27.500 
24 000 

28.500 
29,000 

29.500 


(a) 

Rt . 


12 500 
13.000 

18.500 
14,000 
14,5 0 
15,000 

15.500 
16,000 

16.500 
17,000 

17.500 
18,000 

18.500 

19 000 

19.500 

20,000 

20 500 

21,000 

21.500 

22.000 

92.500 
23 000 

23.500 
24,000 

24.500 
25 000 

25.500 
96.000 

26.500 
27,000 

27.500 
28.000 

28.500 
29,000 

29.500 
30,000 


(8) 

i 

4 

Ba . 

P . 

1,815 

00 

1 . 3»2 

fO 

1,420 

00 

1,4 57 

50 

i,495 

00 

1,512 

50 

1,570 

00 

1 607 

00 

1,646 

00 

l . tb2 

60 

1,720 

00 

1 767 

50 

1.795 

00 

1,832 

50 

1,810 

00 

1 . U07 

50 

1.915 

00 


50 

2 . oa » 

(JO 

2.067 

50 

2 , 0S:»6 

00 

9,182 

£0 

9,170 

00 

2,207 

50 

2,945 

00 

8.282 

50 

3.320 

00 

2,867 

50 

9,395 

00 

2,432 

50 

2.470 

00 

2,507 

50 

2,546 

00 

9,582 

50 

9 f20 

00 

2,657 

60 


and the fee increase*? at the rate of thirty 
seven rupees and fifty N.iye paise for <*vc*ry 
five hundred rupees or part thereof. foV 
exanxple; — 


Value 

( 1 ) 

Be. 

40,000 
50,000 
60 OOO 
75,000 
1.00,000 
2 00,000 
8.00,000 
4 , 00,000 
6 . 00,000 


Proper fee 

( 2 ) 

Ba. P. 


8,407 
4,157 
4,907 
6.012 
7,^07 
16 407 

92.907 
80.107 

87.907 


60 

50 

60 

50 

50 

50 

50 

50 

50 
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West Bengal 


[The] Court-fees Act, lisVo 


When the 
amount or 
value of 
the sul>- 
ject-malter 
exceeds 


(1) 

Ra. 


6 

10 

15 

20 

26 

SO 

86 

40 

45 

60 

65 

60 

65 

70 

75 

60 

65 

90 

96 

100 


But does not 
exceed 



200 

210 

220 

'<30 

240 

260 

960 

2?0 

280 

290 

300 

3'0 

320 

930 

940 

3.0 

360 

370 

3:0 

3v‘0 

400 

410 

420 

4ao 

440 

460 

460 

470 

4«-0 

490 


<2) 

Gs. 

6 

10 

15 

20 

25 

SO 

35 

40 

45 

JO 

5=) 

60 

65 

70 

76 

80 

85 

90 

95 

100 

110 

120 

130 

140 

150 

160 

liO 

180 

190 

200 

2i0 

220 

230 

240 

250 

260 

270 

280 

290 

300 

310 

820 

339 

340 
360 
360 
370 
380 
390 
400 
41Q 
420 
430 
440 
460 
460 
470 
480 
4t'0 
600 


When the 
amount or 
value of 
the sub¬ 
ject-matter 
exceeds 


(1) 

Be. 


But does not 
exceed 


000 

100 

200 

300 

00 

600 

600 

700 

800 

900 


(2) 

Ba. 

610 

620 

630 

640 

650 

660 

670 

660 

690 

600 

6i0 

620 

630 

6s0 

650 

660 

670 

eao 

690 
700 
7i0 
7^0 
730 
740 
750 
760 
770 
780 
7^0 
800 
8i0 
820 
830 
840 
860 
860 
870 
880 
890 
900 
910 
92 1 
930 
940 
950 
930 
970 
980 
990 
.000 


« (3) 
Bs. P. 

67 40 

’ O'* 60 

I 59 65 

60 75 
( 61 90 

68 00 

64 16 

66 2'i 

66 /.O 

67 oO 

68 65 

69 76 

70 90 

72 00 

73 15 

<• 74 26 

0 75 40 

76 60 

77 65 

78 75 

79 90 
81 00 
82 16 
88 26 
84 40 
86 60 
86 66 

87 76 

88 90 

90 00 

91 16 

92 25 

93 40 

94 50 

95 65 

96 75 

97 SO 
n 99 00 

100 16 

101 25 

102 40 

103 to 

104 66 
106 76 
106 90 

( 108 00 
109 16 
( no 96 
111 40 

113 50 
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[The] > Court-fees Act, 1870 


[ fttMe of 1 -«es -W. B.] 


(1) 

(2) , 

(3 

Be. 

Rg. * 

£fi. 

9,000 

2,100 

196 

9.100 

2,200 

201 

3,200 

2,300 

210 

3,300 

2,400 

217 

9.400 

2,500 

236 

2,500 

2,600 

232 

9,600 

2,700 

240 

9,700 

2,800 

247 

9,800 

2,900 

255 

2,f00 

8,000 

264 

»000 

3,j00 

370 

3,100 

3,200 

377 

3.200 

3 300 

286 

8,300 

3j400 

292 

3 H.0 

3,500 

300 

3,500 

3.'j00 

307 

3 60U 

3,700 

316 

3,700 

3,800 

32i 

3F00 

3,900 

, 330 

3,900 

4 000 

337 

4.000 

4,100 

345 

i.iOO 

4,200 

362 

4,200 

4,300 

360 

4,30 

4.400 

367 

4,40(1 

4,'00 

3^5 

4,5 0 

4 , 100 ' 

382 

4,600 

4.700 

s 390 

4,700 

4,800 

397 

4,800 

4,900 

405 

4,S00 

6,0<-0 

412 

6,000 

6,100 

4 20 

6,100 

6,200 

427 

6,200 

6,300 

436 

6,300 

6.400 

443 

6,400 

6,500 

450 

6,500 

6,600 

457 

5,60) 

6,700 

465 

5,'-00 

6.800 

4>2 

6,800 

5 900 

460 

6.900 

6.000 

417 

6 OOO 

6,100 

496 

6,100 

6.200 

502 

6 . 20 c 

6 300 

6J0 

6.30C 

6,400 

6(7 

6.40C 

6 600 

526 

6.50( 

6 600 

632 

6 60(1 

6 700 

540 

6,' OC 

6,800 

6*7 

6 800 

6,900 

665 

6,900 

7,000 

5G2 

7,000 

7,100 

670 

7.100 

7,500 

577 

7,200 

7,300 

686 

7,300 

7,400 

5^2 

7,400 

7.600 

600 

7.500 

7 760 

6(6 

7,760 

8.000 

630 

6,000 

8,250 

646 

8.250 

6,f-00 

660 

6,600 

8,760 

676 

6 760 

9,000 

690 

9 000 

9,260 

706 

9 260 

9,600 

720 

9.600 

9,760 

735 

9,760 

10000 

750 

10.000 

10 600 

773 

lo.eeo 

11,000 

766 

11000 

11,500, 

817 

11.500 

13.000 

840 

19,000 

1 19.600* 862 


s 


• (0 

12.500 

la ooo 

13.000 
li OO'I 

14.500 
16,000 

15 SuO 

16 000 

16 500 

17 UOO 
17.600 
18,000 
18,51)0 
10,000 

19.500 
20,000 
21,000 
22 000 
26 000 
24,000 
25,000 
26,000 
97,000 
24 000 
99 00:> 
30 000 
61 000 

000 
33,000 
34 000 
35.000 

36 Ui'O 

37 00(1 

38 000 

39 000 

40 000 

41 00 

42 000 
43,00v 
44,000 

45 0C0 

46 000 
47.000 
48,000 
49 000 
5 '.OOO 
55 OoO 
80 OOO 
85.000 
70.f 00 
76.000 
80,000 
85,000 
SO,OOO 
95 OOO 
> 00,000 
.(5,000 

,10,U00 
>15.000 
>20 000 
v,V5,00i> 

V,30.000 
l»35 OOO 
1.40 OOO 
(>45.000 

l.SO OOO 
1,65.000 
1,60,000 
I 65 0 0 
1.?0,0j0 


(•■i) 

319 . 

13.000 

13.50 ) 
14.0-0 
14 500 
)5.0i> 

16.50 J 
16,000 
16,600 
17.000 

17,500 
18 OOui 
18 500 
19.000! 
19,^00 
20,00 
21,U0 »; 

22.000t 

23.000j 
2» OOO 

25 0 0 

26 OOO 
27,00 •' 

28.000j 

24.000 
30,000 
61 0 0 

32 OOO 

33 U 0 

34 Ol'O 
65 00" 
36,000 
3/,0 
8h,00<) 
39,000 
40.0<0 
41 O 0 
i k ,000 
43,000 
4 4 00< • 

4 5 OOO 
46 00 
4 7.000 
-48 00 
49,01)1 
60,000 
55 OOO 
60,Oi) 
65,00 
70.00U 
75 000 
80,(00 
85,' 00 
90 00; 
95,000 

1,00,OOj 
I.O. 5.O011 
l.iO OOO 
1,‘5,000 
1.20 000 
1,26.000 
l,30,0f»0 
1,35.00 
1,4 .000 
1.45 OOO 
150 0 0 
1,56.000 
] .60,000 
1 65.0(10 
1 70,000 
1,70 OOO • 


(3) 


lis. 

P. 

685 

00 

907 

60 

930 

00 

961 

50 

976 

00 

997 

50 

1,020 

00 

1 Oi2 

50 

),065 

00 

..^;67 

5C 

.-.llC 

OC 

1 132 

to 

1 , \ 55 

00 

1. 77 

50 

1.- 00 

0? 

3,k30 

5C 

l,2ij 




l.JwO 

00 

ra-.o 

OC 


0^ 

l.-^Jo 

00 


00 

1,4:0 

G^. 

1,60;, 

CO 

1,530 

00 

1,56C 

00 

’ 5s)C 

C€ 

3.S2G 

OC 

:.650 

OC 

i.eao 

00 

1//1C 

CC 

4.740 

00 

1,770 

00 

2,8'.(0 

00 

1.83r» 

00 

l.bBO 

00 

1 ^-^5 

00 

1.92C 

00 

),95C 

00 

1,9*'0 

0 

2 010 

X 

2,040 

00 

?,C70 

CC 

2.100 

t-J 

7 

i J 

^ 1 * 

«0 


2,VoG 00 
2 287 50 
2,326 00 
2,362 50 
2,400 00 
2,4 57 50 
2,475 00 
2,512 SO 
2,560 00 
2,687 50 
2,625 00 
2,662 50 
2,700 00 
2.737 58 

2,775 0 ? 
2.812 60 
2 850 00 
2 887 60 
2,990 00 
9.S69 60 
3000 00 
3.087 50 
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[The] Court-fees Act, >1870“ 


U) 





hs. 

Its. 

P. 

1.75 OOO 

l>o 0 *0 

.1.0'5 

00 

1.80 0* 0 

l.io.OOO 

a 112 

60 

« -S,* 00 

1.90.000 

1,150 

00 

1.90 00 ’ 

■. «5,0«J0 

1.187 

50 

1 96.000 

•>,0o OOO 

3.225 

00 

2 00 000 

^ Oi.'iUO 

3,262 

to 

aticl the foe- 

Iticreuses at the 

rate of thirtv- 


'•even rupc'c'i, fifty piiise for every five thou- 
'und rupees, or part thereof, up to a maximum 
foe of teji thousand rupees, for example — 


(1| 

(2) 

Bs. 

Rb. P 

3.00.<’00 

4.012 50 

4,00 000 

4 762 50 

6,00.000 

5,512 50 

6 00.0^0 

B.262 SO 

7,00 000 

7012 50 

8.00 000 

7,762 J 0 

9 00 000 

8,5.2 50 

10.( 0 000 

9,261 50 

ll,C0 000 

10 01 0 oo.v 

— Couit-fces (W, B. 

Amendment) Act 

(Presi. Act 7 of 1908), S. 2 

(c) [26-3-1968]. 


[*Yo/€. ~ 


SCHEDULE II 

Fixed Fees 

As to the effect on the Schedule of “Proper Pee” produced by the introduction 
oniie new decunal system of coinage, seethe Note given at t^e top of A i?.! of 


Number 


1. Application 
petition 


or 


(a) When presented to any officer of 
the Customs or Excise Depart¬ 
ment or to any Magistrate by any 
person having dealings with the 
Government, and when the sub¬ 
ject-matter of such application I 
relates exclusively to those deal. ‘ 
mgs; ' 

when presented to any officer of 
land-revenue by any person hold¬ 
ing temporarily settled land under 

direct engagement with Govern¬ 
ment, and when the subject- 
matter of the application or peti- i 
tion relates exclusively to such, i 
engagement; ' 


Proper Fee 




9 

One anna. 


f 


SCHEDULE II, ARTICLE I 
, ^ — SYNOPSIS 

1. Scope. 

2. Application for two or more reliefs. 

3. Written statement. 

L Appeal. 

5. Application under Order 34, Rule 6 

of the Civil P. C. 

6. Memorandum of objections under 

Order 41, Rule 26 of the Civil P. C. 

7. Application for probate or letters of 

administration. 

8. Application for copy of order. 

«. Petition informing Court of com¬ 
promise. 

10. Application for transfer of a case. 

11. Objection to award, 

12. Revision petitions. ' 

13. Application under Trusts Act. • 

14. Application for writs under Consti¬ 

tution oi India. ' 

15. PetiHon for dissolution of marriage. 


1. Scope.— ( 1 ) Obiter — Schedule II, 
Article 11 applies where the order ap¬ 
pealed against is not a decree. ILR 
(1959) Andh Pra 194 (196) (DB). 

(2) The article provides for the Court- 

fee payable on application. (1892) 16 

Bom 700 (702) (DB) ♦* 1873 Pun Re 
No. 6, p. 11 (11) (DB). 

(3) An oral application will not re¬ 
quire any Court-fee. (1870) 2 NWPHCR 
418 (418) (DB). 

(4) Where under the law no applica¬ 
tion is necessary for a certain relief, but 
a person chooses to apply in writing 
Claiming that relief, the paper purport- 
ing to be an application need bear no 
stamp. (1889) 13 Bom 670 (671) (DB). 

(5) It has been held that the proceed¬ 
ings to be initiated by displaced per¬ 
sons for adjustment of their debts under 
the Displaced Persons (Debts Ad¬ 
justment) Act (1951) are by applications 
and such applications cannot be regard¬ 
ed as plaints in civil suits and are not 
required to bear Court-fee under Sche- 


[HcU II Al t 1 N 2-1] l;39 


[Die]' C^ert-fees Act, 1870 , 


Number 


Proper Ptre 


or when presented to any Municipal 
Commissioner under any Act for 
the time being in force for the 
conservancy or improvement of 
any place, if the application or 
petition relates solely to such 
conservancy or improvement; 
or when presented to any Civil Court 
other than a principal Civil Court 
of original jurisdiction *[* * i 
or to any Court of Small Causes' 
constituted under +Act No. 11 of 
1865 or under JAct No, 16 of 
1868 section 20 or to a Collector 
' or other officer oi revenue in 
relation to any suit or case in 
which the amount or value of the 
subject-matter is less than fifty ' 
rupees; 

or when presented to any Civil, 
Criminal or Revenue Court, or 
to any Board or executive officer 
for the purpose of obtaining a 
copy or translation of any judg¬ 
ment, decree or order passed by 
such Court, Board or officer, or 
of any other document on record 
in such Court or Office; 1 




One anna. 


Schedule II, Article 1 — i(contd.) 
dule I, Article 1. AIR 1956 Bom 583 
(565) - ILR (1956) Bom 211. 

(6) Court-fee imposed by Amendment 
Is not tax but a fee — Section 4 and 
Schedule 11, Article 1 (e) as amended by 
Court-fees (U. P. Amendment) Act (10 
of 1959) are within legislative compet¬ 
ence of U. P. Legislature. AIR i960 All 
462 (465, 466) = 1960 All LJ 170 (FB). 

' 2. Application for, two or more re¬ 
liefs.— (1) The Court-fee on an applica¬ 
tion comprising two reliefs will not be 
calculated separately on the two reliefs. 
AIR 1933 Sind 343 (344) = 27 Sind LH 
312 AIR 1954 All 736 (Prs. 5, 6, 8). 

3. Written statement.— (1) The ex¬ 
pression “application or petition*’ does 
not include written statements. (1883) 
12 Cal LR 367 (371) (DB). 

(i) Applicability — Bank in liquida¬ 
tion —’ Application by .liquidator under 
Section 45-B, Banking Companies Act, 
tor recovery for amount due to Bank — 
X^btor filirig reply claiming set-oiT 
agaln^,h]s l^d deposit with Bank — 
l^e j^Uinent claiming a set-oiT could 
net ^ ulied a written statement — The 
^ prppi^, .Court-fee payable by the debtor 
d^aiftibbjection was under Schedule II. 
Artr^,^ (5) and not under Article 1. 


Schedule 1. AIR 1963 All 90 (92) = 

1962 All LJ 957 (DB). 

4. Appeal.— (1) Appeal from order 

having the force of a decree but not aris¬ 
ing out of a suit — Neither Sch. I. Arti¬ 
cle I nor Schedule II. Article 17 is ap¬ 
plicable — Schedule II. Article 1 applies. 
AIR 1936 Rang 352 (353) ** (1911) 21 

Mad L Jour 481 (482) (DB) (1903. fi 
Oudh Cas 372 (378) (DBi. (Application 
for partition under Section 107 of the 
N. W. P. and Oudh Act, 3 of 1901.) 

(’01) 14 CPLR 100 (103). (Appeal 

against an order absolute for foreclo¬ 
sure or sale.) ** (’01) 4 Oudh Cas 2B9 
(292) (DB). (Proceedings under Oudh 
Land Revenue Act.) (1896) 23 Cal 

723 (730) (FB). (Application under Sec¬ 
tion 104 (2) of Bengal Tenancy Act — 
Appeal under Section 108 (2).) ** (1892) 
16 Bom 408 (413) (DB) (1889) 1889 All 
WN 27 (27). (Memorandum of appeal 
to'High Court under Section 263, Succes¬ 
sion Act (10 of 1865).) 

tSee however AIR 1944 Cal 230 (231). 
(Application by debtor under Section 38. 
Bengal Money-lenders Act — Declara¬ 
tion by Court as to the amount due — 
Appeal under Section 38 (3) is governed 
by Schedule 11, Article 17 (iii).) ** AIR 
1938 Rang 141 (143. 144) = 1938 Rang 
LR 72. (When an appeal is preferred 
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[The] Court-fees Act, 18^0 i 


Number 



Froper Fee 


Eight annas. 


(b) When containing a complaint or 
charge of any offence other than 
an offence for which police- r 
officers may, under the Criminal • 

Procedure Code§, arrest without j 
warrant and presented to any ' 

• Criminal Court; ‘ 

or when presented to a Civil, Grimi- 
nal or Revenue Court, or to a 
Collector, or any revenue officer 
having jurisdiction equal or sub¬ 
ordinate to a Collector, or to any 
Magistrate in his executive capa- 
' city, and not otherwise provided 
for by this Act; 

or to deposit in Court revenue or 
rent; 

or for determination by a Court of 
the amount of compensation to be 
paid by a landlord to his tenant. 

(c) When presented to a Chief Com- 
- , missioner or . other Chief Con- 

Revenue or Executive 
or to a Commissioner 
of Revenue or Circuit, or to any 
chief officer charged with the 
^ccotive administration of a 
Division and not otherwise pro- 
" vided for by this Act. 

,, W When presented to a High Court. I—Two rupees. 

Act -Mo 5 o/l859’Wvere^T^Iw sitting as a Court of Civil fudicature under 

4 V . n . yei>ealed by the Cantonments Act. 1889 (13 of 1889) 

^ lies' was 1887). by which Act 11 of 

J now the Bengal. Agra and Assam Civil Courts Act. 1887 <12 of 1887) S. 25 
. • eg n w the Code of Criminal Procedure, 1898 (Act 5 of 1898). 


J 

—One rupee. 


I 


ler^Trs nr r. K®f granting or refusing 
Artivit T a will, Schedule II, 

lluLi granting or refusing to grant 

rn?/rt Is ^ “decree” 

snrh payable on appeal from 

such order is under Article 17 (vi)).] 

of^he**rivu‘p"r^*"'*®‘' ®*'^**' ® 

unH<ar — (^^ application 

under Order 34, Rule 6, Civil P C by 

recovery of the 
^ mortgage, is charge- 
352 article. AIR 1936 Rang 

objections under 
Order 41, Rule 26 of the Civil P. C.— fl) 

objections filed under 
26 of the Civil P. C.r c^. 
not be regfi 'q^^ as an application or 
petition Within the mean‘ng of this arti¬ 


cle and no Court-fee is chargeable on 
it. AIR 1936 Oudh 180 (181) = 11 Luck 
704 (DB) AIR 1932 All 526 (526, 527)' 
*= 54 All 465 *• AIR 1928 Pat 85 (86). 

7. Application for probate or letters of 

? — (1) Application for 

initiating proceeding for a probate,,of a 
Will or letters of administrations gov¬ 
erned by this Article. AIR 1938 Rang 
141 (143) = 1938 Rang LR 72. (The arti¬ 
cle applies only in initial stage of 
this proceeding but not when it reaches 
Lhe stage of an appeal.) •• (1871) .15. 

Suth AVR 40 (41) (DB). 


•-I 


(2) A petitioner for the probate of a 
will is not liable under any provision 
faw to pay the amount of Court-fee 
out of his own property. This 8um Is 
to be paid out of the deceased*s estate. 
AIR 1956 All 152 (Pr. 3) ♦•AIR 1963All 
153 (159) =1962 All LJ 1135 (PB). (ILR 35 
All 448, Overruled on another point.) ' * 


[The] Cowrt-feeji Act, L870 


fScS II Art i N Mi 


AMPINDMENM 


Andaman and Nicobar : Pondicherry. 

In Art. 1 of Sch n in the column of “Proper Fee" for the words “One anmi," “One anj.a", 
tight annas and One rupee opposite clauses f'c; in the second column snbslUuif tUv 

v^rds Twelve naye paise, “Twdve naye paise,” “In the case of a complaint or charge of aii 
otteiK^ presented to a Criminal Court -one rupee, and in other cases seventy-five naye pai'o'’ 
and “One rupee fifty naye paise” respectively. And for clause (d) of sthe entries in the second 
column and the entry in the third column corresponding to that clause substitute the followin ' 
entries namely,— ’ 


*'(d)(i) When presented to the High Court under section 115 of tho 
Code of Civil Procedure, 1908 for revision of an order — 

(a) When the value of the suit to which the order relates 
does not exceed Ks. 1,000; 

(b) When the value of the suit exceeds Rs. 1 000; 


Five rupee-:. 
Ten ruix^cs’. 


(ii) ^^dlen presented to the High Court otherwise than under that 

section; Two rupees.*’ 

-Reg. II of 1957 S. 16. [1-8-1957] : Act 26 of 1968 S. 5 Sch 

Pt. II [18-12.19HS]. 


Schedule II, Article 1 (contd.) 

8. Application for copy of order.— (1) 

An application for a copy of an order 
passed by an Assistant Commissioner of 
Income-tax is governed by paragraph 5, 
Clause (a). AIR 1937 Lah 876 (878) = 
ILR (1938) tah 229 (0B) •* AIR 1932 

Pat 103 (105) « 11 Pat 40 (DB). 

(2) See also the following case : AIR 
1956 Mad 597 (598, 599) = ILR (1957) 

Mad 97. 

9. Petition informing Court of com- 
l^omise.— ( 1 ) A petition informing 
the Court of an agreement into which 
the parties have entered for the compro¬ 
mise of the suit is chargeable under 
para 2, Cl. (b). (1885) 8 Mad 15 (17). 
(Parties praying for removal of suit 
from file.) AIR 1918 All 307 (308) = 
W All 19 (DB). (Parties praying for a 
decree in terms of compromise.) 

(2) An order directing a compromise 
to be recorded under Order 23, Rule 3 
being not a decree, but an order. Art. 4 
of Schedule I of the Court-fees Act will 
not apply to the application for review 
of the order passed under Order 23, 
Rule 3 of the Civil P. C., and to such a 
case, Schedule II, Article 1 (b) Act will 
apply. AIR 1957 Pat 143 (145). 

10. Application for transfer of a case._ 

(1). Fifteen suits were tried analogously 
and dismissed. They were governed by 
the same judgment. Two appeals 
against the dismissal were filed in the 
High Court and thirteen in the District 
Court. The appellant subseguently 
made an application to the High Court 
praying the transfer of the thirteen 
appeaU in the District Court to the 
High Court and for analogous trial of 
^em with the two appeals in High 
Court. It was held that the application 
for transfer of the thirteen appeals 
could not be considered as an independ¬ 
ent aimllcation for transfer but must 
treated aa an application made in the 
appeals pending before the High Court 


with thirteen prayers for transfer an^ 
was properly stamped with a single 
stamp of Rs. 2. AIR 1940 Cal 84 (85) ■= 
ILR (1939) 2 Cal 264 (DB). 

11. Objection to award.— ( 1 ) A 

written objection to an award made in 
a pending suit is an “application" and 
chargeable under Clause (b). AIR 1928 
Sind 87 (88) = 23 Sind LR 91 (DB) 
AIR 1946 Mad 104 (105). 

12. Revision petitions.— (11 The word 

“proceeding" is used as meaning a 
ceeding in the nature of a suit (such 
as probate) and not a proceeding in i:.- 
suit (such as execution proceeding) a .cl 
both the words "suit" and "proceeding" 
are used as comprising the entire litiga¬ 
tion commencing with the filing of the 
plaint or petition in the trial Court 
down to the stage when ultimate deci¬ 
sion is reached in the final Court of ap¬ 
peal or revision. AIR 1942 Mad 390 
(391). (Case under State amendment 
Clause (d) (i).) 

(2) A writ petition ujider Artic-e 227 
of the Constitution, wherein the Judicial 
Commissioner’s Court is requested to ‘:et 
aside the order of the District Judge, 
acting as an appellate authority under 
the East Punjab Urban Rent Rerrfriction 
Act, as applied to Himachal Pradesh, 
would be governed not by Article 22, 
Schedule II, but by Article 1 (d) (iii). 
(Himachal Pradesh). AIR 1955 Him Pra 
41 (Pr. 1). 


(3) The definition of the word ‘suit in 
Section 2, Clause (ii), has to be read 
subject to the overriding clause in the 
section itself namely — “Unless there 
is anything repugnant in the subject or 
context*’ The word ‘suit’ in Schedule II, 
Article 1. Clause (d) can never nr.ean 
appeal. In all cases of Civil Revision, 
whether against original order or ap- 
j^llate order, they have to be valued for 
the purpose of Court-fee arcordlng to 
the value of the suit and not on the 

(1962) Cut 929 = 
(1963) 29 Cut LT 49 (S3) (Orissa). 
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[Tire] Court-fees <Aet, Z870 


Assam: Na^alaiul. 

i or Article 1 ■•mbsHt'ffe the following; 


Numl)er 

1. Application 
or [X'tition. 


I 


(«) 


When presented to any officer of the Cus¬ 
toms or Excise Department or to any iNfagis- 
trale by any person having dealings with 
the Government, and when the subiect- 
matter of such application relates exclusively 
■ to those dealings ; or 

When presented to any Municipal Board 
or other local authority constituted under 
any Act for the time being in force for the 
conservancy or improvement of any place, 
II the application or petition relates solely 
to such conservancy or improvement; or 
V\ hen presented to any Civil Court other 
than a Principal Civil Court of original iuris- 
diction, or to any Court of Small Causes 
constituted under Act No. 11 of 1865 or 
under Act No. 16 of 1868, section 20 or to 
a Collector or other officer of revenue in 
relation to any suit or case in which the 
amount or value of the subject-matter is Ib.ss 
than hfty rupees; or 

When presented to any Civil, Criminal or 
nevenue Court, or to any Board or executive 
otticer for the purpose of obtaining a copy 
or translation of any judgment, decree or 
order passed by such Court. Board or officer 
or of any oriier document or record in such 
Court or Office. 

(6) When presented to a Regional Transport 
Authority or State Transport Authority 
^ntaining a prayer for permits for 
J:^ntract Carriage, Stage Carriage Private 
Carrier or Public Carrier or for any other 
purpose. ^ 


Proper fee 


Fifty paise. 


Seven rupees and fifty 
naye paise. 


'i 


Schedule II, Article 1 — Note 12 (contd.) 

petition filed under 

ConVri^i Ajmer Rent 

^ sense a petition 

High Court’s revi- 
nf ’Jnder Sec. 44 

^ivii r'. C. The general provision in res- 
pect of petitions filed in the High 
Court IS contained in Schedule H, ArtU 
^°^rt-fees Act. Therefore these 

Court-fee on the value of the sub- 
jecl-matter of the suits and the proper 

payable thereon is the same as 

Petitions to High 

Court mentioned in Schedule II, Arti- 

1962 Punj 378 

(378) - ILR (1962) 2 Punj 93 (DB). 

13. Application under Trusts Act.— ( 1 ) 
Application under Section 74 of the 
iiust Act for the appointment of a 
trustee -- Clause (d) of the Article will 
when such applications are pre- 

r? Court. AIR 1934 

Oudh 118 (121) = 9 Luck 507. 

for writs under Con- 
stitution of India. ^ (1) An appli- 

^.w.on for relief under Article 227 
o; the Constitution of India made to the 
iiigh Court should be stamped with a 


Court-fee of Rs. 2 only under Article 1 
(d) (ii) of Schedule II as amended in 
Bengal and not on the basis of an ap¬ 
plication under Section 115 of the Civil 
P. C. 11950) 54 Cal WN 795 (796) (DB). 

(2) As amended by U. P. Act (Second 
Amendment) Act, 1958 — Petition under 
Article 226 does not come under Sec¬ 
tion 4 — Court-fee payable is not under 
Clause (e) of Article 1 of Schedule II 
but under Rule 40, Chapter VIII of 
Rules of Court. 'AIR 1960 All 179 (184). 

^ 15. Petition for dissolution of mar¬ 
riage.— (1) A petition for dissolution of 
marriage under the Colonial Divorce 
Jurisdiction Act, 1926, is in the nature 
of a suit and is not a mere petition. 
Article 17 (vi) and not Article 1 of 
Schedule II applies to such a petition. 
AIR 1946 Pat 401 (402) = 25 Pat 194. 

[But see AIR 1935 All 791 (791) — 58 
All 259.3 

(2) A petition under Section 13 Of the 
Hindu Marriage Act, 1955 must be re¬ 
garded as a petition of the nature de¬ 
scribed in Article 1 (b) of Schedule II 
of the Court-fees Act and is liable to 
Court-fees accordingly. AIR 1958 Bom 
425 (426) = ILR (1957) Bom 353 •* AIR 
1958 Andh Pra 340 (340) = ILR (1957) 
Andh Pra 49 (DB) •• AIR 1959 Pat 186 
(187) = ILR 37 Pat 83 (DB). « 
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Number 


Proper I'ee 


^(c) When contrtini iig a complaint or charge of 
any offence other than an offence for which 
police-officers may, under the Criminal Pro- 
cedure Code arrest without warrant and 
^ presented to any Criminal Court i or 

When presented to a Civil, Criminal or Re¬ 
venue Court, or to a Collector, or any 
revenue officer having jurisdiction equal or 
subordinate to a Collector, or to any Magis¬ 
trate in his executive capacity, and not 
otherwise provided for by this Act ; or to 
deposit in Court revenue or rent; or 
tor determination bv a Court of the amount 
of compensation to be paid by a landlord to 
his tenant; or 

when presented to a collector or other 
officer making a settlement of land revenue 
or to a Board of Revenue, or a Com¬ 
missioner of Revenue, relating to matters 
connected with the assessment of land ot 
the ascertainment of rights thereto or 
interest therein, if presented previous to the 
final confirmation of such settlements : or 
When presented to any officer of land re¬ 
venue by any person holding temporarily 
settled land under direct engagement with 
Government, and when the subject-matter 
of the application or petition relates exclu- 
sively to such engagement. 

(d) When presented to a Chief Commissioner or 
other Chief Controlling Revenue or Execu¬ 
tive AuthoriW, or to a Commissioner of 
Revenue or Circuit, or to any chief officer 
charged with the executive administration 
of a Division and not otherwise provided 
for by tins Act. , 

‘ («) When presented to a High Court. 

ij) When presented to any officer containing 
prayer tor settlement of fishery, ferry, forest 
produce, forest mahals, elephant mahals, or 
an offer giving terms for acceptance of 
Government for any construction or an ap¬ 
plication for a permit or license to deal in 
controlled commodities. 

(g) When presented to an Appropriate Revenue 
Authority for demarcation of land— 

(i) When the area of such land does not exceed 

one hectare; 

(ii) for each subsequent area of one hectare or 

part thereof. 





In the ca'^c of a com¬ 
plaint or cliargc* of 
an offence prcNeiitcd 
to a Crimiital Court 
or in the case of an 
application or peti¬ 
tion presented to any 
officer of laiiil revenue 
by any person holding 
temporarily settled land 
utider direct engage¬ 
ment with CoverJim<*nt 
atid when the suljjeet- 
niatter of the appliea- 
tion or petition relates 
exclusively to such 
engagcinerit one rupee 
and fifty nave paise and 
in other case.s oue 
rupee. 


Three rupees. 


Six rupr'cs. 

Seven rupees and fifty 
naye pai^c. 


Two rupees. 
One rupee. 


-Assam Act 8 of 1903, S. 2 (2) [1-4-1963] : Act 27 of 10^2. S. 20 

[w. e. f. l-12.i9D3j. 

Rhar ^ 

(1) “Fifteen naye paise”, “Seventy-five naye p-iise”, “One rupee and fifty naye paise^^ 
and “Three rupees*’were respectively for “One anna”, “Eight annas”, “One 

and “Two rupees” as proper fee shown against the article.—Bihar and Orissa Act II or 1922 
and Bihar Act VII of 1958, S. 4 [1-4-1958]. 


(2) For surcharge Bihar Act XXV of 1948; for text of this Act as amended, stfe 
Appendix I* 


Delhi 

Same a^i that Punjab with the modification that in Col. 2, Para. 3, for the words 
'Municipal <^mmissioner* substitute “Municipality or any other local authority.” 

•-See G. S, R. 842,Gaz. Ind. 1959, Pt. II, S. 3. p. 1039 [w. e. f. 1-8-1959] i 
' Act 28 of .1967, S. 3 [10-12-1967]. 
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[The] Court-fees Act, ^1870 


^^at1hya Pratleshs 
Number 

“ 1. Application (a) When presented to any officer of the Customs or Excise 
or petition — Department Or to any Magistrate by any person having 

dealings with the Government, and when the subject- 
matter of such application relates exclusively to those 
dealings; 

or when presented to any officer of land revenue by any 
person holding temporarily settled land under direct 
engagement with Government, and when the subj'ect- 
matterof the application or petition relates exclusively 
to such engagement; 

• or when presented to any Municipal Gommissioner under 
any Act for the time being in force for the conservancy 
or improvement of any place, if the application or 
petition relates solely to such conservancy or improve¬ 
ment; 

Or when presented to any Civil Court other than a prin¬ 
cipal Civil Court of original j'urisdiction or to any 
Court of Small Causes constituted under the Provin¬ 
cial Small Causes Courts Act, 1887, or to a Collector 
or other officer of revenue in relation to any suit or case 
in which the amount or value of the subject-matter is 
less than fifty rupees; 

or when presented to any Civil, Criminal or Revenue 
Court, or to any Board or Executive Officer for the 
purpose of obtaining a copy or translation of any 
judgment, decree or order passed by such Court, 
Board or Officer, or of any other document on record 
in such Court or Office 

Or when presented to any Officer of the Forest Depart¬ 
ment not lower in rank than the Divisional Forest 
Officer and not otherwise provided for in this Act; 

(b) When containing a complaint or charge of any offence 
others than an offence for which police officers may 

j under the Code of Criminal Procedure, 1898 (V of 
1898), arrest without warrarit, and presented to any 
Criminal Court; 

or for orders of a^est or attachment before judgment or 
for temporary injunctoins; 

or for compensation for arrest or attachment before judg¬ 
ment or in re'^pect of a temporary injunction obtained 
on insufficient grounds; 

or for the appointment of a Receiver in a case in which 
the applicant has no present right of possession of the 
properties in dispute; 

or tor setting aside decrees passed ex parte and for review 
of orders dismissing suits for default; 

or when presented to a Civil, Criminal or Revenue Court, 
or to a Collector, or any Revenue Officer having juris¬ 
diction equal or subordinate to a Collector, or to any 
Magistrate in his executive capacity and not other- 
wi'^e provided for by this Act; 

or to deposit in Court, revenue or rent; 

or for determination by a Court of the amount of' compen¬ 
sation to be paid by landlord to his tenant. 

(c) When presented to a Commissioner of Revenue or to 
any Chief Offier charged wittv>the executive adminis¬ 
tration of a division, and not otherwise provided for 
by this Act. 

(d) When presented to a Chief Controlling Revenue Autho¬ 
rity or Executive Authority not otherwise provided for 
by this Act. 

(e) When presented to the High Court— 
fi) otherwise than— 

(a) under Article 226 of the Constitution of India; 

(b) under Section 25 of the Provincial Small Cause 

Courts Act. 1887 (IX of 1887); 

(c) under Section 115 of the Code of Civil Proce¬ 

dure, 1908 (V of 1908); 


Proper -Fee 
1 Twenty-fi ve 
puise,' 




One rupee. 


Two rupees. 


Three rupees 
and fifty paise. 
Three rupees 
and fifty paise. 

w 

Ten rupees. 


Two rupee? 
Two rupees 


One rupee : 
paise. 

Sixty Naye 
Paise. 

T wo rupee 
fifty' paise. 


Three rupees 
and fifty paise. 

Three rupees 
and fifty paise. 



[Hia] Court-fees Act, 1870 
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/ 


s 


(<\) luulcr Section 64 of the Estate Duty Act, 19.>1 
(34 ol 1953); 

(e) under Section 27 of the Wealth-Tax Act, 1957 

(27 of 1957); 

(f) under Section 26 of the Cnft Tax Act, 1958 

(18 of 1958); 

(g) under Section 256 of tlie Income Tax Act, 

1961 (43 of 1961); 

(h) under Section 44 of Madhya Pradesh General 

Sales Act. 1958 (2 of 1959); 

(i) under Section 45b (1) of the Banking Com¬ 

panies Act, 1949 (X of 1949). 

(ii) Under Article 226 of the Constitution of India; 

iii) under Section 25 of Provincial Small Cause Courts 
Act, 1887 (IX of 1887); 

(iv) under Section 115 of the Civil Procedure Code, 
1908 (V of 1908); 

(v) under Section 64 of Estate Duty Act, 1953 (34 of 

1953); 

(vi) under Section 27 of the Wealth-Tax Act, 1957 

(27 of 1957); 

fvii) under Section 26 of the Gift Tax Act, 1958 (18 of t 
1958); I 

viii) uirder Section 250 of the income Tax Act, 1961 
(43 of 1961); 

(ix) under section 44 of the Madhya Pradesh General ! 

Sales Tax Act. 1958 (2 of 1959). 

(x) under section 4513 (1) of the Banking Com¬ 

panies Act. 1949 (X of 1949) in respect 
of any claim, counter-claim or set-off — 

(a) when the amount or value does not exceed two 
thousand and five huiidred rupees . 

(b) when the amount or value exceeds two thousand 
and five hundred rupees, but does not exceed 
ten thousand rupees. 

(c) when the amount or value exceeds ten thousand ^ 

rupees; I 

f) When presented to the High Court by way of appeal i 
or revision - 


Twenty-five 

rupees. 

Sevcnl rupees 
ainl fifty pai'e. 

Seven rupecN 
and fifty (^ai>e. 

Seventy-five 

rupees. 

Se\enty-fis'e 

rupees. 

Seventy-five 

rupees. 

Seventy-five 

rupees. 

Thirty rupees. 


Twenty rupee 
Forty rupees. 


Sixty rupees. 


(i) otherwise than — 

•(a) under S. 25 of the Provincial Small Cause 
Qiurts Act. 1887 (IX of 1887) 

(b) under $. iio of the Code of Civil Procedure, 

1908 (V of 1908), 

(c) under S. 45.B (2) of the Banking Companies Act, 

1949 (X of 1949): 

(ii) under S. 45-B (2) of the Banking Companies Act, 
1949 (X of 1949) - 

(a) when the amount or value does not exceed 
two thousand and five hundred rupees: 

(b) when the amount or value exceeds two thousand 
and fiv(‘ hundred rupees but does not exceed 
ten thousand rupees. 

(c) when the amount or value exceeds ten thousand 

rupees: 


Omsa 


(g) When presented by way of appeal or revision to a 
Criminal Court other than the High Court; 

-M. P. Act Xllof 1900, S. 3 


(n) In the third column opp;^ite clause (a) for the words “one anni 
naye paise” were aubnlituted. * 


Seven rup.-cs 
and fifty 


Forty-five 

rupees. 

Ninety rupees. 


One hundred 
and fifty 
rupees. 

Three rupees. 
[1-4-1900.] 

the words “ten 


(b^ In the third column opposite clause (b) for the words “eight annas” the wor(,l> ‘ in 
the case of a criminal complaint and appeal one rupee and in other cases seventy- 
V. five naye paise” were substituted. 

. (ft), lo the third column opposite clause (c) for the words “one rupee” the words” one 
, rupee fifty naye pai.se” were substituted. 

(i) In the second and third columns for clause (d) and the words opposite the said 
ji; : clause th^ following was substituted : 


(Vol. 7.] 3 A. M. 10 
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Ten rupees. 
Two rupees.*' 


*'(d) {{) When presente;! to a TItgh Court under S. 115 of the Code of Civi! proce¬ 
dure, 190^ for revi-'ion of an order¬ 
'd^ When the value of the suit or procee ling< to which the , Five rupees, 
order relates does not exceed one thou'‘afid rupees, 

(h) When the value of the suit or proceeding exceeds one 
thousand rupees. 

(ii) When presented to the High Court otherwise than under 
that section. 

- Orissa Acts 5 of 1939 [31-10-1939] and 16 of ,1958, S. 2. 

(e) For surcharge see Orissa Act 20 of 1947; for text of this Act as amended, se€ 
Appendix I. 

hinjahrHaryana: Chandigarh. 

(1) For the words “one anna” in the third column opposite clause (a) in the second column 
the words “Forty naye paise” were substituted. 

(2) For the words “eight annas” in tile third column opposite clauses (b) and (c) in the 
second column the words “One rupee twenty-five naye paise” were substituted. 

(3) For clause (d) in the second column and the corresponding entry in the third column tha 
following clause and entry were substituted, viz., 

"((1} When presented to the High Court 

(i) under the IndiiUi Companies Act 1956, for winding up a 
company 


(ii) under the same Act for taking some other judicial action. 

(ii-A) under Article 226 of the Constitution of Fndii other than 
petitions for habeas corpus and petitions arising out of criminal 
proceedings; 

(iii) in all other cases > 


Two hundred 
and sixtv 
rupees. 

Thirteen 

rupees. 

Fifty rupees. 


\ ttar Pradesh. 


Two rupees 
sixty-five 

„ f naye paise.’* 

—Punjab Acts 14 of 1958, S. 4.- [25-4-1958.] and 20 of 1960, S. 3. 

[13-5-1960]; Act 31 of 1966, S. 88 [1-11-1960.] 

words 


^ amia” and “one rupee” tin third column the wot 

nlty naye pai-'C, one rupee tw 'nty-five nay ' piise” and “Two rupee.s fifty naye pais 


I w.a anu in Clause (t;, tor the words “two rupees htty naye paise” 

and five rupees, words “five rupees” and “ten rupees” shall be itubstituted respectively. 

U. P. Act XIV of 1963, S. 2 (a). [25-5-1963 ] 

{J) K* ollowing was substituted for cl. (d) in the second column and the entry against the 
same in the thud column : 

(d) When presented to the Board of Revenue for revision of a 
judgment or order 

(*") When presented to a High Court - ' 

(]) under the Companies Act, 1956, for the winding up a company; 


(:ij under Art. 226 of the Constitution not being for a writ in the 
nature of Habeas Corpus, 

, or 

under Art. 227 of the Constitution;, 

(3) for probate or letters of administration to have effect throughout 
India ; 

(4J under S. 115 of the Code of Civil Procedure, 1908, for revision of 
an Order; 

{5j in any other case not otherwise provided for ; 

(JJ When presented under Ch. IV of the Motor Vehicles Act, 
1939, 

(i) io a Regional Transport Authority or its Chairman or 
Secretary 


Five rupees. 


One hundred 
rupees. 
Fifty rupees. 


Twenty-five 
rupees. 
Ten rupees. 

^five rupees. 


Two rupees 
and fifty 
naye' pai-te. 
Five rupees. 


(ii) to the Provincial Transport Authority or its Chairman or 
Secretary 

— U. P. Act 2 of 1930 [2-4.1938] and U. P. Acts 9 of 1941 r.l9-6.1941T\o 

U. P. Act 44 of 1958, S.'4 [1-4-1959.] 

(3) From Art. 1 (a) the clause “when presented to anv Municipal Commissioner und^r anV 
Act for the time being m force for the conservancy or improvement of any place, if th« 

0 ..7 ..)/] 
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« )ppUcftUoii or petition relute?? solely to such conservancy or imDrovement” was omiiud 

and in its place the following new cl.iiise was inserted, viz. 

**when presented f.o the District Magistrate or any other olHcer for the correction cl an 
electoral roll.” ' 


Id ‘Art. 1 (l>) the words ‘‘other tliun an offence for winch.police-olheer may nmler tn * 

^de of Criminal Procedure arrest without;warrant” were deleted hom the first par.tgr.tph 

and the follOY^lng paragraphs were inserted between the first and second paragraphs : 

“or when presented to a Collector containing a request from a local body such as the 
Municipal Board, the District Board or the Notified Area Coinniittce for ll'c realu 
sation of any dues by issue of ^ warrant or by other distress : 

or when presented to a District Magistrate for permission to ihave displays of fire works, 
or for a police escort; 

or when presented to a District Magistrate in the form of a programme or in anv otlx'r 
form for the exhibition of a film at a shorter notice than that permitted by the ('on- 
. ditions of the licence issued to cinema companies for exhibiting films; 

or when presented to a District Magistrate or Collector or any officer subordin Ue to 
him, under the Village Panchayat Act, the Indian Arms Act, the Poisons Act, the 
Explosives Act, the Stage Carriage Act, the Indian Cinematograph Act or any olhcr 
enactment for the time being in force, unless specifically exempted from piiym'-nt 
of court-fee” 


^ „ . ~U. P. Act 19 of 1938 [9-1.1939.1 

West Bengal 

In clause ’a) after the words ‘‘Municipil Cim nissioner” in the third entry in the secon 1 
column, the words “or member of a District Board” were inserted. For the words “two 
.annas” wherever they occur, the words “Fifteen paise" were suhstUnted. For the words 
‘‘twelve annas” opposite clause (h) in the second column, the following was suhstiffted. viz.. 

In the case of a complaint or charge of an offence presented to a Criminal Court, mic 
rupee and in other cases -seventy five paise;” For the words “one rupee oppodtp 
clause fcMn the second column the words “one ruf^e and fifty paise” were sHh^r.tnU'd. Fnr 
clause fd; in the second column and for the entries opposite that clause in the third column 
the following clause and entrie.> were suhstitu'ed : 


"(d) (i) When presented to the High Court under S. 115 of the Code of Civil Proce 
dure, 1908, for revision of an order 


(a) When the value of the suit to which the order relates 
does not exceed Rs. 1,000. 

(h) When the value of the suit exceeds R<j. 1.000. 

[ii) When presented to the High Court otherwise than under 
that section. 


Five rupees. 

Ton rnp-'cs. 
Two rupees. 


-Bengal Act 4 of 1922. [22.3.1922] and Court-fves (W. R.‘Amon-lmonn ^ct 

(Presi. Act 7 of 196«l. (26.3.1900.1 


*[1A. Application to 
any Civil Court that 
records may be called 
for from another Court. 


When the Court grants 
the application and is 
of opinion that the 
transmission of such 
records involves the 
use of the post. 


Tweive annas in aaair.ion 
to any fee levied on the 
application under clause 
(a), clausef6jorclause (d) 
of Article 1 of this sche¬ 
dule.] 




♦Inserted by the (^urt-fees (Amendment) Act, 1911 (14 of 191i), S 2. 

STATE amendments 

Assam : Nagaland 

For column thrTO S7d»8Wjtt/'« the following, viz: “One rupee and fifty naye paise In addition 
ScheSife^* application under clause -a), clause (c) Or clause (e) of Article l.of thS 

—Assam Act 8 of 1963, S. 2 (2). [1-4.1963.]; Act 27 of 

g.jjgj ' ■ 1962, S. 20. [w.e.f, 1-12.1963,] 

• . . 

entry “one rui»e in addition to any lee levied on the appUcation under clause fa) 

’“'^5 ^ubstilut^l for the entry ‘Twelve 
the application under clause (a), clause (b) or clause fdj 
X of this ScheuuJo d$ proper f665 shown dgain^t tho article ^ 

—Bihar and Orissa Act 2 of 1922. [21.8.1922] 

AwHshdtaJ. this Act as amecled, 
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Madhya Pradesh 

For the words “twelve amias” in the third columo subsfifufe the words ‘one rupee. 

- M. P. Act 12 of 1906, S. 3 [w. e. f. 1-4-1900.] 

Manipur and Tripura 

Same as that of Assam—Sec G. S. Ks. 1119-1120, Gaz. lad,, 1-7-1103, Pt. II, S. 3 (i) 

Ext., pp. 501-531 [w. e. f. 15-7-1903.] 

Orissa 

In tlie third column lor the words “twelve annas’* the words “one rupee” were 
$i(b$tHuted. 

—Orissa Act 5 of 1939. [31-10-1939.] 

(2) For surcharge see Orissa Act 20 of 1917; for text of this Act as amended, see 
Appendixl. 

Punjab: Haryana^ Chandigarh: Delhi 

For the words "Twelve annas" in the third column substitute the words “One rupee,* 

-Puni. Act 14 of 1958, S. 4. r25-4.1958] : Act 31 of 1966, S. 8S 
[1.11-1960] & G. S. R. 842, Gaz. Ind. 1959, Pt. II, S. 3 m 

p. 1039. [1-8-1959.] 

Vttar Pradesh 

For the words “Twelve annas” land letter ‘d’ in the third column the wcr<b 

“One rupee 6fty Naye Paise” and letter ‘e’ respectively. 

— U. P. Acts 2 of 1936; 14 of 1948; 25 of 1952 and 20 of 1958. 

Wist Bengal 

In Art. lA, for the words “twelve annas" suhstifufe the words “seventy five naye paise.’** 

— Court-fees (W. B. Amendment) Act (Presi. Act 7 of 1968). 

2. Application for leave to Eight annas, 

sue as a pauper. 


STATE AMENDMENTS 

Assam : Nagaland 

In Col. 3, for the words 'eight annas,’ substitute the words 'One rupee.*’ 

-Assam Act 8 of 1963, S. 2 (2). [1.4.1963]: 
Act 27 of 1962, S. 26 [w. e. f. 1-12-1963.] 

Bihar , 

For surcharge see Bihar Act 25 of 1948; for text of this Act as amended, see Appendix 1. 
Madhya* Pradesh 

For “Eight annas” in the third column substitute “Sixty Paise.” 

-M. P. Act 12 of 1900, S. 3. [1-4-1900.J 

Manipur and Tripura 

Same as that of Assam-Sec G. S. Rs. 1119-1120,'Gaz. Ind., 1-7-1963, Pt. II, S. 3 (i), 

Ext., pp. 501-531 [w. e. f. 15-7-1903.] 

Orissa 

l*or surcharge see Orissa Act 20 ol 1947; for text of this Act as amended, see Appendix I» 
Punjab : Harvana : Chandigarh Delhi : 

For “Eight annas” in the third column aubstitute “One rupee twenty-five Naye Paise.” 

—Punj, Act 14 of 1958, S. 4. [25-4-1958.] : Act 31 of 1960, S. 88. 
[1-11-1966] and G S.R. 842, Gaz. Ind., 1959, Pt. II, S. 3 (i), 

p. 1039 [w. e. f. 15-7-63.] 

Uttar Pradesh 


For “Eight annas” in the third column substitute “Seventy-five Naye Paise.” 

—U. P. Acts 14 of 1948; 25 of 1932; 20 of 1958. 

West Bengal 

lor the words “Eight annas” wherever they occur substitute “Fifty paise.** 

^ Ctfurt-fees (W, B, Amendment) Act (rresi. Act7.of 1968) 


3. Application for leave 
to appeal as a pauper. 


(aj When presenred to a 
District Court. 
f6,?jWhen presented to a 
Commissioner or p 
H igh Court. 


One rupee. 
Two rupees. 


/ 


STATE AMENDMENTS 
Assam : Nagaland • ‘ , 

In column three for “one rupee” svbstitute “Two rupees” and lot 
“Three rupees.” 


' : 

1 

“Two rupees** suhsUtuts 


— Assam Act 8 of 1963, S. 2 (2). [1.4-1963] ; 
Art 27 of 1962. S. 20 [w.e.f. 1-12-1963.1 
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Bihar 

For surcharge Bihar Act 25 of b)4S; f>r t ;xt of thi> A jt us u n-' i \' 1, ae.'! Ap.>';i Ik f, 

Madhya Pradesh 

For the words "Ou'i rup;^.^” and “Tw ) nipij'” in iho third colunn the words 

“One rupee and thirty Puise" and “Two vupjcs and sivlv Paise” resp 'Ltivelv. 

-M. V. Act 12 of LOoeiS. 3. [1-4-60.] 

Manipur; Tripura 

Same as that of Assam-G.S.Rs. 1119-1120, Caz. Ind., l-7-l9ft3, Pt. II, S. 3 (i). l£\t. 

pp. 501,5^31, [15-7-1963.] 

Orissa 

For surcharge sm Orissa Act 20 of 1947; for text of this Act as a;n le I, ffA Appjiidiv f 

* 

Punjab : Haryana : Chandigarh i Delhi 

For the words “One rupee” and ‘‘Two rupees” in the column sn.'iffUn/n the words 
“One rupee twenty-five Naye P.iise” and '• Two rupees sivty-five Maye P.iise” respectiv.dy. 

— Punj. Act 14 of 1953, S. 4. ,25- t-l )>3.1 ; Act 31 o( 19 io, S, SS. 

[l.ll-19Saj^< G.S.K. 642, Gaz. lad., 1959, Pt. ff. S. 3 (i), 

p. 1039. [L5-7-1963J. 

Uttar Pradesh 

For the words “One rupee” and “Tw ) rupp-'s” in the third colu nn a the word.*? 

*,One rupee and twejity-five Naye Paiso” and “Two rupees uii 1 fifty Nay.* Pai’C*’’ rP'p.'C.i .-.‘ly 

— U. P. Act.s 14 ol 1946 iiiul 20 of 1956, S, 5 (iv). 


4. Plaint or memorandum of 
appeal in a suit to obtain pos¬ 
session under *Act No. lb of 
1838, or t[the IMamlatdars’ 
Courts Act, 1876.] 


eight annas. 


* The Bombay Courts of Adalut Act. 1638. for “Bomhiy Act 5 of 1864 {to give 

Mamlatdars* Courts jurisdiction in certain cases to maintaifi existing possessio;*, or to 

restore possession to any party dispossessed otherwise than by courw of l.iw).’’ hy the 
Amending Act, 1891 (IP of 1891). t See now the Mamlatdars* Courts Act, l‘J0d (Boio. 2 
of 1906.) 

STATE AMENDMENTS 

Bihar 

For surcharge ««« Bihar Act 23 of 1948; for text of this Act as amended, sec Aopondiv 
Delhi 

Same as that of Punjab. —G.S.R. 842, Gaz. Ind. 1959, Pt. II, S. 3 {i). Tw.e.f. 1.8ll959]. 
Orissa 

For surcharge see Orissa Act 20 of Lvj47; for text of this Act as amended, see Appjjidi< I. 
Punjab t Haryana : Chandigarh 

For “Eight annas” in the third column suhstlfitfe “One rupee four anna'' “ 

- Punj. Act 19 of 1957, S. 5 [13-7-1957]: Act j 1 of I J > >. S. 68 1- 11.1033 1 

Uttar Pradesh ^ 

For the words "Eight annas” in the third column suhstiiufe "Seventy-five Nave P.iise.” 

- U. P. Acts 14 of 1948; 25 of 1952 and 20 of 1956, S. 5 (v) 

West Bengal 


For the words “Eight annas" substitufe the word'j “Fifty P.iise.” 

- Court-fees (VV, B. Amendmeut) Act (Presi. Act 7 


5. Plaint or memorandum . 
of appeal in a suit to esta¬ 
blish or disprove a right of 
occupancy. 


of 1060) [26-3-1968.] 

I 

I Eight annas. 


Schedule II, Article 5 — Note 1 

(1) Expression “right ot occupancy” 
in thii article did not mean right of 
mere tenant. (1902) 1 Low Bur Rul 303 
(308) (SB). 

(2) Expression “right of occupancy” 

in this article cannot be read as synony¬ 
mous with “right of occupancy” under 
any 6f Acts relating to landlord and 
'^ant. AIR 1934 Cal 674 (677) » 61 Cal 
* 613 , ... ' 


(3) Right of occupajicy ryot is occu¬ 
pancy right within meaning of this arti¬ 
cle. AIR 1934 Cal 674 (677) = 61 Cal 
513 ** (1908) 31 Mad 14 (16J ** (1882) 
11 Cal LR 91 (94). 

(4) Suit for declaration that person 

has occupancy rights in holding is gov¬ 
erned not by Art. 17 (iii) of Sch. II 
but by this article. AIR 1918 All 228 
(228) 40 AIF 538. 
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STATE AMENDMENTS 

Assnm ; Nagalanrf 

In column three for the words “Eight ann xs” tiHhstifn>e the words .‘One rupee ” 

, -Assam Act 8 of 1933, S. 2 (2) i;i.4.19a3J; Act 27 of 1982', S. 28 ' - 

[w. e. f. 1-12.1963.1 

Bihar 

( 1 ) After the words “memorandum of appeal” the words '{or of cross-objectioa” were 
{n erted in the fii>t column - Bihar and Orissa Act If of 1922 [21-8-1922.] 

For surcharge see Bihar Act XXV of 1948; for text of this Act as amended. 
Appendix I, 

Madhya Pradesh 

For “Eight annas” in the third column substitute “Sixty P lise *• 

„ . , „ -M- P- Act XII of 1966, S. 3 [1.4.1988.] ‘ 

Punjab : Haryana : Chandigarh ; Delhi ^ 

I'Qr Eight annas in the third column substitute “One rupee twenty-five Nave Paise ’* 

-Pm,} Act XIV of 1958, S 4 [25-4-1958]; Act 31 of 1933, S. 88 [1-11-1988] 

Uttar Pradesh ^ ^‘8-1959.] 

For “Eight annas” in the third column substilufn “Tw i ruo-e^ ** ' 

-[U. P. Act XLIV of 1958. S. 4 [1-4-1959.] 

\^ tst RcMigal 

For Ihc words “Eight annas” suhstihife the wards “Fifty Paise.” 

-Court-fees (W. 11. Amcjidmcnt) Act (Prosi. Act 7 of 1968) r28-3.190S.] 

*[6. Hail.bond or otherir. ... ' ^ Eiaht annas, 

strument of obligation given 
in pursuance of an order 

made by a Court or Magls- i - c ' 

trate under any section of ■ '■>' ' ' 

the Code of Criminal Pro¬ 
cedure, 1893, or the Code >' * ' . h 

of Civil Procedure, 1908 and ' 

not otherwise provided for j 

by this Act] 

* ■'<iil>sliiutcd hy the Second Repealing and Amending Act. 1914 (17 of 1914), S. 2. 


Schedule 11, Article 5 — Note 1 (contd.) 

(5) Suit to establish right of occu¬ 
pancy and for recovery of possession — 
This article will not apply. AIR 1931 Cal 
333 (335). 

(6) This article applies in terms to 
memorandum of appeal in siAit of kind 
mentioned therein. AIR 1918 All 228 
(223) = 40 All 358. 

(7) (Orissa amendment) — Suit for 
recovery of land over which occupancy 
rights were claimed by the plaintiff 
gainst defendant zamindars claiming to 
be in khas possession — Proceedings 
under Section 145, Cr. P. C. ending in 
defendants' favour — Vesting of land 
in the_ State under Orissa Estates Land 
Abolition Act — Court-fees must be 
paid on market value of land as the 
suit was against zamindars who became' 
trespassers after the land vested in the . 
State. The suit could not be treated as 
one between tenant and landlord and 
hence Section 7 (xi) (e) did not apply. 
AIR 1969 Orissa 140 (140, 141). 

(8) Suit for ejectment of licensee 
falls under Section 7 (v). Section 7 (xi) 
(cc) governs suits between landlord and 
tenant only. Art. 5, Sch. II ^so does not 
apply as no question of tenancy is 
involved. AIR i960 Tripura 7 (7). 

(9) No right of occupancy ,involved in 


suit^— Suit for declaration and recovery 
of possession — Not Sch. 11, Art. 5 but 
Section 7 (4) (c) applies — Plaintiff held 
entitled to value suit as he liked under 
Section 7 (4) (c). AIR 1968 Tripura 11 
(23). 

Schedule 11, Article 6 — Note 1 i 

(1) Bond given under Guardians and 
Wards Act does not fall under Civil 
P. C. or ■ Criminal P. C. and is not 
chargeable with any court-fee under this 
article. AIR 1940 Bom 275 (275) (SB). 
(Bond falls under Sch. I, Art. 57, Stamp 
Act.) 

(2) Security bonds given under the 
following sections of Civil P. C., fall 
under this article and are chargeable 
with court-fee of eight annas: 

(a) Section 55 (4). AIR 1933 Lah 89 
(90) = 14 Lah 284 (SB). 

(b) O. 32. R. 6 (2). AIR 1929 Lah 

205 (205) ** AIR 1925 Cal 906 (907) 
= 53 Cal 101 (FB). (Overruling 
AIR 1918 Cal 125 (DB).) •? 

‘ (c) O. 40, R. 3. AIR 1920 Mad 939 

(940) = 43 Mad 363 (FB). (It is 
also chargeable with stamp-duty 
under Art. 40 of’Sch.-^I,-* Stamp 
Act.) : j .n, 

(di O. 41, R. 5 or Ri 6. AIR 1936-'Sind 
41 ,(41) = 30 Sind LR 1 (DB) ♦♦ 
- j I ; AIR , 1947 Nag 26 (3W. * ILB 
(1946) Nag 49 *• AIR 1934 .Lah 
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STATK AMENDMKNTS 

Assam: Nagaland 

lu column three, for the words ‘'Right i-nins*’ sn'i^ttitufr the w:ir.ls “Oi'c 

• - Assam Act S of 1963. S. 2 (-2) • M hXili; A. t 27 of 1062. ^ 2 ' 

Ivv. c. 1. UM2-nm-i.i 

Bihar 

For surcharge sw Bihar Act XXV' of 1948; for text of this Act as .iiiic?ikIciI, si't? Appcinliv 1. 

Madhya Pradesh 

For the words ‘*Eight annas” in the third column SKhfsfihif^ tlio words "One rnpetv” 

• M. P. Act XU of I 06 H, S. 3 [1-4-1066.1 

Manipur and Tripura 

Same as that of Assam — G. S, Rs. 1119-1120, Gi7.. fml., 1-7-6^, Pt. FI, S. 3 {i ) 
Ext., pp. 501-531 [w. e. f. 15-7-63.] 

Orissa 

For surcharge see Orissa Act XX of 1947; for text of this Act as amcMided, .?(?<» Apix-ndix f. 

4 

Punjab : Haryana : Chandigarh : Delhi 

For the words “Eight annas” in the tliird column suhstifufe tlie words ‘Sivty-live n ive 
paise.” - Punj. Act XIV of* 1958, S. 4 [25-4-1958]; Act 31 of 1966. S. 88 ri-U-196fi-: 

G. S. R. 842, Gaz. IjuI. 1959. Pt. II, S. 3 (i) p. 1039 [w. e. f, 1-8-1959.1 

Vttar Pradesh 

For the words ‘‘Eiglit annas” in the third column siihsfUuiv the words “One rupee'.” 

-U. P. Act XXV of 1952 S. 7 [1-11-1952.1 

West Bengal 

For the words “Eight annas” enhsHtute the words ‘‘Fifty paise.” 

— Court-fee.s (W. B Amendment) Act (Pre-'i. Act 7 of 1988 ) 

7. Undertaking under sec¬ 
tion 49 of the Indian Divorce 
Act 

STATE AMENDMENTS 

Assam : Nagaland 

III column three, for the words “Eight annas” siihsHtute ‘One ninee ” 

—Assam Act 8 of 1983. S. 2 (2) [1-4-1963]; Act 27 of 1962 S. 28 11.12-1983.] 

Bihar 

For surcharge see Bihar Act 25 of 1948. for text of this Act as atnemlcd. see Appeinli.x I. 
Madhya Pradesh 

For the words “Eight annas” in the third column s-uhsfitnfe the words ‘‘Sixty paise.” 

-M. P Act Xli of 1906, S 3 [1-4 1988.] 

Manipur and Tripura 

Same as that of Assam --See G. S. Rs. 1119-1120, Gaz Ind., 1-7-63, Pt. If. S 3(i). 
Ext., pp. 501-531 [w. e. f. 15-7-03.] 

Orissa 

For surcharge see Orissa Act 20 of 1917; for text of this Act as amended. s<-e Appcn<lix f. 
Punjab : Haryana : Chandigarh ; Delhi 

For the words Eight annas ’ in the third column snhsfitute the words ‘ One ruiii-e 
twenty-five naye paise.” 

- Punj. Act 14 of 1958, S. 4 [25-4.1958]; Act 31 of 1966, S. 88 [1-11-1966] and 
__G. S. R. 842, Gaz. Ind. 1959, Pt. II. S. 3 (i), p. 1039 [w. e. f. 1-8-1959]. 


Eight annas. 


Schedule II, Article 6 Note 1 (contd.) 


(5) Security bond executed under Civil 


228 (229) = 14 Lah 708 (DB) •• P. C., and coming under this article, is 


AIR 1929 Lah 205 (205), 

[But see AIR 1925 Lah 562 (554) .1 
(e) O. 41, R. 10. (’89) 11 All 16 (17) 
(FB). 


also chargeable under Art. 40 or Art. 57, 
Sch. I of Stamp Act, unless it falls under 
residuary Art. 15, Sch. I of that Act. 
AIR 1929 Lah 205 (205) ** AIR 1925 


(3) Security bond executed in claim Cal 906 (907) = 53 Cal l6l (FB) ** AIR 


case on release of attached animals in 
accordance with rules framed under 
Civil P. C., is bond given in pursuance 

of order of Court under Civil P. C., and __ __ uo 

must bear court-fee stamp under this order under Section ^7 Provincial Small 
article. AIR 1923 Cal 269 (289, 270) = Cause Courts Act IX 5 1887 to S^ve 

•* air 1914 Mad 652 ^.x parte decree set aSde, must b^ deem 


1920 Mad 939 (940) = 43 Mad 363. 

[See also (1953) 2 Mad LJ 692 (695) 
(DB).J 

(6) Security bond given under Court’s 


(654) = 37 Mad 17 (FB). 


ed to be one given under Civil P. C.. 


.'fi(4) Security bond taken by Village and is governed by this article. AIR 
Court under Section 53. Madras Village 1935 Mad 380 (382) = 58 Mad 687 (FBI. 
Courts Act (1 of 1889) is not bond under CBut see AIR 1956 Cal 375 (376) (DB) 
Civil P. C. AIR 1927 Mad 377 (37.7) (FB). •* 1897 Bom PJ 167 (SB).l 
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I'tlar Pratlesh 

For the words ‘ Eight annas” in the third colu no the \v)rds “One'rupee ” i 

-U. P. Act 25 of 1952 S 7 [1-11-1952 ] 

West Bengal 

For the words “Eight annas” in the third column. sKhsHt'ite the words ‘Fifty paise.” 

— Court-fees (W. B Amendment) Act (Presi. Act 7 of 1908) [26.3-1908.] if 

8. [Repealed by the Repealind and Amend'.ny Act, 1891 (12 of 1891).] 

9. [Repealed by the Repealing '.nd Ametidt7iy Act 1891 (12 of 1891).] u 


10. Mukhts^rnama 
Vakalatnama. 



or I When presented for the conduct 

of any one case — 

(a) to any Civil or Criminal 
Court other than a High 
Court, or to any Revenue 
Court, or to any Collector or 
Magistrate, or other execu¬ 
tive officer except such as 
are mentioned in clauses 
and (c) of this Number. 

(b) to a Commissioner of Re- 
venue, Ci»cuit or Customs, or 
to any officer charged with 
the executive administration 
of a Division, not being the 
Chief Revenue or Executive 
Authority. 

(c) toa. High Court, Chief Com¬ 
missioner, Board of Revenue, 
or other Chief Controlling 

Revenue or Executive Autho¬ 
rity. 


1/ 

Eight annas. 

•. \ 


.I'J 

One rupee. , v 


Two rupees. ,;,/. 


Schedule II, Article 10 — Note 1 
ID Documents specilied in this article 
aie documents which it was intended 
to exclude from definition of power^of- 

m2 Pnn" I Act. 

iyi 2 Pun LR No. 202 uslsg 647 
IFB) (1911) 33 All 1^) ' 

( 2 ) Mukhtar is attorney, whether ap- 

practitioner, and mukh- 
document which empowers 
h ^ P®*'son by or on whose 

? executed. 1912 Pun 

LR No. 202, page 647 (648) (FB). 

not apply to 
mukhtarnama executed in favour of 

nqfiT An “^^/tilicated mukhtar. 
(1911) 33 All 487 (489 490^ (vt^\ ♦♦ 

(1886) 9 Mad 358 (358 M9| (FB) ’ 

(648®'*Wbk] 2»2. P. 6« 

(4) Word “vakalatnama” relates to 
power nied by pleader, under . O. 3, 

behalf conduct case on 

nfwlf suitor irrespective of class to 

1«26 Pat^Mfl belongs. AIR 

na^a^ moH® 255. {Vakalat- 

Advocate whether 

of Sch Ii comes under Art. 10 

Vakalatnama is a kind of power- 
of-attorney. AIR X937 Nag 65 (66) = ILR 


1937) Nag 494 ** AIR 1934 Bom-299 
i302) = 58 Bom 597 (DB). (Art. 10, 
fecn. II does not appdy to vakalatnama 
nied m Presidency Small Cause Court.) 

Vakalatnama to appear afid act 
Awi were paid in advance, is charge-^ 
. ^*^der this article and need not be 
as'agreement under St^mp Act, 

CM 46f?DBh ‘ 

(7) A letter of appointment authoris¬ 
ing Advocate to act and plead and to 
”1^^® or withdraw all deposits on behalf 
of his client, is chargeable with court- 
fee prescribed for vakalatnama under 
this article. AIR 1926 Pat 246 (248, 249) 
= 5 Pat 255. 

(8) (As amended by U. P. Act (XLIV 

of 1958)) — Memorandum of appearance 
oy standing counsel — Stamp duty pay- 
®ole is under Sch. II, Art. 10 as amend- 
ed by U. P. Act (44 of 1958). AIR 1960 
All 088 (589).. n 

(9) Where a post-card authorising the 
pl^der to file the appeal is stitched to 
a blank sheet of paper on which court-’ 

of the requisite amount are 
dlTixed the document constitutes a valid 
power of attorney so as to enable the 

Pifadw to file the appeal. AIR 1951 All 
451 (Pr. 5). 

(10) A “case” need not^ necessarily 
mean suit or judicial ^proceeding, but 
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STATE AMENDMENTS 

Andainan and Nicobar 

Eor the words ‘Eight annas” and “o lo rupee” in the thirtl column ^iiha'i/nfi' the 
"One rupee” and One rupee Hfty naye paise” respectively.—lU g il ol 1^)57 ^ U-S-1^57 

Assam : Nagaland 

Kor Art. 10 sitMitute the following : 

*' 10 Mukhturnaina or 
Wakalatnama. 


ihf words 


One rupc'c. 


Two rupees' and 
fifty naye paise 


Bihar 


When presented for the conduct of any one 
case— 

to any Civil or Criminal Court other than a 
Ifigh Court, or to any Revenue Court or to 
any Collector or Magistrate, or other execu¬ 
tive otlicer except such as are mentioned in 
clauses (b) and (c) of this Number; 

(b) to a Commissioner of Revenue, Circuit or 
Customs, or to any officer charged with the 
executive adniin»stralion of a Division hot 
being the Chief Revenue or Executive 
Authority; 

(c) to a High Court, Chief Commissioner, Boaiil 
of Revenue, or other Chief Controlling 
Revenue or Executive Autliority or/an ap¬ 
pellate authority prescribed Ufjder the 
Motor Vehicles Act, 1939 or to an appellate 
authority prescribed under the Assam Sales 
Tax Act. 1947. 

-Assam Act Vlir of 1963. S. 2 Tw. e. f 1-4.1903'!, 
Act 27 of 1962, S. 26 ,w e f, 1-12-1963], 


Five rupees.” 


(1) Words ‘‘one rupee”, "two rupees” “three rupees" were respectively .tubftfitnied for 
“eight annas”, ‘‘one rupee”, “two rupees” as proper fees shown against the article. Bihar and 
Orissa Act If of 1922. [21-8-1922.] 

(2) For surcharge see Bihar Act 25 of 1948; for text of this Act as amended, Appendix f. 

Delhi 

Same as that of Punfab —S«e G. S. R. 842, Gaz. Ind., 1959, Ft. II, S. 3 (i), p. 1039 
[w.e.f. 1 8.1959.] 

Madhya Pradesh ' 

For Art. 10 the following ; — 

‘‘10. Mukhtarnama or, When presented for the conduct of anyone c.ise 
Wakalatnama. i to— 

fa^any Civil or Criminal Court other than a 

. ' High Court, any Collector or Magistrate or 

. other executive officer except such as are 
mentioned in clauses <b) and (c) below 
(h) Commissioner of Revenue Or to any officer 
charged with executive administration of a 
Division not being the Cliief Revenue or 
Executive authority; 

(c) Board of Revenue or Chief e.vccutive aulho- 
rity: 

the High Court; 

(e) the Government. 


One rupee, 
fifty p.iise 


Three rupees*. 


Five rupees. 


-M. P. Act Xn of 1900, S. 3 [w.e.f. 1-4-1966.] 


Five rupees. 
Five rupees”. 


Schedule n. Article 10 — Note 1 (contd.) 
would include any petition or applica¬ 
tion to Court or officer. (1886) 9 Mad 146 
(148) (FB). 

(11) Word “case” must be confined 
to judicial cases or quasi judicial cases 
as opposed to transactions. 1912 Pun LR 
No. 202. page 647 (648) (FB). 

(12) Where a criminal case is trans- 
from one Magistrate to another 

Magistrate it cannot be said that the 
case 4s not one in which the vakalat 
VM originally filed and hence no fresh 
vakalat is ^^cessary for conduct of the 
caw ia the Court of the Ma^strate^ to 
whom the case Is transferred. AIR 1956 
Tray. Co ilQ (Pr. 2) = ILR (1955) Trav- 

Co 089 « 195(6 Cri L ^qur 421 (1). . 


(13) This article does not make it 
necessary that mukhtarnama or vakalat- 
Ji3ma must be ril6d in criminal cases 

erf L jfur 

inherent power to 
consolidate appeals m cases disposed of 

by single judgment so as to enable ap- 
to pay court-fee on value of con- 
sohdated appeals and file only one vaka- 
latnama. AIR 1930 Mad 376 (3811 — 

(15( Several revisions from one jude- 
mwit against common respondents can- 
not be consolidated for purposes of 

Mad 

381 (382( = 53 Mad 282 (FB). 
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Manipur and Tripura 

Same as that of Assam - G. S. Rs. 1U9-1120, C.iz. lad., U7-1903, Pt 11. S 3 ftt 
Ext., pp. 501-531. Lw.e f. 15-7-1963.1 ' 

Orissa ^ 

(1) In the third column the words ‘one rupee*’, “two rupees”, and “three rupees" were 

respectively substitufM for the words “eiglR annas” “one rupee” and “two rupees” — Ori*i *.3 
Act V of 1939. [3U10-i939.] rupee:*. wnssa 

(2) For surcharge see Orissa Act 20 of 1947; for text of this Act as amended, see Appendix I 

Pondicherry * 

Same as that of Andaman and Nicobar — 5e6 Act 28 of 1938, S 3 Sch Pf rr 
[18-12-1968.] , . o. vj,. ocn., rt. it, 

Punjab : Haryana : Chandigarh 

the words ' Eight am,as”, “Ooe rupee” and “Two rupees” i„ the third column mbsUtnt. 

the words One rupee twentyfave naye paise”, “One rupee twenty-Rve naye paise” and “Two 

respectively.-Punj. Act U of 1958, S. 4. [25-4-1938]: Act 3-1 of 

I’ttar Pradesh . 

(1) In the fir.t column of .Ut. 10. for the w.rds “Mukhtarnima or Vakalatnama" s^ibstifuf-e 
• ( wjnh \hikht.niiaina. Vak.ilatnaina or any paper sign !d l>y an Advocate, Attorney and 

Uadt-r signifying or intimating tliat lie is retained by a party”.. ^ 

(2) For the wonK “Eight annas-”. ‘-One rupee” and “Two rupees” in the third column 

s^,i.stinife the words “One rupee aiulfifty naye paise”, “Three rupees” an I “Five ruoeps”' 

tivcly.-L'. P. Act 44 of I )58, S. 4 (v) |T-4:i95J.l: U. P. .Act 4 of lydl S 4 itSlV 

U.P. Act XiV of 1903,8.2 (b) [23-5-1903.] . •‘vec ^ ot ijoi, b. 4 (1) Ll7-3-19di.J: 

West Bengal 

I'or the 'v,ords;o„o ru[»e eight annas” in the third column ,uh,im>e the words "One rupee 
and hfty pai'C —Court-fet-s (w, B. Amendment) Act (Presi. Act 7 of 1908) [20-3-1908.] ^ 


PI 


11. Memorandum 
of appeal when the 
appeal is not *[* ’ *] 
from a decree or an 
order having the 
force of a decree, and 
is presented— 


f 


fa; to any Civil Court other than a 
High Court, or to any Revenue 
Court or executive officer other 
than the High Court or Chief Con¬ 
trolling Revenue or Executive 
Authority, 

(b) to a High Court or Chief Commis¬ 
sioner. or other Chief Controlling 
Executive or Revenue Authority. 


Eight anna^.. 


t 


i •- 


/ 

*. 

i 


Two rupees. 


^ O^niued by the Code of Civil Pro¬ 

cedure. 1908 (Act 5 of 1908), S. 155 and Sch. IV. 


SCHEDULE n. ARTICLE H — 

SYNOPSIS 


not from a 
having the 


1. When the appeal is 
decree or an order 
force of a decree.” 

2. Order rejecting plaint. 

3. Order under Section 47, Civil P. C. 

4. Order regarding restitution under 

Section 144, Civil P. C. 

under O. 21, R, 50 (2), Civil 

6. Final decree in mortgage suit. 

7. Order under O. 34, R. 6, Civil P. C 

8. Order of remand 

9. Appeal against decree on award. 

JO. Order relating to compensation ir 
land acquisition proceedings. 

11. Order ip probate proceedings. 

12. Order relating to mesne profits. 

13. Memorandum of cross-objections. 

14. Orders under special and local 

Acts. 


1. “When the appeal is not from.a de¬ 
cree or an order having the force of 
a decree.” — (1) The definition of “de¬ 
cree” in the Civil Procedure- Code may 
be regarded as applicable for -the pur¬ 
poses of this Act also. AIR 1938 All 50 
151) = ILR (1938) All 181 (DB). 

[But see AIR 1938 Rang 141 (144) =3 
1938 Rang LR 72.1 

(2) To have the Jtorce of a decree, the 
order must possess all the characteristics 
of decree. AIR 1938 All 50 (51) = ILR 
(1938) All 181 (DB) *• AIR 1946 Oudh 
254 (255) = 21 Luck 444. 

(3) An order which is. appealable “as 
if it were a decree” is not the same as 
an order having the force of a decree, 
AIR 1941 Mad 639 (640) = ILR (1941) 
Wad 935 (DB). 

' (4) An order of the Court under the 
Civil Procedure Code, Sch. HI, Paras 4 
and 5 has the force of a decree. (See 
Sch. Ill, Para 6.) All appeal from* such 
an order will' not come under this arti-» 
cle. (1885) 7 All 565 (567) (DB). ((1882) 
4 Mad 420, Dissented from.) 


[Tlte] Court-fees Act, 1870 


[Sell U Alt II N 2-:i] 15 


appeal when the upiK-iil 
is not from a decree or an 
order having the force 
ol a decree, and is pre¬ 
sented — 


Out' 


nnic'C 


One rupee. 
Two rupees' 
I’ive rfipcvs.' 


STAXr. AMKND.MrNTS 

Andaman and Nicobar 

For Article ll, the following; 

"11. Memorandum of (a) (i) to any Kevonuc Court or Evecutiee OlH.-er 

other than the Iligli'Court or Chief ( ami- 
tiolUiig Kevenue or Execulix e Authority; 
f’ii) to any Civil Court other than a High 
Court; 

(b) to Chief Commissioner or other Chief Control- 
ling Executive or Ucveiiue Authority; 

(c) to a High Court; 

. ^ -Ih'tf. II ol 1957,.T-S-1057. 

Assam : Nagaland 

For Article 11 suhstitule the following article: 

"11. Memorandum of i (a) to any Civil Court other than a High Court, or j Three rupees-. 

to any Revenue Court or Executive Olficcr 
other than the High Court or Chief Control¬ 
ling Revenue or Executive Authority except 
an authority specified in clause (h) 

(b) to an Excise A^llate Authority under Rule 3-iO 
of the Assam Excise Rules 

(c) to a Hi»h Court or Chief Commissioner, or i 
other Chief Controlling Executive or Revenue ! 

Authority except an .authority specified in 
clause (d) 

(d) to an excise Appellate Authority under Rule 34 1 
of the Assam Excise Rules 

(e) to a High Court in miscellaneous revenue 
matters except (f) below or to an Appellate 
Authority prescribed under the Motor Vehicles 
Act, 1939 and 

to a High Court in appeal and revi ion mutters 
arising out of settlement of fiNheries; 

(i) when the bid money is below ten thousand 
rupees 

(ii) when the bid money is above ten thousand 

rupees but below twenty thousand rupees 
wlien the-bid money is above twenty 
thousand rupees , 

-A ssam AA s 8 of 1963, S, 2 (2) [1-4-1963]: Act 37 of 1962, S. 26 [w.e.f. I-12-1963.] 


of appeal when the ap¬ 
peal is not from a decree 
or order having the force 
of a decree, and is pre¬ 
sented.— 


I‘'ii{i'(‘n rnp?os 
Tea rupees. 


Fifty rupees 
Fiftct u ruvees. 


Fifteen rupees. 

Fifteen nipcc-s. 

Twentv-five 

rupees*. 

Thirty rupees.’* 


*^*^**^ 1 ? 11 — Note 1 (contd.) 

-..Lj i be court-fee payable on a memo¬ 
randum of appeal filed against an order 
on an application under Art. 226 of the 
Constitution \s Rs. 2 under Sch. II, 
Art. b or the Travancore-Cochin Court- 

338 (339) = ILR 

(1958) Ker 870 (DB). 

(Madras Amendment) Expression 
Order is not used in its generic 
sense to include all orders in¬ 
cluding those deemed to have been 
included within the definition of decree 
under Section 2 (2) C. P. C. AIR 1968 

WR 30f?PBf ® ^ 

2. Order rejecting plaint. — (i) An 
from an order rejecting a plaint 
governed by this article. AIR 
1920 Pat 615 (616, 617) (DB) *• AIR 1953 

2. 3) = ILR (1952) 2 Raj 

^3 (43) (DB) *• AIR 1968 

Section 47,. Civil P. C. 
’^1 Under Section 35. the various 
wwthclal Governments have by noti- 

court-fee 


chargeable on appeals from orders undei 

Section 47, Civil P. C.. shall be iimitcc 

to the fixed fee leviable under this arii 

«io Pat 280 (280) = 22 Pal 

278. 

[See also (1) Calcutta High Court Civi 
Orders VoL I, R. 688 lA) (8) 
It' Government Notilication 

No. 358, dated 11th October 1921. (Fort 
St. George Gazette, pp. 1008, lOllj; ( 3 ) 
Government Notification No 
590. dated 22nd September 1921. (Bom- 

997^41 Gazette, pp. 2271 to 

Government Notification 

icSo 6001-X-501. dated 25th March 
1942; (o) Government of India Notifica¬ 
tion No. 4344-S. R,. dated 6-10-1893) ** 
AIR 1954 Ajmer 10 (Pr. 2).] 

under O. 21. R. 63-H of 

nie Cml P. c.. as amended by the 

Patna High Court, has the force of a 

decree and is not one under Section 47 

SJ 1943 Pat 280 (280) = 

22 Pdt 278. 

(3) An appeal against an order refus- 
i”® ^ ® decree against the 

surety of the judgment-debtor has been 
held to be governed by this Article. 1902 
Pun Re No. 72. p. 2S1 (264). 
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Bihar 

{!) After the words ‘‘Memorandum ol appeal” in the Hrst column insert the words “or of 
cro'is-ub/eclion.” 

(2) For the words “Eight annas” and “Two rupees” in the third colum substitute the 
words "One rupee” and “Four rupees” respectively. 

—Bih. Orissa Act 2 of 1922 [21-8-1922.] 

(3J For surcharge see Bihar Act 25 of 1948, for text of this Act as amended, see Appendix I. 
Delhi 

Same as that of Punjab—See G. S. R. 842 Gaz. Ind, 1959, Pt. II, S. 3 (i), p. 1039 [w.e.f, 
1-8-1959.] 

Madhya Pradesh 

For Article H, snhsfitufe the loUow^ng J 

“ll. Memorandum of appeal when (a) When presented to the 
the appeal is not from a d^erc-e or an High Court, 

order having the force of a decree— (b) When presented to a Civil 

Court other than the High 
Court, 


Seven rupees and 
fifty paise. 

Three rupees.’* 


. ,.p. -M. P. Act 12of 1966, S. 3 [l-4-19de.] 

Manipur and Tripura 

S .iiiea'^ that of Assam-S/>i> C. S. Rs. 1119-1120, Giz. Ind., 1-7-1983. Pt. VI, S. 3 (i) 
Ext., pp. o01-o31 iw. e. f. 10-7-1963,] 

Or.ssa 

(Jj For the entry in the first columu the following entry was suhsfifureA . 

“Memorandum of appeal when the appeal is from an order inclusive of an order deter¬ 
mining any question under section 47 or section 144 of the Ckide of Civil Procedure and is 
presented. 


column for the words “Eight annas” and “Two rupees” ihe words “One 
rupee and l‘0ur rupees were respectively subsUhticd. Orissa Act j5 of 1939 i.31-10-1939.] 

(3) For-surcharge see Orissa Act 20 of 1947; for text of this Act aS amended^see Appendix I. 
Pondicherry ' 

18-12-1968^] Andaman and Nicobar - See Act 26 of 1968. S. 3 and Sch. [w.e.f. 


Schedule H, Article 11 — Note 3 (contd.) 

t4) Where in a suit for partition of 
tile house the parties agree to the sale 
ol the suit property and the house is 
ordered to be sold, the sale is one in 
the suit and not in an execution pro- 
ceeding. When, therefore, objections to 
the sale are dismissed and a final decree 
IS passed then an appeal lies against the 
final decree and not against the order 
dismis.sing the objections as an order 
under Section 47, Civil P. C. The ap- 
pellant when filing an appeal against 
the final decree will have to pay ad 
valorem court-fee on the amount that 
he considers is involved in the appeal. 
AIR l9o5 Punj 180 (Pr. 5). ^ 

4. Oeder regarding restitution under 
Section 144, Civil p. c. — (i) where 
under Section 35 of the Act the provin¬ 
cial Governments have directed that the 
fee payable on appeals from orders 
under Section 47 of the Civil P. C. shall 

amount chargeable as 
a iixed fee under this article appeals 
from orders regarding restitution would 
be chargeable under this Article, inas- 
much as such orders fall under Section 

1923 Mad 270 (271, 
2.2) _** 1957 BLR 534 (537) *• AIR 1925 
Pat 577 (580) = 4 Pat 294 **, AIR 1918 

•* 1928 Lah 143 

(144) ** AIR 1927 Lah 635 (636). 

^^30 Lah 24 (25) ** AIR 
l.i25 All 137 (138) =s 47 All 98 *• AIR 


1937 Cal 152 (155) = ILR (1937) 1 Cal 

637 (DB) ** AIR 1941 Nag 313 (316) « 
ILR (1941) Nag 662 (DB), (Overruling 
AIR 1922 Nag 662 = 18 Nag LR 15.) •* 
AIR 1939 Rang 32 (34) = 1938 Rang LR 
635 (DB) ** AIR 1930 Rang 241 (242. 243) 
3 Rang 271.1 

5. Order under Order 31, Rule 50 (2), 
Civil F. C. — (1) An appeal from an 
order under O. 21. R. 50 (2), Civil P. C. 
is governed by Sch. I, Art. 1 and hot by 
this article. AIR 1939 Sind 161 (163) = 
ILR (1939) Kar 589 (FB) •• AIR 1934 
Lah 958 (959) = 15 Lah 893 (DB). 
(Letters Patent Appeal from AIR 1930 
Lah 825 alTirming that decision.) ** AIR 
1933 Cal 546 (547) = 60 Cal 530 ** AIR 
1917 Low Bur 179 (179) = 8 Low Bur 
Rul 300 (DB). 

€. Final decree in mortgage suit. — (1) 
An appeal from a final decree under 
O. 34, Civil P. C. must bear ad valorem 
court-fee. AIR 1928 Nag 146 (147) *• AIR 
1947 Pat 113 (114) = 25 Pat 305 ** 
AIR. 1920 Bom 101 (101) *• AIR 1915 
Oudh 121- (121) = 18 Oudh Cas 114 

(DBI (1913) 35 All 476 (478) (FB) ** 
AIR 1963 Him Pra 47 (48, 49)* (Because 
the final decree is passed in pursuance 
of an application the decree - cannot be 
treated as an order.) , 

• "I ’«1 • ' ' • / 

(2) Even where an appeal from a final 
decree under Order 34. Civil P., C., is 
based on the ground that the appellant 
ought to have been given further time 
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Punjab, Haryana. Chandigarh 

In the third column of the article . 


(1) For the words’ ‘‘Eight aiiiias” opposite clause (n) in the second colum n the words 
“One rupee twenty-five nay paise” were sulistituted. 

(2) For the words “Two rupees” opposite clause fh) in the second column the worch 
“Four rupees twenty-five naye pa-se" were suhs'lifuft’d. 

—Tunjab Act 14 of 1958, S. 4 ,25-4-1953.] : Act 31 of 1966. S. 88 [L-11.199 ).] 
Uttar Pradesh 

For Article 11 the following article was mfisfilnfed, viz., 


“11. Memorandum of 
appeal when the appeal 
is not from a decree or 
order having the force of 
a decree and is present- 
ed — 


West Bengal 


One rupee ninl 
ii f t V n .1 y e 
pai'tf. 


(a) to any Civil Court other than a fUgh Court 
or to any Revenue Court or Executive Oflicor 
other than a Commissioner of the division or 
Chief Controlling revenue or executive autho¬ 
rity; 

(b) to a Commissioner of the division: 

(c) to a High Court or to a Chief Coutrolling 
Executive or Revenue Authority. 

-U. P. Act 44 of 1958, S. 4 (vi) [1-4-1959.] 


Three rup- es, 
Five rupees.” 


For Article 11 the following article was s>vbstilutcd 


‘ 1 ’. Memorandum of 
appeal when the appeal 
is not from a decree or 
an Order having the force 
of a decree '■nd is pre¬ 
sented — 


(a) (i) to any Revenue Court or Executive officer 
other than tlie High Court or Chief Con¬ 
trolling Revenue or Executive Authority; 

(ii) to any Civil Court other than a High ' 
Court; 

(b) to a Ch'ef Controlling Executive or Revenue 
Authority 

(c) to a High Court. 

—Bengal Act 4 of 1922 [29-3-1922.] and Presi, A-^t 7 of 1908 


Fifty paisc. 

One rupee. 
Two rupees. 
Five rupees,” 

[20-3-1968.J 


Schedule II, Article 11 — Note 6 (conid.) 
to pay the mortgage-money, the appeal 
will have to be stamped with ad valorem 
court-fee as an appeal from a decree. 
AIR 1931 Nag 1 (4) (FB). {7 Nag LR 
41, Overruled); 35 All 476; AIR 1920 
Bom 101: AIR 1928 Rang 194 = 6 Ring 
2P5; AIR 1927 Pat 46, Rel. on.) 


(3) No appeal lies from an order al¬ 
lowing an application for final decree 
The appeal in such a case should be 
stamped ad valorem as an appeal frorr 

1934 Mad 198 (198) = S'] 
Mad 437 7DB). (Dissenting from AIB 
1930 Mad 20 = 53 Mad 155.) « aiP 
1928 Rang 194 (195) = 6 Rang" 285 (DB) 
** AIR 1925 Oudh 102 (102) = 27 Oudh 
Cas 225 (DB). 


(4) If the order is one refusing to ex- 
tend time for payment of mortgage- 
money and directing the drawing up 
of a final decree, the appeal from such 
an order will come under this article, 
AIR 1928 Nag 333 (335) = 25 Nag LR 


[See also AIR 1915 Oudh 121 (121) = 
18 Oudh Cas 114 (DB).] 

An appeal against an order re 
jectlng an application for final decret 
must bear ad valorem court-fee. AIB 
145 (147) (DB) •* (1908) 12 Ca 
W 1028 1029) (DB) •• AIR 1945 Na| 

88 (68, 69). ® 

under O. 34, R. 6, Civil P. C 

rt appeal from decree undei 

XVb stamped ad valorem 

air 1916 All 357 (358) •• AIR 1957 Raj 


165 (166) = ILR (1956) 6 Ra.j 413 (DB). 

(2) An appeal from an order refusing 
to pass a personal decree under O. 34, 
R. 6 does not fall under this article. AIR 
1918 All 97 (97) = 40 All 553 (DBi 
AIR 1941 Pesh 56 (56) (DB). 

[But see AIR 1936 Rang 352 (3531.1 

8. Order of remand. — (1) This article 
applies to an appeal from an order of 
remand. AIR 1933 Oudh 191 (1921 = 8 
Luck 676 (DB) •* (1899) 21 All 178 (180) 

1880 Pun Re No. 6 p. 15 (16) (DB). 

[See also ILR (1954) 4 Raj 622 (631,.1 

( 2 ) Where the lower Court decides the 
case on the merits and the appellate 
Court, reversing the decision on the 
merits, remands the case, an appeal from 
the appellate decision will not come 
under this article. AIR 1919 Pat 478 
(479). (Ad valorem court-fee to be paid.) 
** AIR 1917 Pat 100 (101) = 3 Pat L 
Jour 99 (DB) ** (1908) 5 All L Jour 545 
(546) (DB). 

Appeal against decree on award.— 
(1) An appeal against a decree on an 

come under this article. 
air 1926 Lah 403 (403). 

e. Appeal under M. P. Co-operative 
Societies Act from award of Assistant 
Registrar filed before Board of Revenue 

— Appeal returned for want of Court- 
we — In regard to Court-fees. Court- 
Fees Act is the general Act — M. P. Co¬ 
operative Societies Act is a special Act 

— Where there is no special provision in 
such special Act. Court-fees Act prevails 

The Board of Revenue being compet¬ 
ent to hear an appeal stamped with 
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Sch. n. Art. 11-A 
AJadhya Pradesh 
After Article 

“ll-A Memo¬ 
randum of ap¬ 
peal or npplica- j 
tioii by way of I 
r'.vi'iou. 


I ttar Pradesh 
After Article 


[Tlie] Court-fees Act, 1870 

STATE AMENDMENTS 

11, insert the following article, namely,— 

When presented— 

(a) to the Revenue Tribunal or Financial Commissioner 

Autho^ly-^^ Controlling Executive or Revenue 

(b) to a Commissioner of Division or the Settlement 

t-ommissioner or Excise Commissioner. 

Executive Officer 
not otherwise provided for under clauses (aJ and (bh 

— M. P. Act 12 of 1906, S. 3 [1-4-1966,] 

11, add the following : 


Seven rupees 
and fifty paise 

Four rupee* 
and fifty paisc 
Three rupees.’ 


“HA. Memorandum of 
appeal under section 39 
of the Arbitration Act, 


■' f™"’ »■' order in a ca.e 
Where the value for pui poses of jurisdiction 
does not exceed five thousand rupees; 

(bj in any other case; 


Fifteen rupees 

One hundred 
rupees 


SiheUuie H, Article 11 — Note 9 (contd.) 
Court-fee as prescribed by Sch. H, Art. 
H (Ak the ruling of the Board on 
appeal memo, is correct — (Co-operative 
Socict^s M. P. Co-operative Societies 

M 1967 

foB)" ^ 

10 . Order relating to compensation in 
land acquisition proceedings.— (i) Sec- 

tion 8 does not apply to an appeal 
against an award of compensation made 
by an arbitrator acting under the Pun- 
jab Requisitioning and Acquisition of 
Immovable Property Act (11 of 1953) be- 
a matter to be brought within 
® there must be an order as de- 
fmed by Section 2 (14). Civil P. C. and 

payable under this 
(1957) Punj 142 (DB). 

ad valorem 

Court-fee, and not a fixed Court-fee 

r "ndSm^of f Payable on a memo- 

fna +K appeal from an order accept- 
mg the award given by the Collector 

Acquisition Act. AIR 
49o^**^ILR^^iqfifi?^9 P (1956) Punj 

= (19.6'^?8 'p?;®rf’L^ r9T,D?‘,FBf • 

o 'del appeal against 

Older of Land Acquisition Judge — 

on diffprfP^ payable is ad valorem 

J® between amount claimed 

ArHnir? ^ Schedule I. 

11 I “ Schedule II, Articles 17f (iii) 

thoQo^li5- 1 attracted, as neither of 

® memo of ap’ 
against an order relating to com- 

Ar? the Land Acquisition 

Act for acquisition of land for public 

Section 8 does. AIR 1968 

Rai SlVmLr 

under Section 7 of the Re- 
Acquisition of Immov- 
able Property Act, 1952 — Appeal 

against award — Award is an order 


_U. P. Ac^44 of 1958, S. 4 (vii) [1-4-1959.] 


w.thin the meaning of Sec. 8 Court- 

valorem Court-fee is 
— 1 of Schedule I 

1 648 (350) = (1968) 

Bom 348, 
1934 All 127, 
617 (618, 619) = 
673. (AIR 1945 Cal 348, Diss. 
air 1957 Cal 609, Foil.) , 

Award of compensation by : arbi- 
trator under provisions of Re-setftle- 
ment of Displaced Persons (Land Acqui-* 
sition) Act 60 of 1948 — Award is not a 
decree or an order having the force of 

— Appeal against .‘alward’ 
attracts fixed Court-fee under Article 11 
of Schedule II of the Court-fees Act — 
Ad valorem Court-fee on basis of Sec. 8 
not payable. AIR 1970 Delhi 44 (49, 50) 

iPp)- (AIR 1946 Cal 524, AIR 1959 Cal 
609 ana AIR 1968 AP 348, Diss.) 

11* Order in probate proceedings.— 
(1) An order granting or refusing pro¬ 
bate or letters of administration is a de¬ 
cree or order having the force of a de¬ 
cree for the purpose of this article. 
(1911) 21 Mad L Jour 481 (481) (DB) ** 
(13) 35 All 448 (450) (DB) *• AIR 1967 
Orissa 41 (43. 44) = 33 Cut LT 13. 

[But see AIR 1956 Raj 119 (120) = 

ILR (1956) 6 Raj 299 ** AIR 1938 Rang 
141 (144) = 1938 Rang LR 72.3 

relating to mesne profits.^—: 
(1) Mesne profits left to be ascertained 
subsequently — Decree passed thereafter, 
for the amount found to be due —‘ Ap-^ 
peal from the decree will j ;not’ come 
under this article. (1937) 18 Pat L Tim 
864 (865). ( in 

<2) Where the amount of mesne pro¬ 
fits was left to be ascertained by. the., 
executing Court, the order of the execut-^ 
ing Court ascertaining J the amoimt'and 
directing its payment was held to ifall 
under SecUon 47 of the Civil P. C., and 
^der the Government Notification imder';. 
Section 35 of the Act an appeal from 
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Schedule II, Article 11 — Note 12 (contd.) 

su^ an order was held chargeable 

this article. AIR 1938 Bom 320 
(321), , 

tBut see AIR 1958 Mad 414 ( 415 ) ** 

(1924) 79 Ind Cas 906 (906) (Pat).] 

(3) An appeal from order rejecting an 
^PPjjcation under Order 20. Rule 12, 
Livli P. C., asking for an inquiry into 
mesne proOts and for an order for the 
pajroent of such profits, falls under this 
article. AIR 1939 Mad 667 (669). 

[But see AIR 1918 Pat 623 (624) = 3 
L Jour 101 (DB) •• AIR 1931 All 
538 (539) (DB). (Ad valorem fee is 

payable.)! 

Memorandum of cross-objections.— 
(1) The article does not apply to cross- 
objections. AIR 1921 Cal 55 (58). 

14. Orders under special and local 
. ^t) Appeal against order impos- 

ing fine under Section 81 of the Lunacy 

A?o governed by this article. 

AIR 1934 Lah 853 (853). 

• ^Article 11 as amended 
in Madras applies to an appeal filed 

rules framed under 

Relief Act IV of 

)?2?; ®39 (640) = ILR 

(1941) Mad 935 (DB). 

iZ) Order under Section 5 (i) of the 

P- A^iculturists’ Relief Act — Ap 
peal from the order falls under this 
Article. AIR 1938 All 50 ( 51 ) ss. ilr 
( 1938) All 181 (DB). 

ofSection 12 

his tee ""for^ce o1""™decr"f' Am"' jl"! 

(5) Appeal against order under Sen 

tion 19-A of U. P. EncumbereT Estates 

“ Order being executable had force 
of decree - Court-fee payable on memo 

(6) Decree passed by Special Judge on 
application under Section 4, U P En 
cumbered Estates Act (1934) — Appeal 
e valorem Court-fee payable under 

1®46 Oudh 

60 (61) = 20 Luck 595. 

determination of proportionate 
habiuty under Section 9 (5) of the U P 
Encumbered Estates Act, 1934, is not a 
decree or even an order having the 
force of^ decree. Hence an appeal chal¬ 
lenging such detennination is gov- 
enied by thW article."^ AIR 1952 All 695 

8j. , 

(8) Aaiappeal-against order awarding 
compeiwation made by a Commissioner 
under the Workmen’s Compensation Act 

Article 11. AIR 1944 
Oudh 83 (84) = 19 Luck 460. 


(89.%‘).r INag, 88 

j appeal against order of Dis- 
tiict Judge under Section 214 of ihe 
Companies Act. VI of 1882 was 
neJd to be governed by this ariirir* 
(1895) 17 All 238 (240. 241). 

from order under Sec. 58 
01 the Indian Companies Act (C of lo8‘’) 

Isll Rom 

, ^-'^ecutable oi'der made under 

^ j Act. and enforceable 

under Section 199 of that Act as a de 
cree, is not an order having the force of 
a decree. AIR 1945 Lah 146 (149) (FBi. 

(12) An order of a Special Judge 
passed under Section 13 of the U. P. En¬ 
cumbered Estates Act does not have the 
lorce of a decree. AIR 1941 All IG3 

C^^dh 43 (44) = 14 Luck 344 (DB) 

^ Special Judge pass¬ 
ed under Section 14 of the U. P. Encum- 

Alf®Q 7 ® decree. AIR 1938 

(^rs. 5. 6) = ILR 

!502mDb\ 

[But see AIR 1941 Oudh 60 (61) = 16 
Luck 153 (DB).] 

(14) A memorandum of appeal against 
an order rejecting an application lor 
leave for Letters Patent Appeal is gov- 

article. AIR 1929 Cal 575 

(15) On an application for payment of 
compensation money made to a District 
Judge under Section 18 of the Land Ac¬ 
quisition Act, he ordered the parties to 
seek redress in Civil Court. It was held 
tnat the order was not a decree and the 
appeal against it was governed by this 
article. (1904) 8 Cal WN 821 (824) iDBl. 

(16) An award given by the Addi- 

nnilff Judge under the Land Ac¬ 

quisition Act 1894. IS to be deemed to 
Pe a decree under Section 26 (2) of that 

wni against such an award 

^ Schedule I, Arti¬ 

cle 1. AIR 1951 Pat 608 (Prs. 2. 3. 4). 

the amount 

o? th« ^PP®^;at)Je under Section 38 (3) 

U Money Lenders Act as if 

ern^d appeal is gov- 

by this AT^f’ ■'Article 17 and not 

^ ^ ^^44 Cal 230 (231). 

U7h (Nag) 26 

(19) D0cision of clsitnc i 

Bihar Land Reforms 

App63l Articl© dpplios AIR iq«\q d ♦ 

235 1236) = 38 Pat 507 

(20) See also the following 

the Displaced Persons (nlbtf Adfust 

ment) Act (1951). AIR 1957 R^f’ H8 
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12. Caveat 1 | Five rupees 

STATE AMENDMENTS 

Aiulaman and Nicobar 

For “Five iijpces*’ in the third column substitute “Ten rupees”, 

-Reg. II of 1957 [1-8-1957.] 

Assam Nagaland 


For the wor Is 
“Ten rupees”. 

Bihar 


“Five rupees” in the third column opposite Art. 12, substitute the words 
—Assam Act b oi 1963, S. 2 (2) [U4-1963]: Act 27 of 1902, S. 20"LW.e.f‘ 

[1 12-1963.] 


(1) “Ten rupees” were substituted for “fi/e rupees” as proper fees shown against the article. 

— Bihar and Orissa Act 2 of 1922 [21.8-1922.] 

(2) For surcharge see Bihar Act 25 of 1948; for text of this Act as amended see Appendix I 

Delhi • ’ 

Same as th.it of Punjab - Sec G. S. R. 842, Gaz. Ind.. 1959, Pt. If, S. 3 (i), p. 1039 [w.e.f. 
1-8-1959.] 

Madhya Pradesh 

I'Or th<' words five rupees ’ in the third column suhstihife td>e words-“six rupees and sixty 
nave pai-e”. - C. P. Act 16 of 1935 and M. P. Act 15 of 1958. [3-7-1958.] 

Manipur and Tripura 

ban.e as that Assam — Se: G. S. Rs. 1U9-L120, Gaz. Ind. 1-7 1983, Pt. II, S. 3 (i), Ext.; 
pp. 501-531 [w.e.f, 15-7-1963.] 


Schedule II, Article 11 — Note 14 (contd.) 
(148) = ILR (1957J 7 Raj 168 (FB) ** 

AIR 1958 Cal 675 (677) (DB) ** AIR 1956 
Bom 563 (566) = ILR (1956) Bom 211 =** 
AIR 1956 Punj 153 (155) ** AIR 1956 

Pepsu 53 (Prs. 4. 5, 7) = ILR (1956) 

Patiala 200 AIR 1955 Raj 81 (Pr. 6) 
= ILK (1954) 4 Raj 697 (DB) ** AIR 
1954 All 672 (Prs.' 3. 6) ** (1958) 8 Raj 

216 (218) = 1958 Raj LW 222. 

(21) Hindu Marriage Act (1955), Sec- 

t'on 28 — Proceeding under latter Act 

is suit, though initiated by application — 
Appeals against decree thereunder — 
Court-fee is payable under Schedule II. 
Article 17 (vi) — Schedule II. Articles 1 
(f) and 11 are not applicable. 1967 Jab 
LJ 712. 

(22) An order that a company shall 
be wound up or shall not be wound up. 
does not adjudicate upon any right of 
any person in controversy before the 
Court cannot have the status of an order 
having the force of a decree. AIR 1966 
Mys 150 (152) = (1965) 1 Mys LJ 557. 

(23) Application for divorce and dam¬ 
ages under Section 13 of Hindu Marriage 
A.ct — Dismissal — Appeal — It is not 
an appeal from a decree — Court-fee 
payable on memorandum of appeal is 
under Schedule II. Article 11. AIR 1962 
Pat 489 (490, 491, 492) = ILR 41 Pat 
757. 

(24) Order on claim made by bank 
under Section 45-B Banking Companies 
Act after commencement of its wind¬ 
ing up proceedings — Appeal against 
order — Schedule II, Article 11 and not 
Schedule I, Article 1 governs the ap¬ 
peal. AIR 1964 Raj 202 (204) = 1964 
Raj LW 235 (DB). 

(25) The expression ‘judgment’ in 
Rule 5, Chapter VIII of the Allahabad 
High Court Rules includes decree — A 
special appeal under Rule 5 — The 
memo of appeal is exigible under Art. 1, 


Schedule I and not under Article 11, 
Schedule II. 1961 All LJ 561 (563) = 

1961 All WR (HC) 521. 

(26) The judgment of a single judge 
when conclusively determines the rights 
of the parties with regard to the mattei's 
in dispute in the suit and becomes ap¬ 
pealable under Section 10 of the Delhi 
High Court Act is treated as a decree 
and the Court-fee payable on the memo 
of appeal against such judgment is not 
under Article 11, Schedule II but under 
Article 1. Schedule 1. AIR 1969 Delhi 
85 (89, 90) = (1969) 71 Pun LR (D) 75 
(FB). 

(27) (As amended by Assam Act 8 of 
1950) does not repeal Assam Sales Tax 
Rules, Rule 74 by implication — Court- 
fee on a memo of appeal under Sec. 40 
of the Assam Sales Tax Act 1947 has 
therefore to be paid as prescribed by 
Rule 74 of the Assam Sales Tax Rules. 
AIR 1959 Assam 216 (220) = (1960) H 
STC 125 (DB). 

(28) A final order passed in an appli¬ 
cation for letters of administration can 
be described as an order having the 
force of a decree. An appeal from such 
an order would not. therefore, be gov¬ 
erned by the provisions of Article 11 
Schedule II of the Act but by the provi¬ 
sions of Schedule 2, Article 1 (e) (5). 
AIR 1963 All 153 (156, 158, 159) = 1962 
All LJ 1135 (FB). (AIR 1938 Rang 141 
and AIR 1954 Hyd 82, Dissented from 
and ILR 35 All 448, Overruled on 
another point.) 

Schedule 11, Article 12 —'Note 1 

(1) Fee prescribed for ordinary appll-, 
cation (under Schedule II, Article, 1) 
would be sufficient on application in 
which a person intimates his intention 
of opposing application for probate. 
AIR 1917 Cal 311 (311) (DB). ' -J 

[See however (1882) 10 Cal550 
(550) (DB).l ' i' 
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Ofisss 

(1) In the third column tor the wonl'i “five rupees", the words "ten rupees’*, were avh^ 

—Orissa Act 5 of 1939. [31-10-19:39,; 

et* (2) For surcharge Orissa Act 20 of 1947; for text of this Act as a meadecl, o<;« 
Appendix I. 

Pondicherry 

Same as that of Andaman and Nlscobar — Se^ Act 26 of 1968, $• 3 and Sch., Pt 11 [w.e.f. 

18-12-1908.] 

Punjfd) : Haryana : Chandigarh 

For the iwords "five rupees" in the third column atihafifufe the words "six rupees filtv nay^ 
paise." -^Punj. Act 14 of 1958, S. 4 [25-4-1958.]: Act 31 of 1966, S. 88 ^1-11-1066.] 

Uttstf Pradesh , ■ 

’ The bracket opposite the article Was and the following article was suhsiituted for 

the original : ' . 

Where the amount or value of the property in 
re.spect of which the caveat is lodged— 

(a) does not exceed five thousand rupees. 


•j A' - ' 

"12. Caveat. 




(b) exceeds five thousand rupees. 


Six rupees and twenty- 
five naye paise. 
Twelve rupees aiu 
fifty naye paise,” 


-U. P. Act 20 of 1958, S. 5 (VUf). 

West Bengal 

Above the words “five rupees" where they occur tn the third column opposite Arts, 1: 
and 13 the words "ten rupees” were inserted opposite Art. 12 and the bracket between Arts, li 
and 13 in the second column was omitted, — beiigui Act 4 of 1922.[29-3-1922.] 

Five rupees. 




13. Application under *Act 
No. 10 of 1859, section 26, or 
tBengal Act No. 6 of 1862, 
section 9, or } Bengal Act No. 

8 of 1869, Section 37. 

' *Act 10 of 1859 was Eepealed by the Bengal Tenancy Act; 1885 (8 of 1885), in those 
portions of the‘Lower Provirices to which that Act extends; in the Chota Magpur Di.i- 
siOQ (except Manbhum and the Tributary Mahals) by the Chota Nagpur Lantllord and 
Tenant Procedure Act, 1879 (Bengal I of 1879), [now reitealed by the Chota Nagpur 
Tenancy Act, 1908 (Bengal 6 of 1908)]; in the Province of Agra by Act 18 of 1873 ; and 
In the C. P. by the C. P. Tenancy Act, 1883 (9 of 1883). 

H] Bengal Act 6 of 1862 was lu-pcaled by the Bengal Tenancy Act. 1885 (8 of 1885) so 
xar as it affected those portions of the Lower Provinces to which that Act c.xtends; ami in 
the Chota Nagpur Division (except Manbhum and the Tributary Mahals) by the Clvit.i 
Nagpur Landlord and Tenant Procedure Act, 1879 (Den. 1 of 1879) [now Tlepealed by 
the Chota Nagpur Tenancy Act 1908 (Ben. 0 of 1908)."' 

1 Bengal Act 8 of 1869 was Repeated by the Bengal Tenancy Act. 1885 (8 of 1883). 

. STATE AMENDMENTS 

Bihar 

For surcharge »es Bihar Act 25 of 1948; for text of this Act as amended, see Appendix I. 
Delhi 

Same as that of Pun/ab - eee G. S. R. 842, Gaz. Ind. 1959, Pt. II, S. 3 (i), p. 1039 

. • [1-8-19591. 

Onssa 

For surcharge see Orissa Act 20 of 1947; for text of this Act as amended, eee Appendix I, 
Punjab: Haryana Chandigarh 

For the words "Five rupees" in the third column substitute the words "Six rupees fifty 
naye paise." Punj. Act 14 of 1958, S. 4 [25-4-1958]; Act 31 of 1968, S. 88 [1-11-1966.] 

Uttar Pradesh 

For the words "Five rupees” in the third column the words “Six rupees and 

twenty-five naye paise". —U. P. Act 20 of 1958. S. 5 (ix). 

14. Petition in a suit under 
the Native Converts* Marri- 
age Dissolution Act. 1866. 


Five rupees. 


Aftam 

Same a.s In the Central Act 

tVoL 7.1 3 A. M. 11 


STTATE AMENDMENTS 

/ 

.\ssain Act 8 of 1963, S. 2 (ii) [1-4-1963.] , 
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Bilar . ^ . ■ .1 

(1) “Ten rupee*:’* were substituUd for "Five rupees” as proper fees shown against the 
article.—Bihar and Orissa Act II of 1922. [21-8-1922.] 

(2) For surcharge Bihar Act, 25 of 1:>48; for text of this Act as amended, ««< 

Appendix I. rf.-j/ 

Delhi <r 

Same as that of Punjab —Su G. S. H- 842, Gaz. Ind. 1959, Pt. II, S. 3 (i), p. 1039. 

[1-8-1959.]' 

Madhya Pradesh 

For the words “Five rupees” in the third column the wordV“six rupees and sixty mise*'^ 
were suhsiituted —M. P. Act XII of 1966. [1.^1966.] 

Manipur and Tripura . j ' ' O 

Same as that of Assam --Sw G. S. Rs. 11-19-1120, Gaz. Ind. 1-7-1963, Pt. II,. J1 

S. 3 (i), Ext,, pp. 501-531. [w.e.f. 1-7-1963.] 
Cnssa ■ - • ’j, , 

(1) In the third column, tor the words "Five rupees” the words "Ten rupees*, were 

substituted. ~ Ori-^sa Act 5 of 1939. [30-10-1939.] ' ' ' 

(2) For surcharge see OrLssa Act 20 of 1947; for text of this Act as amended]'* 
Appendix I. 

Punjab ; Haryana: Chandigarh ^ 

For the words “Five rupecN” in the third column s»tbsh/7t^c the words “Six rupees Bfty 
iiayc paise." -Punj. Act 14 of 1958, S. 4. [25-4-1958.]; Act 31 of 1966. S. 88 

'' ;l.ll-196e] ' 

Vltar Pradesh 

The brackets opposite the article were omitted and in the third column for the words 

"Five rupees" the words “nine rupees and fifty naye paise” were — U. P. Act 20 

of 1958, S. 5 (x), 

Article 14-A STATE AMENDMENTS . f 

Punjab ;_^Haryana: Chandigarh 

’ Nineteen ru^ea 
fifty naye paise* 

. > • i.. ‘ yi 


}* 


I ’’I 


14-A. Every petition or application or memo¬ 
randum of appeal under the Special Marriage Act 
1954 (43 of 1954) or the Hindu Marriage Act, 1955 

(25 of 1955). j , 

^ -Punj. Act 14 of 1953, S. 4 [25-4-1958]; Act 31 of 1966, S. 88 [1-11-1966] 

Delhi 

S.ame ^ts in Punjab except that in column 3 for the words "nineteen rupees fifty nay< 
pa.^e read Fifteen rupees. * -8ee G. S. R. 842, Gay. Ind. 1959, Pt. II, S. 3 (i) p. .1039 

le , UO.8-1959.] 

15. [Repealed by the Code of Civil Procedure^ 1908 (5 of lOOS)] •, 

16. [Repealed by the Probate and Administration Act, 1889 (G of 1889)^ S. 18 ^1).] 

17. Plaint or memorandum of i ' 

appeal in each of the following ' 
suits :— 

(i) to alter or set aside a sum¬ 
mary decision or order of any of 
the Civil Courts not established 
by Letters Patent or of any Reve¬ 
nue Court ; 

(ii) to alter or cancel any entry 
in a register of the names of 
proprietors of revenue-paying 
estates ; 

(Hi) to obtain a declaratory 
decree where n.o consequential 
relief is prayed; 

(iv) to set aside an award; 

(v) to set aside an adoption; 

(vi) every other suit, where it 

is not possible to estimate at a 
money-value the subject-matter 
in dispute, and which is not 
oilierwise provided for by this 
Act. r- -/ 


■•iin 


■/l- T 


I •.j » 


• » I 
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. Tea rupees* t<; 
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STATE AMENDMENTS 

Andaman and NS9obar 

Same as that of West Bengal — Reg. If of 1957. [1-8-1957 1, 

Assam : Nagaland 

In the third column opiwsite entries U), (ii) (iv) anri (vi) read “Fifloen ropers”- opnovit 

entry (in) and (v) read Twenty rupees”, —A'.sam Act 8 of 1983 S 2(2) (1-1-1963;- \o 

27 of 1982. S. 26 [w.e.f. I.l2.l9&3.j W L i i-'".j, 

Bihar '• 

(1) After the words “memorandum of appeal” in the first column the words “or of 

cross-cbjection” were iuaefted, and ‘‘fifteen’rupees” were s'likf/ihf.d for ‘ ten rupees” as proner 
tees shown in the third column. Bihar and Orissa Act If of 1 >22 [21-S.1022.] 

(2) Fo; surcharge see Bihar Act XXV of 1948 for the text of f,hi.s Act as amejjcled se 
Appendix I. > 


Delhi 

[weTVs 1959°/**““'''^”'^'" ^ ^ P- 


Madhya Pradesh 

For the words “Ten rupees” in the third col 
—M. P. Act XII of 1966, S. 3 [1-4.1986_] 


uinii substitute the 


words “Thirty rupees,’ 


Manipur and Tripura 

Same as that of Assam — fie^. G.S.Rs. 1119.1120, 
Ext., pp. 501-531. [w.e f. 15.7-f:3.] 


Gaz. Ind. 


1 7.198.3. 


Pondicherry 

Andaman and Nicobar — See Act 20 of 1988 S -3 S''h 

lo-12*>i9oo.J 


Pt. ir. s. 3 (i), 


Pt II. [w e.f. 


Or'ssa 

(1) For Art. 17 the following two articles were 
siibstitiUed : 

“17. Plaint or memorandum of appeal in a suit.— 
(i) to alter or set aside a summary decision or 
order of any of the Civil Courts not established by 
Letters Patent or of any Revenue Court; 

(ti) to alter or cancel any entry in a register of the 
names of the nroprietors of revenue plying estates- 
(in) for relief under S. 14 of the Religious 
Endowments Act. 1863 or under S. 91 or S. 92 of 
the Code of Civil Procedure, 1908. 


Fifteen rupees. 

Fifteen rupees. 
Fifteen rupees. 


17A. Plaint or memoran- 
dum of appeal in every 
suit where it is not possible 
to estimate at a money-I 
value the .subject-matter in | 
dispute and which is not ' 
otherwise provided for bv ' 
this Act. 


f 

I 

) 

I 

f 

I 

) 


When the plaint is presented to, 
or the memorandum of appeal \ 
is against the decree of - 

(a) Revenue Court in the dis¬ 
trict of Ganjam Or Koraput; 

(b) any other Revenue Court, or 
any Court of a District Judge, 
Sul>ordinate judge or Munsif. 


T<.*n rupees. 

Fifteen rupees if fhe value 
for purpo.ses of iuris<llc- 
tion does not exceed four 
thousand rupees, one hun¬ 
dred rupees if such value 
exceeds four thousand 
rupees.” 

Orissa Act V of 1939. 
[31-10.1939.1 


penis l" surcharge .« Orissa Act XX of 1047; lor text of this Act as amended, rrr Ap- 
Punjab: Haryanat Chandigarh 

f"iQ« "Nineteen rupees 

y ayepatse. —Punt. Ant XIV of 1958* S. 4, l25.4-19581:Aet 31 of 1966, S. 88 [1.11.1960 1 
Pradesh l .. 

For Art 17, suhsUtuU the following ,• 

*'/« memorandum of appeal in each of the following suits — 

aside a-summai^ decision or order of any of the 




5- 


e.stablished by Letters Patent or of any^Revenue 

true U^oJosTau" r P-P-- 


Twenty-two 

rupees. 

Twenty-two 

rupees. 


i 
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<iii) to obtain a declaratory de-'• 
croe where )iO consequential ! 
relief is prayed in any suit, | 
not otherwise provided for j 
by this Act; I 

(iv) at'.d (v) [Omitted by U. P. | 
Act XIX of 1938.] I 

(vi) for relief under sectioi^ 14 of r 

tl^e Religious Endowments | 
Act, 1883, or under section . 
91 or section 92 of the Code I 
of Civil Procedure, 1908. | 

(vii) every other suit not other-.! 

wise provided for by this j 

Act. ' J 


(a) W'hen the value of the 
suit or appeal, for pur¬ 
poses of jurisdiction, 
does not exceed one 
thousand rupees; 

(b) Wdien such value ex- 

thousand 

does iiot i 
thousand i 


’♦Thirty rupees. 


ceeds one 
rupees but 
exceed five 
rvLpces; 

ic) VVhen such 
cceds five 
rupees, but 
exceed ten 
rupees; and 
(d) When such 
' ceed-s ten 
rupees : 

Provided that in a suit filed 
before a High Court under 
its origiiiaT jurisdiction, 
tlu* fee cliargeahle in all I 
cases under tills article ; 
sli dl be two hundred and ® 


Fifty rupees. 




value ex- 
thousand 
does not 
thousand 

value ex- 
thousahd 


One huhdreo. 
rupees. 


1 


Two hundred 

rupees,” 

. 1 » 


A 

Ci 




i f:" 




fifty s'upees. ^ 

-lb P. Act XldV oH958, S. 4{viii). [1-4-1959.): -U. P. Act XIV of J963, S. 2(c). [25-5-1903 
West Bengal 

(1) The words "ten rupees” in the third column and the bracket opposite to the article in 
the second column were omitted'. In the third column oppo ite entries (i), (ii) (iv) and (vi) the 
words “fifteen rupees" were inserted and opposite entries (iii) and (v) the words 'twenty 
rupees" were inserted. —Bengal .\ct IV of 1922. [29-3-1922.j 

(2) After entry (v) the following entry was inserted vi^:. - 

"VA. for partition and separate possession of a share of joint i o 

family property or of joint property, or to e/iforce a right 

to a share in any proj^rty on the ground that it is joint I 1 

family property or joint property if the plaintifi is in pos¬ 
session of the property of which he claims to be a co¬ 
parcener or co-owner. 


Fifteen rupee.v." 


— Bengal Act VII of 1935. [2-5-1935.1 


Schedule 11 , Article 17 (General) 

— Note 1 

(11 This article does not apply to 
cross-objections. AIR 1933 Oudh 528 
(529) = 9 Luck 406 (DB) ** AIR 1948 
Pat 103 (104) = 26 Pat 119 ** AIR 1925 
All 119 (119) = 47 All 89 *• AIR 1923 
Oudh 44 (44) = 25 Oudh Cas 275 (DB) 
** AIR 1918 All 185 (186) = 40 All 93 
** AIR 1918 Pat 145 (145) = 3 Pat L 
Jour 197 *• AIR 1962 Punj 110 (115) = 
ILR (1961) 1 Punj 728 (DB). 

[But see AIR 1934 All 728 (729) = 57 
All 151.] 

(2) In suits mentioned in this article 

the value of the subject-matter is not 
relevant for computation of Court-fees. 
AIR 1916 Mad 858 (858) = 39 Mad 602 
(DB) ** (1908) 35 Cal 202 (207) = 35 

Ind App 22 (PC). 

(3) Article 17 of Schedule II, would 
not, in its application to U. P., override 
the provisions of Section 7 (iv-A), Court- 
fees Act. AIR 1955 All 667 (Pr. 5) (DB). 

(4) Where the mortgage debt mention¬ 
ed in the preliminary decree of redemp¬ 
tion is deposited in Court beyond thte 
time prescribed and in the appeal ‘filed 
against the final decree tor foreclosure 
subsequently passed the amount of debt 
is not in dispute but only a subsidiary 

4 


or ancillary question is to be considered, 
the appeal filed on a fixed Court-fee of 
Rs. 20 is sufTicient and no ad valorem 
Court-fee is payable. AIR 1962 Madh 
Pra 237 (238, 239) = 1961 Jab LJ 1267. 

Schedule II. Article 17 (i) — Note 1 

. (1) A summary decision is the deci¬ 
sion of a Court which hears and deter¬ 
mines the matter, but does not finally 
conclude the parties. (1870) 5 Beng LR 
162 (166) (FB)'. 

[See AIR 1940 Cal 215 (217) (DB). 

(The definition of ‘Summary decision’ in 
5 Beng LR 162 (FB) accepted.)] 

(2) A suit under Order 21, Rule 63 of 

the Civil Procedure Code is governed 
for purposes of Court-fees by this clause.. 
(1908) 35 Cal 202 (206) = 35 Ind App 22 i 
(PC). (Reversing 31 Cal 511.) ** AIR 

1941 Cal 28 (29) *• AIR 1941 Pat 174 

(175) iDB) ** AIR 1955 Punj 104 (Pr. 8), 
(DB) ** AIR 1939 Pat 571 (572) = 18 POT' 
323 (DB) ** AIR 1933 Mad 439 (440) — 
56 Mad 716 ** AIR 1959 Mad 155 (156) 
= (1959) 1 Mad LJ 151. 

4 

• , 

(3) Suit and a decree before Madras 
Court Fees Act, 1955 came into force — 
Claim petition under Order 21, RuJ^- 58 
decided in 196.1 —- A claim suit under 
Order 21. Rule 63‘ — Claim suit is not 
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Schedule 11 , Article 17 (i) — Note 1 
(contd.) 

continuation of the original suit — 
Court-fee in the suit under Order 21, 
Rule 63 is to be paid under Section 41 
(2) of the Madras Court Fees Act 14 of 
-1955 and not under the Court Fees Act 
(1870), Article 17 (1), (1965) 78 Mad LW 

497 (497, 498) = (1965) 2 Mad LJ 449. 

(4) A suit under Order 21, Rule 63 

would only come under this clause 
though it seeks, under Section 53 of the 
Transfer of Property Act. to avoid a 
deed of transfer executed by the judg¬ 
ment-debtor. AIR 1934 Rang 332 (333) 
= 12 Rang 670 ** AIR 1947 Mad 273 

(276). 

[But see (1894) 16 All 308 (310) (FB).] 

(5) Suit by unsuccessful decree-holder 

under Order 21. Rule 63, Civil P. C.. with 
a prayer that declaration be made 
that he will be entitled to execute the 
decree. The prayer does not alter Us 
character to bring it within this clause. 
AIR 1925 Pat 44 (46, 47) = 3 Pat 795 
(1894) 16 All 308 (310) (FB). (2 All 720, 

Dissented from.) 

(6) Suit by defeated claimant — The 
clause applies though sale has taken 
place in execution of the decree. AIR 
1923 Pat 152 (152). 

(7) Suit by defeated claimant — Deli¬ 
very of- possession made in pursuance of 
the decree does not take it out of this 
clause. AIR 1941 Pat 174 (175) (DB). 

(8) Even if the objector plaintifi also 

asks for possession, the suit is govern¬ 
ed by this clause. (1886) 10 Bom 610 

(613) (FB). 

(9) The mere fact that the judgment- 

debtor is made a party to the suit can¬ 
not alter the nature of the suit. AIR 
1933 All 249 (250) .= 55 All 315 (FB). 

(17 AH 69 Not Approved.) 

[But see AIR 1915 Mad 591 (59U. (17 

All 69. Followed.) ** (1694) 16 All 308 

(310) (FB). (There are two declarations 
in such a case.)] 

(10) Objector suing under Order 21, 
Rule 63, Civil P. C.. making judgment- 
debtor party alleging that he is only the 
ostensible owner and seeking possession 
as the real owner. The suit will not 
fall under this clause. AIR 1918 Pat 605 
(606). (Held, Section 7 (iv) (c) applied.) 

(11) A suit under Order 21. Rule 103 
is a suit to set aside a summary decision 
and falls under this clause even though 
plaintiff prays for possession. AIR 1938 
Nag 300 (302) =- ILR (1939) Nag 422 ** 
AIR 1945 All in (112, 113) = ILR 
(1945) All 68. 

[But see (1900) 22 All 384 (386) (DB). 
(Section 7 (iv) (c) applied.)] 

(12) UHiere a suit under Order 21, 
Rule 103 relates to two separate ad- 
ve^ orders against the plaintiff he is 
liable to pay a separate amount of Rs. 10 
'P respect of each order impeached. 
AIR 1935 Sind 129 (131). 


(13) Suit under Civil P. C.. Order 21. 
Rule 103. for avoiding summary order oC 
executing Court under Order 21, Rule 98 
— Suit in substance not one for avoid¬ 
ing decree passed in favour of decree- 
holders but only to secure reversal of 
order passed by executing Court • - Case 
is governed by Schedule 2. Article 17 (i) 
and not Section 7 (iv-A) — Moreover 
special provisions in Schedule 2, Arti¬ 
cle 17 (i) override Section 7 (iv-A). AIR 
1945 All 111 (112. 113) = ILR (1945) All 
68 . 

(14) Summary decision by a Revenue 
Court — The fact that the party w. s 
given an opportunity to object or that 
he has a right of appeal to a superior 
Revenue Court will not talce away iis 
summary character. AIR 1940 Cal 215 
(217) (DB). 

(15) A suit filed under Section 1G9 i3) 
of the C. P. Land Revenue .Act to set 
aside an order passed by the Revenue 
Court is governed by this arii- 
cle and not by Section 7 (ivi (o even 
though the plaintiff has to establish his 
title in order to secure the relief e a rn 
ed by him. AIR 1951 Nag 289 (Prs. (>. 8) 
= ILR (1951) Nag 76. 

(16) A plaint or a memorandum of ap¬ 

peal ill a suit for declaration that t'r 
certificate issued against the piainlill 
under the Rajasthan Public Dej'i cnd.'; 
Recovery Act should be declared vo;d 
and ineffective is chargeable v.’iHi a fix¬ 
ed Court-fee under Schedule II Arti¬ 
cle 17 (i) and not with ad valorem 

Court-fee under Schedule I. A 'ieio 1. 
The issue of a certificate amoun:.-: t ; a 
summary decision of a Revenu-- r<.j- t 
within the meaning of Schedu'-. !I. .\i ti- 
cle 17 (i), AIR 19'^0 Rni 171 i;-,2. 173) 
= 1960 Raj LVv 2,36 (DBi. (AIR 19.77 
Ra.i 277, Overruled.) 

(17) A suit under .Section 2‘ of ih.e 

Boundary marks Act. 28 of in ; .suit 
to set aside a summary decision of a Re¬ 
venue Court within the meaning of 
Article 17 (i) of Schedule II. (1882) 4 

Mad 204 (208) (DB). 

(18) A suit under Section 25-A of the 
Sonthal Parganas Settlement Regulation. 
3 of 1872 is governed by Clauses (i) and 
(ii) of this Article 6. AIR 1936 Pat 171 
(172) = 15 Pat 386. 

(19) Suit for declaration that plaintiff 
is nearest reversionary heir filed before 
summary decision under Section 194, 
Succession Act — Plaint amended after 
summary decision without adding a 
prayer to set aside that decision. Suit 
held not one under Schedule II. Arti 
cle 17 (i). AIR 1946 Pat 408 (410. 411) 
(DB). 

(201 The clause applies to appeals in 
the .suits mentioned therein. {1880) 4 

Bom 515 (523) (FB). 

(21) The clause will apply whether 
appeal is by a plaintiff whose suit is 
dismissed or by defendant against whom 
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Schedule II, Article 17 (i) — Note 1 

(contd.) 

the suit is decreed. But if the nature of 
the dispute in the appeal is different, 
this clause will not apply. AIR 1939 
Pat 571 (572) = 18 Pat 323 (DB|. 

(22) vVhere the plaintill's property is 
attached at the instance of a creditor 
of its ostensible owner and the piaintilF 
asks only for the release of his property 
fiom attachment, the Court-fee payable 
would be Rs. 10 under Schedule II, Arti¬ 
cle 17 (i) of the Court-fees Act. 

If the ostensible owner is also joined 
as a party to the suit and a prayer is 
made against him for recovery of pos¬ 
session. the Court-fee payable would be 
calculated upon the value of the pro¬ 
perty in accordance with Section 7 (iv) 
(Cl of the Act. 

If in such a suit the plaintill is de¬ 
feated and he prefers an appeal he must 
pay Court-fees on the value of the pro¬ 
perty plus Rs. 10 for declaration. 

If the plaintiir succeeds in the suit and 
an appeal is preferred by the defend¬ 
ants the Court-fee to be paid must be 
regulated by consideration of the re¬ 
lief sought in appeal. 

If the attaching creditor appeals the 
Court-fee payable would be Rs. 10 only. 

If the ostensible owner appeals the 
O^urt-fee payable would be the Court- 
^ fet- calculated upon the value of the pro¬ 
perly. AIR 1913 Pat 605 (606) (DB). 

/o'S!’ contemplated by Sec. 88 

in-D). Criminal P. C., is a suit to ob¬ 
tain a declaratory decree where no con¬ 
sequential relief is asked for within the 
meaning of Article 17 A (Mad.) of Sche- 
oule li. Article 17 (i) would not spply 
b^rcause the attachment is ordered not 

Court, nor by a revenue 

^ Criminal Court. AIR 
19o4 Mad 290 |Pr. 4). 

(241 Suit for cancellation of a certifl- 
ci.te under Section 22 of Madhya Bharat 
Public Demands Recovery Act is a suit 
contemplated by Article 17 (i) of Sche¬ 
dule 2 to the Court Fees Act, and pay- 
ment of fixed Court-fee under Article 17 

2 is suificient. 1968 Jab 
LJ 995 (1001) *= 1968 MPLJ 680 (DB). 

Schedule II. Article 17 (ii) — Note 1 

(1) A suit against the government for 

settlement of fair rent by altering or 
setting aside the rents already settled is 
one for a declaratory decree with the 
consequential relief of amendment of the 
Record of Rights. (1910) 11 Cal L 

Jour 158 (158) (DB). 

(2) A suit for declaration of title to 
certain land and that the Record of 
Rights is null and void ij a suit for de¬ 
claration with consequential relief. 
(1929) 118 Ind Cas 357 (358) (DB) (Call. 

(3) Suit for declaration of title to cer¬ 
tain land with prayer for cancellation of 
mutation is one for declaration as the 


redundant. AIR 1936 Pesh 

6i m%) ^ 

(4) Suit for partition of watan pro¬ 
perly on allegation that plaintiff has 

^ adopted into the family — 
±^iamtin not in actual possession of suit 
properties — Plaintiff should be con- 
siderea as a coparcener and to be in pos¬ 
session constructively through defend, 
ants — He rnerely seeks to disrupt the 
joint possession and convert the same 
into separate possession — Relief comes 
within scope of Article 17 (ii). AIR 1962 
Mys u3 (56) = 1962 (I) Cri LJ 441 = 
39 Mys LJ 830 |DB). 

Schedule II, Article 17 (iii) — Note 1 

depends upon the construction 
of the relief claimed by the plaintiff to 

Si plaintiff has claimed a 

aeciaiation simpliciter or also some con¬ 
sequential relief in addition to it. The 
plaint has to be seen in order only to 
construe the prayer and not in order to 
spell out of the prayer something which 
is not contained in it. AIR 1967 Punj 
263 (266, 267) = (1967) 69 Pun LR (D) 52 

facts Court-fee paid under 
was held suiTicient.) 

(2) where a transaction is void ab 
initio. fixed Court-fee under Schedule 2, 
Article 17 is payable for a suit for a de¬ 
claration to that effect. But where a 
transaction is not void ab initio and is 
alleged to be vitiated on grounds like 
fraud or misrepresentation, a suit for de¬ 
claring the transaction void is not 
covered by Schedule 2. Article 17. In 
such a suit, the Court is called upon to 
rnake a proper declaration as disting¬ 
uished from recording a mere finding 
that the transaction is void and in such 
suit Court-fee must be paid on ad valo¬ 
rem basis. 

Though one of the grounds of chal¬ 
lenge of the sale deed may fail under 
Schedule 2, Article 17, the second 
ground falls under Section 7 (iv) (c) 
and hence ad valorem fee alone i^ pay¬ 
able. AIR 1968 Pat 187 (187). 

(3) Suit for declaration of title to pro*' 
perty and to set aside order of attach¬ 
ment and sale of property before filing 
a claim petition under Order 21, Rule 58 
— Prayer for possession added subse¬ 
quently —Such a suit cannot be called 
a suit under Order 21. Rule 63 and pro¬ 
per Court-fee payable is under Sec. 7 (iv) 
(c) and not a fixed fee under Article 17 
(iii). Schedule 2 of the Act. AIR 1968 
Manipur 1 (3). - 

(4) Suit for declaration of title to pro¬ 
perty and permanent injunction restrain¬ 
ing the defendant from attaching it is 
a suit for declaration and consequential 
relief Such a suit Is not a suit for- 
setting aside a summary decision under 
Article 17 (i) but is governed by Sec-‘ 
tion 7 (iv) (c). AIR 1965 Madh Pra 4 

(5) •= 1964 MPLJ 362. 
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Schedule II, Article 17 (iii) — Note 1 

(couid.) 

(5) Suit for declaration and injunction 
— Injunction not dependent on declara¬ 
tion — Relief for injunction could be 
valued for purposes of court-fee under 
Section 7 (iv-B) (b) and not under Sec¬ 
tion 7 (iv) (a) and the relief for declara¬ 
tion could be valued under Article 17 
(iiiy of Schedule 2. AIR 1963 All 86 (89) 
^ 1961 All LJ 763 (DB). 

(6) Suit for mere declaration that an 
attachment is illegal is not equivalent 
for purposes of Court-fee to a suit for 
setting it aside — Plaintiff cannot be 
asked to pay ad valorem Court-fee on 
the ground that the result may involve 
the setting aside of the impugned attach¬ 
ment. AIR 1960 All 688 (691) = 1960 
All LJ 687. 

(7} Suit to declare rights of plaintiff to 
certain properties — Plaintiff also 
seeking declaration that a decree passed 
^in a prior suit declaring defendant as 
owner as invalid and ineffective on the 
ground of fraud — The present plaintiff 
could have appealed against the decree 
in the prior suit by paying Court-fee 
under Article 17 (iii) — The present 
suit is also maintainable on a declaratory 
court-fee. AIR 1965 All 10 (13) = 1964 
All LJ 498. 

(8) Suit for declaration of sale deed 
unauthorised, void, illegal and ineffective 
against plaintiff is for adjudicating the 
sale deed void or voidable and squarely 
falls under Section 7 (iv-A) (U. P. and 
Article 17 (iii) does not come into play. 
AIR 1968 All 216 (220) = 1967 All LJ 
612 (FB). (AIR 1956 All 168, Overruled.) 

(9) Suit by stranger styled as one for 
cancellation of sale-deed — Relief claim¬ 
ed to the effect that sale deed was void 
and inoperative against plaintiff — Suit 
must be treated for Court-fee. as for 
simple declaration under Schedule II, 
Article 17 (iii). AIR 1965 J and K 33 
(35) * 1964 Kash LJ 397. 

(10) Suit for declaration that the 
plaintiff is -a mutawalli of the wakf 
Estate — No averment in the plaint 
that the office carries any salary or any 
other emoluments — Suit is incapable of 
valuation — Suit is for a mere declara¬ 
tory decree without any consequential 
relief and is governed by Schedule 2, 
Article, 17 (iii). ILR (1962) 1 Cal 75 
(80) (UB). 

(11) Suit for declaration — Demarcat¬ 
ing line between suit under Section 7 
(Jv) (c) .and One under Schedule 11, Arti¬ 
cle 17 (ill) — Suit for declaration that 
decree passed in previous partition is 
not binding — it was not possible to say 
that 4he necessary consequence of the 
Srant of; declaration prayed for would 
w to.set aside the decree — Held, that 
Covrt-fee paid under Article 17 (ill) was 

air 1961 Pat 470 (4721 - ILR 
99 Pat 571. 


(12) Suit for declaration that previous 
decree for partition was null and void 
and be set aside and for reopening of 
partition — Allegations in plaint show, 
ing that plaintiffs were parties to previ- 
ous decree — Reliefs for setting aside de¬ 
cree and for fresh partition are conse¬ 
quential to main declaratory relief tli:it 
decree was null and void — Section 7 
(iv) (c) applies — Schedule 11. Article 17 
(iii) and (vi) not applicable. AIR 1965 
Punj 1 (10, 11, 12) - ILR 11964' 2 Punj 
886 (FB). 

(13) Revenue sale of touzi — Posses¬ 
sion delivered to auction-purchaser — 
Estate taken over by State under Orissa 
Estates Abolition Act (1 of 1952) — Suit 
for setting aside sale — Court-fee paid 
as in declaratory suit — Consequential 
relief not necessary — Court-fee held 
sufficient. ILR (1961) Cut 478 (483) (DB). 

(14) Suit for declaration that a Zar- 
peshgi deed executed by him in favour 
of defendant was without consideration 
and did not confer any title upon the 
defendant — Document void ab initio 
and no prayer for its cancellation neces¬ 
sary — Court-fee on the declaratory re¬ 
lief only is payable. 1958 BLJR 190 
(191). 

(15) The other members of the joint 
Hindu Family can ask for a decree of 
declaration to the effect that the aliena¬ 
tion made by the Manager representing 
himself as the sole owner of the pro¬ 
perty is null and void as against them, 
without asking for any consequential 
relief, such as setting aside the decree 
passed against the Manager in connec- 
tion with such alienation. Court-fee on 
suit for such declaratory decree is to be 
paid under Art. 17(iii) of Schedule II and 
not under Section 7 (iv) (cl of the 
Court fees Act. (1967) 69 Punj LR 4-15 
(453) (DB). (AIR 1932 Lah ].32. AIR 
1S36 Lah 166. AIR 1941 Lah 97. Diss.) 

(16j Suit for declaration simpliciter — 
The fact that the claim would be incom¬ 
petent for failure of plaintiff to seek 
further consequential relief which 
he was able to claim does not affect the 
question of Court-fee and he will be 
liable to pay Court-fee under ArtieJp 1 i 
(iii) of Schedule 2 provided the relief 
asked is not a garb for real substan¬ 
tial or consequential relief intended to 
be claimed. AIR 1967 Madh Pra 221 
(224, 230) = 1967 MPLJ 242 (DBl. 

(17) A suit by a minor member of 
Joint Hindu Family governed by Beaa- 
ras School — Prayer that the sale of 
family property by his elder brother a 3 
karta was not binding on the family not 
being for legal necessity or benefit of 
the family — Alternative prayer that 
the sale is ineffective and void against 
plaintiff s share — Suit is for mere de¬ 
claration and Court-fee payable is under 
Article 17 (iii) r,f Schedule 2 and not 
under Sec. 7 (iv) (c). AIR 1967 Madh 


IG8 [Scb 11 Art 17 (iv) N 1—Art 17 (v) N 1] 


[The] Court-fees Act, 1870 


Schedule II, Article 17 (iii) — Note 1 

(contd.) 

Pra 221 (224, 227) = 1967 MPLJ 242 

(DB). 

(18) Memorandum of appeal against 
an order of apportionment of compensa¬ 
tion under any law relating to acquisi¬ 
tion of land for public purpose is gov¬ 
erned by Section 8 read with Article 1, 
Schedule 1 and Article 17 (iii) of Sche¬ 
dule 2 does not apply. AIR 1961 Him 
Pra 30 (32). 

Schedule II, Article 17 (iv) — Note 1 

(1) Fixed fee of Rs. 10 for. a suit to 
set aside an award irrespective of the 
value of the subject-matter involved. 
(1908) 35 Cal 202 (207) = 35 Ind App 22 
(PC). (Awards may be of value of 
Rs. 10 or of value of Rs. 1.00 000.) 

(2) The word “award" in this clause, 

applies to awards in arbitration proceed- 
iorr;; air 1924 Mad 84 (84) (1908) 35 

C\'l 202 i207i — 35 Ind App 22 (PC). 

(3; Any judicial decision which is not 
a decree might be considered an award 
1( r tho purpose of this clause. AIR 1941 
N,ig 24:‘ (244) = ILR (1942) Nag 636. 

(Award by Registrar of Co-operative 
Societies is an award within this clause.) 

(1) Suit for declaration that an award 
is ultra vires must be treated as one to 
set it aside under this clause. AIR 1924 
Sind 105 (110» =- 17 Sind LR 15 ** AIR 
1941 Nag 243 (245) = ILR (1942j Nag 
635. 

i5) Where an award is enforceable as 
a decree this clause does not apply. 
1957 MPLJ 46 (48) (Nag). 

(6) One of the reliefs sought by the 

plaintiiV was a declaration that the order 
oi the Deputy Registrar directing the 
plaintill' to pay Rs. 1,271-8-0 to an As¬ 
sociation with Rs. 50 as costs was null 
and void and was not binding on the 
plaintill. It was held that the suit 
could not be described as a suit to 
set aside any award of the Registrar as 
there was no award by him. A suit of 
this kind was governed by Clause (4) (c) 
o' Section 7. 1957 MPLJ 46 (48) (Nag). 

(AIR 1941 Nag 243. Not foil.) 

(7) In an appeal from an award pre¬ 
ferred to High Court under Section 54 of 
the Land Acquisition Act, 1894. where 
ti'.e claimant merely raised the question 
o' title, it was held that Schedule 2. Arti¬ 
cle 17 (iii) or (iv) did not apply as the 
proceeding in which the award was 
given could not be described as a suit 
ajid that the provisions of Section 26 (a) 
of that Act did not make the proceeding 
a suit. AIR 1951 Pat 608 (Pr. 3). 

Schedule U, Article 17 (v) — Note 1 

(1) There can only be a suit for a 
declaration that an alleged adoption is 
invalid or never in fact took place, and 
not to set aside the adoption. • (1886) 13 
Cal 308 (319, 320) « 13 Ind App 84 
(PC). 


(2) A suit by adopted son for declare- . 
tion that he is such and possession is 
not a suit for possession in which the 
question of title rises incidentally but 
is a declaratory suit for title first and 
for the consequential relief of posses¬ 
sion. AIR 1923 Pat 100 (101) = 5 Pat L 
Jour 339 (DB). 

(3) A suit for cancellation of a deed 
of adoption should be stamped, whether 
under Sch. II. Art. 17, Cl. (v) or under 
Section 7 (iv) (c), at Rs. 10 only. AIR 
1937 Rang 400 (400). 

(4) Defendant left in possession of im¬ 
movable property left by his adoptive 
father under a solenama between him 
and plaintiff — Plaintill seeking to set 
aside the solenama cannot frame the 
suit as for setting aside the adoption 
under this clause. (1874) 22 Suth WR 
338 (340) (DB). 

(5t Rule framed in Central Provinces 
under Section 9. Suits Valuation Act, 
tliat a declaratory suit in respect of. 
adoption should be valued at Rupees 
four hundred and in cases -where title 
to property is alTected at the then 
value of such property for the purposes 
of that Act os well as this Act, though 
is inconsistent with this clause, has the 
force of law. AIR 1930 Nag 73 (85. 86) 
(DB) ♦* AIR 1949 Nag 263 (264) = ILR 
(1948) Nag 932** AIR 1930 Nag 20 (20) 
(DB)** AIR 1920 Nag 233(234). (Suit for 
declaration that defendant was neve; 
adopted falls under this rule — Court 
fee on the value of property to be paid. 

(6) Under Article 17-A, Cl. (iii). Sch. I. 
of the Madras Amendment a fixed fet 
of fifteen rupees is payable when th€ 
plaint is presented to or the merhoran 
dum of appeal is against the decree ol 
a District Munsif’s Court or the City 
Civil Court. When the plaint is present¬ 
ed to or the memorandum of appeal is 
against the decree of a District Court 
or a Sub-Court, a fixed fee of one 
hundred rupees is payable if the value 
for purposes of jurisdiction is less than 
ten thousand rupees but a fixed fee of 
five hundred rupees is payable if it is 
ten thousand rupees or upwards. AIR 
1935 Mad 279 (279) (DB). 

(7) In valuing for purposes of juris¬ 
diction, ’a suit for a declaration that an 
adoption is invalid, computation has to 
be made of the value of the • interest 
that would be lost to the alleged adopt¬ 
ed son if’the adoption be declared in¬ 
valid. AIR 1928 Mad 1294^ (1295) = 52 
Mad 340 *• (1883) 6 Mad 192 (196) (DB).- 
(Valuation to be made of interest that 
will be acquired in a suit to declare 
adoption valid.) 

(8) The calculation is to be made ^on 
the market-value of the property which 
is afTected by the declaration being 
granted or refused. AIR 1935 Mad 279- 
(279) \DB) ** AIR 1928 Mad 1294 (1296) 
= 52 Mad 340. 
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(contd.). 

(9) Suit for declaration that plain- 
tifT's husband was adopted to one R 
— The subject-matter of the suit was 
the fact and validity of adoption ~ 
Held, that suit was for a declaration 
without consequential relief. AIR 1927 
Mad 563 {563, 565) - 50 Mad 646 (DB) 
•• AIR 1925 Mad 1223 il224) (DB). 
(Suit for setting aside adoption and 
alienation.) 

(10) A suit for a declaration that a 
deed of adoption executed by a widow 
should not, aher her death or re-mar¬ 
riage, affect the reversionary - rights 
of the plaintiff is not a suit for “annul¬ 
ling an adoption” within the meaning 
of the rule framed by the Lahore High 
Court but one for a declaration that the 
adoption should not affect plaintilV’s 
reversionary rights. AIR 1925 Lah 229 
(230) = 5 Lah 440 (DB). 

(11) The fee prescribed under Art. 17, 
Cl. (5) of Sch. 2 of Court-fees Act (as 
amended) in Bombay is not an ad valo- 
lem fee. and hence Section 8, Suits 
Valuation Act will not apply. AIR 1945 
Bom 474 (475) (DB). (Dissenting from 
AIR 1944 Bom 316 (318).) Case prior to 
Bombay Act 36 of 1959. 

SCHEDULE II, ARTICLE 17 (vi) — 

SYNOPSIS 

1. Scope. 

2. Suit relating to public or private 

trusts. 

3. Suit for removal of karnavaii. 

4. Suit for restitution of conjugal 

rights. 

5. Appointment of receiver. 

6. Suit under Section 77, Registration 

Act. 

7. Suit for partition. 

8. Proceedings under Hindu Marriage 

Act (1955). 

9. Suits or appeals not capable of 

money valuation. 

1. Scope. (1) For the applicability of 
this clause the suit must be incapable 
of valuation in terms of money and 
must not be otherwise provided for by 
this Act. These conditions must co-exist. 
AIR 1843 Pat 433 (438) •* AIR 1957 Cal 
651 (653) (DB) ** AIR 1935 Cal 338 
(342, 343) (DB) *• (1928) 29 Pun LR 322 
J327) •* (1912) 39 Cal 906 (911, 913) 

(DB). 

(2) W^ere the subject-matter in dis¬ 
pute Is capable of being estimated at a 
money ^value and has been provided in 
Section 7 (vi-A) (U. P.) and Section 7 
(Iv-A; (2) (U. P,), Art. 17 has no appli- 
cauon. Since under Art. 17, the same 
court-fee is payable on a memorandum 
as on the plaint, it is impos¬ 
sible to apply the article to a memoran- 
. appeal if it was not applicable 
to the plaint as where the subject-mat¬ 
ter of the suit could be estimated at a 


money value or if it was provided for in 
the Act. 1958 All WU (MC) 356 (3571. 

(3) Where a relief which would by 
itself have come under tliis clause is 
coupled with a declaration and is sued 
for as a consequential relief based on a 
declaratory decree, this clause will not 
apply to the suit but the suit will come 
under Section 7 (iv) (ci. AIK 1949 Nag 
347 (Pr. 8) = ILR (194!)) Nag 195. 

(4) Where an approximate valualion 
is possible this clause will not apply. 
AIR 1942 Mad 152 (153i. (Decree grant¬ 
ing certain sum but refusing first ciiarge 

— Appeal against prayer in respect of 
first charge — Relief held capable of 
valuation — But see AIR 1958 Cal 4.ii3 
which held such relief as incapable of 
valuation.) ** AIR 1958 Cal 675 (6771 
(DB). (Dispute in appeal with regard 
to status of appellant, namely whether 
he was displaced person under Displaced 
Persons (Debts Adjustment! Act - - Sub¬ 
ject-matter in appeal is incapable of 
money value — Case held fell under 
Art. 17 (vi) AIR 1954 All 138 (190). 
(Relief, in substance, combination of 
two reliefs i. e.. relief for possesskni of 
land and relief for demoliti on — Fo'ir.er 
relief held was governed bv Seciion 7 

(v) (li (c) and the latter bv Art. 17 

(vi) of Sch. 2.) ** AIR Mad 376 

(Pr. 20). (An administration suit icr 
division of the assets of a deceased per¬ 
son amongst his heirs should be valued 
under Art. 17-B. Sch. 2 of Court-fecs 
Act.) AIR J951 Orissa 183 il) (Pr. 1) 
= ILK (1950) Cut 351. (The mere fret 
that the land is declared inalienable by 
the provision in any enactment does ncit 
render it incapable of valuation > ’ 
1949 Trav.Co LR 9.5 (100. lOL iDB), 
(Decree for redemption with conciiti'-n 
superadded — Appeal seelnng to avoid 
condition — Court-Ice payable is one 
under Art. 17 (vi). AIR 1941 Mad 313 
(314) AIR 1935 Cal 338 (342. .343) 
(DB). (Restitution of conjugal rights 
can be valued.) ** AIR 1934 Cal 786 t787) 
(DB) •• AIR 1932 All 406 (407) ^ 54 All 
608 ** AIR 1942 Mad 247 (249) = ILR 
(1942) Mad 455. (Administration suit for 
accounts and for divisions of assets of 
a Mohamedan lady amongst the heirs.) 

AIR 1935 Bom 111 (112) = .59 Bom 
439. (Defendant appealing against decree 
imposing on him personal liability — 
Appeal falls under this clause.) AIR 
1944 Mad 252 (253). (Subject matter of 
suit for specific performance of contract 
in exchange for immovable property is 
capable of valuation.) *'*= AIR 1940 Oudh 
183 (184) = 15 Luck 321. (Subject-mat¬ 
ter in dispute in appeal is to the man¬ 
ner in which decree is to be enforced 

— Valuation not possible.) AIR 1941 
Lah 265 (267) (DB). (Suit for declara¬ 
tion that deed of relinquishment exe¬ 
cuted by manager of gurdwara void 
and for its cancellation — If cancelia- 
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lion the substantial relief, this clause 
applies.) ** AIR 1940 All 521 (523). 
(Suit by Mahomedan heir for partition 
— Widow setting up possession in lieu 
of dower in priority to heir’s right to 
partition — Appeal by widow to retain 
possession should bear fixed fee.) ** 
AIR 1922 Nag 264 (265). (Suit for de¬ 
claration that certain sum was settled 
as maintenance and for amendment of 
document to that effect — Suit held not 
under Art. 17 (vi) — Suit held fell 
under Section 7 (iv) (c).) 

(4) A suit was brought for recovery 
of Rs. 6709 advanced on pledge of arti¬ 
cles. The amount was decreed to be re¬ 
covered by sale of articles but no per¬ 
sonal decree was passed. Appeal by 
plaintilV was valued by him at Rs. 2250 
and a personal decree was granted. 
There was a second appeal by the defen¬ 
dant on which he paid Rs. 10 under 
Sch. 2. Art. 17 (vi) on the ground that 
subject-matter of appeal was incapable 
of valuation — Held, that the value of 
appeal would be approximate amount 
which may remain unrealised after sale 
of articles. Unless defendant could 
shuw that articles were likely to fetch 
higher value, value placed by plaintiff 
should be considered proper in second 
appeal and defendant would be liable to 
pay ad valorem' court-fee thereon. 
1955 Raj LW 35 (35). 

(5i Suit by plaintiffs for reliefs (a) that 
it be declared that plaintiff No. 2 was 
agent of plaintiff No. 1 and (b) that pro¬ 
perty be taken from management of de¬ 
fendant and handed over to plaintiff 
No. 2 on behalf of plaintiff No. 1 — 
Relief (a) held should be valued under 
Sch. II. Art. 17 (iii) and relief (b) under 
Sch. II. Art. 17 ivi). AIR 1955 All 177 
(Prs. 8. 9) (DB). 

(6) Only question was whether the 
Municipal Council could exercise juris¬ 
diction over this area and collect pro¬ 
perty-tax from the people' living there 
— Held, that this right being incapable 
of being valued in terms of money, the 
suit was rightly valued under Art. 17-B 
(Mad). AIR 1955 Andhra 83 (Prs. 4, 5). 

(7) A suit filed in a representative 
capacity on behalf of the citizens and 
rate payers of a municipality for a de¬ 
claration that a resolution passed by a 
Municipal Council relating to a market 
was iliegal, ultra vires and void clearly 
falls under Art. 17-B, (Mad) of II. It 
cannot be said that in such a suit the 
subject-matter of the suit is the market 
and that court-fee should be paid under 
Art. 17A (i) of Sch. II. AIR 1954 Mad 
284 (Prs. 1. 2, 3) = ILR (1954) Mad 32. 

(0) A suit for declaration that cer¬ 
tain villages are not ‘estates’ under the 
Madras Estates Land Act and that the 
y'ladras Act XXX of 1947 was not ap¬ 


plicable to the lands in such villages 
would fall within Art. 17B (Mad) of 
Sch. II. AIR 1954 Mad 262 (Pr. 3) = 
ILR (1954) Mad 34. 

(9) Though otherwise a suit might 
have fallen under this clause, where the 
plaintiff had himself stated the value 
of the relief, the suit must be treated 
as capable of valuation. AIR 1932 Pat 
319 (321) ** (’84) 10 Cal 599 (603) (DB). 

(10) Where the proceedings cannot be 
regarded as a suit, this article will not 
apply. (1896) 23 Cal 723 (730) (FB). 

(11) Court-fee on petition under 
Indian and Colonial Divorce Jurisdiction 
Acts, 1926 and 1940 is payable under this 
article and not under Art. 20 or Art. I 
(d) of Sch. II. AIR 1946 Pat 401 (402) 
s= 25 Pat 194. 

(But see AIR 1935 All 791 (791) = 
58 All 259.3 

(12) Suit to reduce rate of mainten¬ 
ance awarded under decree is governed 
by this article. AIR 1945 Nag 264 (266) 
= ILR (1945) Nag 661 (DB). (See notes 
on S. 7 (ii)- ** (1958) 6 Sau LR 529 (531, 
5o2). 

2. Suit relating to public or private 
trusts. — (1) A suit under Section 92 
of the Civil Procedure Code is one fall¬ 
ing under this clause irrespective of the 
actual reliefs asked for in the suit. 
(1910) 12 Cal L Jour 211 (214) (DB) ** 
(1896) 19 Ail 60 (63) (DB) ** (1899) 21 
All 200 (203) (DB) ** AIR 1943 Oudh 
186 (190) = 18 Luck 738 (DB) AIR 
1924 Mad 882 (883) ** AIR 1925 Mad 
722 (722) ** AIR 1941 Lah 97 (101) =* 
ILR (1941) Lah 451 (FB). 

[See however AIR 1937 Mad 591 (593) 
(1906) 28 All 112 (120) (DB).] 

[But see AIR 1949 Cal 98 (100) = 
ILR (1945) 1 Cal 266.3 

(2) Suit under Section 92, Civil P. C. 
— Some reliefs outside scope of S. 92 — 
Court-fees chargeable on these reliefs 
have to be paid — The question whether 
such a suit can be brought within 
the purview of Art. 17 (vi) depends on 
the allegations made and. the reliefs 
claimed in the suit — Suit against, 
trustees and legal representatives of a' 
deceased trustee for damages to triist 
property and rendition of accounts — 
Damage claimed and balance after, ac¬ 
counts valued by plaintiffs themselves — 
Relief claimed falling outside scope of 
Section 92 C. P. C. — No allegation of 
dishonesty and meilversatioh — Held, the 
plaintiff must pay ad valorem court-fees 
on such relief under Section 7 (iy) (fj- 
AIR 1964 Madh Pra 259 (261) = 1964 
MPLJ 758. ^ 

' (3) The principle underlying ad valb-^ 
rem court-fees is that the value of 
action must mean the value to the! plain¬ 
tiff. (1908) 35 Cal 202 (207) = 85 Ind 

App 22 (PC). 

(4) Suit against trustee to Set aside 
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trust deed whereby certain property 
had been made over to the trustee for 
the benefit of the trust — Ad valorem 
fee on value of property paid — Suit 
decreed — Appeal by trustee — Held, 
that though he had no personal interest 
in the suit he too must pay ad valorem 
fee on value of property. (1884) 10 Cal 
380 (382). 

(5) Suit for possession of lands 
gainst defendants as trustees and guar¬ 
dians — Prayer for specific sum of 
money as rents and profits of land with 
interest — Decree for possession direct 
ing ascertainment of profits later on — 
Appeal by defendants as regards the 
profits — Claim in appeal held could 
not be estimated in money value — 
Court-fee payable on appeal is Rs. 100 
whether (Madras) Art. 17B or Art. 17A 
applies. AIR 1949 Mad 349 (Pr. 8) = 
ILR (1949) Mad 569. 

(6) In the following cases not falling 
under Section 92 the facts of each case 
determined the court-fee payable; 

(a) Temple as such has no market 
value and suit for recovery and 
possession of it falls under this 
clause. AIR 1924 Mad 19 (22) = 
16 Mad 782 (FB) AIR 1953 
Madh B 40 (Pr. 9) ** (1938) 40 
Pun-LR 113 (115). (Held, that in 
respect of other properties pro 
ductive of income ad valorem 
court-fee was payable on the 
/alue thereof.) ** AIR 1929 Rang 
134 (136) = 7 Rang 245 (FB) ** 
AIR 1938 Nag 481 (482). 

^b) Suit by shebait for possession of 
trust properties including alienated 
properties — Held, suit did not 
fall under this clause but under 
Section 7 (v). AIR 1932 All 593 

(595) = 54 All 869. 

(bb) Suit for declaration that plain¬ 
tiff was sebayet of idol and for 
injunction restraining defendants 
from interfering with plaintiff s 
possession of idol properties — 
For court-fee purposes suit falls 
within, Art. 17 (vi). Sch. 2 Court 
fees Act. AIR 1966 Pat 441 {445*, 
^ 1966 BLJR 621. 

(ci Suit for declaration that certain 
properties belonged to family dei¬ 
ties and for removal of defendants 
as shebaits, for framing a scheme 
.of management, injunction and 

n accounts — Suit held fell under 
Section 7 (iv) (c). AIR 1941 Cal 
509 (512) (DB). 

(d) Prayer in suit by trust (temple) 
for declaration that property is 
debutter and for perpetual in¬ 
junction — Latter relief held con- 
^uentiaJ falling under Section 7 
. iiv) (c) — This article held not 


applicable. AIR 1938 Cal 8H1 (Jjd.l) 
= ILR (1938) 2 Cal 64 (DBl. 
e) Suit for removal of muttnwalli and 
appointment of new one - Pr ty, !- 
for recovery of amounts annual.v 
paid to descendants of Wakif 
Claim for annual receipts capabio 
of valuation and this article he'd 
not applicable. AIR 1942 Sind 160 
1161) = ILR (1942) Kai 424. 

.f) Suit for removal of rnuitawalli 
and appointment of plainiiir d 
his place falls under this clause. 
AIR 1938 Oudh 20 (21) (DLi. 

ig) Where the subject matte» oi the 
suit is the right to muiwaUishn: 
and the office does nut carry a- v' 
salary or any other malcLai 
emoluments, it is not capable of 
monetary valuation and therefore 
the proper court-fee is the fixed 
fee under Art. 17 (vi). AIR 1952 
Pat 336 (Pr. 6) = 27 Pat 494 (DBi. 

ih) Suit by newly appointed manager 
against expelled manager merely 
for the possession of the office 
fails under this clause. AIR 1939 
Mad 776 (779). 

(il Suit between rival managers for 
fight to manage trust properly — 
Beneficial ownership of temple not 
denied — No question of possession 
under Section 7 (v) — Courl-fce 
under this clause held sufficient, 
1944 All 279 (281) = If.K 
(1944) All 564 (DB) AIR 1949 
Ajmer 23 (25). 
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remove defendant from such r.ffice 
and to recover possession of tru.st 
properties from him, would fail 
under Art, 17. Cl. 6. Sch. II - 
to management beln^^ sub* 
ject-matter of suit. court.f-;c c ut 
not be levied ad valorem . n in ir 
ket value of property, AiR 195 1 
Trav-Co 51 (Pr. 4) = ILR ( 1953 ! 
Trav-Co 812 (DB) AIR 1954 

29. 43) = 

ILR (1953) Trav-Co 1170 (FBi ■ 

1957 Trav-Co 225 (226) = 

ILR (1956) Trav-Co 971, (Suit to 

remove defendant from manage¬ 
ment.) ^ 


(k) Suit by trustees for recovery of 
possession of dharamshala — De- 
fendants alleged to have obtained 
possession wrongfully — Property 
Under seal of Court in pending 
proceedings under Section 145 
Criminal P. C. — Still suit is 
governed by Section 7 (v) (e) and 

^vi). AIR 1962 Punj 


;i) Suit for declaration that the plain- 
tiff is a mutawalli of a wakf 
Estate — Prayer for removal of 
defendant from mutawalliship and 
also for framing of the scheme - 
Held, the reliefs claimed besides 
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declaration should be governed by 
Art. 17 (vi) of Sch. 2 of the Court- 
P’ees Act. ILR (1962) 1 Cal 75 (81) 
(DB). 

(7) Suit under S. 14 of the Religious 
Endowments Act, 1863 held was govern¬ 
ed by this clause. ('88) 11 Mad 149n 
(149n) (DB). 

(8) Suit for removal of trustees and 
for accounts — Relief for removal of 
is covered by Section 14 of Religious 
Endowments Act — Court-fee paid 
under Art. 17 (vi) on this relief is suffi¬ 
cient — Section 14, Religious Endow¬ 
ments Act. 1863 does not cover case of 
general prayer for accounts — Court- 
fee. held, was payable under Section 7 
(iv) (b) and not by Sch. 2. Art. 17 (vij. 
AIR 1966 All 189 (190) = 1965 All LJ 
8 ‘ 0 . 

i9i Application to modify or set aside 
the decision of the Board of Commis- 
Kif)ners under Section 84 of Madras 
Hindu Religious Endowments Act II of 
H'llV is governed by Art. 17 (i) of Mad¬ 
ras C(;urt-lecs (Amendment) Act which 
is the same as clause li) of this article 
and not this clause. AIR 1930 Mad 392 
(::93l = 53 Mad 266 (FB). (AIR 1929 
Mad 52. Overruled.) 

1 10' Suit for possession of property 
intended to be dedicated — Mere inten¬ 
tion not tantamount to dedication — 
C< urt-fee should be paid ad valorem. 
AIR 1938 Rang 303 (304). 

till Madras High Court-fee Rules, 
1925. do not exempt the payment of 
ices in respect of suits under Section 92, 
C. P. C. AIR 1927 Mad 940 (943). 

3. Suit for removal of karnavan.— (1) 
Su’t to remove karnavan of a Malabar 
7 <irwad and appoint plaintiff in his stead 
is governed bv this clause. (1888) 11 Mad 

(268) (DB) ** (1882) 4 Mad 314 (314) 
(DBi. 

4. Suit for restitution of conjugal 
rights, — (II A suit for restitution of 
conjugal rights will fall under Sch. II, 
Art. 17 (VII as being a suit of which 
the subject-matter is not capable of 
being valued in terms of money. (1911) 
38 All 767 (770p 

[But see AIR 1935 Cal 338 (341, 343).] 

5. Appointment of Receiver. — (1) A 
suit for the appointment of a Receiver 
will be liable only to a fixed court-fee 
ol Rs. 10 under this clause. (1905) 27 All 
406 (410) (DB) ** AIR 1946 All 392 (392, 
393) = ILR (1946) All 455 (DB) ** AIR* 
1949 Pat 346 (Pr. 1) = 27 Pat 11 
(DB). (Suit by reversionary heir for ap¬ 
pointment of receiver of properties, in 
possession of widow. AIR 1922 Pat 61, 
Overruled.) 

(2) Where the appointment of the 
Receiver is asked for along with a decla¬ 
ration and as consequential on the decla¬ 
ration, the suit will come under Sec¬ 


tion 7 (iv) (c) and will be chargeable 
with an ad valorem court-fee according 
to the amount at which the plaintiff 
values the relief in his plaint. AIR 1917 
Mad 134 (134). 

(3) The plaintiiT claiming to be the 
owner of suit holdings in the possession 
of defendants, claimed that the defen¬ 
dants were lessees under him and that 
they had executed lease deeds in his 
favour agreeing to pay fixed rates of 
rent. His only allegation was that the 
defendants had conspired together to 
claim the entire ownership in the lands 
and the crops in themselves and to 
clieat him of his lands and rents. He 
prayed for the appointment of a receiver 
ffir harvesting the crops, so that the 
rents stipulated for in the lease deeds 
might be safeguarded. He did not pray 
for the recovery of rents because they 
had not yet fallen due — Held, that the 
plaintilf ought, in the circumstances of 
this case, to pray for a declaration that 
he was the owner of the suit lands in 
question and that he had leased them 
out to the defendants, as his tenants, 
stipulating for the rents mentioned in 
the lease deeds, and then to pray for 
the appointment of a receiver to harvest 
the crops, as a consequential relief, 
since the defendants had conspired to¬ 
gether to remove and appropriate the 
entire crops for themselves. In this view, 
he must pay court-fee under Section 7 
(iv) (c') and not under Art. 17-B of Sch. 
II (Mad). AIR 1956 Mad 7 (Pr. 4) = 
ILR (1956) Mad 1378. 

6. Suit under Section 77, Registration 
Act. — (1) A suit to compel the registra¬ 
tion of a document under Section 77 of 
the Registration Act is governed by this 
clause. AIR 1924 Cal 600 (605) (DB) 
AIR 1952 Hyd 1 (Prs. 6, 7) = ILR (1952) 
Hyd 160 (DB). (Suit to have deed of 
disclaimer executed . and registered.) 
1895 Pun Re No. 21 p. 88 (88) (DB) ** 
(1882) 8 Cal 515 (516) ** (1908) 31 Mad 
89 (91i (12 Mad L Jour 87, impliedly 
overruled.) 

7. Suit for partition. — (1) Suit by 
purchaser for possession of his vendor’s 
share in joint family property — Article 
17 (vii) applies. AIR 1945 Bom 336 (337) 
= ILR 11945) Bom 729 (DB). 

(2) Suit for partition of his share by 
person in joint possession — Relief of 
partition in such case tantamounts to 
change in the mode of joint enjoyment 
into separate enjoyment and is incapa¬ 
ble of valuation. — Art. 17 (vi) of Sch. II 
is applicable — Section 7 (iv) (b) not 
applicable. AIR 1968 Manipur 52 (53. 54) 
*♦ ILR (1968) 47 Pat 509 (510) ** AIR 
1966 Him Pra 4 (7). 

(3) Suit for partition by a coparcener 
who is in joint possession of the family 
property does not fall under Section 7 
(V) but under Sch. II, Art. 17 (vii) (Bom. 
Amendment) as the value of a change 
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in the mode of possession is not capable 
of being expressed in money. AIR 1047 
Bom 259 (262, 263> (FB) ** AIR 1960 
Andh Pra 313 (315). 

(4) Suit for declaration that previous 
decree for partition was null and void 
and be set aside and for reopening of 
partition — Allegation in plaint showing 
that plaintifTs were parties to previous 
decree — Relief for setting aside decree 
and'for fresh partition are consequen¬ 
tial to main declaratory relief that de¬ 
cree was null and void — Section 7 (iv) 
(c) applies -r- Sch. 2. Art. 17 (iii) and 
(vi) not applicable. AIR 1965 Pun) 1 
(10, 13) = ILR (1984) 2 Punj 836 (FB). 

(5) Suit for declaration of title to pro¬ 
perty by person in constructive posses¬ 
sion — Partition of property claimed. 
It is not a suit for declaration with 
consequential relief — Proper Court-fee 
payable is according to Sch. 2. Art- 17 
(vi). AIR 1962 Assam 137 (140) = ILR 
(1964) 14 Assam 453 (DB). 

- (6) Suit for partition and accounts of 
joint family property by coparcener 
ousted from possession — Right to share 
of the plaintiff in dispute — Court-fee 
under Art. 17 (vi) paid — Suit valued 
for jurisdictional purposes but not for 
court-fee purposes — Held, under S. 8 
Court-fees Act valuation for jurisdiction 
was valuation for Court-fee — PlainlilF 
must *pay ad valorem Court-fee under 
Section 7 (iv) (b) and not under Art. 17 
(vi). Sch. 2. AIR 1967 Punj 389 (396, 397) 
* (1966) 68 Pun LR 54 (FB). (AIR 1930 
Cal 686, Not Foil.; AIR 1941 Lah 97 
(FB), Foil.) ** AIR 1959 Madh Pra 181 

’. (182) = 1958 MPLJ 704. 

(7) Partition suit — Plaintiff s inci¬ 
dental claim for declaration that pre¬ 
vious compromise decree for partition 
was not binding — Previous decree void 
and not voidable — The previous de¬ 
cree being void a mere finding that 
decree was void sufficient and a de¬ 
claration to that elFect not necessary. 

— Ad valorem duty not necessary. — 
Court-fee paid under Art. 17 (vi), Sch. 2 
was proper. AIR 1965 Pat 486 (489) = 
1965 BLJR 538. 

See also under S. 7 (iv) (b). 

8. Proceeding under Hindu Marriage 
Act (1955). — (1) Hindu Marriage Act 
(1955), Section 28 — Proceeding under 
latter Act is suit, though initiated by ap¬ 
plication — Appeals against decree 
thereunder — Court-fee is payable under 
Sch. II, Art. 17 (vi) — Sch. H, Arts. 1 
(f) and 11 are not applicable 1967 Jab 
LJ 712. (720). (AIR 1962 Pat 489, Diss. 
from.) 

(2) Application under Section 13 (1) of 
Hindu Marriage Act, 1955 is not other¬ 
wise provided for by the Court-fees Act 
and therefore requires to be stamped 
as a mere petition under Art. 1 (b). 


Sch. 2 and not under Art. 17 (vi) of 
Sch. 2. AIR 1959 Pat 186 (187) = ILR ;;7 
Pol 83 (DB). 

(3) Application for divorce and dam¬ 
age under Sec. 13 of Hindu Marriage Act 
— Dismissal — Appeal from the order 
of dismissal cannot be treated as an ap¬ 
peal from original decree — The appeal 
is one contemplated by Art. 11. Sch. 2 
and not by Art. 17 (vi) so far as relief 
of divorce is concerned -- The daiiii 
for damages is not a claim llowing from 
the main relief — It must be treated 
as a money claim and for that relief ad 
valorem court-fee would be nccessarv, 
AIR 1962 Pat 489 (491) = ILR 41 Pat 
757 (DB). 

(But see 1967 Jab LT 712 (716. 720;. 
(AIR 1962 Pat 489 Not Foil.)] 

9. Suits or appeals not capable of 
money valuation. — ( 1 ) Final decree in 
suit for accounts providing that if cer¬ 
tain additional court-lee is not paid 
within certain time decree is to become 
null and void—Appeal by plaintiff claim- 
ing that condition attached to decree 
was void — Sch. II. Art. 17 (vii applies 
and a fixed fee of Rs. 10 on memo of ap¬ 
peal is sufficient because relief claimed 
is not capable of money valuation and 
there is no other provision in Court-lees 
Act for such relief. ILR (1960) 10 Raj 
60 (66). 

(2) Suit for separate possession of 
share in joint property as contru-dis- 
tinguished from joint family property — 
Plaintiff neither in actual or constructive 
possession — Section 7 (iv) (bi and Art. 
17 (vi) do not apply — Court-fee payable 
is ad valorem under Section 7 iv*. 
1962 Raj LW 357 (359). 

(3) Appeal against preliminary de¬ 
cree in suit for redemption — No dis¬ 
pute about right of redemption or prin¬ 
cipal amount — Appeal clnirning c!-:.ni-;e 
in directions to Commis.noncr Re'icf 
incapable of valuation Court-lec Ls 
payable under Sch. 2. Art. 17 ivii and 
not under Section 7 (ixj. AIR 1960 Madh 
Pra 292 (293) = 1960 MPLJ 886 IDB). 

(4) Where all that the appellant de¬ 
cree-holder wants in the appeal from a 
money decree directing payment in in¬ 
stalments with a default clause and pro¬ 
viding for interest, is to recover the 
whole decretal amount at once avoiding 
the instalments, the relief is not capable 
of being valued in money and the 
memorandum of appeal must be treated 
as under Art. 17 (vi). Sch, 2. AIR 19Si 
Raj 184 (185, 186) = 196C Raj LW 539 
(DB). 

(5) Suit for injunction restraining de¬ 
fendant from taking steps to recover 
certain amount from plaintiff and inter¬ 
fering with plaintiff’s possession of cer¬ 
tain property — Held, suit fell under 
Art. 17 (vi). Sch. 2 read v;ith Section 7 
(iv) (d). AIR 1959 Madh Pra 253 (255) 
= 1959 MPLJ 388. 
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-6’i las amended in Madras) — Art. 17- 
li has to be read as not to come in con- 
r:.cl with Art. 1 ot Sch. 1. ILR (1967) 1 
Kcr :^10 (312). 

(7 1 [as amended in Madras) — “Where 
it is not possible to estimate at a money 
value the subject-matter in dispute" — 
Expression must be read as qualifying 
the words "plaint or memorandum of 
appeal" and not the word "suit" ~ 
Words - in every suit” have been inter¬ 
posed to make the article applicable 
only to memoranda of appeal in suits 
and not in other proceedings. ILR (1967) 

1 Kcr 310 (314). 

(8) (as amended in Madras) — Fact 
that subject-matter in dispute in 
plaint was not capable of being 
Vriluod in money is entirely irrelevant 
while (i::ing Court-lee on memorandum 
ol af)peii!. ILR (1967i 1 Ker 310 (312). 
,AIR 1950 Mad 353 and (1953) 1 MLJ 
1.50. Dissent from.) 

Schedule II, Art. 17 (vii) — Note 1 

(1> (as amended in U. P.) — Memo¬ 
randum of appeal under Section 299, 
Succession Act against an order on a 
petition under Section 278 of that Act 
- Proceedings are not instituted by 
plaint nor can the appeal be said to 
ai ise out of any such suit — Art. 17 (vii) 
Sch. 2 does not apply—Court-fee is pay¬ 
able under Art. 1 (e) (5), Sch. 2 — 
Court fee payable — Art. 1 (e) (5) ap¬ 
plies. AIR 1963 All 153 (158, 159) = 1962 
All LJ 1135 (FB). (ILR 35 All 448 
Overruled.) 

12] (as amended in U. P.) Ad valo¬ 
rem fees under Sch. 1 — Suit for decla¬ 
ration and consequential relief — Ap¬ 
peal — Court-fees — Ad valorem fees 
I'ayable only if value of the relief could 
be ascertained — Otherwise Courl-fee 
is payable under Art. 17 (vii) of Sch. II 
to the Act. AIR 1968 All 94 (95). 

Schedule II. Article 17-A (Orissa) — 

Note 1 

(1) Column 3 of Art. 17-A (Orissa 
Amendment) cannot be read disjunc- 
lively from column 1. Art. 17-A does not 
contemplate that the jurisdictional value 
in column 3 will be something different 
from what is indicated in column 1. 
Therefore in a partition suit governed 
by Art. 17-A the memorandum of appeal 
is chargeable with the same Court-fee 
a.s that on the plaint, the jurisdictional 
value being the same. AIR 1969 Orissa 
107 (168, 169) = 35 Cut LT 327. 

(2) Proceedings under Section 295 of 
the Indian Succession Act even though 
become contentious cannot be treated as 
a suit for court-fee purp>oses and court- 
fee payable, on a memorandum of appeal 
from an order refusing to grant probate, 
is under Art. 11, Sch. 2 and not under 


Art. IT-A, Sch. 2. AIR 1967 Orissa 41 
^ 33 Cut LT 13 (DB) ** AIR 1969 Orissa 
265 (265. 266) 35 Cut LT 461. 

(3) For the purpose of determining 
the appropriate provision of the Court- 
fees Act applicable to a suit, the frame* 
of the suit is the criterion. Where the 
frame of the suit is for partition and 
separate allotment of properties alleged 
to be in joint possession, even though 
possession may be constructive. The ap¬ 
plication of Art. 17-A is attracted. AIR^ 
1969 Orissa 265 (266) = 35 Cut LT 461. 

(4) (Orissa) — Suit for partition 'of 
joint family property — Allegation of 
certain alienations beihg fraudulent — 
Plaintiff not a party to various aliena¬ 
tions — Plaintiff was not bound to pray 
for setting aside the alienations — 
Deeds of alienations not acted upon 
Proper court-fee is that for a pure suit 
for partition — Section 7 (iv) (c) does 
not apply. AIR 1962 Orissa 47 (48. 49) 

= ILR (1960) Cut 704. 

(5) Partition suit — Alienations made 
by defendant set out as forming cause 
of action — Suit held for partition and 
not for declaration of title with conse¬ 
quential relief — Fixed court-fee under 
Art. 17.A payable — Section 7 (iv) (c) 
does not apply. AIR 1963 Orissa 120 (121) 

= ILR (1963) Cut 206. 

(6) Suit for declaration of title and 
possession after removal of structure by 
defendant put up on encroached land 
— Commission appointed by trial Court 
finding that land of plaintiff was en¬ 
croached — Defendant cannot for the 
first time in second appeal raise point 
that plaintiff has not paid separate 
court-fee under Sch. 2, Art. 17-A for 
removal of structure. AIR 1965 Orissa 
130 (131) = ILR (1964) Cut 886. 

(7) (As amended by Orissa Act (5 of 
1939 ) — Order refusing to grant probate 
of will — Appeal against such order is 
governed by Art. 11 and not by Art. 
17-A, Sch. 2 which applies only to suits 
instituted on plaints or appeals arising 
out of such suits. AIR 1967 Orissa 41 (43, 
44) = 33 Cut LT 13. 

(81 Appeal against an order awarding; 
compensation under Orissa Develop¬ 
ment of Industries etc. (Land Acquisi¬ 
tion) Act 1948 comes within Section 8 
Court-fees Act and the Court-fee should 
be paid ad valorem on the amount 
claimed. Art. 11 or Art. 17-A of Sch. 2 
does not apply. ILR (1963) Cut 426 (430). 

Schedule n, Article 17 (V-A) (West a 
Bengal) — Note 1 

(1) The distinction between Sch. 

Art. 17 (va) and Section 7 (vi-A) does 
not turn on the question who is the-j 
ostensible owner or whether the osten*-‘* 
sible owner is a member of the fan^y 
or a stranger, but on the question whe¬ 
ther upon the averments in the 
the plaintiff is in possession of the 
perties of which he claims to be a 



GourHf^ Act, 1870 


l-Scli II Aft 18 N n 175 

18. Application under section i i Ten riinr^pc 

326 of the Code of Civil ProceJ * * 

dure.< ' 

now tfta Aioitruciou acc, ivhO { u» of S. 29. 

. . j , STATE AMENDMENTS 

Andaman and Ntcobar 

kU f°,>‘‘*^*7 i'i the first column th.'ontrv "IS. Applicfih’on «5,.nfion -’0 r»^ 

the Arbitration Act, 194U" auU insert the worJ. ‘Ten n.pec> ’ in ti. <'ii ■ I -i , V, * 

Assam, Nagalaiid ' " ** 1057 J 

For Art. 18 s?<6s/ji«?e the following i 

o:io“; Whe..^pre.c,ued to a,.y other F.f.y rupee.- 

Bihar ® ^ ^ [1-1-1963 ]: Act 27 of 1962. S. 26 ,w.e.f L12-1963 ] 

reticle * ^*^*^^" injpees*’ wbre substituted for '‘teri rules’* as proper fees shown ng^iin^t flie 

AppindS’l' O' Aera.';,ne;.A L 

Delhi 

Same^ayhat M Punjab - S« C. S R 842. Ga^. X„d.. 1959, Pt. 11 , S. 3 (i) p 1039. 
Madhya Pradesh 

. For Art. 18 substituU the following. 


"18. Applications — 

(a) Under section 14 or section 20 When the amount or value of 
of the Arbitration Act 1940, ... i - , ®.,* 

.tor a direction for filing an 
award or for an order for 
filing an agreement. 


the property to which the 
award relates 

(a) does not exceed rupees Fifteen rupees 

one thousand; ‘ 

(b) exceeds rupees one T h i r t y• s e v e n 
thousand but does not 
exceed rupees five thou, 
sand; 

thousand- Seventy-five 


r II 

rupees and fiftv 
paise. 


Schedule II, Article 17 (v-A) (WB) _ 

Note 1 (contd.) 

Sharer. If he is, Sch. li, Art. 17 (va) 
will apply. If he is not Section 7 (vi-A) 

Cal 537 (538) (DB). 

( 2 ) ihe expression “to enforce a right 

property” in cl. (va) 
a right to a share in 
rtf . which stands in the names 

Of nthers, including strangers. All that 
IS neepsary t6 attract the operation of 

that the plaintiff should 
ih!f entree a right to a share in 
Inin* ground that it is 

in property and that he is 

in^poMession. AIR 1958 Cal 537 (538) 

thPLi« bring a case under 

Art ®lterr^tive of Clause (va) of 

Mi ♦hS* ; ®^®nienti? are necessary: 

in anw 1 ?^^^ must be to enforce a share 
bl ^2) that property must 

must property, (3) the plaintiff 

of whiS, ^ possession of the property 
If thaa?**?'®' be. a co-pharer. 

does *not* m2?* satisfied it 

suit *be partition 

a stranSl ItI t^® title of 

®51 (653) (DB). 

Wtltioi^^suft Stranger implead- 


rupees 

Of defendants — Suit invoiv- 
document in which 
is interested - De- 
or "2^ involving cancellation 

such document — 

Han^f of purview of the 

Clause. — Ad valorem Court-fee not 
necessary. AIR 1963 Cal 46 (48 54 56) 
4 = 68 Cf,WN 828 (SB), (lirigll’ Cal 
410 and 1958 Cal LJ 262, Overruled.) 
Schedule II, Article 18 - Note 1 

A w-A application under Section 33 

Arbitration Act, to set aside an award 
falls under Sch. II, Art. 1 (b) and not 
under tins article (as amended in Mad- 

?o\ ^105). 

A^; ^‘J ~~ Expression ‘under the 
said Act refers to award and not aopli- 

®^^^® award. AIR I962 
All 75 (76. 77) = 1961 All LJ 559 

finn^ Sec. 

thn2 - Objection 

reference and no 
award. Held, the objection was in the 

written statement falling 

was not an 
®®‘^® f^® award with- 

roi^*V therefore no 

payable on such objection 
AIR 1962 All 75 (77) = 1961 All t!? 550 
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[The] Cotut'fees Act, WTO 


<b) Foi opinion or advice or for 
cli'icharge from a trust or for 
appoliitn-ient of new trustees 
under sections 34. 72. 73 oc 
74 of the fncliaa Trusts Act, 
l«62(Ifof 1882). 

(c) For the vviiicling up of a com¬ 
pany under the Companies 
Act. 1956 (i of 1958). 

4J) For the appointment or decla¬ 
ration ct a person as guardian 
cf tlie person or property or 
£>otli of minors under the 
Ciiardians and Wards Act, 
I8.v0 tViil of 1890). 


Twenty*fiv© 

rupees. 


. f 




Twenty-fivo 

rupees. 

r :? 


I V 




-/ 

. 

]a or 

f; . .• 


• 

* • ♦ 

, 

k 





ut f< 



* . 


• -See M. P. Act Xfl of 1966 S. 3 [1-4-19001. 

no. 


as that cf Assam — G S. Rs. 1119-1120. Caz Ind., 1 7-1983. Pt. II, S. 3 (0 
)1.531 ;.w e. f. 15-7 1963.] ' 


Manipui’ and Tripura 
Same 

Ext , pp 501- 

(1) fn Art. 18 for the rntr>' in the fir't column the following entry was r 

■Appli< atioii ujidcr paragraph 17 or paragraph 20 of the second schedule to the Code 
of Civil Procedure, 1908” 

(2) In the third column for the words “ten rupees” the words fifteen rupees”'were 

suhiilt:i'fed. —Orissa Act V of 1939. [31-i0jl939i]i,{- 

(3) For surcharge see Orissa Act XX of 1947; for te.Kt of the Act as amended. 

A.ppen<.li\ I. , ^ . 

* 

Pondicherry J 

Same as that of Andaman and Nicobar — Ses Act 20 of 1908, S. 3 6c Sch. Pt. II 
[w e.f. 18-12-1968.] 

Punjah : Kuryana Chandigarh , i»: 

For .Art. 18 substitute the following: 

”18 Application under section 20 of 
the Indian Arbitration Act, 1940. 

- Puiij Act XIV of 1958 S. 4. [25 4 1958.1 Act 31 of 1900, S. 88 [1-11 1900.1 ' 

Vttar Pradesh 

For Art. 18 substitute tl'.e following : 

”18. (i) Application under section 14 (a) When the value of the Twenty rupees,' 

or section 20 of the Arbitration Act, .subject-matter of the 

1940, or an application to set aside aii award does not exceed 

jtv/ard under the said Act. five thousand rupees: 

(b) When such value ex- One hundred rupees, 
ceeds five thousand 

rupees, but does not i 

exceed ten thousand - ' 

ru^es; 

(c) Wnen such value ex- Twjo hundred rupees, ^ 

t ceeds ten ‘housand - o 

rupees; n 

M Twenty rupee.s,** ^ 


Thirteen rupees *• 


(ii) Other applications under the 
\rbitrat»on Act, 1940 

\V est Bengal 


-U.P.Act.XLIVof 1958. S.4(ix). [1-4.1959.] 


For the words and figures “section 320 of the Code of Civil Procedure** substitute the f 
words and figures ‘ Paragraph 17 of the Second Schedule to the Code of Civil FrW^uije,' 


1908.” 

Article 18A. 

Andaman and Nicobar (V.T.) ^ 

After-Art. 18, insert the following article . 

“ISA. Application under .section l4o£ ^ ^ —• 

the Arbitration Act. 1940, for a direc¬ 
tion of filing an ivward and.every memo- 
rundum of appeal under'sbetioa 39 of ■ 

♦hut Act, 


u 


•1: 




-xv e 

' r* 


1 ; 


- Beng. Act XI of 1935. [5-5-193^ . 

j» ^ 

v, j • mal ' •'d 

. , . io m* . d 

o . ■' ■ Fifteen rupees,^ij 

»• •-‘to •’I^nn ion 

~ ■ i ■ • *: 

. Ci^ ' 'U. 

inr 7-" \ ^ . 

-Keg. a Ol 1957. [1-8-1957.V ’ 


^ c» 



me] 
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Pondicherry 

Same as that of Andamaa and Nicobar -we Act 26 of 1968, S. 3 & Sch. Pt fl [w e f 

West Bengal 18-12-1968.} ' 

After Art. 18 the following article was inserted, vu.,' 

MBA. Application under paragraph 20 ... ^ 

of .the second schedule to the Civil Fdteen ruiiecs.” 


Procedure Code, 1908, to Ble an arbi¬ 
tration award, and memorandum of 
appeal from a decree pas.sed under para¬ 
graph 21 of the said schedule. 


-Bengal Act VII of 19.35, [2-5-1935.] 

Ten rupecii. 


*[19. Agreement in writing 
stating a question for the opinion 
of the Court under the Code of 
Civil Procedure, 1908.] 

['’] by the Code of Civil Procedure (Act 5 nf VQnsi q i c i r 

tlleorigiaaUDtry Wement under Hon 'V. fo'^ 


• t 


A ^ ^IVII rruceuure (Act O Ot 

ongmal entry ‘Agreement under section 328 of the same Code.” 

A w , , STATE AMENDMENTS 

Assam: Nagaland 

In column thr^ tor the words "Ten rupees" substUnle the words "Fifteen rupees ” 

Bihar ^ ^ Act 27 of 1962, S. 26 [w.e.f 1-12-198,3]. 

article. for "jen rupee.” as proj^r fees shown against the 

^ ^or text of this Act as^fnended. w. 

Delhi 

Same as that of Punjab 

Madhya Pradesh ® <'>' P' [w. e. f. f-8-1959]. 

For Art. 19 the following article was substituted • 

“19. agreement in writing stating a rr, . , 

question for the opinion of the Court — Thirty rupees." 

onder tlw Code of Civil Procedure 1908. 

(V of 1908), O. 38 R. 1. ' 

Manipur and Tripura ' Act of 1906, S. 3 [1-4.1980], 

Same as that of As.sam 

„ . “slr-igi s- 3 (i), Ext., pp. 501. 

Onm 

(1) In the third column for the words “ten ruiv»Pc” t-u^ . /„ i i.ct 
•ubsmted. the words “fifteen rupees" were 

/ft, 17 ^ . ^ . . Onssa Act V of 1939. fil-lO 19391 

(2) For surcharge see Onssa Act XX of 1947- for text nf thi. a 
Appendix I, * ‘®*t ot this Act as amended, se 

Punjab: Haryana : Chandigarh 

For "Ten cojumn "Thirteen rupees” 

ru. . 7 . “• : Act :J? of 1966, S. 88, [1.11.19661 

Uttar Pradesh 

For the words "ten" the third column the word ;Twenty.t,.„.. was 

U P. Act XLIV of i9o8. S. 4 (x). [U4-1959]. 


20. Every petition under 
the Indian Divorce Act, ex- 
ewt petitions under section 
44 of the same Act, and 
©very memorandum of ap- 
p flaj [ under section 55 of the 


la 





* ••• 


Twenty rupees. 


CO Jesp®on<tent r "f« 'wife obta.^irig ^Scree of ^divorce 

by this Article held under Indian Divorce Act with provi- 


tVoi 7.1 3 A. M. 12 
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■. ii' v'l 


STATE AMENDMENTS 
Assam : Nagaland , 

Same as in Central Act. 

—Assam Act 8 of 1963, S. 2 [1-4.19&3J; Act 27 of 1962, S. 26 [w e f lf.l2.1963.y/ 


Bihar 


}• 


(1) After the words ‘'memorandum of appeal” in the first column the words ‘or of cross. 

objecUoi) were insetted and thirty rupees” were substituted for ^‘tweaty rupees^^ as propter 
fees shown against the article -Bihar and Orissa Act II of 1922. [2U8.1922] /I 

(2) For surcharge see Bihar Act XXV of 1948; for text of this Act as amended,' 

Appendix!. . ’ . 0 / 

Delhi 

Same as that of Punjab 


iL 


Madhya Pradesh 


—See G. S. R. 842, Gaz. Ind. 1959. Pt II. S. 3 (tt. R. 1039 


“20. Every petition under the Indian Divorce Act, 1889 (fV 
of 1869), except petitions under section 44 of the same 
Act. and every memorandum of appeal under section 55 
of the same Act. 

20A. Petitions or memorandum of appeal under the Special 
Marriage Act, 1954 (XL!If of 1954), or the Hindu 
Marriage Act 1955 (XXV of 1933). 


-L. 


J . -dl b ■ 
Twenty rup^^ 

■xil 

Twenty 

! 


Manipur and Tripura 

Same as that of Assam 

Orissa 


—M. P. Act XII of 1966, S. 3^ [1-4-1900]. 

> —See G. S. R. 1119-1120 Gaz Ind 1-7-1963. Pt II $."5(0^ 

Ext., pp 501-531 [w.e.f. 15-7-1963.] jj., 

(1) In the third column for the words ' twenty rupees” the words ‘‘thirty rupees** were 

subslitHted. -Orissa Act V of 1939. [31-10-1939] 

(2) For surcharge see Orissa Act XX of 1947; for text of this Act as amended/sia 

Api^endix f. ' ' 

Punjab : Haryana : ChandigarH ' , 1 ^ I , , { , , \/ 

For the words “Twenty rupees” in the third column substitute words “Thirty nine 
rupees.” -Punj Act XIV of 1958. S. 4 [25-4-1958) ; Act 31 of 1900, S. 88 [1-11-1966] 

Uttar Pradesh 

For the word “twenty” in the third column the words “Thirty-seven rupees and fifty 
naye paise” were substituUd^ . r- 

— U. P. Act II of 1936 [2-4 1930] as amended by U. P, Act XX of ,1958, S. 5 (jfii) 




STATE AMENDMENT 

Articles 20-A and 20-) 

West Bengal 

After Art, 20 insert the following, namely .1 

*'20A. Every petition for restitution of conjugal rights, judicial 
separation, divorce or divorce by mutual consent 
ut)der the Special Marriage Act, 1954 and every 
memorandum of appeal under section 39 of.the same'- 

Acta , 

' 20B. Every petition for restitution of cOijjugal rights judicial 
separation or divorce under the Hindu Marriage Act, 
1955, and every memorandum of appeal under section 


M 


J t 


I. 


( / 


? -rO 


Five rupees , 

f; r'li I i ''-r . 

Five rupees.** 

. 'I ffiU'J 


28 of the same Act 


—W. B. Act 23 of 1959, S. 0 


Schedule II, Article 20 — Note (contd.) 

Sion for alimony and taking out execut- 
tion proceedings in default of payment 
of alimony — Appeal against order of 
attachment of salary of husband — This 
article applies and memorandum of ap¬ 
peal is chargeable with court-fee of 
Rs. 20. (’36-43) Tax Dec (Nag) 90 (91). 

(3) Application under Section 16. 
Divorce Act, for making decree nisi 
absolute — Court-fee is chargeable 
under this article. AIR 1946 Oudh 76 
(76) (DB). (U. p, Amondm^t.) 

(4) Petition for divorce presented to 


High Court under Indian and Coloxilal 
Divorce Jurisdiction Act of 1926 — This 
article held not applicable. AIR 1935 All 
791 (791),= 58 All 259 AlK 1946 Pat 
401 (402)'=^'25 Pat 1941 (Sch. It, Art. 1? 
(Vi) applies.) mu' 


-i jn C~ ‘ 

Schedule II, Article 20-A — 



V»V3 

(1) (As substituted by Courjt-fees 

(M. P.'-Amendftteftir'Abt to' of T$64) — 
Petitions" under * . Hindu ‘ Marriage A' 
filed before Art.'^^ iO-A cairie ^to foi 
— Art. 20-A is not applicable. 1967 Jal 
LJ 712 (714). (AIR 1956 Nag 2811’F«>» » * 

If U .A S l.T -loV] 


TOp] Cfwrt 


[Scb II Art 21 N 11 179 


Twenty rupees 


21, Plaint or memorandum 
of appeal under the *Piirsi 
Marriage and pivorce Act, 

1865 . 

* * 

nnw ih* Par, SI MarriaRe and Divorce Act, 193fi <3 of 1936), • 

, , STATE AMENDMENTS 

Assam: Nagaland 

Same uii iu the Central Acc. 

“Assam Act 8 of 1963, S. 2 [1-4-03]; Act 27 of 1962, S. 26 [1-12-190:3]. 

. words “memorandum of appeal" in the first column the words “or of cross. 

Ob|oction were inserted and in the third column “thirty rupees" were suOstUuUd for “twenty 
rupees as proper fees shown against the article. 

—Bihar and Orissa Act fl of 1922. [21-8-1922.] 

(2) For surcharge see Bihar Act XXV of 1948; for tc.tt of this Act as amended, see 
Appendix I. * 

Delhi 

Same as that of Eunjab — See G. S. R, 842, G.iz. Ind. 1959, Ft. If, S. 3 (i), p 1039 
[w. e, f, 1-8-1959.] ^ 

Madhya Pradesh 

For the words “twenty rupees" in the third column enhsfifute the words “twcnty-slx 
rupees and sixty paise." ‘ . —M. P. Act XII of 1906, S. 3 [1.4.1900.] 

Manipur and Tripura 

PK Assam-See G. S. Rs. 1119-1120, Gaz. Ind. 1-7-03, Pt. 11, S. 3 (i). Ext.* 
pp. 504-531 [w. e. f, 15-7-1963.] 

Orissa 

(1) In the third column for the words “twenty rupees" the words “thirty rupees" were 

euhstituted. —Orissa Act V of 1939. [31-11-1939 1 

(2) For surcharge see Orissa Act XX of 1947; for text of this Act as ameudeJ', see 
Appendix I. 

Punjab : Haryana : Chandigarh : 

Substitute the following for Art. 21 r - 

“21. Plaint or memorandum of appeal under the Parsi 
Marriage and Divorce Act, 1936) (III of 1936); 

—Punj. Act XIV of 1958, S. 4. [25-4-1958]: Act 31 of 1966, S. 88 [1-11.1960.] 

Dttar Pradesh 

^hstitute the following for Art. 21 : 

“21. Memorandum of appeal under thn Parsi Marriage and 
Divorce Act, 1930, * ** 




Thirty-nine rupees." 




( Thirty seven rup^^es 
and fifty u.iye 
paise.” 

-U. P. Act XLIV of 1958, S. 5 (xi). [1-4-1959.1 


STATE AMENDMENT 

Article 21A 
Uttar Pradesh 

After Art. 21, insert the following ;. 

“JHA. Application, petition or Memorandum of Appeal under 
we Special Marriage Act, 1954, or the Hindu Marriage Act, 
1955: 


Thirty-seven rupees 
and fifty nayc 
paise. 


- - —U. P. Act, XHV of 1958. S. 4 (xii). [1-4-1959.1 

and IV of 1961, S. 4 (ii) [17.3.1961.1 

, ,,,, STATE AMENDMENTS 

Article 22 

Delhi (U.T.) X 

3c 'the Punjab Customary 

h. I B. ik Grind"! i gypt u. s" 3tKw!"e.1hY£‘l959.]"‘°^ " 


180 [Sch n Art 22 (MP)—Art 22 (UP) N 1] 


[The] Court-fees Act, 1870 


Madhya Pradesh 

Jtiseri the following as new article : 

“22. Memorandum of appeal presented to the State Govern¬ 
ment or a Forest Officer where such appeal is provided for by 
or under the Indian Forest Act, 1927 (XVi of 1927.) 


Ten rupees. 






\ 


T 


T 


—M. P- Act XII of 1966. S. 3 [1-4.1966 


4 


••• 


Nineteen rupees and 
fifty paise.” i 


Punjab • Haryana ; Chandigarh j 

Add the following new article t 

“22. Plaint or memorandum of appeal in a suit hy a rever- | 
sioner under the Punjab Customary I.aw for a declaration in t 
resoect of an alienation of ancestral land; 

-Punj. Act XIV of 1958, S. 4. [25-4-1958] r 

Act 31 of 1906. S.-88 j.1-11-1966.} 

Vttar Pradesh 

The following article was sMlsfUtncd for the new Art. 22 ! 


“22. Election petition question- (a) As a President. Vice-President 
big the election of any person, or Adhyaksha. Upadhyaksha. 

Nagar Pramukha or Up Nagar 


Two hundred 
rupees, -..jj 


I 


One hundred 
fihy rupees. 


Fifty rupees. 


Pramukha of a or Municipal 
Board. District Board, Zilla 
Parishad or Nagar Mahapalika 
or any other local body except 
those mentioned in clause (c) 

(b> As a Sadasya. Vishishta Sadasya 
i of a Nagar Mahapalika or as a 
member of a Municipal Board, 

District Board or Zilla Parishad 
or any other local body except 
those mentioned in cl. (cl); 

(c) As a President or Chairman of 
a Notified or Town Area 
Committee; 

(d) As a member of a Notified or Twenty-five ^ 

Town Area dJommittee; rupees.’* 

^ -U. P. Act XIV of 1963, S. 2 (d) [25-5-1903.] 

West Bengal 

After Article 21 the following article was inserted i 
“22. Petition- 

fa) questioning the election of any person as a Municipal 
Commissioner when presented to a District Judge 
under S. 36 of the Bengal Municipal Act 1932; 

(b) questioning the election of any person as a member of 
a District Board, or Local Board when presented to a 
District Judge under S. 18B of the Bengal Local 
Self Government Act of 18S5to decide disputes relat¬ 
ing to such elections. 

-Bengal Acts VII of 1935. [2 5-1935] and III of 1941, S. 8. [15-5 1941.] 


and 


Fifteen rupees. 




Schedule II, Article 22 (Punjab 
Amendment) — Note 1 

(1) Suit by next heir to set aside 
alienation by female holder having cus¬ 
tomary life-interest in estate — Suit 
held not “in respect of alienation of an- 
cestral land” within the meaning of this 
article and is governed by Article (iii) 
Schedule II. AIR 1928 Lah 221 (223). 
(The term ‘ancestral land” in Art. 22 
means land in respect of which, in order 
to enable the plaintifT to succeed, it is 
necessary for him to prove that the 
land was ancestral: in other words, that 
it was held by the common ancestor 
himself and the last male owner.) 

[See however AIR 1939 Lah 58 (59) = 
ILR (1938) Lch 450. (It is the allega¬ 
tion in the plaint that determines the 


fee — Where the allegation is that the 
land is ancestral and hence the widow 
cannot alienate it Art. 22 applies.)] 

(2) Mortgage with possession — Sub¬ 
sequent mortgage on same conditions 
simply increasing amount secured does 
not constitute second alienation and 
stamp of Rs. 20 is sufTlcient. AIR 1933 
Lah 382 (383). 

Schedule n. Article 22 (Uttar Pradesh 
Amendment) — Note 1 

(1) The Article does not apply to an 
election petition questioning the elec¬ 
tion of the President of a munwipal 
board, even though as soon as the Presi¬ 
dent is elected he becomes the niemMr 
of a local board. AIR 1957 All 729 (731) 
(DB). 
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STATE AMENDMENTS 

Articles 23, 24 & 25 
Delhi 

Articles 24 and 25 ure the sambas in Punj'sil): for Art. 23 suhsfitiile the following namely 

'*23.* Application or Memorandum of Appeal under the Delhi Uent Control Act, l'J5b 
—« Thirteen rupees.” 

—See G. S. R. 842, Gaz. lud., 1959, Pt. Il, S. 3 (i), p. 1039 [w. e. f. 1 S. 1959.] 

Punjab ; jtlaryana : Chandigarh : 

..After Art. 22 (Punjab), insert the following articles, nuinciy,— 


”23. Application or memorandum 
of appeal for relief under the 
Punjab Urban Rent Restriction 
Ordinance; 

‘‘24. Claims for money (whether 
secured or unsecured) or a claim to 
setoff made against such chum or 
counter claims under the Banking 
Companies Act, 1949. 


”25. Memorandum' of Appeal 
from ail order or decision passed 
under the provisions of section 45B t 
of the Banking Comoanies Act,' 
1949. • ' I 




(a) Where the 

exceed Rs. : 

(b) Where the 

Rs-. 2,500 
ceed Rs. 10 

(c) Where the 

Rs. 10,000 

(a) Where the 

Rs. 5,000 
ceed Rs. 10 

(b) Where the 

Rs. 10,000 


amount docs not 
2,500 
amount 
but does 
,000 
amount 


exceeds 
not ex- 


amount 
but does 
,000 
amount 


exceeds 

exceeds 
not ex- 

exceeds 


Thirteen rupees. 


Nineteen, rupees 
fifty naye paise. 
Thirty-nine rupees. 


Sixty-five rupees. 

Seventy-eight 

rupee's. 

One hundred and 
thirty rupees.” 


-Punj. Act XIV of 1958. S. h. [25-4-1958.] : Act 31 of 1966, S. 88 [l-ll.i'966.] 


SCHEDULE III 


(S<e section 19 I.) 

FORM OF Valuation (to be used with such modifications, 

IF any, as may be NECESSARY) 

' IN THE COURT OF 


Be Probate of tlie Will' 
and credits of 

I. 

* 


deceased. 


(or administration of the propnitf 

_^oleinnly alfirm 
make oath 


and say that I am the executor (or one of the executors or one of the next of 
of » deceased, and that I have truly set forth in Annexure A 

to this affidavit all the property and credits of which the above-named 
deceased died possessed or was entitled to at the time of his death, and which 
have come or are likelv to come, to my hands. 


2. I further say that I have also truly set forth in Annexure B all the items 
I am by law allowed to deduct. 


. 


3. I further say that the said assets, exclusive only of such lastmentioned 
Items, but inclusive of all rents, inte est, dividends and increased value since 
the date of the death of the said deceased, are under the value of 


^ by the Court-fees Amendment Act, 1899 (11 of 1899), S. 3. 

Sch. Ill wdH regaled by the Rcpc.iUng Act, 1870 (14 of I870I ' 
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ann?!:xure a 

r 


VALUATfOM OF TEIE MOVABLE A.VD IMMOVABLE PROPERTY 
OF , DECEASED. 


Cash in the house aind at the banks, household goods, 
wearing-apparel, books, plate, jewels, etc. 

(State esitimated value accordnuf to be.d of 'Executor’s or 
Admiuistrator’s belief.) 

Property in Government securities transferable at 
the Public Debt Olhce. 

(State description, and value at the. price of the d-aii ; aho 
tht> infere.d separateJi/, 'cilctd-itiiuj it to tlie time of 
mahivd the application.) 

Immovable property consisting ot . . . 

[State dexcriplion, fjiving, in the case of houses, the 
(.Ksi‘s.sel value, if amj and the numl>er of years 
asse.-isirumt the market-value i.j estimited at, and, in 
the cue of (aifl, the area the fu rket-oalue and all 
rents that have i.ccrued.) 

Leasehold property. 

’(if the deceased hdd any leases for yeirs dftfrtnindile, 
st lie the number of years' purchase the piofits rents 
* re estimited to be icorth and the value of su h, 
inserting separately arrears due nt the dateof de.th 
ond all rents received or due since that date to the 
lime of mukiny the application.) 

Property in public companies . . . . 

(State the and the value calculated at the 

price of the day; also the inUrest sej)aratety, catcu- 
latiny it to the time of making the applic .tion.) 

Policy of insurance upon life, money out on mort¬ 
gage and other securities, such as bonds, mort¬ 
gages, bills, notes and other securities for 
money. 

(St.te the aTnount of the whole; also the interest 
separately, calcul-atiiuj it to the time of jtiaking the 
application.) 

Book debts. , . ■* • • • • 

(Other than had.) 

Stock in trade . . • . , • . . 

(Stde the estimated value, if any,) 

Other property not comprised under the foregoing 
h‘»ads ... . 

( Sta'e the estimated value, if any.) * 


Total 


Deduct amount shown in Annexure B not subject 
to duty . , .. 


Net total 
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’ ANNPXURE B 

SCHEDULE OF DEBTS, ETC, 


Rs. 


. ' . ns. A. r. 

Amount of debts due and owing from the deceased, I 
payable by law out of the estate. 

Amount of funeral expenses. 

Amount of mortgage incumbrances ... 

Property held in trust not beneficially or with 
general power to confer a beneficial interest. 

Other property not subject to duty .... 

^_ 

TOTATi 

. . STATE AMENDMENTS 

Madhya yradesh 

^ III Sch. nr, for the letters “a p.” with separate columns subslitule the letters "N. P.” with 

a single column. —M. P. Act 15 of 1958, S. 2 . [3-7-1958]. 

Uttar Pradesh 

In Amiexures and “B*; to Sch. UI, for the two columns meant .for‘V* and‘=p” 
tubsMule Ode column headed‘ nP. ’—U. P. Act 20 of 1958, S. 6. 

APPENDIX I 

THE BIHAR ENTERTAINMENTS DUTY. COURT-FEES AND STAMP 

(SURCHARGE AMENDMENT) ACT. 1948 
(BIHAR ACT 25 OF 1948) 

LAs amended by Bih. Acts 9 of 1953 and 14 of 1958], 

* ♦ * , ^ Z.‘ 5 /V.] 

It i.s hereby enacted as follows . 

Duty, 

(2) It sliall come into force on the first day of April. 1948 

PART II 

..pp<i«t.on ,0 the .state of Hihar,. ' 

Act, 1870, as amended from ttae7o time ClTtfappHcid^^ ‘'r Co"'''-';'-; '' 

“"urc£?gr;;.n,°e^”;lrsp^;ifelrrn^ 

.®slS,^*S:nfo7esafd, provisions of the Court.fees Ac. ISTO. 

this Part, shill apply to this Act. * iucoaM>tent with unythiug oontuiiiud in 

part 111 

Repeal ^ 

are hJchT^J^Ael' ' ('V'r Surcharge Amendment) Act, 1941. 

first SCHEDULE 
% 

section 4) 

from of’Bihar!'”’ ••’">'='>'>'^>1 

1. On every whole rupee ' of surcharge. 

i ih! f>f * 7Bpde up to and including 2.5 N P ~ 

'^’■sSnI.'p speeding ~ ^■ 

Of a-hlti« e*oeedi,.g 50 N. P, but .lot exceeding - 

(3) On a fraiHBn-titoeedftlg tS'N. P. but less than 100 N. P “ 

.fi • '4 


Rates of surcharge. 
^ 50 N. P. 
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rUE ORISSA CO JRT-FEES (SURCHARGE) AMENDMENT ACT, 1947 

(Orissa Act 20 of 1947) 

[As amended hy Orissa Act 17 of 1958.) 

[12th Jnhj 1947.]^ 

An Acf tn amend the Court-fees Act 1870 in its application to the State of Orissa. ■ 

Whereas the Orissa Court-fees (Surcharge Amendment) Act, 1945 (Orissa Act 4 of 194^, 
an Act to enhance the fees payable under the Court-fees Act, 1870 (7 of 1870). inf ifs 
axopUcation to the State of Orissa will expire on the 22nd, April, 1948 ; j ijr.n . 

And whereas it is expedient to re-enact the provisions of the said Act s 

It is hereby enacted as follows ; — 

1. Sho' t title extent, commencenient, and duration. f 2>f>-*^his Act. may be called tKd 

Orissa Court-feesl(Surcharge Amendment) Act, 1947. 

( 2 ) It extends to the whole of the State of Orissa, 

(3) It shall come into force at once. 

2. K.i}ia.ic<'inenf of Court-fees. ~ Notwithstanding anything contain nl in the Court-fees 
Act 1870 (hereinafter called the principil Act), in its applicatioii to Orissa, all fee^ leviable 
n I Icr the principal Act shall be increased by a surcharge at the rates specified in the'Schedule 
annexed hereto. 

3. Applicaiion of the principal Act. — The provisions of the principal Act, save in so far 
as they are inconsistent with anything herein contained, shall apply to this Act. 

4. Repeal of Oris.H'\ Act i of 19ii. — The Orissa Court-fees (Surcharge Amendment) Act, 
1945 is hereby rci^ealed. 

THE SCHEDULE 
{See Section 2.) 

R Pcs of surcharge on fees leviable under the Court-fees Act, 1870, in its application to 

Orissa — 

Rates of surcharge 
Fifty naye paise per rupee. 


• • • 


1. On every whole rupee 

2. (a) On a fraction of a rupee up to and including 

25 naye paise .. ... 

(b) On a fraction exceeding 25 naye paise, but not 
exceeding 50 naye paise 

<c) On a fraction exceeding 50 naye paise, but not 
exceeding seventy-five naye paise 
<d) On a fraction exceeding seventy-five naye paise 
but.less than 100 naye paise 
ItUrstrafion. On a court-fees of Rs. 20.35 the surcharge will be (20 x 50) + 25 naye 
Oaisc i. c., Rs. 10.25 and the total court-fee chargeable will ba R-s, SO.oO, 


Ten naye paise. 
Twety-five naye paise. 
Thirty-five naye piise. 
Fifty naye paisc, 


, APPENDIX H 

ITHE] ANDHRA COURT-FEES AND SUITS VALUATION ACT, 1956 

(ANDHRA ACT VU OF 1956) 

(The Act printed here is as amended by Andhra Pradesh Acts, IV of 1958 

and XVII of 1958) 

CONTENTS 


Preamble 

CHAPTER I 
PRELIMINARY 

SECTIONS 

1. Short title, extent and commence¬ 

ment. 

2. Application of Ar 

3. Definitions. 


CHAPTER II 

LIABILITY TO PAY FEE 

4. Levy of fee in Courts and public 
offices. 

6. Collection of proper fee on docu¬ 
ments- 


6. Multifarious suits. 

7. Determination of market value. 

8. Set-off or counter-claim. 

3. Documents falling under two or 
more descriptions. 1 


CHAPTER in 

DETERMINATION' OF FEE . 

10. Statement of particulars ofjsubje^ 

matter of suit and plaintliTs 
valuation thereof. ) 

11. Decision as to proper fee. » ,, 


12. Relinquishihent 
claim. 


of portion of 
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13. Fee payable on written statements. 

14. Fee'Payable on appeals, etc. 

15. Fee payable on petitions, applica. 

ftons, etc." 

16. Court-fee Examiners. 

17. Inquiry and commission. 

18. Notice to the State Governmem. 


CHAPTER IV 

COMPUTATION OF FEE 

19. Fee how computed. 

20. Suits for money. 

* 

21. Suits for immovable property. 

22. - Suits for maintenance and annui¬ 

ties. 

23. Suits for movable property. 

24. Suits for declaration. 

, 25. Adoption suits. 

26. Suits for injunction. 

27. Suits relating to trust property. 

28. Suits for possession under the 

Specific Relief Act, 1877. 

29. Suits for possession not otherwise 

provided for. 

30. Suits relating to easements. 

31. Suits relating to mortgages 

32. Suits for Recounts. 

33. Suits for dissolution of partnership. 

34. Partition suits. 

35. Suits for Joint possession. 

36. Administration suits. 

37. Suits for cancellation of decrees. 

etc. 

38. Suits to set aside attachment, etc. 

39. Suits for specific performance. 

4d. Suits between landlord and tenant. 

41. Suits for mesne profits. 

42. Suits under the Madras Survey 

and Boundaries Act, 1923. 

43. Suits to alter or cancel .entry in a 

register. 

44. Suits relating to public matters. 

45. Interpleader suits. 

46. Third party proceedings. 

47. Suits not otherwise provided for. 

48. Fee on memorandum of appeal 

against order relating to com- 
pensatior 
49.. Appeals. 


CHAPTER V 

> VALUATION OF SUITS 

50. Suits noO otherwise provided for. 

Si« Procedure where objection is taken 
on appeal or i^vision that a suit 


or appeal was not properly valu¬ 
ed for jurisdictional purposes. 


CHAPTER VI 

PROBATES. LETTERS OF ADMINKS- 

- TRATION AND CERTIFICATES 

OF ADMINISTRATION ■ 

» 

52. Application for probate or letters 

of administration. 

53. Levy of fee. 

54. Grant of probate. 

55. Relief in cases of several 

56. Inquiry by the Collector. 

57. Application to Court and powers of 

Court. 

58. Provision for cases where iiisulYi. 

cient fee has been -paid. 

59. Administrator to give proper secu¬ 

rity before letters are stamped. 

SO. Relief when fee has been paid in 
excess. 

61. Recovery of penalties, etc. 

62. Powers of Board of Revenue. 


CHAPTER VII 

REFUNDS AND REMISSIONS 

63. Refund in cases of rejection of 

plaint, etc., for delay. 

64. Refund in cases of remand. 

65. Refund in cases of review. 

66. Refund of fee paid by mistake oi 

inadvertence. 

67. Exemption of certain documents. 

68. Power to reduce or remU fees. 


CHAPTER VIII 

MISCELLANEOUS 

69. Collection of fees by stamps. 

70. Stamps to be impressed or adhesive. 

71. Amended document. 

72. Cancellation of stamp. 

73. Deduction to be made. 

74. Penalty. 


75. Power 
rules. 

of 

High 

Court 

to 

make 

76. Power 
make 

of Board 
rules. 

of 

Revenue to 

77. Power 

of 

Government 

to 

make 


rules. 

78. Continuance in force of existing 
rules. 


79. Repeal and saving. 

3CH, I. 

SCH. 11. 
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[THE] ANDHRA COURT-FEES AND SUITS VALUATION ACT 1956 

V^NDHRA act VII of 1956) ’ f ^ 

[22nd March, 1956.] 

An Act to amend and consolidate the law relating to court-fees and valuatida ^ 

of suits in the State of Andhra Pradesh. ' 

Wliereas it is necessary and expedient to amend and consolidate the law re* 
fating to court-fees and valuation of suits in the State of Andhra Pradesh..,^ 

Be it enacted in the Seventh Year of the Republic of India as followR^ 


CHAPTER I 
PRELIMINARY 


n 


' > 


A ji.*' extent and commencement.—(1) This Act may be called,the 

Andhra Court-fees and Suits Valuation Act, 1956. 

“[(2) It extends to the whole of the State of Andhra Pradesh.] -t o-.'. , 

(.3) It shall tome i.ito force on such date as the State Government miyr by' 
notificationt in the Andhra Gazette, appoint. ' " 

“] See Andh. Pra. Act IV of 1958, S. 2. 

into forie on 1-5-1956-Notifn. G.O. Ms. No. 1070, Home (Courts' 
V), 28-4-1956—Andhra Gaz., Pt. II, Extra, dated 29-4-1956. “ ^ 

2. Application of Act.—(1) The provisions of this Act shall not apply W 
d^ocuments presentea or to be presented before an officer serving under the Central 

(2) Tlie pro^'isions of this Act relating to the levy of fee shall be subject to the 
under'Tuch’l- relating to the levy of fee in respect of proceedings 


1 1 


} M 


3. Definitions—In this Act, unless the conte.vt otherwise requires,— 

(i) appeal ’ includes a cross-objection; 

(ii) means any Civil, Revenue or Criminal Court and includes a Tri-' 
bunal or other authority having jurisdiction under giny special or local 
law to decide quesh'ons affecting the rights of parties; 

fiii) prescribed” means prescribed by rules made under this Act; and 

■iv) expressions used and not defined in this Act or in the Madras General 
Clauses Act, 1891 (Madras Act I of 1891), but defined in the Co<le of 
Civil Procedure, 1908 (Central Act V 'of 1908), shall hfive the mean¬ 
ings respectively assigned to them in the said Code. ' ‘ 

a 


CHAPTER U 
LIABILITY TO PAY FEE 


'' i li ^4 . J I 

’’.i ii<'. .1 1 - 
1 


4. Levy of fee in Courts and public offices.—No document which Is charge¬ 
able with fee under this Act shall— -a t tu. u>t- 

(i) be filed, exhibited or recorded in, or he acted on or lumisHed hv*’any 

Court including the High Court, or ‘ 

(ii) be filed, exhibited or recorded in any public office, or be acted dn or 

furnished by any public officer, except on payment of the fee chsii-ge^' 
able in respect of such document under this Act: 


Section 2 — Note 1 
(1) Under sub-section (2), the law relat¬ 
ing lo the lew of fee should be in 
respect of proceedings under-‘ such law 
i.e., the same law under which the fee is 
lAied- Sub-section (2) does not save 
rule made by High Court for paynieht of 


Court-fee on writ apfjliclifioh^. AIR 1967 
Andh Pra 123 (127) = 1957 jAndh LT 
403 (DB). 

SecHon 4 — Ntote %'n rtiuP. .Of. 

(1) Where the revision petitioner has, 
to nic a certified ebdv "bf , iVidgtticttl ' If'* 
will have to be dtll^ ^taMped unlesis the 
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Provided- that a drieumeut in respect oF which the proper fro has not hoon 
paid may be filed or exhibited in a Criminal Court it the Court dticins it •icccssary 
in the interests of justice to do so. 

5. Collection of proper fee on documents.—\Vlien a document on wlifcli the 
whole or any part of H\e fee payable under this Act has not been paid is pio- 
duced or received in any Court or public office, tlie Court or the lioad of tlu‘ 
office may, at any time direct the person by whom such fee is pa>able to pa> llie 
fee or part thereof, as the case may be, within such time as may he fixed; and npun 
such payment, the document shall be dealt with as if the full fee had i;ccn paitl 
in the first instance. 


6. Multifarious suits.—(1) In any suit in which separate and distitjct reliefs 
based on the same cause of action are sought, the plaint shall be chargeable with 
a fee on the aggregate value of the reliefs: 

Provided that if a relief sought is only ancillary to the mam relief, tlie plaint 
shall be chargeable only on the value of the main relief, 

(2) Where more reliefs than one based on the same cause of action are 
sought in the alternative in any suit, the plaint shall be chargealjle with the iiiglicst 
of the fees leviable on the reliefs. 

(3) (a) Where a suit is based on two or more distinct and different causes of 
action and separate reliefs are sought in respect thereof, either alternatively or 
cumulatively, the plaint shall be chargeable with the aggregate amount of the fees 
that would he chargeable on the plaints under this Act it seoaiate suits were insti¬ 
tuted in respect of the several causes of action: 

Provided that, where the causes of action in respect of reliefs claimed alter¬ 
natively against the same person arise out of the same transaction, the plaint shall 
be chargeable only with the highest of the fees chargeable on them. 

(b) Nothing in this sub-section shall be deemed to affect any power conferred 
upon a Court by Rule 6 of Order II in the First Schedule to the Code of Civil 
Procedure, 1908 (Central Act V of 1908). • 

(4) The provisioris of this .section shall apply mutatis mutandis to memoian<!a 
of appeals, applications, petitions and written statements. 

Explanation.—For the purpose of this .section, a suit for possession of im¬ 
movable property and for mesne profits therefrom shall be deemed to be based 
on the same cause of action. 


7. Determination of market value.—Save as otherwise provided, where tlie 
fee payable under this Act depends on the market value of any property, such 
value shall be determined as on the dale of presentation of the plaint. 

8. Set-off or counter-claim.—A written statement pleading a set-off or counter¬ 
claim shall be chargeable with fee in the same manner as a plaint. 


Section 4 — Note 1 (contd.) 

Court chooses to apply proviso to Sec. 4 
tp such a copy. AIR 1968 Andh Pra 137 
(139) = 1966 Cri U 512 = (1966) 1 
Andb WR 196. 

Section ^ — Note 1 
(1) Where ‘A’ a surely for the iuHg- 
itaent debtors paid the sum to the decree- 
Solder and sued the judgment-debtors for 
he sum and prayed for .sale of pru- 
lertiea morUged under five diiTcrent 
nortgaites executed to secure that sum 
4s collateral securities, it was held that 
the cause of action was the claim for 
money secured and the ditTercnt m<»rtgages 


did not constitute different causes of 
action and the plaintiff was therefore 
not bound to pay separate court-fee on 
each of the mortgages as constituting 
different causes of action. (1963) 1 Andh 
WR 195 (201). 

(2) Suit to recover money due under 
several policies — Caiise of action for 
each policy is separate and distinct — 
Court-fee is payable under Section 6 (3) 
on amount due under each policy valued 
separately and not on the aggregate 
amount. AIR 1963 Andh Pra 63 (60) a 
(1962) 2 Andh WR 10. 


) 
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9. Documents failing under t\vo or more descriptions.—A document falling 
within two or more clescriptions in this Act shall, where the fees chargeable there¬ 
under are different, be chargeable only with the highest of such fees: 

Provided that, where one of such descriptions is special aftd another general, 
the fee chaigeable shall be the fee appropriate to the special description. T 


CHAPTER ni 

DETERMINATION OF FES 


•I ' ,.fT I , 

ifi • .h 


10. Statement of particulars of subject-matter of suit and plaintiffs valuation 
thereof.—In every suit in which the fee payable under this Act on the plaih!t de- 
prnns on the market value of the subject-matter of the suit, the plaintiff shall filft 
with tlie plaint, a statement in the prescribed form, of particulars of the subject- 
matter of the suit and his valuation tliereof unless such particulars and the Valua¬ 
tion arc contained in the plaint 


11. Decision as to proper fee.—(1) (a) la every suit the Court shall, before 
ordering the plaint to be registered, decide on the allegations contained iii the 
jilaint and on the materials furnished by the plaintiff the proper fee xv payable 
tliereon. 

. c 

(b) The decision of the Court under clause (a) regarding the proper fee pay- 
able .shall be subject to review frorh time to time as occasion requires. ’• m 

(2) Any defendant may plead that the subject-matter of the suit has not been 
properly valued or that the fee paid is not sufficient. All questions arising oh such 
pleas shall be heard and decided before the hearing of the suit as contemplated 
by O. 18 in the First Schedule to the Code of Civil Procedrire, 1908 (Central Act 5 
of 1908). If the Court decides that the subject-matter of the suit is not properly 
valued or that the fee paid is not sufficient, the Court shall fix- a date before which 
the subject-matter of the suit shall be valued in accordance with the Court's deci¬ 
sion and the deficit fee shall be paid.. If within the time allowed, the subject- 
matter of the suit is not valued in accordance with the Court’s decision or if the 
deficit lee is not paid, the plaint shall be rejected and the Court shall pass such 
order as it deems just regarding costs of the suit. 

(3) (a) A Court of Appeal, in which an appeal is filed, may, either of its own 
motion or on the application of any party, consider the correctness of any order 
passed by the lower Court regarding the fee payable on the plaint or written state¬ 
ment or in any other proceeding in the lower Court and determine the proper fee 
payable thereon. 

, t 

Explanation.—The power exercisable by a Court of Appeal under this clause 
shall be exercisable even if the appeal relates only to a part of the subject-matter 
of the suit. 


Section 9 — Note 1 

(1) Assuming that a memorandum of 
appeal under Cl. 15, Letters Patent is 
<’f»vered bv Section 49 and Article 3 the 
fee chargeable under ' Article , 3, sub- 
rule (iii) (A) (2) (b) has to be paid by 
virtue of Section 9 of the Court-fees Act. 
19f>l Andh LT 650 (652) = (1961) 2 

Andh \VR 113 (DB). 

II 

Section 11 — Note 1 
(1) Finality as regards court-fee — 
Suit filed after Andhra Pradesh came into 
force — Valuation given in plaint found 
proper bv trial Court — Question can be 
re-opcned subseque^^lly. AIR 1962 Andh 
Pra 90. 


(2) Section 11 of the Court-fees Act 

does not empower ^the Court to direct 
the plaintiff, in suits governed by Sec¬ 
tions 32 and 33 of the Act to amend Ihe 
estimate given in the plaint and pay 
court-fee on the value of the share so 
amended. AIR 1962 Andh Pra 449 (451, 
452) = (1962) 1 Andh' LT 348. ^ 

(3) Where a final decree is passed and 

the plaintiff is directed to pay additional 
court-fee on the amount of mesne pro¬ 
fits as ascertained the result of failure 
to pay the additiona.1 court-fee is that the 
execution of the decree cannot proceed 
unless the Coiirt-fcc is paid. ILR (1963) 
Andh Pra 560 (5641. . 
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Court-fees and Suits ValuaHon Act, 1950 


00 If the Court of Appeal decides that the fee 
sufficieut, the Court shall retiuire Uie party lialjle lo 
time as may be fixed by it. 


paid in ibc lower Court is not 
pay the deficit Ice witlun siicl» 


(c) If the deKcit fee is not pakf within the time hsed- nnci the clcfanlt ,s m 
respect of a relief which has been dismissed hy the lower Conrt and which ihe 
appellant seeks in appeal, the appeal shall he dismissed, but it the default is .n 
respect of a relief which has been decreed by the lower Couit, the dcticit icc 
shall be recoverable as if it were an arrear ol land revenue. 


(d) If the fee paid in the lower Court is in excess of the proncr h v, ihc 
Court shall direct the refund of the excess to tlie party who is entitled to U. 


(4) Any question relating to the value for the purpose of deteiniininn: tlu- 
jurisdiction of Courts shall be heard and decided before the hearing of llio smt 
as contemplated by Order 18 in the First Schedule to the Code of Civil P.-oceduiv, 

1908 (Central Act 5 of 1908). 


12. Relinquishment of porfion of claim.—A plaintiff who has been required 
to pay additional fee may relinquish a part of his claim and apply to have t ic 
plaint so amended that the fee paid is sufficient for the claim made in the plaint 
as amended. The Court may allow such application on such terms as it coivsulers 
just, the Court may permit the plaintiff at any later stage of the suit to adu o 
the claim the part so relinquished on payment of the additional fee. 

13. Fee payable on written statements.—Where fee is payable under tliis 
Act on a written statement filed by a defendant the provisions of Section 11 sh;ill 
apply to the determination and levy of the fee payable on such written state¬ 
ment, the defendant concerned being regarded for the said purpose as tiie plain¬ 
tiff and the plaintiff or the co-defendant or the third party against whom tiie 
claim is made being regarded as the defendant. 

* 

14. Fee payable on appeals, etc.—The provisions of Sections 10 to 12 relat¬ 
ing to the determination and levy of fee on plaints in suits shall apply inulati:; 
mutandis to the determination and levy of fee in re.spect of a memorandum of 
appeal, cross-objection or other proceeding in second appeal or in an appeal 
under the Letters Patent, 


15. Fee payable on petitions, applications, etc.—The pro\’fsions ot Sec¬ 
tions 10 to 12 shall apply to the determination and levy of fee in respect of jieti- 
tions, applications and other proceedings in Courts in the same way as they apply 
to the determination and levy of fee on plaints in suits, 

16. Court-fee Examiners. — (1) The High Court may depute officers to (>p 
designated Court-fee Examiners to inspect the records of subordinate Court.s u itli 
a view to examine the correctness - of the valuation of subject-matter and suffi¬ 
ciency of fee in respect of proceedings in such Courts, and orders, if any, passed 
by the Courts in relation thereto. 

(2) Questions relating to valuation of subject-matter and sufficiency of fee in 
respect of proceedings in a Court raised in reports submitted by such Court-fee 
Examiners shall be heard and decided by such Courts. 

17. Inquiry and commission.—For the purpose of deciding whetlier tlie 
subject-matter of a suit or other proceeding has been properly valued or whether 
the fee paid is sufficient the Court may hold such inquiry as it considers necessary 
and may, if it thinks fit issue a commission to any person directing him to make 
^ch local or other investigation as may be necessary and to report thereon to the 

18. Notice to the State Government.—In any inquiry relating to the fee 
payable on a plaint, written statement, petition, memorandum of appeal or other 
document, or to the valuation of the subject-matter of the claim lo which the 
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plaint, written statement, petition, memorandum of appeal or other document 
relates, in so far as such valuation affects the fee payable, the Court may, if it 
considers it just or necessary to do so, give notice to the State Government, and 
where such notice is given, the State Government shall be deemed to be a party 
to the suit or other proceeding as regards the determination of any question in 
the enquiry aforesaid and the Court’s decision on such question shall, where it 
passes a decree or final order in such suit or proceeding, foiin part of such decree 
or final order. 


CHAPTER IV 
COMPUTATION OF FEE 


19. Fee how computed.—The fee payable under this Act shall be comput^ 
in accordance with the provisions of this Chapter, Chapter VI, Chapter VIIl anid 
ScUeanles I and II. 


20. Suits for money.—In a suit for money (including a suit for damages or 
compensation, or aiTears of maintenance, of annuities, or of other sums payable 
pehociically, fee shall be computed on the amount claimed. 

21. Suits for immovable property.—Subject to the other provisions of this 
Act, in a suit relating to immovable property, fee shall be computed on three- 
innilhs of the market value of the property. 


22. Suits for maintenance and annuities.—^In' the suits hereinafter mention¬ 
ed, fee shall be computed as follows :— 

(a) in a suit for maintenance, on the amount claimed' to be payable for 


one year; 

(b) in a suit for enhancement or reduction of maintenance, on the amount 
by which the annual maintenance is sought to be enhanced or 
reduced; 

(c) in a suit for annuities or other sums payable periodically, on five times 

the amount claimed to be payable for one year: 

Provided that, where the annuity is payable for less than five years, the fee 
shall be computed on the aggregate of the sums payable. 

23. Suits for , movable property.—(1) In a suit for movable property, other 
tli>jn documents of title, fee shall be computed— . 5 , 

(a) where the subject-matter has a market valuel on such value; or 

(b) where the subject-matter has no market value, on the amount at which 

the relief sought is valued in the plaint or at which such relief is 
valued by the Court, whichever is higher. 


Section 19 ‘ — Note 1 

(1) The words ‘this Act" in the expres; 
sion "Court fee payable under this Act 
in Section 19 include not only the sec¬ 
tions of the Act but also the Schedules of 
tlic Act. AIR 1957 Andh Pra 123 (126) 
= 1957 Andh LT 403 (DB). 

Section 20 — Note 1 

(1) Money decree — Nature of the 
suit is not changed — Court fee payable 
is ad valorem. (1960) 2 Andh WR 372 
(375). 

Section 22 — Note 1 

(1) Merely because none of the provi¬ 
sions of Sections 20 to 46 have no appli¬ 
cation to a suit containing. relief prayed 
for in appeal it cannot be held that the 


Couri fee on a memo of appeal is payable 
under the resudiary provision under Sec¬ 
tion 47 of the Act even though the memo 
of appeal contemplates a value for .the 
subject matter in dispute. AIR 1968 AP 
239 (246) = (1968) 2 Andh WR 301 

(FB). 

SeeUon 23 — Note 1 

(1) The shares of a limited company 

fall within the definition of “document 
of title". When the pledged movables are 
documents of title Section 23 (2) (h) of 
the Act will be applicable. AIR 1964 
Andh Pra 201 (204, 205) = (1963) I 

Andh LT 452. 

(2) Merely because none of the provi¬ 
sions of Sections 20 Ip 46 of the Act do 
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(2).(a) In a suit for possession of documents of title, fee sliall be eompiiled 
on one-fourth of the amount or of the market value of the properly ^ secured l)y 
the document where the plaintiff's title to the mojiey or the property secured by 
the dbeument is denied : ^ 

Pro\ided that where such denial relates only to a portion ot (lie amount or 
property, fee shall be computed on one-fouitli of such portion of the amount ur 
on one-fourth of the market \'alue of such portion of the propeily. 

(b) In a suit for possession of documents of title, where the plaintiff’s title to 
the money or the property secured hy the document is not denied, foe shall be 
computed on the amount at which the relief sousli* is valued in tlic plaint or at 
which such relief is valued by the Court, whichever is higher. 

Explanation,—The expression “document of title” means a document which 
purports or operates to create, declare, assign, limit or extinguish, whether iii 
present or in future, any right, title or interest, whether vested or contingent, in 
any property. 

0 

24. Suits for declaration.—In a .suit for a declaration ^^ith or without con¬ 
sequential relief, not falling under Section 25— 

(a) where the prayer is for a declaration and for possession of the propcitv 
to which the declaration relates, fee shall be computed on the maiket 
value of the movable property or three fourths of the market \alue of 
the immovable property or on rupees three hundred, whichever is 
higher; 


bj where the prayer is for a declaration and for consequential injunction 
and the relief sought is with reference to any immovable property, 
fee shall be computed on one-half of the market value of the pro¬ 
perty or on rupees three hundred, whichever is higher; 

c) where the prayer relates to the plaintiff’s exclusive right to use. sell, 
print or exhibit any mark, name, book, picture, design or other tilings 
and is based on an infringement of such exclusive right, fee shall he 
computed on the amount at which the relief sought is valued in the 


SecUoo. 23 — Note 1 (conid.) 
not apply to a suit containing a relief 
prayed for in appeal, it cannot be held 
that the Court-fee on a memo of appeal 
is payable under Section 47 of the 
Act even though the memo contem¬ 

plates a value for the subject-matter in 
dispute. AIR 1968 Andh Pra 239 (246) 
= (1968) 2 Andh WR 301 (FB). 

Section 24 — Note 1 

(1) If the relief a.sked for is one of 
declaration then Section 24 applies 
though incidentally the relief of injunc¬ 
tion is also asked for. (1968) 1 Andh WR 
305 (307). 

(2) Suit for declaration and possession 
of land — Suit returned for presentation 
to proper Court — Passing of Andhra 

. Court Fees and Suits Valuation Act. 1956 
before representation of plaint — Court- 
fep payable on representation in proper 
Court is according to Section 24 (9) of 
the Act of 1956. AIR 1963 Andh Pra 68 
(69) « (1962) I Andh LT 461. 

(8) Suit for declaration by a mutawalli 
for declaration In respect of properly 
belonging to a Darga and injunction 
Vkihftt 'defendant who arc not trustees — 
2 ^ IttBfs imder Section 24 (b) of the 
WrMec Aet’ fl965) 2 Andh LT 353 = 
ClW) 2 Andh WR 374 (375). 

I • 1 ~ 


(4) To bring case • under ('hnise (l>) 

declaratory decree must Ijc with respi*< l 
to immoveable property — Suit lor 
decree I'or money — Case fames undcT 
Clause (d). (1968) 1 Andh WK 305 (307). 

(5) Section 24 (d) does Jiot lav 

any basis lor valuation. It docs not 
furnish any guidance cither to the plain- 
tiir or to the Court in valuing tlie dci lara- 
lorv relief. Ip the absence any rule*? 
in this respect the Court .should e.xcr- 
cise its discretion judiciallv and in so 
doing it should value the relief on a 
reasonable basis which can be the 
advantage to be derived bv the plaintiff 
by the relief he seeks. (1905) 1 Andh 
LT 50 = (1965) 1 Andh WR 138 (141). 
((I960) 2 Andh WR 434 (435), Dissented 
from.) •• (1968) 2 Andh LT 54 (55) ** 
1960 Andh LT 2.58 (261) = (1960) 1 Andh 
WR .350 *• (1960) 1 Andh WR 106 (108) 
= 1960 Andh LT .53 (1960) 1 Andh 

WR 350 (352) = 1960 Andh LT 258. 

(6) The discretion should be exercised 
judiciallv and in exercising it the Court 
would do well to lake into consideration 
the previous state of the law applicable 
to such a rase and also the context in 
which clause (d) .stands. (I960) 2 Andh 
WR 434 (435) == 1960 Andh LT 991. 
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plaint or at which such relief is valued by the Court, whichever is ' 
higher; . ^ 

(d) in other cases, whether the subject-matter of the suit is capable of 
valuation or not, fee sliali be computed on the amount at which the 
relief sought is \'alued in the plaint or at which such relief is valued 
by the Court, whichever is hi*,»her 


25. Adoption suits.—in a suit for a declaration involving a question as 
to the factum or \’alidity of an adoption, fee shall be computed on one-half of 
the market value of tlie movable and immovable property involved in, or affected 
b)-, sucli declaration or on rupees five hundred whichever is higher. • i 

26. Suits for injunction.—In a suit for injunction— 

(a) where the relief sought relates to any immovable property, and whtfre 

the plaintiff’s title to the property is, denied, fee shall be computed oh 
onc-half of the market value of the nrcioertv or on ruoees two huiidred^ 
whichever is higher I 

(b) ^\■IleIe die relief sought relates to the plaintiff’s exclusive right to use, 

sell, print or exliibit any mark, name, book, picture, design or other 
thing and is based on an infringement of such exclusive right, fee 
shall be computed on the amount at which the relief sought is valued 
in the plaint or at which such relief is valued by the Court, whichever 
IS higher; 

(c} in an>- other case, whether the subject-matter of the suit has a market 
value or not, fee shall be computed on the amount at which the relief 
sougiit IS valued in the plaint or at which such relief is valued by the 
Court, whichever is higher. 


section 24 — Note I (conid.) 

f.) In a sail lor declaralion cancetliiis 
tlio iKJlilication ol' Ihc Govci’iiincnt 
dcclai'inu a cerluin village as a zumindari 
c'Slate die plaintilF has U> pay court-fee 
iiiKicr Section 24 (d) of the Andhra 

Courl-lees Act as the clause covers all 
cases of declaralion with or without con- 
scnueiilial relief not covered by Cls. (a) 
and (bl and whether Ihe subject matter 
is or is not capable of valuation. AIR 
1<J63 Andh Pra 25 (20, 27) = (1962) 2 

Aiulh LT 4. 

(8) Suit for declaration that the order 
of collector was illegal and without juris¬ 
diction — Subject matter of suit capable 
of being valued or not — Section 24 (d) 
is attracted. (1968) I Andh WR 296 
(298). 

(9) iMerolv because none of the provi¬ 

sions of Sections 20 to 46 hav’e no appli¬ 
cation to a suit containing relief prayed 
for in appeal, it cannot be held that the 
Court-fee on a memo of appeal is pay¬ 
able under the residuary provision under 
Section 47 of the Act even though the 
memo of appeal contemplates a value foi 
the subject matter in dispute. AIR 1968 
Andh Pra 239 (246) = (1968) 2 Andh 

WR 301 (FB). 

(10) Suit on morlgagc — Defendants 3 
and 4 added as puisne mortgagees and 
defendant 5 added having a mortgage 
prior to the plaintiff over ’a certain item in¬ 
plaintiff’s '.iiortgage — Decree directing 
payment in defendants 3 and 4 after 


plaintiff’s claim was satisfied — Further 
direction that if they wanted to proceed 
against properly over which' defendant 5 
had a charge they should pay him first — 
Appeal against this direction — The relief 
is for a declaration to avoid the need to 
pay defendant 5 — Relief falls under 
Section 24 (d) read with Section 49 and 
Court-fee has to be paid under Sch. 1, 
Art. 1. (1968) 2 Andh WR 104 (10», 111) 

= (1968) 1 Andh LT 290- 

Section 26 — Note 1 

(1) The fad that before decreeing a 
suit for injunction the Court may have 
to go into the question of plaintiff’s rigtit 
or title to the property docs not make a 
suit for injunction one for a declaration 
or one other than for injunction. The 
Court-fee payable is therefore, under Sec¬ 
tion 26 (c) and not under Section 27. 
(1966) 2 Ajidh WR 106 (107) = (1966) 
2 Andh LT 107. 

(2) A suit for perpetual injunction 
restraining the defendant from interfering 
with plaintiffs possession and manage¬ 
ment of the property is to be valued in 
accordance with Section 26 (a) of the 
Ad. (1965) 2 Andh WR 217 (219). 

(3^ Suit for injunction restraining 
defendant from interfering with possession 
of land — Value of subject-matter in 
suit shall not be less than the value 

of the properlv calculated imder Rule 2 
of Andhra Rules. (1958) 2 Andh WR 486 
= ILR (1958) Andh Pra ol9 (523). 
(Case before the Ad 1959.) 
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27. Suits relating to trust properly.—(I) In a suit for possession or joint 
possession of trust property or for a declaration, with or without consequential 
relief, between trustees or rival claimants to the office of trustee or between a 
trustee and a person who has ceased to be a trustee, fee shall be computed on 
one-fifth of the market value of the property subject to a maximum fee of rup('es 
two hundred or where the property has no market value, on rupees one thousand. 

(2) Where the property has no market value, value for the purpose of deter¬ 
mining the jurisdiction of Courts shall be the amount stated in the plaint. 

Explanation.—For the purpose of this section, property comprised in a Hindu, 
Muslim or other religious or charitable endowment shall be deemed to be trust 
property and the manager of any such property shall be deemed to be the trustee 
thereof. 

28. Suits for possession under the Specific Relief Act, 1877.—In a suit for 
possession of immovable property under Section 9 of the Specific Relief Act, 1877 
(Central Act 1 of 1877),® fee shall be computed on one-half of the market value 
of the property or on rupees two hundred, whichever is higher. 

[®] Now see Specific Relief Act, 1963 (47 of 1983) (1-3-1964). 


29. Suits for possession not otherwise provided for.—In a suit for possession 
of immovable property not otherwise provided for, fee shall be computed on three- 
fourths of the market value of the property or on rupees tiuee hundred, which¬ 
ever is higher. 

80. Suits relating to easements.—In a suit relating to an easement by the 
dominant or the servient owner, fee shall be computed on the amount at which 
the relief sought is valued in the plaint or at which such relief is valued by the 
Court, whichever is higher; 


Section 27 — Note 1 

(1) Merely because none of the provi¬ 

sions of Sections 20 to 46 of the Act do 
not apply to a suit containing a relief 
prayed for in appeal it cannot be held 
that the Court fee on a memo of appeal 
is payable under Section 47 of the Act 
even though the memo of appeal contem¬ 
plates a value for the subject matter in 
dispute. AIR 19&8 Andh Pra 239 (246) 

- (1968) 2 Andh WR 301 (FB). 

(2) Suit for permanent injunction can¬ 
not be considered as suit for declaration 
within the meaning of Section 27 (1) only 
because before decreeing the suit the 
Court may have to go into the question 
of the plaintiff's right or title to the 
property. (1966) 2 Andh WR 106 (107) 

- (1966) 2 Andh LT 167. 

(3) Where the* Court-fee is payable at 
a fixed rate the value for jurisdiction has 
to be at ^/ith of the market value of 
course sitbject to the provisions of Sec¬ 
tion 27 which provides for the conting¬ 
ency where even market value could not 
be fixed). (1959) 2 Andh WR 238 (239, 
240). 

(4) Section 27 deals with declaration 

wiA or without relief regarding trust 
Ih’dperty between trustees or rival claim- 
fljtds to the office of trustee or between 
a trustee and a person who has ceased 
to be a trustee. Mutawalli of Darga or 
Mosq^ cannot be held to be a trustee. 
A suit for declaration by a mutawalli 
does not fall under Section 27. (1965) 2 

374 (375) = (1966) 2 Andh 

IVoL 3 A. M. 13 


Section 28 — Note 1 

(1) Merely because none of the provi¬ 
sions of Sections 20 to 46 of the Act have 
anV application to a suit containing a 
relief prayed for in appeal it cannot be held 
that a Court-fee on a memo of appeal is 
payable under the residuary provision 
under Section 47 of the Act even though 
the memo of appeal contemplates a 
value for the subject matter in dispvHe. 
AIR 1968 Andh Pra 239 (246) = (1908) 
2 Andh WR 301 (FB). 


Section 29 — Note 1 

fl) Merely because none of Ihe provi¬ 
sions of Sections 20 to 46 of the Act have 
any application to a suit containing a 
relief prayed for in appeal it cannot h<* 
held that Court-fee on a memo of appeal 
is payable under the residuary provision 
under Section 47 of the Act even though 
the memo of appeal contemplates a value 
for the subject matter in dispute- AIR 
1968 Andh Pra 239 (246) = (1968) 2 

Andh WR 301 (FB). 


(2) Suit for specific performance of an 

agreement of sale and for possession __ 

Suit falls under Section 39 and not 
under Section 29 because the relief of 
possession is a part of the specific per¬ 
formance of a contract for sale — Sepa¬ 
rate Court-fee for the relief of possession 
need not be paid even though the subse¬ 
quent vendee is also impleaded as party 
to the suit. Separate Court-fee for the 
relief of possession need not be oaid. 
(1967) 2 Andh WR 117 (117). 



194 [App II] 


[The] Andhra Court-fees and Suits Valuation Act, 1956 

Provided that, where compensation is claimed in addition to the relief relating 
to such easement, fee shall he paid on the amount claimed as compensation in 
addition to the fee payable on the relief relating to the easement. 

31. Suits relating to mortgages.—(1) In a suit to recover the money due on 
a mortgage, whether the sale of the mortgaged property is prayed for or not fee 
shall be computed on the amount claimed. * 

(2) If the holder of a prior mortgage or charge impleaded as a defendant in 

such a suit prays in his written statement for the determination of the amount 
due on his mortgage or charge and for a direction in the decree for the payment 
of such amount to him, fee^ shall be payable on the written statement computed 
on the amount claimed : . ' 

Provided that, where the holder of the prior mortgage or charge has paid a 
foe in any other proceeding on the claim to which his written statement relates, 
credit shall be given for the fee paid by him in such other proceeding. 

(3) Where, in such a suit, the mortgaged property is sold and the holder of 

a prior or subsequent mortgage or charge applies for payment to him out of the 
sale proceeds, of the amount due on his mortgage or charge, such holder of the 
prior or subsequent mortgage or charge shall pay on his application a fee com¬ 
puted on the amount claimed by him : ' 

Provided that, where the holder of a prior or subsequent mortgage or charge 
is a party to the suit in which the sale was held and has paid fee on the written 
statement filed by him in the suit, no fee shall be payable by him on the applica¬ 
tion for payment out of the sale proceeds : 

Provided further that, where the holder of a prior or subsequent mortgage or 
cliarge, not being a party to the suit in which the sale is held, has paid a fee in 
any other proceeding on the claim to which his application relates, credit shall 
be given for the fee paid by him in such other proceeding, 

(4) In a suit by a co-mortgagee,, fee shall be computed on the amount claim¬ 
ed on the entjre mortgage ; 

Provided that, where any other co-mortgagee impleaded as defendant in such 
suit claims on the entire mortgage a sum larger than that claimed in-the plaint 
the difference between the fee computed on the entire sum claimed in such defen¬ 
dants written statement and the fee computed on the entire sum claimed in the 
plaint shall be payable on the written statement. 

(5) (a) In a suit by a sub-mortgagee to recover the amount claimed on the 
suI)-moitgage by sale of the mortgagees interest in the mortgaged property, fee 
sliuU be computed on the amount claimed under the sub-mortgage. 

(b) In a suit by a sub-mortgagee, if the prayer is for the sale of the property 
mortgaged to the original mortgagee and the original mortgagor is also impleaded 
as a defendant, fee shall be computed on the entire amount claimed on the 
original mortgage which is sub-mortgaged to hinr. 

(6) Where the holder of a’ prior or subsequent mortgage or charge is im¬ 
pleaded in a suit by a co-mortgagee to which sub-section (4) applies, or in a suit 
by a sub-mortgagee to which sub-section (5) applies, the provisions of sub-sec¬ 
tions (2) and (3) shall apply mutatis mutandis to a written statement or an applica¬ 
tion filed by such holder of mortgage or charge. 

(7) Where the original mortgagee who is imploded in a suit to, which the: 
provisions of sub-section (5) (b) apply .claims on* the mortgage sub-mortgaged by 

^ ‘ " ' ■ i T i 

Sc^Oq 31 — Not© 1 7i ‘4 

(1) Loan secured on basis of transfer mortgage — Court-fee payable in i 

of shares of limited company — Owner* for redemption of • pledge will not b^’ 

ship in the shares not transferred but under Section 81 (8) but under Section 

possession of the shares transferred — 23 (1) of the Act. AIR 1964^Andli Pra 201 

Ihe transaction is a pledge and not a (205, 206) = (1963) 1 Andh LT 452: * 

t * i ' 
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him a larger amount than is claimed in the plaint, the provi.«?ions of sub-section (4) 
shall apply mutatis mutandis to the written statement of such original mortgagee. 

(8) In a suit against a mortgagee for redemption of a mortgage, fee shall be 
computed on the amount due on the mortgage as stated in the plaint or on one 
fourth of the principal amount secured imder the mortgage, whichever is higher : 

Provided that where the amount due on the mortgage is found to be move 
than the amount on which fee has been paid by the plaintifi, no decree shall be 
passed until the deficit fee is paid : 

Provided further that, in the case of any usufructuary or anomalous mort¬ 
gagee, if the plaintiff prays for redemption as well as for accounts of surplus 
profits, fee shall be levi^ separately on the relief for accounts as in a suit for ac¬ 
counts. 

(9) In a suit by a mortgagee to foreclose the mortgage or, in the case of a 
mortgage by conditional sale, to have the sale declared absolute, fee shall be 
computed on the amount claimed in the plaint. 

S2. Suits for accounts.—(1) In a suit for accounts, fee shall be computed 
on the amount estimated in the plaint. 

(2) Where the amount payable to the plaintiff as ascertained in the suit is m 
excess of the amount as estimated in the plaint, no decree directing payment of 
the amount as so ascertained shall be passed until the difference between the fee 
actually paid and the fee that would have been payable had the suit epmprised 
the whole of the amount so ascertained, is paid. 

(3) Where in any such suit it is found that any amount is payable to the 
defendant, no decree shall be passed in his favour until he pays the fee due on 
the amount. 

(4) Where or not a decree is passed under sub-section (2) or sub-section (‘3), 

the fee payable under either of the said sub-sections shall be recoverable as if it 
were an arrear of laind revenue. , 

33. Spits for dissolution of partnership,—(1) In a suit for dissolution of 
partnership and accounts or for accounts of dissolved partnership, fee shall be 
computed on the value of the plaintiff^ share in the partnership as estimated bv 
the plmntiff. 

(2) If the value of the plaintiff’s share as ascertained in the suit exceeds the 
value as estimated in the plaint, no decree, or where there has been a preliminary 
decree, no final decree shall be passed in favour of the plaintiff, no payment shall 
be made out of the assets of the partnership and no property shall be allotted 
towards the plaintiff^ share, until the difference between the fee actually paid and 
the fee that would have been payable had the suit comprised the whole of the 
value so ascertained, is paid. 

(3) No final decree shall be passed in favour of a defendant, no payment shall 
be made out of the assets of the partnership and no property shall be allotted 
towards his share in any such suit until the fee computed on the amount or value 
of his share of the assets of the partnership is paid. 

cree after deficit Court-fee is paid is not 
judgment. AIR 1968 Andh Pra 138 (140). 

Section 33 — Note 1 

fl) Under Section 33 (1) the plaintiff 
is entitled to estimate the value of his 
share in the partnership — Such an esli- 
mate may be right or wrong and may be 
excessive pr inadequate. It is not open 
to the Court to consider whether that 
estimate is bona fide'or mala fide. (19600 


Section 32 — Note 1 

.«(!) Under Ss. 32 (1) and 33 (1) it Is 
ddr> the plaintiff to ‘ estimate .the relief he 
'Odkeeb for Olid it is hot open to the Court 
diretft the plainliff ' to amend the 
valuation' dnd pay higher Court-fee. AIR 
1062 Andh Pra 449 (451, 452) = (1962) 
4 rAndUKLl*. 34». 

'Section does not envisage passing 
■®^wOtter»»judgmenl after deficit Court- 
w l^d'^ Direction to' pass Anal de- 
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(4) WTiether or not a decree is passed payment made or property allotted 
Tinder sub-section (2) or sub-section (3), the fee payable under either of the said 
sub-sections shall be recoverable as if it were an arrear of land revenue. 

34. Partition suits.—(1) In a suit for partition and separate possession of a 
share of joint family property or of property owned, jointly or in common, by a 
plaintiff who has been excluded from possession of such property, fee shall be 
computed on the market value of the movable property or three-fourths of the 
market value of the immovable property included in the plaintiff’s share. 

(2) In a suit for partition and separate possession of joint family property or 
property owned, jointly or in common, by a plaintiff who is in joint possession of 
such property, fee shall be paid at the following rates : 

\^en the plaint is presented to— 

(i) a District Munsif’s 

Court— Rupees fifty. 

(ii) a Subordinate Judge's Court or a Rupees One hundred if the value 

District Court, — of plaintiff’s share is less than Rupees 

10,000. Rupees two hundred if the 
value is not less than Rs. 10,000. 

(3) Where, in a suit falling under sub-section (1) or sub-section (2), the 
plaintiff or the defendant seeks also cancellation of decree or other document of 
the nature speciGed in Section 37, separate fee shall be payable on the relief of 
cancellation in the manner specified in that section. 


35. Suits for joint possession.—In a suit for joint possession of joint family 
property or of property owned, jointly or in common, by a plaintiff who has been 
excluded from possession, fee shall be computed on the market value of the 
movable property or three-fourths of the market value of the immovable property 
included in the plaintiff’s share. 

36. Administration suits.—(1) In. a suit for the administration of an estate 
fee shall be levied on the plaint at the rates specified in Section 47.' 


(2) Where any amount or share or part of the assets of the estate is found 

due to the plaintiff, and the fee computed on the amount or the market value of 
such share or part of the assets exceeds the fee paid on the plaint, no payment 

shall be made and no decree directing payment of money or confirming title to 

such share or part of the assets §haU be passed until the difference between the 

fee actually paid and the fee computed on /the^ amount or value of such share or 
part of such assets is paid. 

(3) No payment shall be made and no decree directing payment of money 
or confirming title to any share or part of the assets of the estate shall be passed 
in favour of a defendant in a suit for administration until the fee computed on 
the amount or value of such share or part of such assets is paid by such defen¬ 
dant. 

(4) In computing the fee payable by a plaintiff or by a defendant under sub¬ 
section (2) or sub-section (3) credit shall be given for the fee, if any, paid by 


Section 33 — Note 1 (contd-) 

2 Andh WR 393 (393, 394) = 1960 Andh 
LT 1087. 

(2) Suit for accounts of dissolved part¬ 
nership — Valuation by plaintiff — 
Power of Court to direct plaintiff to 
amend valuation — Section 11 whether 
applicable. AIR 1962 Andh Pra 449 = 
(1962) 1 Andh LT 348. 

Section 34 — Note 1 
(1) Purchaser of an undivided interest 
who is in possession need not pay 
ad valorem Court-fee under Section 7 (v) 


Court Fees Act (Central Act of 1870) on 
his memo of appeal from a decision on a 
suit for partition — Court-fee paid under 
Article 17—B (Madras) on memo oft ap¬ 
peal was held adequate. ILR (1963) 1 An 
Pra 830 (832) = AIR 1960 Andh Pra 318 
(315) « 1960 Andh LT 180. (Case before 
the Andhra Court-fees Act, 1950.) f 

(2) The memorandum of appeal'’is not 
defective inasmuch as no ad valorem 
court-fee is paid separately in regard to 
the claim as to costs. AIR 1962 Andh Pra 
397 (398) = (1962) 1 Andh WR 203. 
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such plaintiff or by such defendant in any other proceedinp in respect of the 
daim on the basis of which such amount or share or part of the assets of the 
estate becomes due to such plaintiff or to such defendant. 

(5) Whether or not payment is made or decree passed under sub-sec. f2) nr 
sub-section (3), the fee payable under either of the said sub-sections shall be re¬ 
coverable as if it were an arrear of land revenue. 


37, Suits for cancellation of decrees, etc.—(1) In a suit for cancellation of 
a decree for money or other property having a money value, or other document 
which purports or operates to create, declare, assign, limit or extinguish, wlietlu r 
in present or in future, any right, title or interest in money, movable or immovable 
property,, fee shall be computed on the value of the subject-matter of the suit, 
and such value shall be deemed to be— 

(a) if the whole decree or other document is sought to be cancelled, the 
amount or value of the property for which the decree was passed or 
other document was executed: 


(b) if a part of the decree or other document is sought to be cancelled, 
such part of the amount or of the value of the property. 

(2) If the decree or other document is such that the liability under it cannot 
be split up and the relief claimed relates only to a particular item of property 
belonging to the plaintiff or to the plaintifTs share in any siu^h property, fee shall 
be computed on the value of such property or share or on! the amount of the 
decree, whichever is less. 

Explanation.~A suit to set aside an award shall be deemed to be a suit for 
cancellation of a decree within the meaning of this section. 


38. Suits to set aside attachment, etc.—(1) In a suit to set aside an attach¬ 
ment by a Civil or Revenue Court of any movable or immovable property or of 
any interest therein or of any interest in revenue, or to set aside an order passed 
on an application made to set aside the attachment, fee shaH be computed on the 
amount for which the property was attached or on one-fourth of the market value 
of the property attached, whichever is less. 


(2) In a suit to set aside any other summary decision or order of a Civil or 
Revenue Court, if the subject-matter of the suit has a market value, fee shall be 
computed on one-fourth of such value, and in other cases, fee shall be navable at 
the rates specified in S. 47. 


Explanation.~For the purpose of t! 
Societies shall be deemed to be a Civil 


.Section 37 — Note 1 

(1) Suit by creditor of (he defendant 
for cancellation of the deed of settlement 
executed between the defendant and his 
father — The creditors not being a party 
to the settlement deed could not ask for 
cancellation of the deed Section 37 
Court-fees Act did not apply but S. 24 
(d) applied. 1960 Andh LT 258 {259) = 
(1960) 1 Andh WR 350. 

(2) Suit for dissolution of partnership 
and for accounts— Court-fees paid under 
Section 37 — Subsequently plaintiff filed 
an application for amendment of plaint 
by)>addinK three reliefs — Cancellation of 
(1) ’dissolution of partnership (2) Release 
deed and (3) Power <rf Attorney as being 
void and illegal — No separate court-fee 

be paid on Hhose reliefs. (1967) 2 
Aaffln WR 49 (62). 

Sftli for, cancellation of deed of ex- 
— Pfaintiff claiming property in 


is secKon, the Registrar of Co-operative 
Court. 


Schedule *A’ and willing to surrender 
property in Schedule B in his possession 

— Plaintiff has to pay Court-fee on the 
full value of the property in Schedule ‘A’ 
and not only on the difference between 
the value of the two properties AIR 
1959 Andh Pra 495 (496)- 

Section 38 — Note 1 

(1) Original suit Hied under the old 
Act — Claim proceedings under Order 21, 
R. 68 started after the Act came into force 

— Claim suit under O. 21, Rule 63 filed 
when the new Act had come into force 

— Claim suit decreed — Appeal against 
the decree in claim suit — Claim suit 
under Order 21, Rule 63 cannot be called 
to be a continuation of the original suit. 
The appeal arising out of a suit has to 
be valued according to the new Act Sec¬ 
tion 38 (1). (1966) 2 Andh WR 469,(471). 

(2) Where the suit is one under O. 21. 
Rule 63 Civil Procedure Code, praying) 
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39. Suits for specific performance.—In a suit for specifio performance, with 
or without possession, fee shall be payable— 

{a) in the case of a contract of sale, computed on the amount of the con* 
sideration; 

(b) in the case of a contract of mortgage, computed on the amount agreed 

to be secured by the mortgage; 

(c) in the case of a contract of lease, computed on the aggregate amount 

of the penalty or premium, if any, and of the average of the annual 
rent agreed to be paid; 

(d) in the case of a contract of exchange, computed on the amount of the 
consideration, or as the case may be, on the market value of the 
movable property or three-fourths of the market value of the im¬ 
movable property sought to be taken in exchange; 

te) in other cases, where the consideration for the promise sought to he . 
enforced has a market value, computed on the market value of the 
movable property or three-fourths of the market value of the immov¬ 
able property or where such consideration has no market value, at the 
rate specified in Section 47. 


40. Suits between landlord and ♦^enant.—(1) In the following suits between 
landiord and tenant, namely :— 

(a) for the delivery by a tenant of the counter-part of a lease or for ac¬ 

ceptance of patta in exchange for a muchilika; 

% 

(b) for the enhancement of rent; 

(c) for the delivery by a landlord of a lease or for obtaining a patta in 

exchange for a muchilika; 


Section 38 — Note 1 (contd.) 
for a declaration that the property in 
dispule is not liable to be sold in execu¬ 
tion of the decree and for a prepetual 
injunction, the proper court-fee is that 
proscribed by Clause (!) of Article 17 of 
Schedule II of the Court-fee Act. 1958 
Andh LT 764 (766). (Case under the 
old Act.) 

(3) Merely because Sections 38 (2) and 
39 (e) refer to Section 47 for the deter¬ 
mination of Court-fee in cases where 
the market value cannot be ascertained 
it does not follow that Section 47 deals 
with the subject matter of disputes which 
are incapable of yaluation. AIR 1968 
Andh Pra 239 = (1968) 2 Andh WR 301 
(FB). 

Section 39 — No*e 1 

(1) Where in a suit for specific per¬ 
formance of a contract of sale of land 
measuring 5 acres, the contract with re¬ 
gard to 0.80 cent was performed and the 
trial Court decreed the suit in respect of 
4.18 acres of land and the defendent ap¬ 
pealed, it was held that the appellant 
was liable to pay Court-fee on the yalue 
of 4.18 acres of land and not on the 
value of 5 acres. The court-fee need be 
paid on the relief of costs also. ILR 
(1963) Andh Pra 927 = (1963) 1 Andh 
WR 118 (120). 

(2) Suit for specific performance of a 
family arrangement — Consideration for 
agreements of compromise can be valued 


at the value of property which was the 
subject matter of the dispute in the deed, 
— The case falls under Section 39 and 
not under Section 47 of the Act. (1965) 

1 Andh WR 138 (140) = (1965) 1 Andh 
LT 50 (DB). 

(3) Specific performance of an agree¬ 
ment of sale and for possession — Suit 
falls under Section 39 — Fact that pos¬ 
session asked for against subsequent 
vendor does not affect the position as 
the relief of possession is only a part of 
the specific performance. (1967) 2 Andh 
WR 117 (119) *• AIR 1966 Andh Pra 110 
(111) = (1965) 1 Andh LT 229. 

(4) Under Section 39 (e) when it is 

provided that where the consideration 
has no market value Court-fee. has to be 
computed as specified in Section 47 it is 
only dealing with the enforcement of the 
consideration for the promise relating to 
the property, which may or may not have 
any value in the market- but nonetheless 
which can be valued in money. AIR 1968 
Andh Pra 239 (247) = (1968) 2 Andh 
WR 301 (FB). 

(5) Merely because Sections 38 (2) and 
39 (e) refer to 'Section 47 for the deter¬ 
mination of Court-fee in cases where the 
market value cannot be ascertained it 
does not follow that Section 47 deals 
with the subject matter of disputes which 
are incapable of valuation. AIR 1968 
Andh Pra 239 = (1968) 2 Andh WR 301. 
(FB).' 
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(d) for the recovery of possession of immovable property from which a 
tenant has been illegally ejected by the landlord; 

(e) for establishing or challenging a right of occupancy; 

fee shall be levied on the amount of rent for the immovable property to which 
the suit relates, payable for the year next before the date of presenting tlie 
plaint. 

(2) In a suit for recovery of immovable property from a tenant including a 
tenant holding over, fee shall be computed oh the premium, if any, and on the 
rent payable for the year next before the date of presenting the plaint. 

'Explanation.—Rent includes also'damages for use and occupation payable by 
a tenant holding over. 

(3) In an appeal from a suit to contest a distraint under sub-section (1) or 
sub-section (2) of Section 95 of the Madras Estates Land Act, 1908 (Madras Act 
1 of 1908), or to contest the right of sale under Section 112 of that Act, fee shall 
be charged on the amount -of the arrears for which the distraint has been made 
or the sale is proposed to be held. 

41. Suits for mesne profits.—(1) In a suit for mesne profits or for immov¬ 
able property and mesne profits therefrom, fee shall, in respect of mesne profits, 
be computed on the amount claimed as mesne profits. If the profits ascertained 
to be due to the plaintiff are in excess of the profits as claimed, no decree shall 
be passed until the diflFerence between the fee actually paid and the fee that 
would have been payable had the suit comprised the whole of the profits so ascer¬ 
tained is paid. 

(2) Where a decree directs an enquiry as to the mesne profits which have ac¬ 
crued on the property, whether prior or subsequent to the institution of the suit, 

no final decree shall be passed until the difierence between the fee actually paid 
and the fee that would have been payable had the suit comprised the whole of 
the profits accrued due till the date of such decree is paid. 

(3) Where, for a period subsequent to the date of the decree or final decree, 

such decree or final decree directs payment of mesne profits at a specified rate, 
such decree or final decree shall not be executed until the fee computed on the 
amount claimed in execution is paid. 

(4) Whether or not a decree is passed under sub-section (1) or sub-section (2) 
or executed under sub-section (3), the fee payable under any of the said sub-sec¬ 
tions shall be recoverable as if it were an arrear of land revenue. 


42. Suits under the Madras Survey and Boundaries Act, 1923.—In a suit 
under Section 14 of the Madras Survey and Boundaries Act, 1923 (Madras Act 
VIII of 1923) fee shall be computed on one-half of the market value of the pro¬ 
perty affected by the determination of the boundary or on rupees three hundred, 
whichever is higher. 

43. Suits to alter or cancel entry in a register.—In a suit to alter or cancel 
any entry in a register of the names of proprietors of revenue-paying estates, the 
fee payable shall be fifteen rupees. 


44. Suits relating to public matters.—^In a suit for relief under Section 14 of 
the Religious Endowments Act, 1863 (Central Act XX of 1863), or under Sec¬ 
tion 91 or Section 92 of the Code of Civil Procedure, 1908 (Central Act V of 
1908), the fee payable shall be fifty rupees. 


Section 41 ~ Note 1 


•CO Decree for i^ossession — Direction 
under Order 20, Rule 12 for ascertain¬ 
ment of future mesne profits — Defen- 
dttt otdered to deposit certain amount 
..offuture mesne profits — 
Amount deposited accordingly and was 
udCfautiawn by dutree-holder — Suit not 


governed by Andhra Court Fees Act but 
by Court Fees Act (1870) as amended in 
Madras — Decree-holder need not pay- 
Court-fee on the amount withdrawn 
under Section 11 of that Act as mesne 
profits were yet to be ascertained. AIR 
1962 Andh Pra 372 (373). 
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45. Interpleader suits.—(1) In an interpleader suit, fee shall be payable on 
the plaint at the rates specified in Section 47. 


(2) Where issues are framed regarding contentions of the claimants, fee shall 
be computed on the amount of the debt or the money or the market value of the 
movable property or three-fourths of the market value of the immovable property, 
which forms the subject-matter of the suit. In levying such fee, credit shdl be 
given for the fee paid on the plaint; and the balance of the fee shall be paid in 
equal shares by the claimants who claim the debt or the sum-of money or the 
property adversely to each other. 


(3) Value for the purpose of determining the jurisdiction of Courts shall be 
the amount of the debt, or the sum of money or the market value of the movable 
property or three-fourths of the market value of the immovable property to which 
the suit relates. 


46. Tliird party proceedings.—In third party proceedings, ree snail be levied 
on one-half of the value of the contribution or indemnity claimed against a third 
party or against a co-defendant if a claim is made against him; 

Provided that, if the suit against the defendant who has filed the third party 
notice is dismissed, wholly or in p^t, he shall be entitled to a refund of the 
\\hoIe or a proportionate part of the fee paid by him. 

Explanation.—The provisions of this section shall also apply to counter-claims 
made in third party proceedings. 

47. Suits not otherwise pro\4ded for,—In suits not otherwise provided for, 

fee shall be payable at the following rates :— i 

When the amount or value of the subject-matter in dispute— 


(i) is less than Rs. 3,000 

(ii) is not less than Rs. 3,000, but does not exceed 

Rs. 5,000. 

(iii) exceeds Rs. 5,000 but does not exceed Rupees 
10 , 000 . 

(iv) exceeds Rs. 10,000. 


1 , 


Rupees fifty. 

Rupees one 
hundred. 

Rupees two 
hunted. 

Rupees three 
hunted. 


48. Fee on memorandum of appeal against order relating to compensation.— 
The fee payable under this Act. on a memorandum of appeal * against an order 
relating to compensation under any Act for the time being in force for the acquisi* 
tion of property for public purposes shall be computed on the difference between 
the amount awarded and the amount claimed by the appellant. 


Section 47 — Note 1 

(1) Suit for specific performance of a 
family arrangement — Consideration for 
agreements of compromise can be valued 
at the value of the property which was 
the subject matter of the dispute in the 
deed — Case falls under Section 39 and 
not under Section 47 of the Act. (1965) 1 
Andh WR 138 (140) == (1965) 1 Andh 
LT 50 (DB). 

(2) Order rejecting the plaint under 
Order 7, Rule 11 (a) and- (d) — Appeal 
against the order — No Court-fee need 
be paid on the appeal since there is no 
provision in the Act. AIR 1968 Andh Pra 
239 = (1968) 2 Andh WR 301 (FB). (Per 
Kuraarayya J. contra.) 

(3) Merely because Article 17-B of 
Schedule II of Madras Court Fees Act 
corresponds to Section 47 , of the Andhra 
Court Fees Act it would not follow that 
all suits for declaration which were pre¬ 
viously valued under Article 17-B have 


perforce to be valued under Section 47 
of the Act — Substance of the relief 
prayed for in the plaint should be looked 
to determine the class under which the 
suit falls. AIR 1963 Andh Pra 25 (27) = 
(1962) 2 Andh LT 4. 

Section 48 — Note 1 

(1) Award under Section 26 of Land 

Acquisition Act is an ‘order* within the 
meaning of Section 48 of Andhra Court 
Fees Act — An appeal against such 
award — Court-fee payable on memoran¬ 
dum of appeal is on the difference be¬ 
tween the amount awarded and amount 
claimed. AIR 1964 Andh Pra 216 (222) 

= (1964) 1 Andh WR 185 (DB). (Over¬ 
ruled on another point in AIR 1970 AP 
139.) 

(2) Grant of interest under Section 134 
of the Land AcQuisition Act — Cross ob¬ 
jections to claim such interest — In¬ 
terest is not included > in ^ compensation 
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49. Appeals.—The fee payable in an appeal shall he the same as the fee 
that would be payable in the Court of first instance on the subject-matter of llie 
appeal: 

Provided that, in levying fee on a memorandum of appeal against a final 
decree by a person whose appeal against the preliminary decree passed by tlie 
Court of first instance or by the Court of appeal is pending, credit shall he given 
foi* the fee paid by such person in the appeal against the preliminary decree. 

Explanation (1) — Whether the appeal is against the refusal of a relief or 
against the grant of the relief, the fee payable in the appeal shall be tlie same 
as the fee that would be payable on the relief in the Court of first instance. 

Explanation (2) — Costs shall not be deemed to form part of the sul^ject- 
matter of the appeal except where such costs form themselves the subject-matter 
of the appeal or rebef is claimed as regards costs on grounds additional to, or 
independent of, the relief claimed regarding the main subject-matter in the suit. 

Explanation (3) — In claims which include the award of interest siibsec|uent 
to the institution of the' suit, the interest accrued during the pendency of the suit 
till the date of decree shall be deemed to be part of the subject-matter of the aiv 
peal except where such interest is relinquished. 

Explanation (4) —^ Where the relief prayed for in the appeal is different 
from the relief prayed for or refused in the Court of first instance,, the fee payable 
in the appeal shall be the fee that would be payable in the Court of first instance 
on the relief prayed for in the appeal. 

Explanation (5) — Where the market value of the subject-matter of the ap¬ 
peal has to be ascertained for the purpose of computing or determining the fee 
payable, such market value shall be ascertained as on the date of preseiitatiou of 
the plaint 


Section 48 — Note 1 (confd.) 

and hence Court-fee need not be paid 
on it. AIR 1969 Andh Pra 55 (59) = 

(1968) 2 Andh LT 148 (FB). 

(3) Solatium as awarded under S- 23 
is not part of award within meaning of 
Section 26 — Appeal to High Court — 
No court-fee is payable on dilTerence of 
solatium as a result of increase in com¬ 
pensation awarded by Court and that 
awarded by Collector. AIR 1970 Andh Pra 
139 (140). (AIR 1964 Andh Pra 216, 
Overruled; AIR 1930 Mad 45, Dissented 
from.) 

Section 49 — Note 1 

(1> The Andhra Court Fees Act (1956) 
was extended to Telangana are's with 
effect from 1-4-1958 — Section 49 will 
not therefore, apply to suits or appeals 
instituted in that area before that date. 
AIR 1960 Andh Pra 319 (319) = 1960 

Andh LT 210. 

(2) The ■ provision in Section 49 is a 
general provision while Article 3, Sch. 2 
if, a.special provision dealing with ap- 
Mola agaipst certain types of orders —' 
An appeal irotn ^ order in a miscellane¬ 
ous civil procee^ng filed before High 
Court under Clause (15), Letters Patent 
falU un^r Article 3, Schedule 2 and not 
under Section 49. (1961) 1 Andh LT 
^ U9dl) 2 Andh WR 113 (115) 

(DB). 


(3) An .appeal against an award under 

Section 26 of Land Acquisition Act is an 
appeal against an order within Section 48 
of the Court Fees Act. Section 49 of liie 
Act does not apply to such appeals. AIR 
1964 Andh Pra 216 (2221 = (1964) 1 

Andh WR 185 (DB). 

(4) Appeal against final decree fih^d 
while appeal against preliminarv decree 
pending before court — Case comes with¬ 
in Proviso to Sec. 49 and credit must he 
given for the court-fee already paid by 
appellant — Appeal preferred against 
preliminarv decree. (1967) 1 Andh WR 
369 (370). 

(5) Order rejecting plaint under O. 7, 

Rule 11 (a) — Appeal against such 

order — Articl.e 3 of Sch. II of the Act 
— Not applicable to such cases — No 
court-fee is payable on -memorandum of 
appeal in such cases. AIR 1968 Andh Pra 
239 (266) = (1968) 2 Andh WR .301 
(FB). 

(6) Decree fop partition and direction 
for ascertainment of mesne profits — No 
specific provision in the Andhra Court 
Fees Act — Explanation 1, Section 49 
cannot be applied on analogy — No 
court-fee is payable with respect to the 
direction regarding enquiry into mesne 
profits. (1965) 2 Andh WR 124 (125) » 
(1965) 2 Andh LT 185. 
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CHAPTER V 
VALUATION OF SUITS 

50. Suits not otherwise provided for.—(1) If no specific provision is made in 
this Act or in any other law regarding the value of any suit for the purpose pf 
determining the jurisdiction of Courts, value for that purpose and value for the 
purpose of computing the fee payable under this Act shall Be the same. 

(2) In a suit where fee is payable under this Act at a fixed rate, the value 
for the purpose of determining the jurisdiction of Courts shall be the market 
value of the movable property or three-fourths of the market value of the immov¬ 
able property or, where it is not possible to estimate it at a money value the 
amount stated in the plaint. 

51. Procedure where objection is taken on appeal or revision that a suit or 
appeal was not properly valued for jurisdictional purposes.—(1) Notwithstanding 
aiiN thing contained in Section 99 of the Code of Civil Procedure, 1908 (Centrd 
Act 5 of 1908) an objection that, by reason of the over-valuation or under-valua¬ 


tion oi a suit or appeal, a Court of first 


Section 49 — Note 1 (contd.) 

(71 Under Section 49 the court-fee 
Piivable in appeal is the same as payable 
in the Court of first instance. Appeal 
akMinst an order of rejection of plaint 
and also claiming decree on findings 
reached bv trial Court on other issues 
a.s well — Memorandum. AIR 1968 Andh 
Pia 239 (242), = (1968) 2 Andh WR 301 
(FMt. 

(8) Where in an appeal the costs 
thcmselvc.s form the subject matter of the 
appeal the court-fee has got to be paid 
on the relief of costs. (1963) 1 Andh WR 
118 (120) = ILR (1963) Andh Pra 927. 

(9) Interest granted under Section 34 
of the Land Acquisition Act does not 
form pari of the compensation awarded 
under the Act. In an appeal from such 
award no court-fee on the amount of 
inl«’rc.st need be paid. Section 49 does not 
apply to such an appeal. AIR 1969 Andh 
Pra 5.5 = (1968) 2 Andh LT 148 (FB). 

(10) In accordance with Explanation 
3 to Section 49 the appellant should pay 
court-fee on the interest accrued from 
the date of the institution of the suit till 
the date of the decree and not till the 
date of filing an appeal. (1965) 2 Andh 
LT 199 = (1965) 2 Andh WR 466 (467). 

(ID Under Explanation 3 of Section 
49 when the appeal raises a controversy 
as to interest pendente lite, interest ac¬ 
crued from the date of the suit until 
the date of the decree appealed from has 
to he included in the valuation of the 
appeal whether the appeal is preferred 
bv the plaintiff or the defendant. (1966) 
1 Andh WR 149 (152) (DB). 

(12) Second appeal relating only to 
accounting for a portion of the period 
for which accounts were claimed in the 
plaint — Second appeal by defendants — 
Defendant ^ appellants paid court-fee on 
the valuation of the accounting period 
which was the subiecl matter of appeal 
at the rate adopted by the plaintiff in 


instance or lower appellate Court, which 


the suit — Court-fee paid was held suffi¬ 
cient in conformity with Explanation 4 
to Section 49. (1963) 1 Andh LT 203 = 
(1963) 1 Andh WR 158 (161). 

(13) Order determining mesne profits 
made by insolvency Court tmder Secs. 4 
and 5 of the Insolvency Act — Mesne 
profits determined — Decree by Insol¬ 
vency Court — Appeal from decree —• 
Had the decree not been passed the 
Court-fee paid under Schedule 2. Article 
3 (i) would have been adequate — Pass¬ 
ing of the decree not necessary — Sec¬ 
tion 49 was not attracted — Court-fee 
paid under Sch. 2, Article 3 (i) held 
adequate. (1968) 1 Andh WR 312 (814). 

Section 60 — Note 1 

.(1) The value that has been specifically 
mentioned in Section 50 (1) is that 

adopted for computing the court-fee 
payable under the Act. Therefore the 
value for jurisdiction in the case of im¬ 
movable property in a partition suit 
shall be that computed at ^[4 of the mar¬ 
ket value. (1959) 2 Andh WR 238 (239) 

(2) Appeal from an order rejecting 
plaint — Appeal incapable of valuation 
— Section 50 (2) cannot be invoked to 
make Section 47 applicable to such ca.ses. 
AIR 1968 Andh Pra 239 (247) = (1968) 
2 Andh WR 301 (FB). 

(3) Where it is clear that the value of 
the subject matter for determining the 
jurisdiction has to be assessed according 
to the mode prescribed in suits valuation 
Act any departure therefrom cannot be 
permitted in law. AIR 1966 Andh Pra 
66 (69) = (1965) 2 Andh LT 106 (DB). 

(4) In a case governed by Section 60 
(D the value of the subject matter for 
determining the jurisdiction shall be the 
same and not different from the- value 
of the subject matter for computing 
court-fee. Section 50 (1) does not refer, 
to the market value at all as Section .50 
(2). AIR 1966 .Andh Pra 66 (69)* (19651 
2 Andh LT 106 (DB). 
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had no jurisdiction with respect to the suit or appeal, exercised jurisdiction with 
xespect thereto shall not be entertained by an appellate Court, unless— 

(a) such objection was taken in the Court of first instance at or before tlie 

I ■ hearing at which issues were first framed or in the lower appellate 

Court in the memorandum of appeal to that Court, or 

(b) the appellate Court is satisfied, for reasons to be recorded by it in 
writing, that the suit or appeal was over-valued or under-valued and 
that the over-valuation or under-valuation thereof has prejudicially 
afiFected the disposal of the suit or appeal on its merits. 

(2) Where such objection was taken in the manner mentioned in clause (a) of 
sub-section (1), but the appellate Court is not satisfied as to both the matters 
mentioned in clause (b) of that sub-section, it shall, if it has before it the mate¬ 
rials necessary for the determination of the other grounds of appeal to itself, dis¬ 
pose of the appeal as if there had been no defect of jurisdiction in the Court of 
first instance or lower appellate Court. 

(3) Where such objection was taken in that manner and the appellate Court 
satisfied as to both those matters, it shall, if those materials are not before it, 

proceed to deal with the appeal or remand the suit or appeal for disposal in ac¬ 
cordance with the directions of the appellate Court 

(4) The provisions of this section with respect to an appellate Court .shall, 

so as may be, apply to a Court exercising revisional juiisaiction under any law 
for the time being in force. * 


CHAPTER VI 

PROBATES, LETTERS OF ADMINISTRATION AND 

CERTIFICATES OF ADMINISTRATION 

52. Application for probate or letters of administration.—(1) Every applica¬ 
tion for the grant of probate or letters of administration shall be accompanied by 

a valuation of the estate in duplicate in the Form set forth in Part 1 of Sche¬ 
dule in. 

t 

(2) On receipt of such application, the Court shall send a copy thereof and 

of the valuation to the Collector of the district in which the estate is situated or 

if the estate is situated in more than one district to the Collector of the di.strict in 

Which the portion of the estate, the aggregate value of which is the highest is 
situated. * 


53. Levy of fee.—(1) The fee chargeable for the grant of probate or letters 
of administration shall be calculated at the rate or rates specified in the Article 6 
of Schedule I— 

(a) where the application is made within one year of the date of death of 

the deceased, on the market value of the estate on such date; or 

(b) where the application is made after the expiry of one year from such 

date, on the market value of the estate on the date of application: 

Section S2 — Note 1 Section 63 — Note I 


(1) Application for probate of a will 
to be effective throughout India — Court 
directing the applicant to deposit into 
court court-fee on valuation of property 
. ei. .roQUired under Sections 52 and 53 
even before. an order for grant of pro¬ 
bate was made — The Court has no juris- 
d^on. tot. give such direction at that 
•tege. Sections 52 and 53 do' not warrant 
^ch a procedure at aU. (1968) 1 Andh 
WR 870* (373). 


(1) Application for probate of a will 
to be effective throughout India — Court 
directing the applicant to deposit into 
Court court-fee on valuation of properly 
as required under Sections 52 and 53 
even before an order for grant of pro¬ 
bate was made — The Gout has no juris¬ 
diction to give such direction at that 
stage. Sections 52 and 53 do not warr.int 
such a procedure at all. (1968) 1 Andh 
WR 370 (373). 
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Provided that no fee shall be leviable under this Chapter on any property 
held in trust not benefipially or with general power to confer a beneficial in¬ 
terest. 

Explanation.—Any member of a Joint Hindu family governed by the Mitalcshara 
Law who applies for probate or letters of administration in respect of the estate 
of a deceased member of the joint family shall pay a fee on the value of the 
share in the joint property which the deceased would have received if a partition 
of the property had been made immediately before his death, 

(2) For the purpose of the computation of fee— 

(a) the value 6f the items mentioned in Annexure B to Part I of Schedule III 

shall be deducted from the value of the estate: 

Provided that when an application is made for probate or letters of 
administration in respect of only part of an estate, no debt, no ex¬ 
penses connected with any funeral rites or ceremonies and no mort¬ 
gage encumbrance on any part of the estate other than that in respect 
of which the application is made shall be deducted: _ ^ 

Provided further that when, after the grant of a certificate under PartJt 
of the Indian Succession Act, 1925 (Central Act 39 of 1925), regard¬ 
ing any proper^ included in an estate, a grant of probate or letters' of 
administration is made in respect of the same estate, the fee payable 
for the latter grant shall be reduced by the amount of the fee paid 
for the. former grant; 

(b) the power of appointment which the deceased had over any property 

or which was created under a will shall be taken into account, the 
value being taken to be the value of the property forming the subject- 
matter of the power. 

54. Grant of probate.—(1) The grant of probate or letters of administration 
sliall not be delayed by reason of the reference to the Collector under sub-section 
(2) of Section 52; but the Court shall not grant probate or letters of administration 
unless it is satisfied that the fee chargeable under this Act has been paid on the 
basis of the net value of the estate as furnished in the valuation accompanying 
the application or in the amended valuation filed under sub-section (3) of Sec¬ 
tion 56. 

(2) Notwithstanding anything contained in sub-section (1), the Court may, 
without the payment of the proper fee, grant probate or letters of administration 
to the Administrator-General in his ofiBcial capacity on his giving an undertaking 
to the satisfaction- of the Court that the said fee will be paid within such time 
as may be fixed by the Court. 

55. Relief in cases of several grants.—(1) Whenever a grant of probate or 
letters of administration has been made in respect of the whole of the property 
belonging to an estate and the full fee payable under this Act in respect of the 
application for such grant has been paid thereon, no fee shall be payable when a 
like grant is made in respect of the whole or any part of the same property be¬ 
longing to the same estate, 

(2) Whenever such grant has been made in respect of any property forming 
part of an estate, the amount of fee actually paid under this Act for such grant 
shall b© deducted when a like grant is made in respect of the property belonging 
to the same estate identical with or including the property to which the former 
grant relates. p 

SecHon 54 —- Note 1 ^ paid only after the Court orders the 

(1) From the provisions in Section 54 grant of probate and before they are 

and S 56 it is seen that the fee actually granted. (19681 1 Andh WR 370 

prescribed by Article 6, Sch. 1 has to be (373). t>.. .t 
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56. Inquiry by the Collector.—(1) The Collector to whom a copy of the 
application and of tlie valuation has been sent under sub-section (2) of Section 52, 
shall examine the same and may make or cause to be made by any ollicer sub¬ 
ordinate to him such inquiry, if any, as he thinks fit as to the correctness of llio 
valuation or where a part only of the property is situated in his district, of tlio 
valuation of that part, and may require the Collector of any other district in winc h 
any part of the property is situated to furnish him with the correct valuation 

thereof, 

(2) Any Collector required under sub-section (1) to himish the correct valua¬ 
tion of any property shall comply with the requisition after making or causing Jo 
be made by any officer subordinate to Iiim such inquiry, if any, as he thinks fit. 

(3) If the Collector is of opinion that the applicant has underestimated tlie 
value of the property of the deceased, he may, if he thinks fit, require the attend¬ 
ance of the applicant, either in person or by his agent, and take evidence and 
inquire into the matter in such manner as he may think fit, and if he is still of 
opinion that the value of the property has been underestimated, may require tlie 
applicant to amend the valuation, and, if the application for probate or letters of 
administratjOQ is pending in Court, to file a copy of the amended valuation in such 
Court. 

(4) If, in any such case, the probate or letters of administration has or ha\'e 
been granted and the applicant amends the valuation to the satisfaction of the 
Collector and the Collector finds that the fee payable according to the true value 
of the estate has not been paid in full, he shall proceed under sub-section (4) 
of Section 58, and if the, fee paid is in excess of that payable accorciing to the 
tine value of the estate, the excess fee shall be refunded to the applicant. 

(5) (a) If the applicant does not amend the valuation to the satisfaction of 
the Collector, the Collector shall move the Court to which the application for pro¬ 
bate or letters of administration was made for holding an inquiry into the true 
value of the property. 

(b) The Collector shall not move the Court under clause (a) after the expiry 
of six months from the date on which the inventory required by Section 317 of 
the Indian Succession Act, 1925 (Central Act 39 of 1925), is exhibited. 

57. Application to Court and powers of Court.—(1) The Court shall, when 
moved by the Collector under sub-section (5) of Section 56, hold or cause to be 
held by any Court or officer subordinate to it an inquiry as to the true value at 
which the estate of the deceased should have been estimated. The Collector 
shall be deemed to be a party to the inquiry. 

(2) For die purposes of any such inquiry the Court, or any Court or officer 
subordinate to it authorised by the Court to hold the inquiry, may examine the 
applicant on oath either in person or by commission, and may take such further 
evidence as may be produced to prove the true value of the estate, and where the 
iiiquiry has been entrusted to a Subordinate Court or officer, such Court or officer 
shall return to the Court the evidence taken and report the result of the inquiry 
and such report and the evidence so taken shall be evidence in the proceedings. 

(3) The Court on the completion of the inquiry or on receipt of the report 
referred to in sub-section (2), as the case may be, shall record a finding as to 
the true value at which the estate should have been estimated and such finding 
shall be final 

(4) The Court may make such order as to the costs of the inquiry as it 

thinks fit. 

♦ « 


' SeeUon 66 — Note 1 to be paid only after the Court orders 

:i (1) From the provisions in Section 54 the tyrant of probate and before they 
and Section 55 it is seen that the fee are actually granted. (1968) 1 Andh WR 
prescribed by Article 6, Schedule 1 has 370 (373). 


206 [App II] 


[The] Andhra Court-fees and Suits Valuation Act, 1956 


58. Provision for cases where insufficient fee has been paid.—(1) Where in¬ 
sufficient fee has been paid on any probate or letters of administration on account 
of any mistake or of want of knowledge at the time that some particular part of 
the estate belonged to the deceased, if any executor or administrator, acting under 
such probate or letters, applies to the Collector in the Form set forth in Part II 
of Schedule III and pays within six months of the discovery of the mistake or of 
any e0ects not known at the time to have belonged to the deceased, the differ¬ 
ence between the fee which ought to have been paid in the first instance on such 
probate or letters and the fee actually paid, the Collector shall, if satisfied that 
insufficient fee was paid in the first instance on account of a mistake and without 
any intention to defraud or to delay the payment of the proper fee, cause the 
probate or letters to be duly stamped. 

(2) If, in a case falling under sub-section (1), the executor or administrator 
does not, witliin the six months referred to in that sub-section, pay the deficit fee, 
he sliall forfeit a sum equal to five times the deficit fee. 

(3) If on application being made under sub-section (l)*the Collector is satis¬ 

fied that the application was not made within six months of the discovery of the 
mistake or of further effects not included in the original valuation or that the 
1^ .' ^ ^ t f^3^5 in the first instance was not due to a bona fide mistake, 

he shall cause the probate or letters to be duly stamped on payment of the defi¬ 
cit fee together with a penalty not exceeding five times such fee. 

(4) If, after the grant of probate or letters of administration of/'an estate, it 
is found by the Collector that a fee less than that payable according to the true 
value of the estate has been paid, he shall cause the probate or letters to be pro¬ 
perly stamped on payment of the deficit fee, and if he is satisfied that the original 
undervaluation was not bona fide, he shall levy in addition a penalty not exceed¬ 
ing five times the deficit fee. 

(5) The Board of Revenue may remit the whole or any part of the amount 
forfeited under sub-section (2) or of any penalty under sub-section (3) or sub¬ 
section (4). 


59. Administrator to give proper security before letters are stamped.—Where 
insufficient fee has been paid in the first instance on letters of administration, the 
Collector shall not cause tlie same to be duly stamped in the manner aforesaid 
unless the administrator has given such security to the Court granting the letters 
of administration as ought by law to have been given on the* granting thereof in 
case the full value of the estate of the deceased had then been ascertained. 


60. Belief when fee has been paid in excess.—(1) If, at any time after the 
grant of the probate or letters of administration of an estate, it is discovered-ibat 
fee has been paid in excess of what was payable according to the true value of 
the estate, the executor or administrator, as the case may be, may apply for ;a 
refund to the Collector to whom a copy of the valuation of the estate was sent 
under sub-section (2) of Section 52. The application shall be accompanied by $uq 
amended valuation in the Form set forth in ..Part II of Schedule III together ^ wiUi 
the probate or letters of administration upon which a refund is sought. 

(2) If the Collector is satisfied that the amended valuation is correct, he 
shall— 

(i) endorse a certificate on the stamped probate or letters of administration 
to the effect that so much of the fee represented by the stamp -or 
stamps used has been refunded; and 


(ii) refund the difference between the fee originally p^d and that which 
■‘ should have been paid: 

Provided that no refund shall be granted under this section unless the-appli¬ 
cation for refund, is made within three years of the date of the grant of the pro¬ 
bate or letters of administration or within such further period as the Collector 
may allow: * , 


rf. 
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Provided further that if, by reason of any legal proceedings, the debts cine 
from the deceased have not been ascertained and paid or his effects have not 
been recovered and made available and in consequence thereof the executor or 
administrator is prevented from claiming the return of such difference within tlie 
said period of three years, the Collector may allow such further time for making 
die daim as may appear to him to be reasonable under the circumstances. 

(3) If the Collector refuses to grant a refund, the executor or administrator, as 
the case may be, may apply to the Board of Revenue for an order of refund. An 
application for such refund shall be accompanied by an amended valuation in 
the Form set forth in Part II, Schedule III. 

61. Recovery of penalties, etc.—Any fee found to be payable by an appli¬ 
cant for probate or letters of administration or by an executor or administrator, or 
any costs under sub-section (4) of Section 57 or any penalty or forfeiture payable 
by any such executor or administrator may on the certificate of the Board of 
Revenue, be recovered from the executor or administrator as if it were an ancar 
of land revenue. 

s 

62. Powers of Board of Revenue.—The powers and duties of the Collector 
iinder this Chapter shall be subject to the control of the Board of Revenue. 


CHAPTER VU 

REFUNDS AND REMISSIONS 

63. Refund in cases of rejection of plaint, etc., for delay.—(1) Wliere a 
plaint or memorandum of appeal is rejected on the ground of delay in its repre¬ 
sentation or where the fee paid on a plaint or memorandum of appeal is insufficient 
and the deficit fee is not paid within the time allowed by the Court, or the delay 
in payment of the deficit fee is not condoned, and the plaint or Memorandum of 
appeal is consequently rejected, the Court may, in its discretion, direct the refund 
of the plaintiff or the appellant, of the fee, either in whole or in part, paid on 

the plaint or memorandum of appeal which was rejected. 

% 

(2) Where a, memorandum of appeal is rejected on the groimd that it was 
not present^ within the time allowed by the law of limitation, one-half of the fee 
shall be refundedy 

64. Refund in cases of Remand.—(1) Where a plaint or memorandum of 
appeal rejected by the lower Court is ordered to be received, or where a suit is 
remanded in appeal for a fresh decision by the lower Court, the Court making 
the order or remanding the appeal may direct the refund to the appellant of the full 
amoiint of fee paid on the memorandum of appeal; and, if the remand is on 
second appeal, also on the memorandum of appeal in the first appellate Court 
and, if the remand is in Letters Patent Appeal, also on the memorandum of second 
appeal and memorandum of appeal in the first appellate Court. 

(2) Where an appeal is remanded in Second Appeal or Letters Patent Appeal 
for a bresh decision by the lower appellate Court, the High Court remanding the 

kppeal may direct the refund to the appellant of the full amount of fee paid on 

_ ^__*_ _ _ _ 

'111 

Section 63 ~ Note 1 
r (Ui,.Court has no inherent power to 
sanction refund of court-fee apart from 
matters mentioned in Sections 63 to 66 
of' ’Aadhra Courts-fees and Suits Valua- 
fftW^Act. AIR-1965 Andh Pra 395 (397) = 

Andh WR 262 (DB). 

. i —SecUon 64 ^ Note 1 

k (lY (Per division Bench) — Section 64 
canneft sovera tax revision cases. There 


is no provision in Madras General Sales 
Tax Act for refund of Court-fee in revi¬ 
sion cases. The High Court cannot also 
make an order for refund under its in¬ 
herent powers in such cases. AIR 1961 
Andh Pra 86 (96, 97) = 1960 Andh LT 
802 (FB) •* AIR 1965 Andh Pra 395 (397) 
(1965) 1 Andh WR 262 (DB). 
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the memorandum of Second Appeal if the remand is in Second Appeal, and of 
the full amount of fee paid on the Memorandum of Second Appeal and the Memo¬ 
randum of Letters Patent Appeal if the remand is in Letters Patent Appeal: 

Provided that no refund shall be ordered if the remand was due to the fault 
of the party who would otherwise be entitled to a refund: 

Provided further that, if the order of remand does not cover the whole of 
the subject-matter of the suit, the refund shall not extend to more than so much 
fee as would have been originally payable on that part of the subject-matter in 
respect whereof the suit has been remanded. 

65. Refund in cases of review.—Where an application for review of judg¬ 
ment is admitted on the ground of some mistake or error apparent on the face of 
the record and on rehearing, the Court reverses or modifies its former decision on 
lliat ground, it shall direct refund to the applicant of so much of the fee paid 
on the application as exceeds the fee payable on any other application to ;such 
Court under Article 11 (g) and (u) of Schedule II. 

f 

66. Refund of fee paid by mistake or inadvertence,—The fee paid by mistake wr 
inadvertence shall be ordered to be refunded. 

67. Exemption of certain documents.—Nothing contained in this Act shall 
render the following documents chargeable with any fee:— 

(i) memorandum of appearance filed by advocates or pleaders when appear¬ 

ing for persons proceeded against in criminal cases; 

(ii) application or petition to a Collector or other ofiBcer making.a settle¬ 

ment of land revenue, #r to the Board of Revenue relating to matters 
connected with the assessment of land, or with the ascertainment of 
rights thereto or interest therein, if presented previous to the fir>al con¬ 
firmation of such settlement; 

(iii) application for supply of water belonging to Government for irriga¬ 
tion; 

(iv) application for leave to extend cultivation or to relinquish land, when 
presented to an oflBcer of land revenue by a person holding, under a 
direct engagement with Government, land of which revenue is settled 
but not permanently; 

(v) application for service of notice of relinquishment o^ land or of ea- 

hancement of rent; 

(vi) written authority to an agent to distrain; 

(vii) first application (other than a petition containing a criminal charge or 
information) for the summons of a witness or other person to give evi¬ 
dence or to produce a document or for the production or filing of an 

, exhibit not being an afificjavit made for the immediate purpose of being 
produced in Court; 

(viii) bail bonds in criminal cases other than hail oonds in village courts, 
recognizances to prosecute or give evidence and recognizances for per¬ 
sonal appearance or otherwise; 

. Section 66 — Note 1 prison on conviction. Even under trial 

. ^ , prisoners who are confined can avail 

(1) Section 66 has nothing to do with of this exception. No court-fee is tiiere* 

a inistake in the selection of remedy but fore payable op an application under 

relates only to cases where mistake has Article 226 made by a detenu in pri- 
been committed in payment of court-fee son. (1967) 1 Andh WR 263 = (1967) S 
1 . e., where payment is made though it is Andh LT 28. ' 

not due or where the court-fee has been . 

paid in excess. (1957) 1 Andh WR 167 Revision petition by complamant 

(168). against dismissal of complaint—Memo Of 

appearance on his behalf is chargeable 
Section 67 — Note 1 with Court.fee under Art. 16 — Exemp- 

.. tion under Section 67 (1) not available. 

V *®. nothing in Section 66 AIR 1968 Andh Pra 239 (239) = (196.'») 

Which limits it to prisoners detained in 2 Andh LT 223 (DB). 
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(ix) petition, application, charge or information respecting any offence when 
presented, made or laid to or before a police officer', or to or bcloie 
the heads of villages or the village police; 

f (x) petition by a prisoner or other person in duress or under restiaint ot any 

Court'or its officer; 

(xi) complaint of a public servant as defined in the Indian fenal Code (Central 
Act 45 of 1860) or an officer of the State Railway relating to matters 
arising out of, or in connexion with, the discharge of his official duty; 

~'(xii) application for the payment of money due by the Government to the 
applicant, other than an application for refund of lapsed deposit made 
six months after the date on which the amount lapsed to the Govern¬ 
ment; 

(xiii) petition of appeal against any municipal tax; 

j(^iv) application for compensation under any law for the time being in 
force r^elating to the acquisition of property for public purposes; 

(xv) petition or appeal by a Government servant or a servant of the Court 
of Wards when presented to any superior officer or Government against 
orders of dismissal, reduction or suspension; copies of such orders filed 
with such appeals, and applications for obtaining such copies. 

c 

68« Power to reduce or remit fees.—The State Government may, by notifi¬ 
cation in the Andhra Gazette, reduce or remit, in the whole or in any part of 
the territory of this State, or any of the fees chargeable imder this Act, and may, 
10 like manner, cancel or vary such notification. 

_ . 

4 


CHAPTER V 



MISCELLANEOUS 


69. Collection of fees by stamps.—All fees chargeable under this Act shall 
be collected in stamps. 

70. Stamps to be imin’essed or adhesive.—The stamps used to denote any 
fee chargeable under this Act shall be impressed or adhesive or partly impressed 
and partly adhesive, as the State Government may, by notification in the Andhra 
Gazette, from time to time, direct 


71. Amended document.—Where any document which ought to bear a 
stamp under this Aet is amended merely for correcting a mistake and making it 
conform to the original intention of the parties, it shall not be necessary to impose 
a fresh stamp. 



72. Cancellation of stamp.—(1) No document requiring a stamp under this 
tAct shall be filed or acted upon in any proceeding in any Court or office until 
the stamp has been cancelled. 

(2) The officer appointed from time to time by the Court or the head of the 
office shall, on receiving any such document, effect forthwith such cancellation by 
punching out the figure-head so as to leave the amount .designated on the stamp 
untouched, and the part removed by punching shall be destroyed. 


Suit 

after 





Seellon 68 — Note 1 
Suit presented at Madras returned 
re-presentation in proper Court — 
represented in Andhra State Court 
Andhra Court Fees Act 1956 had 
in force — CoUrt-fee stamps pur- 
..Madras were admitted at the 
of re-presentation. AIR 1962 Andh 

[Vol. 7.1 3 A. M. 14 


Pra 65 (68) = 1961 Andh LT 705. 

ScHon 60 — Note 1 

(1) Section *60 does not contain a 
provision that the stamps should be pur¬ 
chased within the territory of the State. 
AIR 1062 Andh Pra 65 =» 1961 Andh LT 
705. 
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73. Deduction to be made.—Where allowance is made in this Act for 
damaged or spoiled stamps, or where fee already paid is directed to be refunded to 
any person by an order of Court, the Collector may, on the application of the 
person concerned, pay to him the amount of fee or where damaged or spoiled 
stamps are produced, he may, after satisfying himself about' their genuineness, 
give in lieu thereof the same amount or value in stamps of the same or any other 
description, or if the applicant so desire^, the same 'amount or value in money 
provided that in all cases where money is paid in cash, a deduction shall be made 
of six naye paise for each rupee or fraction thereof. No such deduction shall, 
however, be made where refund is claimed in respect of any fee paid, in pursuance 
of an order of Court which has been varied or reversed in appeal. 

74. Penalty.—Any person appointed to sell stamps, who disobeys any rule 
made under this Act, and any person not so appointed, who sells or oflFefs for sale 
aoy stamps, shall be punishable with imprisonment for a term which ma^ extend 
to six months, or with fine which may extend to five hundred rupees, or with 
both. 

75. Power of High Court to make rules.—(1) The High Court may make 
rules to provide for or regulate all or any of the following matters, namely:— 

(a) the fees chargeable for serving and executing processes issued by the 
High Court in its appellate jurisdiction and by the Civil and Criminal 
Courts subordinate thereto; ‘ 

(h) the remuneration of persons employed by the Courts mentioned in 
clause (a) in the service or execution of processes; - 

(c) the fixing by District and Sessions Judges and District Magistrate of* 
the number of process-servers necessary to be employed for the service 
and execution of processes issued from their respective Courts and 
the Courts subordinate thereto; 

fd) the display in each Court of a table in English and in the local 
language or languages showing the fees payable for the service and 
execution of processes. 

I* > 

^2) All rules made under sub-section (1) shall be subject to confirmation by 
the State Government with or without modification, and on such confirmation they 
shall be published in the Andhra Gazette and shall thereupon have effect as if 
enacted in this Act. 


76. Power of Board of Revenue to make rules.—(1) The Board of Revenue 
may, with the prtevious sanction of the State Government, make rules consistent 
w ith this Act to provide for or regulate all or any of the following matters, 
lidooely:—• 

(a) the lees chargeable for serving and executing processes issued by the 

Board of Revenue and by the Revenue Courts; 

(b) the remuneration of persons employed for the service and execution of 
such processes; 

I 

(c) the fixing by Collectors of the numoer ot persons necessary to be em^ 

ployed for the service and execution of such processes ; _ ^ 

(d) the guidance of Collectors in the exercise of their powers under Chap¬ 

ter VI; 


•if 


(e) the supply of stamps to be used under this Act; ,, 

(f) the number of stamps to be used for denoting any fee chargeable: under 

this Act; " ‘Vi 

(g) the keeping of accounts of all stamps used under this Act;.,i 41 .ma 

(h) the circumstances in which stamps may be held to bb damaged 

spoiled; • ^ ■ ' ' 


t X 


i: 
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{i) the circumstances in which, the manner in which, and the authorities 
by which, allowance for used, damaged or spoiled stamps may be 
made; 

(j) the regulation of the sale of stamps to be used under this Act, the 
persons by whom alone such stamps, may be sold and the duties and 
remuneration of such persons; 

Provided that, in the case of stamps used in the High Court, such rules shall 
be made with the concurrence of the Chief Justice. 

(2) All rules made under this section shall be published m the Andlna 
Gazette and on such publication, shall have effect as if enacted in this Act. 

77. Power of Government to make rules.—(1) The State Government may, 

by notification in the Andhra Gazette, make rules to carry out generally the pur¬ 
poses of this Act. . . 

(2) All notifications and rules made under this section shall, as soon as may 
be, after they are made, be placed on the table of the Legislative Assembly for 
fifteen daysr and shall be subject to such modification, whether by way of repeal 
or amendment, as the Legislative Assembly may make during the session in which 
they are so laid. 

78. Continuance in force of existing rules.—Until rules are framed under 
Sections 75, 76 and 77 and until notifications are issued under Section 68, the 
rules and notificatioDs now in force in respect of matters referred to in those sec¬ 
tions, shall, in so far as they are not inconsistent with this Act, continue in force. 

4 

79. Repeal and saving.—(1) The Court-fees Act, 1870 (Central Act 7 of 
1870), in its application to the State of Andhra and in relation to the fees aud 


SecHon 77 — Note 1 

(1) In the absence of rules framed 
under this section the Court can use its 
discretion in valuing the suits falling 
under Section 24 (d). 1960 Andh LT 250 
(261) = (1960) 1 Andh WR 350. 

Seetion 79 — Note 1 

(1) Andhra Court Fees and Suits 
Valuation Act which came into force on 
1-5-1956 cannot be given retrospective 
operation in view of saving clause in Sec. 
tion 79 of the Act. AIR 1962 Andh Pra 
372 (374). 

(2) Writ of certiorari proceeding 
arising put of a proceeding pepding in 
the inferior Court at the time or coiping 
into force of the Act of 1956 — Section 
79 (2) attracted — Court-fee is to be 
paid imder the old law. (1960) Andh LT 
186 (187). 

[See however AIR 1958 Andh Pra 267 
(269) = (1957) 2 Andh WR 349. (A writ 
petition is not the continuation of the 
original proceeding. It is an independent 
proceeding unconnected with the merits 
of the lis; Therefore provisions of Sec. 79 
(2) h^ve no application to a writ pro¬ 
ceeding.)!' 

. J3)-,QrU^inal suit before the commence¬ 
ment of the Act of 1956 — Claim applica¬ 
tion under Order 21, Rule 58 filed before 
the, Act of 1956 allowed after the Act 
. ih force ^ Suit under Ordpr 21, 
Aule 63' to set aside Claim order filed 
'i^er. 'commencement of the Act of 
iftidjUhe suit under Order 21, 
mile. 66 tp .set aside the claim order was 
"M. fffitujhe of appeal as against the 
proceedings and the provisions of 

. ' ’ \ i' [ it • 


the Old Act applied- (1959) 2 Andh WR 330 
(331) = 1959 Andh LT 782. 

(4) Original suit filed before the Act 
of 1956 came into force — Claim applica¬ 
tion under Order 21, Rule 58 filed alter 
the Act came into force — Claim suit 
under Order 21, Rule 63 — Decree — 
Appeal against — Claim suit under 0. 21, 
Rule 63 cannot be called to be a conti¬ 
nuation of original suit — Appeal ari.sing 
out of suit under Order 21, Rule 63 has 
to be valued under the Act of 1956 
(1966) 2 An WR 469 (471). 

(5) Suit presented in Madras City Civil 
Court relumed for presentation to pro¬ 
per Court on 29-11-1957 — Suit repre¬ 
sented in Andhra Pradesh Court on 7-12- 
1957 when Andhra Court Fees Act had 
come into force — Though the Central 
Court Fees Act as amended in Madras 
was repealed by Andhra Act. the plain¬ 
tiff was given credit for the court-fee 
paid in the Madras Court. AIR 1962 
Andhra Pra 65 (67, 68, 69) = 1961 Andh 
LT 705. 

(6) Telangana area formed part of 
Andhra State on 1-11-1955 — The laws 
prevailing in that territory were pre¬ 
served under States Reorganisation Act 
till competent Legislatures made adapta¬ 
tions — Hyderabad Court Fees Act con¬ 
tinued to apply till adaptations — Writ 
petition for mai^damus arising out of 
Telangana area — Hyderabad Court Fees 
Act will apply and not Andhra Pradesh 
Court., Fees and Suits Valuation Act —' 
Schedule 2 Serial No. 1 /d) applied. AIR 
1957 Andh . Pra, 123 (128) = 1957 Andh 
XT 403 (DB). 


I 
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stamps other than fees and stamps relating to documents presented or to be pre¬ 
sented before an officer serving under the Central Government and the Suits 
Valuation Act, 1887 (Central Act 7 of 1887), in its application to the State of 
Andhra are hereby repealed. 

(2) All suits and proceedings instituted before the commencement of this Act 
and all proceedings by way of appeal, revision or otherwise arising therefrom, 
whether instituted before or after such commencement, shall, notwithstanding the 
repeal of the Court-fees Act. 1870 (Central Act 7 of 1870), and the Suits Valuation 
Act, 1887 (Central Act 7 of 1887), be governed by the provisions of the said 
Acts and the rules made thereunder. 


4 


• Cl 


SCHEDULE 1 
(See Section 19) 

Valorem fees * 

Ar/icH Particulars 

(f) (2) . ’ 

1. (a) Plaint or written statement pleading a set-off or counter-claim 

m any suit of the nature cognizable by Courts of Small 
Causes, when the amount or value of the subject-matter does 
not exceed five hundred rupees if the suit is actually filed 
and tried as a small cause suit— 

When the amount or value of the subject-matter in dispute— 

(i) does not exceed one hundred rupees, for every five 
rupees or part thereof. 

fiij exceeds one hundred rupees, but does not exceed five 
hundred rupees, for every ten rupees or part thereof, 
; in excess of one hundred rupees — 

(h) Plaint or written sUtement pleading a set-off or counter-claim 
in any suit of the nature cognizable by Courts of Small 
. Causes when the amount or value of the subject-matter ex- 
ceeds five hundred rupees but does not exceed one thousand 
rupees — 

4 

When the amount or value of the subject-matter in dispute* 

(i) does not exceed one hundred rupees, for every five 
rupees or part thereof. 

(a) exceeds one hundred rupees, but does not exceed one 
thousand rupees, for every ten rupees or part thereof, 
in excess of one hundred rupeees. 

(e) Plaint or written statement pleading a set-off or counter-claim 
or memorandum of appeal presented to any Court— 

When the amount or value of the subject-matter in dispute— 

(i) does not exceed one hundred - rupees, for every five 
rupees or part thereof. 


»1 
I • 


Proper Je4 




r . 


I'Jt 


r'‘* • 


Forty paise. 

t 

Eighty paise* 


rt« 


Sixty paise. 


One rupee and 
' ten paise* 


Sixty paise* 


Sch. 1, Art. 1 — Note 1 

(1) Plaint rejected under Order 7, 
Rule 11 — Order of rejection is decree 
within Section 2 (2). Civil Procedure Code 

— Appeal from the order is an appeal 
from a decree — Subject matter in suit 
is the subject matter in appeal — Ad va¬ 
lorem Court-fee on the' valuation adopt¬ 
ed by the plaintiff on the plaint should 
be paid. Schedule 2, Article 3 does hot 
wIy. (1968) 1 Andh WN 367 (369) = 
(1968) 1 Andh LT 387. 

(2) Rejection of plaint under Order 7. 
Rule 11 (b) and (c). Civil Procedure Code 

— Memorandum of appeal — Appeal 
relating to the grounds of rejection and 


not to the merits of the suit — Court-fee 
payable Is under Schedule 1. Article I 
(c) as the subject matter would be the 
value representing the difference in the 
court-fee demanded and that paid. AIR 
1968 AP 239 (266) = (1968) 2 Andh .WR 
301 (FB)» 




o 


(3) Application for probate to have 
effect throughout. India ^— Caveat en¬ 
tered and application for probate regis¬ 
tered as suit — Court-fee is to be paid 
under Schedule 1, Article 1 on the mar¬ 
ket value of the estate minus the fee al¬ 
ready paid under Sch. 2, Article 11 (k) 
(i). (1968) I An WR 370 (372). 
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Particulara 


t'roper jo'i 






(ii) exceeds one hujjdred rapees, but does not exceed one - 
thousand rupees, for every ten rupees or part thereof, 
in excess of one hundred rupees. 

exceeds one thousand rupees, but does not exceed ten 
thousand rupees, for every one hundred rupees or part 
thereof, in excess of one thousand rupees. 

(iv) exceeds ten thousand rupees, but does not exceed 
twenty thousand rupees, Tor every five hundred rupees 
or part thereof, in excess of ten thousand rupees. 

(v) exceeds twenty thousand rupees, but does not exceed 

thirty thousand rupees, for every one thousand rupees 
or part thereof, in excess of twenty thousand rupees. 

(vi) exceeds thirty thousand rupees, but does not exceed 

fifty thousand rupees, for every two thousand rupees 
or part thereof, in excess of thirty thousand rupees. 

(vii) exceeds fifty thousand rupees, but does not exceed one 
lakh rupees, for every four thousand rupees or part' 
thereof in excess of fifty thousand rupees. 
fviii) exceeds one lakh rupees, for every ten thousand rupees 
or part thereof, in excess of one lakh rupees. 


One rupee and 
ten paise. 

Seven rupees and 
fifty paise. 

Thirty rupees. 


Forty rupees. 


Sixty rupees. 


Eighty rupees 


One hundred 
rupees. 


2. (a) Application under section 26 of the Provincial Insolvency Five rupees. 

Act, 1920. or under section 95 of the Code of Civil Pro- 
dure, 1908. 

(b) Appeal against order on an aoplication falling under Five rupee.s. 
clause (a). 


3. Petition under section 53 or 54 of the Provincial Insolvency 

Act,. 1920. 

^b) Appeal against order on a petition falling under clause fn) 
whether by the Official Receiver or by the unsuccessful 
party. 

4. Memorandum of appeal against order in- proceedings under the 
Indian Succession Act, 1925. 


5. Application )or review of judgment. 


6. Probate of a will or letters of administration with or without will 

annexed — 

When the amount or value of the e.state in respect of which 
the grant of probate or letters is made exceeds one thousand 
rupees, but does not exceed five thousand rupees. 

When such amount or value exceeds five thousand rupees, but 
does not exceed fifty thousand rupe^. 

I 

When such amount or value exceeds fifty thousand rupees, but 
does not exceed one lakh rupees. 

When such amount or value exceeds one lakh rupees. 


Five rupees, 
/ 

Five rupees. 


An amount of 
one-half the 
scale of fee 
specified in arti¬ 
cle 1 on the 
amount or value 
of the subject- 
matter. 

One-half .of the 
fee payable on 
the plaint or ‘ 
memorandum 
of appeal com- 

f )rising the re- 
ief sought in 
the application 
for review. 


Two per centum 
on such amount 
or value 

Three per cen. 
turn on .such am¬ 
ount or value. 

Four per centum 
on such amount 
or value 

Five per centum 
on such amount 
or value. 


« Seh. I, Arl. 6 — Note 1 

(1.) A fee prescribed by Article 6, letters of administration and before they 
whedule 1 has to be paid only afijr the are actually granted (1968) 1 Andh WH 
Court orders tbe grant of probate or 370 (373). 
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Articls, 

il) 


Particulars. 

( 2 ) 


Proper fee. 

(3) 




7. Certificate under the Indian Succession Act, 1925 — 

Where the amount or value of the debt or security or the 
gregate amount or value of the debts and securities specified 
>the certificate — 

(i) does not exceed five thousand rupees. 


(ii) exceeds five thousand rupees, but does not exceed twenty- 
five thousand rupees. 


\ii) exceeds twenty-fiye thous'and rupees, bat does uot ex- 
ceed fifty thousand ruoees. 


(ioj exceeds fifty thousand>rupees, but does not exceed one 
lakh rupees. 


(v) exceeds one lakh rupees. 





Two per centum, 
on such amount 
or value. 

Three per cen¬ 
tum on such 
amount or 
value. 

Four per centum 
on such amount 
or value. 

Five per centum 
on such amount 
or value. 

Six per centum 
on such amount 
ot value. 


Fzj^^annfion I — Where a certificate is 
evtoiided under section 376 of the Indian 
Succession Act, 1925, fee shall be computed 
on the amount for which a certificate is 
sought to be extended and the amount for 
which a certificate or certificates has or have 
already been issued at one and a half times 
the rates specified above, credit being given 
for the fee already paid. 

I'^xplanation II .—The amount of a debt in¬ 
cludes interest on the day on which the in¬ 
clusion of the debt in the certificate is applied 
for so far as such amount caii be ascertained* 


Explanation III. — (a) Where any power 
with respect to a security specified in a cer¬ 
tificate for the receiving of interest or divi" 
dends on or for the negotiat ion or transfer 
of the securityi or for both purposes, is con-, 
ferred. 

4 

(b) Where no such power is conferred, 

in either of the cases mentioned above, the 
value of the security is its market value on 
the day on which the inclusion of the secu¬ 
rity in the certificate is applied for, so far as 
such value can be ascertained. 


Article. 



rSCHEDULE H 
Partieulars. 
( 2 ) 


Proper fee. 




\ 


(i) Petition in a suit under the Converts'Marnage Dissolo^ 

tioii Act, 1806, 

(ii) Petition, plaint or memorandum of appeal when pre¬ 

sented to a Court under the Dissolution of Muslim 
Marriages Act, 1939. 

(Hi) Petition under the Indian Divorce Act, excluding peti¬ 
tions under section 44 of that Act, and every memo¬ 
randum of appeal under section 55 of that Act. 

(iv) Plaint or memorandum of appeal under the Farsi Mar- 
riaee and Divorce Act, 1936, or a counter-claim made 
under section 37 of that Act. 


Ten rupees. 
Ten rupees. 


-Thirty rupees. 

1 

i Thirty rupees- 


(v) Plaint or memorandum of appeal in a suit under the Fifty rupees, 

Indian Colonial Divorce Jurisdiction Act, 1926. 

(vi) Petition or memorandum of appeal under Special Mar- Thirty rupees. 

riage Act, 1954, 

YviO Petition or memorandum of appeal under the Hindu Ten rupees. 
Marriage Act,' 1955. - 

Explanation. — If, in a suit falling under any of these clauses, there is a specific claim 
for damages, separate fee at the rates specified in Article I of Schedule 1 shall be charged 
on the amount '.if damages claimed. ^ ' 

2. UnderUking under section 49 of. the Indian Divorce Act, 1869. • One rupee. 
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^ 1 ) 


ParttcMlar# 

( 2 ) 


8. Memorandum of nppenl from an order inclusive of an order 
determining any question under section 47 or section 144 d 
the Code of Civil Procedure, 1908, and not otherwise provided 
lor when presented— 

* (i) to any Court other than the High Court or to any Executive 
Officer other than the Board of Revenue or Chief Executive 
Authority. 

fti) to the Board of Revenue or Chief Executive Authority 
Ha) to the High Court— 

(A) From an order other than an order under the Madras 
Agriculturists’ Relief Act, 1938— 

'• Where the order was passed by a Subordinate 
Court or other aulhority-r- 

fa) If the order relates to a suit or proceeding, 
the value of which exceeds one thousand 
rupees; 

(b) in any other case. 

( 2 } Where the appeal is under clause 15 of the 
Letters Patent— •• 

(a) From an order passed in exercise of appel¬ 

late jurisdiction; 

(b) in any other case 

VC / 

(3) Where the appeal is under section 45-B of the 

Banking Compatnes Act, 1949. 

* 

(B) From an order under the Madras Agriculturists’ Relief 
Act, 1938 

♦tjJ'to the Government in pursuance of a statutory right to 
appeal for which no court-fee is leviable, under any 
enactment. 


Crojifr fee 

Cl) 


Three rupees 


Five rupees. 


Ten rupees. 


Five rupees. 


Ten rupees. 

One hundred 
rupees. 

One hundred 
rupees. 

Two rupees, 
Five rupees. 


Sch. II, Aft. 3 — Note 1 

(1) Appeal under Clause 15, Letters 
Patent — Proper court-fee — Fees pres¬ 
cribed by Article 3 (iii) (A) (2) (b) lo 
be paid. 1961 Andh LT 650 = (1961) 
2 Andh WR 113 (115). 

(2) Article not discriminatory and ob¬ 
noxious to Article 14. (1961) 1 Andh LT 
650 = (1961) 2 An WR 113 (116). 

(3) Suit for recovery of legacy against 
a ward declared under Orissa Court of 
Wards Act — Issues on merits found in 
favour of plaintiff — Suit dismissed for 
want of notice to the authority concerned 
under Sections 52 and 53, OrUsa Act — 
Appeal not only against order rejecting 
plaint but claiming decree on the find¬ 
ings reached by trial Court on other 
issues — Court-fee payable is under 
Schedule 1, Article 1 (c) and not under 
Sch. 2, Article 3 (iii). AIR 1968 AP 239 
(265, 266, 270) = (1968) 2 Andh WH 301 
(FB). 

(4) Applicability — Order refecting 
a plaint under O* 7, Rule -11, Civil P. C. 
not covered' AIR 1968 Andh Pra 239 
(266) » (1968) 2 Andh WR 301 (FB). 

(5) Plaint rejected under Order 7, 
Ride 11 — Order is a decree under 

2 (2) Civil P. C. — Appeal from 


such order is an appeal from a decife 
— Subject matter in appeal is the same 
as in the suit — Section 2, Article 3 docs 
not apply — Court-fee must be paid 
ad valorem on the valuation of the plaint 
adoped by the plaintiff. (1968 1 Andh 
WR 367 (369) = (1968) 1 Andh LT 
387. 

(6) An order determining me.'cne profii.s 
made by Insolvency Court under Sc iicm 
4 and Section 5 of Insolvency Act — 
Decree by Insolvency Court — Appeal 
from the order under Section 75 of the 
Act — Court-fee paid under Section 2 
Article 3 (i) of Andhra Court-fees Act 
held adequate though the Insolvency 
Court had passed a decree — S. 49 not 
attracted. (1968) 1 Andh WR 312 (314). 

(7) An application under Section 439 of 

Indian Companies Ac.t, 1956 falls directly 
within the ambit of Sch. 2. Article 3 
(iii) A. 2 (b). Letters Patent Appeal 

agamst the order directing liquidation — 
Article 3, Schedule 2 is attracted as it is 
the specific provision relating to Letters 
Patent appeal while Section 49 is a 
general provision bearing upon all ap¬ 
peals. Court-fee is payable under Sch. 2, 
Article 3 (iii) A. 2 (b). (1963) 2 Andh 

WR 124 (125). 
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Article Particnlars 

< 1 ) ( 2 ) 

4. Memorandum of appeal under section 39 of the Arbitration Act, 

1940, where the appeal is from an order of a District Munsif’s 
Court or an order of a superior Court in a case where— 

(a) the value for jurisdiction does not exceed Rs, 2,000; 

(b) such value exceeds Rs. 2,000, but does not exceed Rs. 5,000. 

(c) such value exceeds Rs. 5,000, but does not exceed 
Rs. 20,000. 

(d) such value exceeds Rs. 20,000, 

5. Copy or translation of a judgment or order not being a decree or 

having the force of a decree— 

When such judgment or order is passed by any Civil Court 
other than the High Court or by the Presiding Officer of 
any Revenue Court or Office or by any other Court or judicial 
or executive authority. 

v^'hen such judgment or order is passed by the High Court. 

. Copy or translation of a judgment or order of a Criminal Court, 

Copy of a decree or order having the force of a decree — 

When such decree or order is made by any Court other than the 
High Court — 

(a) If the amount or value of the subject-matter of the suit 
wherein such decree or order is made is fifty or less than 
fifty rupees; 

(h) if such amount or value exceeds fifty rupees; ^ 

W hen such decree or order is made by the High Court. ^ 


"proper fee 

(3) 


Fifteen rupees. 

T wenty-five 
ruMes 

One nundred 
rupees. 

Two hundred 
rupees. 


One rupee. 


Two rupees. 
One rupee. 


One rupee. 


Two rupees. 
Five rupees. 


8. Copy of any document liable to stamp duty under the Indian 
Stamp Act, 1899. when substituted by any party to a suit or 
proceeding in place of the original withdrawn— 

(a) When the stamp duty chargeable on the original does not 
exceed Gfty naye paise ; 


(h) in any other case ... ... ^ 

9, Copy of any revenue or judicial proceeding or order not otherwise 
pro\ ided for by this Act or copy of any account statement, 
report or the like taken out of any Court or officer of any publie 
Officer— 

For every three hundred and sixty words or fraction of three 
hundred and sixty words. 

10. (a) Application or petition presented to any officer of land 
revenue by any person holding temporarily settled land 
under direct engagement with Government and when the 
subject-matter of the -application or petition relates exclu¬ 
sively to such engagement. 

(h) Application or petition presented to any officer of land reZ 
venue relating to the grant of land on darkhast. 

(c) Application to a Collector for lease of land for agricultural or 
non-agricuUural purposes. 

(d) Application or petition presented to any Executive Officer 
under any Act for the time being in force for the conserv¬ 
ancy or improvement of any place if the application or peti¬ 
tion relates solely to such conservancy or improvement. 


The 'amount of 
the duty 
, chargeable on 
the original. 
One rupee. * 


One rupee. 
One rupee. 


One rupee. 
One rupee. 
One rupee. 


Sch« n* Art. 4 ~ Note 1 

(1). Proceedings under S. 14 of Arbitra¬ 
tion Act — Court overruling objection and 
proceeding to make award the rule of the 
Court — Appeal against the order refus¬ 
ing to set aside award — Appeal com¬ 
petent under S. 39 and not imder Sec 17 
read with S. 96, Civil P. C. — Proper 
Courl-lee payable is under Article 4, 


Sch. 2 of the Andhra Court Fees and 
Suits Valuation Act. AIR 1962 Andh Pra 
492 (494) = (1962) 2 Andh WR 469 
(DB). 

(2) An application to file an award and 
pass a decree on it — Court-fee payable 
on the application is ad valorem under 
Article 4, Sch. 2. AIR 1962 Andh Pra 492 
(496) = (1962) 2 Andh WR 469 -(DB).. 
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Ariiek' Particulari 

( 1 ) ( 2 ) 

(«) Application or petition presented to any board or Executive 
Omcer for a copy or translation of any order passed by such 
board* or Officer or of any other document on record in such 
office. 

(f) Application to a Forest Officer by a forest contractor for 
extension of the period of lease - 

(%) if the value of the subject-matter of the lease is 
Rs. 5,000 dr less ; 

(ii) if such value exceeds Rs. 5 000 for every Rs. 1,000 or 
part thereof, in excess of Rs. 5 000. 

(g) Application for attestation of private documents intended to 
be used outside India. 

(h) Application for lapsed deposit presented after six months 
after the date on which the amount lapsed to the Govern* 
ment 

(ii when the amount or deposit does not exceed Rs. 1,000; 
(ii) when it exceeds Rs. 1,000. 

(i) Application or petition presented to the Government and not 
otherwise provided for — 

(i) which involves the exercise or non-exercise of power 

conferred by law or rule having the force of law, 

(ii) in other case 

(j) Application or petition presented to the Board of Revenue or 
Chief Executive Authority and not otherwise provided for - 

(i) which involves the exercise or non-exercise of power 
conferred, by law or rule having the force of law; 

(ii) in other cases 

k) Application or petitition not falling under clause (i) or (i)'and 
presented to a public officer or in a public office and not 
otherwise provided for 

• 

11. (a) Application or petition presented to any Court for a copy or 

translation of any judgment, decree or any proceeding of. 
or order passed by. such Court or of any other document 
on record in such Court 

. (b) Application or petition presented to any Civil Court other 
than a Principal Civil Court of Original Jurisdiction or to 
any C^urt of Small Causes constituted under the Provin. 
cial Small ^use Courts Act, 1887, or to a Collector or 
other officer of revenue in relation to any suit or case in 
which the amount or value of the subject-matter is less 
than Rs. 50. 

(e) Application to any Court that records may be called from 
another Court, when the Court grants the application and 
is of opinion.that the transmission of such records involves 
., the use of the post. 


Propfir fee 

( 3 ) 

One rupee. 


Five rupees. 
One rupee. 
One rupee. 


One rupee. 
Two rupees 


two rupees. 
Ojie rupee. 


Two rupees. 

One rupee. 
One rupee. 


fvventy-five 
iiaye paise- 


Twenly.five 
naye paise. 


One rupee in ad¬ 
dition to the 
fee leviable on 
the application. 


Scb. n, Art. li — Note 1 

(1) AiTplication for probate to have 

effect throughout India — Caveat not 
entered — Court-fee is payable under 
Section 2, Article 17 (k) (i). (1968) 1 

Andh WR 370 (371). 

(2) An application containing objec¬ 

tions to the flling of an awaTd under the 
Arbitration Act has to be in writing 
accompanied by Court-fee paid under 
Section 2, Article 11 (m) of Andhra 

Court-fees Act, 1956. AIR 1960 Andb Pra 
676 (578) = 1960 Andh LT 88- 

(3) Article 11 (q) applies only to orders 
passed by Small Cause Courts which are 
not decrees. (1965) 2 Andh WR 149 
(151) - ILR (1966) Andh Pra 1057. 

(4) Writ petition by- detenues — Court- 
fee under Sch. 2. Article 11 (s) not 
required — There is nothing in Sec. 67 
which limits it to prisoners detained in 
prison on conviction (1967) 2 Andh LT 

' 28 (30) « (1967) 1 Andh WR 263. . 


(5) It is apparent from a reading of 
Article 11 (s) that the w<ird 'writ’ in that 
Article does not refer to a writ of manda¬ 
mus, quo warranto, certiorari or prohibi¬ 
tion alone. It is a word having a wider 
import, which includes an order or direc¬ 
tion in the nature of a writ or which 
sUb-$erves the purpose of a writ. The 
intention of the Legislature was that 
remedies under Article 226 were intended 
to be covered by Article 11 (s) of the 
Court-fees Act. (1969) 2 Andh WR 473 
(474). 

(6) All petitions under Article 226 of 

the Constitution asking for relief in the 
nature of writ or order or direction fall 
under Sch. 2. Article 11 (s) and not undf‘r 
Sch. 2. Article 11 (u). (1964) 2 Andh 

WR 290 (292). 

(7) An appeal from a decree of Small 

Cause Courts falls under Article 11 (u), 
Sch. 2; (1965) 2 Andh WR 149 (151) =» 

ILR (1966) Andh Pra 1057. 
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■Proper fee 
(3) 

One rupee. 




One rupee. 


Two rupees. 


One rupee. 


Article Particulars 

( 1 ) ( 2 ) 

(d) Application for permission to deposit revenue or rent either 

in the office of the Collector or in the Court 

(e) Application or petition presented to a Court for determina¬ 

tion of the amount of compensation to be paid by a land¬ 
lord to his tenant. 

(/) A written complaint or charge of any offence other than an 
offence for which a Police Officer, may under the Code -oi 
Criminal Procedure 1898. arrest without warrant and 
present to any Criminal Court and an oral complaint of 
any such offence reduced to writijig under the Code of 
Criminal Procedure, 1898. 

( 9 ) Application or petition presented to -any Court, or to any 
Magistrate in his executive capacity and not otherwise 
provided for in tins Act 

(h) Application for arrest or attachment before judgment or for 

temporary injunction — 

(i) when presented to a Civil Court or Revenue Court 
other than the High Court in relation to any suit or 
proceeding— 

(jJ if the value of the subject-matter is less than*' 

Rs. 50; 

(2) if the value is Rs. 50 and above; 

(ii) when presented to the High Court 

(i) Application or petition under section 47 and Order XXI, 

rules 58 and 90 of the Code of Civil Procedure, 1908 

(i) when filed in a Revenue Court or a District Mun.sif’s 
Court; 

(ii) whed filed in a Subordinate Judge’s Court or a Dis* 
trict Court; 

(Hi) when filed in the High Court 

(j) Application or petition under sections 34. 72, 73 and 74 of 
the Indian Trusts Act, 1882, 

(k) (i) Application for probate or letters of administration to 

nave effect throughout India, 

(ii) Application for probate or letters of adthinistration not 
falling under clause (i) — 

(J) if the value of the estate does not exceed Rs. 1000; 

( 2 ) if the value exceeds Rs. 1 000; 

Provided that if a caveat is entered and the application is registered as a suit one-half 
the scale of fee specified in Article I of Schedule I on the market value of the estate less the 
leu already paid on the application shall be levied 

(U Original petitions not otherwise provided for when filed in — 

(i) a District Munsif’s Court - 

(1) under the Madras Village Courts Act, 1883; 

(2) in other cases 

(ii) a Subordinate Judge’s Court or a District Court; 

(iii) the High Court 

{m) Application to set aside an award under the Arbitration Act. 

1940 - 

(i) when presented to a District Munsif’s (Dourt — 

(1) if the value of the subject matter of the 
award does not exceed Rs. 2,000; - 

(2) if such value exceeds Rs. 2 000 ... 

(ii) when presented to a Subordinate Judge’s C^urt, a 
District Court or the High Court - 

(1) if such value does not exceed Rs. 10,000; 


One rupee. 

Two rupees, 
five rupees. 


One rujiee. 

Two rupees. 

Five rupees. 
?ive rupees. 

Twenty-five 
rupees. 


One rupee. 
Five rupees. 


II • 




One rupee. 
Three"rupees. 
Five rupees. 
Twenty rupees. 


Ten rupees. 
Twenty rupees. 


rt 


(2) if such value exceeds Rs. 10,000, but does 
not exceed Rs. 25,000; 

(3) if such value exceeds Rs. 25 000. ... 

(n) Application under section 14 or section 20 of the Arbitration 
Act 1940, for a direction for filing an award or for an 
order for filing an agreement and application for enforcing 
foreign awards — 

(i) when presented to a District Munsif’s Court; 


One hundred ^ 
rupees. '• 
Two hundred 
rupees. 

Three hundred 


rupees 




11 


\ 


Fifteen rupees. 
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drKela Particular^ 

( 1 ) . ( 2 ) 

(ii) when presented to a Subordinate Judge’s Court, a 
District Court or.the High Court • 

(1) if the value of the subject-matter of the 
'■ award does not exceed Rs. 5 000; 

I •- (2) if such value exceeds Rs. 5 000, but does not 

exceed Rs 10.000; 

^3) if such value exceeds Rs.. 10,000; 

'oj Petition to the High Court for the admission of an Advocate, 
Attorney or Vakil. r 

fp) Application presented to the High Court uinler section 24 of 
the Press (Objectionable Matter) Act, 1951 
(q) Revision petition presented to the High Court under sec- 
tion 115 of the Code of Civil Procedure. 1908. undei 
section 25 of the Provincial Small Cause Courts Act, 1887. 
or under the provisions of any other Act, arising out of a 
suit or proceeding — 

(i) if the value of the suit or proceeding to which the 
order sought to be revised relates does not exceed 
^ Rs. 1,000; 

(ii) if such value exceeds Rs 1,000 .... 

(r; Petition under sections 153,-160 and 221 of the Indian Com¬ 
panies Act, 1913 in connection with the winding up of a 
company. 

fs) Petition to the High Court under Article 226 of the Constitu- 
tion for a writ other than the writ of Habeas Corpus or a 
petition under Article 227 of the Constitution. 

(t) Application under section 45 of the Specific Relief Act, 1877. 

(u) Application or petition presented to the High Court and not 

otherwise specifically provided for. 

(v) Election petition questioning the election of a person in 

respect of— 

(i) the office of member of a panchayat; 

(ii) the office of president of a panchayat; 

ftii/the office of member of a municipal council or a 
district board; 

(iv) the office of chairman of a municipality or president 
of a district board. 

(w) Application under section 145 of the Code of Criminal Pro¬ 

cedure 1898. 

12. Application for leave to sue as a pauper ... 

13. Application for leave to appeal as a pauper - 

ii) when presented to a District Court or a Subordinate 
Judge’s Court; 

(a) when presented to the High Court ... 

14. (i) Bail bond or other instrument of obligation when filed in 

village Courts. 

(ii) Bail bond or other instrument of obligation given in pursu¬ 
ance of an order made a Court or Magistrate under any 
section of the Code of Criminal Procedure, 1898 or the 
Code of Civil Procedure, 1908 and not otherwise provided 
for in this Act. 

15. Every copy of power-of-attorney when filed in any suit or pro-, 

ceeding. 

16. Mukhtarnama, Vakalatnama or any paper signed by an advocate 

signifying or intimating that he is retained for a party—« 
when presented— 

(i) to any Court other than the High Court or to any Collec- 

' tor or Magistrate or other executive offici.r ; 

(ii) to the Board of Revenue or a Chief Executive Authority; 

(Hi) to the High Court ... ... — 

(iv) to the Government ... ... m. 


Proper fee 

( 3 ) 


Fifteen rupoes. 

One hundred 
rupees. 

fwonundred and 
fifty rupees’. 
Twenty rupees, 

?ifty rupees. 


Vive rupws. 


Ten rupees. 
Two hundred 
rupees. 

One hundred 
rupees. 

One hundred 
rupees. 

Two rupees. 


Twenty-five 

rupees. 

Fifty rupees. 
One hundred 
rupees. 

Two hundi’r^'J 
rupees. 

Five rupee.s\ 

One rupee. 

One rupee. 

Two rupees. 

One rupee. 

Otje rupee. 


One rupee. 


Two rupees. 

Three rupees 
Five.rupees. 
Five rupees. 


Sch. n. Art. 16 — Noie 1 
(1) Revision petition by a complainant 
—' Memorandum of appearance filed on 
hia behalf — Not exempt - from payment 


of Court-fee — Court-fee is chargeable 
under Sch. 2, Article 16. AIR 1966 Andh 
Pra 239 (239, 240) = (1965) 2 Andh LT 
223 (DB). 
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Article 

U) 

17. 


Particulate 

( 2 ) 

Agreement in writing starii^ a question tor the opinion of th* 
Court under the Code of Civil Procedure, 1908 — 

(i) when presented to a District MunsiPs Court . 
in any other case ... ... 


Vroper fee i j 


y ! 




18. 






Fifteen rupees. 
One hundred 
rupees. 

Ten rupees. 


Caveat 

SCHEDULE III 
Part I 

sections 52 and 53). 

Form of Valuation (to oe used with such modifications, if any, as may be necessary) 

of Estate * 

IN THE COURT OF 

Re . Probate of the Will of ,or administration 

or the hiState Deceased. 

1 ^ , , solemnly affirmfmaVe oath and say that r am the 

ewcutor (or one of the executors or one oF the next of kin) of ' deceased 

land that I have truly set forth in Annexure A to this Form of Valuation all the estate of which 
he aljoyenamed deceased ihed possessed or to which he was entitled at the time of his death 
and which has come, or is likely to come, to my hands. 

2. I further say that I have also truly set forth in Annexure B to this Form of Valua¬ 
tion all the Items which I am by law allowed to deduct. 

3. 1 further declare that the said estate exclusive only of the last mentioned 

was on Ow date of the death of the said deceased 

Under the 


iti’ins 

value of 


'is 


bn.l of ,ny b;fl,™ailo'“and be^'f' 

ANNEXURE A ®--'- 


Vnluafion of the vtoyable and immovable property of deceased. 

Cadi in hand and at the bank, household goods, wearing apparel, books, 

plate, jewels, and the like. o Mr*f ^ , 

(State estimated value according to best of Executor's or administrator*s 
behef). 

Property in Government securities transferable at the Public Debt Office 

(State aesertpHon and value on the date of the death of the deceased or on 
the date cf the application as the case may be). 

Immovable property, consisting of 

(Slate description and market value on the date of Ike death of deceased 'w 
on the date of the application, as the case may be). 

Leasehold property ... ... ^ 

(If the deceased held any leases for years determinable, state the period of 

the lease and the estimated amount of rent inserting separately arrears 

due on the date of the death or on the date of the application as the case 
may be). 

Property in public companies... ... ... 

(Stale the particulars and the value calculated at the pries on the date . of 
dMth or on the date of the application as the case may be). 

Policies of insurance upon life, money out on mortgages and securities 

such as bonds, bills, notes and other securities for money. 

(State the amount of the whole on the date of the death or on the date of the 
application as the case may be). 

Debts ... ... 

(Other than bad debts), *** *** 

Stock in trade 

(^tate the estimated value, if any). 

property not comprised under the foregoing heads. 

(State the estimated value, if any). 

Total .. 

°l'cHon r2) of °rtion 53 ® ^ 

Net Value of the Estate ... 


Rs. P 


1 


R$. F. 


death. 


*This Form to be used where the application is made after-one year from the date . 
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. ANNEXUttK B 

^ Schedule of Debts, etc. 

Amotmt of debts due and owing from the deceased, legally payable out of 
* tho estate 

Amount of expenses connected with funeral rites and ceremonies 
Amount of mortgage and incumbrances ... 

Property held in trust not beneficially or with general power to confer 
beneficial interest ... ^ 

Other property not subiect to duty — ... ^ 


• ■ • 

a 

e* 




Total 


PART n 

Amended Form of Valuation of Estate. 

‘(iSea sections 58 and 60). 

IN THE COURT OF 

Re: Probate of the Will for Administration 

of the Estate of Deceased.) 

1. I (A. B.) am the executor (or One of the executors or one of the next of kin, as the ca*-« 
may be) of 

2. Probate was (or letters of administration were) granted to me on 

3. It has now been discovered that the net value of the estate on which court-fee 
was paid was not correctly ascertained. 

■ 4. I have now truly set forth in Annexure A to this amended Form of Valuation all th® 

estate of the deceased at the:date of the application for pro bate’^ToHeltiTTdf adminisFrition 
which has come or is likely to come to my hands. 

5. I further have now truly set forth in Annexure B all the items which I am by law 
allowed to deduct. 

8. I further declare that the said estate, exclusive only of the last-mentioned, items at the 
the death of the deceased was 

date of ‘ ' -under the value of 

this application is 

7. I (A. B.) further declare that what is stated in this amended Form of Valuation is true 
to the best of my information and belief. 

(Signed) A. B. —- 

ANNEXURE A 

* Amended Valuation of the Estate of Deceased 

VaXuation on which ^Increase. Deorease, Valuation a.) 

court-fee waa paid, _;_ now amended. 

fotol ..I 


Deduct Items shown in Annexure B in the manner provided in sub¬ 
section (2) of section 53, 

Amended net value of estate 
ANNEXURE B 

Amended Schedule of Debts, ett. 

VcluAtion on which Increase. Decrease, 

court-fee was paid. <' 


Total 


/aluafion as 
now amended 
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tTHE] BOMBAY COURT-FEES ACT, 1959 

iBOM. ACT No. XXXVI of 1959) 

(As applicable in Maharashtra and Gujarat) 

noth )une 1950.] 


An Act to consolidate and amend the law relating to fees taken in the Court and 
.-'public offices and fees taken in respect of certain matters in the State ot 

Bombay, other than fees falling under Entries 77 and 96 of List 1 in the 

Seventh Schedule to the Constitution of India. 

* 

Whereas it is expedient to consolidate and amend the law relating to fees 
taken in the Courts and public offices and fees taken in respect of certain matters 
ip the State of Bombay, other than fees falling under Entries 77 and 96 of List 1 
in the Seventh Schedule to the Constitution of India; It is hereby enacted in the 
Tenth Ye^ of the Republic of India as follows;— 

CHAPTER I 
PRELIMINARY 

Iv Short title, extent, commencement and application.—(1) This Act may be 
called THE BOMBAY COURT-FEES ACT, 1959. 

(^) It extends to the whole of the State of ffMaharashtraV 

(3) It shall come into force on such date as the State Government may, by notifi- 
catidn in the Official Gazette,' appoint.* 

' (I)' The provisions of this Act shall not apply to fees or stamps relating to 
. documents presented or to be presented before any officer serving under the 
Central Government. 

f ' I 

^(5) In the absence of any specific provisions to the contrary, nothing in this 
Act shall affect any special law now in force relating to fees taken id the Courts 
and vpld’lic.. offices. 

[•] This Act came into force on 1st day of August 1959—Noh'fn. No. CFA. 1056-11 (a) 
dated 15-7-1959 published in- Bombay (k)veniment Gazette, 1959, Pt. IV-B, 

«•' pi^e 89L c 
* * 

rt] fot ‘Bombay* by Maha. A L. O., 1960, Pr. 3 and Schedule. 
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c^ujarat 

In its application to the State of Gujarat, in S. 1 (2), for “State of Bombay^, the 
words “State of Gujarat" are substituted—Guj. A. L. O., i960, Fr. 3 and Sch. (1-S- 
.1960). 

2, Definitions.—In this Act, unless the context otherwise reqjiires,— 

(a) “Chief Controlling Revenue Authority" means such officer as the State 

Government may by notification in the Official Gazette appoint in this 
behalf for the whole or any part of the ® [State of Maharashtra;] 

(b) “Collector" includes any officer authorised by the Chief Controlling Reve¬ 

nue Authority to perform the functions of a Collector under this Act. 

Ic) “Plaint” includes a written statement pleading a set-off or odunter 
claim. 

[“] Substituted for ‘State of Bombay’ by Maha. A. L. O., Pr. 3 and Schedule. 

Gujarat 

In its application to the State of Gujarat, in'S. 2(a), for thp “State of Bombay", 
the words “Stale of Gujarat" are substituted—Guj. A. L. O., 1960, P*’ 3 and Sch. (1-5- 
19CiO). N, 


CHAPTER II 

FEES IN THE HIGH COURT AND IN THE COURT OF SMALL CAUSES 

AT BOMBAY 


3. Levy of fees in High Court on its original side.—The fees payable for the 
time being to the clerks and officers (other than the Sheriffs and attorneys) of 
the High Qourt; 

or chargeable in that Court under No. 10 of the first, and Nos. 11, 14, 17, 
20 and 21 of the Second Schedule to this Act annexed; • » 

Levy of fees in Bombay Small Cause Court.—and the fees for the time being 
chargeable in the Court of Small Causes at Bombay and its office, 

shall be collected in manner hereinafter appearing. 

Gujarat . . , 

In its application to the State of Gujarat,— ' ^ , ■ ’ 

(i) in the heading below Chapter II, after the words Court", ^insert ffie 

words “and in the Court of Smsdl Causes at Ahmedabad"; ^ 

(ii) in Section 3, after second paragraph, insert fixe following paragraph:— 

“and the fees for the tvne being chargeable in the Court of Small Causes of 

Ahmedabad and its office"; 

(iii) in the marginal' note of Section 3, after the words "original side", ijisert the 

words “and in the Court of Small Causes at Ahmedabad." and omit the 

second marginal note.—Guj. Act 29 of 1962, Ss. 2, 3 (6-9-1962).' 

4. Procedure in case of difference as to necessity or amount ^ of fee; —(1) 

Vivien any difference arises between the Officer whose duty it is to see that any 
fee is paid under this Chapter, and any suitor or attorney, as to the necessity of 
paying a fee or the amount thereof, the question shall, when the difference , arises 
in the High Court, be referred to the taxing officer, whose decision thereon shall 
be final subject to revision, on an application, made within sixty days from. the 

date of the decision, by the suitor or attorney or such officer as may be appointed 

in this behalf by the State Government, by the Chief Justice or by* such Judge 
of the High Court as the Chief Justice shall appoint either generally or Specially 
in this behalf. The Chief Justice shall declare who shall be taxing officeri wthin 
the meaning of this sub-section. 

( —----- - 

Section 2 — Note 1 

^11 Flaint is a statement in writing nition of plaint given in Clause (e) in 
or the cause of action in a suit. A third Section 2 of the Act. AIR 1966 Bom 
party notice is not Included In the defl- 126 (127) = 67 Bom LR 644 (DB). 
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ttli any such difference arises in the Court of Small Causes of Bonihav 

W® question shall be referred to the Clerk of the Court, whose decision Uicrc.Hi 
shall be final, subject to revision, on an application, made within sixty days from 
the date of the decision by the party concerned or such officer as may be appoint¬ 
ed iff 'thii behalf by the State Government, by the Chief Judge of the Small 
Cause Court, or by such Judge of that Court as the Chief Judge shall appoint 
‘^ther ^nerally or specially in this behalf. 


Gujarxl 

In its application to the State of Gujarat, sub-section (2) which was omitted hv Cni. 
A. U, O., 1960, and inserted by Guj. Act 29 of 1962, S. 4 is practically the same as in 
Maharashtra with this difference that for the words “of Bombay, the question sludl lx- r<-- 
ferred to the Clerk of the Court , words “of Aliniedabad, the question shall be refoired 
to the Registrar” are substituted and for the words “by the Chief Judge of Small Cause 
Court”, words “by the Chief Judge of the said Court of Small Causes” are ihero—Cu|. 
Art 29 of 1962, S. 4 (6-9-1962). 


CHAPTER III 
COMPUTATION OF FEES 

i J I < i ' 


5, Fees on documents filed, etc., in Courts or in public offices.—(1) No docu¬ 
ment of any of the kinds specified as chargeable in the first or second Scliedule to 
this Act annexed shall be filed, exhibited or recorded in any Court of Justice, or 
shall: be received or furnished by any public officer, unless in respect of such 
document there has been paid a fee of an amount not less than that indicated bv 
either of the said schedules as the proper fee for such document. 


(2) When any difference arises between the officer whose duty it is to see 
that any fee is paid under this Act and any suitor or his pleader, as to the neces¬ 
sity of paying a fee or the amount thereof, the question shall, when the question 
arises in the High Court, be referred to the taxing officer whose decision thereou 
shall be final, subject to revision, on an -application, made within sixty days from 
the date of the decision, by die suitor or his pleader or such officer as may be 
appointed in this behalf by the State Government, by the Chief Justice or by such 
Judge of^ tj^e High Cqurt as the Chief Justice shall appoint either generally or 
specidly in this behalf. 

(3) apy such difference arises in the City Civil Court, Bombay, the 
question si^ be referred to the Registrar of the City Civil Court whose decision 

to revision, on an application, made within sixty days from 
the date of the decision, by the party concerned or such officer as may be appoint- 


Sectlon 5 — Note 1 

. (1) Third party notice will attract 
duty under Section 5 ( 1 ) of the Act if 
it can be said to be a document of any 
kind specified In Schedule 1 or 2 of the 
Act. Third party notice is not a plaint 
or an application to the Court attract¬ 
ing dhty but a praecipe addressed to the 
prothonotary of the High Court and ac¬ 
companying the third parti^ notice Is 
liable to Cbiirt fee as an application 
Am 1958’Bom 126 (127) 67 Bom LR 

854 ] ' Jim- - : , . 

"(^UThe effect Of Sections 5, 6 and 45 
reM'’tbg^h^ is that all documents pre- 
M®»ed‘afteT^ 'the neW ' Act came into 
force are to be charged under the new 
•AAtJij4 .-1 .'Suit-filed b^ore the new Act 
tiameinte force Appeal filed after the 
tisw rAm ciUne Mto force Computa¬ 
tion of the claim'';inTolWd In appeal 
ehiMiId*ibe made In accordance with the 

IVol. 7.1 3 A, M. 15 


provisions of new Act. AIR 1963 Gui 
40 (44, 45) =* (1963) 4 Guj LR 317 (DB). 

(3) Prima facie a public officer who re¬ 
ceives or furnishes documents charge¬ 
able in fees decides the question of suffi¬ 
ciency of the fee in respect of the docu¬ 
ment. Section 5 does not confer on a 
Court of law or even on any other pub¬ 
lic officer to consider the question of in¬ 
sufficiency of fees paid in respect of 
chargeable documents once received or 
furnished by a public officer. AIR 1967 
Bom 224 (226) = 68 Bom LR 555. (Re¬ 
ference by Collector under Section 18 of 
Land Acquisition Act — Court has no 
jurisdiction to decide sufficiency of 
Court-fee stamp on reference applica- 
tion received by collector.) 

(4) Section 5 has no retrospective 
effect. (1961) 63 Bom LR 667 = 1961 
Nag LJ 436 (442) (DB). 
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ed in this behalf by the State Go\ernment, by the Principal Judge or such other 
Judge of tlie said Court as the Princioal Judge shall appoint either generally or 
specially in this behalf. 

(4) When such difference arises in any other Court, the question shall be 
refeiTed to the final decision of the Judge presiding over such Court. 

(5) Nothing in this section shall affect the provisions of the Presidency Small 
Cause Courts Act, 1882, in its application to the State of Bombay. 

Gujarat 

In sub-sections (3) and (5) which were omitted by Guj. A. L. O., 1960, were re¬ 
inserted in tile same words as in Maharashtra except that for the words “in the City 
Civ^'l Court, Bombay , the words “in the Ahmedabad City Civil Court” are to be read 
an<l in sub-section (5), for ‘Bombay’, the word ‘Gujarat’ has to be substituted.—Guj. 
Act 29 of 1932, S. 5 (6-9-1962), 


6. Computation of fees payable in certain suits.—The amount of fee payable 

unrler this Act in the suits next hereinafter mentioned shall be computed as 
follows:— 


For moneys.—(i) fn suits for money (including suits for damages or 
conipeirsation, or arrears of maintenance, of annuities, or of other sums payable 
periodically)—according to the amount claimed; 

oiaintenan'ce and annuities.—(ii) In suits for maintenance (with or 
without a prayer for the creation of a charge), and for annuities or other 
.■>ums i^yable periodically according to the value of the subject-matter of the 
suit and such value shall be deemed to be, in the case of a suit for maintenance, 

the amount claimed to be payable for one year and in any other case, ten 
times such amount: 


Provided that if in a suit for maintenance the plaintiff obtained decree 

for maintenance, the defendant shall be liable to make good the deficit, if 

any, between the fee payable on ten times the amount awarded for one year 

and the fee already paid by the plaintiff; and the amount of such deficit shall, 

without prejudice to any other mode of recovery, be recoverable as an arrear 
of land revenue; 


For other movable property having a market value.—(iii) In suits lor 
movable property' other than money, where the subject-matter has a market- 
value according to such value at the date of presenting the plaint; 

Against recovery of any money due as a tax, etc.—(iv) (a) In suits for 
declaration to obtain adjudication against recovery of money from the plain¬ 
tiff, whether the recovery is as land revenue or arrears of land revenue or 
tax or duty or cess or fee or fine or penalty or under any decree or order of 

a Court or any certificate or award other than under the Arbitration Act, 
1940. 


Section 6 — Note 1 

(1) The combined effect of Sections 5, 

*i when read together would be 

At ^11 documents presented after the 
Act are to be charged under the new 
Act. AIR 1963 Guj 40 (45) = (1963) 4 
Guj LR 317 (DB). 

(2) The suit for declaration to fall 
under the clause must be one in which 
the question of ownership or title 
was in que*tion. AIR 1965 Guj 204 
(207) = (1965) 6 Guj LR 44 (DB). 

13) It is only in cases where a suit is 
filed for a declaration of the nature of 
^nancv on any relief founded on it that 
Cla se (d) of sub-section (iv) of Sec. 6 
comes into operation. It does not apply 
where a declaration of a mere tenancy 


is sought. AIR 1963 Bom 235 (235) = 
64 Bom LR 765. 

(4) Plaintiff claiming right to continue 

in uninterrupted possession of suit land 
and right to challenge any sale in con¬ 
travention of rights conferred on him 
under Bombay Tenancy and Agri¬ 
cultural Lands Act — Rights claimed by 
plaintiffs are incapable of monetary 
evaluation — Provisions of Section 6 (iv) 
(j) and not (d) apply. (1969) 71 Bom 

LR 582 (584). 

(5) Suit, not for a declaration but for 
injunction only — Section 6 (iv) (d) 
has no application. AIR 1969 Bom 423 
(426) = 71 Bom LR 340. 

(6) Suit for declaration of title with 
a relief of possession — Valuation for 
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or in any other manner—one-fourth of ad valorem fee leviable on the amount 
sought to be recovered according to the scale prescribed uuder Article 1 of 
Schedule I with a minimum fee of fifteen rupees: 

Provided that when in addition any consequential relief other than pos¬ 
session is sought, the amount of fee shall be one-half of ad valorem fee on 
the amount sought to be recovered: 

Provided fui-ther that when the consequential reliefs also sought include 
a relief for possession, the amount of fee shall be the full ad valorem lee on 
the amount sought to be recovered; 

Similar claim in respect of movable property.—(b) In suits for declaration 
similar to those falling under sub-paragiaph (a) in respect of movable properly 
—one-fourth of ad valorem fee leviable on the value of the movable propcily 
subject to the minimum fee as under sub-paragraph (a); 


Section 6 — Note 1 (contd.) 
purposes of Court-fee — Section 6 of 
Bombay Court Fees Act corresponds to 
Section 7 (iv) (c) of Court Fees Act 
(1870), but whole arrangement is sub¬ 
stantially altered—Court is not bound to 
accept valuation put by plaintiff in 
view of the Section 6 (iv) (d). (1968) 

^ Guj LR 194 (198, 199) = ILR 

(1968) Guj 99 (DB). 

(7) Where the plaintiffs file a suit 

for a declaration that certain sale effect- 
ed by defendant in favour of defend¬ 
ant 2 was void and ineffective and for 
an injunction restraining defendants 
from proceeding further with the com¬ 
pletion of the alleged sale, the suit falls 
under Section 7 (iv) (c). The suit can¬ 
not be regarded as one falling under 
Schedule 2, Article 17 (iv) to set aside 
an .alienation. Nor does it fall under 
Schedule 2, Article 17 (vii). AIR 1959 
Bom 517 (519) = 60 Bom LR 587 (DB). 

(Case under old Act.) 

(8) Suit for declaration that the deed 
of assignment executed by defendant is 
void against the plaintiff — Not sus¬ 
ceptible to monetary valuation and is 
governed by Section 6 (iv) (j) of the 
Act as the subject-matter of the suit is 
not the property comprised in the deed 
but declaration only. AIR 1969 Bom 66 
(69) = 70 Bom LR 359. 

(9) Suit for injunction — Court on 
construction of plaint coming to the 
conclusion that it was really a suit for 
possession — Suit should not be dis¬ 
missed because'Court-fee on relief of in¬ 
junction only was paid — Court can 
direct the plaintiff to pay as in a suit 
for possession. AIR 1966 Bom 113 (115) 
= 67 Bom LR 452 (DB). 

(10) Suit for declaration that plaintiff 
is benamidar having no interest in suit 
transactions — Suit dismissed — Suit 
falls’ under Section 6 (iv) (j) — Appeal 

Court-fee payable on memorandum of 
®ppeal — Claim of plaintiff not suscepti¬ 
ble to money value — Special provisions 
in Section 6 (iv) (j) of the Bombay 
Court Pees Act prevail against Sch. 1 . 
Article 1 of Court-fees Act (1870). AIR 


1966 Guj 159 (162) = (1965) 6 Gui LH 
855 (DB). 

(11) Suit for recovery of possession of 

mortgaged property from mortgagee — 
In view of general principles of con¬ 
struction general Clause (v) must apply 
to all cases except those falling within 
Clause (X). AIR 1969 Bom 395 (396) = 

71 Bom LR 279 (DB). 

(12) Market value of the property 
means the value of the property which 
a Willing purchaser would pay to a will¬ 
ing seller for the property on the day 
the suit is filed. AIR 1966 Bom 113 (115) 
= 67 Bom LR 452. 

(13) Suit for declaration, injunction, 
partition of immovable joint family 
property — Suit falls under Section 7 
(iv) (b) and (c) and not under Section 7 
(V) or Article 17 (vii) of Schedule II of 
Court-fees Act. AIR 1963 Guj 291 (2981 
= (1963) 4 Guj LR 1022. (Case under 
old Act.) 

(14) Suit for injunction — Prayer for 
asking defendants to discontinue attach¬ 
ment — Prayer is equivalent to prayer 
for setting aside attachment — Suit 
falls under Section 6 ('ixl. AIR 19b9 

Bom 423 (427) = 71 Bom LR 310. 

• 

(15) Suit for recovery of possession of 

mortgaged property from mortgagee - 
Covered by Clause (x) — Even if techni. 
cally the suit may not be a redemption 
suit under Section 62, T. P. Act, for 
purposes of Court-fees Act it does not 
make any distinction between a suit for 
possession simpliciter from mortgagee on 
ground that the mortgage is satisfied 
and a suit for redemption as such. AIR 
1969 Bom 395 (396) = 71 Bom LR 279 

(DB). 

(16) Appeal from a decree for redemp¬ 
tion by defendant — Defendant-ap¬ 
pellant claiming right to remain in pos¬ 
session as tenant — The appeal falls 
under Section 6 (xii) (d) of the Act as 
if the landlord had filed a suit for re¬ 
covery of possession and the defendant 
was defending the suit, since the right 
of redemption was not in dispute. AIR 
1963 Bom 235 (236) = 64 Bom LR 765. 
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Provided that when in addition any consequential relief other than pos¬ 
session is sought, the amount of fee shall be one-half of ad valorem fee levi¬ 
able on the value of such property: 

Provided further that when the consequential reliefs also sought include 
a relief for possession, the amount of fee shall be the full ad valorem fee 
leviable on such value; 

For st«xtus with rnonotnry attribute.—(c) In suits for declaration of the 

status of plaintiff, to which remuneration, honorarium, grant, salary, income, 
allowance or return is attached, one-fourth of ad valorem fee leviable on the 
emoluments or return for one year: 

Provided that when in addition any consequential relief other than pos¬ 
session is sought, the amount of fee shall be oue-half of ad vaJorein fee qq- 
such emoluments or value of return: 

Provided further that when the consequential reliefs also sought include 
a relief for possession, the amount of fee shall be the full ^d -valorem fee on , 
such emoluments or value of return; 

For ownership etc., of immovable property etc.—(d) In suits for declara¬ 
tion in respect of ownership, or nature of tenancy, title, tenure, right, lease, 
freedom or exemption from, or non-liability to attachment with or without 
sale or other attributes, of immovable property, such as a declaration that 
certain land is personal property of the Ruler of any former Indian State or 
public trust property or property of any class or community—one-fourth of ^ 
valorem fee leviable for a suit for possession on the basis of title of the sub¬ 
ject-matter, subject to a minimum fee of eighteen rupees and seventv-five 
naye paise ; 

Provided that if the question is of attachment with or without sale the 
amount of fee shall be the ad valorem fee according to the value of the wiu- 
pcity sought to be protected from attachment with or without sale or rn# , 
fee of fifteen rupees, whichever is less : 

Provided further that, where the defendant is or claims under or through 
a limited owner, the amount of fee shall be one-sixth of such ad valorem 
fee, subject to the minimum fee specified -above : 

Provided also that in any of the cases falling under this clause except its 
first proviso, when in addition any consequential relief other than possession 
is sought the amount of fee shall be one-half of ad valorem fee and when 
the consequential reliefs also sought include a relief for possession the 
amount of fee shall be the full ad valorem fee; 

Declaration for easements etc.—(e) In suits for declaration of easement 
or right to benefits arising out of immovable property, with or without an 
injunction or other consequential relief, the amount of fee shall be as shown 
in the Table be,low 

T(y»W 

Area 

1 ^ r 

fa) The area within the limits of the MunU One-eighth of the ad valorem fee leviable for 
cipal Corporations of Greater Bombay, a suit for possession of the servient tenement 

‘ *{ * 1 Poona and Nagpur. or the dominant tenement, whichever is 

less, subject to a minimum tee or fiiteea 

(b) Areas within the limits of Municipalities One-twelfth of the ad valorem fee leviable lor 

of Sholapur. Kolhapur, *[ * * ] Nasik, a suit for possession of the servient ten^ 

Thana, Dhulia, Jalgaon, Kalyan, *[ * * j ment or the dominant tenement, which- 

Akola, Amravati, Aurangabad ana ever is less, subject to a minimum ree ot 
Jalna. fifteen rupees. 

(c) Any other area in the State of *^Mahar- Ffteen rupees, 

rashtra]. ___ _ 

[®] In entry (a) “Ahmedabad;** in entry (b), “Surat, Baroda,” and "Rajkot, Bhavanag^ 
Jamnagar*’ omitted and in catxy (c), for ‘Bombay* word ‘Maharashtra* subsdtoted 

by Maha. A. L. O., 1960. 
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la its application to the State oi Gujarat, in the tabic below sub-clause (e) <>t 

clause (iv) in * column 1— 

(i) in entry (a) for “Municipal Corporations of Greater Bombay, Alunedabad, 
Poona and Nagpur” substitute “Municipal Corporation of Ahmedahad;’' 
fii) in entry (b) omit ‘Sholapur,* ‘Kolhapur/ 'Nasik/ ‘Thana/ ‘Dhulia/ 'Jalgaon,’ 
*Kalyan,* ‘Akola,’ ‘Amiaoti,’ ‘Aurangabad and Jalna.'“ 


(iii) in entry (c), for “State of Bombay” substitute “State of Gujarat.” — Gni. 

A. L. O. 1960, S. 3 and Schedule (1-5-1960), 

For otlier status without monetary attribute.—(f) In suits for declaration 
of status to which no direct monetary attribute is attached such as a declara¬ 
tion that the plaintiff is a married husband or wife of the defendant or 
divorced husband or wife of the defendant or a declaration about legitimacy 
of children or about citizenship rights or about an adoption—thirty rupees. 

Provided that where injunction or other consequential relief is also 
sought in such case, the amount of fee shall be fifty rupees; 

For charge on property.—(g) In suits for declaration of a charge in 
favour of the plaintiff on movable or immovable property—one-half of ad 
valorem fee payable on the charge amount. 

''Provided that where - injunction or other consequential relief is also 
sought in such cases, the amount of fee shall be the full ad valorem fee pay¬ 
able on the charge amount; 

For periodical money returns.—(h) In suits for declaration in respect of 
periodical charge or money return in favour of or against the plaintiff—One- 
half of ad valorem fee payable on the charge for 5 years if the charge is 
annual and on the charge for one year if the period of the charge is less than 


one year; 

®[For voidance of sale, contract for sale, etc.—(ha) In suits for declara¬ 
tion that any sale, or contract for sale, or termination of contract of sale, of 
any moveable or immoveable property is void—one-fourth of ad valorem fee 
leviable on the value of the property; 

(hb) In suits for declaration that any proceedings for compiilsoiy acquisi¬ 
tion of any moveable or immoveable property are void—one-fourth oi ad 
valorem fee leviable on the value of the property.] 

[•] Inserted by the Maha. Act IX of 1970, S. 4 (a) (16-3-70). 

For accounts.—(i) In suits for accounts—according to the amount at 
which the relief sought is valued in the plaint or memorandum of appeal, 
subject .to the provisions of Section 8, and subject to a minimum fee of twen¬ 
ty rupees; 

For other declarations.—(j) In suits where declaration is sought, with or 
without injunction or other consequential relief and the subject-matter in dis¬ 
pute is not susceptible of monetary evaluation and which are not otherwise 
provided for by this Act — ®[ad valorem fee payable, as if the amount or 
value of the subject-matter was three hundred rupees;] — In all suits under 
clauses (a) to (i), the plaintiff shall state the amount at which he values the 
relief sought, with the reasons for the valuation; 

’ ®] Substituted for 'thirty-rupees* by Maha. Act IX of 1970, S. 4 (b) (16-3-70). 

For possession of lands, houses and gardens.—(v) In suits for the posses¬ 
sion of lands, houses and gardens—according to the value of the subject- 
matter, and such value shall be deemed to be, where the subject-matter is a 
^ house or garden—according to the market value of the house or garden and 
where the subject-matter is land, and— 

(a) where the land is held on settlement for a period not exceeding thirty 
i • years and pays the full assessment to Government—a sum equal to 

twelve and a half times the survey assessment; 
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(b) where the land is held on a permanent settlement or on a settlement 

for any period exceeding thirty years, and pays the full assessment to 

Government—a sum equal to twenty times the survey assessment; and 

(c) where the whole or any part of the annual survey assessment is reimt- 

ted—a sum computed under sub-paragraph (a) or sub-paragraph (y, 

as the case may be, in addition to twenty times the assessment* or the 

portion of assessment, so remitted; 

To enforce a right of pre-emption.—(vi) In suits to enforce a right of 
pre-emption — according to the value (computed in accordance with 
graph (v) of this section) of the land, house or garden in respect of which 

the right is claimed; 

For share in joint property.—(vii) In suit for partition and separata 
possession of a share of joint family property or of joint property, or to en¬ 
force a right to a share in any property on the ground that it is joint family 
property or joint property whether or not the plaintiff is in actual or con- 
.striictive possession of the property of which he claims to be a coparcener 
or co-owner—according to the value of the share in respect of which the 
suit is instituted; 

Explanation,—For the purposes of this paragraph, if the property in 
which a share is claimed consists of or includes any land assessed to land 
revenue for the purpose of agriculture, the value of such land shall be deem¬ 
ed to be the value as determined under paragraph (v) of this section; 

For interest of assignee of land revenue.—(viii) In suits for the interest 
of an assignee of land revenue,—fifteen times his net profits as such for the 
year next before the date of presenting the plaint; 

To set aside an attachment.—(ix) In suits to set aside an attachment of 
land or of an interest in land or revenue—according to the amount for which 
die land or interest was attached ; 

Provided that, where such amount exceeds the value of the land or 
interest, the amount of fee shall be computed as if the suit were for the 
possession of such land or interest; 

To redeem.—(x) In suits against a mortgagee for the recovery of the 
property mortgaged, and in suit by a mortgagee to foreclose the mortgage. 

To foreclose.—or, when the mortgage is mad© by conditional sale^ to 
have the sale declared absolute— 

according to the principal money expressed to be secured bv the instru¬ 
ment of mortgage; 

For specific performance.—(xi) In suits for specific performance 

(a) of a contract of sale—according to the amount of consideration. 

(b) of a contract of mortgage—according to the, amount agreed to be 
secured, 

(c) of a contract of lease—according to the aggregate amount of the. fine 
or premium (if any) and of the rent agreed to be paid during the first < year 
of the term, 

(d) of an award—according to the amount or value of the property m 
dispute; 

Between landlord and tenant.—dCxii) In the following suits between land¬ 
lord and tenant:— 

(a) for the delivery by a tenant ol the counterpart of a lease, 

(b) to enhance the rent of a tenant having a right of occupancy, 

(c) for die delivery by a landlord of a lease, 

(d) for the recovery of immovable property from a tenant, including * 
tenant holding over after the determination of a tenancy. 



[The] Bombi\y Coiirt-fces Act, 1959 


[App II] 231 


(e) to contest a notice of ejectment, 

(f) to recover tlie occupancy of immovable property Irorrt which a 

tenant has been illegally ejected by the landlord, and 

(g) for abatement of rent— 

according to the amount of the rent of the immovable property to which 
the suit refers, payable for the year next before the date of present* 
ing the plaint. 

7. Fee on memorandum of appeal against order or award relating to com¬ 
pensation in certain cases.-(1) The amount of fee payable under this Act on 

a memorandum of appeal against an order relating to compensation under any Act 
for the time being in force for the acquisition of land for public purposes shall 
be computed according to the difference between the amount awarded and the 
amount claimed by the appellant. 

(2) The amount of fee payable under this Act on a memorandum ot appear 
against an award of a Claims Tribunal preferred under Section 110-D of the 
Motor Vehicles Act, 1939, shall be computed as follows : 

(i) If such appeal is preferred by the insurer or owmer of the motor vehicle 
— the full ad valorem fee leviable on the amount at which the relief 
is valued in the memorandum of appeal according to the scale pres¬ 
cribed under Article 1 of Schedule I; 

(li) If such appeal is preferred by any other person—one-half of ad valorem 
fee leviable on the amount at which the relief is valued in the nieino* 
randum of appeal according to the said scale : 

Provided that if such person succeeds in the appeal, he shall be liabfe to 
make good the deficit, if any, between the full ad valorem fee payable on the 
relief awarded in the appeal according to the said scale and the fee already paid 
by him; and the amount of such deficit shall, without prejudice to any other n^ode 
of recovery, be recoverable as an arrear of land revenue. 


8. Inquiry as to valuation of suits.—If the Court is of opinion that the sub¬ 
ject-matter of any suit has been wrongly valued or if an application is made to the 
Court for the revision of any valuation made, the Court may revise the valuation 
and determine the correct valuation and may hold such inquiry as it thinks fii 
for such purpose. 


, 9. Investigation to ascertain proper valuation.—(1) For the purpose of the 
» under Section 8 the Court may depute, or issue a commission to any suit 

able person to make such local or other investigation as may be necessary and 
to report thereon to the Court. Such report and anyl evidence recorded bv such 
person shall be evidence in inquiry. ' _ 

(2) The Court may, from time to time, direct such party to the suit as i» 
thinks fit to deposit such sum as’the Court thinks reasonable as the costs of the 


Section 7 — Note 1 

(l)i The expressions ‘amount awarded* 
and ‘amount claimed’ in Section 7 (1) of 
Bombay Court Fees Act do not include 
interest awarded or interest claimed. 
AIR 1965 Guj 212 (213) = (1964) 5 Guj 
LR 852 (DB). 

^>^2) Appeal against the order awarding 
Oompens^iOn under L/Ond Acquisition 
Court-fee is to be paid on the dif- 
Krence between the amount of compen¬ 
sation awarded and the amount of 
comp^satioh claimed in appeal. AIR 
1M7 -Ou| 182 (183) = (1966) 7 Guj LR 


, Section 8 — Note 1 

(1) The section enables a Court when¬ 
ever a question of valuation of the sub¬ 
ject-matter of the suit is raised to de¬ 
cide the same. The manner of enquiry 
is left to the Court. AIR 1966 Bom 113 
(115) = 67 Bom LR 452 (DB). 

(2) Suit for declaration and injunc¬ 

tion that a sale deed effected by 1st de¬ 
fendant in favour of defendant 2 was 
illegal, ineffective and void and for in¬ 
junction — Valuation put by plaintiff 
not shown to be wrong — The Court is 
incompetent to revise it under Sec. 8-A 
of the Court Fees Act 1870 as amended 
by Bombay Act 12 of 1954. AIR 1959 
Bom 517 (519) = 60 Bom LR 587 (DB). 

(Case under old law.) 
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jnqni’jy, and if the costs are not deposited within such time as the Court shall fix, 
may, notwithstanding anything contained in any other Act, reject the plaint or as 
the case may be, the appeal, if such party is the plaintiff or the appellant and in 
any other case, may recover the costs as a public demand : 

Provided that when any plaint or appeal is rejected under this section the^ 
court-fee already paid shall not be liable to be refunded, 

10. Power of persons making inquiry under Sections 8 and 9.—(1) .. The 

Court, when making an inquiry under Section 8 and any person making an 
investigation, under Section 9 shall have respectively for the purposes of ' 

inquiry or investigation, the powers vested in a Court under the C^e of 
Procedure, 1908, in respect of the following matters, namely : 

(a) enforcing the attendance of anv person and examining him on oath. Of 
affirmation; ^ 

(h) compelling the production of documents or material objects; ,■ nio* 

(c) issuing commissions for the examination of witnesses; / u s d/ 

(d) taking or receiving evidence on affidavits. 

(2) An inquir\' or investigation referred to in sub-section (1) shall be deem¬ 
ed lo be a judicial proceeding within the meaning of Sections 193 and 228 of the 
Indian Penal Code. 

11. Costs of inquiry as to valuation and refund of excess fee,—If in the 
result of an inquiry under Section 8 the Court finds that the subject-matter of 
t!u‘ suit has been under-valued, the Court may order the party responsible for 
the undervaluation to pay all or any part of the costs of the inquiry. ^ 

If in the result of such inquiry the Court finds that the subject-matter of 
suit lias not been undervalued the Court may, in its discretion, order that .al,l or 
an\’ part of such costs shall be paid by Government or by any party to the suit 
at whose instance the inquiry has been undertaken and if any amount exceeding 
the proper amount of fee has been paid shall refund the excess amount so paid. 

12. Appointment of inspecting officers and recovery in cases reported, byi 

them.—(1) The State Government may appoint generally, or in any case,, or 
any specified class of cases in any local area, one or more officers to, be cafl^ 
inspecting officers. ^ ‘ ' ' 

(2) Tlie inspecting officer may, subject to the control oi the Cdiirt c'oncfemed 
evainine the records of any case which is pending or has been disposed of,^ 
a view to finding out whether proper fees have been paid therein. 

11 I k ifjTi ol 

C3) If on such examination, the inspecting officer finds that , the feej p^ablf^ 
under this Act on any document filed, exhibited or recorded such has not 

l)Pon paid or has been insufficiently paid, lie sh^l report the |lact to, the pi^esid^^ 
officer of the Court. ' - 

(4) Such presiding officer after satisfying himself i of. the correctness of such 
report, shall record a provisional finding that the proper fee has not been P^dd 
inid determine the amount of the fee payable and sucK'^ Ri’rtKiir soAi'^ as' Bis ’ tnmks 
reasonable as the costs of the inquiry and the person frbm^wlidm ^e, 
difference thereof, if any, and the costs shall be recov^able. b>h-iHv/6 Jasaetfu 

(5) After recording a finding under sub-section (4), the'presicfin^‘^<jii^c^i;?^3 
issue a notice to the person referred to in that sub-section to show cause why he 
should not be ordered to pay the fee'^ and. the cos^ determinedi hereunder, afid, 
if sufficient cause is not shown, the presiding officer shalb confirm 

make an order requiring such person to pay the proper ' and this befdre 

a snecifipd dif*. <.r ,, • ' I* - .'nn.. . u n-> 3 v,-r u-Tj ji-'nJl 

jnuoniR ofit bcK bsbTBWB (loiJBa 

(6) If such person fails to pay the fee’,aiid'the'^eostp iri' 
provisions of sub-section (5), they shall, on The certificate bf sucli presiding 
be recoverable as an arrear of land revenue. 
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‘Juiiil^'i.fTaadiig of court-fees and their recovery in suits for mesne profits or oc- 
odttnt^l)' In a suit for die recovery of possession of immovable piopeily unci 
mesno ^profits for mesne profits or for an account, the difference, if any, be- 
tweenj ( 1 ^ 0 'fee actually paid and the fee which would have been payable had the 
suit comprised the whole of the profits or amount found due shall, on delivery 
of rudgment, be taxed by the Court and shall be leviable from the plaintiff and 
if irox by‘him within thirty days from the date of the judgment be recover¬ 
able *abc 9 rding to the law and under the rules for the time being in force lor 
the fecovery of arrears of land revenue. 


ti /y 


{ • { 


(2) The Court shall send a copy of the decree passed in such suit to tlie 
Collector. 


, (3) No decree for mesne profits passed in any such suit by the Court shall 

until a certificate to the effect that such difference is paid or recox’er- 
ed, $i^^d by the Court which passed the decree or by the Collector who re- 
coV^r^d’ the amount, is produced along with the application for such execution. 

Explanation.—For .the purpose of this section, “plaintiff” includes any party 
toba iuif' to whom any profits or amount are or is found to be due. 

. i->bin i 

14. Decision of questions as to valuation.—(1) Every question relating to 
valuation for the purpose of determining the amount of any fee chargeable under 
thi9'Chapter on a plaint or memorandum of appeal shall be decided by the 
Court in which such plaint or memorandum as the case may be, is filed, and such 
d^ision shall be final as between the parties to thq suit. 


iKll) 


But whenever any such suit comes before a Court of appeal, reference of 
r^eyisi^n, if such ,Court considers that the said question has been wrongly decid¬ 
ed to the debriihent of the revenue, it shall require the party by whom such fee 
has been pjffd to pay so much additional fee as would have been pajable had 
the question been rightly decided. 


15. Refund of fee paid on memorandum of appeal.—If an appeal or plaint, 
whibh has been rejected by the lower Court on any of the grounds mentioned in 
thfe 'Cbde bf Civil Procedure, 1908, is ordered to be received, or if a suit Is 
remanded in appeal, on any of the grounds mentioned in Rule 23 of Order -11 
in' the' first ‘Schedule to the same Code for a second decision by the lower Court, 
the Appellate Court shall grant to the appellant a certificate, authorising him to 
receive back from the Collector the full amount of fee paid on the memorandum 

Provided that if, in the case of a remand in appeal the order of remand sivill 
nbt'bovbr< the whole of the subject-matter of the suit, the certificate so granted 
^Hdll'lnot ai^drize the appellant to receive back more than so much fee as would 
have !• beeni' originally payable on^ the part or parts of such subject-matter in res- 
Jiect whereof-the suit has been remanded. 


, 16. Rrfufid of fee on application for review of judgment.—Where an applica- 
rion for' . of judgment is presented on or after the ninetieth day from the 

the decree, the Court, Unless the delay was caused by the applicant’s 
'its' discretion, grant him a certificate authorizing him to receive 
Mbfe’'frdih the Collector , so rhuch of the fee paid' on the application as exceeds 
the fee which would have been payable had it been presented before such day. 

Court reverses or modifies its former decision on ground 
of inis tnlcft..—^Where, an application for a review of judgment is admitted, and 

Whbarln'g, tiSe Court reverses or modifies its former decision on the 
^"mfetakb in law or fact, the applicant shall be entitled to a certificate 
Cburt 'aurfhdrfiing'him to receive back from the Collector so much of the 

io lo -Npite 1, amount paid before delivery' of judg- 

fl)-**Amount found due on delivery of ment and not stated in judgment to be 
jud^ent" — Words do not apply to due. 10 Guj LR S40 (640). 
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fee paid on the application as exceeds the fee payable on any other applicaH^ 
to such Court under the second Schedule to this Act, No, 1, clause (c) or ch (£)• 
But nothing in the former part of this section shall entitle the applicant to 
such certificate where the reversal or modification is due, wholly or in part, to 
fresh evidence which might have been produced at the original hearing. 


“[17-A. Period of limitation for refund of fees under Section 15, 16 or 17.— 
Where a certificate is granted to any person under Section 15, 16 or 17, no fee 
thereunder shall be refunded, unless such person presents it to the Collector, or 
such other authority as may be prescribed by rules, for encashment, within two 
years from the date of issue of the certificate by the Court.] 

[°] Inserted by Maha. Act 18 of 1966, S. 2 (16-6-1966). 


IS. Multifarious suits.—Where a suit embraces two or more distinct sub^ 
jects, the plaint or memorandum of appeal shall be chargeable with the aggregate 
amount of the fees to which the plaints or memoranda of appeal in suits embrac¬ 
ing separately each of such subjects would be liable under this Act. 

Nothing in the foi-mer part of this section shall be deemed to affect the 
power conferred by the Code of Civil Procedure, 1908, Schedule I» Order 2, 
Buie 6. 


19. Written examinations of complainants.—rWhen the first or only examina¬ 
tion of a person who complains of the offence of wrongful confinement, or of 
wrongful restraint, or of any offence other than an offence for which police 
cers may arrest without a warrant, and who has not already presented a petition 
on which a fee has been levied under this Act, is reduced to writing under the 
piovisions of the Code of Criminal Procedure, 1898, the complainant shall P*y 
a fee of one rupee unless the Court thinks fit to remit such payment. 

20. "[(I)] Exemption of certain documents.—Nothing contained in this Act 
shall render the following documents chargeable with any fee: 

(i) Power-of-attomey to institute or defend a suit when executed by a 

member of any of the Armed Forces of the Union not in civil employ¬ 
ment. - j 

(ii) Application for certified copies of documents or for any other purpose 

in the course of a criminal proceeding presented by or on behalf or 
the State Government to a criminal Court. 

(iii) Written statements called for by the Court after the first hearing of a 
suit. 

(iv) Probate of a will, letters of administration, and, save as regards debte 
and securities, a certificate under Bombay Regulation VIII' of 1827t 
or any corresponding law in force, where the amount or value of Ae 
property in respect of which the probate or letters or certificates shall 
be granted does not exceed one thousand rupees. 

(v) Application or petition to a Collector or other officer making a settle-' 

ment of land revenue, or to a Board of Revenue, or a Commissioner pf 
Revenue, relating to matters connected with the assessment of land or 
the as,certainment of rights thereto or interest therein, if presented, 
previous to the final confirmation of such settlement. 

(vi) Application relating to a supply for irrigation of water belonging to 
Government, 

(vii) Application for leave to extend cultivation, or to relinquish land, when, 
presented to an officer of land revenue by a person holding, under 
direct engagement with Government, land of which the revenue is 
settled, but not permanently. 

(viii) Application for service of notice of relinquishment of land or of 
enhancement of rent. 


lApp II] 235 


[The] Court-fees Act, 1959 

(ix) Written authority to an agent to distia'in. 

(x) Petition, application, charge or information respecHng any offence wlion 

presented^ made or laid to or before a Police pilicei\ or to or beloie 
the Heads of Villages or the Village Police. 

(xi) Petition by a prisoner, or other person in duress or under restraint of any 
Court or its Officer. 

(xii) Complaint of a public servant (as defined in the Indian Penal Code), 
a municipal Officer, or an officer or servant of a Railway Company. 

(xiii) Application for the payment of money due by Government to the 
applicant. 

(xiv) Petition of appeal against any municipal tax. 

(xv) Applications for compensation under any law for the time being in 
force relating to the acquisition of property for public purposes other 
than those chargeable under Article 15 of Schedule I. 

*[(2) Nothing contained in this Act shall render an application to the Court 
under Section 543 of the Companies Act, 1956, chargeable with any fees: 

Provided that, if the applicant succeeds, the person, director, managing agent. 
Secretary and treasurer, 'manager, liquidator or officer of the company concein^ 
against whom an order is made by the Court under that section, shall be 
to pay die fee leviable on a plaint in a suit for the same relief as is ordered by 
the Court; and the amount of such fee shall, without prejudice to any othei mode 
of recovery, be recoverable as an arrear of land revenue.] 

I®] Original Section 20 was renumbered as sub-section (1) and sub-seefion (2) was 
added by Bombay Court-fees (Amendment) Act (18 of 1960), Secti;)n 2 (15-11- 

1960). 

[t] Administration of Estates Regulation. • 

Gujarat 

In its application to State of Gujarat, Section 20 will be as before its amendment in 

Maharashtra. 


CHAPTER IV 

PROBATES, LETTERS OF ADMINISTRATION AND CERTIFICATES 

OF ADMINISTRATION 

21. Belief where too high a court-fee has been pjud.—Where any person on 
applying for the probate of a will or letters of administration has estimated the 
property of the deceased to be of greater value than the same has aftenvarcls 
proved to be, and has consequently paid too high a court-fee thereon, if, within 
six months after the true value of the property has been ascertained, such person 
produces the probate or letters to the Chief Controlling Revenue Authority for the 
local area in which the probate or letters have or has been granted, and delivers to 
auch Authority a particular inventory and valuation of the property of the deceased, 
verified by ^davit or affirmation, and if such Authority is satisfied that a greater 
fee was paid on the probate or letters than the law required, the said Authority 
may— 

(a) cancel the stamp on the probate or letters if such stamp has not been 
^ already cancelled; 

* (b) substitute another stamp tor denoting The court-fee which should have 

been paid thereon; and 

(c) make an allowance for the difference between them as in the case of 
• spoiled stamps, or repay the same in money, at his discretion, 

4 

22. Relief when debts due from a deceased person have been paid out of his 
estc^—Whenever it is proved to the satisfaction of such Authority that an exe- 
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cutor or administrator has paid debts due from the deceased to such an amount 
as, being deducted out of the amount or value of the estate, reduces the same 
to a sum which, if it had been the whole gross amount or value of the estate, 
would have occasioned a less court-fee to be paid on the probate or letters of 
administration granted in respect of such estate than has been actually paid thereon 
under this Act, such Authority may return the difference, provided the same be 
claimed within three years after the date of such probate or letters. 

But when, by reason of any legal proceeding, the debts due from the 
deceased have not been ascertained and paid, or his effects have not been recover¬ 
ed and made available, and in consequence thereof the executor or administrator 
is prevented from claiming the return of such difference within the said term of 
three years, the said Authority may allow such further time for making the claim 
as ina>’ appear to be reasonable under the circumstances. 

23. Relief in case of several grants.—Whenever a grant of probate or letters 
of administration has been or is made in respect of the whole of the property be¬ 
longing to an estate, and the full fee chargeable under this Act has been or is 
jiaid thereon, no fee shall be chargeable under the same Act when a like grant is 
made in respect of the whole or any part of the same property belonging to the 
same estate. 

Whenever such a grant has been or is made in respect of any property 
Ibnniug part of an estate, the amount of fees then actually paid under this Act 
shall be deducted when a like grant is made in respect of property belonging to 
liie same estate, identical with or including the property to which the former grant 
relates. 

24. Probates declared valid as to tinst property (hough not covered by court- 
fcc.—The probate of the will or the letters of administration of the effects of any 
person deceased heretobefore or hereafter granted shall be deemed valid and available 
by his executors or administrators for recovering, transferring or assigning any mov- 
a}>le or immovable property whereof or whereto the deceased was possessed or 
entitled either wholly or partially as a trustee, notwithstanding the amount or 
\a!ue of such property is not included in the amount or value of the estate in res¬ 
pect of which a court-fee was paid on such probate or letters of administration. 

CT- 

2.5. P^o^^sion for case where too low a court-fee has been paid on probates, 
—Where any person on applying for probate or letters of administration has 
estimated the estate of the deceased to be of less value than the same has after¬ 
wards proved to be, and has in consequence paid too low a court-fee thereon, the 
Chief Controlling Revenue Authority for the local area in which the probate or 
letters has or have been granted may, on the value of the estate of the deceased 
being verified by affidavit or affirmation, cause the probate or letters of adminis¬ 
tration to be duly stamped on payment of the full co\irt-fee which ought to have 
been originally paid thereon in respect of such value and of the further penalty, 
if the probate or letters is or are produced within one year from the date of the 
grant, of five times, or, if it or they is or are produced after one year from such 
date, of twenty times, such proper court-fee, without any deduction of the court- 
fee originally paid on such probate or letters: 

Provided that if the application be made within six' months after the ascer¬ 
tainment of the true value of the estate and the discovery that too low a court-fee 
was at first paid on the probate or letters, and if the said Authority is satisfied 
that such fee was paid in consequence of a mistake or of its not being known at 
the time that some particular part of the estate belonged to the deceased, and 
w'ithoiit any intention of fraud or to delay the payment of the proper court-fee, 
the said Authority may remit the said penalty, and cause the probate or letters to 
be duly stamped on payment only of the sum wanting to make up the fee which 
should have been at first paid thereon. 
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26. Administrator to give proper security before letters stamped under Sec¬ 
tion 25.—In case of letters of administration on which too low a court-fee Ire; 
been paid at first, the said Authority shall not cause the same to be fully slamjiMl 
in a manner aforesaid until the administrator has given such security to the Couit 
by which the letters of administration have been granted as ought hy law to Ii 0 ve 
been given on the granting tliereof in case the full value of the estate of Uk 

deceased had been tlien ascertained. 

* 

27. Executors, etc., not paying full court-fee on probates, etc., within six 
months after discovery of underpayment.—Where too low a court-fee has been 
paid on any probate or letters of administration in consequence of any rniitahe, 
or of its not being known at the time that some particular part of the estate be¬ 
longed to the deceased, if any executor or administrator acting under such pro¬ 
bate or letters does not, within six months after the discovery of the mistake or ot 
any effects not known at the time to have belonged to the deceased, apply to tlic 
said Authority and pay what is wanting to make up the court-fee which ought tc 
have been paid at first on such probate or letters, he shall forfeit the sum of one 
thousand rupees and also a further sum at the rate of ten rupees per cent on die 
amount of the sum wanting to make up the proper court-fee. 

28^ Notice of applications for probate or letters of administration to be 
given to Revenue authorities, and procedure thereon.—(1) Where an applicatiot. 
for probate or letters of administration is made to any Court other than the High 
Court, the Court shall cause notice of the application to be given to the Ccllectcr. 

(2) Where such an application as aforesaid is made to the High Court, the 
High Court shall cause notice of the application to be given to the Chief Con¬ 
trolling Revenue Authority. 

(3) The Collector within the local limits of whose revenue jurisdiction the pro¬ 

perty of the deceased or any part thereof is, may at any time inspect or cause tc 
be inspected, and take or cause to be taken copies of, the record of any ca.se in 

which application for probate or letters of administration has been made; and ir: 

such inspection or otherwise, he is of opinion that the petitioner has underestimated 
Ae value of the property of the deceased, the Collector shall forward his reccit, 
giving therein his reasons for his opinion and his estimate of the true vaJuaticr., 
to the Prothonotary of the High Court or the Court, as the ca'^e may be, s^i-v-ng 

at the same time a copy of his report on the petitioner. 

(4) If within thirty days from the date of receipt of the copy of the Collector's 
report served on him under sub-section (3), the petitioner does not file in Coiirl bis 
objections to the Collector’s valuation, the Court shall make an order amending 
the petitioner’s valuation in accordance with the report of the Collects?, 

(5) If within the aforesaid period the petitioner files in Court his objection, 
the Court shall hold, or cause to be held, an inquiry in accordance with the pio 
visions of Ss. 9, 10 and 11 as if the application were a suit, and shall record a 
finding as to the true value as near as may be, at which the properti- of the de 
ceased should have been estimated. The Collector shall be deemed to be a party 
to the inquiry. 

(6) The finding of the Court recorded under sub-section (5) shall be final, but 
shall not bar the entertainment and disposal by the Chief Controlling Revenue 
Authority of any application under Section 25. 

(7) The State Government may make rules for the guidance of Collectors in 
the exercise of the powers conferred by sub-section (3). 

29. Payment of court-fee in respect of probate and letters of administra 
Ron.—(1) No order entitling the petitioner to the grant of probate or letters of 
administration shall be made upon an application for such grant until the peti¬ 
tioner has filed in the Court a valuation of the property in the form set forth in 
the Third Schedule, and the Court is satisfied that the fee mentioned in No. 10 of 
the First Schedule has been paid on such valuatloo. 
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(2) The grant of probate or letters of administration shall not be delayed by 
reason of ai^y report made by the Collector under Section 28, sub-section (3). 

SO. Recovery of penalties, etc.—<1) Any excess fee found to ^ payable on 
an inquiiy held under Section 28, and any penalty or forfeiture under Section 27 
may, on the certificate of the Chief Controlling Revenue Authonty, be recovered 
fiom the executor or administrator as if it were an arrear of land revenue by any 
Collector 

(2) The Chief Controlling Revenue Authority may remit the whole or any 
part of-any such penalty or forfeiture as aforesaid or any part of any penalty under 
Section 25 or of any. court-fee under Section 25 in excess of the full court-fee 
wnich ought to have been paid. 

31. Sections 5 and 40 not to apply to probates or letters of administration.— 
Nothing in Section 5 or Section , 40 shall apply to probates or letters of adminis- 
tiation. 


CHAPTER V 
PROCESS FEES 


32. Rules as to cost of processes.—The High Court shall make rules as to 
tl'.e following matters:— 


(i) the fees chargeable for serving and executing processes issued by such 

Court in its appellate jurisdiction, and by the other Civil and Revenue 
Courts established within the local limits of such jurisdiction; 

(ii) the fees chargeable for serving and executing processes issued by the 

Criminal Courts, established within such limits in the case of offences 
other than offences for which police officers may arrest without a 
warrant; and 

(iii) the remuneration of the peons and all other persons employed by leave 
of a Court in the service or execution of processes. 

The High Court may from time to time alter and add to the rules so made. 

Confirmation and publication of rules,—All such rules, alterations and additions 
fhall, after being confirmed by the State Government, be published in the Official 
Gazette, and shall thereupon have the force of law. 

S3. Tables of process-fees.—A table in the English and regional languages, 
showing the fees chargeable for such service and execution shall be exposed to 
view in a conspicuous part of each Court. , 


• / 

34. Number of peons in District and subordinate Comts.—Subject to rules 
to be made by the High Court and approved by the State Government, every Dis¬ 
trict Judge, the Principal Judge of the Bombay City Civil Court and every Magis¬ 
trate of a District shall fix, and may from time to time alter the number of peons 
necessary to be employed for the service and execution of processes issued out 
of his Court, and each of the Courts subordinate thereto; 


Number of peons in mofussU Small Cause Courts.—and for the purposes of 
this section, every Court of Small Causes established under the Provincial Small 
Cause Courts Act, 1887, shall be deemed to be subordinate to the Court of the 
District Judge. 


Gujarat 


In its application to the State of Gujarat, in Section 34, after the words 
Di^hicl Judge,** insert the words “the Principal Judge of the Ahmedabad 
Civil Court”.—Guj. Act 29 of 1962, S. 6 (6-9-1962). 


‘‘every 

City 
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A S5. Number of peons in Revenue Courts.—S\ibject to niles to be framed l)y 
the Chief Controlling Revenue Authority and approved by the State Govenimcni, 
every officer performing the functions of a Collector of a District sliall fix, and 
may from time to time alter, the number of peons necessary to be eniploypd lor 
the service and execution of processes issued out of his Court or the Coiuis sub¬ 
ordinate to liim 

CHAPTER VI 

OF THE MODE OF LEVYING FEES 

36. Rate of fee in force on date of presentation of document to be appli¬ 
cable.—All fees shall be charged and collected under this Act at the rate in loicc 
on the date on which the document chargeable to court-fee is or was presented. 

37. ^Uection of fees by stamps.—All fees referred to in Section 3 or 
chargeable under this Act shall be collected by stamps. 

38. Stamps to be impressed or adhesive.—The stamps used to denote 
any fees chargeable under this Act shall be impressed or adhesive or 
partly impressed or partly adhesive, as the State Government may, by notification 
in the OfiBcial Gazette from time to time, direct 

39. Rules for supply, number, renewal and keeping accounts of stamps.—The 
State Government may, from time to time, make rules for regulating— 

(a) the supply of stamps to be used under this Act, 

(b) the number of stamps to be used for denoting any fee chargeable under 

this Act, 

(c) the renewal of damaged or spoiled stamps, and 

^ (d) the keeping accounts of all stamps used under this Act: 

Provided that in the case of stamps used under Section 3 in the High Court, 
such rules shall be made with the concurrence of the Chief Justice of such Court. 

All such rules shall be published in the Official Gazette, and shall thereupon 
have the force of law. 

40. Stamping documents inadvertently received.—No document which ought to 
hear a stamp under this Act shall be of any validity, unless and until it is pio- 
perly stamped. 

But, if any such document is through mistake or inadvertence received, filed . 
or used in any Court or office without being properly stamped, the presiding Judge 
or the head of the office, as the case may be, or, in the case of the High Court, 
any Judge of such Court, may, if he thinks fit, order that such document be stamp¬ 
ed as he may direct; and, on such document being stamped accordingly, the 
same and every proceeding relative thereto shall be as valid as if it had been 
properly stamped in the first instance. 

41. Amended document.—Where any such document is amended in 
order merely to correct a mistake and to make it conform to the original intention 
of the parties, it shall not be necessary to impose a fresh stamp. 

Section 36 — Note 1 (Reference by collector under Section 18 

(1) The provision of the section by Land Acquisition Act — Court to which 
Itself is not sufficient to indicate a reference is made has no power to de¬ 
necessary intention to affect the vested cide sufficiency of Court-fee stamp on 
rights even in the matter of rates charg- the reference application received by 
ed. (1961) 63 Bom LR 667 = 1961 NLJ collector.) 

436 (443). (2) An application to the collector for 

r Section 40 — Note 1 making a reference to a Court of law 

(1) Question of sufficiency of stamps under Section 18 of Land Acquisition Act 
for document received by public officer — Application Insufficiently stamped — 
is to be finally decided by public officer The defect does not render the applica- 
alone. — The Court before which the tion inherently invalid — Defect can be 
. documents have come has no authority cured under Section 40. AIR 1967 Bom 
^to decide the question — If the Court of 224 (227) 68 Bom LR 555. 

law thinks the document insufficiently [See however AIR 1967 Guj 154 (187) 
stamped it should refer it back to the = (1966) 7 Guj LR 879 (DB). (Applica- 
public officer for the purpose. AIR 1967 tion without proper stamp is no ap- 
Bom-224 (226, 227} » 68 Bom LR 555. plication at all.)] 
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42. Cancellation ol stanip.—No document requiring a stamp under this Act 
shall be filed or acted upon in any proceeding in any Court or office until the 
stamp has been cancelled. 

Such officer as the Court or the head of office may from time to time appoint 
shall, on receiving any such document, forthwith effect such cancellation by punch¬ 
ing out the figurehead so as to leave the amount designated on the stamp uri- 
touched, and the part removed by punching shall be burnt or otherwise des¬ 
troyed. 


CHAPTER Vn j, : 

MISCELLANEOUS 

43. Repayment of fee in certain circumstances.—(1) When any suit in a 
roiirt °[or any proceetiing instituted by presenting a petition to a Court under 
the Hindu Marriage Act, 1955,] is settled by agreement of parties before any evidence 
is recorded, or any appeal or cross-objection is settled by agreement of -parties 
I'cfoie it is called on for effective hearing by the Court, half the amount of the 
fee paid by the plaintiff , * [petitioner], appellant, or respondent on the plaint, 

‘’[petition,] appeal or cross-objection, as the case may be, shall be repaid to him 
b)- the Court; 

Provided that no such fee shall "be repaid if the amount of fee paid does not 
exceed five rupees or the claim for repayment is not made within one year from 
the date on which the suit, “[proceeding,] appeal or cross-objection was settled 


b>’ agreement. 


Section 43 — Note 1 

(1) Effective hearing means hearing 

relating to merits of appeal and consists 
01’ Court applying its mind to merits of 
case. AIR 1967 Bom 411 (412) = 69 

Bom LR 184 (DB). 

(2) Appeal withdrawn long before the 
new Act came into force — Applica¬ 
tion for refund made after the new 
Act, 1959 came in force — Section 43 of 
the Act or notification thereunder does 
not apply — No provision for refund on 
appeals in the old Act — No refund 
allowed. AIR 1961 Guj 31 (33) = (1960) 

1 Guj LR 193 ** (1962) 40 Mys LJ 263 

(267) (DB). 

(3) Suit compromised after framing of 
issue or recording of evidence — Plain¬ 
tiff is not entitled to refund of Court- 
fees. AIR 1960 Mys 215 (216) = 38 Mys 
LJ 171. (Case under old law.) 

(4) In cases of suits allowed to be 

filed in forma pauperis it is not neces¬ 
sary for the application of Section 31, 
Court-fees Act 1870 (as amended by 
Bombay Act 12 of 1954) that the Court- 
fee should be paid before the settlement 
of issues or recording of evidence but 
that it should be recovered from the 
plaintiff. AIR 1962 Bom 23 (27) = 63 

Bom LR 307. (Case under old Act.) 

(5) Neither the section, S. 31 of Act 
1870 as amended by Act 22 of 1954 nor 
the Notification No. 1123/7, dated 26th 
March, 1954 issued by the Bombay Gov¬ 
ernment indicate that an application for 
the repayment of the specified portion 
of the institution fee is necessary. (’58) 
60 Bom LR 869 (872). (Even assuming 
that such an application by the plaintiff is 


necessary an application made some 
days after the suit actually reached 
hearing and was dismissed is not incom¬ 
petent.) 

(6) After an application for refund of 

Court Fee is made ordinarily, | it 
would not be necessary to record any 
oral evidence, to prove that the suit w^ 
got dismissed but a satisfactory affidavit 
setting out all the necessary material 
facts would be sufficient. It may be¬ 
come necessary in exceptional cases, that 
the contents of the affidavit may call 
for the taking of oral evidence to satisfy 
the Court that the dismissal of a suit 
for want of prosecution was , got. or 
brought about or procured by the plain¬ 
tiffs deliberately and intentionally. (1*958) 
60 Bom LR 869 (872). (Case undfer Sec¬ 
tion 31 of the Court-fees Act (1870 as 
amended in Bombay in 1954.) , ,ili 1<> 

(7) Looking to the phraseology of 

Item 3 of the schedule annexed tot the 
notification No. 1123/7, dated 26-3-1954 
issued by the Bombay Governm^t 
under Section 31. (2) it is clear that^tbe 
item applies only to cases of intentional¬ 
ly bringing about a dismissal. The 
plaintiff would be entitled to obtain re¬ 
fund of the institution lee as the 'langu¬ 
age of the notification does not warrant 
its application being confined To cases of 
dismissal of suits for non-prosecution 
brought about by the active conduct hi 
the plaintiff but also to cases dismissed 
by passive conduct by not appearing sa 
the hearing. (1958) 60 Bom LR 869 (872). 
(Case under Court-fees Act 1870, ^ 

eunended in Bombay in 1954. Sec. 31.) 
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(2) The State Government may, from time to time, by order,! provide for 
repayinent to the plaintiffs, * [petitioners,] appellants or respondents of any part 
of the fee paid by them on plaints, ® [petitions], appeals or cross-objections, in 
Suits, •[proceedings] or appeals dispos^ of under such circumstances, and sub¬ 
ject to such conditions as may be specified in the order. 

Explanatioii.—For the purpose of this section, effective hearing snail excnioe 
the dates when the appeal is merely adjourned without being heard or argued. 

* Inserted by Maharashtra Act 33 of 1967, Section 2 (w.e.f, 13-12-1967). 
t (i) Notification No. CFA-1056-I1I.—In exercise of the powers confened by nwh- 
section (2) of Section 43 of the Bombay Court-fees Act, 1959 (Bom, XXXVI of 
1959) and in supersession of Government Order, Home Department, No. 112.3/7, 
dated the 26th March 1954 and of all other orders issued in this behalf, the Gov¬ 
ernment of Bombay is pleased to direct that the part of the institution fee as 
specified in col. 2 of the Schedule hereto annexed shall be repaid to the plainiifl 
by the High Court of Bombay in the suits disposed of by it under the civciuu- 
^ jitances specified in col. 1 of the said Schedule. 


SCHEDULE. 


Two-thirJs, 


!• In Summary Suit under Order 37 in the First Schedule to the Code 
of Civil Procedure, 1908, where leave to defend is refused or 
where the defendant does not appear. 

2. Suit the claim in which is admitted but only time or instalment foi 

payment is asked for. 

3. Suit which is got dismissed by a plaintiff for want of prosecution 

before the setdement of issues or recording of any evidence. 

4. Suit which is withdrawn unconditionally by the plaintiff (before 

the settlement of issues or recording of any evidence) as settled 

out of Court. , , 

5. Suit in which the plaint is rejected without issuing summons to the 

defen^nt as not disclosing any cause of action or as barred by 

the Law of Limitation, , , « . 

9. Suit in which judgment is given on admission under rule 6 of 
Order 12 in the First Schedule to the Code of Civil Procedure 
1908 before the settlement of issues or recording of any 

evidence. ... r , . 

Notfn. No CFA-1056-111- In exerci.se of the powers conferred by 
section 43 of the-Bombay Court-fees Act, 1959 (Bom XXXVI of 1959) and in superses¬ 
sion of Government Notification, Home Department. No 1123/7, dated the 1st August, 
1955 and of all other orders issued in this behalf, the Government of Bombay hereby 
Erects that in any suit disposed of by a District Court, a subordinate Civil Court con¬ 
stituted under the Bombay Civil Courts Act 1869 (XIV of 1809), or a Court of Small 
Causes constituted under the Provincial Small Cause Courts Act, 1887 (IX of 1887), as 
the case may be. in the circumstances specified in column 1 of the Schedulr here to 
annexed, the part of the institution fee as specified against it in column 2 of the 
Schedule shall be repaid to the plaintiff by such Court. 

SCHEDULE. 


Two-thirds, 

Two-thirds. 
Two-thirds. 


Three fourths. 


Two thirds of the 
amount of insti¬ 
tution fee of the 
claim admitted, 
sub-section ( 2 ) of 
in 


1 . 

2 . 

3 . 


4. 


5. 


Two thirds. 


•ti 

r, 


*, 


Suit the claim in which is admitted but only time or instalment for 
payment is asked for. , , 

Suit which is got dismissed by a plaintiff for want of prosecution 
before settlement of issues or recording of any evidence. 

Suit which Is withdrawn unconditionally by the plaintiff (before the 
settlement of issues or recording of any evidence) as settled out 

of Court. , , 

Suit In which the plaint is rejected without issuing summons to the 
defendant as not disclosing any cause of action, or as barred by 
. Law of Limitation 

Suit in which judgment is given on admission under rule 6 oi 
I Order 12 in the First Schedule to the Code of Civil Procedure. 

' 1008, before the settlement of issues or mcording of any 
evidence. ' 

fBom Govt. Gazette of 6-8-1959 Pt IV-A- pp. 177-79 ) 

(ii^ Fop similar notification regarding City Civil Cxiiut, Bombay, sm Maha, Caz., 


T wo thirds. 
Two-thirds. 

Three-fourths. 


Two-thirds of the 
amount of insti¬ 
tution fee of the 
claim admitted. 


6^1960. Pt IV. B. p. 504, 
iVoL 7.1 3 A. M. 16 
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44. Admission in criminal cases of documents for which proper fee has not 
been paid.—Whenever the filing or exhibition in a Criminal Court of a document 
in respect of which the proper fee has not been paid is, in the opinion of the pre¬ 
siding Judge, necessary to prevent a failure of justice, nothing contained in Sec¬ 
tion 5 shall be deemed to prohibit such filing or exhibition. 

45. Sale of stamps.—(1) The State Government may, from time to time, 
make i*ules for regulating the sale of stamps to be used under this Act, the per¬ 
sons by whom alone such sale is to be conducted, and the duties and remuneration 
of such persons. 

(2) All such rules shall De puolished in the Utficiai Gazette and shall there¬ 
upon have the force of law. 

(3) Any person appointed to sell stamps who disobeys any rule made under 
this section, and any person not so appointed who sells or offers for sale any stamp, 
shall, on conviction, be punished with imprisonment for a term which may ex¬ 
tend to six months, or with fine which may extend to five hundred rupees, or with 
both. 

4C. Power to reduce or remit fees.—The State Government may, from time 
to time, by notification in the Official Gazette, reduce or remit, in the whole or 
in any part of the territories under its administration all or any of the fees men¬ 
tioned in the First and Second Schedules to this Act annexed, and may in like 
manner cancel or vary such order. 

47. Saring of fees to certain officers of High Court.—Nothing in Chapters II 
and VI of this Act applies to the fees which any officer of the High Court is allow¬ 
ed to receive in addition to a fixed salary. 

®(47-A. Use of former State stamps permissible for certain period to be noti¬ 
fied.—During tlie period commencing on the 1st day of May 1960 and ending 
the 31st day of March 1962 and such further period as the State Government may 
by notification in the Official Gazette specify and notwithstanding anything con¬ 
tained in this Act or the rules made thereunder, any stamp issued by the Govern¬ 
ment of Bombay before the 1st day of May 1960 may also be used in the State 
for the purposes of this Act as if it were duly issued by the Government of 
Maharashtra.] 

® Inserted by Maharashtra A. L. O. 1960 (1-5-1960). 

Gujarat: 

In its application to the State of Gujarat, Section 47-A inserted is the same as .in 
Maharashtra with this difference that, for the words “Government of Maharashtra”, words 
“Government of Gujarat” are to be read.—Guj. A. L. O., 1960 (l-5-1960)r 


48. Saving as to stamp duties.—Nothing in this Act shall be deemed to 
affect the stamp duties chargeable under any other law for the time being in force 
relating to stamp duties. 

49. Repeal and saving.—(1) On the commencement of this Act, the laws 
specified in col. 3 of Schedule IV hereto annexed shall be repealed in the manner 
and to the extent specified in col. 4 thereof: 


Section 46 — Note 1 

(1) Collector or Special Officer acting 
under Section 18 of Land Acquisition Act 
not a Civil Court—Gujarat Government 
notification No. CFA 1061/3529 D/- 13-9- 
63 issued under S. 46 applied only to docu¬ 
ments filed in Civil Courts or Criminal 
Courts—Remittance on application filed 
under Section 18, Land Acquisition Act 
could not be claimed — Subsequent noti¬ 
fication dated 14-6-1965 amending earlier 
notification and making it applicable to. 


applications before Land Acquisition 
Officer — Remittance on such applica¬ 
tion can now be claimed — Notification 
dt/- 14-6-1965 not retrospective. AIR 
1967 Guj 154 (158) «= (1966) 7 Guj LR 
879 (DB). 

Section 49 — Note 1 

(1) Right to continue appeal under the 
law relating to Court fees which 
erned the said right at the date when 
the suit was filed not taken away 
pressly or by implication by new law 

.}•' 1 .lo '( 
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Provided that such repeal shall not affect the previous operation of any of 
tile laws so repealed and anything done or any action taken (including any ap¬ 
pointment, notification, order, rule, form, application, reference, notice, report or 
certificate made or issued) under any such law shall in so far as it is not incon¬ 
sistent with provisions of this Act, be deemed to have been done or taken under 
the corresponding provision of this Act and shall continue to be in force accord¬ 
ingly, unless and until superseded bv anything done or any action taken under 
this Act: 

Provided further that all the fees shall be charged and collected under this 
Act at the rate in force on the date on which the document chareeable to court- 
fee is or was presented. 

(2) (a) All stamps in denominations of annas four or multiples thereof shall be 
deemed to be stamps of the value of twenty-five naye paise or, as the case niav 
be, multiples thereof and valid accordingly. 

(b) If any person is possessed of a stamp or stamps in any denominations, 
other than denominations of annas four or multiples thereof, and such stamp or 
Stamps has or have not been spoiled, the Collector shall repay to such person the 
value of such stamp or stamps in money calculated in accordance with the provi¬ 
sions of sub-section (2) of Section 14 of the Indian Coinage Act, 1906, upon such 
person delivering up, within six months from the commencement of this Act. such 
stamp or stamps to the Collector. 

50. Amendment of Suits Valuation Acts.—On the commencement of this Act, 
the laws specified in col. 3 of Schedule V hereto annexed shall be amended in the 
manner and to the extent specified in col. 4 thereof. 

51. No stamp duty payable where court-fee paid in suit for partition.—Not¬ 
withstanding anything contained in the Bombay Stamp Act, 1958 where court-fee 
is paid in a suit for partition in accordance with the provisions of clause (vii) of 
Section 6 of this Act, no stamp duty shall be payable on a final order for effecting 
a partition passed by any Revenue Authority or any Civil Court under Article 46 
in Schedule I to the Bombay Stamp Act, 1958, 


52. Rules made by Government to be laid before State Legislature.—All 
rules made by the State Government under this Act shall be laid before each 
House of the State Legislature as soon as may be after they are made and shall 
he subject to such modifications as the State Legislature may make during the 
session in which they are so laid or the session immediately following. 


Section 49 Note 1 (contd.) 

The old law continues to govern the' 
right of appeal — The provisions of 
Chapter III and Section 36 do not 
affect such right. 1961 Nag LJ 436 (439, 
442, 443) « 63 Bom LR 667. 

■ (2) The first part of the proviso saves 

the vested rights brought in existence 
by the previous operation of the repeal¬ 
ed law. tldSl) 63 Bom LR 667 » 1961 
NLJ 436 (445) (DB). 

' (8) The meaning and effect of the 
two provlfos is that in suits instituted 
before the coming into force of the 
tiew^Aet the computation of the claim 
involved in the suit will be in accord- 
aSiM with the provisions of the repealed 
Act throughout all stages of the suit in- 
^UittEig flhal appeal while the rates of 

whl% will be chargeable on 
Ww dpduments filed after the commence- 
Bfent df ihCTYrtiW Act vrin be according 
4e rihM prescribed in the new Act. 


1961 NLJ 436 (445) = 63 Bom LR 667 
(DB) •• AIR 1963 Guj 40 (45) = (1963) 
4 Guj LR 317 (DB) ** AIR 1962 Bom 
106 (120, 121) = 63 Bom LR 834 (DB). 

(The Act is retrospective only with re¬ 
ference to the rates of Court-fees to be 
charged but. it is not retrospective 
with regard to the computation of the 
claim.) •* AIR 1961 Guj 144 (148, 149) 
= (1962) 2 Guj LR 227 (FB). (1960 

Guj LR 208, Overruled.) 

(4) An application under Section 433 
of the Companies Act filed before the 
Act 36 of 1956 — Appeal from an order 
refusing to wind up company filed after 
the Act 36 of 1956 came into force — Ap¬ 
peal is governed by the Court-fees Act 
1870 as amended in Bombay by Act 12 
of 1954 which was in force at the time 
of making the application. AIR 1966 
Mys 150 (151) - (1965) 1 Mys LJ- 557 
(DB). (Case pnder old Act.) 
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Number. 

1 


1. Plaint or memorandum of ap¬ 
peal (not otherwise provided 
lor in this Act) or of cross¬ 
objection presented to any 
Civil or Revenue Court. 


schedule I. 

Ad valorenh J'efs. 

✓ 


When the amount or value 
of the subject-matter in 
divpute does not exceed 
fiv 4 , rupees. 

When such amount or vafue 
exceeds five rupees, for 
every five rupees, or part 
thereof, in excess of five 
rupees, up to one hundred 
rupees. 

When such amount or value 
exceeds one hundred ru¬ 
pees, for every ten rupees. 
Or part thereof, in excess 
of one hundred rupees, up 
to one thousand rupees, 
i When such amount or value 
exceeds one thousand ru¬ 
pees, tor every one hundred 
rupees,_or part thereof, in 
excess of one thousand ru¬ 
pees, up to five thousand 
rupees. 

When such amount or value 
exceeds five thousand riu 
pees, for every two hund¬ 
red and fifty rupees, or 
art thereof, in excess of 
ve thousand rupees,up to 
ten thousand rupees. 

^A■hen such amount or value 
exceeds ten thousand ru¬ 
pees, for every five hund¬ 
red rupees, or part thereof, 
In excess of ten thousand 
rupees, up to twenty thou¬ 
sand rupees. 


Proper fee. 
3 


Fifty naye paise. 


Fifty naye paise. 


One rupee. I 


Six rupees and tweoty-fiv 
naye paise. 


Twenty rupees. 


Thirty-five rupees. 





Schedule I, Article 1 — Note 1 

(1) The amount of pendente lite inter¬ 

est decreed is not to be included-in the 
‘‘^rnount or value of the subject-matter 
in dispute In appeal’* for the purposed of 
Article 1 , Schedule I of the Act unless 
the appellant specifically challenges the 
correctness of the decree for the amount 
of interest pendente lite independently of 
the claim to set aside that decree. AIR 
1964 SC 457 (460, 461) » (1964) 5 SCR 

230 = 66 Bom LR 254. 

(2) Money decree with future interest 
from date of suit till realisation — Ap¬ 
peal against decree — Court-fee on 
amount of interest not payable because 
it is not the matter of right that the 
plaintiff can claim. AIR 1962 Bom 52 
(53) = 63 Bom LR 089. 

(3) Suit for declaration that the dead 
of assignment executed by defendant is 
void against the plaintiff — Subject- 
matter of suit Is declaration and not the 


property comprised in the deed — Suit 
is not one not otherwise provided for — 
Schedule I, Article 1 does not apply* 
AIR 1969 Bom 66 (69) =- 70 Bom LR 

359. 

(4) Suit for declaration that plaintiff 

is benamidar of defendant and has no 
interest In suit transactions — Suit dis¬ 
missed — Appeal — Court-fee payable 
on the memorandum — The suit was 
clearly covered by Section 6 (iv) (j) 
which came into force when the appeal 
was filed — Special provision in Sec. 6 
(iv) (3) of Bombay Court-fees Act U959) 
prevails against Schedule I, Article 1 of 
Court-fees which is a general provision. 
AIR 1966 Guj 159 (161. 162) *- (1965) 

6 Guj LR 855 (DB). 

(5) Appeal from an order refusing to 
wind up company — Appeal does not 
fall imder Schedule I, Article 1. AIR 
1966 Mys 150 (152) = (1965) 1 Mys LJ 
557 (DB). (Case under Act of 1870 as 
amended by Bombay Act 12 of 195.4.) 
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VVhen such amount or value Forty-five rui>ees. 
exceeds twenty thousand 
rupees, for every one thou¬ 
sand rupees, or part there¬ 
of, in exces of twenty thou¬ 
sand rupees, up to thirty 
thousana rupees. 

When such amount or value Sixty rupees, 
exceeds thirty thousand 
rupees, for every two thou¬ 
sand rupees, or part thereof 
in excess of.thirty thousand 
rupees, up to fifty thousand 
rupees. 

AVhen such amount or value Eighty rupees, 
exceeds fifty thousand 
rupees, for every five thou- 
j sand rupees, or part there- 
* of, in excess of fifty thou¬ 
sand rupees, up to one lakh 
of rupees, . 

When such amount or value hundred rupees, 
exceeds one lakh of rupees, 
for every ten thousand 
rupees or part thereof in 
excess of one lakh of rupees, 

'^[Provided that, the maximum 
fee leviable on a plaint or 
memorandum of appeal or 
of cross-objection shall b© 
fifteen thousand rupees.] 


« 

*InurUd by Mana. Act 18 of 1960, S, 3 (a) 
1965,S. 2[w.e. f. 1-9-1965.3 

2. Plaint in a suit for posses. 

sion under the Specific 
Relief Act, 1877, section 9 

3. Plaint, application or peti¬ 

tion (including memoran¬ 
dum of appeal), to set 
’ aside or mooifiy any 
award otherwise than 
under the Arbitration Act« 

1940. ; 

4. Plaint, application or peti- ' 

. tion (including memoran-, 

dum of appeal which is- 
capable of being treated 
as a suit, to set aside a 
decree or order having thcf 
force of a decree. 

5. Plaint in a suit, application. > ^ 

or petition (including 

Schedule 1, Article 4 — Note 1 
(1) From the language of Schedule I. 
Article 4 it is clear that the Court Fees 
Act makes a distinction between a 
plaint and an application or petition 
presented to a Court. AIR 1966 Bom 
126 (13;) 67 Bom LR 644 (DB). 


[15-11-1960] ! Inseried in Gujarat by Act 15 of 

A fee of one half the amount 
prescribed in the scale 
under Article 1. 

A fee on the amount or value 
of the award sought to be 
) set aside or modified, acr 
cording to the scale pres¬ 
cribed under Article 1. 


The same fee as is leviable 
' on a plaint in a suig to 
obtain the relief granted in 
the decree or order, as the 
case may be. 


llm 


yifphedule 1, Article 5 — Note 1 - 

d) Split tQi* partition and declaration 
^at^ the mongage in respect of a por- 
nQn df< piROperfy was not binding on the 
p^mAtiff — Decree in favour of plaintiff 
*~ij’la|ntiff not parties to the mortgage 


' A fee on the extent of the 

^ _value of alienation to be 

in question — Suit was not for setting 
aside alienation — Article 5, Schedule I 
did not apply. AIR 1965 Guj 204 (206, 
207) =■• (1965) 6 Guj LR 44 (DB). 

(2) Suit for partition and declaration 
that the mortgage in respect of a por¬ 
tion of property was not binding on the 
plaintiff — Decree in favour of pla'inUff 
—* Appeal against — Subject-matter of 
appeal not capable of being estimated in 
money value — No other provision in 
the Act — Provisions of Article 23 (f) of 
Schedule 2 applied. AIR 1965 Guj 204 - 
(207) = (1965) 6 Guj LB 44 (DB). 
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Number. 

1 


2 


Proper fee 
3 


» memorandum of appeal), 
to set aside alienation to 
which the plairitift, appli¬ 
cant or appellant, as the 
case may be, was a party 
either directly or througn 
e legal guardian other 
than de facto or ad hoo 
guardian, manager or part¬ 
ner or Court. 

G. Plaint in a suit (including 
memorandum of appeal) 
for possession between the 
guardian and ward, trustee 
and’ beneficiary, principal 
and agent, wife and hus¬ 
band, executor or adminis¬ 
trator and beneficiaiy re¬ 
ceiver and owner of pro¬ 
perty and between per¬ 
sons having fiduciary rela¬ 
tionship. 

*7. Any other plaint, applica¬ 
tion or petition (includ¬ 
ing memorandum of ap¬ 
peal) to obtain substantive 
relief capable of being 
valued in terms of mone 
tary gain or prevention of 
monetary loss, including 
cases where an application 
or petition is either treated 
as a plaint or is described 
as the mode of obtaining 
the relief as aforesaid. 

8. Application for review of 
' judgment if presented on 
or after the ninetieth day 
from the date of the 
decree. 


set aside according to the 
' scale prescribed under 
Article 1* 


A fee of one one-half of the 
amount prescribed in the 
scale under Article 1. f 


A fee on the amount of the 
monetary gain or loss to 
be prevented, according to 
the scale prescribed under 
Article 1« 


The fee leviable on the plaint 
or memorandum ol appeal. 


9. Apolicatlon for review of 
judgment if presented b^ 
fore the ninetieth day 
' rorn the date of ■ the 




ecree. 


ZO. Probate of a will or letters 
of administration with or 
without will annexecL 


When the amount or value of 
the property in respect of 
which the grant of probate 
. Or letters made exceeds one 
- thousand rupees, on the 
part of the amount or value 
in excess of one thousand 
rupees, up to ten thousand 
rupees. ^ 


One half of the fee leviable 
on the plaint or memoran¬ 
dum of appeal. 


% 

Two and a half per centum. 

I f. 


I . • • • 

.f 


r . 
. i 


rio’' 






Schedule 1, Article 7 — Note 1 


(1) Praecipe accompanying third party 
notice is liable to Court-fee as an appli¬ 
cation made to Court to obtain relief 
specified In the third party notice. 
Court^fee Is payable under Schedule I» 
Article 7. /JR. 1966 Bom 128 (l32) ** 
”67 Bom LR 5?44 (DB). 

( 2 ) Suit under Section 53, T. P. Act 


for a declaration that the deed of assign¬ 
ment executed by defendant is. void 
against plaintiff “ Subject-matte? pf 
the suit is declaration and hot the pro¬ 
perty comprised in the debd — Suit is 
not one not otherwise provided for 
Article 7, Schedule I does not apply- 
AIR 1969 Bom 66 (69) » 70 Bom LR 359. 
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Number 



X 



2 


Proper fee. 


When the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
ten thousand rupees, on 
the part of the amount or 
value in excess of ten thou¬ 
sand rupees, up to fifty 
thousand rupees. 

When the amount or value 
of the property in respect 
of which the grant of pro¬ 
bate or letters is made 
exceeds fifty thousand 
rupees, on the part of the 
amount or value in excess 
of fifty thousand rupees, up 
to one lakh of rupees. 

When the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
One lakh of rupees on the 
part of the amount or value 
in excess of one lakh of 
rupees, up to two lakhs 
rupees. 

When the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
two lakbs of rupees, on the 
part of the amount or value 
in excess of two lakhs of 
rupees, up to two lakhs and 
fifty thousand rupees. 

When the amount or value of 
the properly in respect of 
which the grant of probate 
or letters is made exceeds 
two lakhs and fifty thou¬ 
sand rupees, on the part of 
the amount or value in 
excess of two lakhs and 
fFfty thousand rupees up to 
three lakhs of rupees. 

Ahen the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
three lakhs of rupees, on 
'the part of the amount or 
value in excess of three 
lakhs of rupees, up to four 
lakhs of rupees. 

When the amount or value of 
the property in respect of 
which the grant of probate 
or letters is made exceeds 
four lakhs of rupees, on the 
part of the amount or value 
in excess of four lakhs of 
rupees up to five lakhs of 
rupees. . 

A^hen the amount or value of 
the property in respect of 
which trie ^ant of probate 


Three and three quarters ixir 
centum. 


Five per centum, ^ 


Five and five-eighths per 
centum. 


Six and a quarter per centum. 


Six and seven eighths per 
centum. 


Seven and a half per cenfum. 


Eight and one eighth per 
centum. 


Eight and three quarters per 
centum. 
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Number- 

1 


or letters is made exceeds 
five lakhs of rupees, on the 
part of the amount or value 
in excess of five lakhs of 
rupees. 

Provided that when, after 
the grant of a certificate 
under Part X of the Indian 
Succession Act, 1925, or 
under Bombay Regulation 
VIII of 1827 or any corres. 
ponding law for the time 
being in force, in respect of 
any property included in an 
estate, a grant of probate 
or letters of administration 
is made in respect of the 
same estate, the fee pay¬ 
able in respect of the latter 
grant shall be reduced by 
the amount of the fee paid 
in respect of the former 
grant. 


Proper fee. 
3 


11 O rtificate under Part X of 
the Indian Succession Act, , 
ly25. 


12. Certificate under Bombay 
Regulation VIII of 1827 
or under any correspond* 
big law in force. 


The fee leviable in the case 
of probate (Article 10) on 
the amount or value or any 
debt or security specified 
in the certificate under 
. section 374 of the Act, and 
‘ one and a half times this 
fee on' the amount or value 
of any debt or security to 
which the certificate is ex¬ 
tended under section 370 
of the Act. 

Vote — (1) The amount, of 
a debt is its amount, in¬ 
cluding interest on the day 
on which the inclusion of 
the debt in the certificate 
. is applied for. so far as 
such amount can be-ascer¬ 
tained. 

(2) Whether or not any 
power with resTCct to a 
security specifiecTin a certi¬ 
ficate has been conferred 
under the Act; and where 
such a power has been so 
conferred, whether the 
power is for the receiving 
of interest or dividends on, 
or for the negotiation or 
transfer of the security, or 
for both purposes, the 
value of the security is its 
market value on the day on 
which the inclusion of the 
security in the certificate is 
applied for, so far as such 
value can be ascertained. 

^ The fee leviable in the case 
of a probate (Article 10) on 
the amount or value of the 
property in respect of 
which the certificate is 
granted. 
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Number. 

1 


»et 


Proprr fee. 
3 


I 3 . Plaint presented with an 
originating summons under 
the Rules of the High 
Court of Bombay (Original 
Side), 1957. 

«r « 4 


The fee leviable on a pluint 
in a suit for the same relit f, 
.suhicct to n minimum leu 
oi thirty rupees. 


14. 


♦ * * , * 1 

by Bombay Court-fees (Amendment) Act (Maha. Act 18 of i960), S. 3 (b) [15-11-1960.] 

Gujarat 

There is no specific direction in Gujarat A. L O. about deletion of this Article Ft would 
herefore seem that this Article continues to be in force there still* Repealed Article is as follows 

The fee leviable on a plaint 
in a suit for the same 
relief.” 

' Jne half of ctd valoretn fee 

on the difference, if any, 
between the amoutit award¬ 


ed by the Collector and the 
amount claimed by the ap¬ 
plicant, according to the 
scale prescrih.'d under 
Article 1 to Scliedulc F, 
suhfect of a minimum fee 
of fifteen rupees. 


t 

“14. Application to the Court 
under section 543 of the 
Companies Act, 1956. 

*[15 Ap^ication to the Collec¬ 
tor for a reference to the 
Court under section 18 of 
the Land Acquisition Act, 

1894, in its application to 
the Bombay area or the 
Vilarbha region of the 
State of Midiarashtra or 
section 14 of the Lund 
Acquisition Act (Hyd. IX 
of 1309 Fasli) in its appli¬ 
cation to the Hyderabad 
area of that State, as the 
case may be.] 

*As amended by Mah. A.L.O- 1960 
Gujarat 

In its application to the State of Gujarat, in Schedule I, Art. 15. in column 1, (before 
amendment by Mah. A. L. O. 1960.) 

(1) For “pre-Re-organisation State of Bombay excluding the transferred territories” 
iuhsiitute “Bombay area”; 

(2) Omit “or Vidarbha region”; 

(3) For ‘‘State of Bombay” mhstiiute ' State of Gujarat” ? 

(4) Omit from “or section 14” to “Hyderabad area of that State ” ' 

—Gu(. A, L. O., 1960, Pr. 3 and Sch. Fl 5 1960.T 

16. Application or petition One half of ad valorem fe® 

made by any assessee to leviable on the amount in 

the High Court under dilute ^[(namely, the 

^ction 66 of the Indian Jifference between the 

Income^tdx Act» 1922% Amount of t<ix actually as 

•sessed and the amount of 
lax admitted by the asses'^ee 
as payable by him)] subject 
to the minimum fee of 
fifty rupees. 

I Ruhatituteed by Bombay Court-fees (Amendment) Act (18 of 1960), S. 2 [15 11-1960 ] 


Schedule I, Article 16 

(1) Levy imposed by Schedule I, 
Article 16 of the Act is neither a tax 
nor a fee in the strict sense of the term 
and is within the competence of the 
State Legislature under Schedule 7, 
List 2, Entry 3. AIR 1962 Bom 106 (114) 
• 83 Bom LR 834 (DB). 

(2) Article Is not discriminatory and 
does not offend Art. 14. AIR 1962 Bom 
106 (155) = 63 Bom LR 834 (DB). 

(3) Application by an assessee under 
Section 66, Income Tax Act after the 
new Act came into force — Assessment 
proceedings commenced under the old 

. lew Article 16, Schedule I will not 


apply — Schedule 2, Article 1 (d) of old 
Act will apply because Article 16, Sche¬ 
dule 1 changes the classification of the 
Item and shifts it from schedule of fix¬ 
ed fee to schedule of ad valorem fee. 
AIR 1962 Bom 106 (120, 121) = 63 Bom 
LR 834 (DB). 

(4) The word assessed relates to the 
stage of assessment i.e., when the 
amount of assessment is particularised 
and the precise amount of fee is fixed. 
The proper meaning of the Article is 
that ad valorem Court fee is leviable on 
the amount of tax in dispute and not on 
any ottier amount.- AIR 1961 Guj 144 
(150, 151) *= (1961) 2 Guj LR 227 (FB). 
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Number, 

1 


2 


Vroper fee. 

3 


1“^- Application or petition 
made by any ^rson (other 
than the (jollector or the 
Commissioner) to the 
High Court under any 

f jrovision of the sales tai 
aw for the time being in 
force in any part of the 
State of Bombay. 


t Substituted by Bombay Court-fees (Amendment) 
Arl^. 16-17 


One half of ad valorem fee 
leviable on the amount in 
dilute [[(namely, the 

difference between the 
amount actually of tax as¬ 
sessed and the amount of 
tax admitted by the assessee 

V hi 


as payable by him)], subject 
to the minimum 
fifty rupees. 

Act (18 of 1960). S. 2 [15-11-1900.] 


Ciijaral 


Prior to amendment made in these two Articles, in Maharashtra, words in brackets, In 
col. 3 were, “(namely, the difference between the amount actually assessed and the amount 
admitted by the assessee as assessable.)’* 


These two articles do not seem to have been amended in Gujarat so far. 
Table of rates of ad valorem fees leviable on the institution of suits. 


When the 




When the 


1 


amount or 



A 

amount or 




value of the 

But does not 

Proner fet 

value of the 

But does not 

I Proner fee 

subject- 

exceed 


1 

subject- 

exceed 



matter 




matter 




exceeds 




exceeds 


$ 


hs. 

Bs. 

Bs. 

nP! 

^ Bs. 

Re. 

.Bfl. 

nP. 

s 

6 

0 

50 

810 

820 I 

88 

00 

"s 1 

10 1 

1 

00 

820 


88 

00 


15 

1 

50 

830 

B40 

84 


15 

20 

2 

00 

840 

860 

86 

OO 


96 

2 

so 

360 

660 


■on 

25 

80 

8 

00 

860 

B7Q 

87 

■ffil 


85 

8 

50 

370 


88 

WSi 

S5 

40 

4 

00 

3P0 

890 

89 

00 

40 

46 

4 

50 

• S«0 

400 

40 

00 

46 

50 

6 

00 

4ft0 

410 

41 

00 

50 

66 

6 

50 

410 

490 

48 

00 

66 


6 

00 

490 

480 

48 

00 

6a 

66 

6 

50 

430 

440 

44 

00 

65 


7 

OO 

440 

460 

46 

00 

70 

75 

7 

60 

460 

460 

46 

00 

76 

80 

8 

00 

460 

470 

47 

00 

80 

66 

8 

50 

470 

480 1 

48 

00 

85 


9 

Wsm 

460 

490 

49 

00 

90 

95 

9 

60 

490 

500 


00 

96 

i iOO 

-10 

00 

600 

610 

61 

00 

HO 

i 110 

11 

00 

510 

620 

68 

00 

liO 

120 

12 

00 

620 

680 

68 

00 

120 

ISO 

18 

CO 

680 

640 

' 64 

00 

180 

140 

14 

00 

640 

650 

66 

00 

140 

160 

15 

Oft 

550 

660 

66 

00 

150 

/ 

' 160 

16 

00 

660 

670 

67 

00 

160 

170 

17 

00 

570 

6PC 

68 

00 

VO 

160 

18 

00 

660 

690 1 

69 

(0 

VO 

190 

19 

00 

690 


60 

00 

190 

200 

20 

00 

eoft 

6t0 j 

61 

00 


2^0 

91 

00 

610 

690 

69 


21U 

290 

22 

00 

• 690 

680 

88 

00 

220. 

280 

28 

00 

680 

640 

• ^‘84 

00 

930 

240 

24 

00 

640 

650 

- 65 

00 

240 

260 

96 

00 

650 

660 

66 

00 

950 

260 

96 

00 

680 

670 

67 

00 

960 

170 

27 

00 

670 

680 

68 

00 

970. 

280 

98 

00 

8PiO 


i 69 

00 

260 

ton 

99 

00 


700 

V c ^ 70 

00 

290 

800 

' 80 

00 

700 

.710 

71 

00 

30Q 

810 

81 

00 

710 

790 ^ 

78 

00 
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) Bb, 

m 

980 
T40 
750 
780 
770 
. 760 
780 
800 
810 
890 
880 
840 
860 
860 
870 
880 
890 
900 
010 
030 
980 
940 
960 
960 
070 


980 

900 

1,000 

1,100 

1.300 

1.800 

1.400 

1,600 

1,600 

1.700 

1,800 

1,900 
3,000 

3.100 

2.300 

2,800 . 

2.400 
2.600. 

2.600 

2.700 

3,800 

3.800 
S.OuO 

8.100 

8.300 

8.800 

8.400 

8,600 

8,600 

8.700 

8,800 

8,900 
4,000 

4,100 
4,200 

4,800 


•! 



4,400 

4,600 

4,600 

4.'<00 

4,800 

4,600 

0,000 

6.200 

■i r A 




1^8. 
780 
740 
760 
760 
770 
780 
790 
800 
810 
830 
880 
840 
860 
860 
870 
880 
890 
900 
910 
930 
980 
940 
960 
960 
970 
960 
' 990 
1,000 

1,100 

1.900 

1,300 

1.400 

1,600 

1,600 

1.700 

1,800 

1.900 
2 000 
2 100 
2200 
2 800 
21400 
2 600 
21600 

2.700 

2,800 

2.900 

8,0C0 

8.100 

8.200 

8.800 

8.400 

3 600 

8,800 

8.700 

8,800 

8.900 
4.000 

4.100 

4 300 

4,800 

4.400 

4,600 

4.600 

4.700 

4,800 

4.900 

e,roo 

0 9^0 

6.600 


RB. nP* 1 

Bb. 

Ri. 

•Rs. Pn. 

78 

00 

6,500 

6,7c0 

410 00 

74 

00 

6,750 

6,000 

480 00 

ft 

76 

00 

8,000 

6,260 

460 00 

76 

00 

6,‘;60 

6,500 

470 00 

77 

00 

6,COO 

6,750 

.490 00 

78 

00 

6,760 

7.000 

610 00 

79 

00 

7 000 

7,260 

630 00 

80 

00 

7,250 

7,600 

660 00 

81 

Oo 

7,600 

7,760 

670 00 

83 

00 

7,760 

8,000 

690 00 

88 

00 

8,000 ' 

8,260 

610 00 

84 

00 

8,260 

8,600 

630 00 

86 

00 

8 500 

8,760 

660 00 

86 

00 

8,750 

9,000 

670 00 

87 

00 

9,000 

9,260 

690 00 

86 

00 

9,250 

9,600 

7i0 Oo 

89 

00 

9.fc00 ( 

9,750 

730 00 

90 

00 

9,750 

10,000 

750 (Q 

91 

00 

10 000 

10,600 

786 00 

92 

00 

10 500 

11,000 

820 00 

98 

00 

11,000 

11,600 

855 00 

94 

00 

11,500 

12,000 

890 00 

96 

QO 

12,000 

12,500 

925 O') 

96 

00 

12,500 

13,000 

960 00 

97 

00 

la.oto 

13,^00 

996 00 

98 

00 

18,500 

14,too 

1050 00 

99 

00 

UOOO 

J4,500 

1,066 to 

too 

00 

14,500 1 

> 16,000 

1 100 00 

104 

26 

16,000 j 

1 16,500 

1,136 00 

112 

50 

U.500 

16,000 

1.170 00 

116 

75 

le.OOO 1 

16,500 

1,205 00 

126 

00 

16.500 ' 

17,000 

1,240 00 

181 

35 

17,000 

17,600 

1,275 00 

187 

60 

17 500 

18 000 

1,310 00 

143 

76 

18,000 

18,500 

1,345 00 

160 

00 

18,600 

19,000 

l.StO 00 

U6 

26 

19,>00 

19,'00 

1,415 00 

162 

60 

19,600 

20 000 

1,450 00 

168 

76 

20.000 

21.000 

1,495 00 

176 

00 

^ 21.000 ! 

22.000 . 

1,640 00 

181 

25 

22.000 ; 

23,000 

1,595 (0 

187 

60 

23.000 

24,000 

1,530 CO 

198 

75 

24 UOO 

' 25,000 

1,675 00 

300 

00 

SO.OdO 

26.000 

1,720 00 

806 

36 

36,000 

} 27,000 

1,765 00 

3L3 

50 

27,100 

{ 23,000 

1 29,(00 

1 30 000 

1,810 00 

318 

76 

28,000 

1,855 00 

236 

iO 

39 000 

l,9lU IQ 

381 

35 

8i>,000 

, 82,100 

1,960 f'O 

337 

50 

B2,UOO 

84 000 

3,0211 00 

348 

76 

84,000 

86,000 

2,080 Oq 

360 

00 

96,000 

88,000 

2,'40 00 

866 

25 

88,000 

4U 000 

2,200 00 

3o3 

60 

40 000 

43,000 

32,60 00 

268 

70 

42,000 

44,000 

2,320 OO 

275 

00 

44,000 

46,000 

3,380 00 

281 

25 

46,000 

48.000 

2,440 Oo 

287 

60 

48.000 ' 

60.000 

2,500 00 

298 

800 

80b 

813 

76 

00 

26 

60 

Ahd the fee increases at the rate of Rs 80 
for every Rs. 5,000 or part thereof, up to 
Rs 1,00,000 ’'^[and over Rs. 1,00,000 at the 
rate of Rs. iOO for every Rs. 10,000 or part 

818 

76 

thereof, upto a 

maximum of 

Rs. 15,000, for 

820 

00 

example :j 


> 

881 

' 26 

Rb. 


fifl. nP. 

887 

60 

1.00,000 

ft 

8,300 OO 

848 

76 

3 00 000 


4,800 00 

860 

00 

8,00,000 


6,800 00 

870 

00 

4.' 0.000 


6.800 00 

890 

00 

6,00,000 


7.300 00 
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Rs. 

Ps‘ 

nP. 

1 Bs. 

Bb. 

nP« 

8,00,000 

. 8,300 

00 

11.00,0''0 

18.800 

00 

7,00.000 

9,300 

00 

12,00,000 

14.300 

00 

6.00 000 

10,300 

00 

♦[12.70,000 

16,000 

00 

9.00,000 

11,300 

00 

13,00.000 

15.000 

00 

10,00,000 

12,300 

00 

15,00,000 

16,000 

00] 


^ Substituted by Maha. Act 18 of 1960| S. 3 1900.1 

Gujarat 

In the table of ad valorem fees, tor the words, figures and fetters, as inserted by Maha. Act 
18 of 1960, S. 3,: the following “and oyer Rs. 1,00,000, at the rate S)f Rs. 100 for 

every Rs. 10,000 or part thereof, upto a maximum of Rs 15,000, for example: —“And for the last 
three entries substitute “Rs, 12,70*000 or more 15,00,000” 

—Gu). Act 15 of 1905, S. 2 (b) (w. e. f. 1-9.1905.] 

ecHEDULE n 

Fixed fees 


Numl)er 

1 


1. A^plic.ition or petition 




(a) When presented to any 
officer of the Excise De. 
partment or to any Magis¬ 
trate by any person having 
dealings with the Govern¬ 
ment, and when the sub¬ 
ject-matter of such applica- 
tion relates exclusively to 
those dealings ; 

or \vhen presented to any 
officer or land-revenue by 
any person holding tem¬ 
porarily settled land under 
direct engagement with 
Government and when the 
subject-matter of the ap¬ 
plication or petition relates 
exclusively to such engage¬ 
ment ; 

or when presented to any 
Municipal Commissioner 
under any Act for the time 
being in force for the con¬ 
servancy or improvement 
of any place, if the applica¬ 
tion or petition relates 
solely to such conservancy 
or improvement ; 

or when presented to any 
Civil Court other than a 
principal Civil Court of 
Original jurisdiction; or to 
any Court of Small Causes 
constituted under the Pro¬ 
vincial Small Cause Courts 
Act. 1887. or to a Col¬ 
lector or other officer ot 
revenue or to a public 
officer in relation to any 
suit or case in which the 
amount of value of the 


Proper fee 
3 


Twenty naye paise. 


Oi I 




Schedule 2, Article 1 — Note 1 

(1) Praecipe accompanying third party 
notice is liable to Court-fee as an ap- 
plication made to the Court to obtain 
relief specified in the third party notice. 
Court fee is payable under Article 7, 
Schedule I and not under Article 1, 
Schedule 2. sub-clause (iii) in Clause (f). 
AIR 1966 Bom 126 (132) = 67 Bom LR 


644 (DB). 

(2) Article l6. Schedule I does not dis¬ 
criminate between persons who ask for 
relief only for mandamus and who» 
case falls under Schedule 2, Article 1 (f) 
and those who apply under Section 6o 
(2) of the Income Tax Act. AIR 1961 
Guj 144 (150) = (1961) 2; Gu] LR 227 
(FB). (1960 Guj LR 208, Overruled.) 
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. Number* 

1 


••• 

2 



subject-matter is less tlun 
fifty rupees, not being an 
application for assistance 
under section 86 of the 
Bombay Land Fevenua 
Code, 1879 or under any 
corresponding law for th^« 
time being in force; 
or when presented to any 
Civil, criminal or Revenue 
Court, or any Board or 
executive officer for the 
purpose of obtaining a copy 
or translation of any judg. 
ment, decree or order pass¬ 
ed by such Court. Board or 
Officer, or of any other 
document on record in 
such Court or office. 

(h) When presented to a 
Collector or other officer 
of revenue for assistance, 
under section 86 of the 
Bombay Laud Revenue 
. Code, 1879 or under any 
corresponding law for the 
time being in force. 

(c) When containing a com¬ 
plaint or charge of any 
offence and presented to 
any Criminal Court ; 
or when presented to a Civil, 
Criminal or Revenue 
Court, or to a Collector or 
any Revenue Officer or to 
a public officer having 
jurisdiction equal or sub¬ 
ordinate to a Collector, or 
to any Magistrate in his 
executive capacity and 
not otherwise provided for 
by this Act; 

or to deposit in Court re¬ 


venue or rent; 

or for determination by a 
Court of the amount of 
compensation to be paid 
by a landlord to his tenant 

(d) When presented to any 
competent authority for 
the purpose of obtaining a 
certificate of domicile. 

(e) When presented to a 
Chief Controlling Revenue 
or Executive Authority, or 
to a Commissioner of Re¬ 
venue or to any chief 
officer charged with the 
executive Administration 
of a division and not other¬ 
wise provided for by this 
Act. 

(f) When presented to the 
High Court — 

(i) under section 45 of the 

Specific Relief Act, 187? 


Prop<.*r fee 

3 


Thirty-five yiaye pa\s«» 


Sixty-five naye imsA. 


One rupee. 

Two rupees fifty Mye paiM 


Fifty rupees. 
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Number 

1 


2. R’vi’Jion application when 

presented to the High 
Court under section 25 
of the Provincial Small 
Cause Courts Act, 1887 or 
section 115 of the Code of 
Civil Prodedure, 1908. 

3. Application to any Civil 

Court that records may be 
called for from another 
Court. 

4. First application (other 

than a petition containing 
a criminal charge or infor¬ 
mation) for the summons 
of a witness or other per¬ 
son to attend either to 
give evidence or to pro¬ 
duce a document, or in 
respect of the production 
or filing of an exhibit not 
being an affidavit made for 
the immediate purpose of 
being produced in Court. 

5. Application-for leave to sue 

as a pauper. 

6. Application for leave to 

appeal as a pauper. 


7. Plaint or memorandum of 

appeal iu a suit to obtain 
possession under the 
Mamlatdars* Courts Act. 
1906. 

8. Plaint or memorandum of 

appeal in a suit to esta. 
blish or disprove a right 
of occupancy. 

9. Bail bond or other instrli- 

ment of obligation given 
^ in pursuance of an order 
made by a Court or Magis¬ 
trate under any sectioV> of 
the Code of Criminal Pro- 


Or for directions, orders or 
writs under Article 226 of 
the Constitution for any 

f mrpose other than the en- 
orcement of the funda¬ 
mental rights conferred by 
Part III thereof; 

(ii) for directions, orders or 
. or writs under Article 220 
for the enforcement of any 
of the fundamental rights 
conferred by Part III of 
the Constitution or for the 
exercise of its jurisdiction 
under Art. 227 thereof; 

(in) in any other case not 
otherwise provided for by 
. this Act; 


When the Court grants the 
application and is of opi¬ 
nion that the transmission 
of such records involves 
the iise of the post. 




(a) When presented to a Dis¬ 
trict Court. 

(b) When presented to a 
Commissioner or the High 
Court. 


Proper fee 
3 


Twenty rupees 


Five rupees. 


Ten rupees. 


Two rupees in addition toanV 
fee levied on the appli¬ 
cation under clause (a)t 
clause (c) or clause (/) of 
Article I of this schedule. 

Fifty naye i/adse. 


One nipee. 

Two rupees. 
Five rupees. 


One rupee. 


One rupee. 


One rupee twenty-five -n^y* 

yaiset 
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Number 

1 


0 


Proper fee 
3 


, cedure, 1898, other than 
section 109 or 110 thereof; 
or under the Code of Civil 
Procedure, 1908, and not 
otherwise provided for by 
this Act. 

10. Bail-bonds in 'criminal 

cases, recognizance to pro¬ 
secute ana recognizances 
■for personal appearance or 
^otherwise. 

11. Undertaking under section 

49 of the Indian Divorce 
Act, 1869. 

12. Mukhatarnaraa or vakalaU 

nama. 


Gujarat. 

In its application to the 


V 


Twenty-five 'n/tye jiaise. 


... One rupee twenty-five nnyf 

poise. 

When presented for the con- Two rupees. 

duct of any one case 

(a) to any Civil or Crimi¬ 
nal Court other than 
the High Court, or to 
any Revenue Court, or 
to any Collector oc' 

Magistrate or olhc* 
executive officer; 

(b) to the High Court. Three rupees. 

i*. 

State of Gujarat, for Article 12, substitute the following : — 


“12. Mukhataniaina or wakala' 
nama. 


13. Memorandum of appeal 
when the appeal is not 
from a decree or an order 
having the force of a de¬ 
cree, and is presented— 


When presented for'the con¬ 
duct of any one case — 

/a) to any Civil or Crimi- One rupee, 
nal Court other thaij a 
District Court or Court 
of Session or the High 
Court, or to any Reve¬ 
nue Court or to any 
Collector or Magistrate 
or other executive 
officer; 

(b) to a District Court or Two rupees. 

Court of ^ssion; 

(c) to the High Court. Four rupees. 

- Guj. Act 37 of 1961, S. 2 [w. e. f. l-‘I.10£i21. 

(a) to any Civil Court other One rupee, 
than the High Court, Or 

to any Revenue Court or 
Executive Officer other 
than the High Court or 
Chief Controlling Reve- 
' nue or Executive Autho¬ 
rity; 

(b) to the Chief Controlling Two rupees and fifty noye 
Executive or Revenue poise. 

Authority; 


Schedule 2, Article 11 — Note 1 
(1) An appeal from an order refusing 
to wind up company — Appeal is gov- 
' erned by Schedule 2, Article 11 of the 
Court Fees Act 1870 as amended by 
Bombay Act 12 of 19S4. AIR 1966 
Mysore 150 (152) = (1965) 1 Mys LJ 557 
(DB). (Case under the Act of 1870 as 
amended by Bombay Act 12 of 1954.) 

Sobtodnle 2, Article 12 — Note 1 
(1) Authority appointed under Sec. 20 
(1) of the Minimum Wages Act is not a 
Civil or Criminal Court or executive 

v 


officer within the meaning of Sch. II, 
Article 12 in view of Section 20 (7) of 
that Act. AIR 1967 Bom 223 (224) = 
68 Bom LR 933 (DB). 

Schedule 2, Article 13 — Note 1 

(1) Appeal against order refusing to 
wind-up company — Court-fee — Such 
order has not the force of decree — 
Article 17 (vii). Schedule 2 does not 
apply since that article refers to a suit. 
AIR 1966 Mys 150 (152) = (1965) 1 Mya 
LJ 557 (DB). (Case under old Act.' 
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Numl>er. 

1 



, Proper fee, 
3 


14. Caveat. 

.r 


15. Application for permission 

to cut timber in Govern¬ 
ment forests, Or otherwise 
relating to such forests 

16 . Memorandum of appeal pre¬ 

sented to — 

(a) tlie State Government, 
any Forest Officer, 
where such appeal 
is provided for by 
or under the Indian 
Forest Act, 1927 or 
any corresponding 
law in force. 

17. Petition in a suit under the 

Native Converts’ Marriage 
Dissolution Act, 1866. 

18. Application — 

(aj under section 20 of 
the Arbitration Act. 
1940; 


to the High Court. Five rupees. 

V\ hen the amount or value Ten rupees, 
of the property involved 
does not exceed two thou- 
.sand rupees. 

When the amount or value Twelve rupees fifty fuiya 
of the property involved pais«, 
exceeds two thousand 
rupees. 

••• . Fifty noy« paisa. 


94 m 


Five rupees. 
One rupee. 




Thirty seven rupees fifty 


> 

i 


\ 


Fifteen rupees. 


(bj for probate or letters f 
of administration or 
for revocation thereof 
under the Indian Suc¬ 
cession Act, 1925; 
fcj for a certificate under )- 
Part X of the Indian 
Succession Act, 1925, 
or Bombay Regulation 
VIII of 1827 Or any 
corresi»nding law for 
the time being in 
force; | 

(dj for opinion or advice 
or for discharge from 
a Trust, or for appoint¬ 
ment of new Trustees 
under section 34, 72, 
73 Or 74 of the Indian 
Trusts Act, 1882; 


When the amount or value? 
of the estate does not ex¬ 
ceed two thousand rupees. 

When it exceeds two thou¬ 
sand rupees, but does 
not exceed five thousand 
rupees. 

When it exceeds five thou¬ 
sand rupees. 


Two rupees fifty naye paise. 


Six rupees twenty-five naye 
paise. 


Twelve rupees fifty ■aye 
paise. 


Twelve rupees fifty naye 
^ paise. 


Schedule 2, Article 16 — Note 1 

(1) Appeal against order refusing to 
wind up company — it has not the 
force of a decree — Court-fee chargeable 
IS under Schedule 2, Article 11 as amend¬ 
ed by Bombay Act 12 of 1954 — Sche- 

l or Schedule 2, Article 1 

(d) which deal with application and peti¬ 
tions and not appeals does not apply to 

1966 Mys 150 (152) = 
(1965) 1 Mys LJ 557 (DB). (Case under 
old Act.) 

(2) Application under Section 66 of In- 
oorne Tax Act after the new Act came 
into force — The assessment proceed¬ 


ings initiated before the new Act — Ap¬ 
plication continues to be governed by 
Schedule 2, Article 1 (d) of the old Act 
and not by Schedule 1, Article 16 of the 
new Act. AIR 1962 Bom 106 (121) 

63 Bom LR 834 (DB). 

Schedule 2, Article 17 — Note 1 

% 

(1) Money decree with future interest 
till date of realisation from date of stiit 
— Appeal from the decree — Court-fe« 
on amount of interest not payable — 
Schedule 2, Article 17. Clause (6) does 
not apply because it cannot be said th^ 
the amount is not ascertainable. AIR 
1962 Bom 52 (53) = 63 Bom LR 689. 
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Numherv 

1 


Proper ft-e. 
3 


. U) under rule 58 of Order 
XXI of the Code of 
Civil Procedure, 1908, 
regarding a claim to 
attached property. 

19. Agreement in writing slat¬ 

ing a question for the opU 
nion of the Court under 
the Code of Qvil Ptoce. 
dure, 1908. 

20. Every petition under the 

Indian Divorce Act, 1869, 
except petitions under sec¬ 
tion 44 of that Act and 
every memorandum of ap* 
peal under section 55 of 
that Act. 

21. Plaint, application, petition. 

or memorandum or appeal 
under the Parsi Marriage 
and Divorce Act, 1938, 
the Special Marriage Act, 
1954 Or the Hindu Mar¬ 
riage Act, 1955. 

Provided that where in 
addition to divorce dama* 
ges are claimed. 


22. Petition under the Indian 

Christian Marriage Act, 
1872, sections 45 and 48. 

23, Plaint, petition or applica¬ 

tion (including memoran¬ 
dum of appeal) which is 
capable of being treated 
as a suit — 

iaji for annulment of 
marriage; 

(h) for dissolution ot 
marriage; 

{c) in suit for custody ot 
minor; 

(d) for restitution of conju. 

gal rights; 

(e) for judicial separation; 

(f) in or to any Civil Court 

not otherwise provided 
for and the subject- 
matter of whicn is 
not capable of being 
estimated in money 


When the amount or value 
of the property exceeds five 
bujxdrea rupees. 




••• 




Twelve rupees fifty nave 
paise. 


Twenty-five rupees. 


Thirty seven rupees fifty nay© 
paise. 


Thirty-sevetj rupees fifty nave 
paiae. 


A fee as above plus a fee on 
the amount of damages 
claimed according to tlie 
scale prescribed under Arti« 
cle 1 of Schedule I, 

Two rupees. 


Thirty* seven rupees fifty naye 
pjise. 

Thirty*seven rupees fifty naye 
paise. 

Eighteen rupees seventy five 
naye paise. 

Thirty seven rupees fifty naye 
paise. 

Thirty-seven rupees fifty naye 
paise. 

♦[Ad valorem fee payable, as 
if the amount or value u{ 
the subject matter was 
three-hundred rupees.] 


value. 

^SuhHituted for ‘thirty rupees* by Maha. Act IX of 1970, S. 5. D/-10-3-197O. 


Schedule 2, Article 21 — Note 1 

(1) No provision in Hindu Marriage 
Act for joinder of claim for damages 
against the adulterer in a petition for 
divorce against the wife under Hindu 
Marriage Act — Provision in Schedule 2, 
Article 21 of Court Pees Act for pay¬ 
ment of Court-fee on damages in addi¬ 
tion to divorce — The provision in 
Court Fees Act cannot widen the scope 
of the Hindu Marriage Act. AIR 1963 
OuJ 152 (153) » (1963) 4 Guj LR 514. 

IVoL 7.] 3 A. M. 17 


Schedule 2, Article 23 *— Note 1 

(1) Suit by plaintiff for declaration 
that the mortgage security of the de- 
fendant does not affect the share of the 
plaintiff — Decree in plaintifTs favour — 
Appeal by defendant — Subject-matter 
in appeal is the security of the mort¬ 
gagee — Not capable of being estimat¬ 
ed in money value — Appeal falls under 
Schedule 2, Article 23 — Section 6 (d) 
will not apply. AIR 1965 Guj 204 (207) 
» (1905) 6 Guj LR 44 (DB). 
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Numl^cr. 

1 

24. Copy or translation of a 
judgment Or order not 
being or having the force 
of, a decree. 


25. Copy of a decree Or order 
ha\ijig the force of a 
decree. 


2G. Copy of any document (Tn- 
cluding power (»f attorney) 
li.il)le to stamp-duty under 
the Bombay Stamp Act, 
1958 or the Indian Stamp 
Act, 1899 or any corres¬ 
ponding law in force, as 
the case may be, when 
left by any party to a suit 
or proceeding in place of 
the original withdrawn. 


« • « 

2 

When such judgment Or 
Order is given or made by 
any Civil Court other than 
the High Court, or by any 
Revenue Court. 

\^ hen such judgment or order 
is given or made by the 
Hi^ Court. 

When such decree or order is 
made by any Civil C^urt 
other than the District Court 
Or High Court, or by any 
Revenue Court; 

\\ hen such decree or order is 
made by the District Court; 

W hen such decree or order is 
made by the High Court. 

(a) When the stamp duty 
chargeable on the original 
does not exceed one 
rupee. 

/b) In anv other case. 


Proper fee. 
_ 3 

One rupee. 


Two rupees. 


Two rupees. 

Three rupees. 

Six rupees. 

The amount of the duty 
chargeable on the original. 

One rupee tweary*tive naye 
paise. 


27. Copy of any revenue or 

judicial proceeding or 
order not otlierwise pro¬ 
vided for l)y this Act. or 
copy of any account, 
statement, report or the 
like, taken out of any 
Civil or Criminal or Re 
venue Court or office, oi 
from the Office of any 
Chief Officer charged with 
the executive administra¬ 
tion of a division. 

28. Application made under 

the Bombay Money-leh. 
ders Act, 1940 or under 
any corresponding law in. 
force. 


For every three hundred and 
sixty word' or fraction of 
tliree hundred and sixty 
words. 


Si.^ty five naye paise* 

*v 

♦ 

Two rupees. 


29. Application presented to 

any Registration Officer for 
.search of registration re¬ 
cords. 

30. Appeal or application to the 

Registrar under section 72 
or 73, as the case may be, 
of the Indian Registration 
Act, 1908. 

Application for a licence 
under sub-clause (i) of 


Schedule 2, Article 28 —: Note 1 
(1) Order under Section 24, Bombay 
Money Lenders Act granting or refusing 
to grant instalments for payment bf de¬ 
cretal amount — Order is not one under 
Section 47, Civil P. C. but is a decree 
within meaning of second part of Sec¬ 


One rupee. 


One rupee., 


\ 


One rupee. 


tion 2 (2), Civil P. C. and is appe^able 
— Court-fee on appeal is under Swie- 
dule 2, Article 17 (vii) of Court-fees Ac^ 
as it is not possible to estimate in Money 
value the subject matter In disiw^ 
(Bombay Amendment!. AIR 1960 Bom 
334 (337) = 61 Rom LR 1591. ,'1 
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Ten rupees. 


Fifty rupees. 


NCimber _ Proper fee 

1 . 2 3 


clause (to) of sub.section 
> (1) of section 33 of the 
Bombay Police Act. 1951 
or any corresponding law 
in force. 

32. Application or appeal to ... Five rupees, 

the Regional or Stiite 

TransTOrt Authority or 
the state Government 

under Chapter IV of the 
Motor Vehicles Act, 1939. 
i3. Election petition question 
ing the election of a per¬ 
son in respect of the office 

(a) of Sarpatich or ... Ten rupees. 

Sarpanek or member 
of a Panchayai 

(b) of councillor or mem "... Fifty rupees, 

ber of a Municipality. 

• District Local Board 
or such other Local 
Authority; . 

:(c) of Mayor or Deputy ... One hundred rupees. 

, Mayor or councillor 
of a municipal Cor¬ 
poration (of Greater 
Bombay, *[ * ] 

Poona and Nagpur) 
or President. Vice 
President. Chairman 
o r Vice Chairman 
of any local Autho 
rity referred to in 
clause (b) 

* OynitUd by Maha. A. L. O. 1960 
Gujarat 

In its application to the State of Gujarat, in Schedule II, Article 33, Column 1, in Cl (c), 
omit "Greater Bombay" and "Poona and Nagpur.” 

—Guj. A. L. O. 1960, S. 2 and Sch. [1 5-1960j. 

34. Application or petition to ... Fifty rupees. 


One hundred rupees 


34. Application or petition to 

the Court under sections 

SOI, 439 or 522 of the 

Companies Act, 1950. 

Any other application or 
petition to the Court for 
judicial action or relief 
under the .said Act, not 
otherwise provided for 
under this Act, 

35. Application — 

(a) for crder of arrest or 

attachment before 
judgment or for 
temporary injunc 
tion; 

(b) for comi)ensation for 

arrest or attachment 
before judgment or 
in respect of tempo¬ 
rary injunction ob* 
tained on insufficient 
grounds; 


Schedule 2, Article 34 — Note 1 
(2) Appeal against order refusing to 
wind-up company — Court-fee — Such 
order has not the force of decree — Arti- 


l en rupees. 


Two rupees. 

£fty naye paise. 


Two rupees 
fifty naye paise. 


cle 18 (e), Schedule 2 Court Fees Act is 
inapplicable since it refer*: only to an 
application. AIR 1966 Mys 150 (152) ^ 
(1965) 1 Mya LJ 557. 



26 d [App n] 


[The] Bombay Court-fees Act, 1959 


Numbxif 

1 


Proper fee 
3 


Five rupees, 


One rupee. 


Five rupees. 


One rupee. 


(c) for the appointment of 

a receiver in a case 
in which the appli 
cant has no present 
right of possession of 
the property in dis¬ 
pute; 

(d) for setting aside de¬ 

cree passed ex parte 
Or for review of 
order dismissing suit 
for default. 

36. Appeal or application to 

tlu' Co-operative Tribu. 
nal. 

37. Application made by a 

party to the Magistrate 
utjcler section 145 of the 
Code of Criminal Proce¬ 
dure, 1898, 

38. * *1 

* Omitted by Bom. Act 18 of 1906, S. 3 [10-6-1960]. 

SCHEDULE III — (See section 29.) 

Foivi of valuahon (to be used with such modijications, if any, as viay be 

necessary). 

IN THE COURT OF 

Re : Probate of the Will of (or Administration of 

the propety and credits of ,) deceased, 

j solemnly affirn^. 

make oath 

and say that I am the executor (or one of the executors or one of the next of-kin of ... ... 

deceased, and that I have truly set forth in Annexure A to this affidavit all the Property and 
credit of which the abovenamed deceased died possessed or was entitled to at the time of his 
death, and which have come, or are likely to come to my hands. 

2. I further say that 1 have also trulv set forth in Annexure B all the items I am by 
hw allowed to deduct, 

3, I further say that the said assets, exclusive only of such last mentioned items but 
inclusive of all rents, interest, dividends and increased values since the date of the death of 
the said deceased, are under the value of 

ANNEXURE A 


VALUATION OF THE MOVABLE AND IMMOVABLE PROPERTY OF DECEASED. 


Cash in the house and at the banks, household goods, wearing apparel, 
. books, plates, jewels, etc. — 

(State estimated valve according to best of Executor's or Administrator'* 
belief.) 

Property in Government securities transferable at the Public Debt Office. 

fState description, and value at the price of the day: also the interest separately, 

calculating it to the time of making the applicatiori.) 

Immovable property consisting of ... ... ... ... 

(State description, giving, in the case of houses the assessed value, if any, and the 
number of years' assessment the market-value is estimated at, and in the oae* 
of lend, the area, the market-value and all rents that have accrued). 

Leasehold property ... .... ... ... ,... 

(If tiiS deceased held any b ases for years d terminable, state the number of years* 
purchase the profit rents are estimr.^td to be worth and the value of such, 
inserting separately arrears due at the date of death and all rej^ts received or 
due'since that date to the time of making the application,) 

Property in public companies ... ... ... ... ... 

(State the particulars and the value calculated at the price of the day, also the 
inieresi separately, calculating ii to the time of making the application). 


Rs. 


nP. 
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Bs. iiP. 




Policy of insurance upon life, money our on mortKngp ntiH other securities, 
such as bonds, mortgages, bills, notes ami otlu-r s ^eurities for money 

amount 0 /t/ia tohoitf; 0(50 sopaiatcly, calcuMinij it to time 

of fHoking the ajiplication)* 

Book-debts 
(piker than bad). 

Stock in trade 

(State the estimated value, if any). 

Other property not comprised under the foregoing heads 
^S(a (0 the estimated value, if any). 


aaa 






• •• 




• ■ a 




Tola) 

Peatict amount shown ui Annexure B not subfect to duty 

Net total ^ 

annexuhe b 

SCHEDULE OF DEBITS, ETC. 

Amount of debts due and owing from the deceased, payable by law out of 
the estate ^ ••• 


Rs 


nP. 




• •• 

• « • 


• • • 


• • • 


Amount of funeral expenses 

Amount of mortgage encumbrances ... — ... ... 

Property held in trust not beneficially or with general power to confer a 
beneficial interest 
Other property not subject to duty 

Total •«* 


• «* 


• •a 


• •• 


SCHEDULE IV ~ (See section 49.) 
Laws repealed. 


Year 

1 


Number 

2 


Law 

3 


Extent of repeal 


1870 


’87Q 


X324 

Fasli 


3932 


VII The Court-fees Act, 1870, in its 
application to the pre-Reorgani- 
sation State of Bombay, ex¬ 
cluding the transferred territories 
and to the Vidarbha region and 
the Kutch area of the State of 
Bombay. 

VII The Court-fees Act, 1870, as modi¬ 
fied and applied to the Saurashtra 
area of the State of Bombay by 
the State of Saurashtra (Applica¬ 
tion of Central and Bombay Acts) 
Ordinance> 1948. 

VI The Hyderabad Court-fees Act, in 
its application to the Hyderabad 
area of the State of Bombay. 

II The Bomoay Finance Act, 1932. 

* SCHEDULE V 
(See section 50.) 
Laws amended. 


The whole, in so far as it relates to 
. Entries 3 and'66 of Li‘.t II and 
Entry 47 of List HI, in the Sevfnth 
Schedule to the Con^^titution of 
India. . 


The whole, in so far as it relates 
to Entries 3 and 66 of Li't II 
and Entry 47 of List III in the 
Seventh Schedule to the Constitu¬ 
tion of India. 

The whole, in so far as it relates to 
Entries 3 and 68 of List II and 
Entry 47 of List III in the 
Seventh Schedule to the Constitu¬ 
tion of India. 

Section 2A and Part IH containing 
sections 12, 13 and 14. 


Year 

1 


Number 

2 


Law 

3 


Extent of amendment 
4 


1887 


VII The Suits Valuation Act, 1887, In 
its application to the pre-Reorga- 
nisation State of Bombay, exclud¬ 
ing the transferred territories and 
• to the Vidarbha Region and the 


In section 9, the words and figure; 
*‘of the Court-fees Act, 1870 
and'* shall be deleted. 


262 [App ir] 


[The] Himachal Pradesh Court-fees Act^ 1968 


1 


ibb7 


2 3 4 

Kutcb area of the State of 
. Bombay. 

VII The Suits Valuation Act, 1887, as In section 9, the words and figures 
modified and applied to the “of. the Court-fees Act, 1870, 
Saurashtra area of the State of aud” shall be deleted, 

Bombay by the State of Sau¬ 
rashtra (Application of Central 
and Bombay Acts) Ordinance, 

1948 . 


[THE] HIMACHAL PRADESH COURT-FEES ACT, 1968 

P. ACT 8 OF 1968] 

CONTENTS 


Preamble. 

CHAPTER 1. 

PRELIMINARY 

1. Short title, extent and commence^ 

nient. 

2. Detinitions. 

CHAPTER II 

FEES IN THE HIGH COURT 

3. Levy of fees in the High Court. 

4. Fees on documents filed, etc. in the 

High Court in its ordinary and ex¬ 
tra-ordinary jurisdiction. 

5. Procedure in case of dilTerence as 

to necessity or amount of fee. 

. CHAPTER III 

FEES IN OTHER COURTS AND IN 
PUBLIC OFFICES. 

6. Fees on documents filed, etc. in 

mofussil Courts or in public olTi- 
ces. 

7. Computation of fees payable in cer-. 

tain suits: 
for money; 

for maintenance and annuities; ' 
for other movable property having 
a market value; 

for movable property of no market 
value; 

to enforce a right to share in joint 
family property; 

for a declaratory decree and conse. 

quential relief; 
for an injunction; 
for easements; 
for accounts; 

for possession of land, houses and 
gardens; 

for houses and gardens; 
to enforce a right of pre-emption; 
for interest of assignee of land 
revenue; 

to set aside an attachment; 
to redeem; 
to foreclose; 


for specific performance; 
between landlord and tenant. 

8. Fees on memorandum of appeal 

against order relating to compen¬ 
sation. 

9. Pow'er to ascertain net profits or 

market value. 

10. Procedure where net profits or mar¬ 

ket value wrongly estimated. 

11. Procedure in suits for mesne profits 

or account when amount decreed 
exceeds amount claimed. 

12. Decision of questions as to valua¬ 

tion. 

13. Refund of fee paid on memorandum 

of appeal. 

14. Refund of fee paid on application 

for review of judgment. 

15. Refund where court reverses or 

modifies former decision on ground 
of mistake. 

16. Multifarious suits. 

17. Written examinations of complain¬ 

ants. 

18. Exemption of certain documents* 

X CHAPTER rv 

PROBATES, LETTERS OF ADMINIS¬ 
TRATION AND CERTIFICATES OF 
ADMINISTRATION 

4 

19. Relief where too high a court-fee- 

has been paid. 

20. Relief where debts diie from a 

ceased person have been paid out 
of his estate. 

21. Relief in case of several grants. 

22. Probates declared valid as to trust 

property though not covered by 
court-fees. 

Provision for case where too low a 
a court-fee has been paid on pro¬ 
bates, etc. 

24>. Administrator to give proper secu¬ 
rity before letters stamped under 
Section 23. 
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25. Executors, etc. not paying ^dl 

court-fee on probates etc., within 
six months after discovery of 
under payment. 

26. Notice of applications for probate 

or letters of administration to be 
given to Revenue Authorities and 
procedure thereon. 

27. Payment of court-fee in respect of 

probates and letters of adminis¬ 
tration. 

28. Recovery of penalties etc. 

29. Sections 6 and 37 not to apply to 

probates or letters of administra¬ 
tion. 

CHAPTER V 

PROCESS FEES 

30. Rules as to costs of processes. 

31. Exemption for certain processes. 

32. Table of process fees. 

33. Number of peons in District and 

subordinate Courts. 

CHAPTER VI 

OP THE MODE OF LEVYING FEES 

34. Collection of fees by stamps. 

35. Stamps to be impressed or adhesive. 


'36. Rules for suppb', number, renewal 
and keeping accounts of stamps. 

37. Stamping documents inudvcrtenlly 

leceivcd. 

38. Amended document. 

'39. Cancellation of stamp. 

CHAPTER VII 

MISCELLANEOUS 

10. Admission in criminal cases of docu¬ 
ments for which proper fee has 
not been paid. 

41. Sale of stamps. 

42. Power to reduce or remit fees. 

43. Saving of fees to certain ohicers of 

(he High Court. 

44. Repeal and savings. 

45. Levy of fees in certain suits etc. in¬ 

stituted before the commencement 
of this Act. 

The First Schedule — Ad valo¬ 
rem Fees. 

The Second Schedule — Fixed 

Fees. 

The Third Schedule. 


[THE] HIMACHAL PRADESH COURT-FEES ACT. 1058 

An Act to levy; court-fees in the Union Territory of Himachal Puulesh. 

Be it enacted by the Le,y:isliitive Assembly of Himachal Pradesh in the Nine¬ 
teenth Year of the Republic of India as follows;— 

CHAPTER 1 
PRELIMINARY 

1. Short title, extent and commencement.—(1) This Act may be called THE 
HIMACHAL PRADESH COURT-FEES ACT, 1068. 

^ (2) It extends to the whole of the Union Territory of Himachal pjatle.sh. 

(3) It shall come into force at once. 

2. Definitions.—In this Act, unless the context otherwise requires,— 

(a) “High Court” means the High Court of Delhi; 

(b) “Official Gazette” means the Rajpatra, Himachal Pradesh; 

(c) “State Government” means the Lieutenant Governor of the Union 

Territory of Himachal Pradesh. 

CHAPTER n 

FEES IN THE HIGH COURT 

3. Levy of fees in the High Court.—The fees payable for the time being to 
the clerks and officers of the High Court or chargeable in that Court under No. 9 
of the First, and Nos. 7, 10, 11, 16 and 17 of the Second Schedule to this Act 
annexed shall be collected in the manner hereinafter appearing. 

4. Fees on documents filed, etc., in the High Ck)urt in its ordinary and extra¬ 
ordinary jurisdiction.—No document of any of the kinds specified in the First or 
Second Schedule to this Act annexed, as chargeable with fees, shall be filed, exhi¬ 
bited or recorded in, or shall be received or furnished by, the High Court in any 
case coming before such Court,— 

(a) in the exercise of its ordinary or extraordinary original civil jurisdiction; 

or 
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(b) in the e\ercise of its jurisdiction as regards appeals from the Courts 

subject to its superintendence; or 

(c) in the exercise of its jurisdiction as a Court of reference or revision; or 

(d) in the exercise of its jurisdiction to issue directions, orders or writs 

under the Constitution of India; or 

(e) in the exercise of its jurisdiction in any other manner; ^ 

unless in respect of such document there be paid a fee of an amount not less than- 
tliat indicated by either of the said schedules as the proper fee for such docu¬ 
ment. 

5. Procedure in case of difference as to necessity or amount ot lee.— 
(1) When any difference arises between the officer whose duty it is to see that any 
fee is paid under this chapter and any suit or attorney, as to the necessity of 
paying a fee or the amount thereof, the ciuestion shall, when the difference arises 
in the High Court, be referred to the Taxing Officer, whose decision thereon shall 
be final, except when the question is, in his opinion, one of general importance, 
in winch case he shall refer it to the final decision of the Chief Justice of the 

High Court or of such Judge of the High Court as the Chief Justice shall appoint 
eiliier generally or specially in this behalf. 

(2) The Chief Justice of the High Court shall declare who shall be the Taxing 
Officer for the purpose of sub-section (1). 

CHAPTER m 

FEES IN OTHER COURTS AND IN PUBLIC OFFICES 

6. Fees on documents filed, etc., in mofussil Courts or in public offices,—Ex¬ 
cept in the High Court, no document of any of the kinds specified as chargeable 
in the First or Second Schedule to this Act annexed shall be filed, exhibited or 
recorded in any Court of Justice, or shall be received or furnished by any public 
officer, unless in respect > of such document there be paid a fee of an amount not 

less than that indicated by either of the said Schedules as the proper fee for such 
document. 

7. Computation of fees payable in certain suits,—^The amount of fee payable 

under this Act in the suits ue.xt hereinafter mentioned shall be computed as 
follows:— ■ “ 

for money; , 

(i) In suits for money (including suits for damages or compensation, or 

arrears of maintenance, of annuities, or of other sums payable periodi 
cally)—according to the amount claimed; ' 

for maintenance and annuities; 

(ii) (a) In suits for maintenance and annuities or other sums payable peri¬ 

odically—according to the value of the subject-matter of the suit, and 
such value shall be deemed to be ten times the amount claimed to J>© 
payable for one year; 

(b) In suits for reduction or enhancement of maintenance and annuities or 
other sums payable, periodically—according to the value of the subject- 
matter of the suit and such value shall be deemed to be ten times the 
amount sought to be reduced or enhanced for one year; 
tor other movable property having a market-value; 

(iii) In suits foV movable property other than money, where the subject- 
matter has a market-value—according to such value at the date of pre¬ 
senting the plaint; 

(iv) In suits— 

for movable property of no market-value; 

(a) for movable property where the subject-matter has no market- 
value, as, for instance, in the case of documents relating to title; 
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to enforce a right to share in joint family property; 

(b) to enforce tlie right to share in any property on the grouiul that 

it is joint family property; 
for a declaratory decree and consequential relief; 

(c) to obtain a declaratory decree or order, where consequential relief 

is prayed; 
for an injunction; 

(d) to obtain an injunction; \ 
for easements; 

(e) for a right to some benefit (not herein otherwise provided fur) to 

arise out of land: and 
for accounts; 

(f) for accounts; 

according to the amount at which the relief sought is valued in tlie 
plaint or memorandum of appeal; 

In all such suits the plaintiE shall state the amount at which he values the 
relief sought: 

Provided that the minimum court-fee in each case sliall be thirteen rupees: 

Provided further that in suit coming under sub-clause (c), in cases where 
.the relief sought is with reference to any property, such valuation 
shall not be less than the value of the property calculated in the man¬ 
ner provided for by paragraph (v) of this section; 

For possession of land, houses and gardens; 

(v) In suits for the possession of land, houses and gardens—accoiding to 
the value of the subject-matter and such value shall be deemed to be— 
where the subject-matter is land, and— 

' (a) where the land forms an entire estate, or a definite share of an 

estate, paying annual revenue to Government; 

or forms part of such an estate and is recorded in the Collector’s regis¬ 
ter as separately assessed with such revenue. 

and such revenue is permanently settled—ten times the revenue so 
payable; 

(b) where the land forms an entire estate, or a definite share of an 

estate, paying annual revenue to Government or forms part of 
such estate and is recorded as aforesaid; and such revenue is 
settled, but not permanently—ten times the revenue so payable; 

(c) where the land pays no such revenue, or has been partially ex¬ 

empted from such payment, 

or is charged with any fixed payment in lieu of such revenue; 

and net profits have^ arisen from the land during the year next before 
the date of presenting the plaint—fifteen times such net profits, 
but where no such net profits have arisen therefrom—the amount 
at which the Court shall estimate the land with reference to the 
value of similar land in the neighbourhood; 

(d) where the land forms part of an estate paying revenue to Govern¬ 

ment, but is not a definite share of such estate and is not sepa¬ 
rately assessed as above mentioned—the market-value of the 
land; 

Explanation.—The word “estate", as used, in this paragraph, means any 
land subject to the payment of revenue, for which the proprietor or 
a farmer or ryot shall have executed a separate engagement to Govern- • 
ment, or which, in the absence of such engagement, shall have been 
separately assessed with revenue; 
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for houses and gardens; 

(e) where the subject-matter is house or garden—according to the 
market-value of tiie house or garden; 

enforce a right of pre-emption; 

(\i) In suits to enforce a right of pre-emption—according to the value (com¬ 
puted in accordance with paragraph (v) of this section) of the land, 
house or garden in respect of which the right is claimed; 

for interest of assignee of land revenue; 

(vii) In suits for the interest of an assignee ot land revenue—fifteen times 
his net profits as such for the year next before tlie date of presenting 
the plaint; 

to set aside an attachment; 

(viii) In suits to set aside an attachment of land or of an interest in land 
or revenue—according to the amount for which the land or interest 
was attached: 

Provided that, where such amount exceeds the value of the land or in¬ 
terest, the amount of fee shall be computed as it the suit were for the 
possession ot such land or interest; 
to redeem; 

(i.\) In suits against a mortgagee for the recover^' of the property mort¬ 
gaged—according to half the principal money expressed to be secured 
by the instrument of mortgace: 
to foreclose; 

and in suits by mortgagee to foreclose the mortgage, or, where the mort¬ 
gage is made by conditional sale, to have the sale declared absolute— 
according to the principal money expressed to be secured by the in¬ 
strument of mortgage; 

for specific performance; 

(\) In suits for specific performance,—• 

(a) of a contract of sale—according to the amount of the consideration; 

(b) of a contract of mortgage—according to the amount agreed to be 
.secured; 

(c) of a contract of lease—according to the aggregate amount of the 

fine or premium (it any) and of the rent agreed to be paid during 
the first year of the term; 

(d) of an award—according to the amount or value of the property in 

dispute; 

between landlord and tenant; 

(xi) In the following suits between landlord and tenant:— 

(a) for the delivery by tenant of the counterpart of a lease; 

(b) to enhance the rent of a tenant haying a right of occupancy; , 

(c) for the delivery by a landlord of a lease; 

(d) for the recovery of immovable property from a tenant, including 

a tenant holding over after the determination of a tenancy; 

(e) to contest a notice of ejectment; 

(f; to recover the occupancy of immovable property from which a 
tenant has been illegally ejected by the landlord; and 

(g) for abatement of rent—according to the amount of the rent of the 
immovable property to which the suit refers payable for tlie 
year next before the date of presenting the plaint. 

8. Fee on memorandum of appeal against order relating to compensation.— 
Tlie amount of fee payable under this Act on a memorandum of appeal against an 
order relating to compensation under any Act for the time being in force for the 
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aenuisition of land for public purposes, shall be computed according to 
en2e between the amount awarded aud the amount claimed by the appellant. 

9 Power to ascertain net profits or market-value.—If the Court sees reason 
to^nk that the annu^ net profits or 

SS,“ L Kit-* i, c„U... .•« ... 

in anVsuit therein mentioned, issue a commission to to report 

him to make such local or other investigation as may be necessaiy, aud o l 

thereon to the Court. 

10 Procedure where net profits or market-value wiongly estimated.— (1) Tf 

.S™' L3/HiE ti: 

net profits been rightly estimated. , , 

„.J j-a. -r nt.tr 

shall be dismissed. 

n Procedure in suits for mesne profits or account when amount decreed 

- * lo'mod In suits for mesne profits or lor immovable pio- 

exceeds amount claimed. ( ) ® ^ ^ the profits or amount decreed are or 

perty and mesne profits, or for ^ ’ “„„nt at which the plaintiff value the 

proper officer. . . , . 

m Where the amount of mesne profits is left to be ascertained m the course 
C2) Where .{ j. ^ gts so ascertained exceed the profits 

^Lim^d^^r fmthtr ^hall be stayed until the difference 

between the fee actually paid and the fee which wmild have been ha^ e 

suit comprised the whole of the profits so ascertained is and the atihUio 

fee is not paid within such time as the Court shall fix, the suit shall be dismissed. 

12 Decision of questions as to valuation.-(1) Every question relating (o 
valuation for the purpose of determining the amount of any fee chargeable uucltr 
this Chapter on a plaint or memorandum of appeal .shall be decided by the >n'ii 
in which such plaint or memorandum, as the case may be, is filed, and such c c 
Sion shall be final as between the parties to the suit. 

revision if such Court considers that the said question has been wrongly decided 
to the detriment of the revenue, it shall require the party by whom ‘^e has 

been paid to pay so much additional fee as would have been Payable had the 
questiSi been rightly decided, and the provisions of sub-section (2) of Section 10 

shall apply- 

13 Refund of fee paid on memorandum of appeal.—If an appeal or plaint, 
which has been rejected by the lower Court on any of the grounds mentioned in 
the Code of Civil Procedure, 1908, is ordered to be received or if a smt is 
remanded in appeal under Order XLI, Rule 23, of the First Schedu e to that Code 
for a second decision by the lower Court, the appellate Court shall grant to the 
appellant a certificate, authorising him to receive back from the Collector the full 
amount of fee paid on the memorandum of appeal: 

Provided that if, in the case of a remand in appeal, the order of remand 
shall not cover the whole of the subject-matter of the suit, the certificate so grant¬ 
ed shaU not authorise the appellant to receive back more than so much fee as 
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uotild have been originally payable on the part or parts of such subiect-matter in 
respect whereof the suit has been remanded. 

14. Refund of fee paid on application for review of judgment.—Where an appli¬ 
cation for a review of judgment is presented on or after the ninetieth day from 
the date of the decree, the Court, unless the delay was caused by the applicant*s 
laches, may, in its discretion, grant him a certificate authorising him to receive 
back from the Collector so much of the fee paid on the application as exceeds 
the fee which would have been payable had it been presented before such day. 

15. Refund where Court reverses or modifies its former decision on ground 
of mistake.—Wliere an application for a review of judgment is admitted, and 
where, on the rehearing, the Court reverses or modifies its former decision on the 
ground of mistake in law or fact, the applicant shall be entitled to a certificate 
from the Court authorising him to receive back from the Collector so much of the 
fee paid on the application as exceeds the fee payable on any other application to 
such Court under the Second Schedule to this Act, No. 1, clause (b) or clause (d). 

But nothing in the former part of this section shall entitle the applicant to 
stich certificate where the reversal or modification is due, wholly or in part, to 
fresh evidence which might have been produced at the original hearing. 

16. Multifarious suits.—Where a suit embraces two or more distinct sub¬ 
jects, the plaint or memorandum of appeal shall be chargeable with the aggre¬ 
gate amount of the fees to which the plaints or memoranda of appeal in suits 
embracing separately each of such subjects would be liable under this Act. 

Nothing in the former part of this section shall be deemed to affect the 
power conferred by Order II, Rules 6, of the First Schedule to the Code of Civil 
Procedure, 1908. 

17. Written examinations of complainants.—When the first or only examina¬ 
tion of person who complains of the offence of wrongful confinement, or of 
wrongful restraint, or of any offence other than an offence for which police offi¬ 
cers may arrest without a warrant and who has not already presented a petition 
on which a fee has been levied under this Act, is reduced to writing under the 
provisions of the Code of Criminal Procedure, 1898 the complainant shall pay a 
fee of one rupee and twenty-five paise, unless the Court thinks fit to remit such 
payment. 

18. Exemption of certain documents.—Nothing contained in this Act shall 
render the following documents chargeable with any fee :— 

(i) Power-of-attorney to institute or defend a suit when executed by a 

member ‘ of any of the Armed Forces of the Union not in Civil em¬ 
ployment. * 

(ii) Written statements called for by the Court after the first hearing of a 
suit. 

(iii) Probate of a Will and letters of administration, where the amount or 
value of the property in respect of which the probate or letters shall 
be granted does not exceed thousand rupees. 

i[iv) Application or petition to a Collector or other Officer making a settle* 
ment of land-revenue, or to a Board of Revenue, or a Commissionei 
of Revenue, relating to matters connected with the assessment of land, 
or the ascertainment of rights thereto or interests therein, if presented 
previous to the final confirmation of such settlement. 

Application relating to a supply for irrigation of water belonging to 
Government. 

ivi) Application for leave to extend cultivation, or to relinquish land, wheni 
presented to an officer of land revenue by a person holding, under direct 
engagement with Government, land of which the revenue is settled, 
but not permanently. 
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(vu) Application for services of notice of relin.nnsl.nuM.t oi l..ul or of 
enhancement of rent. 

(viii) Written authority to an agent to distrain. 

Ux) First application (other than a petition containinj. a criminal olurf-n 
■ or information) for the summons of a witness or other person u, 
attend either to give evidence or to produce a document, or in res¬ 
pect of the production or filing of an exhibit not being an allul.iMl 
made for the immediate purpose of being produced m Court. 

lx) BaU-bonds in criminal cases, recognizances to prosecute or give evi¬ 
dence and recognizances for personal appearance or othcnvise. 

' (xi) Petition, application, charge or information respeetin,g any olfone,-. 
when presented, made or laid to or before a police officer. 

(xii) Petition by a prisoner, ,or other person in dure.ss or under restraint of 

any Court or its officers. , ^ , 

(xiii) Compaint of a public servant as detined in the fndian Penal Core. 

^ 1860, a municipal officer, or an officer or servant of a Railway Co.n- 

(xiv) ^Application for permission to cut timber in Covemment forests, or 
otherwise relating to such forests. 

(xv) Application K tJie payment of money due by Government to (he 
applicant. 

(xvi) Petition of appeal against any municipal tax. . u • ■ 

txvu) Applications for compensation under any law for the time being in 

force relating to the acquisition of property for public purposes. 

(xviii) Petitions under the Indian Christian Marriage Act. 1872. Ss. 45 and 48. 

r CHAPTER IV 

^ PROBATES, LETTERS OF ADMINISTRATION AND 
CERTIFICATES OF ADMINISTRATION 

IQ Relief where too high a court-fee has been paid.—Where 
appW tor ffie probate of a Will or afterwards 

SmvK be ant hi con^quentiy^aid too high a court-fee thereon, if within 
?hc months after the true value of the property has been ascertained, such p i 

~ ta) produces the probate or letters to the Chief Controlling Revenue Aiitho- 
^ rity for the local area m which the probate or letters has or have been 

granted; , 

(b) delivers to such Authority a particular inventory and valuation ol the 
property of the deceased, verified by affidavit or affirmation, and 

(c) if such Authority is satisfied that a greater fee was paid on the pro¬ 

bate or letters th^ the law required, 
the said Authority may— 

(a) cancel the stamp on the probate or letters, if such stamp has not been 

((b) substitute another stamp for denoting the court-fee which should have 
been paid thereon; and 

c) make an allowance for the amerence between them as in the case of 
spoiled stamps, or repay the same in money, at his discretion. 

20. Relief where debts due from a deceased person have l^eii paid out 
of his estate.—Whenever it is proved to the satisfaction of the Authority reterr^ 
to in Section 19 that an executor or administrator has paid debts due from the 
deceased to such an amount as, being deducted out of the amount or value of 
the estate, reduces the same to a sum which, if it had been the whole gross 
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amount or value of the estate, would have occasioned a less court-fee to be paid 
on the probate or letters of administation granted in respect of such estate than 
has been actually paid thereon under this Act, such Authority may return the 
difference, provided the same be claimed within three Tyears after the date of such 
probate or letters. 

But when, by reason of any legal proceeding, the debts due from the deceased 
have not been ascertained and paid, or his effects have not been recovered and 
made available, and in consequence thereof the executor or administrator is pre¬ 
vented from claiming the return of such difference within the said term of three 
years, the said Authority, may allow such further time for making- the claim as 
may appear to be reasonable under the circumstances. 

21. Relief in case of several grants—(1) Whenever a grant of probate or 
letters of administration has been or is made in respect of the whole of the pro¬ 
perty belonging to an estate, and the full fee chargeable under this Act has been 
or is paid thereon, no fee shall be chargeable under the same Act when a like 
grant is made in respect of the whole or any part of the same property belong¬ 
ing to the same estate. 

(2) Whenever such a grant has been or Is mane m respect of any property 
forming part of an estate, the amount of fees then actually paid under this Act 
sliall be deducted when a like grant is made in respect of property belonging to 
tlie same estate, identical with or including the property to which the former 
grant relates. 

22. Probates declared valid as to trust propei*ty though not covered by 
court-fees.—The probate of the Will, or the letters of administration of the effects 
ol any person deceased heretofore or hereafter granted shall be deemed valid and 
available by his executors or administrators for recovering, transferring or assign¬ 
ing any movable or immovable property whereof or whereto the deceased was 
possessed or entitled, either wholly or partially as a trustee, notwithstanding the 
amount or value of such property is not included in the amount or value of the 
estate in respect of which a court-fee was paid on such probate or letters of 
administration. 

23. Provision for case where too low a court-fee has been paid on probates, 
—^Vhere any person on applying for probate or letters of administration has 

estimated the estate of the deceased to be of less value than the same has after¬ 
ward proved to be, and has in consequence paid too low a court-fee thereon, the 
Chief Controlling Revenue Authority for the local area in which the probate or 
letters has or have been granted may, on the value of the estate of the deceased 
being verified by affidavit or affirmation, cause the probate or letters of administra¬ 
tion to be duly stamped on payment of the full court-fee which ought to have 
been originally paid thereon in respect of such value and of the further penalty, 
if tlie probate or letters is or are produced within one year from the date of the 
grant, of five times, or if it or they is or are produced after one year from such 
date, of twenty times, such proper court-fee, without any deduction of the court- 
fee originally paid on such probate or letters ; 

Provided that, if the application be made within six months after (he ascer¬ 
tainment of the true value of the estate and the discovery that too low a court-fee 
was at first paid on the probate or letters, and if the said Authority is satisfied 
that such fee was paid in consequence of a mistake or of its not being known at 
the time that some particular part of the estate belonged to the deceased, and 
without any intention of fraud or to delay the payment of the proper court-fee, 
the said Authority may remit the said penalty, and cause the probate or letters to 
be duly stamped on payment only of the sum wanting to make up the fee which 
should have been at first paid thereon. 

24. Administrator to give proper security before letters stamped under Sec¬ 
tion 23.—In case of letters of administration on which too low a court-fee has 
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been paid at first, the said Authority shall not cause the same to l>e duly , ! 

in the manner referred to in Section 23 until the Administrator has given, t.n i. 
security to the Court by which the letters of administration have been ;/ajited i. 
ought by law to have been given on the granting thereof in case the full value 
the estate of the deceased had been then ascertained. 

4 

25. Executors, etc., not paying full coi;rt-fee on probates etc., witlun six 
months after discovery of under payment.—VVlieie too low a court-fee lias been 
paid on any probate or letters of administration in consequence of any mistake, or 
of its not being known at the time that some particular part of the estate belong¬ 
ed to the deceased, if any executor or acting under such probate or letters doex 
not, within six months after the discover^' of the mistake or of any effects not 
known at the time to have belonged to the deceased, apply to the said Authoiity 
and pay what is wanting to make up the Court fee which ought to have been 
paid at first on such probate or letters, he shall forfeit the sum of one thousand 
rupees and also a further sum at the rate of ten rupees per cent, on t!ie amount 
of the sum wanting to make up the proper court-fee. 

26. Notice of applications for probate or letters of administration to be gi\en 
to Revenue Authorities and procedure thereon,—(1) Where an application for pro¬ 
bate or letters of administration is made to any Court other than the High Court, 
the Court shall cause notice of the application to be given to the Collector. 

(2) Where such an application as aforesaid is made to the High Court, that 
Court shall cause notice of the application to be given to the Chief Controlling 
Revenue Authority. 

(3) The Collector within the local limits of whose revenue* funsdiction tlie 
property of the deceased or any part thereof, is, may at any time inspect or cause 
to be inspected, and take or cause to be taken copies of, the record of any case 
in which application for probate or letters of administration has been made, and 
if, on such inspection or otherwise, he is of opinion that the petitioner has undei- 
estimated the value of the property of the deceased, the Collector, may, it he 
thinks fit, require the attendance of the petitioner (either in person or by agent) 
and take evidence and inquire into the matter in such manner as he may think 
fit, and if he is still of opinion that the value of the property has been under¬ 
estimated, may require the petitioner to amend the valuation. 

(4) If the petitioner does not amend the valuation to the satisfaction of the 
Collector, the Collector may move the Court before which the application for pro¬ 
bate or letters of administration was made, to hold an inquiry into the true value 
of the property : 

Provided that no such motion shall be made after the expiration of six 
months from the date of the exhibition of the inventory required by Section 317 
of the Indian Succession Act, 1925. 

(5) The Court, when so moved as aforesaid, shall hold, or cause to ])e held, 
an inquiry accordingly, and shall record a finding as to the true value, as near as 
may be, at which the property of the deceased should have been estimated and 
the Collector shall be deemed to be a party to the inquiry. 

(6) For the purposes of any inquiry under sub-section (5), the Court or any 
person authorised by the Court to hold the inquiry may examine the petitioner 
for probate or letters of administration on oath (whether in person or by commis¬ 
sion), and may take such further evidence as may be produced to prove the true 
value of the property and such person shall return to the Court the evidence 
taken by him and report the result of the inquiry, and such report and the evi¬ 
dence so taken shall be evidence in the proceeding, and the Court may record a 
finding in accordance with, the report, unless it is satisfied that it is erroneous. 

(7) The finding of the Court recorded under sub-sec. (5) shall be final, but 
shall not bar the entertainment and disposal by the Chief Controlling Revenue 
Authority of any application under Section 23. 



272 [App II] 


[The] Himachal Pradesh Court-fees Act, 1968 


(8) The State Government may make rules for the guidance of Collectors in 
the exercise of the powers conferred by sub-section (3). 

27. Payment of court-fee in respect of probates and latters of administra- 
Uon.—(1) No order entitling the petitioner to the grant of probate or letters of 
administration shall be made upon an application for such grant until the peti¬ 
tioner has filed in the Court a valuation of the property in the form set forth in 
the Tliird Schedule, and the Court is satisfied that the fee mentioned in No. 9 
of the First Schedule has been paid on such valuation. 

(2) The grant of probate or letters of administration shall not be delayed by 
reason of any motion made by the Collector under sub-section (4) of Section 26. 

28. Recovery of penalties etc.—(1) Any excess fee found to be payable on 

an inquiry held under sub-section (6) of Section 26 and any penalty or forfeiture 
under Section 25 may, on the certificate of the Chief Controlling Revenue Autho¬ 
rity, be recovered from the executor or administrator as if it were an arrear of 
land-revenue by any Collector. 

(2) The Cliief Controlling Revenue Authority may remit the whole or any 
part of any such penalty or forefeiture as aforesaid, or any part of any penalty 
under Section 23 or of any court-fee under Section 23 in excess of the full court- 
fee wliich ought to have been paid. 

29. Sections 6 and 37 not to apply to Probates or letters of adnunistra* 

tion.—Nothing in Section 6 or Section 37 shall apply to probates or letters 'of 

aciniinisUation, 

. CHAPTER V 
PROCESS FEES 

30. Rules as to costs of process.—(1) The High Court shall, as soon as may 
be, make rules as to the following matters, namely :— 

(a) the fees chargeable for serving and executing processes issued by such 

Court in its appellate jurisdiction, and by the other Civil Courts 
established within the local limits of such jurisdiction; 

(b) the fees chargeable for serving and executing processes issued by the 

Criminal Courts established within such limits in the case of offences 
other than offences for which police officers may arrest without a 
warrant; and 

(c) the remuneration of the peons and all other persons employed by leave 

of a Court in the service or execution of processes. 

(2) The High Court may from time to time alter or add to the rules made 
under sub-section (1), 

(3) All rules made under sub-section (1) and all alterations and additions 
made under sub-section (2) shall, after being confirmed by the State Government, 
be published in the Official Gazette, and shall thereupon have the force of law. 

(4) Until any rules are made and published under this section, the 
leviable immediately before the commencement of this Act for serving and 
cuting processes continue to be levied, and shall be deemed to be fees leviable 
under this Act. 

31. Exemption lor certain processes.—(1) Notwithstanding anything contain¬ 
ed in Section 30 or in the rules made thereunder, no fees shall be charged for 
sei-ving and executing processes on behalf of— 

(a) the prosecution in any criminal proceedings taken on information iw®* 
sented or complaint made by a public officer acting in his official 
capacity; and 

(b) a liquidator or an arbitrator appointed imder the provisions of fo® 
Himachal Pradesh Co-operative Societies Act, 1956. 
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.\,, (2) TKfti St^Ue Government muy hy notification in .the OrRdaV.Gazette detcr- 
niine ,>yhuti persons shidl be demned to be public officers for the purpose of sub¬ 
section (1). 


8^ Tables of'Vrocess fees.—A table m t!»e English and ,,Vernactifar lan«^ii- 
^ges/ sho>ving the fees chargeable for ser\nng and executing processes sIiuU bo 
exposed to view in a conspicuous part of each Coiut. 


SS. Number of peons in EHstrict and Subordinate Courts.—{!) Subfect lo 
such rules as may be made by the High Court, and approved by tlie Slate Gov¬ 
ernment: every District Judge and every Magistrate of a District sh.ill fi?r, and 
may from time to tinie alter, the number of peons necessary to be eniplo)’et! bli¬ 
the service and- execution of processes issued out of his Court and each of the 
Courts subordinate thereto. 

(2) For the purposes of this Section, 6veiy Court of Small Causes establishe<l 
under Section 5 of the Provincial Small Cause. Courts Act, 1887 shall be deemed 
to be subordinate to the Court of the District Judge. 

•>!(l ‘> '1 I • *'• • ’ ' ' ' - ’ - 

CHAPTER VI 

' . OF THE MODE OF LEVi'ING FEES 

34. Collection of fees by stompes.—All fees referred to in Section 3 or 
chargeable under this Act shall be collected by stamps : 

Provided that if the presiding Judge or the Head of the Office as the case 
may be or in the case of the High Court, any Judge of such Court, may it he is 
satished that court-fee stamps are not available with the Stamp Vendor on the 
date of filing of the document to be stamped, order that the court-fees be collect¬ 
ed ih cash in any Government treasury and the receipt or challan therefor shall be 
duly given by the officer-in-charge thereof; and any such receipt or challan may 
be used for the purposes of this Act and the rules thereunder, as if the receipt or 
challaij were a stamp duly issued under this Act by the State'Goveniment for the 
amount paid. 

I 

3^. Stamps to be impressed or adhesive.—Tlie stamps used to denote 
any fees-chargeable under this Act shall be impressed, or adhesive, or partly im¬ 
pressed ^aiid partly adhesive, as the State Government may, by notification iu the 
Official Gazette’, from time to time direct. 


36. Rules for supply, number, renewal and keeping accounts of stamps.— 
(1) The State. Government may, from time to time, make rules for regulating— 

,, (a) the'su^>^y ’ Bf sWmp.s ’ to be used under this Act; 

(b) the number of stamps to be used for denoting any fee chargeable 
under this Act, 


(c) the renewal of damaged or spoiled stamps; and 

(d) the/keeping accounts of all stamps used under this Act; 

- Provided that, in the case of stamps used under Section 3 in the High Court, 
such rules shall be. made with the conciurence of the Chief Justice of such Court. 

(2) All rules made under sub-section (1) shall be published in the Official 
Gazette, and shall thereupon have the force of law. 


3-7. StamgHng documents inadvertently received.—^No document which ought 
to bear a stamp under this Act shall be of any validity, unless and until it is pro¬ 
perly ^tamped, butjf any such document is through mistake or inadvertence receiv¬ 
ed, filed or used in any Court or office, without being properly stamped, the 
presiding Judge,or .head; of the office, as the case may be, or, in the case of 
the High Court, any Judge of such Court may, if he thinks* fit, ordef that such 
dpeument be stamped as he may direct; and, on such document being stamped 
rfccordinjjTy, the same and every proceeding relating thereto shall be as valid 
if it h&d been properly stamped in the first instance. 

IVol. 7 .] 3 A. M. 18 . 
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38. Amended docnmenf.—^Where any such document is amended in order 
merely to correct a mistake and ro make it conform to the original intention of 
the parties, it shall not be necessary to impose a fresh stamp. 

- ^ 'If 

39. Cancellation of stamp.—(1) No document requiring a stamp under this 

Act shall be filed or acted upon in any proceeding in any Court or office until 
the stamp has been cancelletl i . 

(2) Such officer as the Court or the head ol the office may rrom time to time 
appoint shall, on receiving any such document, forthwith effect such cancellation 
by punching out the figure-head so as to leave the ambunt designated on the 
stamp untouched, and the part removed by punching shall be burnt-or otherwise 
de.stro>ed. !• 


I-. 


CHAPTER VTI 
MISCELLANEOUS 


.d 


40. Admission in criminal cases of documents for which proper fee has not 
hc-oii paid.—W henever the filing or eNhibifioa in a Criminal Court of a document 
in icspect of wliich the proper fee has not been paid is, in the opinion of the 
l^residing Judge, necessary to prevent a failure of justice, nothing contained in 
Section 4 or Section 6 shall be deemed to prohibit such filing or' exhibition'. 

41. Sale of stamps.—(1) The Slate Government may from time to time make 

rules for regulating the sale of stamps to be used under this Act, the persons by 
whom alone such sale is to be conducted, and the duties and remuneration of 
such persons. . 

(2) All such rules shall be published in the Official Gazette, and shall there¬ 
upon ha\'e tlie force of law. 

(3) Any person appointed to sell .stamp.s who disobeys any rule made under 
tliis section, and any person not so appointed who sells or offers for sale any"^ 
sliuiip^ shall be puni.shed with imprisonment for a term which may extend' to six 
mouths, or with fine which may extend to five hundred rupees, or with both. 

42. Power to reduce or remit fees.—The State Government may, from time 

to time by notification in the Official Gazette, reduce or remit, in tlie whole or in 
an>' ])art of the Union territory of HimachiJ Pradesh, all or any of the fees men- 
tloued in the First and Second Schedules to this Act annexed, and may in like 
D^umer cancel or vary such order. : I ^ 

43. Saving of fees to certain officers of the High Court.—Nothing in Chap¬ 
ters II and VI of this Act shall apply to the fees which any officer of the High 
Court is allowed to receive in addition to a fixed salary. ^ 

44. Repeal and sayings.—The Court-fees Act, 1870 as extended to the 

Union territory of Himachal Pradesh by the notification of the Government of 
India in the Ministry of Home Affairs No. GSR-517 (F4/4/63-UTL-651,)^ dated 

18th March, 1964 and the Court-fee.s AcL 1870 as in force in the territories trans- 
terred to that Union territory under Section 5 of the Punjab Reorganisation Act, 
1966 are hereby repealed: ^ ‘ 

Provided that such repeal shall not affect— 

(a) the previous operation of. the said ^ Acts or anything duly "done 'or offer¬ 

ed thereunder; or ' ■ ‘ , 

(b) any right,' privilege, obligation or liability acquired, accrued or incurr^^ 

under the said Acte; or ' , ^ 

(c) any penalty, forfeiture or punishment, incurred in respect of any offence 

‘ committed against the said Acts; or 

(d) any investigation,' legal proceeding or remedy in respect ,^ of any , such 

. right, privilege, obligation, liability, penalty, forfeiture or punishment 

as aforesaid: 
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and HiVj' *511011 investigation, lejial proeoediiijj or remedy may lie insHtute<l, am- 
tinned or enforced aiul au\’ siK'h {H’lialty, torlcitmc or pnuislnncul may be impes- 
AA,bs if the said Acts had not been repealed. 

a 

45. Levy of fees in certain suits etc., instituted before the commcncennmt 
of tliis Act.—(1) Notwithstanding anything contained in the Acts npealed lUKi. r 
Section 44, fees shall be levied in suits or other proceedings instituted on or after 
the 1st day of May, 1967 and pending immediately before the commencement of 
this Act in the High Court by virtue, aiid in the exercise, of its ordinary original 
Qivil jurisdiction as if this Act had heen in lorce on the respective dates on which 
ahjj' .such proceedings were instituted. 

(2) lAny fees levied in respect of siiits or oilier proceedings instihited before 
the High’ Court by virtue, and in the exeicise. of its orduiary original civil fiiiis- 
dictiori on or after the 1st day of May, 1967 and disposed of licfore the c<m)- 
mencenaent'of this Act shall be deemed to have been levied in accordance witli 

law. 


THE FIRST SCHEDULE 

(See Section 3) 

Ad Valorem Fees 


Numhet 

1 

1. Plaint, written statement 
pleading a set-off or coun¬ 
ter-claim or memorandum 
of appeal (not otherwise 
provided for in this Act) 
or of cross-objection pre- 
.sented to any, Civil or 
Pevenue Court ex'cept 
lho«e mentioned in sec¬ 
tion 3. 



2 

When the amount or v.ilue of Ihe 
subject -matter in- dispute tloes Jiot 
exceed five rupees. 


When such amount or value exceeds 
five rupees, for every five rupees, or 
part thereof, in e.xcess of five rupees, 
uplo one hundred rupees. 

When such amount or value exceeds 
One hundred rupees, but does not 
exceed, five hucKlred rupees, for every 
ten rupees, or part thereof, in excess 
of one hundred rupees, up to five 
hundred rupees. 

When such amoutit or value exceeds 
five hundred rupees, for every ten 
rvipecs, or part thereof, up to one 
thousand rupees. 

When such amount or value exceeds 
one thousand rupees, for every one 
hundred rupees or part thereof, in 
excess of one thousand rupees, up to 
five thousand rupees. 

V\‘ben such amount or value exceeds 
five thousand rupees, for every two 
hundred and fifty rupees, or part 
thereof, in excess of five thousand 
rupees up to ten thousand rupees. 
When such amount or value exceeds ten 
thousand rupees, for every five hund¬ 
red rupees, or part thereof, in excess 
of ten tliousand rupees, up to twenty 
thousand rupees. 

W'hen such amount or value exceeds 
twenty thousand rupees, for every 6ne 
thousand rupees, or i>art thereof, in 
excess of.twenty thousand rupees, up 
to thirty thousand rupees. 


Proper Fee 
3 

Fifty piise. 


’Fifty pni^'e. 


One rupee. 


One rupee Fift> 
pai^e. 


Twelve rui>*es 

twenty pai.se. 


Twenty four rupees 
forty paise. 


Thirty sij? rupees 
fifty paise. 


Forty-eight rupees 
eighty paise. 
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Number 

I 


2. Pluintina suit for posses¬ 
sion under tbe SpeciBc 
Relief Act. 1963 (47 of 
1903), section 6. 

« 

'3. Application for review Qf 
judgment, if presented on 
or after the ninetieth day 
from tlie date of the 
decree. 

4. Application for review of 
iudgment, if, presented 
tK fore the ninetieth day 
from the date of tl^e 
decree, 

3. Copy of translation of 
judgment or Order not 
bei.ig, or having tlte force 
of a decree. 


6. Cx)py of a decree or order 
having the force of & 
decree, 


7. Copy of any document 
liahfe to stamp duty 
under the Indian Stamp 
Act, 1899 (2 of 1899). 
When left by any party 
to a suit or proceeding in 
place of the original with¬ 
drawn, provided such 
copy is not subject to any 
duty under the Indian 
Stamp Act. 1899 (2 of 
1899). 

8. Copy of any revenue or 
judicial proceeding or 
order not otherwise pro¬ 
vided for by this Act, or 
copy of any account, 
statement, report or the 
like taken out of any 
Civil or Criminal or 
Revenue Court or Office, 
or from the office of any 
Chief Officer charged 
with the executive ad¬ 
ministration of a Divi* 
sion. 

9. Probate of a will or letters 
of administration with or 
A'itbout will aaneice4. 




2 

When such amount or value exceeds 
thirty thousand rupees, for every two 
thousand rupees, or part thereof, in 
excess of thirty thousand rupees up to 
Bfty thousand rupees. 

M'hen such amount or value exceeds 
fifty thousand rupees, for every five 
thousand rupees, or part thereof, in 
excess of fifty thon-aiul rupees. 




S 


When such judgment or order is passed 
by any Civil Court other than the 
High Court or hy the presiding officer 
of any Revenue Court or office, or by 
. any other Judicial or Executive Autho. 
rity. 

When such judgment or order is passed 
V by the High Court. 

^When such decree or order is made hy 
any Civil Court other than the Hign 
’ Court or by any Revenue Court. 

When such decree or order is made by 
the High Court. 

% 

(a) When the stamp duty chargeable 
on the original does not exceed 
seventy-five paise. 

(b) In any other case. 


For every three hundred and sixty 
words or fraction of three hundred 
and sixty words. 


When the amount or value of the pro¬ 
perty in respect of which the grant of 
probate or letters is made exceeds one 
thousand ruj^s, but does not exceed 
ten thousand rupees. 


Proper Feh !« 

3 

Forty-eight rupees 
eighty paise. 

/ 

IM 

Forty eight rupees 
eighty piuse. 


I A fee of one-half 
the amount pre- 
scril)€d in the fore¬ 
going scale. 

The fee leviable on 
the plaii^ or memo¬ 
randum of appeal. 


One half of the fee 
leviable on the 
plaint or memoe 
randum of appeal- 

One rupee twenty- 
five paise. 


Two rupees sixty 
paise. 

Two rupees sixty 
five paise. 

Five rupees twenty- 
five paise. 

The amount of the 
duty chargeable on 
the original. 

One rupee. 


Sixty-five paise. 




Two and one half 
per centum on such 
amount or value. 
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») r liluinber^ 

V I /' 2 

When sqch amount or value exceeds 
<* \eu thousand rupees but does not ex¬ 

ceed fifty thousand rupees. 

When such amount or value exceeds 
fifty thousand rupees; 







10 Certificate under'Part X 
of the Indian Succession 
Act, 1925 (30 of 1025). 

✓ 


Provided that when after the grant of a 
certificate under Part X of the fndian 
Succession Act, 1925 (39 of 19251 or 
under the Regulation of the Bombay 
Code No. 8 of 1827 in respect of 
any property included in any 
exlate, a grant of probate or letters 
of administration is made in respect of 
the same estate, the fee pavable in 
respect of the latter grant shall l>e re. 
duced by the amount of the fee paid 
in respect of the formfr grant, 
lu any case. 
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Proper Fee 

3 V 

Tluee arid one quarter 
per centum on such 
amount or value 
Four per centum on 
such ainuunt or 
value. 


Two and one h.df 
^r centum on the 
amount or value of 
any debt or secu¬ 
rity specified in the 
certificate under 
section 374 of tlie 
Act, and four per 
centum On tire 
amount or value of 
my debt or secu¬ 
rity to which (he 
certificate is extcir- 
di‘d under S. 376 
of the Act. 

Notes — (1) The. 
Hcnount of a deirt is 
its arnonut inctud. 
mg interest. On the 
dry on which the 
inclusion of the 
debt in the certifi¬ 
cate is applied for, 
so far as such 
amount can be as. 
certaied 

f2) Whether or not 
any power with 
rc'-pecl to a secu¬ 
rity Npecifii:d in a 
certificate has been 
conferred underthe 
Act, and, where 
such a power has 
bc-en so conferred 
whether the power 
is for the receiving 
of interest Or divi¬ 
dends on, or for 
the negotiation or 
transfer of, the 
security, or for 
both purposes, the 
value of the secu- 
ritv is its market, 
-value on the day on 
which the inclu 
sioii of the security 
in the certificate is 
applied for, so far 
as such value can 
be ascertained ’ 
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VVheti the amount or value of the suh- 
ject-mattcr ill dispute does not exceed 
twenty-five rupees. 


When such amouiU or value exceeds 
twenty-five rupees. 


Proper Fee 

3 f 

Two rupees sixty^ 
five paisa. 


Number 

1 r 

II. Application to the Hi^h 
Court for the exercise of 
its jurisdiction under 
paragraph 35 of the 
rl i m a c h a I Pradesh, 

{Courts) Order, 1948 or 
to the Court of the Finan¬ 
cial Commissioner, Hima¬ 
chal Pradesh, for the 
exercise of its revisioiial 
jurisdiction under S, 118 
of the Himchal Pradesh 
Abolition of Big Landed 
Fstates and Land Re- 

frnns Act, 1953 (15 of 
1954).) 

TABLE OF RATES OF AD VALOREM FEES LEVIABLE ON THE ..i» 

INSTITUTION OF SUITS. 


The fee leviable on 
nu-n oianduoa of 
appeal. 


■» 

i > 




\^•bcn Ibe 
amount or 
value of tbe 
subject-matter 
exceeds. 

(1) 


V 


lU. 


6 

in 

15 

to 

SO 

40 

45 

50 

56 

fO 

80 

10 

76 

8“ 

85 

90 

96 

100 

110 

120 

ISO 

140 

160 

IfO 

170 

l^-O 

190 

200 

210 

420 

230 

240 

260 

9(0 

370 

sao 


N 


does not 
;.\ceed. 

(2) 

Proper fee, 

! . (3) 

Ba. ' 


P. 

5 

0 

50 

10 

1 

00 

16 

1 

no 

20 

2 

00 

26 

2 

*0 

20 

6 

00 

86 

S 

50 

40 

4 

00 

46 

4 

50 

SO 

6 

00 

(6 

6 

56 

60 

6 

00 

66 

8 

50 

70 

1 7 

00 

75 

« 

7 

so 

80 

8 

00 

85 

8 

*0 

90 

9 

00 

95 

9 

60 

100 

10 

00 

110 

11 

00 

120 

72 

00 

130 

13 

00 

140 

14 

00 

150 

xlR 

no 

160 

Ifl 

00 

170 

17 

00 

180 

18 

no 

ro 

19 

00 

200 

20 

00 

210 

91 

00 

220 

22 

00 

230 

2' 

00 

240 

94 

00 

250 

26 

ro 

260 

26 

00 

270 

27 

00 

280 

2« 

ro 

: 290 

99 

00 

< 




When the 
amount or 
value of the 
subject-matter 
exceeds. 
(1), 


But does not 
exceed. 


( 2 ) 


Bs. 

200 

300 

SIC 

S20 

330 

340 

360 

860 

870 

360 

300 

400 

410 

420 

4:^0 

440 

450 

460 

470 

460 

490 

ero 

610 

620 

630 

540 

550 

660 

670 

•RO 

590 

600 

810 

820 

6«0 

640 

6R0 

660 

670 


Bs. 

800 

810 

820 

830 

84o 

350 

86o 

870 

8S0 

8P0 

400 

410 

420 

480 

440 

460 

40 

470 

480 

490 

600 

610 

640 

680 

540 

660 

660 

570 

580 

590 

000 

610 

020 

030 

640 

660 

060 

670 

680 


4 

Proper fee. 


(3) 


f 


H 


Bi. P. 

80 00 
81 00 

83 00 
33 OO 

84 00 

85 00 

86 00 
37 00 
88 €0 
89 nO 

40 00 

41 00 
43 00 

43 00 

44 00 
46 00 

46 00 

47 OO 

48 00 

49 00 

50 OO 
78 SO 
78 00 
70 00 
81 00 
89 60 

84 00 

85 50 

87 00 

88 60 
80 00 
01 50 
98 OO 
94 50 
96 00 
97 60 

9Q 00 

too SO 
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. h 


• .U> 1 

, (2) 

(3! 


il) 

'•Bs. 

B3. 

Bi. 

P- 

tlS.' 

' >«80 

'600 

108 ' 

60 

4,600 


7C0 

105 

oo 

4.700 

-•fOO 

TIO 

106 


4,800 

' 110 

790 

108 

0® 

4,900 

7S0 

780 

109 

60 

6,f00 

m 

740. 

111 

oO' 

6,250 

740 

780 

112 

6® 

5.500 

780 

780 

114 

0® 

6,?P0 

760 

“ 770 

115 

6® 

6,000 

770 

780 

117 

00 

B.V50 

780 

790 

118 

60 

6,500 

790 

BOO 


00 

8,760 

8(0 

810 

121 

60 

7,000 

8t0 

890 

138 

00 

7.250 

890 

880 

124 

60 

7,500 

8S0 r 

840 

128 

00 

7,750 

840 

850 

127 

50 

8,000 

850 

860 

129 

00 

8,260 

880 

870 

130 

60 

8 600 

870 

880 

182 

00 

8.760 

“880 

890 

183 

50 

3,000 

800 

900 

135 

00 

9.260 

900 

010 

186 

60 

9,600 

010 

920 

138 

00 

9,760 

890 

980 

189 

60 

10,000 

980 

940 

141 

00 

10 500 

940 

950 

142 

60 

11,000 

950 

960 

144 

00 

11,500 

91*0 

970 

146 

50 

12.000 

970 

980 

147 

00 

13,500 

980 

990 

146 

59 

13,000 

900 

1.090 

150 

00 

13,500 

l.OOO 

1,100 

162 

20 

14,000 

1*100 

1,200 

174 

40 

14 500 

1.300 

liSOO 

186 

60 

15,000 

1,300 

1.400 

198 

60 

15,500 

V,400 

1,500 

211 

00 

18,000 

1,500 

1,600 

228 

20 

16,600 

1,600 

1.700 

285 

40 

17,000 

1.700 

1,800 

247 

60 

17,500 

1.^00 

1900 

256 

80 

16,000 

1.900 

3,«00 

272 

00 

16,500 

8.000 

7,100 

284 

30 

19.000 

3,100 

2,200 

296 

40 

19,500 

2,300 

3,300 

306 

60 

30,000 

2,300 

2,400 

^20 

60 

21,000 

2,400 

3,500 . 

838 

00 

22,000 

2,600 

3.600 

846 

20 

23,>.00 

2,6£0 

3,700 

867 

40 

24,roo 

3,700 

3.400 

869 

60 

26,<00 

2.8'^0 

7,900 

881 

80 

28,000 

2,900 

3,000 

394 

00 

37,000 

1.000 

8.100 

406 

30 

38,000 

8,100 

3,700 

416 

40 

99,000 

S.20O 

3,300 

480 

60 

80,000 

3.800 

3,400 

442 

60 

88,000 

3.490 

3,500 

465 

00 

34.000 

•8.600 

8,600 

467 

20 

' 86.010 

8,<00 

8,700 

479 

40 

• 6,000 

8,700 

8,668 

'491 

60 

40,000 

3,800 

8,900 

’ *508 

80i 

43,000 

3,9 0 

4,000 

616 

00' 

44,0''0 

4,000 

4.100 

626 

30 

46,000 

4*100 

4,200 

S40 

40 

46,000 

4,300 

4,800 

653 

•o 

60.000 

4.300 

4.460 

f64 

90 

66,000 

1.400 

4,*00 

677 

00 

60.000 

4,500, 

4,too 

589 

30 

.65,000 


<2» 


I 


(3) 


r -• 


Bs, 

Its, 

P. 

4,700 

eol 

40 

4,800 

613 

60 

4,800 

885 

80 

6,000 

636 

00 

6,250 

692 

40 

6,500 

6^6 

^0 

6 750 

711 

20 

e 000 

7-5 

fO 

6,2*0 

760 

00 

6,500 

784 

• 0 

8,760 * 

808 

HO 

7,000 

63s 

20 

7,250 

85' 

60 

7,'00 

882 

OO 

7.780 

906 

<0 

8.000 

930 

80 

8,250 

955 

20 

8.500 

979 

60 

87^0 

1,004 

00 

9,000 

1,028 

40 

9,250 

• 1,052 

80 

9,5ro 

1,0 7 

20 

9.750 

1 101 

60 

10,000 

1,126 

00 

10,500 

1,162 

50 

11,000 

1,199 

00 

11 500 

1,23 > 

50 

12,000 

1,2 <2 

00 

12.500 

1,808 

50 

13,000 

/ 1.345 

(0 

13,500 

1.3«1 

60 

14 000 

3,418 

00 

14,500 

1,454 

50 

15,000 

1,491 

00 

[5,600 

1, 27 

60 

16,000 

' 1,564 

00 

18,600 

l.fiCO 

51 

17,000 

1,637 

CO 

17,^00 

1.673 

50 

18 000 

1.710 

01 

18,500 

1,746 

50 

19,000 

1,783 

<0 

19,500 

1.9la 

50 

20,000 

|1.»56 

00 

21,010 

■1,904 

60 

12,000 

1,9C3 

60 

<s,uoo 

2,002 

40 

14.000 

2,051 

20 

;5,000 

2,100 

on 

28.f>00 

2,1 8 • 

80 

27,000 

2,197 

60 

26.000 

2,246 

40 

19.000 

2,296 

29 

SO.OOO 

8,3 U 

00 

32.000 

2,392 

60 

8«,ft00 

2.441 

06 

36,000 

2,490 

40 

88,000 

2,6t9 

26 

40,000 

2,588 

00 

42,000 

2 636 

88 

44,000 

2,681 

60 

48.000 

9,734 

46 

48.000 

2,768 

20 

50.0'H) 

2,681 

00 

55,0 0 

2,880 

80 

60.000 

2,929 

00 

66t0'0 

2 978 

40 

„ 7t,oi 0 

8.037 

16 : 
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u 

( 


(I 


<1) 

»«. 

70,000 
70,000 
80,000 
B&,000 
80,000 
90,000 
i 00,000 

j,00,000 
' 1,10,000 
1,15,000 
1,20,000 
1,26.000 
1,30,000 
1 35 000 
l,i0.000 
1,45,000 
\ f 0.000 
t,5 5,000 
1,^0,000 
1,65.000 
. 1.70,000 
1,75.000 
I 80 001 
1,65,000 
1,80,000 
1,05,000 
2,’ 0,000 
i,05,0U0 
2,l<i,000 
2.15,000 
2.«0,000 
2,26,000 
2,30,000 
2,35,000 
2,40,000 
: 2,45i000 
2,00»000 

i.r- 
' "fr 
; 


1 


I M 


\‘b 


Numl)er 

Ik 1 


{^) 

Bs. 

7D;000 
80,000 
86,000 
90.000 
95,000 
1,00,000 
1.05 000 
1,10.000 
1,16,000 
1,20,000 
1,25,000 
1.80,000 
1,85,000 
1,40,000 
1,45,000 
1,60,000 

1. ^5,000 
1.60,000 
1,65,000 
1,70,0^0 
1,76,000 
1,80,000 
1,86,000 
1,90,000 
1,95.000 
2,00,000 
2,05,000 
2,10,000 
2.16,000 
2,20,000 
2,25,000 
2,80,i)00 

2,85 000 
2.40,000 
2,46 000 
2,60,000 
2,66,000 

2. eiQ»000 

(■' ’ ■ 

(M • 

{'■Ui 

\0 
t ■ ■. I 


(3) 

Ma. 

8.076 

3.124 

a,i7s 
8,222 
8,271 
3,320 
3,366 
3,417 
3.466 
d,6i5 
3,564 
3,612 
3,681 
3,7iJ 
3,767 
8,808 
8,866 
8,906 
3^954 
4,003 
4,062 
4,100 
4il49 
4,198 
4,247 
4,29« 
4,344 
4,398 
4.449 
4,491 
4,540 
4,588 
4,697 
4,686 
4.736 
4.784 

i4,8S2 

.4,881 

0 ’ • : 


»i 


P. 

00 

80 

60 

40 

20 

00 

80 

60 

40 

20 

00 

80 

eo 

40 

20 

oo 

eo 

60 

40 

20 

00 

80 

6o 

40 

20 

00 

80 

eo 

40 

20 

00 

80 

60 

40 

20 

00 

80 

60 


« 

I 


<i) 

Be. 

2.60,«00 
2,65,000 
2,70,000 
2,75,000 
2,10,000 
2,85,000 
2.90,000 
2,96.000 
3.00,000 
3,0'9,000 
8,10,000 
3,16,600 
3.20,000 
8,25/)00 
8.30,000 
S.3o,000 
6,40,000 
8,15,000 
8.50,000 
8.66,000 
5.86,000 
8 , 66,000 
8,70,000 
3,75,000 
3.80,000 
3,85.000 
8,90,000 
3,9d«00J 


( 2 ) 

Be. 

2.66:000 
2,170,-000 
2,^6?000 
2.80i050 
2^1^,000 
2,136:000 
9.95^0 
8,PO,4)00 
3,05,000 
3,10,-000 
346i000 
3,90,000 
3475^)00 
3,80,000 
3,36,000 
3,40,000 
3,45^000 

3 , 30,000 

3,36,000 

3,60^000 

3,66^000 

3,80,000 

3,86,000 

3 , 30^000 
8 , 9^000 
8 , 90,000 

3,95i000 

4,QagOOO 


^ ‘ <3) 
Bb. 

:^80 

0f^®79 

O4'02fr 

0.6.076 

G«:126 

C6il74 
0M23 
{A-,272 
Mf,320 
C.6,369 
f 6,418 
>A>467 
,^6^16 

oA.« 3 

<^fti662 

. 6,’ll 
.6^760 
,.M08 
i6*«67 
o6i»0® 
o6t*965 
,A001 
„6i052 
,.«,101 
olilfiO 

.•.efi99 

V ft 


40 

20 

00 

80 

60 

40 

20 

Ol) 

80 

60 

40 

20 

00 

80 

eo 

40 

90 

00 

80 

60 

40 

20 

00 

80 

60 

40 

20 

00 


■ ' I-*: oe 

And when the a^bunt or the 

suhiect-matter ex<^6(}s Rs. 4,00,0(l((}j'(four 

lacs), the proper .leviable 
Rs. 6,248. (Six tl^oiusand two hv^ared 
O^nd, fourty-eight) plu^ forty-eight i^pees • 
«isl^y paise for ea^; thousan^fupees 
•tOr i^rt thereof, ioGexcess of Rs. 4,^0*000 
nd^oi^lacs). 


u 


O 


THESfSECONo Schedule 


(i- 


(See Section 3)<: 
FUed Fees 


'V 


OM.r 

(JC-’.f 

on' ; 

ooa.i 

i 

00 .1 


ly • * 


0C‘ -. 


t> • ‘ 1 


00'.s 




♦ ♦ 


0 


^1 *. 

* t 


tJiTfCT 


Proper 

. 3 o.t-.v 




i 


I. Application 
putititioo. 


or 


4 


■ y 

ii ■ 
C(i 
!■» 
U\t 


A O 

Oi. 

(•'j 

uo 

I. { 


' r' V 
: ^ 

i I 


P • - 

- l* 
; 

ih: 

CP- 

: 

V 

\ X J. s 


It 

ii 


(a) When pr^ented to any Officer of the Custoios:^ 
or Excise Department or^ to any Magistrate-by5 
any person havuig dealings-{with the Govern -. 

, mcnt and when the subject-natter of such 'a{^i:>. 
f,i. cation relates exclusively to tbP|»e dealings; q,. ,k 
0 ‘.,or vwhen presented to any Offioertof L.and Heve^UQ. 
00 . ^ any person holding temporcM'ily settled Igiid 
,, under direct engagementufi'ith. Government,(gpd: 
ri. ..when the object-matter <iof - the applicatioprpp- 
r-i, petition relies exclusivelyjto-^t^h engagemepj^.e 
..u.or,(wheo oi^ented to aoy ^hinicipaT Comnps-e 
. sioner under any Act for me time being in forces, 
for the conservai«cy or improveinent of any plece^d 
if . the applicatipn or petitionrelates solel|f<.lp^‘ 
, ^,1 4uch conservancuor imprc^eoii^t; tor.*. 

,, or, when presented^ to any Civil, ,C^urt other 

principal Civil Court of. ori^nal iurisdictioi^^rtl 
any Court of ^ijnall Causes'e^tablish^^ u^^er^, 

se. 

f 


1' 5 6f ^e Provincial Small 

' <^urts Act, 188T(9of 18OT), Or to a Coll..^,^., 
’ oV otherolHcerof Revenue inflation to any ^ir 


1 • 


0 


— ' ' f 

0 a.s 
no ,2 
0 8.2 

00 t 
oof.e 
u 

om 

0‘^».5 
. oo'.j;- 
On .« 

0 0,8 

Forty vm^ 

OOfi.% 

<|V- ( 

0"J i 
J Qii.» 
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. I 


• •• 

2 


PropcM- (pc 

:1 



i . or €»>«• ia which the iiniouat or value o( Uie i 
^ subject-matter is less than 6fty rupees; f 

or when presented to any Civil, Criminal or | 
Revenue Court, or to any Board or Executive I 
Officer for the purpo-^e of obtaining a copy or 
translation of any judgment, decree, or order 
passed by such Court, Board or Officer, or of any 
other document on record in such Court or 
Office. 


\ 









*1. ’ 

> yh q ) j /*l 

. j h:<[ j .a 

J os 

% 

'^o*)qoi )/ 'I 

vJ,, ..V) 

Application to 

that records may 
V1 c d-for 

from -another 
Court. 


(b' When containing a complaint or charge of any^ 
offence other than an offence for whicn police ' 
officers may under the Code of Criminal Proce¬ 
dure, 1898 (5 of 1898), arrest without warrant, 
and presented to any Criminal Court; 

Or when presented to a Civil, Criminal or Revenue 
Covirt, or to a Collector, or any Revenue Officer 
having jurisdiction equal or subordinate to a Col¬ 
lector. or to any Magistrate in his executive 
capacity, and not otherwise provided for by lliis 
Act; 

or to deposit in Court revenue or rent; or for 
' determination by a Court of the amount of com¬ 
pensation to be paid by a landlord to his tenant. 

(c) When presented to a Chief Controlling Re¬ 
venue or Executive Authority, or to a Commis- 
dinner of Revenue or Circuit, or to any Chief 
Officer charged With the Executive Administra¬ 
tion of a ^vision and not otherwise provided 
, for bv this Act. 

i4d) When presented to the High Court - 
(i) under the Companies Act, 1956 (1 of 1956) 

: '' for winding up a company; 


I 


(ii) under the same Act for takitig some other 
- judicial action; 

<iii'under Article 226 of the Constitution of 
India other than petitions for habeas corpus 
and petitions arising out of criminal proceed, 
t ings; 

fiv) in all other case.s 


When the Court grants the application and »s ot 
opinion that the transmiss^n of such iccord, 
involves the use of the posts. 


3. Application ^for 
leave to sue as 

pauper. . '' 

% 


9 


One rupee tvvcnty- 
6'’e p.iiM,*. 


Ruiiees two hun. 
dred lUid .sixty. 

Thirteen rupees. 

F'^ty rupees. 


Two rupees sixty- 
five piiise. 

One rupee in adfli- 
tiOii to any fee 
levied on tne ap¬ 
plication under — 
Clause (a), 

Clause (b) or 
Clause (d) of 
Article 1 of this 
Schedule. 

One rupeetwenty. 
five paise. 


leaTO**^fo**^appeS When presented to a District Court. 

\ ns a pauper* 

(b) When presented to a Cnmmis.sinnet nr 
High Court, 


5. Plaint or memo. 
. randum of appeal 
in a suit to esta¬ 
blish Or disprove 
a Eight of occup. 
ancy. 


One rupee twenty 
five paise. 

Two rupees sixty* 
five paise. 

One rupee 
twenty-five paise. 
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Nuinl>er 

I 


9. Mcinovamtnm of 
iippcMl w hen the 
app..i(l is not 
fioin a decree or 
an order having 
the force oi a 
decree, and is 
presented. 

10 Caveat. 

11. Petition in a suit 

under the Con¬ 
verts Marriage 
Oissoiution Act, 
1866 <21 of 

1860). . 

12. Every iJetition or 
application oi 
mcinoraudum or 
append under t]ie 
Spw'ciul Maritage 
Act. 1054 (4 5 of 

^1054) or the 
Hindu Marriage 
Act 1955 (25 ol 
1955). 

13. Plaint or memo 
r a ti d u m of 

. appeal in each . 
'of^ the ‘follow- i 
ing suits ; - 
(i) to alter or 
set aside a sum- 


Preper fee 

3 


6. liail-boiid orotlier 
instrument of ol>- 
ligalion given in 
pursuance of an 
order matle by a 
Court or Magi'- 
trate umler any 
section ol tlie 
Code of Criminal 
Procedure 1898 
:5 of 1898), or 
the Ck)de of Clivil 
Procedure, 1908 
(5 of 1908) and 
jjot otluTwise 
provided for by 
this Act. 

7. Undertaking 
under section -19 
of the Indian 
Divorce Act, 
1869 [4 of 1869). 

- 8. M n k b t a r nama 
\V akalatnaina. 


or NVhen presented for the conduct of any one 
ca^e - • 

(a) to any Civil or Criminal Court other than the 
High Court, or to any Collector or Magistrate, or 
other Executive officer except such as are men. 
tioned in clauses (b) and (c) of this Number; 

<1>) to a Commissioner of Revenue, Circuit or 
Customs or to any officer charged with the 
E.vec utive Administration of a Division not being 
tlu- Chief Revenue or Executive'Authority; 

(c) to the High Court Board of Revenue, or other 
.Chief Controlling Revenue or Executive Autho. 
rity. 

(a) to atjy Civil Court other than High Court or to 

any Revenue Court Executive Officer other than 
the High Court or Chief Controlling Revenue or 
Executive Authority; . 

(b) to the High Ck)urt or Chief Controlling Execu¬ 
tive or Revenue Authority, . 




; sj-'? .. 


• • * • 


• . 






I ^ 




r.*••••. * 


bixty-Uve paise. 


One rupee 
. twenty-five paise* 


One rupee 
twenty-five paise. , 


One rupee 
twenty-five paise. 


Two rupees sixty- 
five paise. 

One rupee 
twenty-five paise. 


Five rupees 
twenty-five paise* ^ 

Six . rupees ffifty 
paise. 

Si.v rupees fifty . 

PHise, • 


I • 


Nineteen rupees 
fitly paise, : 

, . • i ut 

1 O • -I 

# ,1 


4ii4 i I > ^ 5 

; .. 

• .i 
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l.l 






mary decision 
or order of uay 
-of the Ci\il 
Court not c^ta- 
btished or of 
any Ueveiiue 

Court; 

di) to alter or 
^fuancel ; > nhy 
' fcntryina rei^i’j- 
terof theimmc'5 
of the proprio- 
tors of revenue 
paying estates; | 

Oii) to obtain a 
dec I a r a tory 
decree where 
no consqq^. 
■^wntial rellef'is 
prayed? 

(iv) to set aside 
an award, 
tv) to set aside 
an adoption; 

(vi) Every other 
suit where it is 
not possible’to 
estimate at at 
money value' 

• the subiect! 
matter in dis-. 
pute and which* 
iy not other-' 
wise provided 
for by this Act.f* 

14. Application undei 
section 20 of tl^e 

■ lhdlafi''''Arbitrfu 

tioiv' ' 194Q 

(10 of 1940) 
Agreement In 
writing stating ai 
question for 
opinion of the 
Court under thV 
Code of Civil 
Procedure, 1908 
(5 of 1908). 

, 16. Every petition 
under th\? Indian" 
Divorce Act, 
1899 (4 of 1899) 
except petitions - 
under section 44 ,.. 
of the same Act,! , 
and every memo¬ 
randum of app^l 

■ under section 55 , 

the same Acti 


^ 15. 





^ I 


I’lOlVr fre 

3 




N i 1 K‘t coij ru poc> 

fifty 


Tliirtccn rupees 


• 1 • 


Thirteen rupees 




.4 •’ 


; i 


‘ t 


Tlurty--i>iije 

rupees. 


t- • 




.0'memo., . 
landiim of ai^ear 
under the Pacsi 
IMaAiaserM . 

Divorce Act, 


. / 


Thirty^niiie 

rupees* 


. » 



\ . 


•/ 


.t I 


• «.*• 


. » ■4. 


* 4 


Nineteen rupe®* 


ii 
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Numlx-T 

1 




Memorandum' 
of appeal from 
an order or de- 
ei'-ion passed 
under the pro- 
vivions of sec¬ 
tion 45.B of 
the Banking 
H e g u 1 a t i o n 
Act, 1949 (Act 
10 of 1949), 


Proper fee 

‘ 3 


in a suit by a 
reversioner und.jr' 
the Himachal 
Pradesh Custo¬ 
mary Law for 
declaration in res¬ 
pect of an aliena¬ 
tion of ancestral 
land, 

19. Application or 
memorandum of 
appeal for relief 
uniler the East 
Pinijal) Urixn, 
Act, 1949 (3 ol 
1949) as in force 
ill Himachal Pra¬ 
desh. 

20. Claims for ‘ 
money (whe- 
iher secured or 
unsecuretl) or a 
claim to set off 
made against 
such claims or 
counter-claims 
u II il e r the 
Banking Regu- 
1 a t i o n Act, 
194> (Act, 10 
ol 1940). 


. 


Thirteen ni 


pe^ 






(a) Where the amount docs not exceed Rs. 2^500. Nineteen rupees 

I r ^ty paise. \ 




(h) W'herc the amount exceeds Rs. 2,500 but 
does not exceed Rs. 10,000. 


(c) Where the amount exceeds Rs. 10,000. 

(a) Where the amount exceeds Rs. 5,000 but 
does not exceed Rs. 10,000. 


(b) Where the amount exceeds Rs. 10,000. 


Thirty-nioe 

rupees. 


• 


Sixty-five rupees. 

1. 

Seventy, ^eight 
rupees. 


I 


One hupdred and- 
thirty rupees. 


\ 

\ 


TH£ THIRD SCHEDULE 

^ • 

(See Section 27) i * 

FORM OF VALUATION (TO BE USED WITH SUCH MODIFICATIONS, 

IF ANY, AS MAY BE NECESSARY) - O 


•f 


» 


IN THE COURT OF 

Re-probale of the Will of.....*«,,.(or administration of the, < 

property and credits of......) deceased. > 

r ' Solemnly affirm 

, , r 1 . . make oath , 

.ami say that I am the executor (or one of the executors or one of the next-of-kin) * .i 

- , . . ^ ^ . deceased, and that I have truly 

set forth in Annexure *A to this affidavit all the property and credits of which the abov^ 
named deceased died possessed or was entitled to at the time of his death, and which have 
come, or are likely to come, to my hands. 

2. I further say that I have also truly set forth in Aonexuie *B» all the items 1 aih by 
law allowed to deduct. ■ • ' i 

exclusive only of such last-mentioned items 

irolusive of all rents, interests, dividends and increased values since the da te of the death of 
the said deceased, are under the value of - 
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, . r ANNEXURE “A** 

VAUJAfTlOM OF THE MOVABLE AND IMMOVABLE PROPERTY OF 




<•* 


... DECEASED Ks. 


Cash in the house and at the banks, household goods, wearing apparel, books, 
; plate* jewels, etc. 

(State estimated value according to best of Executor's.or Administrator's 
IwUefd 

Property in Government securities transferable at the Public Debt Office. 

' (S^te description and value at the price of the day; also the interest 

* separately, calculating it to the time of making the application). 

Immovable property consisting of 

(State description, giving in the case of hou.ses, the assessed value if any, 
and the number of years assessment, the market-value is estimated at. 
and, in the case of land, the area, the market-value and all rents that 
have accrued). 

Lease-hold property ... 

(If the deceased held any leases for years, determinable, state the numl)er 
of year’s purchase the profit rents are estimated to lie worth and the value 
of such, inserting separately arrears due at the date of death and all 
rents received or due since that date to the time of making the 
application). 

Property in Public Companies— 

(State the particulars and the value calculated at the price of the djy; 
also the interest separately, calculating it to the time of making the 
application.) 

Policy of insurance upon life, money out on mortgage and other securities such 

as bonds, mortgages, bills, notes and other securities for money. 

(State the amount of the whole; also the interest separately, calculating it to 
the time of making the application). 

Book debts ... 

(Other than bad.) ’ 

Stock in trade 

(State the estimated value, if any). 

Other property not comprised under the foregoing head.s, 

(State the estimated, value, it anv)< 




* 


Deduct amount shown in Annexure 'B* not subject to duty 


Net Total, 


ANNEXURE “S'* 

SCHEDULE OF DEBTS, ETC. 

Amount of debts due/and owing from the deceased, payable by law out of the 

Amount of funeral expenses ^ 

Amount of mortgage incumbrances 
Property held in trust not beneficially or with general power to confer a 
beneficial interest. 

Other property not subject to duty' 

Tout 


••• 


••• 








• •• 








Rs 


P. 


nrHEl JAMMU AND KASHMIR (X)URT.FEES ACT, 1977 

{J. AND K. ACT Vn OF 1977 SMT.) 

[Act Printed here is as on 1956.} 


SECTIONS 

CHAPTER I , 
f- - PRELIMINARY 

1. Short title and extent. 

t> Chief ControUlnc Revenue Autho¬ 
rity. 

B* Collector. 


CHAPTER H 

FEES IN THE HIGH COURT 

4. Fees in documents Bled in the High 

Court. 

5. Procedure in case of difference as to 

necessity or amount of oourt-fee. 


286 [App IT] 


t 

[The] Jammu and Kashmir 
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CHAPTER III 

FEES IN other courts AND IN 
PUBLIC OFFICES 

6. Fees on documents tiled, etc., in 

mufassil Courts or in public olYi- 
ces. 

7. Computation of fees payable in cer 

tain suits — 
i. for money; 

ti. for maintenance and annuities: 

iii. for other moveable property 

having a market-value; 

iv. (a) for moveable property of no 

market-value; 

(b) to enforce a right to share 
in joint family property; 

(c) for a declaratory decree 

and consequential relief; 

(d) for an injunction 

(e) for easements; 

(f) for accounts 

V. for possession of land, houses 
and gardens 

(a) for houses and gardens. 

vi. to enforce a right of pre.emp 

tion 

vii. for interest of assignee of land 
revenue 

viii. to set aside an attachment; 

ix. to redeem; 

to foreclose; 

X. for specific performance: 
xi. between landlord and tenant. 

S. Fee on memorandum of appeki 
against order relating to compen¬ 
sation. 

9. Power to ascertain net pro6ts or 
market-value. 

10. Procedure where net profits or mar¬ 

ket-value wrongly estimated. 

11. Procedure in suits for mesne profits 

or account when amount decreed*' 
exceeds amount claimed. 

12. Decision of questions a.s to valua« 

tion. 

13. Refund of fee paid on memorandum 

of appeal. 

14. Refund of fee on application for 

review of judgment. 

15. Refund where Court reverses or 

modifies its former decision on 
ground of mi.stakei 

16. [Repealed.! 

17. Multifarious suits. —^ 

18. Written examinations of complain¬ 

ants. 

19. Elxemption of certain docuzhents. ■' ' 

CHAPTER III-A '* ■ * 

PROBATES. LETTERS OF ADMINIS¬ 
TRATION 'AND CERTIFICATES 
OF ADMINISTRATION 

19-A. Relief where too high a court-Je* 
has been paid. 

t9-B. Relief where debts due from a de¬ 
ceased ii^rson have been paid ou* 
of his estate. 


19-C. Relief in case of several grants. 

19rD. Probates declared Valid'asltb trli^ 
property though not covered by 
Court-fee. ui r- > 

19-E. Provision for case where toqi'i low 
a Court-fee has been paid on pro¬ 
bate. etc. 

$ » 

19-F. Administrator to give proper secu¬ 
rity before letters stamped under 
S. 19-E. , 

19-G. Executors etc, not paying full 
Court-fee on probates, etc. within 
SIX months after discovery of 
under payment. 

'19-H. Notice of applications for probate 
or letters of administration to be 
given to Revenue-authorities, and 
procedure thereon. 

t9-I. Payment of Court-fees in respect 
of probates and letters of adminis¬ 
tration. ‘ ' 

t9-J. Recovery of penalties, etc. 

.9-K. Sections 6 and 28 not to apply to 
probates or letters of administra- 
tmn. 

- - . 

CHAPTER rV ’ 

PROCESS-FEES , i , 

<0. Rules as to costs of processes. * " 

Confirmation and publication of 
rules. 

21. Tables of process-fees. 

22. Number of peons in District and 

Subordinate Courts. 

Number of peons in Small Cause 
Courts. 

2.3. Number of peons in Revenue Courts 

2-4. [Repealed.! 


CHAPTER V 

OF THE MODE OF LEVYING FEES 

25. Collections of fees by stamps, ’ ' 

26. Stamps to be impressed or adhesivo- 

27. Rules for supply, number, renewal 

and keeping accounts pf stamps* t 

28. Stamping document inadvertently 

received. ,j 

29. Amendment document. 

30. Cancellation of stamps. * 

CHAPTER VI 

MISCELLANEOUS 
• ^ * i 

31. Repayment of fees paid on applica- 
> tiohs^fo Criminal Courts. 

32. iRepealed.] 

33. Admission in criminal cases of doeu* 

ments fo^ wi^iph proper fee has net 
been paid.' j, 

34. Sale of stamps. g, , J 

35. Power tq redued'or rpmit fe^.v » 

_ lit 
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SCHEDULES < > ‘ 

1. Ad valojpwi }Kms. 

^'ABUg: ^ RATES , OF VALOREM 
, PSsXEVIAmE ON THE INSTI- 
TUTKW OF SUITS 

'Fixed ’ 

J-HI. Form pf Valuation. 

i ^ , 


ANNEXURK A.— Valuation of tiic 

moveable and 
immovable pro¬ 
perty of decea.'j. 

ed. 

ANNEXURE B.— Schedule of Debts 

' Etc. 


[THE] COURT-FEES ACT, 1977 SVT. (1920 A, D.) 


^ ‘ ■ <Jammu and Kashmir Act' No. VII of 1977) 

Sanctioned by His Highness the Maharaja Sahaib Bahadur per Chief Minister’s 
endorsement No. 8372, dated 11th September, 1920 and State Council Reso¬ 
lution No. I dated 8th April 1925, Notification No. 14-L/81. This Act was 
Originally pubt^hed in Government Gazette dated IGtli Chet, 1977.] 

[Am. J. K. Act 5 of 19.58.] 

CHAPIER I 


PRELIMINARY 

1. Short title and extent—(i) This Act may be called THE COURT-FEES 
ACT No. VII of Samvat 1977. 

(ii) It extends to the whole State of Jammu and Kashmir. 

• ’ t 

2. Chief Controlling Revenue Authority.—^The Revenue Minister or a Minis¬ 
ter for the time being in charge of the Revenue Administration of the State shall 
be the “Cfhief Controlling Revenue Authority’' for the purposes of admiuistralion of 
Court-fees laws. ' 

3. Collector.—In this Act,' unless there is anything repugnant in the subjoct 
or context, “Collector” shall mean the ^Deputy Commissioner of a District. 

CHAPTER II 

FEES IN THE HIGH COURT 

j * 

4. ^, Fees in documents filed in High Court.—No document of any of the kinds 
specified in the First or Second Schedule to the Court-fees Act No. 7 of 1977 
annexed, as chargeable with fees shall be filed, exhibited or recorded in, or shall 
be received or furnished by the High Court in any case coming before it. jn the 
exercise of its extraordinary original civil jurisdiction; 

or in the exercise of its extraordinary original criminal jurisdiction. 

, or in the exercise of its ordinary original civil jurisdiction. 

or in the exercise of its jurisdiction as regards appeal from the judgment j^ass- 
ed under ordinary original civil jurisdiction of the High Court; 

or in the exercise of its powers as a Court of appeal from Courts subject to 
its superintendence; 

or in the exercise of its jurisdiction as a Court of reference or revision; 
unless in respect of such .document there be paid a fee of an amount not less 
than that in^cated by either of the said Schedules as the proper fee for such 
document. ' 

' 5. ProfjtSj^ure in case of difference as to neoessity or amount of court-fee._It 

shall be the duty of the Registrar of the High Cbiift to see that proper fee is paid 
under this Chapter. > If any difference arises between the said officer and any suitor 
or i^unsel to the n^essity of paying a fee or-jthe amount thereof, the question 
shall be deferred to the s4id Registrar and his decision shall be final. When, how¬ 
ever, t^e question , is in the opinion of the Registrar one of general importance, 
^ sl^l refer it for the final deewion of the Chief Justice or such Judge of the 
^gh Court >95 the Chief Justice s£all appoint either generally or spet^ially in this 
jehalf. 
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CHAPTEa in - — 

FEES IN OTHER COURTS AND IN PUBLIC OFFICEShA .1 

6. Fees on documents filed, etc., in mufassil Courts or in. 
document of any of the kinds specified as chargeable in the Firsf {tW '"Second 
Schedule to this Act annexed shall be filed, exhibited or recorded s* iq 
of Justice, or shall be received or furnished by any public p^c.er^ ^ unl^s^f^^, re^^t 
of such document there be paid a fee of an amount not Jess tban that inm^ted 
by either of the said Schedules as the proper fee for such j doaomdnt. 


7. Computation of fees payable in certain suits.—The amount of fee payable 
under this Act in the suits next hereinafter mentioned shall be computed 
follows:— ^ ’ /d nonortonni^ 

(i) for money; 

In suits for money (including suits for damages or compensation^ ,bir, ..Shears 
(d maintenance of annuities, or of other sums payable periothcall^)—^acc^ifing to 
the amount claimed; 

(ii) for maintenance and annuities; 

In suit for maintenance and annuities or other sums payable periodically— 
according bo the value of the subject-matter of the suit, and such valu^ shsdl bo 
deemed to be ten times the amount claimed to be payable for ion^ y.e^r; 

(iii) for other moveable property having a market value; " '' ' 

In suits for movable property other than money, where: the subject-maW^r has 
a market-value—according to such value at the date of presenting.. 

(iv) In suits— -i vM •■ulj lol 

(a) for moveable property of no market-value; ^ sfl 

for moveable property where the subject-matter has no market-^ihi^^^'fSr 
instance, in the case of documents relating to title; .6 

(b) to enforce a right to share in joint family property; '' • ' .1/^lnoo lo 

to enforce the right to share in any property on the ground that it is joint 
fatrtil)- property, (this does not apply tx> a suit for partition by metes and bounds); 

(c) for a declaratory decree and consequential relief; 

to obtain a declaratory decree or order, where consequential r6li^^‘f? priyed; 

(d) for an injunction; V * 

to obtain an injunction. ; .ii ' 

. , . ^ -••i -a* br/ieoei ‘jd 

(e) for easements; . . 3 ;,rjie/e 

for a right to some benefit (not herein otherwise provide4i for) 

;,d1 n, 1o 

(J) fw accounts; ..o OnMo 

for accounts— ■.sbni. to 

according to the amount at which the relief sought is valued in the 
memorandum of appeal. r'' , ,0 

In all such suits the plaintiff shall state the amount at which he, values the 
relief sought. t-j/g -idl nt lo 


Section 7 ~ Note 1 

(1) Party conceding that Cl. (v) (d) 
of Sec. 7 Court-Fees Act would apply 
— Such concession not binding on the 
party conceding — The Court should de¬ 
termine the Court-fee payable. AIR 1963 
J & K 55 (55). 

(2) The words “shall have been sepa¬ 
rately assessed with revenue” in Exp. to 
Section 7 (v) are wider enough to in¬ 
clude those lands which were assessed 
to land revenue even before the institu¬ 
tion of the suit though at the time of 
the suit the land ceases to be assessed 


■ T-j/g -ini nt lo 

(I j'l It? 

to land revenue. AIR’*19^'^ J 

(56). .jn3mLr'X>b 

(3) Where there is- a cle.^r,Jpdi<ation 
in the plaint thafthe 

an estate paying revenue 

ment which is supported .by) dofeuBa^'*' 

tary evidence. Section 7 

Fees Act will apply. Alll.,.)^^ 

(4) Court-Fees Act does 

diderence between lands \whipC 
beyond Municipal limits. AIlt^'196D. * 

K 55 (56). 
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(v) fdr poBsessioii of lands, houses and gardens^ 

In suits for the possession of land, houses and gardens—according to the 
yaluo ol the subject-matter; and such value shall be deemed to be— 
where the subject-matter is land, and— 

(a) [Omitted.] 

(b) where the land forms an entire estate, or a definite share of an 

estate, paying annual revenue to Government or forms piirt of 
; such estate and is recorded as separately assessed with such reve¬ 
nue;—eight times the revenue so payable, 

(c) where the land pays no such revenue, or has been partially exempt¬ 

ed from such payment, is a Jagir or a Dharmarth property or is 
charged with any fixed payment in lieu of sucli revenue, 

and net profits have arisen from the land during the year next before 
the date of presenting the plaint— 
fifteen times such net profit: 

but where no such net profits have arisen therefrom— 

the amount at which the Court shall estimate the land with refer¬ 
ence to the value of similar land in the neighbourhood; 

(d) where the land forms part of an estate paying revenue to Govern¬ 

ment, but is not a definite share of such estate and is not sepa¬ 
rately assessed, the market-value of the land: 

Explanation.—The word “estate", as used in this paragraph, means any land 
subject to the payment of revenue for which the proprietor or fanner or raiyat 
ghall have executed a separate engagement to Government, or which, in the 
absence of such engagement, shall have been separately assessed with revenue; 

(e) for houses and gardens; 

where the subject-matter is a house or garden—according to the 

market-value of the house or garden; 

(vi) to enforce a right of pre-emptionj 

In suits to enforce a right of pre-emption—according to the value (computed 
in accordance -with paragraph v of this section) of the land, house or garden in 
Inspect of which the right is claimed; 
fvii) for interest of assignee of land revenue; 

In smts for the interest of an assignee of land revenue—fifteen times his net 
profits as such for the year next before the date of presenting the plaint; 

In suits for Haq-i-Lambardari, maqaddami or a similar right—eight times the 
income of the Haq or right; 

(viii) to set aside an attachment; 

In suits to set aside an attachment of land or of an interest in la^'d or reve¬ 
nue-according to the amount for which the land or interest was attached: 

Provided that, where such amount exceeds the value of the land or interest, 
the amount of fee shall be computed as if the suit were for the possession of such 
land or interest; 

0s> to redeem; 

In suits against a mortgagee for the recovery of the property mortgaged; 


to foredos^ 

and in suits by a mortgagee to foreclose the mortgage, or where the mortgage 
k by conditional sale, to have the sale declared absolute—according to the 

money expressed to be secured by the instrument of mortgage; 

^ inr ^ecific petfonnance; 

b suits for spedfle performan ce ■ 

cl a contract of sale--*accordmg to die amount of the consideration; 
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(b) of a contract of mortgage—according to the amownl agreed to be| 

secured; 

(c) of a contract of lease—according to the aggregate amount dl Ae fine 

or premium (if any) and of the rent agreed to be paid during dw first 
year of the term; 

(d) of an award—according to the amount or value pS the property in 

dispute; 

(xi) Between landlord and tenaxd; % 

In the following suits between landlord and tenant:—^ 

(a) for the delivery by a tenant of the coimterpart of a lease* 

(b) to enhance the rent of a tenant having a right of occupancy.-^ 

(c) for the delivery by a landlord of a lease, 

(cc) for the recovery of immoveable property from a tenant including ft 
tenant bolding over after the determination of a tenancy* 

(d) to contest a notice of ejectment, 

(e) to recover the occupancy of immoveable property from ^Hdch tenant 

has been illegally ejected by the landlord, and 

(f) for abatement of rent- 

according to the amoimt of the rent of the immoveable property to which the 
suit refers, payable for the year next before the date of presenting the plaint. 

8. Fee on memorandum of appeal against order relating to compensation.— 
The amount of fee payable under this Act on a memorandum of appeal against an 
order relating to compensation under any Act for the time being in force for flie 
acquisition of land for public purposes shall be computed according to the differ¬ 
ence between the amount awarded and the amount claimed by the appellant. 

9. Power to ascertain net profits or market-value.—If the Court sees reason 
to think that the annual net profits or the market-value of any such land* house or 
garden as is mentioned in Sec. 7, paragraphs 5 and 6, have or has been wrongly 
estimated, the Court may, for the purpose of computing the fee payable in any 
suit therein mentioned, issue a commission to any proper person directing him to 
make such local or other investigation as may be necessary, and to report tibereon 
to the Court. 

10. Procedure where net profits or market-value wrongly estimated.—(i) B 
in the result of any such investigation the Court finds that the market-value has 
been wrongly estimated, the Court, if the estimation has been excessive, may in 
its discretion refund the excess paid as such fee; but if die estimation has been 
insulficient, the Court shall require the plaintiff to pay so much additional fee as 
would have been payable had the said market-value or net profits been ri^tly 
estimated, 

(ii) In such case the suit shall be stayed until the additional fee is paid. If 
the additional fee is not paid wi thin such time as the Court shall fix, the suit shall 
be dismissed. 

11. Procedure in suits for mesne profits or accoimt when amount decreed 
exceeds amount claimed.—In suits for mesne profits or for imm ovable property and 
mesne profits, or for an account, if the profits or amoimt decreed are or is in excess 
of the profits claimed or the amoimt at which the p laintiff valued die relief sou^^ 
the decree shall not be executed until the difference between the fee actually paid 
and the fee which would have been payable had the suit comprised the whole of 
the profits or amount so decreed shall have been paid to the proper officer* 

Where the amount of mesne profits is left to be ascertained in tiic course of 
the execution of the decree, if the profits so ascertained exceed the profits claimed, 
the further execution or die decree shall be stayed until the difference between 
the fee actually paid and the fee which would have been payable had the suit 
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Qompiised Uie whole of the profits so ascertained is paid. If the additional fee 
Is not paid within audi time as the Court shall fix, the suit shall be dismissed; 

Provided that, in suits under the Agriculturists' Relief Act, 1983, tlie decree 
j shall be necuted to the extent of the amount of the instalments which have 
become due on payment of the additional court-fee, if any, which is found payable 
when calculated on the amount for which execution is sought. 

« _ 

f 11 . Decision of quesdons as to valuation.—(i) Every question relating to 
valuation for the purpose of determining the amount of any fee chargeable under 
tiiis Chapter, on a plaint or m^norandum of appeal shall be decided by the Court 
in which such plaint or memorandum, as the case may be, is filed, and such deci- 

shall be final as between the parties to the suit. 

(ii) But whenever any such suit comes before a Court of appeal, reference 
or revision, if such Court considers that the said question has been wrongly de¬ 
cided to the detriment of the revenue, it shall require the party by whom such 
fee has been paid to pay so much additional fee as would have been payable had 
the question been rightly decided and the provisions o£ Section 10, paragraph (ii), 
shall apply. 

13. Befund of fee paid on memorandum of apped!.—If an appeal or plaint, 
which has been rejected by tiie low^ Court on any of the grounds mentioned 
in the Code of Civil Procedure, is ordered to be received, or if a suit is remanded 
in appeal, on any of the grounds mentioned in Order XLl, Buie 23 of the same 
Code for a second decision by the lower Court, the Appellate Court shall grant 
to the appellant a certificate^ authorising him to receive back from the Collector 
the full amount of fee paid on the memorandum of appeal: 

Provided that if, in the case of a remand in appeal, the order of remand shall 
not cover the whole of the subject-matter of the suit, the certificate so granted 
shall not authorise the appellant to receive back more than so much fee as would 
have been originally payable on the part or parts of such subject-matter in respect 
whweof the suit bas been remanded. 

14. Refund of fee on a^lication for review of judgment.—Where an appli¬ 
cation for a review of judgment is presented on or after the ninetieth day from the 
date of the decree, the Court, unless the delay was caused by the applicant's 
laches, may, in its discretion, grant him a certificate autiiorising him to receive 
back from the Collector so much of the fee paid on the application as exceeds 
the fee which would have been payable had it been presented before such day. 

15. Refund where Court reverses or modifies its former decision on ^ound 
of mistake.—^Where an application for a review of judgment is admitted, and where, 
on the rehearing, the Court reverses or modifies its former decision on the ground 
of mistake in law or fact, the applicant shall be entitled to a certificate from the 
Court authorising him to receive back from the Collector so much of the fee paid 
on the appUoation as exceeds the fee payable on any other application to such 
Court und^ the Second Schedule to tiiis Act No. 1, clause (b) or clause (d). 

But nothing in tiie former part of tiiis section sbaB entitle the applicant to 
such eertificate ^nhero tiie reversal or modification is due, wholly or in part, to 
fcedh evidflQee which mi^t have been produced at the origmal hearing. 

lA. [Omitted.] 

17. Multifarious Whae a suit embraoes two or more distinct subjects, 

tbs plaint or memorandum of appeal shall be diargeable with the aggregate 
amniifir of the fees to which tihe pl^ts or mOTioranda of appeal in suits embracing 
separately eaeh of such subjeots would be liable imder this Act 

^ Nothing io the former pert of this section shall be deemed to affect the power 
oonfewed by the Code of CSvti ^ooedure^ Order H, Rule 6. 
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18. Written examination of complainants.—When the first or only exami¬ 
nation of a person who complains of the offence of wrongful confinement; or of 
wrongful restraint, or of any offence other than an offence for which the police 
officers may arrest without a warrant, and who has not already presented a peti¬ 
tion on which a fee has been levied under this Act is reduced to writing under 
the provisions of the Code of Criminal Procedure, the complainant shall pay a 
fee of one rupee, unless the Court thinks fit to remit such payment. 


19. Exemption of certain documents.—Nothing contained in this Act shall 
render the following documents chargeable with any fee:— 

(i) Power-of-attomey to institute or defend a suit when executed by an 

officer, warrant officer, non-commissioned officer or private of the Gov¬ 
ernment’s army not in civil employment. 

(ii) [Omitted.] 

(iii) Written statements called for by the Court after the first hearing ol ft 
suit. 

(iv) to (vii) [Omitted.] 

(viii) Probate of a will, letters of administration, where the amount or 
value of tlie property in respect of which the probate or letters or 
certificate shall be granted does not exceed one thousand rupees. 

(ix) Application or petition to a Collector or other oflScer making a settle¬ 
ment of land revenue or to the Revenue Minister, relating to matters 
connected with the assessment of land or the ascertainment of rights 
thereto or interests therein, if presented previous to the final confirzna* 
tiou of such settlement. 

(ix-a) Applications, appeals to the Income-tax Department in proceedings re¬ 
lating to assessment of income-tax or objections thereto. 

(x) Application relating to a supply for irrigation of water belonging to 

Government. 

(xi) Application for leave to extend cultivation, or to relinquish land, when 
presented to an officer of land revenue by a person holding, imder 
direct engagement with Government, land of which the revenue is set¬ 
tled, but not permanently. 

(xii) Application for service of notice of relinquishment of or of en¬ 

hancement of rent. 

(xili) Written authority to an agent to distrain. 

(xiv) First application (other than a petition containing a criminal charge or 
information) for the summons of a witness or other person to attend 
either to give evidence or to produce document, or in respect of the 
production or filing of an exhibit not being an affidavit made for the 
Immediate purpose of being produced in Court. 

(xv) Bail bonds in criminal cases, recognizances to prosecute or give evi¬ 
dence, and recognizances for personal appearance or otiierwise. 

(xvi) Petition, application, charge or information respecting any offence 
when presented, made or laid to or before a Police Officer. 

(xvi-a) Petition in a criminal case in which the Police may arrest witiiout 
warrant, 

(xvi-b) Copy to which Article 9 of the First Schedule of this Art applies 
furnished to an accused person in a v^irant case. 

(xvii) Petition by a prisoner, or other person in duress or vnder restoaint 
of any Court or its officers. 

(xviii) Complaint of a public servant (as defined in the Ranbir Dand Bidhi) a 
Municipal Officer, or of an official acting under Birds and Animals 
Game Protection Rules for breach of surti rules. 
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Application lor pannission to cut timber in Government forests, or 
o&erwise relating to such forests. 

(n) Application lor payment of money due by Government to the 
ap^cant 
[sd) [Omitted.] 

.(zxii). Application for compensation under any law for the time being in force 
relating to the acquisition of {uoperty for public purposes. 

(jam) [OmittecL] 




m-A 


PROBATES, LETTERS OF ADMINISTRATION AND CERTIFICATES 

OF ADMINISTRATION 

19-A. Rdief where too Ugh a oourt-fm has been paid.^Where any person on 
apjdylng for die probate of a will or letters of administration has estimated the 
property of the deceased to be of greater value than the same has afterwar^ 
proved to be, and has consequently paid too high a court-fee thereon, if, within 
six mondis after the true value of the property has been ascertained, such person 
produces the probate or letters to the Revenue Minister, 

and delivers to such authority a particular inventory and valuation of the 
prop e rly of the deceased, verified by ^davit or affirmation, 

and U such authority is satisfied diat a greater fee was paid on the probate or 
letters than the law required, 

jhe said authority may— 

[a] the stamp on die probate or letter if such stamp has not been 

already cancelled; 

[bj substitute another stamp lor denoting the court-fee which should have 
been paid thereon; and 

[c] make an allowance for the difference between them as in the case of 
spoiled stamps, or repay the same in money, at his discretion. 

10-B. Belief where defats due from a deceased person have been paid out of 
Us estate.—Whenever it is proved to the satisfaction of such authority that an 
executor or administrator has paid debts due from the deceased to such an amount 
as, being deducted out of the amount or value of the estate, reduces the same 
to a sum wUcb, if it had been the whole gross amount or value of the estate, 
would have occasioned a less court-fee to be paid on the probate or letters of 
administration granted in respect of such estate than has been actually paid thereon 
tinder this Act, 

such authority may return the difference, provided the same be claimed within 
diree years after the ^te of such probate or letters. 

But when, by reason any legal proceedings, the debts due from the de¬ 
ceased have not been ascertained and paid, or his effects have not been recovered 

TYiarlrf^ availaUe, and in consequence thereof the executor or administrator is 
prevented from claiming the return of such difference wijdiin the said term of three 
years, die said authority may allow such further time for making die claim as may 
c^ipeer to be reasonable under dm drcumstances. 

19-0. in case of several graots^Whenever a grant ol probate or 

lelten of administration has been or is in respect of the whole of the pro¬ 

perty belonging to an estate, and the full fee chargeable under diis Act has been 
or Is thereon, no fee be chargeable under the same Act when a like 
gpyirf is fnaAtk in respect of die wfa<^ os any pert ol the same property belonging 

to die same estate. 

Whaevw such a grant has been or Is made In respect tA any {Boperty foim- 
teg fr r* d on est a te , dw of fees diea aotnaSy paid under this Art shaB 
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be deducted when a like grant is made in respect dG property belonging to lha 
same estate, identical with or including jthe jaroperty fe? wdiich tho former grant 

relates. 

19^D. Probates declared vaKd as to trust property tiumgh nOt fcovered by 
court-fee.—The probate of the will or the letters of administration of the effects 
of any person deceas^ heretofore or hereafter granted shall bo deemed valid and 
available by his executors or administrators for recovering, transferring or assignin g 
any movable or immovable property whereof or whereto the deceased was possess¬ 
ed or entitled, either wholly or partially as a trustee, notwit hs t andi ng the amount 
or vine of such property is not includ^ in the amotmt or value of die estate in 
respect of which a court-fee was paid on such probate ot lettera of adminis¬ 
tration. 

19-E. Provision for oase wba*e tOo low a court-^ee has been paid on probate^ 
etc.—^Where any person on applying for probate or letters of adminis tration has 
estimated the estate of the deceased to be of less value than the same has after¬ 
wards proved to be and has in consequence paid too low a court-fee thereon, the 
Revenue Minister may, on the value of the estate of the deceased being verified 
affidavit or affirmation, cause the probate or letters of administration to be duly 
stamped on payment of the full court-fee which ou^t to have been originally 
paid thereon in respect of such value and of the further penalty, if the probate or 
letters is or are produced within one year from the date of die grant; of five 
times, or if it or they is or are product after one year from such date^ of twenty 
times’ such proper court-fee without; any deduction ^ the CQuithfeg p riginalh g 
paid on such probate or letters: 

Provided that, if the application bo made within sir months alter the ttScei“ 
tainment of the true value of the estate and the discovery that too low a 
fee was at first paid on the probate or letters and if the said authority is satisfied 
that such fee was paid in consequence of a mistake or of its not being known 
time that some particular part of the estate belonged to the deceased and witi»- 
out any intention of fraud or to delay the payment of the proper court-foe, the 
said authority may remit the said penalty, and cause the probate or letters to he 
duly stamped on payment only the sum wanting to make up the foe vriiicii 
should have been at first paid thereon. 

19-F. Administrator to give proper security before letters stan^ed under Seo- 
lioa 19-E.—^In case of letters of administration on ^lich too low a court-fee h^ 
been paid at first, the said authority shall not cause tiie same to be duly stamps 
in manner aforesaid un^ the administrator has given such security to the Court 
by which the letters of administration have been granted as ou^ by law to hye 
be^ given on the granting thereof in case jthe lull value of the estate of dm da* 
oeased had been toen ascertained. 

19-G. Execotocs, etc., not paying EuU coort-foe on probates, Ola, wftMn ^ 
months after discovery of uiiderpaymeat.^Where too low a couijb-fee has been paid 
cm any [oobate or letters of administration in consequence of any mistake, or of Its 
not being known at the time that some particular part of the estate bdong ed to 
fhft deceased, if any executor or administrator acting under such probate ot letters 
does not within six months after the discovery of the mistake or of any effect not 
known at the time to have belonged to the deceased, apply to the said aulLo^g 
and pay is wanting to make up the court-foe which ou^it to have been paid 
at first on such probate or letters, he shall forfeit ttie sum of one ttio n s an d rupoM 
and also a further sum at the rate of ten rupees per oenj; on the amount of the 
mm wanting to make ito di® proper court-fee. 

19-H. Notice ap^cations for probate or letters e9 administration to be 
given to Revetme authorities, md prooedwe thereon.—(1) Where an applicatio o ftg 
probate or letters of administration is made to any Court other lhan the Hi^ Court; 
the Court cause notice of the application to be givaa to the CoUecCar. 
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KS) Where such an ai^catlon as aforesaid 
Court shall oaose notice o£ rtie application 
Minister. 


(3) The Collector within the local limits of whose revenue jurisdicdou the 
property of the deceased or any port thereof is, may at any time inspect or cause 
to be inspected, and take or cause to be taken copies of, the record of any case 
in which application for probate or letters of adinmistration has been made; and 
if, on such inspection or otherwise, he is of opinion that the petitioner has under¬ 
estimated the value of the property of the deceased, the Collector may, if he tliinks 
fit, require die attendance of ^e petitioner (either in person or by agent) and take 
evidence and inquire into the matter in such manner as he may think fit, and, if 
be is still of opinion that ie value of the property has been underestimated, vaay 
require the petitioner to amend the valuation. 

(4) If the petitioner does not amend the valuation to the satisfaction of the 
Collector, Ae Collector may move the Court before which the application for 
probate or letters of administration was made, to hold an inquiry into the true 
value of the property: 

Provided that no such motion shah be made after the expiration of six months 
from the date of the exhibition of the inventory required by Section 98 of the 
Probate and Administration Act. 

(5) The Court, when so moved as aforesaid, shall hold, or cause to be held 
an inquiry accordingly, and shall record a finding as to the true value, as near as 
may be, at which the property of the deceased should have been estimated. The 
Collector shall be deemed to be a party to the inquiry. 

(6) For the purposes of any such inquiry, the Court or person authorised by 
the Court to hold the inquiry may examine the petitioner for probate or letters 
of administration on oath (whether in person or by commission) and may take 
such further evidence as may be produced to prove the true value of the pro¬ 
perty. The person authorised as aforesaid to hold the inquiry shall return to the 
Court the evidence taken by him and report the result of the inquiry, and such 
report and the evidence so taken shall be evidence in the proceeding, and the 

' Court may record a finding in accordance with the report, unless it is satisfied 

that it is erroneous. 

(7) The finding of the Court recorded under sub-section (5) shall be final, 
but gball not bar the entertainment and disposal by the Revenue Minister of any 
application under Section 19-E. 

(8) The Government may make rules for the guidance of Collectors in the 
exercise of the powers conferred by sub-section (3). 


MlliJ 


ig_L Payment of court-fees in respect of probates and letters of ad 
Iration.—(1) No order entitling the petitioner to the grant of probate or letters of 
administration shall be made upon an application for such grant until the peti¬ 
tioner has filed in the Court a valuation of the property in the form set forth in 
the Third Schedule, and the Court is satisfied that the fee mentioned in No. 11 
of the First Schedule has been paid on such valuation. » 

(2) The grant of probate or letters of administration shall not be delayed by 
reason of any motion made by the Collector under Section 19-H, sub-section (4). 


19-J. Recovery of penalties, etc.—(1) Any excess fee found to be payable 
on an inquiry held under Section 19-H, sub-section (6), and any penalty or for¬ 
feiture imder Section 19-G may, on the certificate of the Revenue Minister, be 
recovered from the executor or administrator as if it were an arrear of land 
revenue by any Collector in any part of the State. 

(2) The Revenue Minister may remit the whole or any part of any such 
penalty or forfeiture as aforesaid, or any part of any penalty under Section 19-E 
or of any court-fee under Section 19-E, in excess of the full court-fee which ou^ 
to have been paid. 
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19-K. Sections 6 and 28 not to apply to probates or letters oi acfminfstratiom—i 
Nothing in Section 6 or Section 28 shall apply to probates or letters of adminis¬ 
tration. 

CHAPTER IV 
PROCESS FEES 

•« 

_ t 

20. Rules as to costs of processes.—^The High Court shall, as soon as may be^ 
make rules as to the following matters:— 

(i) the fees chargeable for serving and executing processes issued by such 

Court in its appellate jurisdiction, and by the other Civil Courts estab¬ 
lished within the local limits of such jurisdiction; 

(ii) the fees chargeable for serving and executing processes issued by the 
Criminal Court established within such limits in the case of offences 
other than offences for which Police officers may arrest without a war¬ 
rant; and 

(iii) the remuneration of the peons and all other persons employed by 
leave of a Court in the service or execution of processes, 

t 

The High Court may from time to time alter and add to the rules so mader 
Confirmation and publication of rules 

All such rules, alterations and additions shall, after being confirmed by the 
Government, be published in the Government Gazette, and shall thereupon have 
the force of law. 

Until such rules shall bo so made and published, the fees now leviable for 
serving and executing processes shall continue to be levied, and shall be darned 
to be fees leviable under this Act, 

21. Tables of process-fees.—A table in the English and vernacular languages, 
showing the fees chargeable for such service and execution, shall be exposed to 
view in a conspicuous part of each Court. 

22. Number of peons in District and subordinate Courts.—Subject to rules 
to be made by the High Court and approved by the Government, 

every Distiict Judge and every Magistrate of a District shall fix, and may 
from time to time alter, the number of peons necessary to be employed for the 
se^ice and execution of processes issued out of his Court and each of the Courts 
subordinate thereto. 

Number of peons in Small Cause Court 

and for the purposes of this section, every Court of Small Causes sha l l be 
deemed to be subordinate to the Court of the District Judge. 

23. Number of peons in Revenue Court.—Subject to rules to be framed by 
the Revenue Mini.ster and approved by the Government, every officer performing 
the functions of a Collector of a District shall fix, and may from time to time alter, 
the number of peons necessary to be employed for the service and execution o£ 
processes issued ouL of his Court or the Courts subordinate to him , 

24. [Omitted.] 

CHAPTER V 

OF THE MODE OF LEVYING FEES 

25. Collection of fees by stamps.—All fees referred to In Section 3 or 
chargeable under this Act shall be collected by stamps. 

26 Stamps to be impressed or adhesive.—^The stamps used to denote any 
fees cIl:;. cgeable und^;: tiiis Act shall be impressed or adhesive or partly impressed 

and partly adhesive, as the Government may, by notification in the Government 
Gazette, from time to time 
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97. Bnlet for mpsAy^ number, renewal and keeping accounts of stamp.—^The 
Govenunent may, from time to time, make rules for regulating— 

(a) tbe supply ol stamps to be used under this Act, 

(b) the number of stamps to be used for denoting any fee chargeable 

under this Act, 

)[c) the renewal of damaged or spoiled stamps and 

(d) the keeping accounts of all stamps \ised under this Act. 

All such rules shall be published in the Government Gazette^ and shall there¬ 
upon have the force of law. 

28. Stamping document inadvertently received.—^No document which ought 
to bear a stamp under this Act shall be of any validity, unless and until it is pro¬ 
perly stamped. 

But, if any such document is through mistake or inadvertence received, filed 
or used *in any Court or office without being properly stamped, the presiding Judge 
or the head of the office, as the case may be, or, in the case of the High Court, 
Judge of such Court, may, if he thinks fit, order that such document be stamped 
as he may direct; and, on such document being stamped accordingly, the same 
and every proceeding relative thereto shall be as valid as if it had been properly 
stamped in the first instance. 

29, Amended document,—^Whero any such document is amended in order 
merely, to correct a mistake and to make it conform to tlie original intention of 
the p^es, it shall not be necessary to impose a fresh stamp. 


30. Cancellation of stamps.—No document requiring a stamp under this 
Act shall be filed or acted upon in any proceeding in any Court or olfice uutQ the 
stamp has been cancelled. 

Such officer as the Court or the head of the office may from time to time 
appoint shall, on receiving any such document, forthwith effect such cancellation 
by punching out the figurehead so as to leave the amount designated on the st^p 
untouched and the part removed by punching shall be burnt or otherwise des- 

CHAPTER VI 
MISCELLANEOUS 


31. Repayment of fees paid on applications to Criminal Courts.—(i) When¬ 
ever an application or petition containing a complaint or charge of an offence, other 
than an offence for which Police officers may arrest without warrant, is presented 
to a Criminal Court, the Court, if it convict the accused person, shall, in addition 
to the penalty imposed upon him, order him to repay to the comp l a i na n t the fee, 
paid on such application or petition. 

(ii) In the case mentioned in Section 18, the Court, if it convict the accused 
person, shall, in addition to the penally imposed upon him, order him to repay 
to the complainant the fee, if any, paid by the latter for the examination. 

(iii) When the complainant has paid fees for serving processes in either of 

the cases mentioned in the first and second paragraphs of this section, the 
Court, if it convict the accused person, shall, in addition to the penalty imposed 
upon order him to repay such fees to the complainant. 

(iv) All fees ordered to be repaid under this section may be recovered as if 
disy were fines imposed by the Court. 

32. [Omitted.] 

33. Admission In criminal cases of dooumeikts for wUch proper foe has not 

bMo p«dd.>—Whenever the filing or exhibition in a Criminal Court of a document 
in respect of which the proper fee has not been paid is, in the opinion of the 
preriding Judge, necessary to prevent a failure of justice, nothing contained in S. 6 
Aftll !)• to prohiJ^ such filing or exhibitioiL 
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84. Sale of stamps.—^1) The Government may from time to time maloe xtdes 
foi regulating the sale of stamps to be used under this Act, under a OA 

payment of fee to be prescribed, the persons by whom alone such ^e is to 
conducted, and the duties and remimeration of such persons. 

(2) All such rules shall be published in the Government Gazette^ iBn<1 shsQ 
thereupon have the force of law. 

(3) Any person appointed to sell stamps vdio disobeys any rule undec 

this section, and any person not so appointed who sells or offers for sale any stamp, 
snail be punished with imprisonment for a term which may extend to six 

or with ^e which may extend to five hundred rupees, or with both. 

35. Power to reduce or remit fees.—^The Government may, f rom HmA fo 
bme by notification in the Government Gazette reduce or remit in the whole Ot 
in any part of the State, all or any of the fees mentioned in Second 

Scnedules to this Act annexed, 

and may in like manner cancel or vary such order. ' 

The enactments mentioned in the schedule given below ttP repealed fo fo8 
extent specified therein, 

SCHEDULE 


Number and year. 

Council Resolution 
No. 11 of 1901. 

Council Resolution 
No. 8 of 1902. 

Resolution No. 31 of 
1892. 


Title. 

Dharmarth Department. 

Exemption from payment of Court and 
Process Fee and stamp duty. 

Exemption from payment of court-fee 
and stamp duty in case of Municipalities. 


Extent of RepeaL 


■The whole* 
The whole* 


SCHEDULE I 
Ad valorem ftm 


.. . 


Number. 


L Plaint^ 

Written statement 

pleading a set-off or 
counter-claim or memo» 
random of appeal (not 
otherwise provided for 
In this Act) or of cross- 
objection presented to 
any Civil or Revenue 
Court. 


When the amount or value of the sub- 
fect-matter in dispute does not exceed 
five rupees. 

When such amount or value exceeds 
five rupees, but does not exceed five 
hundred rupees, for every five rupees 
or part thereof in excess of five rupees 
up to one hundred rupees. 

When such amount or value 
one hundred rupees, but does not 
exceed five hundred rupees, for every 
ten rupees or part thereof in excess of 
one hundred nii>ees up to five hundred 
rupees. 

when such amount or value exceeds 
five hundred rupees, for every ten rupees 
or part thereof up to one thousand 
rupees. 

when such amount or value exceeds 
one thousand rupees, for every one 
hundred rupees or part thereof in excess 
of one thousand rupees up to five 
, thousand rupees. 

When suen amount or value exceeds 
five thousand rupees, for every two 
hundred and fifty rupees or part tnereof 
In excess of five thousand rupees up to 
thousand rupees. 


Proper fee* 


i 




Six 


Six 


Twelve annas. 


One rapee two annas* 


FUfteen 


' X, 

> • * 
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2* Plaint in a snlt for 
possession under (the 
Specdfio Belief Acti 
section 0.) 

3. [Omittad.] 

4. Application for 

review of indgmentt if 
presented on or after the 
ninededi from the 
dale of the decree. 

5. Application for 

review of fudgmeoti if 
presented b^ore the 
■inedetii day from the 
dale of the decree. 


When such amount or value exceeds 
ten thousand rupees, for every five 
hundred rupees or part thereof in excess 
of ten thousand rupees up to twenty 
thousand rupees. 

When sucQ amount or value exceeds 
twenty thousand rupees, for every one 
thousand rupees or part thereof in excess 
of twenty tnousana rupees up to thirty 
thousand rupees. 

When sucn amount or value exceeds 
thirty thousand rupees, for every two 
thousand rupees or part thereof, in 
excess of thirty thousand rupees up to 
fifty thousand rupees. 

^Whoi such amount or value exceeds 
fifty thousand rupees for every five 
^ousand rupees or part thereof In excess 
of fifty thousand rupees. 


{ 

{ 


Twenty-two rupees eight 
annas. 


Thirty rupees. 


Thirty rupees. 


Thirty rupees. 


A fee of one half the 
amount prescribed in 
the foregoing scale. 


The fee leviable on the 
plaint or memorandum 

of appeal. 


One-half of the fee levi¬ 
able On the plaint or 
memorandum of appeal. 


6. Gc^ of translation 
oCa ludga lent or order 
not being or having the 
force of u decree. 


7. Oopy of a decree or 
order having the force of 
a decree. 


r (a)—If the amotmt or value of the sub- 
fect-matter is fifty or less than fifty 
nmees. 

(b)~Ix such amount or value exceeds 
fifty rupees. 

■(a)—If the amount or value of the sub¬ 
ject-matter of the suit wherein such 
decree or order is made is fifty or 
less than fifty rupees. 

(b)—If such amount or value exceeds 
fifty rupees. 

When such decree or order la hy 
the High Court 


Four annas. 

Eight annas. 
Eight annas. 

One rupee. 
Four rupees. 


8. of any docu- 

mo e f liable to stamp 
duty under the State 
Stamp Act when left 
eoy party to a suit or 
nooeedlng In place of 
lie oilglnm witndiawzi. 


f (a)—When the stamp duty chargeable 
J on oie original does not exo^ 

I eight annas. 

I (b)—In any other case. 


The amount of the duty 
chargeable on the origi¬ 
nal. 

El^t annas. 



0. Gopv of any revenue 
ocfudlcuil proceeding or 
cum not otherwise pro- 
lid^ for by this Act or 
oopy of any account 
grtwiMiiti rqpoiC or the 
UKe, taken out of any 
QvU or QrtmtoiJ Of 
Beveaue Gouxt or office. 


Twelve annas< 
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Number* 


Proper fee 



10 . 

( If the amount or value of the property In 
I respect of which the grant ot probate or 
I letter is made exceeds one thousand 
I rupeesi but does not exceed ten thou5an>* 
I rupees. 

I When such amount or value exceeds ten 
I thousand ruMes but does not exceed 
fifty thousand rupees* 


When such amount or value exceeds fifty 
thousand rupees. 

Provided that when after the grant of a 
Certificate under the Succession Certi¬ 
ficate Act in respect of any properQr 
Included in an estate* a grant ot probate 
or letters of administration is made in 
resi>ect of the same estate the fee pay¬ 
able in resect of the latter grant snail 
I be reduced by the amount of the fee 
paid in respect of the former grant- 


11. Probate of a will 
or letters of administra-- 
tion with or without 
will annexed. I 


Two per cent* on sack 
amount or value* 


Two and one-half per 
cent, on such amount 
or value* 


Three per cent, on smeh 
amount or value. 


12. Certificate under In any case* 

the Succession Certificate 
Act. 


Two per centum on tiie 
amount or value of anv 
debt or security speci¬ 
fied In the oertlncate 
under section 8 of the 
Act and three per 
centum of any amount 
or value on the debt or 
security to which the 
certificate Is extended 
under section 10 of the 
Act. 


Note.~ The amount of 
a debt is its amount* 
Including interest on 
the day on which the 
inclusion of the debt in 
the certificate is applied 
for* so far as such 
amount can be ascer¬ 
tained. 


13. Applicatioc to the f 
High Court for revl- ( 
sional jurisdiction under 
section 115 of the Code | 
of Civil Procedure. i 


When the amowt or value of the sub- Two rupees, 
ject-matter m dispute does not exceed 
twenty-five rupees. 

When such amount or value exceeds The fee leviable ou a* 
twenty.five rupees. memorandum of appeal 


13-A. Application In all cases, 
undert he Agriculturists' 

Relief Act to the High 
Court for revisional juns- 
diction under section 115 
of the Civil Procedure 
Code. 

14. [OmitUdJ] 

15. [Omitted.] 


Two rupees* 
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SCHEDULE I. 

SPaftis of rotsf of ad oalor&m leviable on the institution of suits. 


When the 
■mount 
or value 
of 

rab|eoU 

mattor 


Bet does 
not 



110 

lao 


140 

150 

ISO 

170 

180 

100 


010 


080 

040 

060 

080 

070 

080 


SIO 



400 

410 


100 

110 

110 

180 

140 

150 

160 

170 

180 

ISO 




040 

060 

080 

170 

080 

000 


810 

800 



Piopei fee. 


Be. A. P. 

0 0 0 
0 II 0 


6 10 


10 8 
U 4 


IT 

IT 1 


or value 
of the 
subject* 
matter 
exceeds. 


Be, 

460 

470 

4B0 

400 


CIO 

600 



660 

670 


6S0 


610 


680 

640 





670 

680 


700 
710 
790 
780 
740 
160 
780 
770 
760 
TOO 
800 
810 
81( 
880 
84 
86 
860 
870 


010 


980 


But does 
not 

exceed. 



Be. 

470 

480 

490 

600 

610 

620 

680 

640 

560 

660 

670 

680 

690 

600 

610 

620 

680 

840 

060 

660 

070 

660 

690 

700 

710 

710 

780 

740 

760 

760 

770 

780 

790 

800 

810 

830 

880 

840 

860 

860 

870 


800 


910 

990 

980 

940 


i'400 


1,000 

1400 

1,900 


Proper fee 


Be. k. P. 


86 

86 

86 

87 

67 

68 
69 
60 
61 
66 
64 
66 
60 

67 

68 

69 

70 
72 
78 
74 
76 

76 

77 

78 

79 
81 

80 

88 
84 
86 
86 
87 
86 

90 

91 

92 

98 
94 
96 

96 

97 

99 
100 
101 
109 
108 
104 
106 
106 


4 0 
0 0 
IS 0 
8 0 
6 0 
8 0 
10 0 
12 0 
14 0 
0 0 

4 0 
6 0 
8 0 
10 0 
12 0 
14 0 
0 0 
2 0 
4 0 
6 0 
8 0 
10 0 
12 0 
14 0 
0 0 
2 0 
4 0 
6 0 
8 0 
10 0 
12 0 
14 0 
0 0 
2 0 
4 0 
6 0 
8 0 
10 0 
12 0 
14 0 
0 0 
2 0 
4 0 
6 0 
8 0 
10 0 
11 0 
14 0 
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Es . 

Ba . 

1,200 

1,800 

1,800 

1,400 

1,400 

1,600 

1,600 

1,600 

1,600 

1,700 

1.700 

1,800 

1,800 

1,900 

1,900 

2,000 

2,000 

2,100 

3,100 

2,200 

3400 

2,800 

2,800 

3,400 

2.400 

3,600 

2,600 

3,600 

2,600 

2,700 

2,700 

3,600 

2400 

8.900 

2,000 

8.000 

8,000 

8,100 

8,100 

8,300 

8.200 

8,300 

8,300 

8,400 

8,400 

3,600 

8:600 

8,600 

8,600 

8,700 

8,700 

8,600 

8,800 

8,900 

8,900 

4,000 

4,000 

4.100 

4.100 

4,800 

4,200 

4,800 

4,300 

4,400 

4,400 

4,600 

4.500 

4,600 

4.600 

4,700 

4,700 

4,800 

4,600 

4,900 

4,900 

6,000 

6,000 

6,150 

6,360 

6,600 

6,600 

6,760 

6,760 

8,000 

6,000 

6,260 

6,260 

6,600 

6,600 

6,760 

6,760 

7.000 

7,000 

7,360 

7,360 

7,600 

7,600 

7,760 

7,760 

6,000 

6,000 

8,360 

8,860 

8,600 

8,600 

8,760 

8,760 

9,000 

9.000 

9,860 

9,360 

9.600 

9,600 

0,760 

9,760 

10,000 

10,000 

10,600 

10.600 

11,000 

11,000 

11,600 

11,600 

13,000 

12,000 

13,600 

13,600 

.’ 8,000 

13,000 

18400 

18,600 

14,000 

14,000 

14,600 

14400 

16,000 

16,000 

16500 


Ea . 

A . 

P . 

186 

0 

0 

142 

8 

0 

160 

0 

0 

167 

8 

0 

166 

0 

0 

173 

8 

0 

180 

0 

0 

187 

8 

0 

195 

0 

0 

303 

6 

0 

810 

0 

0 

817 

8 

0 

236 

0 

0 

931 

8 

0 

940 

0 

0 

947 

0 

0 

366 

0 

0 

269 

8 

0 

970 

0 

0 

977 

8 

0 

985 

0 

0 

399 

8 

0 

800 

0 

0 

8#7 

8 

• 

8U 

f 

$ 

839 

8 

0 

880 

0 

0 

887 

8 

0 

846 

0 

0 

869 

8 

0 

860 

0 

0 

867 

8 

0 

876 

0 

0 

889 

8 

0 

890 

0 

0 

897 

8 

0 

406 

0 

0 

413 

8 

0 

437 

8 

0 

443 

6 

0 

467 

8 

0 

483 

8 

0 

487 

8 

0 

608 

8 

0 

617 

8 

0 

683 

8 

0 

547 

8 

0 

663 

8 

0 

677 

8 

0 

693 

8 

0 

607 

8 

0 

683 

8 

0 

687 

8 

0 

663 

8 

0 

667 

8 

0 

689 

8 

0 

697 

8 

0 

719 

8 

0 

786 

0 

0 

767 

8 

0 

780 

0 

0 

803 

8 

0 

836 

0 

0 

847 

8 

0 

870 

0 

0 

893 

8 

0 

916 

• 

0 

987 

8 

0 

960 

0 

0 


Ba. j Ba, 


16,600 

16,000 

16,600 

17,000 

17.600 
18,000 

18.600 
19,000 
19,600 
30,000 
31,000 
33,000 
33,000 
34,000 
36,000 
36,000 
37,000 
38,000 
39,000 
80,000 
82,000 
84.000 
86,000 
88,000 
40.000 
43,000 
44,000 
46,000 
48,000 
60,000 
66,000 
60,000 
66,000 
70,000 
76,000 
80,000 
• 6,000 
90,000 
96,000 

1.00,000 

1 , 06,000 

1,10,000 

1 , 16.000 

1 , 30,000 

1 , 36.000 

1 , 80.000 

1,86.000 

1 , 40.000 

1 , 46,000 

1 , 60,000 

1,66,000 

1 , 60,000 

1,66,000 

1 , 70,000 

1 , 76,000 

1 , 80,000 

1,86,000 

1 , 90,000 

1 , 96,000 

3 , 00,000 

9 , 06,000 

940,000 

146,000 

9 , 90,000 

9 , 36,000 

9 , 80,000 

9 , 86,000 

9 , 40,000 

9 , 46,000 


16,000 

10,600 

17,000 

17.600 
18,000 

18.600 
19,000 
19,500 
20,000 
91,000 
23,000 
98,000 
94,000 
96,000 
26,000 
97,000 
98.000 
29,000 
80,000 
83,000 
84,000 
86,000 
88,000 
40,000 
42.000 
44,000 
46,000 
48,000 
60,000 
66,000 
60.000 
66,000 
70,000 
76,000 
80,000 
86,000 
90,000 
96,000 

1,00,000 

1 , 06,000 

1 , 10.000 

1 , 16,000 

1 , 30,000 

1 , 36,000 

1 , 80,000 

1,86.000 

1 , 40,000 

1 , 46,000 

1 , 60,000 

1,66,000 

1 , 60,000 

1,66.000 

1 , 70,000 

1 , 76,000 

1 , 80,000 

1,86,000 

1 , 90,000 

1 . 96,000 

9 , 00,000 

9 , 06,000 

9 , 10,000 

9 , 16,000 

9 . 30,000 

9 , 36,000 

9 , 80,000 

9 , 86,000 

9 , 40,000 

946,000 

940,000 
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989 

1,005 

1,037 

1,060 

1,079 

1,096 

1,117 

1,140 

1,169 

1499 

1,993 

1.969 

1.989 
l » 81t 

1449 

1479 

1409 

1.489 

1409 

1499 

1,639 

1,569 

1489 

1,619 

1449 

1.679 
1,709 

1.789 

1.769 
1,799 

1491 

1469 

1489 

1419 

1.949 
1,979 
9,009 
9489 
9,009 
9,099 

9499 

9,159 

9481 

9,919 

9.949 

9479 

9409 

9,889 

9,869 

9,899 

9499 

9469 

9.489 

9419 

9.649 

9.679 
9,609 
9,689 
9,689 
9,699 
9,729 

9.769 

9.789 

9419 

9,849 

9,879 

9,909 

9.989 

9.969 


8 0 
0 0 
8 0 
0 0 
8 0 
0 0 
8 0 
0 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
6 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
6 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 
8 0 

8 S 
8 0 
8 0 
8 0 
8 0 
8 2 
8 2 
8 0 

8 2 
8 0 

8 0 
8 2 
8 2 
8 2 
8 J 
6 8 
8 0 
8 8 
8 0 
8 8 
8 0 
• 0 

8 2 
8 0 

8 2 

8 8 
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Bb. Bi* Bfl* A. P. Bs. Bb. Bi. a. P. 

S, 60,000 1,68,000 S.OOfl 8 0 8 , 96,000 8 , 80,000 8,442 8 0 

9 . 26,000 9 , 60,000 8,088 8 0 8 , 10,000 8 , 35,000 8,472 8 0 

9 , 60,000 9 A 6,000 8,069 8 0 8 , 86,009 8 , 40,000 8,502 8 0 

9 , 86,000 9 , 70,000 8,089 8 0 8 , 40.000 8 , 45,000 8,632 8 0 

9 , 70,000 9 , 76,000 8,119 8 0 8 , 46,000 8 , 60,000 8,662 8 0 

9 , 76,000 9 , 80,000 8,149 6 0 8 , 60,000 8 , 66,000 8,692 8 0 

2 , 60,000 9 . 86,000 8.172 8 0 8 , 65,000 8,60 000 6,622 8 0 

2 ,86 ,roc 9 , 90,000 8,202 8 0 8 , 60,000 8 , 66,000 8,662 8 0 

9 , 90,000 9 . 96,000 8,283 6 0 8 , 66,000 8 , 70,000 8,682 8 0 

2 , 96,000 8 , 00,000 8,262 8 0 8,70000 8, 6,000 8,712 8 0 

8 , 00,000 8 , 06,000 8,292 8 0 8 , 76,000 8 , 80.000 8,742 8 0 

8 , 06,000 8 , 10,000 8,832 8 0 8 , 80,000 8 ,>- 6.000 8,772 8 0 

8 , 10,000 8 , 16,000 8,862 8 0 8 , 85,000 8 , 90,000 8,802 8 0 

8 , 15,000 8 , 20,000 8,802 8 0 8 , 90,000 8 , 96,000 8,832 8 0 

8 , 20,000 8 , 26,000 8,412 6 0 8 , 96,000 4 , 00,000 _ 8,86 2 8 0 

And when the amount or value of the subject-matter exceeds Rs. 4,00,000 the proper fee 
leviable shall be Rs. 3,802 anna s eight plus Rs. 30 for each five thousand rupees or part thereof 
in excess of Rs. 4,00,000. 


SCHEDULE ir 
Fiaad F6 m 


Number. 


X. Application or petition, 



(a )—When presented to any Sub-Regis¬ 
trar or any officer of the Customs 
or Excise Department or to any 
Ma^trate by any person having 
dealings with the Government, and 
when the subject-matter of such 
application relates exclusively to 
those dealings; 

or when presented to any officer of 
land revenue by any TOrson hold¬ 
ing temporarily settled land under 
direct engagement with Govern¬ 
ment. and vs^en the subject-matter 
of the application or petition relates 
exclusively to such engagement; 

or when presented to any Munici]^ 
Commissioner under any Act for 
the time being in force for the con¬ 
servancy Or improvement of any 
place, ijf the application or petition 
relates solely to such conservancy 
Or improvement; 

or when presentea to any Civil Court 
other than u principal Civil Court 
of original jurisdiction, or to any 
Court of Small Causes or to a CoU 
lector or other officers of revenue 
iu relation to any suit or case in 
which the amount or value of the 
subject matter is less than fifty 
rupees; 

or when presented to any Civil, Cri¬ 
minal Or Revenue Court, or Regis¬ 
tration office for the purpose of 
obtaining a copy or translation of 
any judgment, decree or order 
passed by such Court, or of any 
other document on record in sucn 
Court or Office. 

—When containing a complaint or 
charge of any offence other than 
an offence for which Police Officers 
may, under the Criminal Procedure 


Proper fee 


Two annas. 


Two annas. 
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Number. 


Exemjftiofu .— 

!• Petitions from widows, or- 
and Military Pensioners 
when submitted to the ’Sadar- 
i-Riyasat* to Council of minis¬ 
ters. 

2* Applications for employ¬ 
ment in Government service 
when sent in response to Gov¬ 
ernment advertisement. 

5. Petitions from pensioners 
with regard to their i)ensions. 

4. Applications by Civil and 
Military Officers regarding 
questions arising out of the 
service such as applications for 
grant of increments, transfer, 
leave etc. 

6. Applications for scholar¬ 
ships. 

6. Applications for grant-in- 
aid to schools, Maktabs and 
Fathshalas. 

7. Applications for grant of 
l^s from Provident Fund 
for house building or purchase 
of motor-car. 

5. Petitions from widows and 
orphans for grant of com¬ 
passionate allowance. 


Code, arrest without warrant, and 
presented to any Criminal Court{ 

or when presented to a Civil, Crimi¬ 
nal or Revenue Court or to a Regls- 
trar under the Registration Act or 
to a Collector, or any Revenue- 
officer having jurisdiction equal or 
subordinate to a Collector, or to 
any Magistrate or the head of any 
Department other than a N^lster 
in nis executive capacity, and not. 
otherwise provided for by this Act* 
or to deposit in court revenue or rent; 

or for determination by a court of the 
amount of compensation to be paid 
by landlord to nis tenant. 

When presented to a Minister in his 
executive capacity and not other¬ 
wise providea for by this Act. 
When presented to the High 
Court— 

(i) Under the Companies Act, 1977, 
for winding up a Company. 

(H) Under the same Act for taking 
some other judicial action. 

(iU) In all other cases not otherwise 
provided for by this Act. 

When presented or addressed to 
the Saoir-i-Riyasat * and not other¬ 
wise provided for by this Act. 


Oiie rupee* 


Two rupees*'^ 


} One hundred 
rupees* 

I Five rupees* 
I Two rupees* 
l-Twompees. 


stton 27 of the J. and K. Gonsututlou as amended in 1965, provides for the appointmeot 
of a Governor in the State. 
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Number. 


9. Applications for enquiries 
received from contractors and 
licensees arising out of the 
operation of such contracts and 
licenses but not applications fur 
any concessions or remissions. 

JO. Applications from the 
public or public bodies for re¬ 
pairs to drains, roads, ghats, 
bathing places or stand pipes 
or for provision of light and 
water whether in towns or in 
rural areas. 

11. Applications from Mua6- 
dars or Mukarraridars for pay¬ 
ment or settlement of their 
penchog claims. 

12 . Applications for registra¬ 
tion of arms. 

13. Applications made by 
Officer-in-charge Kashmir W il¬ 
lows to the Customs Officer for 
purposes of securing attesta¬ 
tion of import and export certi¬ 
ficate. 


1-A. Application to any Civil 
Court that records may be 
called from another Court. 


2. Application for leave to 
sue as a pauper. 

3. Application for leave to 
appe&l as pauper. 


4. \PiniiUd'\, 

5. Plaint or memorandum 
of appeal in a suit to establish 
or disprove a right of occu¬ 
pancy. 

0. Bail-bond or other in¬ 
strument of obligation given 
in the absence of any other 
provision in this Act. 

7. [Omitted. 

Omitted. 

9. \Pmitted._ 

■ 10. Mukhtarnama or W^’a- 
kalatnama or any paper sigited 
by an Advocate signifying or 
intimating that he is retained 
for a party. 


11. Memorandum of appeal 
when the appeal is not from a 
decree or an order having the 
force of a decree, and is pre¬ 
sented - 

lOmitted.] 
lilted.] 
lilted.] 
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W’hen the Court grants the application 
and is of opinion that the transmis¬ 
sion involves the use of post. 


When presented to a Lower Court. 

When presented to a District Court 
or the High Court or the Revenue 
Minister. 


»« • 


When presented for the conduct of any 
one case ~ 

the Sadar-i-Riyasat, the High 
Court or a Minister. 

(b) — to the EHstrict or Sessions Court. 

(c) —to any other Civil, Criminal or Re¬ 

venue* Court or Revenue office. 

^ to the Sadar-i-Riyasat or the High 
Court, or a Minister. 

.(b) to the District or Sessions Court. 
(e )—to any other Civil or Revenue 
j Court or Revenue Office. 


PropcM- foe. 


Twelve annas, in 
addition to any 
fee leviable on the 
application under 
clauses (a) and (b) 
of Art. 1 to this 
Schedule 

Eight annas. 

One rupee. 

Two rupees. 


One rupee. 


One rupee. 


Two rupees. 

One rupee. 
One rupee. 

Four rupee 

One rupee. 
One rupee* 
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Number 


Proper fee 


11 . 

entry 


to 

ill 


15. [Omi(/ed.] 

16. \Omitted.] 

17. Plaint Or memorandum 
of appeal in each of the fol¬ 
lowing suit?^: — 

i- to alter or set aside a 
summary decision or 
order of a Civil 
Court. 

(b) to alter or set aside a 
summary decision or 
order of a Revenue 
Court, not otherwise 

f irovided for. 
ter or cancel any 
a register of the 
names of proprietors of re¬ 
venue-paying estates; 

iii to obtain a declaratory 
dec reo where no consequential 
ri'lief is prayed; 

iv. to set a'-ide an award. 

V. to set aside an adoption, 
yi. every other suit where 
it is not possible to estimate 
at a money value the subject- 
matter in dispute, and which 
is not otherwise provided for 
by this Act. 

vii. an appeal from a pre- 
linuiiary decree passed under 
roll's 1.3. 15, IQ or 18 (b) of 
Order XX of the Code of Civil 
Procedure. 

18. Application under 
Schedule Ir, Para. 17, of the 
Coclr of Civil Procedur6. 

yi. Agreement in writing 
staling a question for the 
opiiiioii of the Court under the 
CoJe of Civil Procedure, 1908. 
20. [Omitted.] 

21. Plaint Or memorandum 
ol appeal in a suit for restitu¬ 
tion of conjugal rights or 
custody of a wife. 

22. Plaint or memorandum 
Or hppeal in a suit ^ a rever¬ 
sioner under the CJustomary 
Law for a declaration in res¬ 
pect of an alienation of ances¬ 
tral land. 






Ten rupees. 


Two rupees. 


•t 

I - • 


• f 


Ten rupees. 


Ten rupees. 


Ten rupees. 


Five rupees, r 


Twenty rupees. 


SCHEDULE III 
(See section 191) 


* 'I' 






IL 


FORM OF VALUATION (TO BE USED WITH SUCH MODIFICATIONS, 

IF ANY, AS MAY BE NECESSARY) 

IN THE COURT OF 

Bepiabate of the Will of , (of admission of ^ , as 

the property and credits of ^ ' ,)deceased. (Solemnly aftrmI 

* ' i make oatn. ' 

and say that I am the executor (or one of the executors or one of the next kin )of , . i 

, deceased and that I have truly set forth in Aniiexure A to this affidavit all- *he 
pnperty and credits of which the above named deceased died possessed or was entitled to^t 
tne time or his death, and which have come, or are likely to come, to my hands. 

UiV 


r. 

r-. 
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’ 2« I further say that I have also truly set forth in Annexure B all the items I am by law 

allowed to deduct. 

K' 

3. I further say that the said assets, exclusive only of such last mentioned items, but 
inclusive of all rents, interest, dividends and increased values since the date of the death of 
the said deceased, are under the value of, 


ANNEXURE A 

VALUATION OF THE MOVABLE AND IMMOVABLE PRO¬ 
PERTY OF . DECEASED. 

4 $ 

Ca^h in the house and at the banks, house-hold goods, wearing-apparel, 
books, plate, Jewels, etc. 

fSkUs estimated valM according to best of Executor^s or Administrator*s 
Uliof.) 

Property in Government securities transferable at the Public Debt Office. 
dfisoription and value of the price of Ihe day; also the interest sepa¬ 
rately, oalcuiating it to th^ time of making the application.) 

Immovable property consisting of 

(State description giving in the case of houses, the assessed value, if any, and 
the number of years, assessment, the market-value is estimated at, and, in 
the case of land, the area, the market-value and all rents that have 
accrued.) 

Leasehold property * * * * 

(If fha deceased held any leases for years determinable, state the number 
of yea rs* purchase the profit rents are estimated to be worth and the 
value of such, inserting separately arrears due at the date of death and 

all rents received or due since that date to the time of making the appli¬ 
cation.) 

Property in public companies, - j , t 

(State the particulars and the value calculated at the price of the day: also tM 
interest separately, calculating it to the time of making the application.) 

Policy of insurance upon life, money out on mortgage and other securities, 
such as bonds, mortgages, bills, notes and other sucurities for money. . 

(State the amount of the whole; also the interest separately, calculated it to the 
Ume of making the application.) 

Book debts 

(Other than bad.} 

Stock in trade 

((State the estimated value, if any.) ••• 

Other property not comprised under the forgoing heads ... 

the estimated value, if any.) " 


Rs. A. P 


Deduct amount shown in Annexure B not subject to duty 


Total 


Net Total 


ANNEXURE B 
SCHEDULE OF DEBTS, ETC. 

Amount of debts due and owing from the deceased, payable by law out of 
the estate 

Amount of funeral expenses ... 

Amount of mortgage incumbrancer 

Property held in trust not beneficially or with general power to confer a 
beneficial interest ••• 

Other property not subject to duf> — 

Total ... 

n-.i ‘ ' 


Rs. 


A..P.- 




ht*Mi - • f'" 


1 »»*• .• 
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[THE] KERALA COURT-FEES AND SUITS 
VALUATION ACT, 1959 

(KERALA ACT X OF 1960) 

12Ttb July, I960.] 

9 

An Act to amend and consolidate the law relating to court-fees and 

valuation of suits in the State of Kerala. 

WHEREAS it is necessary and expedient to amend and consolidate the law 
relating to court-fees and valuation of suits in the State of Kerala; 

BE it enacted in the Tenth Year of the Republic of India as follows 

. » 

CHAPTER I 
PRELIMINARY 

1. Short title, extent and commencement.—(1) This Act mav be called THE 
KERALA COURT-FEES AND SUITS VALUATION ACT, 1959. 

(2) It extends to the whole of the State of Kerala. 

(3) It shall come into force on such date® as the Government may, by noti¬ 
fication in the Gazette, appoint. 

® The date so appointed is the 1st February, 1962 — See Ker Gaz., Extra., dated 19-1- 
1962, Notifn. No. 10463/02/60-1/Law. 

2. Application of the Act.—(1) The provisions of this Act shall not apply to 
documents presented or to be presented before an officer serving under the Cen¬ 
tral Government, 

(2) Where any other law contains provisions relating to the levy of fee in 
respect of proceedings under such other law, the provi.sions of this Act relating 
to the levy of fee in respect of .such proceedings shall apply subject to the said 
provisions of such other law. 

S. Definitions.—In this Act, unless the context otherwise requires,. 

(i) “appeal” includes a cross-objection; 


310 [App II] [The] Kerala Court-fees and Suits Valuation Act, 1959 

(ii) “Court” means any Civil, Revenue, or Criminal Court and includes a 

Tribunal or other authority having jurisdiction under any special or 
local law to decide questions affecting the rights of parties; • 

(iii) “prescribed” means prescribed by rules made under this Act; and 

(iv) expressions used and not defined in this Act or in the Interpretation 
and General Clauses Act, 1125 [Act VII of 1125], but deBned in the 
Code of Civil Procedure 1908 [Central Act V of 1908], shall have 
the meanings respectively assigned to them in the said Code. 

::hapter u 

LIABILITY TO PAY FEE 

4. Levy of fees in Courts and public offices.—No document which is charge¬ 
able with lee under this Act shall— 

(i) be filed, exhibited or recorded in, or be acted on or fumisbed by, an y 

Court including the High Court, or 

(ii) be filed, exhibited or recorded in any public office or be acted on ot 

furnished by any public officer, 

unless in lespect of such document there he paid a fee of an amount not less than 
that indicated as chargeable imder this Act; 

Pro\-ided that whenever the filing or exhibition in a Criminal Court of a 
docninent in respect of vvliich the proper fee has not been paid is in the opinion 
ot tlie Court necessary to prevent a failure of justice, nothing contained in this 
section shall be deemed to prohibit such filing or exhibition. 

5. Fees on documents inadvertently received.—When a document on which 
the who e or any part of the fee prescribed by this Act has not been paid is 
pioduccd or has> tlirough mistake or inadvertence, been received in any Court 
oj public office, the Court or the head of the office may, in its or his discretion at 
arn time, allow the person by whom such fee is payable or any interested party 

o pa\ the fee or part thereof, as the case may be, within such time as may be 
Ncd, ‘ind upon such pa\’ment, the document shall have the same force and effect- 
as if the full fee had been paid in the first instance. 

6. Multifarious suits.—(1) In any suit in which separate and distinct reliefs 
aie sought based on the same cause of action, the plaint shall be chargeable with 
a tee on the aggregate value of the reliefs : 

Piovided that, if a relief is sought only as ancillary to the main relief, tho 
p amt shall be chargeable only on the value of the main relief. 

(2) Wliere more reliefs than one based on the same cause of action are 
sought in the alternative in any suit, the plaint shall be chargeable with tb® 
inghest of the fees leviable in respect of any one of the reliefs. 

(3) Where a suit embraces two or more distinct and different causes of action 
and separate reliefs are sought based on them, either alternatively or cumulatively* 

t le plaint shall be chargeable with the aggregate amount of the fees with which • 
plaints would be chargeable under this Act if separate suits were instituted h* 
respect of the several causes of action : 

Piovided that, where the causes of action in respect of reliefs claimed alter¬ 
natively against the same person arise out of the same transaction, the plaint shall 
be chargeable only with the highest of the fees chargeable on them. 

Nothing in the sub-section shall be deemed to affect any power conferred 

upon a Court under Rule 6 of Order II of the Code of Civil Procedure, 1908 
(Central Act V of 1908). 

(4) The provisions of this section shall apply mutatis mutandis to memoranda 
or appeals, applications, petitions and written statements. 
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ExjdaSAtion.—For the purpose of this section, a suit for possession of im¬ 
movable property and for mesne profits shall be deemed to be based on the same 

cause of action. 

» ' 

7. Determination of market value.—(1) Save as otherwise provided, where 
the fee payable under this Act depends on the market value of any property, such 
value shall be determined as on the date of presentation of the plaint. 

(2) The market value of land in suits falling under Sections 25 (a), 25 (b), 
27 (a), ^9, 30, 37 (1), 37 (3), 38, 45 or 48 shall be deemed to be ten times the 
annual gross profits of such land where it is capable of yielding annual profits 
minus the assessment if any made to the Government. 

(3) The market value of a building shall incases where its rental value has 
been entered in the registers of any local authority, be ten times such rental 
value and in other cases the actual market value of the building as on the date 

of the plaint. 

(4) Where the subject-matter of the suit is only a restricted or fractional 
interest in a property, the market value of the property shall be deemed to be the 
value of the restricted or fractional interest and the value of the restricted or 
fractional interest shall bear the same proportion to the market value of the abso¬ 
lute interest in such property as the net income derived by the owner of the 
restricted or fractional interest bears * to the total net income from the property. 

8. Set off or counter claim.—A written statement pleading a set off or 
counter claim shall be chargeable with fee in the same manner as a plaint. 

9'. Documents falling under two or more descriptions.—Subject to the proxi- 
sions of the last preceding section, a document falling within two or more descrip¬ 
tions in this Act shall, where the fees chargeable thereunder are different, be 
chargeable only with the highest of such fees • 

Provided that, where one of such descriptions is special and anothei general, 
the fee chargeable shall be the fee appropriate to the special description. 

CHAPTER III 

DETERMINATION OF FEE 

10. Statement of particulars of subject-matter of suit and plaintiff’s valua¬ 
tion thereof.—In every suit in which the fee payable under this Act on the plaint 
depends on the market value of the subject-matter of the suit, the plaintiff shall 
file with the plaint, a statement in the prescribed form, of particulars of the sub¬ 
ject-matter of .the suit and his valuation thereof unless such particulars and the 
valuation are contained in -the plaint. 

11. Decision as to proper fee in the High Court.—Where in a suit institut¬ 
ed in the High Court, in which a fee is payable under this Act, any difference 
arises between the officer whose duty it is to see that proper fee is paid and any 
party as to the necessity of paying a fee or the amount diereof, the question shall 
be referred to the Taxing OflBcer who shall decide the same : 

Provided that, if in the opinion of the Taxing Officer, the question is one of 
general importance, he may refer it to the Chief Justice of the High Court or 
such Judge or Judges of the High Court as the Chief Justice shall appoint, either 
. generally or specially in this behalf: 

Provided further that, when the case comes up for disposal before the Court, 
the decision of die Taxing Officer may be reviewed by the Court. 

Section 10 — Note 1 or falsity of allegations in plaint need 

(1) Determination of Court-fee — Al- not be considered for valuation of suit, 
legations in the plaint and substance of AIR 1967 Ker 176 '(177) = 1967 Ker LT 
the suit d^ermine Court-fees — Truth 1149. 
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12. Decision as to proper fee in other Courts.—fl) In everv isnif incKK ^ j 
m any Court other than the High Court, the Court shall befor7 ordeiSt fte 
p aint to be registered, decide on the materials and allegations contiined 1 fte 

contained in the statement, if any, filed under 
tjon 10, the proper fee payable thereon, the decision being however subiL to 

sub-srcdons correction in the manner specified in the sucleding 

(2) Any defendant may, by his written statement filed before the first hearina 

to the t recorded on the merits of the claim buh subject 

to the next succeeding sub-section, not later, plead that the subject-matter of the 

suit has not been properly valued or that the fee paid is not sufficient. M ques- 

ff ^ - defendant, on the merits of the claim. If the Court decides 

that the subject-matter of the suit has not been properly valued or that the fee 
*^*^*'^ sufficient, the Court shall fix a date before which the plaint shall be 

pai^ If IheXnfr^ Courts decision and the deficit fee shaU L 

hme -illLId amended or if the deficit fee be not paid within the 

it deems iiicf rt-a ° ^ ^ rejected and the Court shall pass such order as 
u deems just regarding costs of the suit. 

eliim^^maC issues have been framed on the merits of the 

not r permits plead that the subject-matter of the suit has 

arising on^ciinh ^ sufficient. All questions 

affectinfr cnnli H F ^ ^ decided before evidence is recorded 

ihe if th® Court finds that 

i not sufficTenT'tl? if properly valued or that the fee paid 

tin (2) ’ procedure laid down in sub-sec- 

as sub-section shall apply to a defendant added 

before issup^ ^®P*'«sentative in interest of a defendant who was on record 

nity to file a wriht merits of the claim and who had an opportu- 

”ot nroDerlv vT H" Statement pleading that the subject-matter of the s£t was 
not properly valued or that the fee paid was not sufficient. 

ful f^or tifi ""P ^ Court of Appeal, it shall be law- 

parties tn motion or on the application of any of the 

iiiff the fee navaKi correctness of any order passed by the lower Court affect- 

and defprm.-ri^^fl: ® Proceeding in the Iqwer Court 

and determine the proper fee payable thereon. ^ 

^ven 1 deemed to come before a Court of Appeal 

--ven d the appeal relates only to a part of the subject-matter of the suit. 

not sufficiPnf decides that the fee paid in the lower Court is 

in such timp" Court sl^l require the party liable to pay the deficit fee with¬ 
in such time as may be fixed by it. 

resnec? nf 'f P^*'^ within the time fixed and the default is in 

annellanf ^ dismissed by the lower Court and which the 

r«Dect of Tr^l-’f I***® appeal shall be dismissed, but if the default is ia 

shall hp rpprtTjA *ki been decreed by the lower Court, the deficit fe© 

shall be recoverable as if it were an arrear of land revenue. 

refund ofexcess, the Court shMl directjth© 
retund of the excess to the party who is entitled to it. ‘ * 

of Conrtc fu y^lue for the purpose of determining the jurisdiction 

decider! K«fr, ^ the written statement of a defendant sliall be heard and 
tlie claim evidence is recorded affecting such defendant, on the merits of 

*^® ®^Pression “merits’^ of the claim” refers to 
the fra of determnation in the suit, not being matters relating to 

the smt, nusjomder of parties and causes of action, the jurisdiction 
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of the Court to entertain or try the suit or the lee payable but inclusive of niatlers 
arising on pleas of res judicata, limitation and tlie like^ 

13. AddiHonal fee on issues framed.—Whore a party becomes liable to pay 
additional fee by reason of an issue framed in the suit the provisu.ns^of the last 
foregoing section shall apply lo the determination and levy of such additional leu 
subject to the modification that where the party liable does not pay such addi¬ 
tional fee within the time allowed, tlie Court shall strike off the issue and proevd 
to hear and decide the other issues in the case. 

14. Belinquishment of pordon of clium.—A plaintitF vvlio has been calletf 
upon to pay additional fee-may relinquish a part of his claim and apply to have 
the plaint Lended so that the fee paid would be adequate for the chum made 
in the plaint as amended. The Court shall allow such application si.eli erms 
as it considers just and shall proceed to hear and decide the claim maue in the 
plaint as amended, provided that the plaintiff shall not be permitted at any l.Uer 
stage of the suit to add to the claim the part so rehnquished. 

15. Fee payable on written statements.—Where fee is payable under tliis 

Act on a written statement filed by a defendant, the provisions of Section 12 slia 1 
apply to the determination and levy of the fee payable on such statement 

the Lfendant concerned being regarded for the said purpose as the plainhfi an 
the plaintiff or the co-defendant or the third party against whom the chum i. 

made being regarded as the defendant. 

16. Fee payable on appeals, etc.—The provisions of Sections 10 to 14 

ing to the determination and levy of fee on plaints in suits shall apply mutalis 
mutandis to the determination and levy of fee in respect of a memoiandiim ot 
appeal, cross-objection or other proceeding in second appeal or in an appeal unuer 

Section 5 of the Kerala High Court Act, 1958. 


17 Fee payable on petitions, appUcations, etc.—The provisions of Sre- 
tions 10 to 14 shall apply mutatis mutandis to the determination and levy of lee 
in respect of petitions, applications and other proceedings m Courts in the same 
way as they apply to the determination and levy of fee on plaints m suits. 

18. Curt-fee Examiners.—(1) The High Court may depute officers to be 
designated Court-fee Examiners to inspect the records of subordinate Courts with 
a view to examine the correctness of representations made to and orders pa.ssed 
by Courts on questions relating to valuation of subject-matter and sufficiency ot 
fee in respect of proceedings in such Courts and the Government shall, from time 
to time, fix the number of officers who may be so deputed to inspect tlie records. 

(2) Questions raised in reports submitted by such Court-fee Examiners and 
relating to any suit, appeal or other proceeding pending in a Court shall be heard 
and decided by such Court; and for the avoidance of doubt it is hereby declared 
that in hearing and deciding a question raised in any such report, it shall be law¬ 
ful for the Court to review an earlier decision given by the Court on the same 

que'^tion. 

19 Inquiry and commission.—For the purpose of deciding whether the sub¬ 
ject-matter of a suit or other proceeding has been properly valued or whether the 
fee paid is sufficient, the Court may hold such inquiry as it considers proper and 
may if it thinks fit issue a commission to any proper person directing him to 
make such local or other investigation as may be necessary and tb report there¬ 
on to ,the Court and the Court may pass appropriate orders as to costs. 

20. Notice to Government.—In any inquiry relating to the fee payable on 
a plaint written statement, petition, memorandum of appeal or other document, 
or to the valuation of the subject-matter of the claim to which the plaint, written 
statement, petition, memorandum of appeal or other document relates, in so far 
as such valuation affects the fee payable, the Court may, if it considers it just or 
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necessary to do so, give notice to the Government or to r,fRn * 

prescribed by the Government; and where such notice is givL Ihf 

shall be deemed to be a party to the suit or oth^r ™ i^Yemmenl 

determination of the quesfon or questions aforeslw a'Ld 

such question or questions shall, when it passes a decree or 

suit or proceeding, be deemed to form pa^ oTsu^h dTo^ea" r^final^oX*” 

CHAPTER IV 
COMPUTATION OF FEE 

ed, fee- shaU* b/°:ompten“ hots ‘’’e hereinafter mention. 

'one ;etr;'°' ^e amount claimed to be payable for 

by^whlch'SL^an^arr^afnt”' mamtenance. on the amount 

(c) in a suit for annuities or oth^r*^^ sought to be enhanced or reduced; 

Pnrvid - five times 

sludl^he computed’ on thVagVegateV^h^e'*''^^^^^^^ y""*' *fi® 

tuted *in'"a^ Court'’thith“’wiVhi'vi° ■ ^"hancement of maintenance shall be insti-' 
at the enhanced rate claimed and on"* f ebon to receive a suit for maintenance 
instituted in a Court which will have if. of maintenance shall be 

at the rate which is souglit to be rediced receive a suit for mamtenance 

than cloeuments'“f“Ht'ir'’fee'’i^hal“*b'e~iimjuted—^ ™°v®®hle propertv other 
(W wWe ti!r h- « --ket value, on such value; or 

the rehef siught'T valuer in° de^'pkinT'"^’ 

^:e ^ 

'"thrpioper'ty' sLiilTby‘'^“do°^^^ 

only to a portion plaint or the issue framed relates 

of such portion of the amount o fee shall be computed on one-fourth 

tion of the property one-fourth of the market value of such nor- 

the iSney or*‘the'°iroDm*^*i‘!fr. °f/°'=*tments of title where the plaintiffs title to' 
computed on the amouM ^t w^h fh'’’' « not deni^, fee shaU he 

Explanah-o I —n - ^ ^ *°"® ‘ “ 

purports or operates to i fi°'^n'n®nt of title” means a document which 

present or in futoe anv ^ " e^ttinguish, whether io 

any property. ’ ^ interest, whether vested or contingent, in 

A'- 


t 

j. 
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’ Explanation H.—When the main document of title has been valued and 
court-fee paid on that basis, no additional court-fee shall be leviable on documents 
of title which are subsidiary title deeds. 

25. Suits for declaration.—In a suit toi a declaratory decree or order, wiie- 
ther with or without consequential relief, not falling under Section 26—■ 

(a) where the prayer is for a declaration and for possession of the property 

to which the declaration relates, fee shall be computed on the market 
value of the property or on rupees three hundred, whichever is 

higher; 

(b) where the prayer is for a declaration and for consequential injunction 

and the relief sought is with reference to any immovable property, fee 
shall be computed on one-half of the market value of the property ci¬ 
on rupees three hundred whichever is higher; 

(c) where the prayer relates to the plaintiff’s exclusive right to use, sell, 

print or exhibit any mark, name, book, picture, design or other thing 
and is based on an infringement of such exclusive right, fee sliall be 
computed on the amount at which the relief sought is valued in (he 
plaint or on rupees four hundred, whichever is higher; 

(d) in other cases— 

(i) where the subject-matter of the suit is capable of valuation, fee 

shall be computed on the market value of the property, and 

(ii) where the subject-matter of the suit is not capable of valuation, . 
fee shall be computed on the amount at which the relief sought 
is valued in the plaint or on rupees three hundred whichever is 

higher. 

26. Adoption suits.—In a suit for a declaration in regard to the validity or 
invalidity of an adoption or the factum of an adoption, fee shall be payable at tlie 
following rates; 

(i) In a Munsiff’s Ck)urt Rupees fifty. , , , , , , , 

(ii) In a Sub-Court or a Rupees one hundred if the market value ot the prope rly 

District Court involved in or affected by the relief is Rs. lO.Ui't' or 

less and rupees five hundred if it is above Us. 10.DUO. 

27. Suits for injunction.—In a suit for injunction— 

(a) where the relief sought is with reference to any immovable properly, 
and 

(i) where the plaintiff alleges that his title to the property is denied, 

or 

(ii) where an issue is framed regarding the plaintiff’s title to the pro¬ 

perty, 

fee shall be computed on one-half of the market value of the property or on 
rupees one hundred and fifty, whichever is higher; 

.(b) where the prayer relates to the plaintiff’s exclusive right to use, sell, 
print or exhibit any mark, name, book, picture, design or other thing 
and is based on an infringement of such exclusive right, fee shall be, 

. computed on the amount at which the relief sought is valued in the 

I plaint or on rupees two hundred, whichever is higher; 

t 

(c) in any other case whether the subject-matter of the suit has a market 
value or not, fee shall he computed on the amount at which the relief 
sought is valued in the plaint or on .mpees one hundred and fifty, 
whichever is higher. 

28. Suits relating to trust property.—In a suit for possession or joint posses¬ 
sion of . trust property or for a declaratory decree, whether with or without conse-, 
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quential relief in respect of it, between trustees or rival claimants to the qffice of 
trustee or between a tioistee and a person who has ceased to be trustee, fee shall 
be computed on one-fifth of the market value of the property subject., to a maxi¬ 
mum fee of rupees two hundred or where the property has no market value, on 
rupees one thousand : * 

Provided that, where the propeity does not have a market value, value for 
the purpose of determining the jurisdiction of Courts shall be such amount as the 
plaintiff shall state in the plaint. 

Explanation. For the purpose of this section, property comprised in a 
Hindu, Muslim or other religious or charitable endowment shall be deemed to be 
trust property and the manager of any such property shall be deemed to be the 
trustee thereof. 


29. Suits for possession under the Specific Relief Act, 1877.—^In a suit for 
possession of immova_ble property under Section 9 of the Specific Relief Act, 1877 
(Central Act I of 1877),* fee shall be computed on one-third of the markef value 
ot the property or on rupees one hundred and fifty, whichever is higher. 

[“] Now see Specific Relief Act, 1963 (47 of 1963) (1-3-1964). 

30. Suits for possession not otherwise provided for.—In a suit for posses¬ 
sion ot immovable property not otherwise provided for,'fee shall be computed on 
ilc mai et value of tl\e property or on rupees three hundred, whichever is higher. 

1 Suits relating to easements.—In a suit relating to an. easement, whether 

)> the dominant or the seivient owner, or to a licence as defined in the law relat¬ 
ing to easements for the time being in force, fee shall be computed on the 
amount at which the relief sought is valued in the plaint, or on rupees three 
hundred, whichever is higher: f 

Piovided that, where compensation is claimed besides other relief relating to 
.sue 1 easement or licence, fee shall be paid on the amount claimed as compensa¬ 
tion in addition to the fee payable on such other relief. I- 

1 suits. In a suit to enforce a right of pre-emption fee shall 

f ^ amount of the consideration for the sale which the pre-emptor 

seek*, to avoid or on the market value, whichever is less. 

a mortgages.—(1) In a suit to recover the money due on 

a mort,^age, fee shall be computed on the amount claimed. 

immaterial that sale of the mortgaged property is not 

ed anri* 1^- holder of a prior mortgage or charge is implead- 

cliartre bp dpfJ statement that the amount due on his mortgage or 

of ueb ^‘^"tains a direction for the payment 

on the amount claimed : Payable on the written statement computed 

anv ^o^der of the mortgage or charge has paid a fee in 

shall be Pivpn which his written statement relates, credit 

® proceeding. 

a prior oVsXVnuPn'i''^ mortgaged property is sold and the holder of 

sale nrocepd*; nf^fb mortgage or charge applies for payment to him, out of the 

prior or siibspnnp Z mortgage or charge, such holder of the 

puted on the Lounrclafmfd by himf application a fee com- 

suit in^^^Wh mortgage or charge is a party to the 

him in the f paid fee on the written statement filed by 

application for payment 

a pafw Yo mortgage or charge, not being 

a party to the suit m which the sale is held, has paid a fee in any other proceed- 
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ing on the claim to which his applicaHon relates, citxlit shall he gi\'cn ler Hu 
fee paid by him in such other proceeding. 


(4) In a suit by a co-mortagee for the benoHt of himself and other co-mort¬ 
gagees, fee shall be computed on the amount claimed on the entire mortgage : 

Provided that, where a co-mortgagee impleaded as defendant in such suit 
claims on the entire mortgage a larger sum than is claimed in the plaii^ the dil- 
ference beUveen the fee computed on the entire sum claimed m such defendants 
written statement and the fee computed on the entire sum claimed in the plaint 
shall be payable on the written statement. 

Explanation.—Nothing in this sub-section shall be construed as affecting the 
law of limitation. 

(5) (a) In a suit by a sub-mortgagee to recover the amount claimed on the 
sub-mortgage by sale of the mortgagee s interest in the mortgaged property, lee 
shall be computed on the amount claimed under the sub-mortgage. 

(b) In a suit by a sub-mortgagee, if the prayer is for the sale of the pro¬ 
perty mortgaged to the original mortgagee and the onginal mortgagor is also un¬ 
leaded as a defendant, fee shaU be computed on the entire amount claimed on 
the original mortgage which is sub-mortgaged to him. 

(6) Where the holder of a prior or subsequent mortgage or charge is implead¬ 
ed in a suit by a co-mortgagee to which sub-section (4) applies, or in a suit by 
a sub-mortgagee to which sub-section (5) applies, the provisions of sub-sections (2 
and (3) shSl apply mutatis mutandis to a written statement or an application hied 

by such holder of mortgage or charge. 

(71 Where the original mortgagee who is impleaded in a suit to which the 
provisions of sub-secHon (5) (b) apply claims on the mortgage sub-mortgaged by 
him a larger amount than is claimed in the plaint, the provisions of sub-section (4) 
shall apply mutatis mutandis to the written statement of such mortgagor. 

(8) In a suit against a mortgagee for redemption of a mortgage, fee shall be 
computed on the amount due on the mortgage as stated in the plaint or on one- 
fourth of the principal amount secured under the mortgage, whichever is higher : 

Provided that, where the amount due on the mortgage is found to be more 
than the amount on which fee h^ been paid by the plaintiff, no decree shall be 
passed until the deficit fee is paid : 

Provided further that, in the case of a usufructuary or anomalous mortgage, 
if the plaintiff prays for redemption as well as for accounts of surplus profits, tee 
shall be levied separately on the relief for accounts as in a suit for accounts. 


(9) In a suit by a mortgagee to foreclose the mortgage or, where the mort¬ 
gage is made by conditional sale, to have the sale declared absolute, fee shall be 
computed on the amount claimed in the plaint by way of principal and interest. 


34. Suits relating to kanams.—(1) A suit by a landlord for recovery of 
possession of property transferred by way of kanam or kanam-kuzhikanam shall 
be deemed to involve the reliefs of redemption and ejectment, and fee shall be 
levied in respect of each of the reliefs, that to say on the kanartham in respect 
of the relief of redemption and on one year’s michavaram or rent in respect of 

the relief of' ejectment. 

(2) If in any such suit, arrears of michavaram or rent or damages or both are 
also sought to be recovered, fee shall be levied also on the amount of such 

arrears or damages or both: 

Provided that, where the plaintiff seeks to set off the kanartham and the 
value of the improvements due by him to the defendant against arrears of 
michavaram or rent due to him, fee shall be levied oidy on the balance claimed; 
and if the amount ascertained to be due to him exceeds the amount as es^ated 
by the plaintiff, no decree shall be passed until the difference between the fee 
actually paid and the fee which would have been payable had the suit comprised 
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the whole of the amount so ascertained is paid. If the additional fee is not naid 
within such time as the Court may fix, the decree shall be limited to the amount 
to which the fee paid extends. 

35. Suits for accounts.—(1) In a suit for accounts, fee shaU be computed 

on the amount sued formas estimated in the plaint or on rupees three hundred 
whichever is higher. 

(2) Where the amount payable to the plaintiff as ascertained in the suit is 
in excess of the amount as esHmated in the plaint, no decree directing payment 

shall be passed untU the difference between the 
^ and the fee that would have been payable had the suit com- 

pnsed the whole of the amount so ascertained, is paid. If the additional fee is 

not paid wi^in such hme as the Court may fix, the decree shall be limited tp 
the amount to which the fee paid extends. 

(3) Where in any such suit it is found that any amount is payable to the 

36. Suits for dissolution of partnership.—(1) In a suit for dissolution of 

accounts or for accounts of dissolved partnership, fee shall be 
Ae plaimiff “ plaintiff’s share in the partnership as estimated by 

(2) If the value of the plainHff's share as ascertained in the suit exceeds the 
nare der Plamt no decree, or where there has been a prelimi- 

mZt sh^n l’ °° decree, shall be passed in favour of the plaintiff, no pay- 

Xt Pd f ® r* partnership and no property shaU 4 

n dd a .d th f % difference between the fee actuaUy 

S the vtinp that would have been payable had the suit comprised the whole 

shall be passed, no money shall be paid and no allot- 

or nn fpp made m favour of a defendant in any Such suit as, for 

nntpH n Tk" ^ partnership, until the fee' com¬ 

puted on the amount or value of his share of the assets of the partnership is 

0 -; 

sharc^^f .?“'**■ ^ ^t)r partition and separate pdssesssion of a 

olaintiff who h Property or of property owned, jointly or in fcomiiion, by a 

comnmed o from possession of such property, fee shall be 

computed on the market value of the plaintiff’s share. r- p y, 

Droniru/oXX‘‘ Xi ®“d separate possession of joint family property or 

such nronerh/ V ^11 °u common, by a plaintiff who is in joint 'possession of 
such property, fee shall be paid at the following rates 

When the plaint is presented 

(i) a MunsifF’s Court 

(ii) a Sub-Court or a 
District Court 


Rupees twenty. 

Rupees one hundred if the value of plaintiff’s share is 
Rupees 10,000 or less; and Rupees, two huzidied if the 
value is above Rs. 10,000. 


r 


/a. ^ Section 37 — Note 1 

fiftJ partition suits — Sec- 

tha^ the plea is 

IS excluded from posses¬ 
sion of property — Mere exclusion from 

nertJ'^^o^ receipt of income from pro- 
perty or even exclusive use of 

property by co-sharer does not amount 

to exclusion of co-sharer so as to attract 

Section 37 (2). 

(2) Decree in a partition suit — De¬ 


cree directing defendent to. pay mesne 
profits — Appeal by defendant — Relief 
against direction to pay mesne profits 
claimed — Mesne profits not falling 
under Order 20, Rule 12 — Mesne pro¬ 
fits component part of the decree -r- Ad 
valorem Court-fee not payable — Court- 
fee held payable under Sch^ule 2, Arti*' 
cle 17‘B JSlAdras Court Fees Aict as- the 
claim arose from a suit for partition- 
1968 Ker LJ 549 (551) =* 1968 Ker 
598 (601). (Case decided against Court- 
fees Act 1870 as amended in Madras.)* 
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(3) Where in a suit falling under sub-section (1) or sub-section (2) a de endant 
claims partition and separate possession of his share oi the property, lee shall be 
payable on his written statement computed on half the market viiliie of his sliaie 
OT at half the rates specified in sub-section (2), according as such delendant has 
b^n excluded from possession or is in joint possesssion. 

(4) Where in a suit falling under sub-secHon (1) or sub section (2), tlie plain¬ 
tiff or the defendant seeks cancellation of decree or other docu.nenl ol tl.e naiure 
specified in Section 40, separate fee shall, be payable on the relief of cancellaliou 

in the manner specified in that section. 


38 Suits for joint possession.—In a suit^for joint possession of joint family 
property or of property owned, jointly or in common by a plaintiff who has been 
excluded from possession, fee shall be computed on the market value of the plain- 

tiff's share. 

39. Administration suits.—(1) In a suit for the administration of an estate, 
fee shall be levied on the plaint at the rates specified in Section 50. 

(2) Where any amount or share or part of the assets of the estate is found due 
to the plaintiff and the fee computed on the amount or the market value of such 
share or part of the assets exceeds the fee paid on the plaint, no payment shall 
be made and no decree directing payment of money or confirming title to such 
share or part of the asset shall be passed until the difference between the fee 
actually paid and the fee computed on the amount or value of the property is 

paid. 

(3) No payment shall be made, no decree directing payment of money or 
confirminc title to any share or part of the assets of the estate shall be passed in 
favour of a defendant in a suit for administration, until the fee computed on the 
amount or value of such share or part of such assets is paid by such defendant. 

(4) In computing the fee payable by a plaintiff or by a defendant under sub¬ 
section (2) or sub-section (3), credit shall be given for the fee, if any, paid by such 
plaintiff or by such defendant in any other proceeding in respect of the claim on 
the basis of which such amount or share or part of the assets of the estate becomes 
due to such plaintiff or to such defendant. 


40. Suits for cancellation of decrees, etc.—(1) In a suit for cancellation of 
a decree for money or other property having a money value, or other dociniK iit 
which purports or operates to create, declare, assign, dimit or extinguish, whether 
in present or in ^ture, any right, title or interest in money, movable or immovable 
property, fee shall be computed on the value of the subject-matter of the suit, 
and such value shall be deemed to be— 

if the whole decree or other document is sought to be cancelled, the 
amount or value of the property for which the decree was passed or oUier 
document was executed; 


if a part of the decree or other document is sought to be cancelled, such 
part of the amount or value of the property. 


(2) If the decree or other document is such that the liability under it cannot 
be split up and the relief claimed relates only to a particular item of property 
belonging to the plaintiff or to the plaintiff’s share in any such property, fee shall 
be computed on the value of such property or share or on the amount of the 
decree, whichever is less. 

Explanation.—A suit to set aside an award shall be deemed to be a suit to 
'set aside a decree within the meaning of this section. 


. Section 40— Note 1 
(1) Dectee or other document for pro¬ 
perty sought to be Cancelled — It is 
market value-(in absence of any indica¬ 


tion to contrary) of property that counts 
for Court-fee purposes and not value as 
shown in decree or other document. 
1966 Ker LJ 1109 (1110). 
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41. Suits to set aside attachment, etc.—(1) In a suit to set aside an attach¬ 
ment by a Civil or Revenue Court of any property, movable or immovable, or of 
any interest therein or of any interest in revenue, or to set aside an order passed 
on an application made to set aside the attachment, fee shall be computed on the 
amount for vvliich the property was attached or on one-fourth of the market value 
of the property attached, whichever is less. 

ft ' • . 

(2) In a suit to set aside any other summary decision or order of a’Civil or 
Revenue Court, if the subject-matter of the suit has a market value, fee shall be 
computed on one-fourth of such value, and in other cases, fee, sh^ be payable 
at the rates specified in Section 50. 

Explanation.—For the purpose of this section, the Registrar of Co-operative 
Societies .shall be deemed to be a Civil Court. 

1 

42. Suits for specific performance.—In a suit for specific performance, whe¬ 
ther Willi or without possession, fee shall be payable— 

(a) in the case of a contiact of sale, computed on the amount of the con¬ 

sideration; 

(b) in the case of a contract of mortgage, computed on the amount agreed 
to be secured by the mortgage; 

(c) in the case of a contract of lease, computed on the aggregate amount 

of the fine or premium, if any, and of the average of the annual rent 
agreed to be paid; 

(d) in the case of a contract of exchange, computed on the amount of the 

consideration, or as the case may be, on the market value of the pro¬ 
perty sought to be got in exchange; 

(e) in other cases, where the consideration for the promise sought to be 

eiifoiced has a market value, computed on such market value, or 
where such consideration has no market value, at the rates specified 
in Section 50. 

1 betiveen landlord and tenant.—(1) In the following suits between 

landlord and tenant, namely :— 

(a) for enhancement of rent; 

(b) for recovery of immovable property from which a tenant has been 

illegally ejected by the landlord; ') 

(c) for estabUshing or disproving a right of leasehold; ' ' , ' 

fee shall be levied on the amount of rent for the immovable property to which 
le suit relates, payable for the year next before the date of presenting the plaint. 

recovery of immovable property from a tenant including a 
enant holding over after the termination of a tenancy, fee shall be computed on 

the premium, if any, and on the rent payable for the year next before the date of 
presenting the plaint. 

Explanation.—Rent includes also damages for use and occupation * payable 
by a tenant holding over, 

j I » ' i 

(3) In a suit for reduction or apportionment of-rent, fee shall be levied ,on 

le amount of rent sought to be reduced or on the amount of: rent that is sought 
to be apportioned. t ,, j ,,, ..j 

44. Suits for mesne profits.—(1) In a suit for mesne profits or for immov- 

mesne profits, fee shall in respect of mesne profits ibe cbmput- 
ecl, where the amount is stated approximately and sued for, on such amount. If 
he profits ascertained to be due to the plaintiff are in excess of the profits as 
approximately estimated and sued for, no decree ^all be passed until the dif¬ 
ference between the fee actually paid and the fee that would have been payable 
had the suit comprised the whole of the profits so ascertained is paid* 
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(2) Where a decree directs an enquiry as the nu-sne profits wfiitli Uavc 
accrued on the property, whether prior or subsequent to the liistilntion of tlu‘ 
suit, no final decree shall be passed til! the tiilleicnce between the tee actually 
paid and the fee which would have been payable hati the suit coiiipri.sed tlu- 
whole of profits accru^ due till the dale of such decree is paid. 

(3) Where, for a period subsequent to the date of the decree or final deciee. 
such decree or final decree directs payment of rnesne profits at a. specified raU! 
such decree or final decree shall not be executed until the fee computed ou the 
amount claimed in execution has been paid. 

45. Suits under the Survey and Boundaries Act.—In a suit under Section I I 
of the Madras Survey and Boimdaries Act, 1923, Section 13 of the Travancore 
Sm-vey and Bo\mdaries Act of 1094 or Section 11 of the Cochin Survey Act. If 

computed on one half of the market value of the proijetty 
offected by the determination of the boundary' or on rupees three luiiKhed. whicb- 
ever is higher- 

46. Suits to alter or cancel entry m a register .—in a suit to alter or cancel 
any entry in a revenue register of the names of proprietors of the land or otliers 
interested in such land, the fee payable shall be fifteen rupees. 

47. Suits relating to public 'matters.—In a .suit for relief iiialer Section I t 
of the Religious Endowments Act, 1863 ICentral Act XX of 1863], or under Sec- 
l.on 91 or Section 92 of the Code of Civil Procedure, 1908 [Central Act of 
1^08] the fee payable shall be ten rupees. 

I 

48. Interpleader suits.—(1) In an interpleader suit, iee shall be payable on 
the plaint at the rates specified in Section 50. 

(2) Where issues are framed as between the claimants, fee shall be payable 
computed on the amount of the debt or the money or the market value of the 
property, movable or immovable, which forms the subject-matter of the suit, fii 
levying .such fee, credit shall be given foi- the fee paid on the plaint; and the 
balance of the fee shall be paid in equal shares by the claimants who claim the 
debt or the sum of money or the property adversely to each other. 

(3) Value for the purpose of determining the jurisdiction of Courts shall lie 
the amount of the debt, or the sum of money or the market value of other pro¬ 
perty to which the suit relates. 


49. Third party proceedings.—In third party proceeding., fee shall be 
levied on one half of the value of the contribution or indemnity claimed against 
a third party or against a cd-defendant if a claim is made against him : 

Provided that, if the suit against the defendant who has filed the third part>- 
notice is dismissed^ wholly or in part, he shall be entitled to a refund of the 
whole or a proportionate part of the fee paid by him. 

Explanation.—The provisions of this section shall also apply to counter-claims 
made in third party proceedings. 


50. Suits not otherwise provided for.—In suits not otherwise provided for 
fee shall be payable at the following rates :— 

(i) In a Revenue Court Rupees fifteen 

(ii) In a Munsiff’s Court Rupees thirty. 

(iji) In a Sub-Court or. a Rupees one hundred if the value of 

District Court the subject-matter is Rs. 10,000 or less; 

and rupees hvo hundred if the value is 
* above Rs. 10,000. 

51, Fee on memoranduin ot Appeal against order relating to compensa- 
*^w.-^The fee payable under this Act on ^ mernorandum of appeg] against an 
order rajatiog to compensation under any Act for the time being in force for the 


CVol. 7.1 3 A. M. 21 
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actiuisition of property for public purposes shall be computed on the difference 
between the amount awarded and the amount claimed by the appellant. 

52. Appeals.—The fee payable in an appeal shall bo the same as the fee 
that would be pavabie in the Court of fii'st instance on the subject-matter of the 
appeal : 

Pro\'ided that, in levying fee on a memorandum of appeal against a final 
(leci'ee by a person whose appeal against the preliminai'y decree passed by the 
Court of first instance or by the Court of appeal is pending, credit shall be given 
for tire fee paid by such person in the appeal against the preliminary decree. 

Explanation (1).—Whether the appeal is against the refusal of a relief or 

against the grant of the relief, the fee payable in the appeal shall be the same as 

tlie fee that would be payable on the relief in the Court of first instance. 

Explanation <2).—Costs shall not be deemed to fomri part of the subject- 
natter of the appeal except where such costs form themselves the subject-matter 
of the appeal or relief is claimed as regards costs on grounds additional to or 
Independent of, the relief claimed regarding the main subject-rpatter in the .suit. 

Explanation (3).—In claims which include the award of interest subsequent 
(o the instihition of the suit, the interest accrued during the pendency of the suit 
till the date of decree .shall be deemed to be part of the subject-matter of the 
appeal except where such interest is relinquished. 

Explanation (4).—W'heie the relief prayed for in the appeal is difference 
from the relief pra>ed for or refused in the Court of first instance, the fee payable 

in tlie appeal shall be the fee that would be payable in the Court of first instance 

on the relief prayed for in the appeal. ’ 

Explanation (5).—Where the market value of the subject-matter of the ap¬ 
peal has to be ascertained for the purpose of computing or- determining the fee 
pa>able, such market value shall be ascertained as on the date of presentation of 
the plaint. 


Section 52 — Note 1 

( 1 ) Writ appeal under Section 5 of the 

Kerala High Court Act 5 of 1959 — 

Court-fees payable on writ appeal — 
Sch. 2. Art. 3 (iii) (a) <2) (c) which is a 
special provision applies and not Sec. 52 
which is a general provision. 1965 Ker 
LT 69 = 1965 Ker LJ 33 (36). 

(2) Table of costs is part of judgment- 
and not of decree and therefore is not 
taxable. 1965 Ker LJ 33 (36) .= 1965 
Ker LT 69. 

(3; Section 52 applies only to cases 
where Court-fee is computed “on the 
subject matter of the appeal”. It does 
not apply to proceedings that all charg¬ 
ed fixed fee irrespective of the subject- 
matter involved — In this view there is 
no contradiction between Section , 52 
and Schedule 2 of the Act. 1965 Ker LJ 
33 (36) = 1965 Ker LT 69. 

(4) In appeal defendant disputing 

whole of amount awarded to plaintiff — 
Amount of interest decreed for period 
subsequent to institution of suit up to 
the date of decree must be deemed to 
be part of subject-matter of anneal by 
reason of Section 52. Expl. (3). 1966 Ker 

LT 997 (998) = 1966 Ker LJ 1113. 

(5) Applicability — Explanation ap¬ 
plies whether appellant is plaintiff, or de¬ 
fendant — That relinquishment of in¬ 
terest can only be by plaintiff does not 
make explanation any the less applic¬ 


able to defendant s appeal. 1966 Ker LT 
997 (997) = 1066 Ker LJ 1113. 

(6) Order rejecting plaint under O. 7, 
Rule 11 (b) — Appeal from order — Sec¬ 
tion 52 of the Act does not apply — Sec¬ 
tion 52 contemplates a proceeding in the 
Court of first instance in respect of the 
subject-matter of the appeal—But there 
can be no proceeding instituted in the 
Court of first instance for the adju^ilca- 
tion of the subject-matter in appeal viz., 
the adequacy of Court-fee paid and 
naturally no provision has been made 
for Court-fee payable in the Court m 
first instance in such a proceeding. AIR 
1968 K^t 58 (59) =* 1967 Ker LT 1009. 

(7) Rejection of plaint undet^.OJ^ti®^ 

R. 11 (bb Civil Procedure jCo,da— Appeal 
against the order — Amount of 
valuation determined — Article ,1, Scrie- 
dule 1 would apply, without having r®- 
course to Section 52. AIR 1968 Ker 
(59) = 1967 Ker LT 1009. ^ „ 

(8) Rejection of plaint under Order /, 
Rule 11(b) — Amount of under-valu^ 
tion not determined — Appeal again« 
the order of rejection — Subject-matte 
of the dispute in appeal is not capaoi 
of valuation — Schedule 1, Article 1 do^ 
not apply — Art. 3 (iii) (A) (i) 

.apply as the word ,‘order’ ini the* Act in¬ 
cludes orders which are decrees 
RerTon 2 (2) of the Civil P. C. ,AIR 
Ker 58 (59) =»= 1967 Ker LT 1009. 

f. /I 
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CHAPTER V 

‘ , , VALUATION OF SUITS 

S3» Suits not otherwise provided for.—(1) In a suit as to whose value for 
tho pui^se of determining the jurisdiction of Courts, specific pro\nsjon is not other- 
wse made in this Act or in any other law, value for that purpose and value' lor 
the. purpose of computing the fee payable under this Act shall be the same. 

(2) In a suit where fee is payable under this Act at a fixed rate, the value for 
the purpose of, determining the jurisdiction of Courts .shall be the market value 
or where it is not possible to estimate it at a money value, such amount as llie 

plaintiff shall state in the plaint. 

V 

54. Procedure where objection is taken on appeal or revision that a suit 
or appeal was not properly valued for jurisdictional purposes.—(1) Notwithstanciing 
anything contained in Section 99 of the Code of Civil Procedure, 1908 (Central 
Act V of 1908), an objection that by reason of the overvaluation or nndervahiation 
of a sutt or appeal, a Court of first instance or lower appellate Court which had 
np jurisidiction with respect tq the suit or appeal exercised jurisdiction with res¬ 
pect thereto shall not be entertained by an appellate Court, unless 

(a) the objection was taken in the Court of first instance at or before the 

hearing at which issues were first framed and recorded, or in the lower 
appellate Court in the memorandum of appeal to that Court, or 

(b) the appellate Court is satisfied, for reasons to be recorded by it in 

writing, that the suit or appeal was overvalued, or under\'aliied and 
that the overvaluation or undervaluation thereof has prejudicially 
affected the disposal of the suit or appeal on its merits. 

(2) If the objection was taken in the manner mentioned in clause (a) of sub¬ 
section (1). but the appellate Court is not satisfied as to both the matters men¬ 
tioned in clause (b) of that sub-sec^pn and has before it the materials necessary 
for the determination of the other grounds of appeal to itself, it shall dispose of 
the appeal as if there had been no defect of jurisdiction in the Court of first in¬ 
stance or lower appellate Court. 

(3) If the objection was taken in that manner and the appellate t:omt is 
satisfied as to both those idatters and has not those materials before it, it shall pro¬ 
ceed to deal with the appeal under the rules applicable to the Court with respect 
,to the hearing of appeals, but if it remands the suit or appeal, or frames and refers 
issues for trij, or requires additional evidence to be taken, it shall direct its order 
to a Court competent tp entertain the suit or appeal. 

(4) The “provisions of this section with respect to an appellate Court shall, so 
far as they be made applicable, apply to a Court exercising revisional juris¬ 
diction under Sec. 115 of the Code of Civil Procedure, 1908 (Central Act V of 
1908), or other enactment fqr the time being in force. 

i 

CHAPTER VI 

■ PROBATES, LETTERS OF ADMINISTRATION AND CERTIFICATES 

OF ADMINISTRATION 


55. Application for probate or letters of administration.—(1) Every appli¬ 
cation fpr the grant of probate or letters of administration shall be accompanied 
by a valuation of the estate in duplicate in the form set forth in Part I gf 
Schedule III. 


Section 55 — Note 1 


(1) Under Section 55 of Kerala Act 10 
of 1960 an application for grant of 
letters ol. administration shall be accom¬ 
panied by an affidavit of valuation of 
the estate In the form set forth in Part I 


of Schedule 3 — No question of adjudi¬ 
cation of title in respect of properties 
fipr which letters of administration are 
claimed arises in these proccedingp. 
Air 1969 Ker 256 (259). 


324 [App II] 




] 

[The] Kerala Court-fees and Suits Valuation Act, 1959 


(2) On receipt of such application, the Court shall send a copy thereof and 
of the valuation to the Colleclor of the district iu which the estate is situated, or 
if the estate is situated in moie than one district, to the Collector of the district in 
which the most valuable portion of the immovable property, included in the estate- 
is situated. 

% 

56. Levy of fee.—(1) The tee chargeable for the grant of probate or letters 
'>f administration shall comprise— 

a fee at the rate or rates prescribed in Article 6 of Schedule I, computed— 

( (a) where the application is made within one year of the date of death of 

tlie deceased, on the market value of the estate on such date; or 

/ (b) where the application is made after the expiry of one year from' such 

date, on the maiket value of the estate on the date of the application: 

Provided that property held in tnist not beneficially or with general power 
to confer a beneficial interest shall not be liable to any fee under this Chapter. 

Explanation.—Any member of a joint Hindu family governed by the Mitakshara 
I.aw who applies for probate or letters of administration in respect of the estate 
of a deceased member of the j'oint family shall pay a fee on the value of the share 
in the j'oint property which the deceased would have received if a partition of the 
property had been made immediately before his death. 

••(2) For the purpose of the computation of fee— 

(a) the value of the items mentioned in Annexurc B to Part I of Schedule 

III shall be deducted from the value of the estate: 

Provided that, when an application is made for probate or letters of 
administration ill respect of part only of an estate, no debt, no expenses 
connected with any funeral rites or ceremonies and no mortgage en¬ 
cumbrance on any part of the estate other than that in respect of 
which the application is made shall be deducted: 

Provided further that when, after the grant of a certificate under Part X 
of the Indian Succession Act, 1925 (Central Act XXXIX of 1925), in 
respect of any property included in an estate, grant of probate or let¬ 
ter,* of administration is made in respect of the same estate, the fee 
payable in respect of the latter grant shall be reduced by the amount 
of the fee paid in respect of the former grant; 

(b) the power of appointment which the deceased had over property or 

which was created under a will shall be taken into account, the value 
being taken to be value of the property forming the subject-matter of 
the power. 


57. Grant of probate.—^The grant of probate or letters of admini.stration 

not be delayed by reason of the reference to the Collector under Section 55, sub¬ 
section (2), or of a motion by the Collector under Section 59, sub-section (5); but 
tlie Court shall make no grant of probate or letters of administration until it is 
satisfied that a fee not less them that prescribed by this Act has been paid on the 
basis of the net value of the estate as furnished in the valuation accompanying 
the application, or in the amended valuation filed under Section 59, sub-section (3): 

Provided that the Court may grant probate or letters of administration not¬ 
withstanding that the prescribed fee has not been paid, to the Administrator- 
General in his official capacity on his giving an undertaking to the satisfaction oi 
the Court that the said fee will be paid within such time as may be fixed by the 
Court. . . I - ^— 

58. Relief in cases <rf general grants.-^—tl) Whenever a grant of probate or 

letters of administration has been made in respect of the whole of the prope^ 
belonging to an estate and the full fee payable under this Act in respect of the 
application for such grant has been paid thereon, no fee shall be payable * 

like grant is made in respect of tiie whole or any part of the .same property ,l>e* , 
longing to the same estate. 
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(2) Whenever such graul has liccn nuuic in respect ol any pioiierty fnrmint- 
part of an estate, the atnount ul Ice actually jiaul umlei this Act in respect then f)l 
shall be deducted when a like grant is made in respect ol tlu> property la longmg 
to the same estate identica) with o,‘ includiiifi the property to wiiich tlie lonuer 

grant relates. 

1 59. In^iuiry bv the Collector.—11) The i.'ollector to who[n a copy of t he 

application aiurof the valuation has been sent under Section 55, sub-scction i-l 
shall examine the same and inav make or cause to be made by any officer snlxmii- 
nate to him such inquiry, if any, as he thinks fit as to the correctness ot tlie N.il.ia- 
tion or where a part only of the property is situated in his district, of tiie valuatioti 
of that part, and may require the Collector of any oilier district m which an> 
part of the property is situated to furnish him witli the correct valuation ihceol. 

(2) Any Collector required under sub-section (1) to furnish tlie correct valua¬ 
tion of any property shall comply wdh the requisition alter making or causit.g lo 
be made by any officer subordinate to him such inquiry, if any, as he thinks tit. 

(31 If the Collector is of opinion that the applicant has underestimated the 
vahie Of the the deceased, he may, il he thinks fit require the attend- 

ance of the applk-ant, either in person or by his ^tg-t a.j^d es .cknee and nr 

onire into the matter in such manner as he may think fit, aiKt it he is still ot 

opinL that the value of the property has been 

applicant to amend I rthVamen.fed valuation in suvli 

administration is pending in tmmt. to me a cujjv 

^'""(4) If in any such case, fne pronate or ietters ot adrrrjnistratio,. has or have 
been er nded and the applicant ame.rds the valuation to the sal.sfact.oo .)! l e 
Collector and the Collector finds that a less fee has been paid than was i>a>al>lc 
L'ording to the true value of the estate, he sba 1 procee<l under Section 61 sub- 
r' blit if 1 hiuber. fee lias been naid than was payable accoiding to tli 

boe va^i’of"tU esta;^The escess fee shall he refunderl to the applicani. 

' (5) If the applicant does not amend the valuation to the satisfaction of die 

W Tr^Ue^s^if arninbTatlm" ^vas made to hold an imp.iry into the t.oe s.dne 

of the property; ^ , . . . . 

Provided that no such motion sliall be made after the expiration of six iqon hs 

from the date of the exhibition of the inventon; .oqmrecl l.y Section 31. of tlu- 

Indian Succession Act, 1925 (Central Act XXa\IX of 19-o). 

60. Application lo Court and powers of Court.—(1) The Court sh ill when 
moved by the Collector under Section 59, sub-section (5), hokl or cause lo be held 
by any Court or officer subordinate to it an inquiry as to the true va ue at which 
the estate of the deceased should have been estimated. The Coliedor shall be 

deemed to be a party to the inquiry. i. 

(01 For the purposes of any such inquiry, the Court, or the Subordinate Court 
or thd officer anthoriseo bv the Court to hold the inquiry, may examine the appli- 
• cant on oath either in person or by commission and may take siich further evi¬ 
dence as may be produced to prove the true value of the estate .-md where the 
rnTufry has been entrusted to a .Subordinate Court or officer, such Cour or officer 
shall return to the Court the evidence taken and report the result ot the inquiry 
and such report and the evidence so taken shall be evidence m the proceedings. 

(3) The Court on the completion of the inquiry or on r^eipt of the report 
c Ua in \:iiU.«:rctiou (2^ as the case may be, shall record a finding as to 
tme*^ value at whickthe'^ estate should have been estimated and such finding sliaU 

*** The'Conrt may make such order in accordance with the proC-isions of the 

Code of Qvil ProceduL, 1908 (Central Act V of 1908), as to the cost of the m- 

quiry as it thinks fit. 
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01. Pr<nisiou for cases where loo low a fee has been paid.—(1^ Where too 
low a foe lias been paicJ tn. aux [iroliatc or Ictlcis ol Lidniiiiistnilion in consequence 
of any mistake or of its not beini> known at tlie time tliat some particular part ot 
ihc estate* I>elon‘ietl to tl>e deceMsecl. if an\’ executor or aciiniiiistrator, acting under 
such prohatc or letters, applies, to llic (Collector in the foim set forth in Part II 
of Scheclule III and paxs xx’itiiin six months after the discovery of the* mistake or 
ol any effects not known at llie time to haxt' belonged to the deceased, what is 
xxanting to make up the fee xxhi< h ought to hax^e been paid at first on such pro¬ 
bate or letters, the Coilector shall, if satisfied that a loxv fee xvaj? paid in the first 
instance in consequence of a mistake and without any intention of fraud or to 
delax the payment of the proper fee, cause the probate or letters to be duly 
stamped. 

(2) If. in a case tailing under sub section (1). the executor, rfr administrator 
does not, xvithin the six months relerrcd to in tliat sub-section, pay the deficit 
lec, he sliall forleit a sum ccinai to five limes llie deficit fee. 

(3) If, on application hein«g made under sub-section (1), the Collector is not 
.satisfi(?ci that tlie application xxas made xvithin six montlis of the di.scovery of the 
mistake or of further cHt-cls not includcj^l in the original valuation or that the pay¬ 
ment oi a loxx* tee in the first instance xvas not due to a bona fide mistake, he 
shall cause tlie piobate or letters io be duly stamped on payment of the deficit 
fee together xvilh a penalty not exceeding five times such fee. 

(1) If, after the grant ol prijbate or letters of administration of an estate, it 
is found b\’ the Collector as a result of proceedings under Section 59 or Section 60 
or otherxx'i.se, tiuit a less fee lias been paid than xvas payable according to the 
true xaliie of tlie estate, he sliall cause the probate or letters to be properly stamp- 
eti on paxinent of the deficit lee, and il he is satisfied that the original under- 
X'alnatiou xxms not bona fide, he shall levy in addition a penalty not exceeding five 
times the deficit fee. 

(5) T he Board of Rewenue max’ remit the xvhole or any part of the amount 
lorfeited under sub-section (2) or of any penally under sub-section (3) or sub¬ 
section (-4). 

62. Administrator to give proper security before letters stamped.—In case of 
letters ot adniinistratiou on xvhich loo loxv a lee has been paid at first, the CoIIectot 
.shall not cause the same to be duly stamped in the manner aforesaid until the admin* 
strator has gixeii such security to the Court by which the letters of administration 
hax e been gianted as ought by laxv to liave been given on the granting thereof in, 
case tile lull value ot tlie estate of the deceased has been then ascertained. 

63. Relief when too high a fee has been paid.—(1) If, at any time after the 
grant of the probate or letters of administration of an estate, it is discovered that 
a higher fee has been paid than was payable according to the true value of the 
estate, the executor or administrator, as the case may be, may apply for a refund 
to the Collector to whom a copy of the valuation of the estate was sent under Sec¬ 
tion 55, sub-section (2). The application shall be accompanied by an amended 
valuation in the form set forth in Part II of Schedule III together with the probate 
or letters of administration upon which a refund is sought. 

(2) If the Collector is satisfied that the amended valuation is correct, he 
shall— 

(i) endorse a certificate on the stamped probate or letters of administration 

to the effect that so much of the fee represented by the stamp or 
stamps used has been refunded, and 

(ii) refund the difference between the fee original!^ paid and that- which 

should have been paid: '* li 

Prox’ided that no refund shall be granted under this section unless the apph* 
cation for refund is made within three years of the date of-the grant of. the prO“ 
hate or letters of administration, or within such further period as the Collector 
may alloxv. 
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If, by reason of any legal proceedings, tlie debts due from tlie deceased have 
not h«en ascertained and paid, or his effects have not been recovered and made 

available and in consequence thereof, the executor or administrator is prevontcMl 

frojUi,claiming the retui-n of such diffeijpnce within the said period of three years, 
the Collector may allow such further time for making the claim as may appear to 
him to bq reasonable under tlie circumstances. 

» If the Collector does not grant a rehind, the executor or ariministiafor, as 
the'oase may be, may apply to the Board of Revenue for an order of refund. An 
application for such refund should be accompanied by an amended valuation in 
the form set forth in Part II of Schedule III. . . 

64. Recovery of penalties, etc.—Any excess fee found to be payable by an 

applicant for probate or letters of adminishation or by an executor or adminis¬ 
trator, or any costs under Section 60, sub-section (4), or any penalty or forfeiture 

payable by,any such executor or administrator may, on the certificate of the Board 
of Revenue, be recovered from the e.xecutor or aclministrator as it it were an 
arrear of land revenue. 

65. Powers of Board of Revenue.—The powers and duties of the Collector 
under this Chapter shall be subject to the control of the Board of Revenue. 

CHAPTER Vn 

REFUNDS AND REMISSIONS 

66. Refund In cases of delay in presentation of plaint, etc.—(1) Where a 
plaint or meiporandum of appeal is rejected on the ground of delay in its re¬ 
presentation, or where the fee paid on a plaint or memorandum of appeal is defi¬ 
cient and the deficiency is not made good within the time allowed by law or 
granted by the Court, or the delay in payment of the deficit fee is not condoned 
and the^plaint or memorandum of appeal is consequently rejected, the Court .shall 
direct the refund to the plaintiff or the appellant, of the fee paid on the plaint^ 
or memorandum of appeal which has been rejected. 

(2) Where a memorandum of appeal is rejected on the ground that it was 
not presented within the time allowed by the law of limitation, one-half of the 
fee shall be refunded. 

67. Refund in cases of remand.—(1) Where a plaint or memorandum of 
appeal which has been rejected by the lower Court is ordered to he received, or 
where a suit is remanded in appeal for a fresh decision by the lower Court, the 
Court making the order or remanding the appeal may direct the refund to the 
appellant of the full amount of fee paid on the memorandum of appeal; and, if 
the remand is on second appeal, also on the memorandum of appeal in the first 
appellate Court. 

(2) Where an appeal is remanded in second appeal for a fresh decision Ijy 
the lower appellate Court, the High Court remanding the appeal may direct the 
refund to the appellant of the full amount of fee paid on the memorandum of 
second appeal if the remand is in second appeal: 

Provided that no refund shall be ordered if the remand was caused by the 
fault of the party who would otherwise be entitled to a refund: 

Provided further that, if the order of remand does not cover the whole of the 
subfect-ihatt^r of the suit, the refund shall not extend’ to more than so much fee 
sis would have been originally payable on that part of the subject-mattCT in respect 
whereof the suit has been remanded. 

•U ‘i . . 

68. Refund where Court reverses or modifies former decision on ground of 
mistake.—Where an application for a review of judgment i.s admitted on the 
gtrtund'of Vteme mistake or error apparent on the face of the record, and on the 

• rehearing the Court reverses or modifies its fomer decision on that ground, it shall 
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direct the relund to the applicant of so mucJi of the fee paid on the application 
as exceeds the fee payable on any other application to suph Court under Art. 11 («) 
and (t) of Schedule II. . 

69. Refund in cases of compromise or when suit is decided on the admis- 

sion of parties.—When a suit or appeal is compromised or when a suit is decided 

solely on the admission of the parties without any investigation, one-half of the 
court-fee paid on the plaint or memorandum of appeal shall be ordered I by the 
Court to be refunded to the parties by whom the same have been paid respec¬ 
tively. 

70. Refund of fee paid by mistake or inadvertence.—^The fee paid by mis¬ 
take or inadvertence shall be ordered to be refunded- 


71. Instruments of partition.—Where the final decree in a partition suit has 

been engrossed on non-judicial stamps furnished by the parties, the Court shall 
order the refund to the parties of so much of the valued fee paid by them as is' 
equal to the value of the non-judicial stamps furnished by them, ' 

72. Exemption of certain documents.—Nothing contained in this Act shall 

•cuder the following documents chargeable with any fee:— / - 

(i) mukhtarnama, vakalatnama or other written authority to institute or 
defend a suit when executed by a member of any of the Ai*med Forces 
of the Union not in civil employment; 

• (ii) memorandum of appearance filed by advocates or pleaders when appear¬ 
ing for persons proceeded against in criminal cases; 

(iii) plaints and other documents in suits filed in village courts; 

(iv) plaints in suits before Collectors under Madras Regulation XII of. 

1816; 

(v) application or petition to a Collector or other Officer making a settle¬ 

ment of land revenue, or to the Board of Revenue relating to matters 
connected with the assessment of land, or with the ascertainment of 
rights thereto or interest therein, if presented previous to the ^al con¬ 
firmation of such settlement; r • 


(vi) application relating to a supply lor irrigation of water belonging to 
Government; 

(vii) application for leave to extend cultivation or to relinquish land, when 
presented to an officer of land revenue by a person holding, under n 

.• direct engagement with Government, land of which revenue is settled 
but not permanently; 

(viii) application for service of notice of relinquishment of land or of en* 
hancement of rent; 

(ix) written authority to an agent to destrain; 

(x) first application (other than a petition containing a criminal charge 

information) for the summons of a witness or other person to attend 
either to give evidence or to produce a document or in respect of the 
production or filing of an exhibit not being an affidavit made for the 
immediate purpose of being produced in Court; n tJ i 


vxi) bail bonds in criminal cases other than bail bonds in viljagc courts, re¬ 
cognizances to prosecute or give evidence and recognizances for oer- 
sonal appearance or otherwise; 

(xii) petition, application, charge or infoimation re.specting any otfences 
when presented, made or laid to or before a police pfficer, or to or be¬ 
fore die heads of villages or the village police; 

(xiii) petition by a prisoner or other person in duicss or under restraint of 
any Court or its officer: 
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<xiv) coniplttint of a public servant as defined in the Imlimi Penal Code 
! (Central Av;t \LV of 18«()). 

l.\v) application for permission to cut timber in Government fort sts nr 
othei-wise relating to such lorcsts, not being applications lioin lonst 
contractors for extending the period of their leases; 

(xvi) application for the paj'inent of money due by the Government to tlie 
applicant, other than an application for refund of lapsed deposit 
six months after the date on which the amount lapsed to the Go\ em 

ment; 

yxvii) petition of appeal against any municipal tax; 

(xviii) application for compensation under any law, for the time being in 
force relating to the acquisition of property tor public purposes; 

(xix) petition under Section 48 of the Indian Cbrislian Maiiiage Act, 18/- 
(Central Act XV of 1872); 

(xx) petition or appeal by a Government servant or a ser\'ant of the Cowrt 
of Wards when presented to any superior officer or Goserumi nt 
against orders of dismissal, removal, reduction in rank or suspeuslon; 
copies of such orders filed with appeals, and applications for obtaining 

such copies; 

(xxi) applications, for refund of court-fees under the provisions of this 
Act; 

(xxii) applications presented to Munsifs in non-appealable cases; 

(xxiii) requisitions made by the Government for copies of judgments asid 
decrees or orders or records in suits or pioceedings. 

73 Special procedure regarding suits by societies registered under 
the SocieUes Registration Act—Notwithstanding anything contained in 
this Act where a suit is filed by a societ>^ registered under the 
Travancore-Cochin Literary, Scientific and Charitable Societies Act XII of or 

the Societies Registration Act, 1860 (Central Act 21 of 1860) and tlie Collector 
of the district certifies that the society is not in a position to pay the amotmt ol 
fee chargeable on the plaint under this Act, regard being had to the financjal con¬ 
dition of the society, the plaint shall be chargeable only with one-halt oi tl*e 
amount of the fee chargeable on it 

74. Special provision regarding suits by registered trade union, member of 
Scheduled Castes, etc.—(1) Notwithstanding anything contained in the foregoing 
provisions of this Act, the Court shall, subject to tlie provisions of sub-section f2), 
admit the plaint in respect of the following kinds of suit even though tlie fee 
chargeable under this Act has not been paid and after such admission calcnhite 
the amount of court-fee chargeable in respect of the ph int under the provisions 
if this Act, and, require the Collector of the District to pay the fee so charge- 

ible— 

(i) suits for money instituted hy a registered trade union wherein the claim 

does not exceed one thousand rupees; 

(ii) suits for money instituted by a member of a Scheduled Caste or a 

Scheduled Tribe whose monthly income does not exceed one hundred 
rupees and wherein the claim does not exceed one thousand rupees; 

ExpIanadon.-^For the purpose of this danse, Scheduled Caste and 

* Scheduled Tribe shall have the same meaning as in the Constitution 

of India; 

(iii) suits for money instituted by a prisoner nlic.se monrhly income docs 
not exceed one hundred rupees and wherein the claim does not exceed 

• 4 

otie thousand rupees. 
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(iv) suits for money filed by a co-operative society registered under the 
Co-operative Societies Act for the time being in force against any 
person other than a member of tbe society; 

(v) suits for recoveiy of compensation under the Workmen's Compensation 

Act, 1923 and for wages or bonus by workmen under the Industrial' 
Disputes Act, 1947; and 

fvi) suits for arrears of maintenance or for maintenance or for enhance¬ 
ment of maintenance or for recovery of shares of their deceased hus¬ 
bands or parents in the family property, filed by women or minors. 

where the monthly income of such women or minors, does not exceed 
one hundred rupees. 


hxplanarion.—‘Monthly income* for purposes of clauses (ii), (iii) and (vi) shall 
menu the average monthly income during the period of one y^ar immediately 
prior lo the date of institution of the suit: 


Prox ided that the plaintiff in the suit has not entered into any agreement with 

lehTence to tlic subject-matter of the proposed suit under which an^ other person - 

has obtained an interest in such subject-matter or has not acquired by transfer 

inter vnos an interest in such subject-matter and in cases covered by clauses (ii), 

(iii) aud (iv) of sub-section (1) above, Uie claim originates in favour of the plaio^ 
tifh ^ 


(2) Evciy plaint presented to the Court under sub-section (1) shall be accom- 
panied by such documents and records containing such, particulars as may •be pre- 
sci i >ecl to enable the Court to come to a finding whether the plaintiff in'the suit 
IS entitled to the concession under sub-section (1) or not. The Court may for this 
pin|V)se *^<^d sucli inquiry as it deems fit* If upon.such enquiry the Court finds 
that the allegations do not show a cause of action or that the suit appears to be 
l)iUi ed b\ any law or that the plaintiff is not entitled to the concession undfer sub? 
.s(ction (1), it shall require the plaintiff to pay the fee chargeable in respect of 
t ic plaint under the provisions of this Act, and on such payment the plaint shall 
be deemed to have been duly stamped at the time of presentation. 


(3) On receipt of a requisition from the Court under sub-section (1) for pay* 
ment of a court-fee, the Collector shall pay the required fee within the time speci* 
ficd by the Court. 


(-1) \\ lu'ie in respect of a suit filed under sub-section (1), if the plaintiff’suc¬ 
ceeds in the suit or where the suit is dismissed wholly or in part on the ground 
that the claim or portion of it made in the suit is false or vexatious and” the 
Court records a finding to the effect that it is so, the fee chargeable in respect bf 
the plaint in the suit under the provisions of this Act, shall be recoverable by 
the Government from the party ordered by the decree to pay the -same and shaU 
be a first charge on the subject-matter of the suit. 


(5) The Government shall have the right at any time to apply to the Court 
to make an order for the payment of court-fees under sub-section (4). 


(6) All matters arising between the Government and any party to the suit 
under this section shall be deemed to be questions arising between the parties to 
the suit within the meaning of Section 47 of the (pivil Procedure Code. 

• 

(/) Wliere an order is made under this section, the Court 'shall forthwith 
cmise a copy of the decree or order to be forwarded to the Collector of the Dis¬ 
trict who may, without prejudice to any other mode of. recovery, recover the 
amount of court-fees specified therein from the person or property liable for the 
payment as if it were an arrear of land revenue' j 

75. Power to reduce or remit fees.—^The Government may, by notification in 
the Gazette, reduce or remit, in the whole or iii any part of the territory* of the » 
State, ail or any of the fees chargeable under this Act, and may, in like manner, 
cancel or vary such notification. 
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' CHAPTER VTII 

' LEGAL BENEFIT FUND 

76. Xegal Benefit Fund.—(1) Notwithstanding anything contained in (his 
Act or any other law tor tlie time being in force, it shall be coiiyieteiit loi the 
Government to levy an additional court-fee, by notification in the Gazett(^ m res¬ 
pect of‘‘appeals or revisions to tribunals or umbellate authorities, other than Lm 
and Criminal Courts, at a rate not exceeding one per cent of the amount tinoK ec! 
in the dispute in cases where it is capable of valuation and in othcv cases at a rale 
not exceeding one hundred rvipees for each aiipeal or revision. 

(2) There shall be constituted a legal benefit fund to which shall be credited - 

(i) the proceeds pf the additional court-fee levied and collected under sub¬ 

section (l)i 

(ii) fifty per cent of the court-fees levied and collected on mukhtamamn or 

vakalathnaina under Article 16 of Schedule II of this Act. 

, (3) The fund constituted under sub-section (2) shall be applied and utilised 
for the purpose of providing an efficient legal service for the people of the .,tale 
and to provide social security measures for the legal profession. 

(4) The mode and manner in which legal service to tlie people ma>' ho made 
more efficient and social security measures for legal profession may be pi ovidod 
shall be as prescribed by rules made by Government. 

CHAPTER IX 


MISCELLANEOUS 

77. Collection of fees by stamps.—All fees chargeable under this Act shall 
be collected by stamps. 

78. Stamps to be impressed or adhesive.—The stamps used to denote any 
fee ch^geable under this Act shall he impressed or adhesive or pardy impressed 
and pa^ly adhesive, as the Government may. by notification in the Gazette, from 

time to time, direct. 

79. Amended dftcument. 

Stamp under this Act is amended in order merely to correct a mistake and to make 
it conform to the original intention of the parties, it shall not be necessary to im¬ 
pose a fresh stamp. 

80. Cancellation of stamp.—No document requiring a stamp under this Act 
shall be filed or acted upon in any proceeding in any Court or office until ihe 
stamp has been cancelled. 

Such officer as the Court or the head of the office may, from time to time, 
appoint shall, on receiving any such document forthwith effect such cancellation 
by punching out the figurehead so as to leave the amount designated on the stamp 
untouched, and the part removed by punching shall be burnt or otherwise des¬ 
troyed. I 

81. Deduction to be made.—Where allowance is made in this Act for 
damaged or spoiled stamps, or where fee already paid is directed to be refunded 
to any person by. an order of Court, the Collector may, on the application of the 
person concerned^ pay to him the amount ,pf fee or where damaged or spoiled 
sdmps are produced, he may, after satisfying himself about their genuineness, 
give in lieu thereof the same amount or value in stamps of the same or any other 
description, or if the applicant so desires, the same amount or value in mone: 
provid^ that in all cases where money is paid in cash, a deduction shall be made 
of [seven Paise]» for each rupee or fraction, thereof. No such deduction shall, 
however, be made where refund i.s claimed in respect of any fee paid in pursu¬ 
ance of an order of Court which has been varied or reversed in appeal. 

• Sultedtuted for “seven naye paise” by Pres. Act 8 of 1966, Section 2 (w. e. f. 1-10- 

1966). 
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82. Penalty.—Any person appointed to sell stamps, who disobeys any rule 
made under this Act, 'and any person, not so appointed, who sells or offers for 
sale any stamps, shall be punishable with imprisonment for a term which may 
extend to six months, or with fine which may extend to five hundred-rupees or 

with both. / 

83. Power of High Court to matte rules.—tl) The High Court may make' 
rules to provide for or regulate all or any of the following matters, namely:— 

(a) the fees payable for serving and executing processes issued by the High 

Court in its appellate [urisdiction and by the Civil and Critninal Courts 
^ subordinate thereto; 

(b) the remuneration of persons employed by the Courts mentioned in 
clause (a) in the service or execution of processes; 

(c) the fixing by District and Sessions Judges and District Magistrates of 

the number of process-servers necessary to be employed for the service 
and execution of processes issued from their respective Courts and the 
Courts subordinate thereto; 

(d) tlie display in each Court of a table in the English and in the local 

language or languages showing the fees payable for the Service-and 
execution of processes. ‘ 

(2) All rules made under sub-section (1) shall be subject to confirmation by 
tlio Government and on such confirmation shall be published in the Gazette^and 
shall thereupon have effect as if enacted in this Act. 

84. Power of Board of Revenue to make rules.—(1) The Board of Revenue 
mav, with the previous sanction of the Government, make rules consistent- with 
tliis Act to provide for or regulate all or any of the following matters, namely:— 

(a) the fees chaigeAble for sei-ving and executing processes issued bv the 

Board of Revenue and by the Revenue Courts; 

(b) the remuneration of the persons necessary^ to be employed..for the ser¬ 

vice and execution of such processes; 

(c) the fixing by Collectors of the number of persons necessary to be. cn™* 

ployed for the serx’ice and execution of such processes; 

(d) the guidance of Collectors in the exercise of their powers under Chap¬ 

ter VI; 

(e) the supply ot stamps to be used under this Act; 

(i) the number of stamps to be used for denoting any fee chargeable undey 
this Act; 


(.u) the keeping of accounts of all stamps used under this Act; 

(h) the circumstances in which stamps mav be held to be damaged or 

spoiled; ' - ' . . . 

(i) the circumstances in wnicii, tne manner in which, and the authoritiM 

by which, allowance for used, damaged or spoiled stamps may bo 
made; 

(I) the regulation off the sale of stamps to be used under this Act, the 
piTsons by whom alone such stamps may be sold and the duties an 
remuneration of such persons; 

Provided that, in the case of stamps used in the High Court, such rules^shall 
be made with tlie concurrence of the Chief Justice. < 

(2) All rules made under this section shall be published in the Gazette and on 
such publication shall have effect as if enacted in this ; Act. jj .j,: 

85. Power of Government to make rules.—(1) The Goveritmenf' may, 
notification in the Gazette, make rules® to’carry out generally’the purposes 
this Act. 

(2) All notifications and rules made under this section shall, as .soon ^ 
sible, after they are made, be placed on the table of the Legislative Assembly 
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on© month, and shal! he subject to such modification whctfier by way of repeal 
or amWment as the Legislative Assembly may make during the sessiou in which 
they are so laid or* tlie sessiou immediately following. 

• For the Kerala Court-fees and Suits Valuation Rules, .1962, see Notifn. No. 1046:3/ 
C2/60i2/Law in Kev. Caz.. Extra., dated 19-1-1962, 

86. Continuance in force of exisUng nilcs.—Until rules are framed under 
Sections S3, 84 and 85 and until notifications are issued under Section 75. die 
rules and notifications now in force in respect of matters referred to in those sec¬ 
tions, shall, in so far as they are not inconsistent with this Act, continue. 

87. Repeal.—(1) The Madras Court-fees and Suits Valuation Act. 1055, in 

force in the Malabar district refened to in sub-section (2) of Section 5 of the 

States Reorganisation Act, 1956, the Ti\u’ancore-Cochin Court-fees Act, 1125 and 

the Travancore-Cochin Suits Valuation Act, 1125, are hereby repealed. 

% 

(2) All suits and proceedings instituted before the commencement of this Act 
and all proceedings by way of appeal, revision or otherwise arising thciefrotn. 
whether instituted before or after such commencement, shall, notwitlistanding tlie 
repeal of the said Acts, be governed by the provisions of the said Ads and the 

rules made thereunder. 

SCHEDULE 1 
Ad Valorem Fee* 

Article f^articulars 

41) (2) 


Proper fee 
(^) 


1 Plaint or written statement pleading a set off or 
counterclaim or memorandum of appeal pre¬ 
sented to any Court — 

When the amount or value of the suhiect- 

matter in dispute — - -i 

fi' does not exceed five rupees; .Thirty-seven *yp;u<el. 

Jii] exceeds five rupees, for every five rupees; Tuirty.seven ’'i.p h'cl. 
or part thereof, in excess of five rupees 

up to one hundred rupees; , 

tfiii] exceeds one hundred rupees, for every HSeventy-hve puisej. 
ten rupees, or part thereof, in excess of 
one hundred rupees up to one thousand 
rupees; 

[iv] exceeds one thousand rupees, for every One rupee. . 
ten rupees, or part thereof, in excess of 
one thousand rupees... 

* ^Mhitiluted for ‘Naye paise* by Pres. Act 8 of 1900, S. 3 fUlO-l90b, 
f Subatituted for the original Item (iii), by Pres, Act 8 of 1966, S. 3 [1-10-1960]. 

j 8 (a) Application under section 95 of the Code of An amount of one-half the 

Civil Procedure, 1908 or petition under scale of fee pre'^cribed in 
section 20 of the Insolvency Act, 1955. Article 1 on the amount or 

compensation claimed. 


Section 87 — Note 1 

(1) Suit under Order 21, Rule 63 filed 

under Travancore Act — Revision filed 
against an order in the suit after 
Kerala Act came into force — Court- 
fee was held payable under Travancore 
Act Schedule 2, Article 8 (3). 1961 Ker 

LT 804 (804). 

(2) Cross objections filed prior to 1-2- 

1962 fDate of commencehient of the 
Kerala Art) Court-fees payable on cross 
objections is therefore governed by T. C.. 
Acf^ II of 1125. (T. C. Court-fees Act 

1125). AIR 1967 Ker 147 (147) = 1966 
Xer LT 1157. 

(3) Travancore Cochin Court Fees Art 
Sch^ule 1. Article 1 is not confined to 


appeals or cross-objections only — Cross¬ 
objections filed in application under 
Section 11 of Kerala Agriculturists 
Debt Relief Act (31 of 1958) are also, 
covered. AIR 1967 Ker 147 (148) = 1966 
Ker LT 1157. 

(4) Suits filed under old Act — Ap¬ 
peal from — Vakalaths. Miscellaneous 
petitions and copy application filed in 
appeal — Court-fee on them is payable 
under the old Act. 1962 Ker LJ 428 
(431). 

(5) Proceeding by way of appeal, re¬ 
vision or otherwise arising therefrom — 
Meaning of doctrine of ejusdem generis 
does not apply in the construction of 
Section 87 (2). 1962 Ker LJ 423 (431). 
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Article 




5 




4 


Particulars 

( 2 ) 

(h) Appeal afjniu'^t order on an application or a 
petition lalliiig under clause (a). 

(a) Petition under section 54 or 55 of the jiisoU 
vency Act, 1955. 


(b) Appeal against order on a petition falling 
under clause (a) whetber by tlie OHicial 
Itecciver or by the unsuccessful party, 


Memorandum of appeal against order in pro¬ 
ceedings under the Indian Succession Act. 
1U25. 

Application for review of judgment. 


Prohde of a will or letters of administration 
with or without will annexed — 

\^ hen the amount or value of the estate in 
respect of which the grant of probate or 
letters is made exceeds one thousand ru¬ 
pees, but does not exceed 5 thousand ru- 

f >ees. 

len such amount or valuee exceeds five 
thousand rupees. 

Ontificate under the Indian Succession Act. 
1925— 

W here the amount or value of the debt or 
security or the aggregate amount or value 
of the debts and securities specified in the 
certificate extends up to rupees five thou¬ 
sand. 

sMieve such amount or value exceeds five 
thousand rupees. 


Proper Fee 
(3) 

On the scale prescribed in 
Article 1 on the 'Amount in 
dispute. 

An amount of one-half the 
scale of fee presc'ribed in 
Article 1 on the/narket value 
of the subject’-'matte'r subject 

to a maximum fee of rupees 
five hundred. ‘ 

An . amount pf one-half the 
scale of fee' prescribed in 
Article 1 on the market value 
of the subject-matter subject 
to a maximum fee of ruj^es 
five hundred. 

An amount of one-half the 
scale of fee prescribed in 
Article 1 on th^ amount or 
value of the subject-matter. 

One-half of the fee payable on 
the plaint or memorandum of 
appeal comprising the relief 
sought in the apEMication for 
review. 


Two per centum on. such ^ 
amount or value. 

/ ^ K 

1 

Three per centum on which 
- amount or value.. 


Cwo per centum on such 
amount or value. 


Three per centum on such 
arnount or value. 


Where a certificate is extended under Section 376 of the Indian Succession Act 
i ^ 0 , ice .'•hall be computed on the amount for which a certificate is sought to be extended and 

th( amount for which a certificate or certificates has or have already been issued, credit being 
giN on tor the lee already paid* 

(2) The amount of a debt is its amount, including interest, on the day on which the 
iiicluMon of the debt in the certificate is applied for so far such amount can be ascertained. 

(3> Whether or not any power with respect to a security specified in a certificate has been 
contened under the Act, and where such a power has been so conferred, whether the power is 
lor the receiving of interest or dividends on, or for the negotiation or transfer of the security, 
or lor both purposes, the value of the security is’ its market value on the day on which the 
^nclusion oi the security in the certificate is applied for, so far as such value can be ascertained. 


Article 

(1) 




SCHEDULE n 
Particulars 
( 2 ) 


i,. 


) .tr 

♦Proper fee 

(S) 


t.jr; 




[i] ^titioii in a suit under the Native Converts* Vfarriage Ten rupees 
Dissolution Act, 1800. ,, 

[ii] Petition, plaint or memorandum of appeal when pre- Ten rupees- 
sented to a Court under the Dissolution of Muslim Mar- 


Schedule 2 — Note 1 
|1) Petition for winding up of com¬ 
pany under Section 439 — Petition 
falls under Schedule II (b) (iii) — Pay¬ 
ment of Court-fees of Rs. 20 held 



sulticient .— .Court-fees upder 
dule II (ql need, not be paid as 
lion is not under Sfection '301 (2) of w 
Companies Act. ILR (1963) 1 Ker o-* 


,e 

17. 
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Coiirt*fec$ tu)d Suits Valuation Act, 1059 


Articla - Particulars 

(1) : VI) 

riage Act) 1930 or the Cochin Dissolution of Muslim 
Marriage Act, XXII of 1120. 

[iii] Petition under ^he Indian Divorce Act, 1869, excluding 
petitions under section 44 or that Act, and every memo, 
randum of appeal under section 55 of that Act. 
llv] Plaint or memorandum of appeal under the Parsi Mar¬ 
riage and Divorce Act, 1930, or a counterclaim made 
under section 37 of that Act. 

[v] Petition under section 22, 23, 27 or 28 of the Special 
Marriage Act,il954. 

fvil Petition under section 9, 10 or 13 of the Hindu Marriage 
Act 1955. 

If in a suit falling under any of these clauses, there is 
a specific claim for damages, separate fee at the rates 
prescribed in Article 1, of Schedule I shall be charged 
on the amount of damages claimed. 

2 Undertaking under section 49 of the Indian Divorce Act, 

1869. 

3 Memorandum of appeal from an order inclusive of an order 

determining any question under section 47 or section 144 
of the Code of Civil Procedure, 1908, and not otherwise 
provided for when presented — 

ii] to any Court other than the High Court or to any Exe¬ 
cutive Officer other than the Board of Revenue or Chief 
Executive Authority. 

m] to the Board of Revenue or Chief Executive Authority. 

liii] to the High Court— , , , rr . 

[A] From an order other than an order under the Kerala 
Ai griculturists Debt Relief Act, 1958. 

[1] Whe e the order was passed by a Subordinate Court or 

other authority— , , , 

[a] If the order relates to a suit or proceeding, the value 

of which exceeds one thousand rupees. 

[b] In any other case. _ , . , 

[z] Where the appeal is under section 5 of the Kerala High 

Court Act, 1958— ^ . 

[a] From an order passed in exercise of appellate juris¬ 

diction. , 

[b] From an order passed in exercise of original jurisdic¬ 

tion, which would be appealable under the C^de ot 
Civil Procedure, 1908, had it been passed by a 
Subordinate Court. 

/c) In any other case. 

.'[3] Where the appeal is under seclicn 45-B of the Banking 
Companies Act, 1949. 

[4] Where the'appeal is under section-411-A of the Code 
of Criminal Procedure, 1898. 

[B] From an order under the Kerala Agirculturists Debt 
Relief Act, 1958. 

[Iv] to the Government in pursuance of a statutory right to 
appeal for which no court-fee is leviable under any 
other enactment. 


Proper fee 

t3) 

Thirty rupees. 

Thirty rupees. 

Tliiity rujiees. 
Thirty rupees 


One rupee. 


One rupee. 


Two rupees. 


Ten rupees. 
Five rupees. 

Ten rupees 
Ten rujiees. 


One hundred 
rupees. 

One hundrec 
rupees. 
Five rupees. 

T wo rupees. 

Five rupees. 


Schedule 2. Article 3— Note 1 

(1) Where a table of rates is given in 
schedule and a provision directing fee 
tax to be paid in accordance with 
it is made in a section, the schedule 
must be treated as a part of that sec- 
tioh; Article 3 (iii) (A) (2), in Schedule 2 
is a part of Section 21 and it being a 
specal provision in case of appeals under 
Section 5 of the Kerala High Court Act 
prevails over Section 52 which is a 
general provision of appeals. 1965 Ker 
LJ 33 (35) = 1965 Ker LT 69. 

(2) 'Appeal filed under Section 5 of 


the Kerala High Court Act 1959 and 
under Section 45-N of Banking Compa¬ 
nies Act (1949) from an order passed 
under Section 45-D of the Act — Court- 
fee' is payable under* Article 3 (iii) (A), 
(2) (c) of Schedule II — Article 3 |iii) 
(A) (3) not applicable. AIR 1964 Ker 
181 (183) = 1963 Ker LT 1068 (DB). 

(3) Writ appeal under Section 5 of 
Kerala High Court Act (5 of 1959) — 
'Court-fees — Payable on writ appeal — 
Article ' 3 (iii) (A) (2) (cl applies and 
hot Section 52. 1965 Ker LJ 33 — 1965 

Ker LT 69. 
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Article 

(U 

4 


.5 


0 


8 


iiy 


Proper fee 
(3) 


Particulars 

( 2 ) 

♦ % 

Memorandum of appeal under section 39 of the Arbitration ^ 

^i] Where the appeal is from an order of a Munsiff’s ^ . Fifteen rupees. 
Court or an order of a Superior Court in a case where 
the value for jurisdiction does not exceed Rs. 5,000. 

[ii] in any other case. 


I 


:opy or translation of a judgment or order not being or hav¬ 
ing the force of a decree 

VhcMi such judgment or order is passed by any Civil Court 
other than the High Court, 

or by the Presiding Officer of any Revenue Court or 
olHce or by any other Court or judicial or executive 
authority 

l„] if the amount or value of the subject-matter is 
fihy Or less than fifty rupees; 
fh] if such amount or value exceeds fifty rupees; 

V hen such judgment or order is passed by the High 
Court. 

Copy or translation of a judgment or order of a Criminal 
Court 

Copy of a decree or order having the force of a decree— 
When such decree or order is made by any Court other 
than the High Court — 

[a] if the amount or value of the subject-mattefr of 
the suit wherein such decree or order is made iv. 
fifty or less than fifty rupees; 

[b] If such amount or value exceeds fifty rupees: 

When such decree or order is made by the High 
Court. 

'Copy of any document liable to stamp duty under the Indian 
. Stamp Act, 1899 or the Travancore-Cochin Stamp Act, 
1125, when left by any party to a suit or proceeding in 
place of the original withdrawn - 
l<x] When the stamp duty chargeable on the original 
does not exceed fifty uaye paise. 

[b] in any other case. 

Copy of any revenue or judicial proceeding or order not • 
otlierwise provided for by this Act or copy of any account 
statement, report or the like taken out of any Court or 
office of any public officer* 

For every document 

(a) Application or petition presented to any Officer of land 

revenue by any person holding temporarily sett!-' 
ed land under direct engagement with Government 
and when the subject-matter of the application or 
petition relates exclusively to such engagement, 

(b) Application- or petition presented to any: officer of land 

revenue relating to the grant of land on darkhast or, 
assignment of land, 

(c) Application to a Collector for lease of land for agri¬ 

cultural or non-agricultural purposes. 

(dj Application or petition presented to any Executive 
Olficer under any Act for the time being in force for 
the conservancy or improvement of any place if the 
application or petition relates sclely to such conser¬ 
vancy or improvement. 

fe) Application or petition presented to any board or 
Executive Officer for a copy or translation of any 
order passed by such board or officer of any other 
document on record in such office. 

(f) Application to a. Forest Officer by a forest contractor 
lor extension of the period of lease. 

(i) if the value of the isub/ect-matter of the lea:>e is 
Rs. 5,000, or less; 


One hundred 
, rupees 


Fifty paise- 

One rupee. 
Two rupees. 

, 4 

Fifty paise. 


Seventy.five paise. 

4 

One rupee and fift' 
paise. 

Five rupees. 


The amount of the 

' duty chargeablt 
on the original. 
'Seventy-five paise. 


Seventy.five paise. 
‘Twenty.five paise* 


Twenty-five paise. 

Seventy-five paise. 

Twenty-five paiM» 

f ^ 


I n 


< 


.i 


\ 


Twenty-five paise. 

r- •* - J Ji- 

• -'X 

- 11. n 




Five rupees* 
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ArMt 

W 

% 


11 . 


Pariieulari 

W 

(U) if such value exceeds Rs. 5,000* for every rupees 
1,000 or part thereof in excess of Rs. 5,000 

(g) AppUcatlon for attestation of private documents intend. 

ed to be used outside India. 

(h) Application for lapsed deTOsit presented after six months 

after the date on which the amount lapsed to the 
Government ^ 

(i) V^en the amount or deposit does not exceed 

Rs. 50; 

(ii) when the amount or deposit exceeds Rs. 50 but 

does not exceed Rs. 1,000; 

(iii) when it exceeds Rs. 1,000 

(i) Application or petition presented to the Government 

and not otherwise prodded for— 

(i) which involves the exercise or non-exercise of 
power conferred by law or rule having the 
force of law; 

(in In other cases 

(J) Application or petition presented to the Board of 
Revenue or Chief Executive Authority and not 
otherwise provided for— 

[i] which involves the exercise or non-exercise of 
TOwer conferred by law or rule having the 
force of law; 

[ii] in other cases 

(k) Application or petition not falling under clause [il or 

presented to a public officer or in a public 
ice and not otherwise provided for — 
which involves the exercise or non-exercise of 
)wer conferred by law or - rule having the 
force of law; 

[ii] in other cases 


»pli 

Si 

[ 1 ] 


To, 


[fl] Application or petition presented to any Court for a 
copy or translation of any judgment, decree or any 
proceeding of or order ^ssed by such Court or of any 
other document on record in such G^urt. 

[t] Application or petition presented to any Civil Court other 
than a Princ^al Civil Court of Original Jurisdiction or to 
any Court of Small Causes constituted under the Kerala 
Small Cause Courts Act, 1957, or to a Collector or other 
officer of revenue In relation to any suit or case in which 
the amount or value of the subject matter is less than 
Rs. 50. 

W Application to any Court that records may be called 
from another Court, when the Court grants the applica¬ 
tion and is of opinion that the transmission of such 
records involves the use of the post 

Application for permission tto deposit revenue or rent 
either in the office of the Collector or in Court 

a 

W Application or petition presented to a Court for deter¬ 
mination of the amount of compensation to be paid by a 
landlord to his tenant. 

w A written complaint or charge of any offence other than 
an offence for which a Police Officer may, under the 
Code of Criminal Procedure, arrest without warrant and 
presented to any Criminal Court and an oral complaint of 
any such offence reduced to writing under the Code of 
Criminal Procedure, 1898. 

£ff7Ap] plication or petitton presented to any Court, or to any 
hlaglstxate in Ms executive capacity and not otherwise 
provided for in this Act. 

(Jk] Application for arrest or attachment before judgment or 
lor temporary Injimction— 

(P wh^ presented to a Qvll Court or Revenue Court 
otbn the fflgh Court in relation to any suit or 
pioceediiig^ 


Proper fee 
(S) 

One rupee. 

One rupee. 

Fifty paise. 

One rupee. 

T wo rupees. 

Two rupees, 

Fifty paise. 

Two rupees. 

One rupee and fifty 
paise. 

One rupee. 

Twenty-five paise 
Twenty-five paise. 

Twenty-five paise. 

Seventy-five paise 
in addition to the 
fee leviable on 
the application. 
Seventy.five paise, 

One rupee. 

One rupee. 

Seventy-five paise. 
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Article 

( 1 ) 


Particulars 

(S) 


Proper See 

( 9 ) 


(1) if the value of the subject-matter of which Is 
less than Rs. 50; 

(2) if the value is Rs» 50 and above; 



(ii) when presented to the High Court _ 

Application or petition under Section 47 and Order XXf* 
Rules 58 and 90 of the Code of Civil Procedure, 1908— 

(i) when filed in a Revenue ^urt or a Munsiff’s Court, 

(ii) when filed in a Sub-Court or a District Court* 


(iii) when filed in the High Court. 

[j] Application or petition under Sections 34, 72, 73 and 74 
of the Indian Trusts Act, 1882. 

[h] (i) Application for probate or letters of administration 

to nave effect throughout India. 

(ii) Application for probate or letters of administration 

not falling under clause (i) — 

[1] if the value of the estate does not exceed 
Rs. 1,000; 

[2] if the value exceeds Rs. 1,000; 

Provided that if a caveat is entered and the applica- 
tion is registered as a suit, one half the sc^e of 
fee prescribed in Article 1 of Schedule I on the 
market value of the estate less the fee already 
paid on the application shall be levied. 

[1] Original petitions not otherwise provided for when filed 
in— 

(i) a Munsiff *s Court 

(1) under the Madras Village Courts Act, 1888 
(Madras Act I of 1889),-or the Cochin Village 
Courts Act, XII of 1118 or the Travancore 
Village Pancbayat Courts Act, 1090. 

(2) in other cases, 

(ii) the Sub-Court or a District Court 

(iii) the High Court 


One rupees 

Two rupees and 
fifty paise* 

Five Rupees, 


One rupee. 

Two rupees and 
fifty pai^. 

Five rupees. 

Five rupees. 
Twenty-five rupees 


Seventy-five palse. 
Five rupees. 


One rupee. 


Five rupees. 
Ten rupees. 
Twenty rupees. 


Im] Application to set aside an'award under the Arbitration 
Act, 1940— 

(i) when presented to a Munsiff’s Court; 

(ii) when presented to a Sub-Couit, a Wstrict Court or 
the High (Ik)urt— 

(1) if tne value of the sul^ect-matter of the award 
does not exceed Rs. 5,(J00; 

(2) if such value exceeds Rs. 5,000; but does not 
exceed Rs. 10,000; 

(3) if such value exceeds Rs. 10,000. 

[n] Application under section 14 or section 20 of the Arbi¬ 
tration Act, 1940, for a direction for filing an award or 
for an order for filing an agreement and application for 
enforcing foreign awards— 

fi] when presented to a Munsiff’s Court; 

[iij when presented to a Sub-Court, a District Court or 
the High (Uourt— 

[1] if Uie value of the subject-matter of the award 
does not exceed Rs. 5,000; 

[2] if such value exceeds Rs. 5,000 but does not 
exceed Rs. 10,000; 

[3] if such value exc^ds Rs. 10,000. 

[o] Petition to the High Court for the admission of an 
Advocate, Attorney or Vakil, 


Twenty-five rupees 


Twenty-five rupees 

One hundred 
rupees. 

Two hundred and 
fi^ rupees. 


Fifteen n^eea. 


Fifteen nqiees. 

One hundred 
lupeos. 

Two hundred ai 
fifty rupees. 
Twenty rupees. 


II 


i 


Schedule 2, Artlele 11 (I) — Note 1 on revision petition is under Sdiedule X 
(1) Suit under Order 21, RiUe 63 — Article 8 (3) of the Travancore Coodn 

Revision from an order in the suit re- Act of 1125. 1961 Ker LT 804 (804#* 

garding Court-fee — Court-fee payable (Case under the old Act.) 
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11 . 

11 . 


14. 


IS. 


16. 


IT. 


V 


fMdH . PorMetOara 

‘‘ip] RevWon petiapn presented to the High Court under 
SectlOQ 115 or the Code of Civil Procedure» 1908, or 
Section 22 of the Kerala Small Cause Courts Act> 
• or Under the ptovisloos of any ot^r Acti arisins 
out of a suit or proceeding— 

W value of the suit or proceeding to which the 

order sought to be revised relates A)es not exceed 
Ra. 1,000; 

rii] If such value exceeds Rs. 1,000. 
fe7 Petition under Sections 391, 439 and 440 of the Indian 
Companies Act, 195^ in connection with the winding 
up of a Company. 

Ifl Petition to the Hl^ Court under Article 220 of the 
Constitution for a writ other than the writ of Habeas 
Oorpua or a petition under Article 227 of the Consti¬ 
tution* 

/plication under Section 45 of the SneoifiG Relinf Aaf. 


M 


{$] Application or petition presented to the High Court and 

-- .fi 


.. - speciflcaL^ ^__ 

[u] Ellectloa petition questioning the election of a person 
In respect of— 



District Board; 

[Iv] ^e office of Ma 3 ror of the Corooration of Triven- 
drum ’•Tor the Corporation of CaUcut] or of Car¬ 
man of a Municipality or President of a District 
Board. 

•ffv] election petition presented to the High Court under 
SeC^n 80A of the Representation of the People Act, 

[•] XfiMrUd by Kerala Act 12 of 1909, S.2[w.e. f. 30-4.1909.] 



Application for leave to sue as a pauper 
Application for leave to appeal as a pauper— 

when presented to a District Court or a SubXk}ttit; 
when presented to the High Court. 

Ball bond or other instrument of obligation when filed 
in village oourts. 

Bail bond or other instrument of obligation given in 
punuance d an order made by a Court or l^^^strate 
under any section of the Code of Criminal Procedure. 
1^8 or the Code of QvU Procedure, 1908, and not 
otherwise provided for in this Act. 

Every copy of power of attorney when filed In anv suit or 


DQ 



^ President’s Aot 6 of 1000, 


S. 4 [1-10-190^* 


Mukhtarnama* Vak»atnama or any paper signed tw an 
advocate signifying or Intimating Uiat Ee is retained for 


OG 


M 


presented— 

to any Court other than the High Court or to any 
Collector or Magistrate or other executive officer: 
to the Board of Revenue or a Chief Executive 
Authority, 
to the Court, 
to the Government. 

ibid for *006 rupee fifty naye poise*, 'two 
rupees’, and *thre6 rupees’ [1-10.1966.} 

_ eemeot In writing stating a qi^stion for the opinion of 
the Court under the Code of Qtm Procedure, 1908— 

(0 When presented to a Mui^lff*s Oouit or when pre¬ 
sented to in a ease where the value d the subTeoU 
matter does not eaoeed Rs. 6,000* 

QQ taanyotber 


[f] 





Prop&r /$$ 
(3) 


Five rupees, 


Ten rupees. 
One hundred 
rupees. 


Twenty-five rupees 


One hundred 
rupees. 
Two rupees. 


Twenty-five rupees 
Fifty rupees. 

Fifty rupees. 


Two hundred 
rupees. 


Two himdred and 
Fifty rupees]. 


Seventy-five *[paise 


One rupee. 
Two rupees. 
Twenty-five 


*[pals©l. 
Seventy-fi’ 


iventy-n 

*[pds0. 


ve 

] 


Seventy.five 

’ipalse.] 


t[Two rupees.] 
f[Thiee rupees.] 


l[Five rupees.] 
tiFive rupees.] 


Fifteen rupees. 


One hundred 


Ten rupees. 
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SCHEDULE m 
Fart 1 

(Bee Section 65) 

Form of ValuaUcm (to be need toitk such modifications, if any, as may^ 

neceesory) of Estate 

IN THE COURT OF 

Re: Probate of the will of (or Adininistration)i of the Estate of 

1. X [A. B.] solemnly affirm/make oath and say that I am the executor [or one of did 

executors or one of the next-of-ldn] of 

deceased, and that 1 have truly set forth in Annexure A to this Form of Valuation all the estate 
of which the above-named deceased died possessed or to which he was entitled at the time of 
his death, and which has come, or is likely to come, to my hands. 

2. I further say that I have also truly set forth in Annexure B all the Items I am by • 
law allowed to deduct. 

3. I further declare that the said estate exclusive only of the last mentioned items, wa 

on the date of the death of the said deceased , , ^ ^ 

- > ' under the value of 

ns 

4. I [A. B.] further declare that what is stated in this Form of Valuation Is true to the 
best of my information and belief. 

[Signed]_A. B» 

yThig form to be used where the application is made after one year from the date of th e 
death. _ 

annexure A 


Valuation of the moveable and immovable property of deceased 

Chsh in hand and at the bank, household goods, wearing apparel, books, plate, 
jewels, etc 


Rs. [Paise] 




[Stoie estimated value according to best of Executor*s or Administrator's belief^ 
Property in Government secunties transferable at the Public Debt Office — 

(State description and value on the date of the death of the deceased or on the date 
of the application as the case may be) •— 

Immovable property consisting of 

[State description and market value on the date of the death of the deceased or oft 
the date of the application, as the ease may be.] 

Leasehold property 

[If the deceased held any leases for years determinable, state the period of the lease and 
the estimated amount of rent inseriiny separately arrears due on the date of 
death or on the date of the application, as the case may be.] ... 

Property in public companies ... 

[State the particulars and the value calculated at the price on the date of the death or 
on the dele of the applicaiion, as the case may 6a.] , . , T 

Policies of insurance upon life, money out on mort^ges and other securities, such 
as bonds, bills, notes and other securities for money, ... m. 

[State the amount of the whole on the date of the death or on the date of the appUoa^ 
tion, as the ease may 6a.] 

Debts ^ 

Wther than bad debte.] ^ 

Stock-in-trade ... 

[State the estimated value, if any»] 

Other property not comprised under the foregoing heads 

[State the estimated value, if any] — ^ 

Total 

Deduct items shown in Annexure B in the manner provided in nil>.section (2) of 
section 56 M m 

Net value of the Estate •• 


[^ Substituted for 'n.P.* by Presidents Act, 8 of 1066, S. 5 [1-10-1966]* 

Schedule 3, Part 1 — NoteTl the afllda^^ No question of M 




(1) Part 1 of Schedule 3 provides for 
the disclosure of assets in respect of 
properties specified In Annexure A to 


tion of tltie in respect of the aueota 
Ann^ure A curlses In tiiese 
Ings. Am 1969 Ker 256 (250). 
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^ ANNEXUBE B 

Bcheduli of debts, eie. 

Amount of debts due and owing from the deceasedt legally payable out of the 
estate. • •• ••• 

Amount of expenses connected with funeral rites and ceremonies 

Amount of mortgage incumbrances ... ••• 

PiOperW held in trust not beneficially or with general power to confer a 
benencial interest ... ... 

Other property not subject to duty ...... 


Rs. [palse]’' 


Total ... 


• BvIbeHtuted for *nP.* by President’s Act 8 of 1960, S. 5 [1.10-1960]. 

PART n 

AMENDED FORM OF VALUATION OF ESTATE 

[Sm Sections 61 And 63] 

IN THE COURT OF , ^ r t. 

Re: Probate of the will of (or Administration of the Estate of ), 

Deceased 

1. I [A. B.] am the executor (or one of the executors or one of the next-of-kin as the case 

may be) of 

2. Probate was (or letters of administration were) granted to me on 

3. It h i^ * now been discovered that the net value of the estate on which Court*fee was 
paid was not correctly ascertained. 

4. I have now truly set forth in Annexure A to this amended Form of Valuation all the 

estate of the __ 

deceased at the date of tij 0 application for probate 


— - - - ■ which has come or 

(or letters of administration) 

5. I further have now truly set forth In Annexure B all the items which I am by law 

allow^ tothe said estate, exclusive only of the last-mentioned items, at 

the date. 

the death of the deceased was 
of- this appUcatior B- 

7. I [A. B.] further declare that what is sUted in this amended Form of Valuation is 
^t of 


true to the 


[Signed] A. B. 


my information and belief. 

annexure a 

Amended valuation of the Estate of deceased. 

VaUtaiAM on which Increase. Decrease. Valuation as now 

Oourt^fee was paid, amended 


Deduct items shown in Annexure B in maimer provided in sub-section (2) of 

Section 50* 

Amended net value of estate ... 


VeHuation on which 
Dmr^fu wof ^oid. 


ANNEXURE B 

Amcmded ScheduU of d^te. etc. 

Increaee* Decreaee. Valuation ae now 

amended. 


Total 



[THE] MYSORE COUET-FEES AND SUITS VALUATION ACT, 105S 

(MYSORE ACT XVI OF 1958) 

(Act printed here is as amended by Mysore Acts XXTV ofi 19^; X o£ 196^ 
XXVn of 1966 and XI of 1966) 

CONTENTS 


Preamble 

SECTION 

CHAPTER I 

PRELIMINARY 

1. Short title, extent and commence^ 

ment. 

2. Application of Act 

3. DeBnitions. 

CHAPTER H 
LIABILITY TO PAY FEE 

4. Levy of fees In Conrfs and public 

offices. 

5* Fees on documents Inadvertently 
received. 

6. Multifarious suits. 

7. Determination of market value. 

8. Set off or counter claim. 

9. Documents falling under two or 

more descriptions. 

CHAPTER m 

DETERMINATION OP FEE 
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|eci*matter of suit and plaintive 
valuation thereof. 

111;. Decision as to proper fee In Gonrts. 

15. Additional fee on Issues framed. 

13. Relinquishment of portion of 
claim. 

14< Fee payable on written statements. 

16. Fee payable on appeals, etc. 

16. Fee payable on petitions, applica* 
tions, etc. 

Court-fee Examtnera. 

18. Inquiry and commission^ 

19. Notice to the State Government. 

CHAPTER IV 

COMPUTATION OP FEE 

80. Fee how reckoned. 

21. Suita for money. 

28. Suits for maintenanoe and annui¬ 
ties. 

83. Suits tor moveable property. 

24. Suits for declaration. 

25. Adoption suits. ' 

86. Suits for Injunction. 

87. Suits relatiiTg to trust property. 

28. Suits for possession under toe 

Relief Act, 1877. 

29. Sv for possesion not otherwise 

provided for. 

SO. Sait-^ relating i easements. 


31. Pre-emption suits. 

32. Saits relating to mortgages, 

33. Suits for accounts. 

84. Suits for dissolution of partner* 
ship. 

35. Partition sidfs. 

38. Saits for joint possession. 

37. Administration suits. 

38. Suita for cancellation of decrees. 

etc. 

39. Suits to set aside attachment etc. 

40. Suits for specific performance. 

41. Solis between landlord and tenant. 

42. Salts for meaae profits. 

43. Salts to alter or cancel entry In re* 

venue registers and certain suits 
In revenue Courts. 

44. Suits relating to public matter, 

45. Interpleader suits. ' 

46. Third party proceedings. 

47. Suits not otherwise provided for. 

46. Fee on memorandum of appeal 
against decision, award or order 
relating to compensation. 

49. Appeals. 

CHAPTER V 

VALUATION OP SUITS 

50. Suits not otherwise provided for. 

51. Procedure where objection is taken 

on appeal or revision that a salt 
or appeal was not properly vain* 
ed for jurisdictional purposes, 

CHAPTER VI 

PROBATES, LETTERS OP ADMINIS¬ 
TRATION AND CERTIFICATES 
OP ADMINISTRATION 

52. Application for probate or leBlBrs 

of administration. 

53. Levy of fee. * 

54. Grant of pr<ffMdSe. 

55. Relief In cases of several grants, 

56. Inquiry by toe D^afy CommtF 

sioner. 

57. Appllcatton to Court and powen 

of Court. 

58. Provision for cases where too IbW 

a fee has been paid. 

59. Administrator to give proper sem* 

rlty before letters stampedU 

60. Relief when too high a fee 

been paid. 

8L Recovery of penalties ete. 
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iliffMnni ol Chief ConIroBliis 
mam Authority. 


CTAPmt Til 

beftjnds and remissions 

68. Befond In cases of delay In presen¬ 
tation of plainti etc. 

61 Befond In eases of remand, 

es. Befond where Coort reverses or 
modifies former decision on 
ground of mistake, 

66, Befond on settlement before bear¬ 
ing. 

6V. Refund fee paid by mistake or 
inadvertence. 

68. Instroments of partition. 

69. Exemption of certain docomentsi 

*10. Power to reduce or remit fees. 


CHAPTER Vm 

miscellaneous 

71. Collection of fees by stamps. 

72. Stamps to be Impressed or adhe¬ 

sive. 

73. Amended document. 

74. Cancellation of stamp. 

75. Deduction to be made. 

76. Penalty. 

77. Power of High Court to make 

rules. 

78. Power of State Government to 

make rules. 

79. Repeals and savings. 


SCHEDULE 
fees. 

SCHEDULE H. 

SCHEDULE m 


1 — Ad valorem 


of May, lw>a.; 

An Act to amend and consoUdate the Uws to couit-feea and valuation 

-- tt b necessary and expedient to amend and consolidate the laws 

it enacted by the Mysore State Legislature in the Ninth Year of the 
Repubiio of India as follows:— 

CHAPTEK I 

preliminary 

1 Short tide. imd commencement—(1) This Act may be called THE 

MYSORE COUR'LFEES AND SUITS VALUATION ACT. 1958. 

(2) It eartends to the whole of the State of Mysore. 

(3) It shall come into force on such date** as the State Government may, 
bv notification in the Official Gazette, appoint. 

*^[•1 The date so minted is the 15th August. 1960-See Mys. Gaz.. 1960, Pt. IV-C, 
page 1505. 

2. AppUc^on of Act—(1) The provbions of ^ Act shall not ^p^Y ^ 
documentsTeseiited or to be presented before an officer serymg under the Central 

^^^iffTwhero any other law contains provisions relating to the 1^ of fee fa 
xestJrt such other law. the pmvisio^ of ^Act reUting to 

respect of such proceedings shaU apply, subject to the saH 

provisions of such offier law. 

a Defiidtions._In this Act, unless the context otherwise requires,— 

(i) -appeal” includes a cross-objection; 

•n^l -Chief Controlling Revenue Authority means the officer appoin^ 
by thV GovOTiment to be the Commissioner of Stamps for 

m luKirJd’Cwy*- Act X of 1904. SecUou 2 (54-1964). 
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(Ui "Ccmrt* means any Civil, Revenue or Criminal Court and indudea it 
Tribunal or other authority having jurisdiction under any special <SK 
local law to decide questions affecting the rights of parties; 
i(iii) “prescribed” means prescribed by rules made under this Act; and 
(iv) expressions used and not defined in this Act or in the Mysore General 
Clauses Act, 1899 (Mysore Act III of 1899), but defined in the Code 
of Civil Procedure, 1908 (Central Act V of 1908), shall have the mean¬ 
ings respectively assigned to them in the said Code. 


CHAPTER n 

UABUJTY TO PAY FEE 

4. Levy of fee in Cotirls public offices.—No document which is charge¬ 
able with fee under ^his Act shall— 

(i) be filed, exhibited or recorded in, or be acted on or furnished by, any 

Court including the High Court, or 

(ii) be filed, exhibited or recorded in any public office, or be acted on or 

furnished by any public officer, 

unless in respect of such document there be paid a fee of an amount not less 
than that indicated as chargeable under this Act: 

Provided that, whenever the filing or exhibition in a criminal Court of a docu¬ 
ment in respect of which the proper fee has not been paid is in the opinion of 
the Court necessary to prevent a failure of justice, nothing contained in this sec¬ 
tion shall be deemed to prohibit such filing or exhibition. 

* [Provided further that no fee shall be payable in respect of any document 
filed, exhibited or recorded by or on behalf of the State Government or any officer of 
the State Government in his official capacity or acted on at tiie instance of or fur¬ 
nished to the State Government or any officer of the State Government in his offir 
cial capacity.) 

[°] Inserted by Mysore Act X of 1964, Section 3 (5-3-1934). 

5. Fees on documents inadvertentiy received.—When a document on which 
the whole or any part of the fee prescribed by this Act has not been paid is pro¬ 
duced or has, through mistake or inadvertence, been received in any Court or pub¬ 
lic office, the Court or the head of the office may, in its or his discretion, at any 
time, allow the person by whom such fee is payable to pay the fee or part tiiereof, 
as the case may be, within such time as may be fixed; and upon such payment, 
the document shall have the same force and effect as if the full fee had been 
paid in the first instance. 

6. Multifarious suits*—(1) In any suit in which separate and distinct reliefe 
based on the same cause of action are sought, the plaint shall be chargeable wiffi 
a fee on the aggregate value of the reliefs: 

Provided that, if a relief is sought only as anc illar y to the main relief, tho 
plaint shall be chargeable only on the value of the main relief. 

(2) Where more reliefs than one based on the same cause of action are sou^t 
in the alternative in any suit, the plaint shall be chargeable with the hipest of 
the fees leviable on the relief. 

(3) Where a suit embraces two or more distinct and different causes of action 
and separate reliefs are sought based on them, either alternatively or c\imulatively, 
the plaint shall be chargeable with the aggregate amount of the fees with which 

Section 4 Note 1 

(1) A Regular suit filed by Liquidator but court-fee has to be paid under Mysore 
of a company against debtors \^ho dispuU Court-fees Act (1958) as on a regular smt 
ed the daim of the compj^y — Suit can MR 1967 Mys 190 (191)= (19W 1 ^ 
be entertained by the winding iq) Court LJ 449. 
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phfnK would be chargeable under this Act if separate suits were instituted in res¬ 
pect of die several causes of action. 

Provided that, where the causes of action in respect of reliefs claimed alter¬ 
natively against the same person arise out of the same transaction, the plaints shall 
be chigeable only with the highest of the fees chargeable on them. 

NothlnB in this sub-section shaU bo deemed to affect any power confened 
upon a Co^ under Rule 6 of Order n of the Code of Civil Procedure. 1908 

(Central Act V of 1908). 

(4) The provisions of this section shaU apply mutatis mutandis to memoranda 
appeals, applications, petitions and written statements. 

Exolanation.—For the purpose of this section, a suit for possession of im¬ 
movable property and for mesne profits shall be deemed to be based on the same 

cause of action. 

7 Determination of market-value.—<1) Save as otberwke provided, where 
the fee payable under this Act depends on the market-value of any property, such 
value shall be determined as on the date of presentation of the plamt. . 

(2) The market-value of land in suits falling under Sections 24 (a). 24 (b), 
20 (a). 27, 28, 29, 31, 35 (1). 35 (2), 35 (3), 36, 38, 39 or 45 shaU be deemed 

where the land forms an entire estate, or a definite share of an estate, 
paying annual revenue to Government, 

or forms part of such an estate and is recorded in the Deputy Com- 
missioners register as separately assessed with such revenue, 

and such revenue is permanently settled— 
twenty-five times the revenue so payable; 

(KS where the land forms an entire estate, or a definite share of an estate, 

^ paying annual revenue to Government, or forms part of such estate 

and is recorded as aforesaid, 

and such revenue is settled, but not permanently 
twelve and a half times the revenue so payable; 

Ic) where the land pays no such revenue, or has been partially exempted 
from such payment, or is charged with any fixed payment in lieu of 
such revenue,—fifteen times the net profits, any, from the land 
f during the year next before the date of presenting the plaint or thirty 

< times the revenue payable on the same extent of similar land in the 

neighbourhood, whichever is lower; 

(d) where the land forms part of an estate paying revenue to Government, 
but is not a definite share of such estate and is not separately assessed 
as abovementioned or the land is a garden or the land is a house-site, 
whether assessed to full revenue or not, or is land not falling within 
the foregoing description—the market value of the land. 

Explanation.—^The word “estate” as used in this section means any land subject 
to the payment of revenue, for which the proprietor or farmer or raiyat shall have 
ezecuted^a separate engagement to Government, or which in the absence of such 
engagement, shaU have been separately assessed with revenue. 

8. Set-off or counter claim.—A written statement pleading a set-off or coun¬ 
ter Moi'm shall be chargeable with tee in me same manner as a plaint. ^ 

Nnte 1 (2)! Court-fee is payable on market vali^ 

a) Sa« ^ecifio p™. o/ ^ ^ (^57) 

^ m Ste within the (1) Suit for partition agaimt co-owncn 

^ 7 m (a) nor witiiin — Defendant co-owner claims bis share 

A^ W p t i nn of property in Section 7 — Cancellation of release deed executed 
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9. Documents falling under two <Mr mere descriptioDS.—Subject to the peov^ 
sions of the last preceding section, a document falling widiin two or more 
criptions in this Act shall, where the fees chargeable thereund^ are different, be 
ch^geable only with the highest of such fees: 

Provided that, where one of such descriptions is special and anotiier 
the fee chargeable shall be the fee appropriate to the special descr^tion^ 

CHAPTER m 

DETERMINATION OF FEE 

10. Statement of particulars of subject-matter of suit md plaintiffs Tallin 
tion thereof.—In evey suit in which the fee payable under thi.q Act on the plaint 
depends on the market value of the subject-matter of the suit, the plaintiff chal] 
file with the plaint a statement in the prescribed form, of particulars of the si^ 
ject-matter of the suit and his valuation thereof unless such pazticulais and the 
valuation are contained in the plaint 

11. Decision as to prop^ fee in coiurts.—(1) In eveiy suit instituted in any 
court, the court shall, before ordering the plaint to be registered, decide on tiw 
materials and allegations contained in the plaint and on the Tnaferi^l* contained 
in the statement, if any, filed under Section 10, the proper fee payable tiiereoa» 
the decision being however subject to review, further review, ^T^d correction hi 
the manner specified in the succeeding sub-sections. 

(2) Any defendant may, by his written statement filed before the first hearing 

of the suit or before evidence is recorded on the merits of the but, subject 

to the next succeeding sub-section not later plead that the subject-matter of the 
smt has not been properly valued or that the fee paid is not sufficient. All ques¬ 
tions arismg on such pleas shall be heard and decided before evidence is record¬ 
ed affecting such defendant, on the merits of the claim. If the Court decides 
that the subject-matter of the suit has not been properly valued or that ffi© foe 
paid is not sufficient, the Court shall fix a date before which the plaint shall be 
amended in accordance with the Court's decision and the deficit fee ■ghnll be paid. 
If the plaint be not amended or if the deficit fee be not paid within the thne 
allowed, the plaint shall be rejected and the Court ahall such order as it 
deems just regarding costs of the suit. 

(3) A defendant added after issues have been framed on the merits eff As 
claim may in the written statement filed by him, plead that- tba subject-matter oi 
the suit has not been properly valued or tiiat the fee paid is not sufficient. Afl 
questions arising on such pleas shall be heard and decided before evidence is 
recorded affecting such defendant, on the merits of the nlAim, and if the Court 
h^ ds that the subject-matter of the suit hag not been properly valued or that the 
fee paid is not sufficient, the Court shall follow the procedure laid down in sub¬ 
section ( 2 ). 

Explanation.—Nothing in this sub-section shall apply to a defendant added 
AS a successor or a representative in interest of a defendant who was on record 
before issues were framed on the merits of the c^lairn and who haH an opportunity 
to file a written statement pleading that the subject-mattea* of the suit was 
properly Valued or that the fee paid was not sufficient. 

(4) (a) Whenever a case comes up before a Cotut of appeal, it ghall be lair* 
ful for the Court, either on its own motion or on the application of any of the 
parties, to consider the correctness of any order passed by tiie lower Court affeeb 

Section 8 — Note 1 (contd.) Sectiem 9 — Note 1 

by him in favour of another defendant 

co-owner necessary to grant him relief (1) Where a case foils under tw0 

Written statement claiming the relief does tkms the question as to w ht<4» of the tWD 
not tall imder Order 8, Rule 0 — See- provisiona would go v ern the case has W 
tion 8 , Court-fees Act, does not apply, be answered by apDlying tiie uiovliiuwf 
^ T9OT Mys 217 310) = (1967) 2 Mys of Section 9 of the^AcL (1068) 1 Mys M 
W ’ (DB,. 336 (339) = 15 Law Rep 
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fee payable on the plaint or in any other proceeding in the lower Court 
detennine the proper foe payable thereon. 


Enlanatian.— A case ghnll be deemed to come betore a c.ourt ot appear 
even tf die appeal relates only to a part of the subject-matter of the suit. 

(b) If the Court of app^ decides that the fee paid in the lower Court is 
&ob su&ient, the Court shall require the party liable to pay the deficit fee withm 
time as may be fixed by it. 

(o> If the deficit foe is not paid within the time fixed the defeat is to 
respect' of a reUef which has been disi^sed by the lower 

impellant seeks in appeal, the appeal shall be dismissed, toa^t if the defa^t is m 
respect of a lelietB which has been decreed by Ihe lower Court, the deficit fee 
dun be recoverable as if it were an arrear of land revenue. 

(d) If the fee paid in the lower Court is in excess, the Court shall direct the 
refund of the excess to the party who is entitled to it 

(5) AH questions as to value for the purpose of detenni^g the jui^diction 
ol Ctoints arising on the written statement of a d^end^t shall be 
decided before evidence is recorded affecting such defendant on the ments of 

ftkQ claims 

Ex^anatioD.—In ttiis section, the expression “merito of the claim” refers to 

matters which arise for detenninatioa in the smt not bemg 

the frame of the suit misiotoder of parties and causes of action Ae 

ol the Court to entertain or try the suit or the fee payable, but inclusive of 

malteis arising on pleas of res judicata, limitation and the like. 

la. AdditioDal fee on issues framed.—Where a party becom^ 
fliMiHotial fee bv reason of an issue framed in the smt, the provisions of the last 
loiegoing section shall apply to the deteimination and 1^ ot such additional fee 

the tnodiflcation that where the party liable “ot Pay such ad^ 
vrithin the time aUowed, the Court shall strike off the issue and proceed 

to hear and decide flie oflier issues in the case. 


19, poiSwwTwiglwnimt of pOTtioo of olaiin.—^A p laint i ff who has been called 
upon to pay additional fee may relinquish a claim and apply to have 

Se plaint mnended so that the fee paid would be adequate for the claim made 
in the as amended. The Court shall allow such application on such terms 

ea It considers just and proceed to hear and decide the claim made in the 

as amended, provided ttiat the plaintiff shall not be permitted at any later 
of the suit to add to the claim the part so relinquished. 

14. Fee payable cm writteo statcmeots.—Where fee is payable under this 
Act on a written statement filed by a defendant, the provisions of Section 11 shall 
apply to toe determination and le^ of the fee payable on such written statement, 
^ Cendant concerned betog regarded for the said purpose as the platot^ and 
the plaintiff or the co-defendant or the third party against ^om the claim is 
mflfifl betog regarded as tiie defendant 




ee p^afale on impeals, eto.—^The provisions o 
^^armmatin n and levy crf fee on plaints in 
determination and levy of fee in respect 


peel, cross objec tion or othCT proceeding to s econd appeal 

Sectico 14 

partition of property against 
CoKiwner defendant also 
his share in wri tten statemeitf ^ 
of rdease deed e^cut^ by 
ti4m fca fa vo u r of anothcT co-owner wfen- 
daat n pce sMiy for ^vios him idlef 

I not mil 


tea statement does 


—> Note 1 

and from the provisions of Secs. 14, 35 (4) 
and 38 of the Courf>fees Act 1958 court- 
foe must be paid for the relief of can¬ 
cellation of (he release deed which is in¬ 
volved in the defendanlfs c laim . AIR 1967 
_ Mys 217 (219) — (1967) 2 Mys LJ 49 

um^ O. 8. R. 6 (DB). 
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16. Fee payable on petitions, applications, etc.—^The provisions of Seo 
tions 10 to 13 shall apply mutatis mutandis to the determination and levy of fee 
in respect of petitions, applications and other proceedings in Courts in tiie same 
way as tiiey apply to the determination and levy of fee on plaints in suits. 

17. Court-fee Examiners.—(1) The High Court may depute officers to he 
designated Court-fee Examiners to inspect the records of subordinate Courts wiffi 
a view to examine the correctness of representations made to, and orders passed 
by. Courts on questions relating to valimtion of subject-matter and sufficiency of 
fee in respect of proceedings in such Courts. 

(2) Questions raised in reports submitted by such Covut-fee Examiners and 
relating to any suit, appeal or other proceeding pending in a Court shall be heard 
and decided by such Court; and for the avoidance of doubt it is hereby declar¬ 
ed that in hearing and deciding a question raised in any such report, it shall be 
lawful for the Court to review an earlier decision given by the Court on the 
same question. 

18. Inquiry and commission.—For the purpose of deciding whether the 
subject-matter of a suit or other proceeding has been properly valued or whetiier 
the fee paid is sufficient, the Court may hold such inquiry as it considers pro¬ 
per and may, if it thinks fit, issue a commission to any proper person directing 
him to make such local or other investigation as may be necessary and to report 
thereon to the CourL 

19. Notice to the State Government.—In any inquiry relating to the He 
payable on a plaint, written statement, petition, memorandum of apx)eal or otiier 
document, or to the valuation of the subject-matter of the claim to which the 
plaint, written statement, petition, memorandum of appeal or otiier document re¬ 
lates, in so far as such valuation affects the fee payable, the Court may, if it con> 
siders it just or necessary to do so, give notice to the State Government togethv 
with a copy of any of the documents aforesaid; and where such notice is ^veUt 
the State Government shall be deemed to be a party to the suit or other proceed¬ 
ing as respects the determination of the question or questions aforesaid; and the 
Courtis decision on such question or questions shall, when it passes a decree or 
final order in such suit or proceeding, be deemed to form part of such decree or 
final order. 

CHAPTER IV 
COMPUTATION OF FEE 

20. Fee how reckoned.—^The fee payable under this Act shall be determin¬ 
ed or computed in accordance with the provisions of this Chapter, Chapter VI> 
Chapter VIII and Schedules I and n. 

21. Suits for money.—^In a suit for money (including a suit for damages 
compensation, or arrears of maintenance, of armuities, or of other sums payable 
periodically), fee shall be computed on the amoimt claimed. 

22. Suits for maintenance and annuities.—In the suits hereinafter mentioned, 
fee shall be computed as follows:— 

(a) in a suit for maintenance, on the amount claimed to be payaUe fot 
one year; 

(b) in suit for enhancement or reduction of maintenance, on the amount 

by \sdiich the anmial maintenance is sou^t to be enhanced or re¬ 
duced; 

(c) in a suit for annuities or other sums payable periodically, on five times 

the amount claimed to be payable for one year: 

Provided tiiat, where the annuity is payable for less Rian five years, Rm ^ 
shall be computed on the aggregate of the sums payable: 
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Provided further that a suit for enhancement of maint^co sh^ be 
ed in a Court which wiU have jurisdiction to receive a suit for ^ 

SSl^ rate claimed and one for reduction of maintenance shall be 
taT^rt which viriU have jurisdiction to receive a smt for mamtenance at the 

nte which is sought to be r^uced« 

aa. Suits for movaHe propert 5 r.-{l) In a suit for movable property other 
rttnn documents of title, fee shall be computed 

(a) where the subject-matter has a market value, on such value; or 

(b) where the subject-matter has no market value, on the amount at whic 

tiie relief sought is valued in the plaint: 

Provided that where the suit is for goods pledged ^ security for payment of 
a debt, the fee shall be computed on the amount of debt. , 

(21 (al In a suit for possession of documents of title, fee shall be 
on onleS^tTof toe Zolnt or of toe market value of the property secured by 

aie me to the money or 

toe property secured by the document, or 
(ii) where an issue is framed regarding the plaintiffs tide to the money or 
toe property secured by the document; % i * 

Provided flmt ^ere the aUegation in the plaint or flie issue framed relat^ 

“po&iramTror”on-r^^^^ 

^tm^^on tt^a^rfa/Xch £ relirf sought is valued in the plaint. 

EmlanaHon.—The expression “document of tide” means a docum^t which 
purpOTte^perates to create, declare, assign, limit or ertm^h, whethw m 
^^Vor in future, any right, tide or interest, whether vested or contingent, m 

any property. 

24 Suits for dedaratioii.—In a suit for a declarator dec^ or order, 
whether with or witoout consequential relief, not falling under Section 25, 

(a) where the prayer is for a declaration and for possession of the property 
^ to which toe declaration relates, fee shall be comput^ on the market 
value of toe property or on rupees one hundred, w hichever is higher ; 

Am 1955 Mys 65 (Pr 2) = ILR (1955) 
Mys 43 (FB). (AIR 1952 Mys 80 = ILR 
(1952) Mys 344, Overruled.) 

(5) Suit for declaration that plaintiff is 
entitled to cut and remove timber trees 
standing on the suit properties and for 
function — The reli^ sou^t fell under 


Section 24 — Note 1 

(1) Suit for declaration of oc^ancy 
rftots should be valued for court-fee nirt 
as a suit for simple ^ declaration 'mthoirt 
consequential relieh but as a suit f alli ng 
witbS Article 5 Sch. 2 of 

Act of 1958. (1968) 1 Mys LJ 330 (340) 

B 15 Law Rep 1. 

(2) Suit for declarations and for poss^ 

rion of the PtoP^ to 
xation relates i—» Qjurt-fee is to be 
on the plaint under Section 24 (a). AIR 
1909 Myi 255 (25^ = _( 1 ^L 2 ^ M^^s LJ 
273 •• (1962) 40 My 
under old Ac 


40 Mj^ LJ 658 (600), (Cases 
Act) 


(8-4) Suit for dedaration that the defen- 
daiif itns bound to constnict the home 
accc rding to conditions of Munici ptoty 
iSdfOT htfanction rwlaining htoi bom 
baadhifl oontxary to tooee conditiom is e 

falling under a (d). 


Section 4 (hr) (c). ILR (1960) Mys 897 
(899). (Case under old Act). 

(6) Where the Court proceeded on the 
footing that tiie suit was one for injunc¬ 
tion and decided the question of court- 
fees as under Section 4 (tv) (d) and not 
under Section 4 (hr) (c) and ttie defen¬ 
dant did not challenge tiie order, his 
lection was not to be considered in revi¬ 
sion, Am 1959 Mys 167 (167) = 30 Myi 
LJ (Case under old Act) 

fT) Suit for cancellation of settiement de^ 
—Value of tile Piup e r ty ^ Means Market 
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l^b) wh^e the fnayer is for a declaration and for consequential ii^ciDction 
and the relieiE sought is with reference to any immovable property, 
fee shall be computed on one-half of the market value of property 
or on rupees one himdred, whichever is higher; 


(c) where the prayer relates to the plaintiff’s exclusive to use, sell, 

print or exhibit any mark, name, book, picture, design or other *h4ng 
and is based on an inbingement of such exclusive right, fee ghaH be 
computed on the amoimt at which the r^ef sought is valued in d ig 
plaint or on rupees five hundred, whichev^ is higher; 


(d) in other cases, whether the subject-matter of the suit is capable 6t 
valuation or not, fee shall be computed on amount at whh^ thm 
relief sought is valued in the plaint or on rupees two hund red fifty 
whichever is hi^er. 


25. Adoption smts.—In a suit for a declaration in regard to the valid^r or 
invahdity of an adoption or the hictum of an adoption, fee ^hali payaUe at 
the following rates 


, foj (1) In a Court of Mimslff or District Mitnsiff: 
and 

(il) In a Court of Civil Judge, Junior IMvlsion, 
vmen the market value of the property Involved 
affected by the relief does not exceed Rs. 5,000. 

(b) (i) In the Court of Civil Judge, Junior Divi* 
Sion, tho market value of tne property involved 

in or affected by the relief exceeds 5,000 and 

(il) In any Court other than the Courts specified 
In <a) (i). 


Rupees Twenty-five* 

Rupees one hundred if the market 
value of the property involved 
in or affected tne relief is 
Bs. 15,000 or less and rupees two 
hundr^ and fi^ if It Is above 
Rs. 15,000* 


96. Suits for ii:qunction.^hQ a suit Ibr injunction-^ 

(a) where the relief sou^t is with reference to any immovable propeityf 
and 

(i] where the p laintiff alleges that his title to the property Is denied, 

or 

(ii) where an issue is framed regarding the plainiifi^s fl t lg to the pro* 

perty, 

fee s ha ll b© computed on one-half of the maricet value cf tha property or 
on rupees one hundred, vriiicffiever is hi^er; 

(bj wi^e the prayer relates to tho plaintiffs exclusive to nse^ acO* 
print or eoduhdt any marf^ namei, bool^ pdcturei, dftgjgn Qg other 
and is based on an infri^ement of such exclusive fee ahofl be 

computed on die amount at which the relief smi ght is valned In fhn 
plaint or on rupees five hundred, whi^iei^ is hi^ien 

14 Law Rep 27. 

(2) 6uit as to lease-hold lo teres t daimed 
ty one party and denied to^ Other 
mould fall under iSeoticn 41 fi) fano 

may be an issue of tiUe wiihbi 
Section 20 (a). a968) 1 Ktys LJ 836 (389) 
» 15 Law Rep 1. 

(S) Expression ^Propert/ refa r s only to 
the property which is the sobject-inattBr 
Of the suit (1968) 1 Mya LJ 836 (338) « 

15 Law Rep L 

(4) Word ''title** Oase indiide teaser 
interest as that of tenant. (1968) 1 Itys Lf 
838 (338) » 15 Law Rep L 


(1963) 1 


Section 5B4 Note 1 (oontdJ 
value and not value in deedL 
Mys LJ 67 (70. 73) (DB). 

(6) Suit for redemption c^ a mortgage 
Court-fee is to be paid on the prind- 
^^^money. (1962) LJ (StqjplTsis 

Section 20 « Note 1 


Q) Suit for injunction 
dden 


_ - _-— -the 

idants from int erfe r in g with plaintiffs 
possession — No question of tide to tho 
property involved — Suit '*1des not fall 
under Section 26 (a) but f£U:- under Seo- 
tioD 26 (o). (1966) 1 Mys LJ 309 (310) » 
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(o) in any o&er case, whether the subject-matter dl the suit has a market 
vahie or not, fee shall be computed on the amount at which die 
leliel sou^t is v^ued in the or on rupees one hundred, which¬ 

ever is higher. 

9T. Suits relating to trust p rope rty, —^In a suit Ibr possession or Joint possee- 
rion of trust property or for a declaratory decree, whedier with or without con¬ 
sequential r^^ in respect of it, between trustees or rival claimants to the office 
of trustee or between a trustee and a person who has ceased to be trustee, fee 
fha\\ be computed on one-fifth of die market value of the property subject to a 
maximum fee of rupees two hundred or where the property has no market value, 
on rupees one thousand: 

Provided that, where the property does not have a maricet value, value For 
the purpose of determining the juris^ction of Courts shall be such amount as 
die plaintiff shall state in the plaint. 

Tr.Tplnnnti no.—^For the purpose of this section, property comprised in a Hindu, 
Muslim or other religious or charitable endowment shall be deemed to be trust 
property and the manager of any such property shall be deemed to be the trustee 
thereof. 

28. Suits for possession under the Specific Relief Act, 1877.—In a suit for 
possession of immovable property under Section 9 of the Specific Relief Act, 
1877* (Central Act I of 1877), fee shall be computed on one-half of the market 
value of the property or on rupees one hundred, whichever is higher. 

[•} Now see Specific Relief Act, 1983 (47 of 1963) (1-3-1964). 

29. Suits fqr possession not otherwise provided for.—^In a suit for possession 
of immovable property not otherwise provided for fee shall be computed on the 
market value of the property or on rupees one hundred, whichever is higher. 

30. Suits rdating to easements.—^In a suit relating to an easement, whether 
by the dominant or the servient owner, fee shall be computed on the amount at 
which the relief sought is valued in the plaint, which amount shall in no case be 
less than rupees one hundred: 

Provided thaf^ where compensation is claimed besides other relief relating to 
such easement, fee ghall be paid on the amount claimed as compensation in addi¬ 
tion to the fee payable on such other relief. 

31. Pre-emptiaa siBts.—^In a suit to enforce a ri^t of pre-emption, fee shall 
be computed on the amount of the consideration for the sale which the pre- 
emptor seeks to avoid or on the market value, whichever is less. 

32. Suits relating to mortgages.—(1) In a suit to recover the money dne on 
a mortgage, fee shall be computed on the amount claimed. 


Section 31 — Note 1 

(1) Suit for declaration and possession of 
the property on the jground that it was 
allotted to tire plaintiff on partition ^ 
Furffier prayer that the plaintiff had a 
preferent^ right to purchase Ae property 
allotted to defendants share and sold by 
him — The suit so far as relief of declara* 
tion and possession is concerned falls under 
Section 24 (a) of Ae Act of 1958 — As 
tne second relief is concerned it falls under 
Section 31 of Ae Act In boA Ae cases 
oourt-fee is payable under Section 7 of 
Ae Court-fees Act 1958 on Ae market 
value of Ae p r o pe r ty. AIP 1069 Mys 2SS 
(256) s (1068) 2 Mys LJ 273. 

SecMon 32 — Note 1 
(1) Suit by priat mortgagee for decree 


for sale — Written statement filed 
puisne mortgagee seeking adjudication of 
his claim based upon his mortgage 
Court-fee need not be paid on written 
statement — It becomes payable nhen lie 
makes an application lor payment and 
court-fee is to be paid at Aat stage under 
Section 32 (3). (1908) I Mys LJ 275 (270) 
ss 14 Law Rep 96. 

(2) Money daim based on a mcotgage 
•^eea and a promissory note — They are 
distinct subjects within Ae meaning or Sec¬ 
tion 14 of Ae Mysore Court-fees Act (3 ol 
1900) — Court fee should be calculated 
separately on two claims and paid on Ae 
aggregate of Ae fees so separately calcu¬ 
lated and not on Ae total of the anrunwis 
claimed under two heads. (1963) 1 My> 
LJ (Supp) 121 (125) (DB). 
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Explanation.—^It is iminaterial that sale of the mortgaged properly is not 
prayed for. 

(2) Where, in such a suit, the holder of a prior mortgage or charge is im¬ 
pleaded and he prays in his written statement that the amoimt due on his mort¬ 
gage or charge be determined and that the decree contains a direction for the 
payment of such amount to him, fee shall be payable on the written statement 
computed on the amount claimed: 

Provided that, where the holder of the mortgage or charge has paid a fee 
in any other proceeding on the claim to which his written statement r^tes credit 
ahAll he given for the fee paid by him in such other proceeding. 

(3) Where, in such a suit, die mortgaged property is sold and the holder of 
a prior or subsequent mortgage or charge applies for payment to him, out of die 
sale proceeds, of the amount due on his mortgage or charge, such holder of the 
prior or subsequent mortgage or charge shall pay on his application a fee com¬ 
puted on the amount claimed by him: 

Provided that, where such holder of the mortgage or charge is a party to the 
suit in which the sale was held and has paid fee on the written statement filed by 
him in the suit, no fee shall be payable by him on the application for payment 
out of the sale proceeds : 

Provided further that, where the holder of the mortgage or charge; not being 
a party to the suit in which the sale is held, has paid a fee in any other proceed¬ 
ing on the claim to which his application relates, credit shall be given for the fee 
paid by him in such other proceeding. 

(4) In a suit by a co-mortgagee for the benefit of himself and the other co¬ 
mortgagees, fee sh^ be computed on the amount claimed on- the entire mort¬ 
gage: 

Provided that, where a co-mortgagee impleaded as defendant in such suit 
claims on the entire mortgage a larger sum than is claimed in the plaint, the 
difference between the fee computed on the entire sum claimed in such defen¬ 
dant's written statement and the fee computed on the entire sum claimed in the 
plaint shall be payable on the written statement. 

Explanation.—Nothing in this sub-section shall be construed as affecting die 
law of limitation. 

(5) (a) In a suit by a sub-mortgagee to recover the amount claimed on the 
sub-mortgage by sale of the mortgagees interest in the mortgaged property, fee 
shall be computed on the amoimt claimed under the sub-mortgage. 

(b) In a suit by a sub-mortgagee, if the prayer is for the sale of the property 
mortgaged to the original mortgagee and the original mortgagor is also impleaded 
as a defendant, fee shall be computed on the entii'e amount claimed on die origi¬ 
nal mortgage which is sub-mortgaged to him. 

(6) Where the holder of a prior or subsequent mortgage or charge is 
pleaded in a suit by a co-mortgagee to which sub-section (4) applies, or in a suit 
by a sub-mortgagee to which sub-section (5) applies, the provisions of sub-sec¬ 
tions (2) and (3) shall apply mutatis mutandis to a written statement or an ap¬ 
plication filed by such holder of mortgage or charge. 

(7) Where the original mortgagee who is impleaded in a suit to which the 
provisions of sub-section (5) (b) apply claims on the mortgage sub-mortgaged by 
him a larger amount than is claimed in die plaint, the provisions of sub-section (4) 
shall apply mutatis mutandis to the written statement of such mortgagor. 

(8) In a suit against a mortgagee for redemption of a mortgage, fee shall be 
computed on the amount due on the mortgage as stated in the plaiat or on one- 
fourth of the principal amount secured under the mortgage vsdiichever is higher s 

Provided that, where the amoimt due on the mortgage is found to be more 
dian the amount on which fee haic been paid by die plaintifi^ no decree s ha ll be 
passed until the deficit fee is paid: 
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Provided further that, in the case of a usufmctuaiy or anomalous inoit^n/c. 
if the plaintiff prays for redemption as well as for accounts of surplus profits. Ice 

be levied separately on the relief for accounts as in a suit for accounts. 

(9) In a suit by a mortgagee to foreclose the mortgage or where the mort¬ 
gage is made by conditional sale to have the sale declared absolute, fee shall be 
computed on the amount claimed in the plaint by way of principal and interest. 

33. Suits for accounts.—(1) In a suit for accounts, fee shall be computed 
on die amount sued for as estimated in the plaint. 

(2) Where the amount payable to the plaintiff as ascertained in the suit is in 
excess of the amount as estimated in the plaint, no decree directing payment of 
the amount as so ascertained shall be passed until the difference between the fee 
actually paid and the fee that would have been payable had the suit comprised 
the whole of the amount so ascertained, is paid. If the additional fee is not paid 
within such time as the Court may fix, the decree shall be limited to the amount 
to which the fee paid extends. 

(3) Where in any such suit it is found that any amount is payable to the 
defendant, no decree shall be passed in his favour until he pays the fee due on 

the amount. 

34. Suits for dissolution of partnership.—(1) In a suit for dissolution of 
partnership and accounts or for accounts of dissolved partnership, fee shall be 
computed on the value of the plaintiff’s share in the partnership as estimated by 
the plaintiff. 

(2) If the value of the plaintiff’s share as ascertained in the suit exceeds the 
value as estimated in the plaint, no decree, or where there has been a preliminary 
decree, no final decree, shall be passed in favour of the plaintiff, no payment shall 
be made out of the assets of the partnership and no property shall be allotted as 
for the plaintiff’s share, until the difference between the fee actually paid and the 
fee that would have been payable had the suit comprised the whole of the value 
so ascertained is paid. 

(3) No final decree shall be passed, no money shall be paid and no allotment 
of property be made in favour of a defendant in any such suit as for or on 
account of, his share of the assets of the partnership, until the fee computed on 
the amount or value of his share of the assets of the partnership is paid. 


35. Partition suits.—(1) In a suit for partition and separate possession of a 
share of foint family property or of property owned, jointly or in common, by a 
plaintiff whose title to such property is denied, or who has been excluded from 


Secti(Ki 35 — Note 1 

(1) Suit for partition and possession of 
share' in joint family property — Plaint 
only stating tiiat defendant refused 
partition on ground that partition could be 
claimed only after di^os^ of another suit 
for partition —^ Held, repudiation of right 
to ask for partition on such ground was 
not denial of tide — Court-fee payable 
was that prescribed by sub-section (2) and 
rot by sub-section (l). (1968) 1 Mys LJ 
867 (368) = 15 Law Rep 34. 

(2) Suit for partition of properW against 
co-owners — Co-owner delenoant also 
claiming bis share in written statement — 
Cancellation of release deed executed by 
him In fovour of another co-owner defen¬ 
dant necesaaiy for ^ving him relief — 
Written statement doM not fall under 
Older 8, Rule 6 and from provisions of 
Seetfolnt 14, 35 (4) and 38 of Court-fees 
Ad; 1968 Court-fee must be paid on 

tVol. 7.1 3 A. M. 23 


tile relief of cancellation of the release 
deed which is in the defendants’ claim. 
AIR 1987 Mys 217 = (1967) 2 Mys LJ 
49 (DB). 

(3) Suit for partition and possession of 
joint family properly — Plaintiff in joint 
possession fixed tee in accordance with Arti¬ 
cle 11-B of Schedule 2 of Mysore Court- 
fees Act (1900) is payable. (1962) 40 Mys 
LJ 658 (660). (Case imder old Act.) 

(4) Suit for partition and separate pos¬ 
session of property claimed to be in joint 
possession — Court fee is payable under 
Article IIB — Court*of first instance find¬ 
ing against joint possession of some of &e 
properties — Appeal from decree — Court- 
fee payable on memo of appeal is also 
imder Article IIB — The nature of the 
suit would not change by tiie decision of 
the court of first instance. AIR 1953 Mys 
108 (109, 110) = 32 Mys LJ 92 (DB). 
(Case under old Act.) 



354 [App II] [The] Alysore Court-fees and Suits Valuation Act, 1958 

possession of such propert>', fee shall be computed on the market value of the 
pIainti£Ps share. 

(2) In a suit for partition and separate possession of joint family property or 
property owned, jointly or in common by a plaintiff who is in joint possession of 
such property, fee shall be paid at the following rates; 

Rupees fifteen if the value of plaintiff’s share is Rs. 3,000 or less; 

Rupees thirty if the value is above Rs. 3,000f but not more than Rupees 

5,000; 

Rupees one hundred if the value is above Rs. 5,000 but below Rupees 

10,000 and 

Rupees two hundred if the value is Rs. 10,000 and above. 

(3) ^ere, in a suit falling under sub-section (1) or sub-section (2), a defen- 
-huit churns partition and separate possession of his share of the property, foe 
sliall be payable on his written statement computed on half the market vdue of 
lii.s share oi at half the rates specified in sub-section (2), according as such d efe n* 
clant has been excluded from possession or is in joint possession. 

(4) Where, in a suit falling under sub-section (1) or sub-section (2), the plain- 
fiff oi tlie defendant seeks cancellation of decree or other document of the nature 
specified in Section 38 separate fee shall be payable on the relief of cancellatioii 
in the manner specified in that section. 

36. Suits for joint possession.—In a suit for joint possession of joint family 
piopeity or of property owned, jointly or in common, by a plaintiff who has been 
cxcuKied from possession, fee shall be computed on the market value o£ the 
plaintiff’s share. 

suits.—(1) In a suit for the administration of an estate, 
fee shall be levied on the plaint at the rates specified in Section 47. 

(2) Wliere any amount or share or part of the assets of the estate is found 
due to the plaintiff, and the fee computed on the amount or the market value of 

part of the assets exceeds the fee paid on the plaint, no payment 
shall be made and no decree directing payment of money or confirming titie to 
such share or part of the assets shall be passed until the difference between ffio 

ice actually paid and the fee computed on the amount or value of the property 
IS i>aid. 

4 

(3) No payment shall be made, no decree directing payment of money or 
confiiming title to any share or part of the assets of til© estate shall be passed in 
favour of a defendant in a suit for administration, until, the fee computed on the 
amount or value of such share or part of such assets is paid by such defendant. , 

(4) In computing the fee payable by a plaintiff or by a^^defendant tmder sub¬ 
section (2) or sub-section (3) credit shall be given for the fee if any, paid by such 

1 such defendant in any other proceeding in respect of the claim on 

the basis of which such amount or share or part of the assets of the estate bo* 
comes due to such plaintiff or to such defendant. 

38. Suits for cancellation of decrees, etc.—(1) In a suit for cancellation of 
^ money or other property having a money value, or other document 

\vhich purports or operates to create, declare, assign, limit or extinguish, >^etiier 
in present or in future, any right, title or interest in money, movable or immov* 

' * ' ^ .III ■iiii II ■■ I " j Ij, 

Section 38 — Note 1 ->,0 

(1) Suit for partition of property against Order 8, Rule 6 and from tiie provisions 

tp-owTiers — Co-owner defendant also of Sections 14,' 85 (4) and 38 of the Cov^p^ 

daims his share in written statement — fees Act 1958 Court-fee must be paid for 

cancellation of release deed executed by the relief of cancellation of the rwease . 

mm in favour of another co-owner defen- deed which is involved in the defendant 

relief — claim. AIR 1967 Mys 217 (219) = (lw7) 
Written statement is not one falling under 2 Mys LJ 49 (DB). 

• l-Vi 
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able property, fee shall be computed on the value of the subject-matter of tlio 
suit, and such value shall be deemed to be—- 

if the whole decree or other document is sought to be cancelled, tlio 
amount or vdue of the property for which the decree was passed or other 
document was executed; 

if a part of the decree or other document is sought to be cancelled, 
such part of the amount or value of the property. 

(2) If the decree or other document is such that the liability under it cannot 
bo split up and the relief claimed relates only to a particular item of property 
belonging to the plaintiff or to the plaintiff’s shaie in any such property, fee shall 
be computed on the value of such property or share or on the amount of the 
decree, whichever is less. 

Explanation 1.—A suit to set aside an award shall be deemed to be a suit to 
set aside a decree within the meaning of this section. 

Explanation 2.—In a suit for cancellation of a decree and possession of any 
property, the fee shall be computed as in a suit for possession of such property. 


89. Suits to set aside attachment, etc.—'(1) In a suit to set aside an attacli- 
ment by a civil or revenue court of any property, movable or immovable, or of 
any interest therein or of any interest in revenue, or to set aside an order passed 
on an application made to set aside the attachment, fee shall be computed on one- 
fourth of the market value of the attached property in respect of which the suit 
is instituted or on the amount for which the property was attached, whichever is 
less. 

(2) In a suit to set aside any other summary decision or order of a civil or 
revenue court, if the subject-matter of the suit has a market value, fee shall i)e 
computed on one-fourth of such value, and in other cases, fee shall be payable 
at the rates specified in Section 47. 

Explanation.—For the purpose of this section, the Registrar of Co-operative 
Societies shall be deemed to be a civil Court. 

40. Suits for specific performance.—^In a suit for specific performance, whe¬ 
ther with or without possession, fee shall be payable— 

• (a) in the case of a contract of sale, computed on the amount of the con¬ 
sideration: 

'(b) in the case of a contract of mortgage, computed on the amount agreed 
to be secured by the mortgage; 

^c) in the case of a contract of lease, computed on the aggregate amount 
of the fine or premium, if any, and of the average of the annual rent 
agreed to be paid; 

(d) in the case of a contract of exchange, computed on the amount of the 
consideratioa or as the case may be, on the market value of the pro¬ 
perty sought to be got in exchange; 

e) in other cases, where the consideration for the promise sought to be 
enforced has a market value, computed on such market value or 
where such consideration has no market value, at the rates specified 
in Section 45^. 


41. Suits between landlord and tenant.—(1) In the following suits between 
landlord and tenant in civil Courts, namely 


Section 40 — Note 1 
1 • 

i(l) Section 40, Cl. (e) means that the 
relief falling widiin lb ambit has to be 
valued by valuation of the right of die 
plaii^ff if it has a market value but where 
It li& none at die rates specified in Seo- 
tioh 47. (1967) 1' Mys LJ 258 (261) = 

9 Rep 



Section 41 — Note 1 
(1) Issue as to the existence or otherwise 
of a lease4iold interest claimed by one party 
and denied by others — The issue is one 
under which one party is trying to establish 
and the other to disprove a right of oc¬ 
cupancy within the meaning of Clause (e) 
of sub-section (1) of Section 41. (1968) 1 

Mys LJ 336 (339) = 15 Law Rep 1. 
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(a) for the delivery by a tenant of the counter-part of a lease or for ac¬ 
ceptance of patta in exchange for a muchalika; 

(b) for enhancement of rent; 

(c) for the delivery by a landlord of a lease or for obtaining a patta in 

exchange for a muchalika; 

id) for recovering occupancy of immovable property from which a tenant 
has been illegally ejected by the landlord; 

(e) for establishing or disproving a right of occupancy; 

fee shall be levied on the amount of rent for the immovable property to which the 
suit relates, payable for the year next before the date of presenting the plaint. 

(2) In a suit for recovery of immovable property from a tenant including a 
tenant holding over after the termination of a tenancy, fee shall be computed on 
the premium, if any, and on the rent payable for the year next , before the date 
ot presenting the plaint. 

Explanation.—Rent includes also damages for use and occupation payable 
by a tenant holding over. - 

42. Suits for mesne profits.—(1) In a suit for mesne profits or for immov¬ 
able property and mesne profits, fee shall in respect of mesne profits be comput¬ 
ed, where the amount is stated approximately and sued for, on such amount. If 
the profits ascertained to be due to the plaintiff are in excess of the profits as 
appro.ximately estimated and sued for no decree shall be passed until the dif¬ 
ference between the fee actually paid and the fee that would have been payable 
had the suit comprised the whole of the profits so ascertained is paid. 

(2) Where a decree directs an enquiry as to the mesne profits which have 
accrued on the property, whether prior or subsequent to the institution of die 
suit, no final decree shall be passed till the difference between the fee actually 
paid and the fee which would have been payable had the suit comprised the 
whole of the profits accrued due till the date of such decree is paid. 

(3) Where for a period subsequent to the date of the decree or final decree, 

such decree or final decree directs payment of mesne profits at a specified rate 
such decree or final decree shall not be executed tR© £©© computed on the 

amount claimed in execution has been paid. 

43. Suits to alter or cancel entry in revenue re^sters ond certain suits m 
revenue Courts.—(1) In a suit to alter or cancel an y entry in revenue or 
survey registers or records of the names of proprietors of revenue-paying estate, 
the fee payable shall be fifteen rupees. 

(2) In suits in revenue Courts relating to a village office, the payable 

shall be fifteen rupees. 

(3) In suits in Tahsildar^s Courts under the Bombay Mamlatdars* Courts Ac^ 

1906 (Bombay Act II of 1906) the fee nayable be one rupee and Bity naye 

paise. 

(4) In suits and applications imder the Bombay Ewd Revenue Code, 1879 
(Bombay Act V of 1879) and under tiie Hyderabad Land Revenue Act, 1317F 

(Hyderabad Act VIH of 1317 Fasli), the fee payable shall he seventy-five naye 
paise. 

44. Suits relating to public matters.—la a suit for relief under Section 14 
of the Religious Endowments Act, 1863 (Central Act XX of 1863), or tmder Se<^ 
tion 91 or Section 92 of the Code of Civil Procedure, 1908 (Central Act V of 
1908), the fee payable shall be fifty rupees. 

Sccfion 41 —- Note 1 (contd.) open to court to stipulate in the decr^ 

(2) Decree for mesne profits —* Defi. date by whidi die court-fees should ro, 
cient Court-fees directed to be paid by paid. AIR 1959 Mys 168 (168)^ «^ 
decree witain fifteen days under S. 8 it is Mys LJ 421. (Case under Act 3 of 1900.; 
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45. Interpleader suits.—(1) In an interpleader suit, fee shall be payable on 
the plaint at the rates specified in Section 47. 

(2) Where issues are framed as between the claimants, fee shall be payable 
computed on the amount of the debt or the money or the market value of other 
property, movable or immovable, which forms the subject-matter of the suit. In 
levying such fee, credit shall be given for the fee paid on the plaint; and the 
balance of the fee shall be paid in equal shares by the claimants who claim the 
debt or the sum of money or the property adversely to each other. 

(S) Value for the purpose of determining the jurisdiction of Courts shall be 
the amount of the debt, or the sum of money or the market value of other pro¬ 
perty to which the suit'relates. 

46. Third party proceedings.—In third party proceedings, fee shall be levied 
on one-half of the value of the contribution or indemnity claimed against a third 
party or against a co-defendant if a claim is made against him: 

Provided that, if the suit against the defendant who has filed the third party 
notice is dismissed, wholly or in part, he shall he entitled to a refund of the 
whole or a proportionate part of the fee paid by him. 

Explanation.—The provisions of this section shall alp apply to counter¬ 
claims made in thir d party proceedings. 

47. Suits not otherwise provided for.—In suits not otherwise provided for, 
fee shall be payable at the following rates:— 

(i) In a revenue Court Rupees Fifteen. 

(ii) In any Civil Court Rupees twenty if the value of the sub¬ 

ject-matter is Rs. 5,000 or less; rupees 
one hundred if the value is above Rupees 
5,000 but below Rs. 10,000; and rupees 
two hundred if the value is Rs. 10,000 
and above. 

48. Fee on memorandum of appeal against "[decision, award or order] 
relating to compensation.—^The fee payable under this Act on a memorandum of 
appeal against ®[a decision or an award or‘order] relating to compensation under 
any Act for the time being in force for the acquisition of property for public 
purposes shall be computed on the difference between the amount awarded and 
the amount claimed by the appellant. 

[•] Substituted for the word ‘order and for.»the words ‘an order' by Mys. Act XI 
of 1969, S. 2 (22-5-1969). 

49. • Appeals.—"[Save as provided in Section 48, the fee payable] in an 
appeal shall be the same as the fee that would be payable in the Court of first 
instance on the subject-matter of the appeal: 

Provided that, in levying fee on a memorandum of appeal against a final 
decree by a person whose appeal against the preliminary decree passed by the 
Court of first instance or by the Court of appeal is pending, credit shall be given 
for the fee paid by such person in the apped against the preliminary decree. 

Explanation (1).—Whether the appeal is against the refusal of a relief or 

against the grant of the relief, the fee payable in the appeal shall be the same 
as the fee tlut would be payable on the relief in the Court of first instance. 

Explanation (2).—Costs shall not be deemed to form part of the subject- 

matter of the appeal except where such costs form themselves the subject-matter 
of the appeal or relief is claimed as regards costs on grounds additional to, or 

ind^endent of, the relief claimed regarding the main subject-matter in the suit. 

Section 49 — Note 1 proceedings under Indian Succession Act 

(1) Grant of probate, appeal against — and not under Section 49 of the Court-fees 
Court-fee payable is tmder Schedule I, .Act which is a general provision. (1964) 1 
Article 4 which Is a special provision for Mys L} 248 (249) (DB). 
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Explanation (3).—In claims which include the award of interest subsequent 
to the institution of the suit, the interest accrued during the pendency of the suit 
till the date of decree shall be deemed to be part of , the subject-matter of the 
appeal except where such interest is relinquished. 

Explanation (4).—Where the relief prayed for in the appeal is different &om 
the relief prayed for or refused in the Court of first instance, the fee payable in 
the appeal shall be the fee that would be payable in the Court of first instance 
on the relief prayed for in the appeal. 

Explanation (5).—Where the market value of the subj'ect-matter of the ap¬ 
peal has to be ascertained for the purpose of computing or determining the fee 
payable, such market value shall be ascertained as on the date of presentation of 
tlie plaint. 

[“] Substituted for the words ‘The fee payable’ by Mys. Act 11 of 1969, S. 3 (22-S- 

1969). 

CHAPTER 

VALUATION OF SUITS 

50. Suits not otherwise provided for.—(1) In a suit as to whose value for 
the purpose of determining the j’urisdiction of Coiurts, specific provision is not 
otherwise made in this Act or in any other law, value for that pmpose and value 
for the purpose of computing the fee payable under this Act s hall be the same. 

"[Provided that notwithstanding anything contained in sub-section (2) of 
Section 7, the value of land specified in clause (a), (b) or (c) of Ihe said sub-sec¬ 
tion shall, for purposes of determining the jurisdictioa of Cotirts, be the market 
value of such land]. 

["] Inserted by Mys. Act X of 1964, S. 5 (5-3-1964). 

(2) In a suit where fee is payable under this Act at a fixed rate, the value 
for the purpose of determining the j'urisdiction of Courts shall be the market 
value or where it is not possible to estimate it at a money value such amount as 
the plaintiff shall state in the plaint. 

51. Procedure where objection Is taken on appeal or revision that a suit (hf 
appeal was not properly valued for jiuisdictional purposes.—(1) Notwithstanding 
anything contained in Section 99 of the Code of Civil Procedure, 1908 (Central 
Act V of 1908), an objection that by reason of the overvaluation or undervalua¬ 
tion of a suit or appeal, a Court o^ first instance or lower appellate Court which 
had not jurisdiction with respect to the suit or appeal exercised jurisdiction with 
respect thereto shall not be entertained by an appellate Court, unless— 

(a) the objection was taken in the Court of first instance at or before die 

hearing at which issues were first framed and recorded, or in the 
lower appellate Court in the memorandum of appe^ to that Courh 
or 

(b) the appellate Court is satisfied for reasons to be recorded by it in 
writing, that the suit or appeal was overvalued or undervalued and 
that the overvaluation or undervaluation thereof ha<8 pr^udicially 
affected the disposal of the suit or appeal on its merits. 

(2) If the objection was taken in the manner mentioned in clause (a) of sub¬ 
section (1), but the appellate Court is not satisfied as to both the matters men¬ 
tioned in clause (b) of that sub-section and has before it the materials necessary 
for the determination of the other grounds of appeal to itself, it shall dispose of 
the appeal as if there had been no defect of jurisdiction in the Court of first 
instance or lower appellate Court. 

(3) If the objection was taken in that manner and the appellate Court is 
satisfied as to both those matters and has not those materials before it, it shall 
proceed to deal with the appeal imder the rules applicable to the Court with 
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resMct to the hearing of appeals; but if it remands the suit or appeal, or frames 
ISd^ers issues for trial, or requires additional evidence to be taken, iL shall 
direct its order to a Court competent to eutertam the suit or appeal. 

(4^ The provisions of this section with respect to an appellate Court sliall, 

so as they can be made applicable, apply to a Court V 

diction under Section 115 of the Code of Civil Procedure. 1908 (Cential Act 

of 1908), or other enactment for the time being in force. 

CHAPTER VI 

PROBATES, LETTERS OF ADMINISTRATION AND 
CERTIFICATES OF ADMINISTRATION 

52. AppUcation for probate or letters of administration.—(1) Every applica¬ 
tion L the pant of probate or letters of administration shall be accompanied by 
r^uation of the estate in duplicate in the foiro set forth m Part I of Sche- 

(2) On receipt of such application, the Coirf shall ^nd a *"jg 

of the valuation of the Deputy Commissioner of the 

is situated or if the estate is situated in more than one district, to the Deputy 

Commissioner of the district in which the most valuable portion of the immov- 

ablo property included in the estate is situated. 

53. Levy of fee.—(1) The fee chargeable for the grant of probate or letters 

of administration shall comprise— 

A fee at the rate or rates prescribed in Article 6 of Schedule I, computed— 

(a) where the appUcation is made within one year of the date of death 

of the deceased, on the market viiue of the estate on such date; or 

(b) where the application is made after the expiry of one year from such 

date on the market value of the estate on the date of the application. 

Frovided^that property held in trust not beneficially or with general power 
to confer a beneficial interest shall not be liable to any fee under this 

Explanation.— Any member of a joint Hindu family governed by the Mita- 
kshara Law who applies for probate or letters of admmistratioa in res¬ 
pect of the estate of the deceased member of the joint family shall 
pav a fee on the value of the share in the joint property which the 
deceased would have received if a partition of the property had been 
made immediately before his death. 

(2) ^’o^ the purpose of the computation of fee— 

(a) the value of the items mentioned in Annexure B to Part I of Schedule III 
shall be deducted from the value of the estate: 

' Provided that, when an application is made for probate or letters of admi¬ 

nistration in respect of part only of an estate, no debt, no expenses 
' connected with any funeral rites or ceremonies and no mortgage en¬ 

cumbrance on any part of the eitate other than that in respect ofi 
which the application is made shall be deducted: 

Provided further that when, after the grant of a ^ 

of the Indian Succession Act, 1925 (Central Act XXXIX of 1925), or 
under Bombay Regulation VIII of 1827 in respect of any Properfy in¬ 
cluded in an estate, a grant of probate or letters of administration is 
made in respect of the same estate, the fee payable m respect of the 
latter grant shall be reduced by the amount of the fee paid m respect 

of the former grant; 

(b) the power of appointment which the deceased had over a property or 
which was created under a will shall be taken into account, the value 
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being taken to be the value of the property forming the subject-matter 
of the power. 

u \ probate.—The ^ant of probate or letters of administration shall 

not be de ay^ by reason of the reference to the Deputy Commissioner under sub- 

S’ Deputy Commissioner under sub¬ 

section (5) of Section 56; but the Court shall make no grant of probate or letter* 

of atoin^tration until it is satisfied that a fee not less^^than tharpfescSbed by 

t^s Act has been paid on the basis of the net value of the estate as furnished in 
the valuation accompanying the application, or in the amended valuation filed 
under sub-section (3) of Section 56: 


Provided that Court may grant probate or letters of administration not- 
\Mthstanding that the prescnbed fee has not been paid, to the Administrator- 
General 111 his official capacity on his giving an undertaking to the satisfaction of 
the Court that the said fee will be paid within such time as may be fixed by the 

wOiirc. ^ 


55. Relief in cases of several grants—(1) Whenever a grant of probate or 
k'tters of administration has been made in respect of the.whole of the property 
belonging to an estate and the fuU fee payable under this Act in respect of the 
application for such grant has been paid thereon, no fee shall be payable when 

a like grant is made m respect of the whole or any part of the same property be¬ 
longing to the same estate. y 

(2) Whenever such grant has been made in respect of any property forming 
^5 estate, the amount of fee actually paid under this Act in respect thereof 
shall be deducted when a like grant is made in respect of the property belonging 
to the same estate identical with or including the property to which the former 

OTs’irkr ^ ^ 


56. Inquiry by the Deputy Commissioner.—(1) The Deputy Commissioner to 
whom a copy of the application and of the valuation has been sent under sub- 

Section 52, shall examine the same and may make or cause to be 
made by any officer subordinate to him such inquiry, if any, as he thinks fit as 
o the correctness of the valuation or, where a part only of the property is situ¬ 
ated in his district, of the valuation of that part, and may require the Deputy Com- 
missioner of any other district in which any part of the property is situated to fur¬ 
nish him with the correct valuation thereof. 

(2) Any Deputy Commissioner required under sub-section (1) to furnish the 
correct valuation of any property shall comply with the requisition after making or 

made by any officer subordinate to him such inquiry^ if any» as he 

(3) Jf the Deputy Commissioner is of opinion that the applicant has under¬ 
estimated the value of the property of the deceased, he may, if he thinks fit, re¬ 
quire e attendance of the applicant, either in person or by his agent, and take 
evidence and mquire into the matter in such manner as he may frbinV fit, and 
It he is still of opiiiion that the value of the property has been underestimated, 
may require the applicant to amend the valuation, and, if the appUcation for prO- 

a e or e ers of administration is pending in Couri: to file a copy of the amended 
valuation in such Court. 


(4) If in any such case, the probate or letters of administration has or have 

oeen grated and the applicant amends the valuation to the satisfaction of the 

i^eputy Commissioner and the Deputy Commissioner finds that a less fee has been 

paid than was payable according to the true value of the estate, he shall proceed 

under sub-section (4) of Section 58; but if a higher fee has been paid than was 

payable accordmg to the true value of the estate, the excess fee shall be refunded 
to the appbeant. 


f. the applicant does not amend the valuation to the satisfaction of die 

pnty Commissioner, the Deputy Commissioner may move the Court before 
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which th© application for probate or letters of administration was made to hold an 
inquiry into true value of the property: 

Provided that no such motion shall be made after the expiration of six months 
from the date of the exhibition of the inventory required by Secliou 317 of the 
Indian Succession Act, 1925 (Central Act XXXIX of 1925). 


57. Application to Court and powers of Coiut.—(1) The Court shall, whon 
moved by th© Deputy Commissioner under sub-section (5) of Section 56, hold 
or cause to be held by any Court or officer subordinate to it an inquiry as to the 
true value at which the estate of tlie deceased should have been estimated. The 
Deputy Commissioner shall be deemed to be a party to the inquiry. 

(2) For the purposes of any such inquiry, the Court, or the subordinate Court 
or the officer authorised by the Court to hold the inquiry, may examine the appli¬ 
cant on oath either in person or by commission, and may take such further evi¬ 
dence as may be produced to prove the true value of the estate, and where the 
inquiry has been entrusted to a subordinate Court or officer, such Court or officer 
shall return to the Court the evidence taken and report the result of the inquiry and 
such report and the evidence so taken shall be evidence m the proceedings 

(3) The Court on the completion of the inquiry or on receipt of the report 
referred to in sub-section (2), as the case may be, shall record a finding as to the 
true value at which the estate should have been estimated and such finding shaU 

be final. 

(4) The Court may make such order in accordance with the provisions of the 
Code of Civil Procedure, 1908 (Central Act V of 1908), as to the cost of the in¬ 
quiry as it thinks fit. 

58. Provision for cases where too low a fee has been paid.—(1} Where too 
low a fee has been paid on any probate or letters of administration in consequence 
of any mistake or of its not being known at the time that some particular part of 
the estate belonged to the deceased, if any executor or administrator acting under 
such probate or letters, applies to the Deputy Commissioner m the form set forth 
in Part II of Schedule III and pays within six months after the discovery of the 
mistake or of any effects not known at the time to have belonged to the deceased, 
what is wanting to make up the fee which ought to have been pmd at first on 
such probate or letters the Deputy Commissioner shall, if satisfied that a low fee 
was paid in the first instance in consequence of a mistake and without any inten¬ 
tion of fraud or to delay the payment of the proper fee, cause the probate or letters 

to be duly stamped. 

(2) If, in a case falling under sub-section (1) the executor or administrator does 
not, within the six months referred to in that sub-section, pay the deficit fee, he 
sb^ll forfeit a sum equal to five times the deficit fee. 

(3) If, on application being made under sub-section (1), the Deputy Commis¬ 
sioner is not satisfied that the application was made within six months of the dis¬ 
covery of the mistake or of further effects not included in the original valuation 
or that the payment of a low fee in the first instance was not due to a bona fide 
mistake, he shall cause the probate or letters to be duly stamped on payment of 
the deficit fee together with a penalty not exceeding five times sUch fee. 

(4) If, after the grant of probate or letters of administration of an estate, it is 
found by the Deputy Commissioner as a result of proceedings under Section 56 


Section 58 — Note 1 
(1) Addition of new items to the assets 
end collect additional Court-fee is within 
the Jurisdiction of Deputy Commissioner and 
is dealt wiffi in S. 58 Court-fees Act, 1958. 
Hie matter being exclusively relating 
to revenue and not required to be consi¬ 
dered Judicially by the probate court the 
application for ffiis purpose does not lie 


to the probate Court. (1968) 1 Mys LJ 
273 (274). 

(2) A refund of Court-fee paid on the 
■ memo of appeal can be made when a suit 
is remanded for disposal by the lower 
Court in ffie interest of Justice. AIR 1952 
Mys 20 (21' = 30 Mvs LJ 180. (Case 
under Act 3 of 1900.) 
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or Section 57 or otherwise, that a less fee has been paid than was payable accord¬ 
ing to the true value of the estate, he shall cause the probate or letters to be pro¬ 
perly stamped on payment of the deficit fee, and if he is satisfied that the ori^al 
undervaluation was not bona fide, he shall levy in addiHon a penalty not exceed¬ 
ing five times the deficit fee. 


(5) The Chief Controlling Revenue Authority may remit the whole or any 
part of the amount forfeited under sub-section (2) or of any penalty under suli 
section (3) or sub-section (4). 

59. Admim'slrator to give proper security before letters stamped.— In case 

of letters of administration on which too low a fee has been paid at first, the 

Deputy Commissioner shaU not cause the same to be duly stamped in the manner 

aforesaid until the administrator has given such security to the Court by which 

the letters of administration have been granted as ought by law to have been grvea 

on the granting thereof in case the full value of the estate of the deceased had 
been then ascertained. '■ 


60. Relief when too high a fee has been paid.—(1) If, at any time after the 
grant of the probate or letters of administration of an estate, it is discovered that 
a lugher fee has been paid than was payable according to the true value of the 
estate the executor or the administrator, as the case may be, may apply for a 
refund to the Deputy Commissioner to whom a copy of the valuation of the estate 
was sent under sub-section (2) of Section 52. The application shaU be accompa¬ 
nied by an amended valuation in the form set forth in Part II of Schedule III 

together with the probate or letters of administration upon which a refund is 
sought. 


(2) If the Deputy Commissioner is satisfied that the amended valuation is 
correct, he shall— 

(i) endorse a certificate on the stamped probate or letters of administratioa 

to the effect that so much of the fee represented by the stamp or stamps used 
has been refunded} and 

1 11 refund the difference between the fee originally paid and that which 

should have been paid: 

Provided that no refund shall be granted under this section unless the appU- 
cahon for refund is made within three years of the date of the grant of the pro¬ 
bate or letters of administration, or within such further period as the Deputy 
Commissioner may allow. 

If, by reason of any legal proceedings, the debts due from the deceased have 
not been ascertained and paid, or his effects have not been recovered and made 
aval ^ble and in consequence thereof, the executor or administrator is prevented 
r? return of such difference wi thin the said period of three years, 

the Deputy Commissioner may allow such further time for making the claim 
as may appear to him to be reasonable under the circumstances. 


If the Deputy Commissioner does not grant a refund, the executor or adminis- 
wator, as the case may be, may apply to the Chief Controlling Revenue Authority 
or an order of refund. An application for such refund should be accompanied 
by an amended valuaHon in the form set forth in Part II of Schedule HI. 


61. Recovery of penalties, etc.—^Any excess fee found to be payable by an 
applicant for probate or letters of administration or by an executor or administrator, 
costs under sub-section (4) of Section 57 or any penalty or forfeiture pay* 
able by any such executor or administrator may on the certificate of the Chief Con¬ 
trolling Revenue Authority, be recovered from the executor or administrator as if 
it were an arrear of land revenue. 


62. Powers of Chief Controlling Revmue Authority.—The powers and duties 

u Deputy Commissioner under this Chapter shall be subject to the control of 
the Chief Controlling Revenue Authority, 
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CHAPTER Vn 

REFUNDS AND REMISSIONS 

63. Betund in cases of delay in presentation of plaint, ctc.-(l) Wliere a 
plaint or memorandum of appeal is rejected on the ground of de ay m its , e- 
mesentation.] or where the fee paid on a plaint or memorandum o appeal is dcfi- 
dent and Se deficiency is not made good within the time allowed by law “f 
ed bv the Court, or the delay in payment of the deficit fee is not condoned an 
fee pto « memorandum of appeal is consequently rejected, the Cour^ slia 1 
direct the refund to the plaintiff or the appeUant, of the fee paid on the plaint oi 

memorandum of appeal which has been rejected. 

(2) Where a memorandum of appeal is rejected on the ground that it was 
not presented within the time allowed by the law of hmitation, one-half of the 

fee shall be refunded. r c. s.. c /r .3 iQ^n 

[«] Substituted lor “presentation" by Mys. Act X of 1964, Sechon 5 (5-3-1964), 

64. Refund in cases ot remand.-CD Where a plamt or memorandum of 
1 u- u koc KoAn rpWted bv the lower Court is ordered to be receued, or 
Xre a" A a fresh decision by the lower Court, the 

Court making the order or remanding the appeal shall, where n^trUie 

reversed and suit is remanded, and may m other cases direct the refund to t 
aooellant of the full amount of fee paid on the memorandum of appeal, and f 
Ae remand is on second appeal, also on the memorandum of appeal in tlie first 

appellate Court. 

(2) Where an appeal is remanded in second appeal for a fresh decision y 
the lower appeUate Court, the High Court remanding the appeal may d^ect the 
refend to the appeUant of the fuU amount of fee paid on the memorandum of 

second appeal: 

Provided that no refund shaU be ordered if the remand was caused by the 
fault of the party who would otherwise be entitled to a refund: 

Provided further that, if the order of remand does not cover the whole of the 

subiect-matter of the suit, the refund shall not extend to more than so much fee 

as would have been originally payable on that part of the subject-matter m les- 

pect whereof the suit has been remanded. 

- 65. Refund where Court reverses or modifies former decision on gioiind of 
mistake.—Where an application for a review of judgment is admitted on the 
eround of some mistake or error apparent on the face of the record, and on the 
rehearing the Court reverses or modifies its former decision on that ground, it 
shall direct the refund to the applicant of so much of the fee paid on the apph- 

caHon as exceeds the fee payable on any other appHcation to such Court under 

Article 11 (g) and (t) of Schedule II. 


ties, 


66 , Refund on settlement before hearing.—Whenever by agreement of par- 

(a) any suit is dismissed as settled out of Court before anv evidence has 
been recorded on the merits of the claim; or 
<b) any suit is compromised ending in a compromise decree before any 
e^dence has been recorded on the merits of the claim; or 


Section 66 — Note 1 
(1) Suit decreed by erstwhile court m 
Bombay State — Appeal filed after States 
Reorgftnization to the Court in Mysore 

State — Appeal settled out of Court — 
Application tox refund of Court-fee on 
memo of appeal — Law applicable to the 
case was Couri-fees Act (1870), Section 31 
added by the Bombay Act 12 of 1954 — 

r 


No provision of refund in case of appeals 
in that Act — Appellant not entitled to 
refund of Court-fee — Appellant not en¬ 
titled to refund either under Section 17-A 
of the Mysore Civil Courts Act (1833) nor 
under Section 66 of the Mysore Court-fees 
Act, 1958 as both the Acts did not apply 
to the case. (1962) 40 Mys LJ 263 (265, 
5d67) (DB). 
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^appeal^^^^ disposed of before the commencement of hearing of such 

half the amount of all fees paid in respect of the claim or olAimc in 

appeal shall be ordered by the Court be rewT to the^Ms by 

the same have been respectively paid. ^ wnom 

assign^ed'rfrnlJctaT/.“^‘°“ 

take f; toadt^e fbtlf te o^’:iered‘t be 

68 . Instruments of partition.—Where the final decree in a partition suit has 
been engrossed on non-judicial stamps furnished by the partiL^the Cnn^ c^d! 
order the refund to the parties of so much of the valued ^f^e pid by 

cfiiial to the value of the non-judicial stamps furnished bv them. 

69. Kxempbon ot certain documents—Nothing contained in this Act shall 

iciidei the loilowing documents chargeable with any fee:_ 

(i) mukhtamama, vakalatnama or other written authority to institute or de- 

orfhe*' Uninn'^n^? executed by a member of any of the Armed Forces 
ot tne Umon not m civil employment; 

appearance filed by advocates or pleaders when ap- 
panng for persons proceeded against in criminal cases; 

(in) plaints and other documents in suits filed in viUage Courts; 

(iv) application or petition to a Deputy Commissioner or other officer 

^ settlement of land revenue, or to the State Government re¬ 
lating to matters connected with the assessment of land, or with the 

of rights thereto or interest therein, if presented previous 
to the final confirmation of such settlement; 

^Goveramenr^^^”^ ^ supply for irrigation of water belonging to 

(vi) application for lea^ to extend cultivation or to relinquish land, when 

presented to an officer of land revenue by a person holding, under a 

irec engagement with Government, land of which revenue is settled 
Dut not permanently; 

(vn) application for service of notice of relinquishment of land or of'en¬ 
hancement of rent; 

(\iii) written authority to an agent to distrain; 

(ix) first ap^ication (other than a petition containing a criminal charge or 

n orma on) for the summons of a witness or other person to attend 
give evidence or to produce a document or in respect of the 
production or filing of an exhibit not being an affidavit made for the 
immediate purpose of being produced in Court; 

(x) bail bonds in criminal cases, recognizances to prosecute or give evidence 

and recognizances for personal appearance or otherwise; 

(xi) petition, application, charge or information respecting any offence 
when presented, made or laid to or before a police officer or to or 
before the heads of villages or the village police; 

(xii) petition by a prisoner or other person in duress or under restraint of 
any Court or its officer; 

(xiii) complaint of a public servant as defined' in the Indian Penal Code 
(Central Act XLV of 1860) or an officer of the State Hallway; 

tn f application for permission to cut and remove timber in Government 

res s or otherwise relating to such forests, not being applications hrom forest con¬ 
tractors for extending the period of their leases; 


I 



[llie] Mysore Court-fcos nnd Suits ViiUiation Act, 195S [App II] *%5 

(xv) - application for the payment of money due by the Government to tlio 

applicant, other than an application for refund of lapsed deposit made 
six months after the date on which tlie amount lapsed to the Goveiu- 

ment; 

(xvi) petition of appeal against any municipal tax; 

(xvii) application for compensation under any law, for the time heing in 
force relating to the acquisition of property for public purposes; 

{xviii) petition under Section 48 of the Indian Cliristian Marriage Act, 187ii 
(Central Act XV of 1872); 

(xix) petition or appeal by a Government servant or a servant of the Com t 
of Wards when presented to any superior officer or Government against 
orders of dismissal, reduction or suspension; copies of such orders filed 
with such appeals, and applications for obtaining such copies; 

(xx) copy of record of rights filed with plaints or applications. 

70. Power to reduce or remit fees.—’[(I) The State Goverament may, hy 
notification in the Official Gazette, reduce or remit, in the whole or any part of 
the State of Mysore, if in the opinion of the State Government it is necessao' 
public interest so to do, the fee payable in respect of any particular class of docu¬ 
ments or any of the documents belonging to such class, or any documents when 
filed, exhibited or recorded by or acted on at the instance of or furnished to, any 
particular class of persons or any members of such class; and may in Ifice manner 
cancel or vary such notification.] 

(2) Every notification under sub-section (1) shall be laid as soon as may l>o 
after it is published in the Official Gazette before the State Legislative Assembly 
while it is in session, for a total period of thirty days which may be comprised 
in one session or in two or more sessions and if before the expiry of that period, 
the State Legislative Assembly makes any modification in the notification or directs 
that the notification shall not have effect, the notification shall thereafter have effect 
only in such modified form or bo of no effect, as the case may be. 

Substituted for original sub-section by Mys. Act X of 1964, Sec. 6 (5-3-1964). 

CHAPTER vm 
MISCELLANEOUS 

71. Collection of fees by stamps.—^AU fees chargeable under this Act shall 
be collected by stamps. 

72. Stamps to be in^^rcssed or adhesive.—^The stamps used to denote any 
fee chargeable under this Act shall be impressed or adhesive or partly impressed 
and partly adhesive, as the State Government may, by notification in the official 
Gazette from time to time, direct. 

73. Amended document.—^Where any document which ought to bear a 
stamp under this Act is amended in order merely to correct a mistake and to 
make it conform to the original intention of the parties, it shall not be necessary 
to impose a fresh stamp. 

74. Cancellation of stamp.—No document requiring a stamp under this Act 
shall be filed or acted upon in any proceeding in any Court or office until the 
stamp has been cancelled. 

Such officer as the Court or the head of the office may, from time to time, 
appoint shall, on receiving any such document forthwith effect such cancellation 
by punching out the figurehead so as to leave the amount designated on the 
stamp untouched, and ffie part removed by punching shall be burnt or otherwise 
destroyed. 

75. Deduction to be made.—Where allowance is made in this Act For 
damaged or spoiled stamps, or where fee already paid is directed to pe refunded 
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to any person by an order of Court, the Deputy Commissioner may. on the annli 
cation of the person concerned, pay to him the amount of fee or where damaeed 
or spoiled stamps are produced, he may, after satisfying himself about their 
genuineness, in lieu thereof pay the same amount or value in stamps of the same 
or any other description, or if the applicant so desires, the same amount or value 
m uionpr provnded that in all cases where money is paid in cash, a deduction shaU 

u ® or fraction thereof. No such deduction 

shall, however, be mad© where refund is claimed in respect of any fee paid in 

pursuance of an order of Couit which has been varied or reversed in appeal. 

[“] Substituted for "six” bv Mvs. Act X of 1964, Section V 9 fi 4 ) 

76. Penalty.—Any person appointed to seU stamps, who disobeys any rules 
made under this Act and any person, not so appointed, who sells or offers for sale 
any stamps, shall be pumshable with imprisonment for a term which may extend 

boih"" '''' extend to five hundred rupees, or with 

77. Pow^ of High Court to make rules.—(1) The High Court may make 
rules to provide for or regulate aU or any of the foUowang matters, namely:— 

(a) tl^ fees payable for serving and executing processes issued by the High 

Court ^ and by the civil and criminal Courts subordinate 
thereto; 

(b) the remuneration of persons employed by the Courts mention^ in 

clause (a) in the service or execution of processes; 

(c) the fixing by District and Sessions Judges and District Magistrates off 

the number of process-servers necessary to be employed for the ser¬ 
vice and execution of processes issued from their respective Courts 
and the Courts subordinate thereto; 

(d) the display in each Court of a table in the English and in the local 

language or languages showing the fees payable for the service and 
execution of processes. 

(2) All rules made under sub-section (1) shall be subject to confirmation by 
me State Government and on such confirmation shall be published in tiie officiiJ 
Gazette anti shall thereupon have die force of law. 

[“] Words "in its appellate jurisdiction” omitted by Mys. Act X of 1964, Section 8, 
(5-3-1964) • 

78. Power of State Government to make rules.—(1) The State Govenment 

may by notification in the official Gazette, make rules to carry out the purposes of 
this Act, 

(2) In particular and without prejudice to the generality of the foregoing 

pow'er, rules may be made to provide for or regulate all or any of the following 
matters, namely:— ^ * 

(a) the fees chargeable for serving and executing processes • issued by ^ the 
Mysore Revenue Appellate Tribimal and by the Revenue Courts; 

,(b) the remuneration of the persons necessary to be employed for die ser¬ 
vice and execution of such processes; j ..J: 

(c) the fixing by Deputy Commissioners of the number , of persons neces¬ 

sary to be employed for the service and execution of such process; 

(d) the guidance of Deputy Commissioners in die exercise of their powert 

under Chapter VI; 

(e) the supply of stamps to be used under this Act; ' 

(f) the number of stamps to be used for denoting any fee chargeable under 

this Act; . . 

(g) the keeping ot accounts of all stamps used under this Act; 
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(h) the circumstauces in which stamps may be held to be damaged or 

spoiled; 

(i) the circumstances in which, the manner in which and the autlioritics 

by which, allowance for used, damaged or spoUed stamps may be 

made; 

(i) the regulation of the sale of stamps to be used under this Act. the per¬ 
sons by whom alone such stamps may be sold and Uie duties and 
remuneration of sucb persons. 


(3) AU rules made under this Act shall be laid, as soon as may be after they 
are made before the State Legislative Assembly while it is in session for a total 
period of thirty days which may be comprised m one session or in two or more 
Sons and if before the expiry of that period, the Stable Leffsiative Assembly 
makes any modification in the rules or directs that any rales shall not have effect, 
the rules shall thereafter have effect only m such modified form or be of no effect, 

as the case may be. 

79. Repeal and savings.—(1) The Court-fees Act, 1870 (Central \ni of 
1870) in its appUcation to the Bombay Area, District, the Hyderabad 

Court-fees Act, 1324 F. (Hyderabad Act VI of 1324 F.), as m force m the 
Hy^raUd Area- the Mysore Court-fees Act. 1900 (Mysore Act III of 
Swtions 11 and 17-A of the Mysore Ciwl Courts Act, 1883 (Mysore Act I of 1883) 
as in force in the Mysore Area, in relation to Ae fees and stamps other than 
fees and stamps relating to documents presented or to be Presented before an 
officer serving the Central Government, and the Suits Valuation Act, 1887 (Central 
Act VII of 1887). in its appUcation to the Bombay 

the Hyderabad Suits Valuation (For Purposes of Juns^ction) Act, 1318 F. 
(Hyderabad Act IV of 1318 F.), as in force in the Hyderabad Area, and the 

Mysore Suits Valuation Act, 1951 (Mysore Act XXXIX of 1951). ^ 

the Mysore Area, and the Madras Court-fees and Suits Valuation Act, 1955 (Maciias 

Act XIV of 1955), as in force in the Madras Area, are hereby repealed. 


Provided that sucb repeal shall not affect— 

(a) the previous operation of the said enactments or anything duly done 

or suffered thereunder; or 

:b) any right, privilege, obUgation or UabOity acquired, accrued or incurred 
under the said enactments; or 

(c) any penalty, forfeiture or punishment incurred in respect of any offence 

committed against the said enactments; or 

(d) any investigation, legal proceeding or remedy in respect of any such 

right privilege, obUgation, UabOity, forfeiture or punishment as afore¬ 
said;’and any such investigation, legal proceeding or remedy may be 
instituted continued or enforced, and any such penalty, forfeiture or 
punishment may bo imposed as if this Act had not been passed. 


(2) Notwithstanding anything contained in sub-section (1), for the pu^ose 
of giving effect to the preceding proviso, to the said sub-section (1), the State 


Section 79 — Note 1 

(1) Court-feea — Refund — Appeal to 
Mysore Hl^ Court from decree passed 
by Dharwar Court in erstwhile Bombay 
State after Reorganisation — Apped set¬ 
tled out to court — Appellant held not 
entitled to refund of Court-fees under Sec* 
hon Q0, Mysore Courtjfees Act (1958) as 
the appeal arose out of a suit filed peiore 
the Act of 1958 and therefore Section 79 
d & Act of 1958 applied. (1962) 40 

hfys LT 263 (267) (DB). ^ ^ 

(2) Act came into force on 15*8-1960 and 


not on 23-5-1958. When President gave 
hi* assent — Suit filed before 15-8-196() 
IS governed by Mysore Court-fees Act (1900) 
and Mysore Suits Valuation Act (39 of 
1957) and not by Act 16 of 1958. (1962) 
My* LT. (Supp'^ 545 (547). 

(3) Appeal from an order refusing to 
wind up company — Appeal does not fall 
imdei Schedule 2, Article 17 (vii) of Court- 
fees Act 1870 as amended by Bombay Act 
(12 of 1954). AIR 1966 Mys 150 (152) 
(DB). (Case under Act of 1870 as amended 
by Bombay Act 12 of 1954.) 





368 [Ai>p n] 


[The] Mysore Court-fees and Suits Valuation Act, 1958 

Government may, by noHfication in the official Gazette, make such provision as 
appears to it to be necessaiy or expedient— 

(a) for making omissions from, additions to and adaptations and modifica¬ 

tions of tlie rules, notifications and orders issued under the repealed 
enactments; 

(b) for specifying the authority, officer or person who shall be competent 

to exercise such functions exercisable under any of the repealed enact¬ 
ments or any rules, noHfications, or orders issued thereunder as may 
be mentioned in the said notification. 

« 

proceedings instituted before the commencement of this Act 
shall, notwithstanding the repeal of the Acts specified in sub-section (1), be gov¬ 
erned by the provisions of the said Acts and the rule.s made thereunder. 


SCHEDULE I 


A rti-cJi 
( 1 ) 

1. 





Ad valorem Fees 
Particulare 
( 2 ) 

Plaint, written statement pleading a set off or 
counter claim or memorandum of appeal pre¬ 
sented to any Court. 

When the amount or value of the subject-matter 
in dispute — 

(i) does not exceed ten rupees 

(ii) exceeds ten rupees, for every ten rupees, 

or part thereof, in excess of ten rupees. 

(a) Petition under section 26 of the Provincial 

Insolvency Act, 1920, or of the Mysore 
Insolvency Act, 1925, or of the Hyderabad 
Insolvency Act, 1351F, or application under 
S. 95 of the Code of Civil Procedure 1908 
<b) Appeal against order on a petition or appli¬ 
cation falling under clause (a). 

<a) Petition under section 53 or 54 of the Provin¬ 
cial insolvency Act, 1920 or of the Mysore 
Insolvency Act, 1925, or of the Hyderabad 
Insolvency Act, 1351F. 

(b) Appeal against order on a petition falling 
under clause (a) whether by the official 

. receiver or by the unsuccessful party. 


Memorandum of appeal against order In pro¬ 
ceedings under the Indian Succession Act, 
1925. . 


4 


Proper fee 



Seventy-five naye paise. 

Seventy-five naye paise. 

An amount of one-half the 
. scale of fee prescribed in 
Article 1 on the amount or 
compensation claimed. 

I 

On the scale prescribed in 
Article 1 on the amotmt in 
dispute. 

An amount of one-half of fee 
prescribed in Article Ion the 
market value of the subject- 
matter subject to a maximum • 
fee of rupees five hundred. 

An amoimt of one-balf the 
scale of fee prescribed in 
Article 1 on the market value 
of the subject-matter subject 
* to a maximum fee of rupees 
five hundred. 

An amount of one-half the 
scale of fee prescribed in 
Article 1 on the amount or 

, value of the subject-matter. 


SchediJe 1, Article 1 — Note 1 

(1) Suit cognisable by Court of Small 

Causes — Value of claim not exceeding 
Rs. 500/- — Proper court-fee leviable on 
plaint is according to Schedule I, Article 1-A 
and not according to Article 1. (1953) 

31 Mys LJ 147. (Case under old Act.) 

(2) Suit of a small cause nature not ex¬ 
ceeding Rs. 500/- in value — Suit filed 
under Mysore Agriculturists’ Relief Act —• 

Suit is to be tried as original suit _ Suit 

not within the jurisdiction of Small Cause 
Court — Court-fee is to be paid as on 


original suit and not under ^ Sdiedule .1, 
Article l-A. AIR 1954 Mys 121 (121, 12i2j 
= 34 Mys LJ 36 (DB). (Case under old 
Act) *• (1953) 31 Mys LJ 147. (Case 
under old Act) 

Schedule 1, Article 4 — Note 1 

(1) Grant of probate appeal against 
Court-fee — Cot^-fee on an appeal against 
on order granting probate is payable unikf 
ArticJe 4 of Schedule 1 which is spec^ 
provision and not under Section 49 which 
is a general provision. (1964) 1 Mys LJ 
248 r249) (DB). 
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AHMi 

(D 

S. 


n«-A. 




PorUculari 

( 2 ) 

AppUoadon for review of Judgment, *[if pre¬ 
sented before the ninetieth day from the date 
or the decree.] 

AppUc^on for review of Judgment if ore- 
tented On or after the ninetieth day from 
the date of the decree. 

M ^ 5A and words In brackets In Col. 2 of 
5 iMsrted and certain words in Col 3 
of ^ ^ 

Probate of a will or letters of administration 
with or without will annexed. 

When the amount or value of the property in 
respect of which the grant of probate or letters 
is made exceeds one thousand rupees, on the 
part of the amount or value in excess of one 
thousand rupees, up to ten thousand rupees. 

When the amount or value of the property in 
respect of which the grant of probate or letters 
is made exceeds ten thousand rupees, on the 
part of amount or value in excess of ten thou- 
sand rupees, up to fifty thousand rupees. 

When the amount or value of the property in 
respect of which the grant of probate or 
letters is made exceeds fifty thousand rupees on 
the part of amount or value in excess of fifty 
thousand rupees, up to one lakh of rupees 

When the amount or value of the property in 
respect of which the aant of probate or letters 
is made exceeds one lakh of rupees on the part 
of the amount or value in excess of one lakh of 
rupees, up to two lakhs of rupees. 

When the amount or value of the properW in res¬ 
pect of wMch the grant of probate or letters is 
made exceeds two lakhs of rupees, on the part 
of the amount or value In excess of two lakhs of 
rupees, up to two lakhs and fifty thousand 
rupees. 

When*the amount or value of the property in res¬ 
pect of which the grant of probate or letters is 
made exceeds two lakhs and fifty thousand 
rupees, on the part of the amount or value in 
excess of two lakhs and fifty thousand rupees, 
no to three lakhs of rupees. 

When the amount or value of the'property in res¬ 
pect of which the grant of probate or letters is 
made exceeds three lakhs of rupees, on the part 
of the amount or value in excess of three lalchs 
of rupees, up to four lakhs of rupees 

When the amount or value of the property in res¬ 
pect of which the ^nt of probate or letters is 
made exceeds four lakhs of rupees, on the part 
of the amount or value in excess of four lakhs 
of rupees, up to five lakhs of rupees. 

When the amount or value of the property in res¬ 
pect Cfi which the grant of probate or letters Is 
made exceeds ^e mkhs of rupees, on the rart 
of the amount or value in excess of five luhs 
of rupees. . , , „ 

Certificate imder Part X of the Indian Succes. 

• lion Act* 1925. 


Pr^r fit 

One-half of the fee leviable on 
the plaint or memorandum 
of appeal.*[**] 

The fee leviable on the plaint 
or menorandum of appeal.] 


Two and a half per centum. 


Three and three fourths per 
centum. 


Five per centum* 


Five and five-eighths per 
centum. 


Six and one-fourth per centum 


Six and seven-eighths per^ 
centum. 


Seven and a half per centum. 


Eight and one-eighth per 
centum. 


Eight and three-fourths per 
centum. 


The fee leviable In the case of a 
probate (Art. 6) on the amount 
or value of any debt or security 
speciBed In the certificate under 
nectlOD 374 of the Act, and 
One and a half times fMs fee 
on the amount or value of any 
debt or security to which the 
certificate is extended under 
Section 376 of the Act. 
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VoU, — (1) The amoant of a * 
debt Is its amountt Incladliig 
interest* on the date on whlcfi 
the inclusion of the debt in 
the certificate is applied fori 
so far as such amount be 
ascertained. 

(2^ Whether or not any power 
with respect to a security 
specified In a oertlfirate has 
been conferred under the Acti 
and where such a power has 
been so conferred* whether the 
power is for the receiving of 
interest or dividends on* or for 
the negotiation or transfer of 
the security of for both pur* 
poses* the value of the secwlty 
u its market \^ue on the d^ 
on which the inclusion of tba 
security in the certificate is 
applied for* so far as such value 
can be ascertained. 


ArUde 




2 . 

8. 


SHEDULE 11, 

Part/%evlar» 

(2) 

Petition in a suit under the Mysore Converts* Marrla^l 
Dissolution Act, 1866 (Mysore Act XXI of 1866); or the 
Convex’ Marriage Dissolution Act, 1866 (Cent^ Act 
XXI of 1866); 

Petition under the Indian Divorce Act, 1869 (Central 
Act IV of 1869) other than a petition under section 44 of 
that Act, and every memorandum of appeal under section 
55 of that Act; 

Plaint or memorandum of appeal under the Pars! 
Marriage and Divorce Act, 1936 (Centi^ Act III of 1036) 
or counterclaim made under section 37 of that Act; 

Petition* plaint or memorandum of appeal when pie. 
sented to a court under the Dissolution of Muslim Marriage 
Act, 1939 (Central Act VIII of 1939), the Mysore Dissolu. 
tion of Muslim Marriage Act, 1943 (Mysore Act XLIII of 
1943); and the Dissolution of Muslim Marriage Act, 1939 
(Central Act VIII of 1939), as in force in the Hyderabad 

Petition under section 22, 23, 24, 25 or 27 of the Spe¬ 
cial Marriage Act, 1954 (Cent^ Act XLIII of 1954) and 
memorandum of appeal under section 39 of that Act; 

Petition imder section 9, 10, 11, 12 or 13 of the Hindu 
Marriage Act, 1955 (Central Act X3^ of 1955) and memo- 
raiidum of appeal under section 28 of that Act. 

If in a suit falling under any of the above paragraphs 
there is a specific claim for damages, separate tee at the 
rates prescribed in Article 1 of Schedule I shall be charged 
on the amount of damages claimed.] 

XXIV of 



19 ^. 


Sxibat/ittUed by Mysore Act 


1958, S. 2 [25-12. 


ndertaking under section 49 of the Indian Divorce Act, 
1869. 

Memorandum of appeal ^ffrom a decision or an award or] 
order inclusive of an order determining any question under 
section 47 or section 144 of the Cow of CSvil Procedure, 
1Q08, and not otherwise ^rw i<fod for when presented— 


(i) to any Court 

Executive officer. 


than the High Court or to any 


31) to the Mysore Revenue Appellate Tribunal |[or the 
Co.4>perative Appellate Tnbun^]. 


< 8 ) 


Thirty rupees* 


e 

% 






f 

Onenipee* • 


One rupee* 
Two rupees* 


•s. 

u 
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10 . 


ParMot4ar« 

( 2 ) 

(ill) to the High Oouit- 

(1) Where the order was passed by a subordinate 

Court or other authority— 

(a) If the order relates to a suit or proceeding, 

the value of which exceeds one thousana 
rupees. 

#m x^l 

( 2 ) Where the appeal is under section 45-B of the 
Bankinff Companies Act, 194^. 

(3) Where toe appeal Is under section 411-A of the 
... Code of Criminal Procedure, 1898. 

(iv) to the’Governinent in pursuance of a statutory-right 
to appeal for which no courUfee is leviable under 
any other enactment. 

iTLf iM9.“s:^4 

of 19®®' S. 158 [w.r.6.f. X-IO- 


Memor^aum or appeal under section 89 of the Arbitra¬ 
tion Act, 1940^ 

(i) in a case where the value for iuiisdictioa does not 
. exceed Rs. 5,000 

01) hi dziy other case 

Oipy or translation of a Judgment or order not being or 
having the force of a decree. 

_ Copy or translation of a Judgment or order of a Criminal 
Court. 

C^ of a decree or order having the force of a decree— 
When such decree or order is made by any Court other 
than the High Court; 

When such det^ or onier is made by the High Court 
Copy of any document liable to stamp duty under^any 
law In force relating to stamps when left by any party to a 
suit or proceeding in place of the origin^ withdrawn— 
{a) When the stamp duty, chargeable on theorlglnal 
does not exceed one rupee. 

ib) in any other case. 


statement 
or fj^bllo 
For ev€ 


r of amr revenue or JudiclBl proceedlngs*or^ider not 
se provided to by this Act or copy of any account, 

ctfSo^ or the like taken out of any Court 
ewry thro hundred and sixty words or fraction of 


(a) ^pUcation or petition presented to any officer of the 


i^xcise 'tor fioutoit^l Uepaitment or to any I^glstiate bv 
any person having dealings with the Government and when 
the sumectmatter of such application relates exclusively to 
those dealings; 

(bl Application or petition presented to any officer of 
land-revenue by any person holmng temporaxlly settled land 
under direct ensagement with Government, and when the 
subfectmatter ox the application or petition relates exolusl. 
vely to such engagement; 

(6) Application or petition presented to any ^^TMunlcipel 
Oorporanon, Municipal Council, Sanitary Bomo, NotlM 
Area Committee, Town Area Oommitbee, the Gommisslooer, 
Executive Officer, Chief Officer, Secretary, President or 


oonservan(^ 


or pe tit ion relates solely to suob oonservan <7 or ua 

~ (a) AppUoation or petition presented to any offi 
land reveniie relating to the grant of land on dwAhaH*. 


prov^ 


Proper fee 

(3) 


Ten^rupees. 


Flve.rupees. 

One hundred 
rupees. 

Five rupees. 

Fivewrupees. 


Fifteen rupees. 

One hundred 
rupees. 

One rupee. 

Fifty naye palse. 


One rux)ee. 
Four rupees. 


Theiamount of the 
duty chargeable 
on the original. 

One rupee and 
twenty-five n^e 
palse. 


Fifty naye' 4 >alse. 


Twenty-five naye 
palse. 


Twenty-five naye 
palse. 


Twenty-five n^e 
paise. 


Twenty-five naye 
palse. 
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O) 



Particulars 

( 8 ) 


Propar /m 

( 8 ) 


(e) Application to a Deputy Commissioner for leas© of 
land for agricultural or non-agricultural purposes; 

(f) Application to a Forest Officer by a forest contractor 
for extension of the period of lease — 

(i) if the value of the subject-matter of the lease Is 
Rs. 5,000 or less. 

(ii) If such value exceeds Rs. 5,000 for every Rs. 1,000 
or part thereof in excess of Rs. 5,000. 

(g) Application for attestation of private documents in- 
tencfed to be used outside India. 

(h) Application for lapsed deposit presented after six 
months ^er the date on which the amount lapsed to the 
Government— 

(i) when the amount or deposit does not exceed Rs. 50; 

(ii) when the amount or deposit exceeds Rs. 50 but does 

not exceed Rs. 1,000. 

(iii) when it exceeds Rs. 1,000. 

(i) Application or petition presented to the Government 
and not otnerwise provided for — 

(i) which involves the excercis© or non-exercise of 

power conferred by law or rule having the force 
of law; 

(ii) in other cases. 


(i) Application or petition presented to the *[Mysor© Re¬ 
venue Appellate Tribunal] t[or the Co-operativ© Appellate 
Tribunal or tXvisional Commissioner or Chief Executive 
Authority and not otherwise provided for— 

(i) which involves the exercise or non-exercise of 

power conferred by law or rule having the force of 
law: 

(ii) in other cases. 

(k) Application or petition not falling under clause (i) 
or (j) and presented to a public officer or in a public office 
ana not otherwise provi(^d for— 

(i) which involves the exercise or non-exercise of 

power conferred by law or rule having the force 
of law; 

(ii) in other cases. 

[*1 Inserted d substituted by Mys. Act X of 1904, S. 10 [5-3- 

1964 ]. ^ , 

[f] Insert^ by Mys. Act 27 of 1900, S. 150 (b) [w. r. e. f. 

1-10-19^]. 

(a) Application or petition presented to any Civil Court 
other than a Principal Civil CJourt of original jurisdiction or 
to any Court of Small Causes or to a Deputy Commissioner 
or other officers of revenue or public Officer in relation to 
any suit or case in which the amount or value of the subject- 
matter is less than fifty rupees. 

(b) Application or petition presented to any Court or to 
any ’♦^Board, statutory authority or public officer] officer for 
the purpose of obtainmg a copy or transaction ox any Judg- 


Seventy-fitw nsye i 
palse. 


Five rupees* 
One rupee. 
One rupee* 


Fifty naye palse. 
One rupee. 

Two rupees. 


Two rupees. 


One rupee and 
twenty-five 
palse. 


Two rupees. 


One rupee and 
twenty-five naye 
palse. 

« 

t 

i 

t 

1 

Fifty naye palsoi 

Twenty-five naye 
palse. 


Twenty-five naye 
palse. 


Twenty-five naye 
palse. 


Schedule 2, Article 11 — Note 1 

(1) Company ordered to be woxmd up 
Secured creditor claiming certain ri^ts, 
over the property by way of security — 
Liquidator approaching indnding up Court 
for directions in respect of su<h property 
— Proper procedure Is to apply to the 
winding im court and court-fee payable on 
such application liquidator is under 
Schedule 2 Article 11 (b) of the Mysore 


Court-fees Act 1958. AIR 1909 My* 880 
(285. 280). 

(2) Mysore Legislatur© was 
tent to pass the Act unto §sh^5^ 
List 2. Item 8. The raising 
from Rs. 2 td Rs. 20 on .writ 
also does not ainddge the ri^tscxjownw 
hv Part in tire ConstttulioiL The Ac*J» 


tneretore oonsamucnauy valid. 

My* 101 (161, 102) « 34 My* LJ 178 (DB). 
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ifMela 

(D 


Fart/icuXar$ 


fVopflr /« 


( 2 ) 

menti decree or order passed by such Court, ’^t^oard, statu* 
tory authority] or officer, or of any other document on record 
in such Court, *[Board, statutory authority] or office. 

(c) Application to any Court that records may be called 
from another Court, when the Court grants the application 
and Is of opinion that the transmission of sucn records 
involves the use of the post, 

(d) Application or petition containing a complaint or 
charge of any offence oUier than an offence for which police 
officers may, under the Code of Criminal Procedure, 1898, 
arrest without warrant, and presented to any Criminal 
Court. 

(b) Application or petition to deposit in Court or in the 
office of ^the Deputy Commissioner or other revenue officer] 
revenue or rent. 

(J) Application or petition for determination by a Court 
of the amount of compensation to be paid by a landlord to 
his tenant. 

(g) ^plication or petition presented to a Court or to a 
Detnity Commissioner, or any Revenue Officer Or to a Public 
Officer having |urisdlction equal or subordinate to a Deputy 
Commissioner, or to any Ma^strate in his executive capacity 
and not other^e provided for by this Act. 

fh) Application for arrest or attachment before judgment 
or for temporary injunction when presented to a Civil C}ourt 
or Revenue Court other than the High Court in relation to 
any suit Or proceedings. 

(i) Application under Order XXI, Rule 58 of the Code of 
Qvil Pio<^ure, 1908, regarding claim to the attached pro¬ 
perty— 

(1) when filed in a Revenue Court, or Court of a 
Munsiff, District Munsiff or Civil Judge, Junior 
Division. 

(ii) when filed In any other Court. 


fj) Application or petition under section 47 and Order 
XXI, rule 90 of the Code of Civil Procedure, 1908 when 
filed In any Court. 

(h) Application or petition under sections S4, 72, 73 and 
74 of the Indian Trusts Act, 1882. 

(1) (1) ApplicationSfor probate or letters of administration 
or for revocation thereof to have effect throughout In(^. 

(li) Application for probate or letters of administra¬ 
tion or for revocation thereof not falling under 
clause (i) or an application for a certificate under 
Part X of the Jndian Succession Act, 1925, or 
Bombay Relation VIII of 1927— 

(1) if toe amount or value of the estate does-not 

exceed Rs. 2,000. 

(2) if the value exceeds Rs. 2,000, but does not 

exceed Rs. 5,000, provided that If a caveat 
is entered and the application isiJregistered 
as a suit, one-half the scale of fee prescribe 
in Article 1 of Schedule I on the market 
value of the estate less the fee already paid 
on the application shall be levied. 

(3) if the amount or value exceeds five thousand 

rupees. 

fm) Orl^nai potions not otherwise provided for when 
filed In— 

(t) any Court subordinate to the High Court. 

(li) the High Court. 

(n) Application to set aside an award under the Axhltra* 
tton Act, 

(1) If the value of the sul^ect-matter of the award 

does not exceed Rs. 500. 

(2) if such value exceeds Rs. 500. 



One rupee In addi¬ 
tion to the fee 
leviable on the 
application. 

One rupee. 


Fifty naye palse. 


*[Seventy-five 

paise]. 

Seventy-five naye 
palse. 


One rupee. 


One rupee. 


Two rupees and 
fifty naye paise. 
Onenipee. 


Five-rupees. 
Twenty-five rupees. 


Two rupees and 
fifty naye paise. 

Six rupees and 
twenty-five naye 
paise. 


Twelve rupees and 
fifty nayC'paise. 


One rupee. 
Ten rupees. 


Twelve rupees. 

Eigh^n rupees 
and seventy-five 
naye palse* 
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Ariiele 

(I) 


12 . 

13 


ParUcuUirs 

( 2 ) 

foj Application tinder section 14 or section 20 of the Arbi¬ 
tration Act, 1940, for a direction for filing an award or for 
an order for filing an agreement and application for enforcing 
foreign awards when presented to 

(1) the Court of the Munsifi, District Munsiff and 
Qvil Judge, Junior Division* 
other Coi 






any 


•urt* 


Revision TCtltion presented to the High Court under 
section 115 or the Code of Civil Procedure, 1908, or 
under the provisions of any other Act, arising out of a*^t 
or proceeding— 

(i) if the value of the suit or noceeding to which the 

order sought to be revised relates does not exceed 
Rs. 1,000, 

(ii) if such value exceeds Rs. 1,000. 

frj Petition imder sections 391, 439 and 522 of the Com¬ 
panies Act, 1956, in connection with the winding up of a 
Compaq. 

(aj Petition to the High Court under Article 226 of the 
Constitution for a writ other than the writ of Habeas Corpus, 
or a petition under Article 227 of the Constitution. 

A under section 45 of the Specffic Relief 

?uj ApjpUcation or petition presented to the High Court 
and not otherwise specifically provided for. 

fvj Election petition to a Gvil Court or judicial officer 
Questioning the Section of a person In respect of— 

(i) the office of member of a ’^aluk Board or 



(ii) the office of President or Vice-President of a Taluk 
Board or Chairman or Viceidhairman of a 
Panch^kt 

(ill) the member of a Town ^ Municipal Council 

(iv) the office of member or Alderman of the Council 

of the Corporation of Bandore (or of Hubli- 
Dbarwar) or of member ot a Qty Municipal 
Council, Municipal Borou^ tP *]• 

(v) the office of Mayor or Deputy Ma* 
Corporation of 

ot of Chnirmqii 

Inaerted by Mys. 


of the 



Certain words omUted by 4hid. 

Application for leave to sue as a pauper. 

Application for leave to appeal as a pauper** 

(a) when luesented to a High Court 

(b) when presented to any other Court 




14. 


19. 

16. 


Bail bonder other instrument of obllgaticm given in pc 
once of an order made by a Court or Ma^strate under aiw 
sectiozi of the Code of Crtminal Procedure, 1898 or the Code 
of Qvll Procedure, lOOS and not otberw^ provided for by 
this Act. 

Every copy of power-of-attorney when filed hi any suit or 
proceeding. 


Mukhtania^ or vakalatiiama or any p^per sl^ied, 


advocate 


signifying or intimating that he is retained 


an 
a 



ented— 

to any Court (other than a Hi^ Court or to the 
Mysore Revenue Ar^llate Tribunal or Sales Tax 
Actuate Trlhunaf ^ or Deputy Commis¬ 
sioner or t[a^y statutory or other auUiorify or azqr 
officerl 

(h) to the Mysore Revenue Appellate Tilbun^ or the 
Mysore Sales Tax Appellate Tribunal 



Fifteen rupees. 
One hundred rupees, 


Fivemipees, 


Ten rupees. 

One hundred 
rupees. 

Twenty-ifivecupees. 


Ten r^ees. 

i 

4 

Two rupees*. H 


Ten rupees. 

Fifteen rupees. 

Twenty-five noees. 
Fifty rupees. 


Two hundred 
rupees. 


Seventy-five naye 
paise. 

Two rupees and 
fifty naye paise. 

One rupee and 
twenty-five n^ire 
paise. , 

One rupee and 
twentyi^ve naye 
p^e. 


Seventy-five naya 
poise. 


i 

j 

a 



1 


'Pwois^ees. 
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irttola 

(H 


$ 

18. 


ParUoulor* 

( 3 ) 

(e) to the High Oourt 
fd) to the Government 

M.Woros ,*or to any Magistrate* otMtUd by Mys. Act X of 
1984, S, 10 [5-3.19641. 

[f] for the words *'or other executive officer”, ibid* 
Agreement In writing stating a question ;for the opinion of 
the Court under the Code of Civ^ Procedure, 1908. 

(1) Where the value of the subject-matter does not 
exceed Rs. 5,000. 

(ii) In any other case. 

Caveat— * 

When the amount or value of the property involved does 
not exceed two thousand rupees. 

When the amount or value of the property involved exceeds 
two thousand rupees. 


Proper Jee 

< 8 ) 

Three rupees. 
Three rupees. 


Fifteen rupees. 

One hundred rupees. 

Six rupees and 
twenty-five naye 
paise. 

Twelve rupees and 
fifty naye paise. 


SCHEDULE III 


PART I 


(8m Section 52.) 


Form of Valuation (to be used with such modifications, If any, as may be necessary 
of Estate. 

IN THE COURT OF 

Sb t Probstc of the will of the Cstste of (or A<lixiiJQlstratlon)i Deceased* 

1. I (A. B.)... .solemnly affirm/malm oath and say that I am the executor (or 

one of the executors or one of the next-of-kin) of - .-...deceased and that I have truly 

set forth In Annexure A to this Form of Valuation all the estate of which the abovenamed 
deceased died possessed or to which he was entitled at the time of his death, and which has 
oome, or is likely to come, to my hands. 

2. I further say that I have also truly set forth in 'Annexure B all the Items 1 am by 
law allowed to deduct. 

3. I further declare that the said estate exclusive only of the last-menttoned Item^ 
was on the date of the death of the said deoeas^ under the value of 

♦is 


4. I (A. B.) (further declare that what is stated in this Form of Valuation is true to the 
best of toy ixuormation and belief, 

(Siened)———• A.B. 


♦This form to be used where the application Is made after one year from the 
date of thft rlftftth. 

ANNEXURE A. 

Valuation of the moveable and Immoveable property of deceased. 

cash In hand and at the bank, household goods, wearing apparel, books plate, 
jewels, etc. ... 

(State estimated value according to best of Executor*sx>r Administrator’s belief.) 

Pxp^rty in ^vernment Securities transferable at the Public Debt Office —. 

(State description and value on the date of the death of the deceased or on the 
date of the application as the ease may be). 

Immovable property, consisting of 

(State description and market value on the date of the death of the deceased 
or on the date of the application, as the case may be). 

Leasehold property ^ 

(If the deceased held any leases for years determinable, state the period of the 
lease and estimated amount of rent inserting separately arrears due on the 
date of death or on the date of the application, as the case may be.) 

Property in public companies ... ... ... ^ 

(State the particulars and the value calculated at the price on the date of tbe 
death or on the date of the application, as the case may be). 

Policies of insurance upon life, money out on mortgages and other securities, such 
as bonds, biUs, notes and other securities for money. 

(8tate the amount of tbe whole on the date of the death or on the date of the 
application, as the case may be). 


Rs. 


nP. 

4 




876 TApp. m 


[The] Mysore COurt-fees 


Suits Valuaticm Aq^ 1088 


Debts ^ ^ M* .M 

(Other than bad debts). 

Stock in trade ^ 

(State the estimated value« if any) 

Other proi)erty not comprised under the foregoing heads 
(State the estimatea value, if any) ^ 


Total 


Deduct items shown in Annexure B in the manner provided in sub-section (2) 
Section 53. 

Net value of the Estate 
ANNEXURE B 

SCHEDULE OF DEBTS, ETC. 

Amount of debts due and owing from the deceased, legaUy payable out of the 

6Stdt6 ••• ... 

Amount of expenses connected with funeral rites and ceremonies ^ 

Amount or mortgage mcumbrances... 

^ beneScially or with general power to confe^a beneficl3 

Other property not subject to duty *** IT 

ToUl 

PART II 

AMENDED FORM OF VALUATION OF ESTATE 
IN THE COURT OF 


Rs nP. 


...(or Administration of the Estate of....^^ 


^—Probate of the will of 
Deceased. 

case ma/bi) [jf * executor (or one of the executors or one of the next-of-ldn as the 

2. Probate was (or letters of administration were) granted to me on.. 

paid waaV‘,S,rrecuT 

4. I have now truly set forth in Annexure A to this amended form of Valuation all the 

estate of the deceased at the date of__hi s death _ 

Ua.. aa • ui 1 application or probate or nf n dmlnts tratioa 

which has come or is likely to come to my h^ds. ui 

allowed to ded^^^*^ have now truly set forth in Annexure B all the items which I am by law 

0. I fu^er declam that the said estate, exclusive only of the last-mentioned items 
at the date of value of. 

f,,«» declare that what is stated in this amended Form of Valuation ll 

true to the best of my InformatiOD and belief. 

(Signed) A. 

ANNEXURE A 

^7 1 .j AMENDED VALUATION OF THE ESTATE OF DECEASED 
Val^^n on which Increase. D^rease. Valuation os now 

Court-fee wa s paid._ amended. 

Total 77. 


Deduct items shown In Annexure B In the mann wr pmyifWl in suly-saf-rinn (2) of S. 537 

Amended net value of estate 
ANNEXURE B 

AMENDED SCHEDULE OF DEBTS. ETC. 

Vduatlon On which increase Decrease. 

Court-t ee was paid. 

Total ... ~ 


Valuation as now 
amended. 


I 
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[THE] RAJASTHAN COURT-FEES AND SUITS VALUATION ACT, 1961 

(RAJASTHAN ACT XXIH of 1961) 

[Received the assent of the President on the 26th day of August 1961, flwl 
was published in the Rajasthan Gazette, Extraordinary, Part 4CEa), dated October 
5, 1961.] 

An Act to a m end and consolidate Rie law relating to court-fees and vafamtion 

of suits in Rie State of Rajasthan. 

Be it enacted by the Rajasthan State Legislature in the Twrffih Tear cj 
Republic of India as follows:^ 

CHAPTER I 
PRELIMINARY 

1. Short tide, extent and commencement.— (1) This Act may be called 
THE RAJASTHAN COURT-FEES AND SUITS VALUATION ACT, 1961, 

(2) It extends to the whole of the State of Rajasthan. 

(3) It shall come into force on such date* as the State Govenunent ma^ 
by notification in the official Gazette, appoint. 

[*] The date so appointed Is the 1st November, 1961—See No. 5 (108) B & T/68 dated 

25-10-1901 in Raj. Gaz., 25-10-1961, Extra., Pt IV (Ga). 

2. Application <rf Act.—(1) The laovisions of this Act shall not to dixw 
ments presented or to be presented before an office serving under die C??****id 
Government, 

(2) Where any other law contains provisions relating to thg levy of foe in 
respect of proceedings u n d e r such other law, the provisions of thi« Act reladag 
to the levy of fee in respect of such proceedings -*ghn1] apply sul^ect to die nu 
provisions of such other law. 

3. DefimticMis.^In this Act, unless the subject or ftnntwt otherwise lo* 
quires,— 

(i) “appeal'’ includes a cross-objection; 

(ii) “Court" means any Civil, Revenue or Criminal Court mtmI e 

Tribunal or oth^ authority having jurisdiction under any ^eclal Of 
local law to decide questions adecting the rights of parties; 

(iii) “prescribed” m ea n s prescribed by rules inade under this Aci* and 

(iv) expressions used and not defined in this Act or in the R^asthaa 
General Clauses Act, 1955 (Rajasthan Act Vm of 1955), but defined 
in the Code of Civil Procedure, 1908 (Central Act V of 1908), shall 
have the meanings respectively assigned to th«m fn said C?od^ 

CHAFTEB n 

UABILnY TO PAY FEES 

of which Is 


IMt 


Levy of foe in Courts and poUio offices.— No dc 
k fee under diis Act ghnil — 

I be filed, exhibited or recorded in, or be acted on or furnished 
Court inn]iidir>g |Le High CoUXl^ OT 


(Hi] lUjfliriMn Court-lees end Suits ValualioD Act, 1961 
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^ be filed, exhibited or reccnded in any public office, or be acted on or 
famished by any public officer, 

onlefis in respect of such document there be paid a fee of an amount not less 
fhnn tbAt as chargeable under frhie Act: 

Provided that, whenever the filing or exhibition in a Criminal Court of a 
document in resp^ of which the proper fee has not been paid, is in the opinion 
o| the Court necessary to prevent a failure of justice, nothing contained in this 
•ection shall be deemed to probibit such filing or exhibition. 


S* Fees on documents inadvertently received*—>When a document on which 
&e whole or any part of the fee prescribed by this Act has not been paid is pro* 
duced or has throu^ mistake or inadvertence, been received in any Court or 
public office, die Court or the bead of the office may, in its or his discretion at 
any time, allow the person by whom such fee is payable to pay the fee or part 

thereof, as the case may, within such time as may be fixed; and upon such pay* 

meat, the document sh^ have the same force and e£Eect as if the full fee had 
been paid in first instance. 

0, Mnldfoioiis sidts*—*(1) Li any suit in which separate and distinct reliefs 

are based on the same cause of action, the plaint shall be chargeable with 

a lee on the aggregate value of the reliefs: 

Provided that, if a relief is sou^t only as ancillaiy to the main relief, the 
ghnll be chargeable only on the value of the main relief. 

(2) 'Where more reliefs than one based on the same cause of action are 
in the alternative in any suit, the plaint shall be chargeable with the highest 
fli the fees levialde on the r^efs. 

(5) Where a suit emteioes two or more distinct and different causes of action 
end separate reliefe are sou^t based on them, either alternatively or cumulatively, 
frA pTa^nf fltiflTl be chargeable with the aggregate amount of the fees with which 
-would be chargeable under this Act if se>parate suits were instituted in 
weBpedt ol the several causes of action: 

Provided dial, wbaro the causes action in respect of reliefs claimed alter¬ 
natively against the same person arise out of the same transaction, the plaint shall 
be diargeable onty with the hi^iest the fees chargeable on them. 

f4) Nothing in sab-secUon (3) shall be deemed to affect any power conferred 
oDon a Court Buie 6 Order 11 ol the Code of Civil Procedure, 1908 

IGoitral Act V of 1008]. 

(5) The provisions ol dris section shall apply mutatis mutandis to memoranda 
(A appeals, aj^licatlons, petitions and written statements. 

Eiplaiatioii^For the purpose ol this section, a suit for possession of im- 
movalde property and for mesne profits shall be deemed to be based on the same 
eaiise of acdoo. 

7* Detecmbmtian of maricet vrfoe.—(1) Save as otherwise provided, where 
te fee payable under this Act depends on the market value dl any propaiy, 
value be determined as on the date of presentation of the plaint 

(2) The value of land in suits falling under dauses (a) and (b) of See- 

IIOD 24 or under clause (a] of Section 26 or under Sertion 28 < 0 * under Section 29 
09 -niW subjection (1) or subsedlon (3J ol Section 8$ or under Socdon 36 or 
■n<iar jiictlfin 44 shall be deemed to bo-- 


where rent in respect such land has been setded, twenty 
tfiA rmt into theiefor during the last setfl eme o t . 


(U ft* for poMMidn of hm 
fae oBB t0 be paid on baw of 
of house as on ds4e of plairt 


Secdon 7 — 


Buxket value 
^ Vdue of 


Note 1 

iatprovemeotB iu tyup ei ^ mafte enboe- 
aoeady need not oe included in market 
of house. 1069 Rat LW 247 (248). 
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(b) where rent in respect of such land has not been settled, twenjty-fiv© 
times the rent rate sanctioned during the last settlement for 
land in the neighbourhood. 

«i • u ^ counterclaim.—A written statement pleading a set-off or counter- 

claim shall be chargeable with fee in the same manner as a plaints 

descriptions—A document fallen 
two or more descriptions in thu Act shall, where the fees chargeable iS 
imder are dofferent, be chargeable only with the highest of such fees: 

descriptions is special and another general 
the fee chargeable shall be the fee appropriate to the special description, 

CHAPTER in 

DETERMINATION OF FEE 

particulars of sulqect-matter of suit and plaintiff’s valua- 
deDe^r o°n' eveiy smt in w^ch the fee payable under this Act on the plaint 

the market value of the subject-matter of the suit, the plaintiff 

form of particulars of the subject- 
tion L co^L^ed “ th^pT^T particulars and the yalua- 

Court ^ propCT fee.—(1) In every suit instituted in any Court, the 
S^allS before orde^g the plaint to be registered, decide on &o mtSirials 

mL S contained in the slate- 

sinn ^ ^ t“der Section 10, the proper fee payable thereon, the ded- 

snecifie^® however subject to review, further review and TOrrection in ^e m.nner 
specihed m the succeeding sub-sections. imm™ 

nroniril,^’! ‘h® subject-matter of the suit has not been 

u that the fee paid is not sufBcient. All questio^ariSirS 

decided before the hearing of Ae suit as^Sem- 

has T.nf h 08). If the Court decides that the subject-matter of the suit 

pniirfc j . . plaiut shall be amended in accordance witii the 

^rdefic'S fee shau be paid. If the plaint be not so amend- 

relected ^d the k ^ ‘**® ““e allowed, the plaint shall bo 

the X * “ deems list reg^g costs ol 


claim m^ in framed on the merits of the 

ne^ h statement ffled by him, plead that the subject-matter of 

quesfel °iL ‘^® f®® is not ^dent. AD 

cord^^ffSHi?! T. ’'*®®*tl and dedded before evidence is re- 

tW the^ h ‘^®^?®^t on the merits of the daim, and if the Court finds 

the subject-matter of the suit has not been properly valued or that the fee 

Court-fee is raised tbe court must decide 
it £a case of deficiency the Court should 
grant time to make iq> the defidency and 
if it is not made im within the time al¬ 
lowed by it the plamt should be rejected 
1966 Raj LW 135 (135) = ILR a^) 1® 
Raj 263. 

A _ written statement has bett 


Section 11 — Note 1 

(1) Election Petition present^ within 
Limitatioii but with iusiifficiCTit Court*fe6 
Stamp —r Deficiency in Court fee however 
made up beyond ttie period of limitation 
^lore^TOurts passing any order on it —• 
Held Tetition* was deemed to have been 

made within period of limitation _ Ihe 

^^on of limitation is not affected If the 
defidency is made up hy the peaty on 
ttie or^ of the Court within the time 

LW 135 (135) 5S 

ELR (1966) 16 Raj 263. 

(2) When an issue of suffidency of 


fil^ by the defendant ^e only pri<»*per in 
I the plea of insuffictency of Co nt^fa 
>6 taken is by amending foe written 
statement and not by a separate ^^ilioa- 
tlon. 1969 Raj LW 184 
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paid is not sufficient, the Court shall follow the procedure laid down in sub¬ 
section (2). 

Exidanation.-—Nothing In this sub-section shall apply to a defendant added 
as a successor or a representative-in-interest of a defendant who was on record 
before issues were framed on the merits of the claim and who had an oppor¬ 
tunity to file a written statement pleading that the subject-matter of the suit was 
not properly valued or that the fee paid was not sufficient. 

(4) (a) Wherever a case comes up before a Court of Appeal, it shall be law¬ 
ful for such Court, either of its own motion or on the application of any of the 
parties, to consider the correctness of any order passed by the lower Court affect¬ 
ing the fee payable on the plaint or written statement or in any other proceeding 
in the lower Court and determine the proper fee payable thereon. 

Explanation.—'A case shall be deemed to come before a Court of Appeal 
even if the appeal relates only to a part of the subject-matter of the suit. 

(b) If the Court of Appeal decides ttiat the fee paid in the lower Court is 
not sufficient, the Court shall require the party liable to pay the deficit fee within 
8udi time as may be fixed by it. 

(c) If the deficit fee is not paid within the time fixed and the default is in 

respect of a relief which has been dismissed by the lower Court and which the 

appellant seeks in appeal, the appeal shall be dismissed, but if the default is in 
respect of a relief wffich has been decreed by the lower Court, the deficit fee 
ghall be recoverable as if it were an arrear of land revenue. 

(d) If the fee paid in the lower Court is in excess, the Court shall direct the 
refund of the excess to the party who is entitled to it. 

(5) All questions as to value for the purpose of determining the jurisdiction 
of Courts arising on the written statement of a defendant shall be heard and 

decided before the hearing of frie suit as contemplated by Order XVIII in the 

First Schedule to the Code of Civil Procedure, 1908 (Central Act V of 1908). 

Explanation.—In this section, the expression “merits of the claim” refers to 
matters which arise for determination in the suit, not being matters relating to 
the frame of the suit, misjoinder of parties and causes of action, the jurisdiction 
of the Court to entertain or try the suit or the fee payable but inclusive of matters 
arising on pleas of res judicata, limitation and the like. 

12. Additional fee on issues framed.—Where a party becomes liable to 
pay additional fee by reason of an issue framed in the suit, the provisions of the 
last foregoing section shall apply to the determination and levy of such additional 
fee subject to the modification that where the party liable does not pay such 
additional fee within the time allowed, the Court shall strike off the issue and 
proceed to hear and decide tiie other issues in the case. 

13. ReUnqmshment of portion of claim.—A plaintiff who has been called 
upon to pay additional fee may relinquish a part of his claim and apply to have 
tile plaint amended so tiiat the fee paid would be adequate for the cl aim made 
in the plaint as amended. The Court shall allow such application on such terms 
as it considers just and shall proceed to hear and decide the claim made in the 
plaint as amended, provided that the plaintiffs shall not be permitted at any lat«p 
stage of the suit to add to the claim the part so relinquished. 

14. Fee payable on written statements.—Where fee is payable under this 
Act on a written statement filed by a defaidant, the provisions of Section 11 
AaW apply to the determination and levy of the fee payable on such written 
statement, the defendant concerned being regarded for the said purpose as the 
plnir^Hff and the plaintiff or tiie co-defendant party against whom ffie claim is 

b fting regarded as tiie defendant 

15. Fee payable on appeals^ etc.—The provisions of Sections 10 to IS re¬ 
lating to deteimiiiation and levy of fee on plaints in suits shall ^iply mutatis 
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mutandis to the determination and levy of fee in respect o{ a menKnandoxD ol ' 
appeal, cross-objection or other proceeding in second appeal or in an appeal firam 
the judgment of a single Judge of the High Court of Rajasdian under aay |avf 
for the time being in force. 

16. Fee payable on petitions, applications, etc.—The provisions oJ SecUoni 
10 to 13 shall apply mutatis mutandis to the determination and levy of fee in 
respect of petitions, applications and other proceedings in Courts in fhe 

as they apply to the determination and levy of fee on plaints in suits. 

17. Court-fee Examiners.— (1) The High Court may depute officers to be 

designated Coiut-fee Examiners to inspect the records of suboidinate Courts vrath 
a view to examine the correctness of representations to, and orders 

by. Courts on questions relating to valuation of subject-matter and suffidency of 
fee in respect of proceedings in such Courts. 

(2) Questions raised in reports submitted by such Court-fee Rvamirwry and 
relating to any suit, appeal or other proceeding pending in a Court be heaid 
decided^ by such Court; and for the avoidance of doubt it is hereby declared 
mat in hearing and deciding a question raised in any such report it «hqH be law- 

fill for til© Court to review bjx earlier decision given by tiie Court on 
question. 


18, Inquiry and oommlsdon.—For tho purpose of deciding \dietlier Ae 
subject-matter of a suit or other proceedings has been properly valued or \dietiier 
the fee paid is si^cient, the Coxirt may hold such inquiry as it considers proper 
and may, if it thinks fit, issue a commission to any proper person dir fir»fir>g bfm 
to make such local or investigation as may be necessary flTid to report there¬ 

on to the Court Such report and evidence recorded by such person be 
evidence in such inquiry^ 


Notice to the StMe Govonment—^In any inquiry relating to tiie lee 
on a plaint, written statement, petition, memorandum cd appeal or other 
cit, or to the valuation of the subject-matter of the to which the 

wnttgi statem^t, petition, memorandum of appeal or other document te- 
^ tai as such valuation affects the fee payable, the Court may, if it con- 
just or necessary to do so, give notice jto the State Government* and T^ieie 
IS givei^ the State Government shall be deemed to be a party to the 
^ •j*’ respecte the deteomination of the question or question^ 

smd, and the Courtis decision on such question or questions, when it 

decree or final order in such suit or proceeding, be deemed to form 
such decree or final order. w*** 


CSAFT^ IV ^ 

COMPUTATION OF FEE 

redmned.—The fee payaMe under this Act «haW be deCennined 

Sr ChaP^ W. Chap- 

^ mo«y.--Ia a suit lor money (including a suit fer damagea or 

maintenance, of annuities, or* of other somop^^ 
penodically), fee shall be computed on the amount claimed. 

7* ^*^**™!” annnities.—In the suits faareinaffer mentionod, 

foe Aall be computed as fellows:_ 

(ej in a suit fer maintenanoe, on the amount claimed to be ravabla for 
one yeai^ 

for enhanoament ot reduction maintenance, on the amoml 
the ammal maintonnn oe is sou^ to be or 
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(®i in a suit lor annuities or other sums payable periodically, on five times 
the amount claimed to be payable for one year: 

Rxivlded that, where the annuity is payable for less than five years, the fees 
shall be computed on the aggregate of the sums payable: 

.Ptovided further that a suit for enhancement of maintenance ghnll be insti¬ 
tuted in a Court which will have Jurisdiction to receive a suit for maintenance a| 
die enhanced rate claimed and one for reduction of maintenance shal] be insti¬ 
tuted in a Court which will have Jurisdiction to receive a suit for maintenance at 
jthe rate which Is sou^t to be reduced. 

26. Suits for movable property.—(1) In a suit for movable propOTty other 
jdian documents of title, fee s hall be computed— 

(a) where the subject-matter has a market value, on such value; or 

(b) where the subject-matter has no market value, on the amount at which 

the relief sought is valued in the plaint. 

(2) (a) In a suit for possession of documents of title, fee shall be computed 
on one-fourdi of die amount or of the market value of the property secured by 
the document— 

j[i) where the plaint alleges denial of the plaintifi’s title to the money or the 
property secured by the documents, or 

(ii) where an issue is framed regarding the plaintiff’s title to the money or 
on the property secured by the documents: 

Ihtivided that where the allegation in the plaint or the issue framed relate 
only to a portion of the amount or property, fee shall be computed on one-fourth 
of such portion of the amount or on one-fourth of the market ^ue of such portion 
of the property. 

(b) In a suit lor possession of documents of title where the plaintiff’s title to 
the money or the property secured by the document is not deni^ fee shall be 
computed on the amoimt at which the relief sought is valued in the plaint or at 
which such relief is valued by the Court, whichever is higher. 

Explanation.—^The expression “document of title” means a document which 
imrporte or operates to create, declare, assign, limit or extinguish, whether in pre* 
sent or in future, any right, title or interest, whether vested or contingent, in any 
property. 

24. Suits for declaration.—^In a suit for a declaratory decree or order, whe¬ 
ther with or without consequential relief, not falling under Section 25— 

(a) where the prayer is for a declaration and for possession of the proi>€rty 

to which the declaration relates, fee shall be computed on the market 
value of the property, subject to a minimum fee of twenty rupees; 

(b) where the prayer is for a declaration and for consequential injunction 

and the relief sought is with reference to any immovable property, fee 
shall be computed on one-half of the market value of the property, 
subject to a minmum fee of twenty rupees; 

j[c) where the prayer relates to the plaintiff’s exclusive right to use, sell, 
print or exhibit any mark, name, book, picture, design or other 
and is based on an infringement of such exclusive right, fee be 
comxnited on the amount at which the relief sought is valued in the 
plaint subject to a miniTniini fee of forty rupees; 

[d) vdiere the prayer is for a declaraticHi with reference to any property ftn d 
no consequential relief is prayed for, fee shall be computed on the 
market value of the property, subject to a miTiimnm fee of twenty 
rupees; 

|e) in other cases, whether the subject-matter of the suit is capable of 
valuation or not, fee shall be computed on the amount at whicdi die 
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relief sought is valued in the plaint, subject to a miniTnum fee of twenty 
five rupees. 

25. Adc^tion suits.—^In a smt for a declaration in regard to the validity or 
invalidity of an adoption or the factum of an adoption, fee shall be payable at 
the following rates:— 

Where the madcet value of the property involved in or affected by die relief— 

(i) is rupees five thousand or less. Rupees fifty; ♦ 

(ii) exceeds rupees five thousand but does not exceed rupees ten thousand. 

Rupees one hundred. 

(iii) exceeds rupees ten thousand. Rupees five hundred, /.vi. 

26. Suits for injimction.—^In a suit for injunction— 

(a) where the relief sought is with reference to any immovable property, 

and where the plaintiff alleges that his title to the property is denied, 
fee ghall be computed on one-half of the market value of the property 
or on rupees three hundred, whichever is higher; 

(b) where the prayer relates to the plaintiff’s exclusive ri^t to use, sell, 

print or e:^bit any mark, name, book, picture, design or odier filing 
and is based on an infringement of such exclusive ri^t, fee shall be 
computed on the amount at which the relief sought is valued in the 
plaint or on rupees five himdred, whichever is higher; 

(c) in any other case, whether the subject-matter of the suit has a market 

value or not, fee shall be computed on the amount at which the re¬ 
lief sought is valued in the plaint or on rupees four hundred, which¬ 
ever is higher. 

27. Suits relating to trust property.—In a suit for possession or Joint posses¬ 
sion of trust property or for a declaratory decree, whether with or without con¬ 
sequential relief in respect of it, between trustees or rival claimants to the office 
of trustee or between a trustee and a person who has ceased to be a trustee, fee 
shall be computed on one-fifth of the market value of the property subject to a 
maximum fee of rupees two hundred or where the property has no market value, 
on rupees one thousand: 

Provided that, where the property does not have a market value, value 
the purpose of determining the jurisdiction of Courts shall be such amount as fiie 
plaintiff shall state in the plaint. 

Explanation*—For the purpose of this section, property 
Hindu, Muslim or other religious or charitable endowment shall 
bo trust property and the manager of any such property shall be deemed to be 
the trustee hereof. 

28. Suits for possession under Specific Relief Act^ 1877.—^In a suit for 
possession of immovable property under Section 9 of the Specific Relief 
187%* (Central Act I of 1877), fee shall be computed on one-half of the mancw 
value of the property or on rupees two hundred, whichever is hi^er. 

[*] Now see Specific Relief Act, 1963 (47 of 1963) (1-3-1964). 

29. Suits for possession not oth«*wise provided for.—In a suit for 

Sion of immovable property not otherwise provided for, fee shall bo computed on 
file market value of the property, subject to a minimum fee of rupees twenty. 

30. Suits relating to easement.—^In a suit relating to an easOTnent whrfhoj 
by the dominant or the servient owner, fee shall be computed on the amount 
which the relief sought is valued in the plaint, vdiicH amount s hall in no case he 
less than rupees two hundred: 

Provided that, where compensation is claimed besides other relief *^*^**^^ 
such easement, fee shall be paid on the amount claimed as comp ensatio n in adol- 
tion to the payable on such other relief. 


comprised in a 
he deemed to 
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31. Pre-emption suits.—In a suit to enforce a right of pre-emption, lee shall 
be computed on the amount of the consideration for the sale which the pre- 
emptor seeks to avoid or on the market value of the property sokl, whichever is 

less. 

32. Suits relating to mortgages.—(1) In a suit to recover the money due on 
a mortgage, fee shall be computed on the amount claimed. 

(2) Where, in such a suit, the holder of a prior mortgage or charge is im¬ 
pleaded and he prays in his written statement that the amount due on liis mort¬ 
gage or charge be determined and that the decree contain a direction for the 
payment of such amount to him, fee shall be payable on the written statement 
computed on the amount claimed : 

Provided* that, where the holder of the mortgalge or charge has paid a fee in 
any other proceeding on the claim to which his written statement relates, credit 
shall be given for the fee paid by him in such other proceeding. 

(31 Where, in such a suit, the mortgaged property is sold and the holder ot 
a prior or subsequent mortgage or charge applies for payment to him, out of the 
sale proceeds, of the amount due on his mortgage or charge, such holder of the 
prior or subsequent mortgage or charge shall pay on his application a fee com¬ 
puted on the amount claimed by him : 

Provided that, where such holder of the mortgage or charge is a party to 
the suit in which the sale was held and has paid fee on the written statement filed 
by him in the suit, no fee shall be payable by him on the application for pay¬ 
ment out of the sale proceeds : 

Provided further that, where the holder, of the mortgage or charge, not being 
a party to the suit in which the sale is held, has paid a fee in any other proceed¬ 
ing on the claim to which his applicatiorx relates, credit .shall be given for the 
fee paid by him in such other proceeding. 

(4) In a suit by a co-mortgagee for the benefit of himself and the other co- 
mortgagees, fee shall be computed on the amount claimed on the entire mort¬ 
gage : 

Provided that, where a co-mortgagee impleaded as defendant in such suit 
claims on the entire mortgage a larger sum than is claimed in the plaint, the dif¬ 
ference between the fee computed on the entire sum claimed in such defendants 
written statement and the fee ^computed on the entire sum claimed in the plaint 
shall be payable on the written statement. 

Explanation.—Nothing in this sub-section shall be construed as affecting the 
law of limitation. 

(5) (a) In a suit by a sub-mortgagee to recover the amount claimed on the 
sub-mortgage by sale of the mortgagee’s interest in the mortgaged property, fee 
shall be computed on the amount claimed under the sub-mortgage. 

(b) In a suit by a sub-mortgagee if the prayer is for the sale of the property' 
mortgag^ to the original mortgagee and the original mortgagor is also implead- 
^ as a defendant fee shall be computed on the entire amount claimed on the 
original mortgage which is sub-mortgaged to him. 

(6) Where the holder of a prior or subsequent mortgage or charge is implead¬ 
ed in a suit by a co-mortgagee to which sub-section (4) applies, or in a suit by 
a sub-mortgagee to which sub-section (5) applies, the provisions of sub-sections (2) 
and (3) shall apply mutatis mutandis to a written statement .or an application filed 
by such holder of mortgage or charge. 

(7) Where the original mortgagee who is impleaded in a suit to which the 
provisions of sub-.section (5) (b) apply claims on the mortgage sub-mortgaged by 
him a larger amount than is claimed in the plaint, the provisions of sub-section (4) 
shall apply mutatis mutandis, to the written statement of such mortgagor. 

(8) In a suit against a mortgagee for redemption of a mortgage, fee shall be 
computed on the amount due on the mortgage as stated in the plaint: 

fVnl 71 .TA .M 25 
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Provided that, where the amount due on the mortgage is found, to be more 
than the amount on which fee has been paid by the plaintiff, no decree shall be 
passed until the deficit fee is paid : 

Provided further that, in the case of a usufructuary or anomalous mortgage, 
if the plaintiff prays for redemption as well as for accounts of surplus profits, fee 
shall be levied .separately on the relief for accounts as in a suit for accounts. 

(9) In a suit by a mortgagee to foreclose the mortgage or, where the mortgage 
is niade by conditional sale, to have the sale declared absolute, fee shall be com¬ 
puted on the amount claimed in the plaint by way of principal and interest. 

33. Suits for accounts.—(1) In a suit for accounts, fee shall be computed 

on the amount sued for as estimated in the plaint. 

(2) Where the amount payable to the plaintiff as ascertained in the suit is 

in excess of the amount as estimated in the plaint, no decree directing payment of 

the amount as so ascertained shall be passed until the difference between the fee 
actually paid and the fee that would have been payable, had the suit comprised 
the whole of the amount so a.scertained, is paid. 

(3) If the additional fee is not paid within such time as the Court may fix, 
the decree shall be limited to the amount to which the fee paid 'extends. 

(4) Where in any such suit it is found that any amount is payable to the 
defendant, no decree shall be passed in his favour until he pays the fee due on 
the amount. 

34. Suits for dissolution of partnership.—(1) In a suit for dissolution of 
partnership and accounts or for accounts of dissolved partnership, fee shall be 
computed on the value of the plaintiff’s share in the partnership as estimated by 
the plaintiff. 

(2) Jf the value of the plaintiff’s share as ascertained in the suK exceeds the 
value as estimated in the plaint, no decree, or where there has been a prelimi¬ 
nary decree, no final decree, shall be passed in favour of the plaintiff, no pay¬ 
ment shall be made out of the assets of the partnership and no property shall m 
allotted towards the plaintiff’s share, until the difference between the fee actually 
paid and the fee that would have been payable, had the suit comprised the whole 
of the value- so ascertained, is paid. 

(3) No final decree shall be passed, no money shall be paid and no allotment 
of property shall be made in favour of a defendant in any such suit for on or 
account of his share of the assets of the partnership, until the fee computed on 
the amount or value of his share of the assets of the partnership is paid. 

35. Partition suits.—(1) In a suit for partition and separate possession of a 

share in joint family property or of property owned, jointly or in common, by a 
plaintiff who has been excluded from possession of such property, fee shall be 

computed on the market value of the plaintiff*s share of the property. 

(2) In a suit for partition and separate possession of joint family property or 

property owned, jointly or in common, by a plaintiff who is in joint possession of 

such property, fee shall be paid at the following rates, namely :— 

(i) Rupees thirty if the value of plaintiff's share is Rs, 5,000 or less; 

(ii) Rupees one' hundred if the value is above Rs. 5,000 but do<^ not 

e.xceed Rs 10,000; and 

(iii) Rupees two hundred if such value exceeds 'Rs. 10,000. 

(3) Where, in a suit falling under sub-section (1) or sub-section (2), a defen¬ 
dant claims poLrtition and separate possession of his share of the property, f®® 
shall be payable on his written statement computed on half the iharket value of 
his share or at half the rates specified in sub-section (2), according as such defen* 
dant has been excluded from possession or is in joint possession. 

(4) Where, in a suit falling under sub-section (1) or sub-section (2), 
plaintiff or the defendant seeks cancellation of decree or other document of 
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nature specified in Section 38. separate tee shall be payable on the relief of 
cancellation in the manner specified in that section. 

36, Suit for joint possession.—In a suit for joint- possession of joint family 
property or of property owned, jointly or in common, by a plaintiflF who has been 
excluded from possession, fee shall be computed on the market value of the 
plaintiff’s share of the properly. 

« 

37. Adnunistration suits.—(1) In a suit for the administration of an estate, 
fee shall be levied on the plaint at the rates specified in Section 45. 

(2) Where any amount or share or part of the assets of the estate is found 

due to the plaintiff, and the fee computed on the amount or the market value of 
such share or part of the assets e.xceeds the fee paid on the plaint, no payment 
shall be made and no decree directing payment of money or confirming title to 
such share or part of the assets shall be passed until the difference between the 

fee actually paid and the fee computed on the amount or value of the property 

is paid. 

(3) No payment shall be made, no decree directing payment of money or 
c-onfirming title to any share or part of the assets of the estate shall be passed in 
favour of a defendant in a suit for administration, until the fee computed on the 

. amount or value of such share or part of such assets is paid by such defendant. 

(4) In computing the fee payable by a plaintiff or by a defendant under sub¬ 
section (2) or sub-section (3), credit shall be given for the fee if any, paid by 

such plaintiff or by such defendant in any other proceeding in respect of the 
claim on the basis of which such amount or share or part of the assets of the 
•estate become due to such plaintiff or to such defendant. 

38. Suits for cancellation of decrees, etc.—(1) In a suit for cancellation of a 
decree for money or other property having a money value, or other document 
which purports or operates to create, declare, assign, limit or extinguish, whether 
in present or in future, any right, title or interest in money, movable or immovable 
property, fee shall* be computed on the value of the subject-matter of the suit 
and such x alue shall be deemed to be— 

(a) if the whole decree or otlier document is sought to be cancelled, the 

amount or value of the property for which the decree was passed or 
other document was executed; and 

(b) if a part of the decree or other document is sought to be cancelled, 

such part of the amount or value of the property. 

(2) If the decree or other document is such that the liability under it cannot 
be split up and the relief claimed relates only to a particular item of property 
belonging to the plaintiff or to the plaintiff’s share in an\ such property, fee shall 
be computed on the value of such property or share or on the amount of the 

decree, whichever is less. 

Explanation.—A suit to set aside an award shall be deemed to he a suit tn 
set aside a decree uithin the meaning of this section. 

39. Suits to set aside attacliment, etc.—(1) In a suit to set aside an attach¬ 
ment hy a Ci\il or Re\enuc Court of any property. mo\'able or immovable, or of 
any interest therein or of any interest in revenue, or to set aside an order passed on 
an application made to set aside the attachment, fee shall be computed on the 
amount for which the property was attached or on one-fonrth of the market value 
of the property attached, whichever is less. 

i^) In a suit to set aside anv other summary decision or order of a Civil or 
Revenue Court, if the subject-mailer of tire suit has a market value fee shall be 
compuleel on one fourth of such value, and in other cases, fee shall be payable 
at the rates specified .in Section 45. 
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Explanation.—For the purpose of this section, the Registrar of Co-operative 
Societies shall be deemed to be a Civil Court. 

40. Suits for specific performance.—In a suit for specific performance, whe¬ 
ther with or without possession, fee shall be payable— 

(a) in tlie case of a contract of sale, computed on the amount of the con? 

sideration; 

(b) in the case of a contract of mortgage, computed, on the amount agreed 

to be secured by the mortgagee; 

(c) in the case of a contract of lease, computed on the aggregate amount 

of the fine or premium, if any,-and of the average of the annual rent 
agreed to be paid;- 

(cl) in the case of a contract of excharige, computed on the amount of the 
consideration, or as the case may be, on the market value of the pro¬ 
perty sought to be taken in exchange; 

(e) in other cases, where the consideration for the promise sought to be 

enforced has a market value, computed on such market vali)e or 

where such consideration has no market value, at the rates specified 
in Section 45. 

I between landlord and tenant.—(1) In the following suits between 

landlord and tenant, namely :— 

(a) for the delivery by a tenant of the counter-part of a lease; 

(b) for the enhancement of rent; 

(c) for the delivery by a landlord of a lease; 

(d) for the recovery of possession of immovable property from which a 
tenant has been illegally ejected by the landlord; and 

(c) for establishing or disproving a right to occupy; 

tee .shall be levied on the amount of rent for the immovable property to which 
the .suit relates payable for the year next before the date of presenting the plaint. 

suit for recovery of inwnovable property from a tenant including a 
enant holding over after the termination of a tenancy, fee .shall be computed on 

the premium, if any, and on the rent payable for the year next before the date 

o\ presentihg the plaint. 

Explanation. Rent includes also damages for use and occupation payable by 
a tenant holding over. 

1 i I'lcsne profits.—(1) In a suit for mesne profits or for immov- 

a ^ e piopeity and mesne profits therefrom, fee shall, in respect of mesne promts, 

be computed on the amount claimed as sucli profits. If the profits ascertained to 

e cue ^ are in excess of the profits as claimed, no decree shall be 

passed until the difference between the fee actually paid and the fee that would 

ave een payable, had the suit comprised the whole of the profits so ascertain* 
eel, i.s paid. ^ ^ 


(-) Wheie a decree directs an inquiry as to the mesne profits which have 
accrued on the property, whether prior or subsequent to the.institution of the 
sui , no nal deciee shall be passed till the difference between the fee actually 
1 ® which would have been payable, had the suit comprised the 

o e profits accrued due till the elate of such decree, is paid, 

(3) Wheie, for a period subsequent to the date of the decree or final decree* 

directs payment of mesne profits, at a specified rate, 
sue i oi final deciee shall not be executed until the fee computed on the 

ari^nt claimed in execution has been paid. 


/l^ c • 40 — Note 1 

(1) Suit by vendor ‘ for recovery of un- 
paici purchase money under executorv con- 
-ract for saV — Suit held once for' speci- 
tiL pcrfovmance of contract for sale — 


Court-fee payable will be under S. 40 (a) 
i, p. on’full consideration of the «ale and 
not nierelv on the amount of unpaid pur¬ 
chase niohe\. (1963) Raj LW e5v3 (654) =» 
ri.a (1963) 13 Raj 1183. . 
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4vi. Suits relating to public matters. —In a suit for relief under Section 91 
or Section 92 of the Code of Civil Procedure. 1908 (Central Act V of 1908), the 
fee payable shall be thirty rupees. 

44. Interpleader suits.—(1) In an interpleader suit, fee shall be payable 
on the plaint at the rates specified Section 15. 

(2) Where issues are framed as between the claimants, fee shall be payable 
computed on the amount of the debt or the money or the market value of other 
property, movable or immovable which forms the subject-matter of the suit. In 
levying such fee, credit shall be given for the fee paid on the plaint; and the 
balance of the fee shall be paid in equal shares by the claimants who claim the 
debt or the sum of money or the property adversely to each other. 

(3) Value for the purpose of determining the jurisdiction of Court.s shall be 
the amount of the debt, or the sum of money or the market value of other pro¬ 
perty to which the suit relates. 

45. Suits not otherwise provided for.—In suits not otherwise provided for, fee 
shall be payable at the following rates, namely :— 

Where tne amount or value of the subject-matter in dispute— 


(i) is less than Rs. 1,000 

(ii) is not less than Rs. 1.000 but does not 

exceed Rs 3,000?- 

(iii) is not less than Rs. 3,00C/- and does not 
' exceed Rs. 5,000/- 

(iv) exceed Rs. 5,000/ but does not exceed 

Rs. 10,000/- 

(v) exceeds Rs. 10,000/- 


Rupees ten. 

Rupees thirty. 

Rupees one hundred. 

Rupees two hundred. 
Rupees three huiidred. 


46. Fee on memorandum of appeal against order relating to comp^nsa- 
tion.-^The fee payable under this Act on a memorandum of appeal against an 
order relating to compensation under any Act for the time being in force for the 
acquisition of propert)' for public proposes shgll be computed on the difleieiice 
between the amount awarded and the amount claimed by the appellant 

47. Appeals.—The fee payable in an appeal shall be the same as the fee 
that would be payable in the Court of first instance on the subject-matter of the 

appeal ; 

Provided that, in levying fee on a memorandum of appeal against a final 
decree by a person whose appeal against the prelim^iary decree passed by the 
Court of first instance or by the Court of appeal is pending credit shall be given 
for the fee paid by such person in the appeal against the preliminary decree. 

Explanation.—(1) Whether the appeal, is against the refusal of a relief or 

against the grant of the relief, the fee payable in the appeal shall be the same as 
the fee that would be payable on the relief in the Court of first instance. 

Explanation.—(2) Costs shall not be deemed to form part of the subject- 
matter of the appeal except where such costs form themselves tlie subject-matter 

of the appeal or relief is claimed as regard costs on grounds additional to or 

independent of th» relief claimed regarding the main subject-matter in the suit. 

Explanation.—(3) Jn claims which include the award of interest subsequent 
to the institution of the suit, the interest accrued during the pendency of the suit 
till the date of decree shall be deemed to be part of the subject-matter of the 
appeal except where such interest is relinquished. 

Explanation.—(4) Where the relief prayed for in the appeal is different from 
the relief prayed for or refused in the Court of first instance, the fee payable in 
the appeal shall be the fee that would be payable in the Court of first instance 

on the relief prayed for in the appeal. 

Explanation.—(5) Where the market'value of the subject-matter, of the ap¬ 
peal has to be ascertained for the purpose of computing or determining the fee 
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payable, such market value shall be ascertained as on the date of'presentation of 
the plaint. 

CHAPTER V 
VALUATION OF SUITS 

**[48. Suits not otherwise provided for—(1) In a suit as to whose] value 
f«>r the purpose of determining the jurisdiction of Courts specific provision is not 
otherwise made in this Act or in any other law, value for that purpose and value 
for tlie purpose of computing the fee payable under this Act shall be the same. 

(2) In a suit where fee is payable under this Act at a fixed rate, the v^ue for 
the purpose of determining the jurisdiction of Courts shall be th^ market value 
or where it is not possible to estimate it at a money value such amount as the 
plaintiff shall state in the plaint. 

4 

Substituted and shall be deemed always to have been substituted by Raj. Act .3 
of 1962, a: 2 

49. Procedure where objection is taken on appeal or reviaioo that a suit 
or appeal was not properly valued for jurisdictional purposes.*~(l) Notwithstand* 
ing anything contained in Section 99 of the Code of Civil Procedure, 1908 (Cen¬ 
tral Act V of 1908), an objection that by reason of the overvaluation or under¬ 
valuation of a suit or appeal, a Court of first instance or lower appellate Court 
which had no jurisdiction with respect to the suit or appeal exercised jurisdic¬ 
tion with respect thereto shall not be entertained by an appellate Court, unless^ 

(a) the objection was taken in the Court of first instance at or before the 
hearing at which issues were first framed and recorded, or in the 
lower appellate Court in the memorandum of appeal to that Court, 
or 

(b) the appellate Court is satisfied, for reasons to be .reeorded by it in 
writing, that the suit or appeal was overvalued or undervalued and 
that the overvaluation or undervaluation thereof has prejudicially 
affected the disposal of the suit or appeal on its merits. 

(2) If the objection was taken in the manner mentioned in clause (a) of sub¬ 
section (1), but the appellate Court is not satisfied as to both the matters mention¬ 
ed in clause (b) of that sub-section and has before it the materials necessary for 
the determination of the other grounds of appeal to itself, it shall dispose of the 
appeal as if there had beett no defect of jurisdiction in the Court of the first 
instance or lower appellate Court. 

(3) If the objection was taken in that manner and the appellate Court, is 

satisfied as to both those matters and has not those materials before it, it shall 
proceed to deal with the appeal under the rules applicable to the Court with 
le^ect to ihe hearing of appeals; but If it remands the suit or appeal, or ftames 
and refers issues for trial, or requires additional evidence to be it shall 

direct its order to a Court competent to entertain the suit or appeal. 

(4) The provisions of this section with respect to an appellate Court shaU, 
so iar they can be made applicable, apply to a Court exercising revisional Juns- 

r \’oA Section 113 of the Code of Civil Procedure, 1908 (CeptnU Act V 

or 1908.), or other enactment for the time being in force. 


CHAPTER VI 

PROBATES, letters OF ADMINISTRATION AND 
CERTIFICATES OF ADMINISTRATION 


50. 
tion for 
a vah*^.'. 
dule 4.*; 


Application for probate or letters of admiiustration.-~(l) Every apj^ca- 
the grant of probate or letters of administration shall !:« accompanied by 
.*‘>0 of the estate in duplicate in the form set forth in Part I ©f Sche* 
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(2) On receipt of such application, the Court shall send a copy thereof and 
of the valuation to the Collector of the district in which the estate is situated,' 
or if the estate is situated in more than one district, to'tho Collector of the dis¬ 
trict in which the most valuable portion of the immovable property included in 
the estate is situated. 


9 

51. Levy of fee.—(1) The fee chargeable for the grant of probate or letters 
of administration shall be calculated at the rate or rates prescribed in Article 6 

of Schedule I.— 

(a) where the application is made within one year of the date of death of 
the deceased, on the market value of the estate on sucli date; or 

•(b) where the application is made after the expiry of one year from such 
date, on the market value of the estate on the date of the applica¬ 
tion : 

Provided that property held in trust not beneficially or with general power 
to confer a beneficial interest shall not be liable to any fee under this chapter. 

Explanation.—Any member of a joint Hindu family governed by the Mitak- 
shara law who applies for probate or letters of administration in respect of the 
estate of a deensed member of the joint family shall pa>' a fee on the value of 
the share in the joint property which the deceased would liave received if a 
partition of the property had been made immediately before his death; 

(2) For the purpose of the computation of fee— 

(a) the value of the item.s mentioned in Annexure B to Part I of Sche¬ 
dule III shall be deducted from the value of the estate ; 

Provided that, whee an application is made for probate or letters of admini¬ 
stration in respect of part only of an estate, no debt, no expenses connected Nvith 
any funeral rites or ceremonies and no mortgage encumbrance on an\ part of the 
estate other than tliat in respect of which tlie application is made shall be 


deducted: • 

Provided further that when, alter the grant of a certificate under Part X of 
the Indian Succession Act. 1925 (Central Act XXXIX of 1925) in respect of any 
property included in an estate, a grant of probate or letters of administration i.s 
macie in respect of the same estate, the fee payable in respect of the later grant 
shall be reduced by the amount of tlie lee payable in respect of tlie former 


grant; 

(b) the power of appointment which the deceased had over a property or 
which was created under a will shall be taken into account, the value 
being taken to be the value of the property forming the subject- 
matter of the .njuer. 


52. Grant of probate.—^The grant of probate or letters of adnitinslralion 
shall not be delayed by reason of the reference to the Collector nndei Section oO. 
sub-section (2), or of a motion by the Collector under Section 54. 'sub-section (5); 
but the Court shall make no grant of probate or letters of administration nufil it 
is satisfied that a fee not less than that prescribed by this Act has l)een \\ik\ on 
the basis of the net value of the estate as furnished in rtie valnatiun accc-inpuin • 
ing the application, or in the amended valuation filed m cr Seclioi. 5j, sub sec¬ 
tion (3) ; 

Provided that the Court may grant probate or letters of administration not¬ 
withstanding that the prescriberl fee has not been paid, to the Administrator- 
General in his official capacity on his giving an undertaking to tlie satisfaction ol 
the Court that the .said fee will be paid within such time as may be fixed by the 

Court. 


53. Relief in cases of several grants.—(1) Whenever a giant o( prr.ljatc or 
letters of administration has been made in respect of the whole of the proriejty 
belonging to an estate and the full fee payable under this Act in respei I of the 
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application for such grant has been paid thereon, no fee shall be payable when a 
like grant is made in respect of the whole or any part of the same property 
belonging to the same estate. 

(2) Whenever such grant has been made in respect of any property forming 
part of an estate, the amount of fee actually paid under this Act in respect there¬ 
of shall be deducted when a like grant is made in respect of the property belong¬ 
ing to the same estate identical with or including the property to which the 
former grant relates. > 

54. Inquiry by the Collector.—(1) The Collector to whom a copy of the 
application and of the valuation has been sent under Section 50, sub-section (2), 
shall examine the same and may make or cause to be made by any officer .subo^i- 
nate to him such inquiry, if any, as he thinks fit as to the correctness of the 
valuation or, where a part only of the property is situated in his district, of the 
valuation of that part and may require’the Collector of any other district in. which 

any part of the property is situated to furnish him with the correct valuation 
thereof. 

(2) Any Collector required under sub-section (1) to furnish the correct valua¬ 
tion of any property shall comply with the requisition after making or causing to 
be made by any officer subordinate to him such inquiry, if any, as he thinks fit 

(3) It the Collector is of opinion that the applicant has under-estimate the 
value of the property of the deceased, he may, if he thinks fit, require the atten¬ 
dance of the applicant, either in person or by his agent, and take evidence' and 
inquire into the matter in such manner as he may think fit, and if he is still of 
opinion that the value of the property has been under-estimated, may require 
tlie applicant to- amend the valuation and, if the application for probate or letters 

of administration is pending in Court, to file a copy of the amended valuation in 
such Court. 

(4) If, in any such case, the probate or letters of administration has or have 
been granted and the applicant amends the valuation to the satisfaction of the 
Collector and the Collector finds that the fee payable according to the true value 
of the estate has not been paid in full he shall proceed under Section 56, sub¬ 
section (4): but if the fee paid is in excess of that payable according to the true 
value of the estate, the excess fee shall be refunded to the applicant. 

applicant does not amend the valuation to the satisfaction of the 
Collector, the Collector may move the Court before which the application for 
probate or letters of administration was made to hold an inquiry into the true 
value of the property : ' 

Provided that no such motion shall be made after the expiration of six 
nionths from the date of the exhibition of the inventory required by Section 317 
ot the Indian Succession Act, 1925 (Central Act XXXIX of 1925). 

55. Application to Court and powers of Court.—(1) The Court shall, when 
moved by the Collector under Section 54, sub-section (5). hold or cause to be 
held by any Court or officer subordinate to it an inquiry as to the true value at 
which the estate of tlie deceased should have been estimated. The Collector sliall 
be deemed to be a parly to the inquiry. 

1 2) For the purposes of any such inquiry, "the Court; or the subordinate 

Court or the officer authorised by the Court to hold the inquiry, may examine the 

applicant on oath either in person or by commission, and may take such further 

evidence as may be produced to prove the true value of the estate, and where 

been entrusted to a subordinate Court or officer, such Court or 

othcer shall return to the Court the evidence’ taken and report the result of the 

inquiiy and such report and the evidence so taken shall be evidence in the pro¬ 
ceedings. 

(3) The Court on the completion of the inquiry or on receipt of the report 
referred to in sub-section (2), ns the case may be, shall record a finding as to the 
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true value at which the estate should have been estimated and such finding shall 
be final. 

(4) The Court may make such order in accordance with the provisions (d 
the Code of Civil Procedure, 1908 (Central Act V of 1908) as to the costs of the 
inquiry as it thinks fit. 

56. Provision for cases where too lo^v a fee has been paid.—(1) Where too 
low a fee has been paid on any probate or letters of administration in conse- 
r|iience of any mistake or of its not being known at the time that some particular 
part of the estate belonged to the deceased, if any execut )r or administrator, 
acting under such probate or letters, apply to the Collector in the form set forth 
in Part II of Schedule III and pays within six months after the discovery of the 
mistake or of ^hy effects not known at the time to have belonged to the deceased, 
the difference between the fee which ought ro have been paid in the first instance 
on'^uch probate or letters, and'the fee actually paid, the Collector shall, if satisfied 
that insufficient fee was paid in the first instance in consequence of a mistake 
and without any intention to defra\id or to delay the payment of the proper fee, 
cause tlie probate or letters to be duly stamped. 

(2) If, in a case falling under sub-section (1), the executor or administrator 
does not, within six months referred to in that sub-section, pay the deficit ^-e. 
he shall forfeit, a sum equal to five times the deficit fee. 

(3) If, on application being made under sub-section (1), the Collector is 
satisfied that the application was not made within six months of the discovery 
of the mistake or of further effects not included in the original s aluation or that 
thp payment of insufficient fee in the first instance was not due to a bona fide 
mistake, he shall cause the probate or letters to be duly stamped on payment of 
the deficit fee together with a penalty not exceeding five times sucli fee. 

(4) If, after the grant of probate or letters of administration of an estate, it 
is found by the Collector as a result of proceedings under Section 54 or Sec¬ 
tion 55 or otherwise, that a less fee has been paid than that payable according 
to the true value of the estate he shall cause the probate or letters to be properly 
stamped on payment of the deficit fee, and if he is satisfied that the original 
undervaluation was not bona fide, he shall levy in addition a penalty not exceed¬ 
ing five times the deficit fee. 

(5) The Board of Revenue may remit the whole or any part of tlie amount 
forfeited wr^er sub-section (2) or of any penalty under sub section (3) or sub¬ 
section (4). 

57. Administrator to give proper security before letters stamped.—In case 
of letters of administration on which too low a fee has been paid in. the first 
instance the Collector shall not cause the same to be duly stamped in the manner 
aforesaid until the administrator has given such security to the Co»irt by which 
the letters of administration have been granted as ought by law to have been 
given on the granting thereof in case the full value of the estate of the deceased 
had been then ascertained. 

58. Relief when too high a fee has been paid.—‘(1) If, at any time after the 
grant of the probate or letters of administration of an estate, it is discovered 
that a higher fee has been paid than was payable according to the true valu-e of 
the estate, the executor or administrator, a.s the case may be, may apply for a 
refund to the Collector to whom a copy of the valuation of the estate was sent 
under Section 50, sub-section (2). The application shall be accompanied by an 
amended valuation in the form set forth in Part II of Schedule III together with 
the probate or letters of administration upon which a refund is sought. 

(2) If the Collector is satisfied that the amended valuation is correct, he 
shall*— 

(i) endorse a certificate on the stamped probate or letters of administration 
to. the ,efffect that so much of the fee represented by the stamp or 
stamps used has been refunded; and 
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(ii) refund the difference between the fee originally paid and that which 
should have been paid : 

Provided that no refund shall be granted under this section unless the appli¬ 
cation for refund is made within three years of the date of the grant of the pro¬ 
bate or letters of administration, or within such further period as the Collector 
ma\ allow. 

Jf, by reason of any legal proceedings, the debts due from the deceased 
have not been ascertained and paid, or his effects have not been recovered and 
made available and in consequence thereof the executor or administrator is pre¬ 
vented from claiming the return of such difference within the said period of three 
years, the Collector may allow such further time for making the claim as may 
appear to him to be reasonable under the circumstances. 

(4) If the Collector does not grant a lefund, the executor or administrator, 
as the case may be, ma>' apply to the Board of Revenue for an order of refund. 
An application for such refund should be accompanied by an amended valuation 
in llie form set forth in Part II of Schedule III. 

59. Recovery of penalties etc.—Any excess fee found to be payable by an 
applicant for probate or letters of administration or by an executor or administra¬ 
tor or any costs under Section 55, sub-section (4) or any penalty or forfeiture 
payable by any such executor or administrator may,'on the ceriificate of the Board 
of Revenue, be recovered from the executor administrator as if it were an 

nrrear of land revenue. 

GO. Powers of Board of Re\enue.—The powers and duties of the Collector 
uiidei this Chapter shall be subject to the control of the Board of Revenue. 

CHAPTER Vn 

REFUNDS AND REMISSIONS 

61. Refund in cases of rejection of plaint, etc.—(1) Whore a plaint is reject¬ 
ed under Order 7, Rule 11, or a memorandum of appeal is rejected under O. 41, 
Rule 3 or 11 of the Code of Civil Procedure, 1908 (Act No. 5 of 1908), the 
Court may, in its discretion, direct the refund to the plaintiff or the appellant of 
the fee either in whole or in part, paid on the plaint or memorandum of 
appeal which has been rejected. 

(2) Wliere a memorandum of appeal is rejected on the ground that it was 
not presented within the time allowed by the law of limitation, one-half of the 
fee shall be refunded- 

62. Refund in cases of remand.—(1) Where a plaint or memorandum of 
appeal which has been rejected by the lower Court is ordered to be received, or 
where a suit is remanded in appeal for a fresh decision by the lower Court, the 
Court making the order or remanding the appeal may direct the refund to the 
appellant of the full amount of the fee paid on the memorandum of appeal; and 
it the remand is on second appeal also, on the memorandum of appeal in the first 
appellate Court, and, if the remand is on an appeal from the judgment of single 
Judge of the High Court of Rajasthan under any law for the time being in force, 
also on the memorandum of second appeal and memorandum of appeal in the 
Brst appellate Court. 

(2) Where an appeal is remanded in second appeal or in an appeal from 
the judgment of a single Judge of the High Court of Rajasthan under any law 
for the time being in forc<- for a fresh decision by the lower appellate Court, the 
High Court remanding the appeal may direct the refund to the appellant of the foil 
amount of fee paid on the memorandum of second appeal if the remand is in 
second appeal and of the full amount of fee paid on me memorandum of second 
appeal, and the memorandum of appeal from the judgment of a single Judge of 
the High Court of Rajasthan under any law for the time being In force, if the 
remand is on such latter appeal. 



(The] Bajattban Court-fees and Suits Valuation Act, 1961 lApp U| 395 

Provided that no refund shall be ordered if the remand was caused by the 
fault of the party who would otherwise be entitled to a refund: 

Provided further that, if the order of remand does not cover the whole of the 
subject-matter of the suit, the refund shall not extend to more than so much iee 
as would have been originally payable on that part of the subject-matter in res* 
pect whereof the suit has been remanded. 


63. Befund on grounds of mistake.—(1) Wliere an application tor a review 
of judgment is admitted on the ground of some mistake or error apparent on the 
face of the record and on rehearing the Court reverses or modifies its former 
decision on that ground, it shall direct the refund to the applicant of so luuch of 
the fee paid on the application as exceeds the Ice payable on any other appli¬ 
cation to such Court under Article 11 (g) and (h) of Schedule II. 

(2) Any fee paid by mistake or inadvertence shall be ordered to be refunded 
to the person paying the same. 


64. Exemption of certain documents.—Nothing contained in this Act shall 
render the following documents chargeable with any fee:— *. 

(i) Mukhtarhama, vakalatnama or other written authority to institute or 

defend a suit when executed by a member of any of the Armed 
- Forces of the Union not in civil employment; 

(ii) application relating to supply for irrigation of water belonging to Gov¬ 

ernment; 

(iii) first application (other than a petition containing a criminal charge 
of information) for the summons of a witness or other person to attend 
either to give evidence or to produce a document or in respect of the 
production or filing of an exhibit not being an affidavit made for the 
immediate purpose of being produced in Court; 

(iv) bail bonds in criminal cases, recognizances to pros^ute or give evidence 
and 'recognizances for personal appearance or otherwise; 

(v) petition, application, charge or information respectmg an> offence when 

preseoted, made or laid to or before a police officer; 

(vi) petition by a prisoner or other persoiT in duress or under restraint of 
any Court or its officer; 

(vii) complaint of a public servant as defined in the Indian Penal Code 1860 
(Central Act XLV of 1860). or an officer of the State Railway relating 
to matters arising out of, or in connection \\ith, discharge of his offi¬ 
cial duty; 

- (viii) application for the payment of money due by the State Government to 
the applicant, other than an application for refund of lapsed deposit 

made six months after the date on which the amount lapsed to tlic 

« 

State Government; 

(i*) petition of, appeal against any municipal tax; 

(x) an application for compensation under any law for the time being in 

force relating to the acquisition of property for public purposes; 

(xi) petition of appeal by a Government servant or a servant ' i iheComt-f 
Wards when presented to any sui)erior officer or Govern.nent againsi 
orders of dismis.sal, reduction or suspension; copies of such orders filed 
with such appeals,, and applications for obtaining such copies. 


Section 63 — 

Raiastban Court-fees and Suits Valua¬ 
tion Act (XXn of 1961), Sections 63 (2), 
6J and 62 — Refund of Court-fee — Who 


Note 1 

<rtii nrfler — Under Sectinn 63 f2> Court 
can order it:fiind and not Collector 1969 
naj LW 173 (175). 
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65. Power tp reduce or remit fees.—The State Government may, by’ notifi¬ 
cation in the official Gazette reduce or remit, in the whole or in any part of the 
territory of this State, all or any of the fees chargeable under this Act, and may, 
in like manner, cancel or vary such notification. 


CHAPTER V] 


II 


MISCELLANEOUS 

66. Collection of fees by stamps.—(1) All fees chargeable under *this Act 
shall be collected by stamps. 

(2) The stamps used to denote any fee chargeable under this Act shall be 
impre.ssed or adhesive or partly impressed and partly adhesive, as the State Gov* 
ernment may, by notification in the official Gazette, from time to time, direct. 

67. Amended document.—Where any document which ought to bear a 
stamp under this Act is amended in order merely 'to correct a mistake and to 
make it conform to the original intention of the parties, it shall not be necessary 
to impose a fresh stamp. 

68. Cancellation of stamp.—(1) No document requiring a stamp under this 
Act shall be filed or acted upon in any proceeding in any Court or office until the 
stamp has been cancelled. 

(2) Such officer as the Court or the heid of the office may, from time to 
time, appoint shall, on receiving any such document, forthwith effect such cancel¬ 
lation by punching out the figurehead so as to leave the amount designated on 
the stamp untouched, and the part removed by punching shall be burnt or other¬ 
wise destroyed. 


69. Deduction to be made.—Where allowance is made under this Act for 
damaged or spoiled stamps' or where fee already paid is directed to be refunded 
to any person by an order of Court, the Collector may, on the application of the 
person concerned, pay to him the amount of fee, or, where damaged or spoiled 
stamps are produced, he may, after satisfying himself about thejr genuineness, 
give in lieu thereof the same amount or value in stamps of the same or any other 
description, or if the applicant so desired, the same amount or value in money: 
provided that in all cases where money is paid in cash, a deduction shall be 
made of six iiaye paise for each rupee or fraction thereof. No such deduction 
shall, however, be made where refund is claimed in respect .of any fee paid in 
pursuance of an order of Court which has been varied or reversed in appeal. 

70. Penalty.—Any person appointed to sell stamps, who disobeys any rule 
made under this Act, and any person, not so appointed, who sells or offers for sale 
any stamps, shall be punishable with imprisonment for a term which may extend 
to six months, or with fine which may extend to five hundred rupees, or with 
both. 

71. Power of High Court to make rules.—(1) The High Court may make 
rules to, provide for or regulate all or any of the following matters, namely:— 

(a) the fees payable for serving and executing processes issued by the High 

Court in its appellate jurisdiction and by the Civil and Criminal Courts 
subordinate thereto; 

(b) the remuneration of persons employed by the Court mentioned in 

clause (a) in the service or execution of processes; 

(.c) the fixing by District and Sessions Judges and District Magistrates of 
the number of process-servers necessary to- be employed for the service 
and execution of processes issued from their respective Courts and the 
Courts subordinate thereto; 

fd) the display in each Court of a table in English and in Hindi showing 
the fees payable for the service and execution of processes. 
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(2) All rules made unc^pr sub-section (1) shall be subject to conBimalion by 
the State Government with or without modification and on such confirmation llic\ 
shall be published in the official Gazette and shall thereupon have effect as if 
enacted in this Act. 

72. Power of Board of Revenue to make rules.—(1) The Board of Reveuiu- 
may, with the previous sanction of the State Government, make rules consistent 
with this Act to provide for or regulate all or any of the following matters, 
namely:— 

(a) the fee#; chargeable for seiving and executing processes issued by the 

Board of Revenue and by the Revenue Courts: 

(b) the remuneration of the persons necessary lo be employed for the se'- 

vice and execution of such processes; 

(c) the fixing by Collectors of the number of persons necessary tn be em¬ 

ployed for the service and execution of such processes; 

(d) the guidance of Collectors in the exercise of their powers under CJhap- 

ter VI; 

(2) All rules made under this section shall be published in the official Gazette 
ind on such publication shall have effect as if enacted in this Act. 

73. Pow.tr of State Government to make rules.—(1) The State Government 
may, by notification in the official Gazette, make rules® to provide foi the follow¬ 
ing matters, namely:— 

(a) the supply of stamps to be used under this Act; 

(b) the number of stamps to be used for denoting any fee chargeul>le iincier 

this Act; 

(c) the keeping of accounts of all stamps used under this Act; 

(d) the circumstances in which stamps may be held to be (t.un:igpcl or 

spoiled; 

(e) the circumstances and manner in which, and the authorities b\' which, 

allowance Tor used, damaged or spoiled stamps may be ma(ie; 

(1) the regulation of the sale of stamps to be used under this Act, ihe 

persons by whom alone such stamps may be sold and the duties and 

' remuneration of such persons; 

(jr) generally fdi* carrying out the purposes of this Act. 

(2) All rules made under this Act shall be laid, as soon as may be aftcM tlies 
are so made, before the House of the State Legislature, while it is in session, for 
a period of not less than fourteen days which may b§ comprised in one session or 
in two successive sessions and, if, before the expiry of the session in whicli they 
are so laid or of the session immediately following the House of the Slate Legis¬ 
lature makes any modification in any of such rules or resolves that any such rule 
should not be made, such rule shall tliereafter have effect only in such modified 
form or be of no effect, as the case may be, so however that an\' such modifica¬ 
tion or annulment shall be without prejudice to the validity of anything previously 
done thereunder. 

• For the Rajasthan Courl-fers aiul Suits Valuation Rules, 19fil, see Raj. Gaz., Extra., 

1-11-1961, Ft. IV (Ga). 

74. Repeal and saving.—(1) The Rajasthan Court-fees Act (Adaptation) Ordi¬ 
nance, 19.50 (Rajasthan Ordinance 9 of 19.50), the Rajastlian Suits Valuation Act, 
1958 (Rajasthan Act 111 of 19.58) and all enactments amending the aforesaid Ordi- 
nmi.ce and the Act are hereby repealed and the provisions of the Rajasthan ^ eneral 
Clauses Act. 195.5 (Rajasthan Act VIL of 1955), shall apply to such repeal. 

(2) Notwithstanding such repeal, all .suits and proceefdings instituted before 
the commencement of'"this Act and all proceedings’by way of appeal, revision or 
otliQrwise arising therefroifi,' whether instituted before or after such commenc^ 

shall be governed b> the provisions of the said Ordinance and the Act and 

; ij^.^les made thereunder. 
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Article 

1 


1 . 


2 , 


3 


4. 


6 , 


schedule 1 

Ad valorem Fees. 


Particulars 


a 


a set-off or 
appeal pre- 


Plaint or written statement pleaoing 
coujitcr claim or memorandum of 
vented to any Court — 

(i) When the amount or value of the subject- 

matter in dispute does not exceed one 
hundred rupees, for every five rupees, or part 
thereof. 

(ii) When the amount or value exceeds one 

hundred rupees, for every ten rupees, or part 
thereof up to one thousand rupees. 

(hi) When the amount or value exceeds one 

thousand rupees, for every'fifty rupees, or 
part thereof, in excess of one thousand 
rupees up to five thousand rupees. 

(iv) When the amount or value exceeds five 

thousand rupees, for every one hundred 

rupees, or part thereof, in excess of five 
thousand rupees. 

(a) Petition under section 26 of the Provincial 
Insolvency Act, 1920 (Central Act V of 
1920) as adapted or extending to the State 
Or application under section 95 of the 
Code of Civil Procedure, 1908 (Central Act 
V of 1908). 

(h) Appeal .igainst order on a petition or appU. 
cation falling under clause (a). 

(a) Petition under section 53 or section 54 of 
the Provincial Insolvency Act, 1920 (Cen¬ 
tral Act V of 1920) as' adapted or extend¬ 
ing to the State. 


(h) Appeal against order on a petition falling 
under clause (a) whether by the Official 
Receiver or by the unsuccessful party. 


Memorandum of appeal against order in proceed¬ 
ings und^r the Indian Succession Act, 1925 
(Central Act XXXfX of 1925). 


Application for review of judgment. 


Probate of a will or letters of administration with 
or without will annexed— 

When the amount or value of the estate in respect 
of which the grant of probate or letters is made 
exceeds one thousand rupees, but ^oes not exceed 
five thousand rupees. . 

When such amount or value exceeds five thousand 

rupees. 


Proper fees 
3 


Thirty-five naye paise. 


Seventy-five naye paise 


Three rupees. 


Five rupees. _ 

An amount equal to one-half 
the fee at the scale pre¬ 
scribed in article 1 on the 
amount or compensation 
claimed. 

On the scale prescribed in 
article 1 on the amount in 
dispute. 

An amount equal to one-nali 
the fee at the scale pre- 
scribed in article 1 on the 
market value of the subject- 
matter, subject- to a maxi¬ 
mum fee of rupees five 
hundred. . 

An amount equal to onc-balt 
the fee at the scale pre¬ 
scribed ill article 1 on the 
market value of the subject- 
matter, subject to a oiaxi- 
mum fee of rupees nve 
hundred. , .. 

All amount equal to one-hall 

' the fee at the scale pre¬ 
scribed in article 1 on the 
amount or value of the sub¬ 
ject-matter- ., 

One-half of the fee payable 
on the plaint Qr memo* 
randum of appeal com¬ 
prising the relief .sought in 
the application for review* 


Two per centum 
amount or value. 


Three per centurn 
amount or value. 


on 


such 


on 


such 


Schedule 1, Article 1 —~ Note 1 
(1) .Appeal against an award of a Col¬ 
lector undei the Land Acquisition Act — 
.\ward amounts to decree under S. 29 of 
ibe Act — .Appeal against th<* award is 


an appeal against a decree and court-fee 
must be paid ^ under Schedule I, Article 1 
;ind not under Article 3, Schedidc 
Rai I.W 127 (128) = ILR (1967) 17 Raj 
T8. 
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i 


Article 

I 


Particulars 

9 


Proper foes 
3 


7. 


Two pur centum 
amount or value. 


On Mich 


Three per centum on 
amount or value. 


such 


Certificate under the Indian Succession .^ct. 1925 
(Central Act XXXIX of 1925) - 
\Vhere the amount or value of the del>t or security 
or the aggregate amount or value of the debts and 
securities specified in the certificate extends up to 
rupees five tnousand. 

Where such amount or value <?xceeds five thousand 
rupees. 

NOTE, (i) \Miere a certificate is extended under section 376 of the Indian Succession 
Act* 1925 (Central Act XXXIX of 1925) fee shall be computed on tlic amount for which a 
certificate is sought to be extended and the amount for which a certificate or certificates has or 
have already been issued credit being given for the fee already paid. 

(2) The amount of a dei)t is its amount, including interest, the day on which the inclu* 
sion of the debt in tlic certificate is applied for so far us sucii amount can be ascertained. 

. (3) Whether or not any power with respect to .a security specified In a certificate has 
been conferred under the Act, and where sucli a iwwer lus been so conferred, whether the 
power is for the receiving of interest or dividends, on. or for the negotiation or transfer of the 
security, or for both purposes the value of the security is its market value on the day on 
which the inclusion of tne security in the certificate i' applied for, so far as such value can be 
ascertained. 

. SCHEDliEE n • 

Fixed Fees. 


Article 

i 


Particulars. 

2 


Proper fee 
3 


1 . 


Ten rupees. 


Twenty rupees. 


T wenty rupees. 


Twenty rupees, 


Twenty rupees. 


3. 


(i) Petition in a suit under the .Native t^onverlN 
Marriage Dissolution Act, 1866 ((.'entra! Act 
XXI of 1866). 

(ii) Petition, plaint or memorandum of appeal 

when presented to a Court under the Dis. 
solution of Muslim . Marriage Act, 1939 
(Ontral Act Vill of 1939). 

(iii) .Petition under the Indian Divorce Act, 1809 

(Antral Act IV of 1869) excluding petition 
under section 44 of tliat Act, ana every 
memorandum of appeal under section 55 of 
that Act. 

(iv) Plaint or memorandum of appeal under the 

Parsi Marriage and Divorce Act, 1936 
(Central' Act III of 1936) or a counter claim 
made under section .37 of that Act. 

(v) Petition or memiorandum of appeal under the 
. Special Marriages Act, l9o4 (Central Act 
XLIII of 1954) or under the Hindu Mar¬ 
riage Act, -1955 (Central Act XXV of 
1955). 

A'rpIanrtMmi,—if in a petition or suit fulling under any of these clauses there is a 

specific claim for damages, separate fee at the rates specified in 
article 1 of Schedule 1 shall be charged on the amount of damages 
claimed. 

Undertaking under section 49 of the Indian Divorce 
Act, 1809 (Central Act IV of 1869). 

Memorandum of appeal from an order inclusive of * 
an order deterntihing any gue.stion under sec¬ 
tion^? or .section 144 of the Code of Civil Proce* 
dure, 1908 (Central Act V of 1908) and not 
otherwise provided for when presented— 

(i) to any Court other than the High Court or .to 
any Executive Officer other than the Board 
of Revenue oc^Chief Executive Authority. 


One rupee. 


One rupee. 


V 


Nv 






Schedule 2, Article 3 — Note 1 

4 ^ 

(1)* Article 3 contemplates a^l^eal from .sition Act — Meld court;^fee is payable 

and not^'fi'diih decree — Appeal undei Schedule 1, Article 1 and not under 

given bv Collector — Award .\rlicic 3, Schedule 2. 1967 Raj LW 127 

ii‘|L decree under S.’2fl'nf the Land Aegui- ('28' = ILR (1907) 17 Raj 78. 
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Article 


Particulars 



Proper fees 
_3 


(ii) to the Board of Revenue or Chief Executive Two rupees. 

Authority. 

(iii) to the High Court. 

From an order— 

(1) Where the order was passed by a subordinate 

Court or other authority— 

(a> if the order relates to a suit or ’ proceeding, Ten rupees, 
the value of which exceeds one thousand 
rupees. ' 

(b) in any .other case. rive rupees. 

(2) Where the appeal is from the judgment of a 

single Judge of High C^urt of Rajasthan 
under any law for the time* being in force 

(a) from an order passed in exercise of appellate Ten rupees. 

jurisdiction. ^ . 

(b) in any other case. One hundred rupees. 

(31 Where the appeal is under section 45-B of the One hundred rupee.s. 

Banking Companies Act, 1949 (Central Act 
10 of 1949). 

• (4) Where the appeal is under section 411A of the . Five rupees. 

C^de of Criminal Procedure, 1898 (Central 
Act V of 1898). 

Rv) to the State Government in pursuance Five rupees, 

of a statutory right to appeal for which 
no court-fee is levialile under any other 
enactment. 

4. Mernorandum of appeal -under section 39 of the 

Arbitration Act. 1940 (Central Act X of 1940) 

(i) where the value for jurisdiction does not Fifteen rupees. 

exceed Rs. 3,000. 

(ii) in any Other case. One hundred rupees. 

5. Copy or translation of a judgment or order not being 

or having the force of a decree— 

When suen judgment or Order is passed by any Civil 
Court other than the High Court or by the Presid¬ 
ing Officer of any Revenue Court or office or by 
any Other Court or Judicial or Executive Autho- 
rity — ' ^ 

(a) if the amount or value of the subject-matter is Fifty naye paise. 

fifty or less than fifty rupees; • 

(b) if such amount or value exceeds fifty rupees. One rupee. 

V'hen such judgment or order is passed by the Two rupees. 

High Court. 

6. Copy Or translation of a judgment or order of a Fifty naye paise. 

Criminal Court. 

7. Copy of a decree Or order having the force of a 

decree— 

When such decree or order is made by any Court 
other than the High Clourt— 

(a) if the amount or value of the subject-matter Seventy-five naye paise. 

of the suit wherein such decree or order is 

made is fifty or less than fifty rupees; ' , * 

(b) if such amount or value exceeds fifty rupees. One rupee and ntty-nay 

paise. 

When such decree or order is made by the High Five rupees. 

Court. 

8. Copy of any document liable to stamp duty under 

the Rajasthan Stamp Law (Adaptation) Act, 1952 . 

(Rajasthan Act VII of 1952), when left by any 
party to a suit or proceeding in place of the 

original withdrawn— • , 4 , , u » 

(a) when the stamp duty chargeable on the .The amount of I 

original does not exceed one rupee;’ chargeable on the original. 

(b) in any Other case.' One rupee. 



1^1 

nrhe] Ra 


1 • 
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Articlo 


9. 


10 . 




< I 


>« 


PiirticulurS- 

2 


Proper fee 

3 


Copy of any revenue or 'judicial proceeding or 
order not otherwi'^e provided for by this Act or 
copy of any account, statement, report, or the hke 
taken out of any Court or otBce of any pubUo 
officer — 

For every document. 

(a) Application or petition presented under 

Cnapter IV of the Motor Vehicles Act, 1939 
(Central Act IV of 1939) ^ ^ 

(i) when presented to a Regional Transport 
Authority or its Chairman or Secretary. 

(ii) when presented to the State Transport 
Authority or its Chairman or Secretary. 

(b) Application or petition presented to any 
Executive Officer under any Act for the time 
being in force for the conservancy or im. 
provement of any place if the application or 
petition relates solely to such conservancy or 
improvement. 

(c) Application or petition presented to any Board 

or Executive Officer for a copy or translation 
of any order passed by such Board or Officer 
or of any other document on record in such 
office. _ , , 

(d) Application to a Forest Officer by a forest 
contractor for extension of the period or 

lease * . . 

(i) if the value of the subject-matter of the 
lease is Rs. 5,000 or less; 

(ii) if such value exceeds Rs. 5,000 for every 

Rs. 1,000 or part thereof, in excess of 
Rs. 5,000. , 

(e) Application for attestation of private docu¬ 
ments intended to be used outside India. 

ff) Application fpr lapsed deposit prc'^ented after 
six months after the date on which the 
amount lapsed to the Government 

(i) when the amount or deposit does not 
exceed Rs. SO;. 

<ii) when the amount or deposit exceeds 
Rs. 50 but does not exceed Rs. 1,000; 

(Hi) when it exceeds Rs. 1,000. 

(g) Application or petition presented to the State 
Government and not otherwise provided 
for — 

' (i) which involves the exercise or non¬ 

exercise of power conferred by law or 
rule having the force of law: 

(ii) in other cases. 

(h) Application or petition presented to the Board 
of Revenue or Chief Executive Authority and 
not otherwise provided for — 

(i)' which . involves the exercise or non- 
‘ exercise of power conferred by law or 

, ■ rule having the force of law; 

,;, (ii) in other cases. 

XppiicaUon or petition nol^ 




. I’ ' » 

“ i I'} 


I 




t • t 




clause (gj or clause (h) and presented to a 
j^ublic officer or in a public office and not 
Otherwise provided for - 
(i) which involves the exercise or non¬ 
exercise of power conferred by the fav¬ 
or rule having the force of law; 

(ti) in other cases 



. IVdL 7.1 3 .A. M. 26 


Seventy-five naye p iise. 


Two rupees and fifty 
patse. 

Five rupees. 
Twenty-five naye paise. 


nave- 


Twenty-five naye pai'^e 


Five rupees. 
One rupee. 

One rupee. 


Fifty naye paise 
One rupee. 

Two rupees. 


Two rupees. 


’Fifty naye paise 


^Two rupees. 

One rupee and fifty naye 
paise. 


One rupee. 


Twenty-five naye paise. 
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Article 

1 


Particulars 

2 


Proper fee 


11 . 


f • 


« 


(a) Application or petition pre'^ented to any Court 

for a copy or translation of any judgment, 
decree or any proceeding or of order passed 
by such Court or of any other document on 
record in such Court. 

(b) Application or petition presented to any Qvil 

Court other than a principal Civil Court of 
original juri'-dictioi; or to any Court of Small 
Causes constituted under the Rajasthan Small 
Cjiuses Courts Ordinance, 1950 Rajasthan 
Ordinance (VIII of 1950), in relation to 
anv suit or case in which the amount or 
value of the subject-matter is less than 
Rs. 50. 

(cj Application to any Court that records may be 
called from another Court, when the Court 
grants the application and is of opinion that 
the transmission of such records involves the 
use of the post. 

(d) Application or petition presented to a Court 

for determination of the amount of compen¬ 
sation to be paid by a landlord to his tenant. 

(e) A written complaint or charge of any offence . 

other than an offence for which a police 
officer may, under the Ck)de of Criminal 
Procedure, arrest without warrant and 
presented to any Criminal Court and an oral 
complaint of any such offence reduced to 
writing under the Code of Criminal Pro¬ 
cedure, 1898 (Central Act V of 1898). 

(f) Application or j^tition presented to any Court, 

or to any Magistr.ite in his executive capacity 
and not otherwise provided for. 

(g) Application for arrest or attachment before 
judgment or for tempora^ injunction — 

(i) when presented to a (5ivil Court other than 
the High Court in relation to any .suit or 
proceeding — 

(ii) when presented to the High Court , 

(h) Application or petition under section 47 and 
Order XXl, Rules 58 and 90 of the Code of 
Civil Procedure, 1908 (Central Act V of 1908) — 

(i) when filed in a Court subordinate to the 

High Court. 

(ii) when filed in the High Court ^ 

(i) Application or petition under section.s 34, 72,’'^^ 

73 and 74 of the Indian Trusts Act, 1^2 
(Central Act H of 1882). 

(j) (i) Application for probate or letters of adminis¬ 

tration to have effect throughout India. 

(ii) Application for probate or letters of ad- . 
ministration not falling under clause (i) — 

(1) if the value of the estate does not ex¬ 

ceed Rs. 1000; 

(2) if the value exceeds Rs. l,f)0(V ’ 


Fifteen-naye paise.— 


-I 


/ t 


Twenty-five naye paise. 


.t'f 


Seventy-five naye paise in 
addition to the fee leviable 
on the application. 


One rujoee. 


One rujjee. * 


I • • 


a 

t 


Fift)^ naye paise. . 






One rupcer ‘ 
Five rupees. 

■ ‘ 1 M.j 

I ’ ’ (i> 


One rupee, 

Five'rupees. 
Five rupeei*^ 




T. 


Twenty-five rupees, 




• i 

fk) Original petittons not otherwise provided for 
when filed in — , 

(i) a Court subordinate to the High Court; 


Seventy-five naye paise. 

\ 

Five rupees. 

Provided that if a caveat W 
, entered and the application 
is'registered as a suit, one- 
h-.lf the scale of fee pr^ 
cribed in Article 1 of Sch^ 
dole I qri! ^he market value 
of the'estate less the fee 
already Jiaid on the appli- 
' cation sbkU be levied. 

* i'. 

Two ru](>ees. 
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r 




jt 


• t 

\ 


Particulars 

o 


1.. ; 


13. 

*»»lf •><> 

J4. 

4 

*Aj 


Proper fee 
3 




I ■ (li) the’ iPigh Court. 

■ fl) ApnUcatioi) to set aside an award under tl\e 
Arbitration Act. 1940 (Central Act X of l‘)40) - 

(1) if the value of the subject-matter of the 
award does not exceed Rs. 5.000. 

(2) if such value exceeds Rs. 5,000 but does not 
exceed Rs. 10,000, 

(3) if such value exceeds Rs. 10,000. 
fm) Application under section 14 or section 20 of 

the Arbitration Act, 1940. (Cciitral Act X of 
1940) for a direction for fi ing an award or foi 
an order for filing an agreement and applica¬ 
tion for enforcing foreign awards — 

(1) if the value of the subject-matter of the 
awaixl does not exceed Rs. 5,000; 

(2) if such value exceeds Rsf, 5,000 but Aloes 
not exceed Rs. 10,000; 

(3) if such value Exceeds, Rs*. 10,000. 

(n) Petition to the High Court for the admission of 
an Advocate or Vakil. 

(o) Application presented to tlie High Coprt under 
' section 24 of the Press (Objectionable Matter) 

• Act, 1951 (Central Act LVI of 1951). 

(p) Revision petition presented to the High Court 
under section 115 of the Code of Civil Proce. 
dure, 1908 (Central Act V of- 1908), under 
section 23 of the Rajasthan Small Causes 
Courts Ordinance, 1950 (Rajasthan Ordinance 
Vrri of 1950) or under the provisions of any 
other Act, arising out of a suit or proceeding - 
(i) if the value of the suit or proceeding to 

which the order sought to be revised re- 
' lates does not exceed Rs. 1,000; 

(if) if such value exceeds Rs. 1,000. 

(q) Petition under sections 391, 439 and 522 Of the 
Indian Conipani/es Act, 1958 (Central Act I of 

. 1950) in connection with- the winding up of a 
company. ^ ‘ 

(r) Petition to the High Court under Article 226 of 
I ,,the Constitution for a writ other than the 

writ of Habea^ Corpus Or a petition under 
Article 227 of the Constitution. 

‘ (s) AppTic^on or petition presented to the High 
Court and not otherwise specifically provided 
for. 

(t) Election-petition questioning the election of a 
person in respect of the office of — 

. Member of any local authority; 

(if) Chairman or Vice-Chairman of Municipal 
. Board or Sarpanch or Up-Sarpanch of a 
Villase Panchayat or Chairman of a Nyaya 
.Fancmayat; 

(iii) Pradhan or Up^PraBh^n of a Panchayat 
Samiti or Framukh or jQp-Pramukh of a 
' ' V ' Zila Parlshad or President or Vice-PresU 
' dent of a Municipal Council.— 

Application for leave to sue as a pauper. 

Application for leave to appeal as a pauper— 

(i) when presented to a Court sulx>rdinate'to the 

_ High CourtI .'■) - . i> • --.i 

(ii) when presented to the High Court; .,»! •; 

Bail bond or other instrument of oblation given in 
, .rarsuance of an orderimade, by aX^uHor Ma^s. 

Uddef* W seht 6n ?f the Code of CrlmSal. 
»S ((Sirtrat Act V of 1898) oiThe , 
Coda of Qvll Procedure, 1908 (Central Act V of , 


Ten rupees. 


•Twenty.five rupees, 
One hundred rupees. 
Two hundred ami fifty 


rupees 


Fifteen rupees. 

One hundred rupees. 

Two hundred and fifty 
Twenty rupees, 

F'ifty rupees. 


rujjecs 


Five rupees. 


Ten rupees. 

One hundred rupees. 


Twenty-five rupees. 


Two rupees. 


Ten rupees. 
Twenty-five rupees. / 


Fifty rupees. 


4 

\ 




tu 


I . * • J 

Scy^nly-fivc naye paise. 
Onti rupee! 


OH . 


<(.; 


<1 / 


■*« 


Two nipeesv 
Seventy-five naye paise. 


,T.,. • 

• iM t 

» 1 • • i J t t 

> f ► i ► »/ •* 


. i 
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Article 

1 


l^ailicular.s 

o 


Proper fee 
3 


15. 

16. 


17 


C;u-cat. 


Every copy of power of attorney when filed in any 
suit or proceedings, 

Mukhtarnama or Vakalatnama when presented for 
the conduct of any one case — 

^a) to any Civil or Criminal Court other than a 
High Court or to any Revenue Courti or to 
C^lector or Magistrate, or other execu¬ 
tive othcer except such as are mentioned in 
clauses (b) and (c) of this Article. 

(b) to a Commissioner of Revenue, Circuit or 

Customs Or to any officer charged with the 

executive administration of a Division, not 

being the Chief Revenue or Executive Autho¬ 
rity. 

(c) to a High Court, Chief Commissioner. Board 
of Revenue, or other Chief Controlling Re¬ 
venue or Executive Authority. 

Agreement in writing stating a question for the 
opinion of the Court under the Code of Civil 
Procedure, 1908 (Central Act V of 1908) - 

(i) in a case where the value of the subject-matter 

does not exceed Rs. 5,000, 

(ii) in any other case. 


Seventy-five naye pai.se. 


f‘ifty naye paisa. 


One rupee 


Two rupees 


Fifteen rupees. 

One hundred rupees. 
Ten rupees. 


SCHEDULE m 

i PART I 

(See Section 50) ' ' 

Fon» o/ Valiuxtion (to be used with such modifications, if anut 

l.\ THE COURT OF “ ^ of 

of tho Estau of <”■ ^ 

M"’ ‘''= executor (or one of th® 

Ariuexnm A fn . deceased, aVid that I hai'e truly set forth 

^S^d V ^bove named deceased die^ 

^Sirto oo^Ll tomyhlnfe 'i"’® !'« death, a.,d Which has conre. or is 

allowed to'doduc'i.''^^ ‘ Annexure B all the itejns I am by law 

was o.fihi d a[f of d^r/h of ,‘hf exclusive only of the last mentioned items, 

js"* -under the value of. 

of my‘’i„fonnaUo'a and be^e'r® Valuation is true to the best 

the jIJa. application is m ,edj{'tt?6n7 •y^aT'Yr'om" Ae"d^ta®’of 

ANNEXURE A 

the bii'fk*'hoiJsphnlfl immovable property of deceased. ,Cash in hand and at 

the baij^k, household goods, wearing apparel, books, plate, jewels etc. 

koneriv in according to best of Executor’s or Administrator’s belief). 

transferable at the Public Debt Office. 

e api,YicmioS!"^‘’trcase^mtl“M? ' 

Irnmovalde property, consisting of..ii.;...-...' ‘ ‘ ' l' 

date of the aDDhLTti^^^^^ t>f the' deceased or on the 

cuKc ui ine application, as the case may be)* • **i f») < Sim ♦tfi ■ 4 / • , 

Leasehold property*^ ^ • i .il i.* r' JjivH 

the e.stiml^Id'^TrS>!ffl leases for y'earrdeter rainablfc’state'the ppriod of!the lease and 

date of the applicatiSn. as the ca?rmay®bSf^ arrears ;d;,e on the ^te pf death or on the 

Property in public companies, ’* , 

on the date^of death or 

on tne date oi the application, as the case may be). - , 


th 
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PoHcies' of insurance upon life, money out on mortgages and other securities, such as 
boifds^ hill-i, notes and olhJr '^eouritit'S for m6m>y. ' ' ‘ 

(Slate the amount of the whole on the date of the death or on the date of the appHi a. 

tioiii as the case may be). 

I^bts. 

(Other than bad deb^s., 

Stock In trade. 

(State the estimated value, if any). 

Otiier property not comprised under the foregoing heads. 

(State the estimated value, if anv). 


f • 


f'otai 


Deduct lten)S snuwn tn Aunexure O in Ifte manner provided in sub-section (2) of 
section 51. 


t« 


Net value of the 
Estate 


ANMEXURE B 
Scludule of debts etc- ■ 

Rs. nP. 

► « 

Amount of de))ls due and qyv'ing from the deceased, legally paya)>Ie out of the estate. 

\m0unt of expenses' connected with funeral rites and ceremonies. 

Amount of rhortgage encurhbrances. 

• Property held in trust not beneficially or with general power to Confer a hejjefii ial 

i nterest. 

.Other property not subject to duty. 

PART TI 

Amended Form of Valutlion of Estate 
(See Sections 56 coid 5S) 

IN THE COURT Oh 

Be : Probate of the tout Of ■ ior Administmlton of} 

thf Esta^ of Deuased. 

1. I (A. B.) am the executor (or One of the e.vecutors or one of the next of kin, as tlie 
case may be) of.^ 

2. F^robate was (or letters of administration were) granted to me on. 

I ^,3. It has now been discovered that the net value of the estate on which ceurl-fee ptid 
wis i|C|t correctly Ascertained. 

4. I have now truly set forth in Annexure A to this amended Form of VaIu1?ion all th^ 

estate of__deceased at the date of his death 

the application for probate (or letter^ of administration) which has come or is 
likely to come to my hands'. 

5. I further naive now truly set forth in Annexure B all the items which I am by law 

allowed to deduct. ' , . . 

6. I>. further declare that the said estate, exclusive only of the last mentioned items, at 

the date of the the ^eceased was under the value of. 

this application is. 

7. ,r, (A, B) further,declare that what is stated in this amended Form of Valuation is true 
'.0 the best of rny information and belief. 

(Signed) A. 13.... 


Valuation on which 
courUfec was paid, 

Total 


ANNEXURE A . 

■Aosended valu ition of the estate o f decersed. 
Increase. Decrease. 


j ( 


Valuation as 
now amended. 


Deduct items shown in Annexure B in the manner provided in sub-section (2) of 
section 51>. ^ 

‘ Amended net value 

of E.state. ' n —~ 

■ h ■ ) ' ANNEXURE B 

A^fen^d Schedule of debts, etc. 

Valuation on which . Increase. Decrease Valuation as 

court-fee was paid. now amended 

Tcffad^ T>t<. ■ t s > \ ^ , 

■ i ’ fT ii t i - ■ - - - - - , 
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[THE] TAMIL NAOU COURT-FEES ANO SUITS VALUATION ACT 

(T. N. ACT XIV OF 19.55) 

/The Act prinle<I here is as amended by Madras Act XXXVI of 1955- Mad 
A. L. O., 19o7; Madias Acts IX of 19fi0; XXXIX of 1961- aud ’ 

XXII of 1965.J 
CONIENTS 

PREAMBLE 

:ECTI0N 

CHAPTER J 
PRELIMINARY 

1. Short title, extent and commence- 


inent. 

2. Application of Act. 
H. Definitions. 


CHAPTER II 

LIABILITY TO PAY FEE 

4. Levy of fee in Courts and public 

unices. 

% 

o. Fees on documents inadvertently re¬ 
ceived. 

6. Multifarious suits. 

7. Determination of market value. 

5. Set-off or counter-claim. 

V. Documents falling under tM'O 
mure descriptions. 


or 


10 . 


CHAPTER HI 

DETERMINATION OF FEE 
Statement of particulars of subject- 
matter of suit and plaintilPs valua¬ 
tion thereof. 

11. Decision as to proper fee in the High 

Court. 

12. Decision as to proper fee in other 

Courts. 

13. Additional fee on issues framed. 

14. Relinquishment of portion of claim. 
1 j. Fee payable on written statements. 

16. Fee payable on appeals, etc. 

17. Fee payable on petitions, applica- 

tions, etc. 

18. Court-fee examiners. 

19. Inquiry and commission. 

20. Notice to the State Government. 

CHAPTER IV 
COMPUTATION OF FEE 

21. Fee how reckoned. 

21-A. Fee to be computed to the 

multiple of five palse. 

Suits for money. 

23. Suits for maintenance. 

24. Suits for movable property* 

25. Suits for declaration* 

26. Adoption suits. 

27. Suits for injunction. 

2?* S'*?!® to trust property. 

29, Suits for possession under the Spec!- 

fic Relief Act, 1877* 

30. Suits for possession not otherwise 

provided for. 


2i’ S'***® relating: to easemenis. 

32. Pre-emption suits. 

•‘fjating to mortgages, 
ff- relating to Kanams. 

35. Suits for accounts. 

36. Suits for dissolution of partnershiu. 

37. Partition suits. 

38. Suits for joint possession. 

39. Administration suits. 

10 . Suits for cancellation of decrees, etc. 

41. Suits to set aside attachment, etc. 

42. Suits for specific performance* 

43. Suits between landlord and tenant. 

mesne profits. 

44-A. Suits for the interest of assignee 
of land revenue* 

45. Suits under the Tamil Nadu Survey 

and Boundaries Act, 1923* 

46. Suits to alter or cancel entry In a 

register. 

47. Suits relating to public matters. 

48. Interpleader suits. 

49. Third party proceedings. ‘ 

50. Suits not otherwise provided for. 

51. Fee on memorandum, of appeal 

against order relating to compen¬ 
sation. 

52. Appeals. 


CHAPTER V : 

VALUATION OF SUITS 

.53. Suits not otherwise provided'for. 

54. Procedure where objection is takeii, 
on appeal or revision that a suit or 
appeal was not properly valued fpr 
Jurisdictional purposes. 


CHAPTER VI 

PROBATES. LETTERS OF ADMINIS¬ 
TRATION AND CERTIFICATES 
OF ADMINISTRATION 

55. Application for probate or letters 

of adminfstration. 

56. Levy of fee. 

57. Grant of probate, 

58. Relief in cases of several grants. 

59. Inquiry by the Collector. 

60. Application to Court and powers ol 

Court. 

61. Provision for cases where too low a 

fee has been paid. 

62. Administrator to give proper secn- 

- rity before letters stamped. —* 

63. Relief when too high a fee has been 

paid. 
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75. Stamps to be impressed or adhesive. 
7$. Amended document. 


64. Recovery of penalties, etc. 

65, Powers of Board of Revenue. 

i- ^ *:'< n -tN- i -1 • 1^ 

‘ ' CHAPTER vn 

REFUNDS AND REMISSIONS 

Refund iti eis^ of delay 1ti presen* 
■ fiction of plaint, etc. 

67. Refu-id in cases of remand. 

6^ Refund where Court reverses or 
' ’ mo&IBes former decision on ground 
of mistake. 

69. Refund on settlement before hear* 

ing. 

70. Refund of fee paid by mistake or in* 

advertence. 

71. Instruments of partition. 

72. Exemption of certain documents. 

73. Power to reduce or remit fees. 


,, CHAPTER VHI 

mSCELLANEOUS 

74, Collection of fees by s^mps. 


77. Cancellation of stamp. 

78. Deductlofi to be made. 

79. Penalty. ‘ 

80. Power of High Court to make rules. 

91 . Power of Board of Revenue to make 
rules. 

82. Power of Government t© make 
rules. 

63. Continuance in force of existing 
rules. 

84. Amendment of Central Act III of 

1873. 

85. Repeal of Central Act IV of 1877. 

86. Amendment of Centra! Act VII of 

1892. 

87. Repeal and saving. 

Savings in respect of the transferred 
lerrltory, 

SCHEDULE I.— Ad valorem fees. 
SCHEDULE II. . 

SCHEDULE III. 






[THE] TAMIL NADU* COURT-FEES AND SUITS VALUATION ACT 
1 (TAMIL NADU ACT 14 OF 1955) 

An Act to amend an4 consolidate the law relating to court-fees and valuation 

of suits in the ’[State of Tamil Nadu] 

Whereas it is necessary and expedient to amend and consolidate the law re- 
ia,ang to court-fees and valuation of suits in the ’[State of Tamil Nadu]: 

=Be it enacted in the Sixth Year of the Republic of India as follows — 

n Substituted for “Madras" and “State of Madras" by' Tamil Nadu Adaptation r.f 
Prdere, m 1969 (Wr©.f. 1441 v 1969)—Fort St. George Gazette L3-8-1969 Pt IV' 

Section 4. ^tra« . p.. 57.; /«, ’ ’ ’ 

< CHAPTER I 

' PRELIMINARY 

1. Short title, extent and commencement.—(1) This Act mav be called THE 

TAMIL NAipU COURT-FEES AND SUITS VALUATION AC^ 1955 

(2) I extends to the whole of the State of Tamil Nadu.’ 

I 

. (3) It shall come into force on such datef as the State Government mav bv 

notification in flie Fort St. George Gazette, appoint. 

[•] The Act has been extended to territories added to the State by Central Act 56 of 
- 1959 by T. N. Act 39 of 1961, Section 3 and Schedule I and to transferred 

territorfes by T. N. Act 22 of 1965. 

[f] The ‘Act came into force on 19-5-1955; and m the transferred territories or, 

; 1-7-1966. 

' ! . replication of Act—(1) 1'he provisions of'this Act shall not apply 
' U (w proceedings in the /Presidency Court of Small Causes, Madras; 

• La: (1>) presented or to be presented before an ofiicer serving under 

~tKe Gmtral Government. 

(2) Whefre^'arfy other law^ contains provisions relating to the levy of fee in 
respeGt>;oLproceedings under such other law. the provisions of this Act relating, 
to^the 4ei^ ' 6f fee in respect of such prbceemhgs shall' apply subject to the said 
iwwfsibife b£ Vubh other kw. 
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3. Definitions.—In this Act, unless the context otherwise require.s.— 

. . f 

(i) “appeal'’ includes a cross-objection; ,, 

(ii) “Court” means any Civil, Revenue, or Criminal Court and includes a 

Tribunal or other authority having jurisdiction under wiy special or 
local law to decide questions affecting the rights of parties; 

(iii) “prescribed” means prescribed by rules made under.this Act; , 

•[(iii-a) “transferred territory” means the Kanyakumari district'’ a'rxd the 

Shencottah taluk of the Tinmelveh district; and! 

1 ' :f .y 

(iv) expressions used and not defined in this Act or in the Tamil.. Nadu 
General Clauses Act 1891 (Tamil Nadu Act I of 1891), but defined in 
the Code of Civil Procedure, 1908, shall have the meanings tespec- 
tively assigned to them in the said Code. 

['] Word “arul” omitted and clause (iii-a) inserted by T. N. Act 22 of 1965, Sec. 4, 
Sch. II (w.e.t. 1-7*1966). 

CHAPTER n '* 

•T 

LIABILITY TO PAY FEE 


4. Lev'y of fee in Courts and public offices.—No document which is charge¬ 
able with lee under this Act shall— 

(i) be filed, exhibited or recorded in. or be acted on or furnished by^ any 
Court including the High Court, or i . {;;!) 

Cii) be filed, exhibited or recorded in any public office, or be acted on or- 
furnished by any public officer, unless in respect of such document 
. there be paid a fee of an amount not less than that indicated as 

chargeable under this Act: ' , < 

Provided that, whenever the filing or exhibition in a Criminal Court a 
(lociuuent in respect of which the proper fee has not been paid is in the opinion’ ^ 
ol ihe Court necessary to prevent a failure of justice, nothing contained in :this 
section shall be deemed to prohibit such filing or exhibition. , , 

5. Fees on documents inadvertently received.—When a document on ivhich 
the whole or any part of the fee prescribed by this Act has not been paid pro¬ 
duced or has, through mistake or 'inadvfertfence, been received in any Court or 
public office, the Court or the head of the office may, in its or his discretion at 
any time, allow the person by whom such fee is payable to pay the fee or part 
tliereof, as ■ the case may be, within such time as may be fixed; and upon such j 
payment, the document shall have the same force and effect as if *lhe full fee 
had been paid in the first instance. 


6. Multifarious suits.—(1) In any suit in which separate and distinef reliefs 
are sought based on the same cause of action, the plaint shall be chargeable with 
a fee on the aggregate value of the reliefs: 


Section 3 — Note 1 
(1) Section 3 (ii) of the Madras Court- 
fees and Suits Valuation Act contem¬ 
plates four classes of Courts, civil, reve¬ 
nue, criminal and any authority or Tri¬ 
bunal having jurisdiction under any 
special or local law to decide questions 
affecting rights of parties. A Collector 
acting under Section 46 of the Income- 
tax Act may be a Court within the 
meaning of this section. But he will 
not constitute a civil Court for pur- . 
poses of Section 41 (1) of the Court-fees 
Act. ILR (1960) Mad 371 (376) = (1960) 

1 MLJ 137. - 


Section 5 — Note 1- 

(1) Suit filed on original side of High 
Court — Transfer to City Civil Court 
under Act X of 1955 — Transfer by vir¬ 
tue of a statute and exe^-cise of discre¬ 
tion by High Court — Section 16 of 
Madras City Civil Courts ACt did not 
apply. There could be no levy of higher 
court-fee under Section 5- (1959)'1 Mad 
LJ 160 = 71 Mad LW 70L 

Section 6 — Note 1 ' 

U) -If a person sues several lessees 
who are recalcitrant, for recovering pps-,.i 
-«?iRs.«?ion of the several holdings leas^ out 
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Provided that, if a relief is sought only as ancillary to the main relief, tlie 
pl&inV shall be ohaigeable only on the value of the main relief. 

(2) Where more reliefs than one ha.sed on the same cause of action are sou'rht 
in«. the alternative in any suit, the plaint shall be chargeable with the highest ol 
the fees leviable on the reliefs. 

(3) Where a suit embraces two or more distinct and different causes of 
action and separate reliefs are sought based on them either alternatively or emnn- 
latively,^ the plaint shall be chargeable with the aggregate amount of tlie fees 
with which plaints would be chargeable under this Act if separate .suits were insti¬ 
tuted in respect of the several causes of action; 

‘ Provided that, where the causes of action in respect of reliefs claimed alter¬ 
natively against the same person arise out of the same transaction, the plaint shall 
be chargeable only with the. liighest of the fees chargeable on them. 

Nothing in the sub-section shall be deemed to affect any power confenecl 
Upon: a Court under Rule 6 of OKler II of the Code of Civil Procedure, 1908. 

(4) The provisions of this section shall apply mntatis mutandis to memoranda 
of appeals, applications, petitions and written statements. 

Explanation.—For the purpose of this section, a suit for possession of im¬ 
movable property and for mesne profits shall be deemed to be based on the same 
cause of action. 


■ ** Determinadon of market value.—(1) Save as otherwise provided, where 
the fee payable under this Act depends on the market value of any property, such 
value shall be determined as on the date of presentation of the plaint. 


Section 6 — Note 1 (contd.) 
to .them,, the cause of action against 
each lessee is dilTerent and distinct, re¬ 
lating to each lease and holding, and 
court-fee should be paid sepai'ately in 
respect of each holding under Section 7 
of the Act, even though the reliefs may 
be clubbed together under Sectioh 6 (3) 
of the Madras Court-fees and Suits 
Valuation , Act. Cases of conspiracy 
among several tenants to defeat the 
claims of the landowner might how¬ 
ever stand ort a different footing. ILR 
(1959) Mad 252.(354) = (1958) 2 MLJ 
536 = 71 Mad VW 754. 

(2) Suit against several tenants of 
plaintiff for a declaration that tenants 
have no permanent rights of occupancy 
— Plaint alleging conspiracy and joint 
denial of title by all tenants of different 
parcels of lands. The suit is based on a 
single cause of action, viz., joint denial 
of title by all the defendants. To such 
a, case section 6 (3) of the Madras Court- 
fees and Suits Valuation Act has no 
application/ (1958) 2 MLJ 412 (414). 


(4) Applicability — Agreement, bv 
defendant settling lands jointly on 24 
persons^ — Latter in possession and 

- cultivation but enjoying separate por¬ 
tions under arrangement among them¬ 
selves inter se without reference to de¬ 
fendant — Interference • by defendant 
with posses.sion — Suit by all sett'ees 
jointly for declaration, and injunction -- 
Held, on facts, the plaintiffs got only 
a single joint right and interference by 
the defendant with that right con.sti- 
tuted but one cause of action, there 
being only one subject-matter and the 
plaint did not comprise as many sub¬ 
jects as there were plaintiffs. No addi¬ 
tional Couit-fee need be paid. AIR 1962 
Mad 416 (417) = (1962) 1 Mad LJ 172. 

(5) Suit for partition of two properties 
— One properly claimed by plaintiff 
through mother—Other property claimed 
through grandfather — Held, claim 
to two properties related to two dis¬ 
tinct causes of action and separate 
court-fee must be paid upon each under 
Section 6. (1963) 76 Mad LW 257 (258). 




(3) Petition of the trustee of several 
devasthanams — Property of those 
dwasthanams acquired by Government 
by'^parate tiotiflcations — Petition to 
quai^b’ those notifleations — Petitioner 
a^rtiiig ri|^ts as trustee — Identity of 
to be decided could not impart 
'the right — Petitioner must 
•^•^'ahy petitions as there were in- 
aqipiS Whose right he sought to as- 
^•.Courtifee is to be paid under 
-r ru. ' the Madras Act. AIR 

2 Mad LJ 


Section 7 — Note 1 

(I) Plaintiff purchasing land adjacent 
to defendants' factory from the defen¬ 
dant — Land characterised as ryotwari 
land in the patta secured by plaintiff 
from Government in respect of the land 

— Suit for possession by plaintiff against 
defendant — Land valued for Co’urt-fee 
purposes as ryotwari land under .Sec¬ 
tion 7 (2) (a) of Madras Court Fees Act 
1955 — Held, land was valued properly 

— Court could not take into considera¬ 
tion the probabilities of its use in future 
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(2) Tlie market value of land in suits falling under Sections 25(a) 25(b) 27 (a) 
29, 30, 3/ (1), 3/ (3), 38, 45 or 48 shall be deemed to be— ,* ’ 

(a) where the land is ryotwan land—tliirty times the suivey assessment on 
the land: i 

Provided that, where the land forms part of a survey Held and is not seoa- 
rately assessed to revenue, the value of such part shall be deem^ to 
be thirty times such proportion of the siiivey assessment as the narC 
bears to the entire survey field. .t t t> ^ : 

Explnnation—Lands in the areas in «hich the Malabar Tenancy Act, 1929.’ 
IS in force shall be regarded as ryotwari lands. ;t 

(h) wl,ere the land is situated in an estate as defined in sub-srfction (2) of 
Sec. 3 ni the Ta.nd Nadu Estates Land Act, 1908, not being a land of 
the descnp ,on mentioned in snb-clanae (g) and such estate has been 
taken over by the Government under the Tamil Nadu Estates (Abolition 
and Conversion into RyoHvari) Act, 1948—thirty times the land re- 
\cnne payab c on the land under Section 23 of that Act; but, if a 
rvotwaii settlement has since been effected in pursuance of Section 22 

fived’^' ’ assessment as so 

;c) Where the land is situated in an estate which became an estate under 
the Tamil Nadu Estates Laud (Third Amendment) Act, 1936—thirty 
times the rent payable for the land as fixed under the Tamil Nadu 
Estates Land (Reduction of Rent) Act, 1947. ^ 

(d) ^ land is an 'estate' as defined in the Tamil Nadu Estates Land' 

♦ * ♦ * 

(i) where separate peishkush is recorded in the Collector's register as 

payable tor the estate—tliirty times peishkush; 

(ii) in any otlier case—thirty times the annual melvaram, realizable 

from tlie estate; 

(e) where the land is a minor inarn held under inam title deed—thirty times' 

the assessment as noted ip the village ‘B' Register; 

(f) 's in an inam village which is not an estate’ as defined in 
M b-sec. (2) of Section 3 of the Tamil Nadu Estates Land Act, 1908— 
thirt>- limes the rent payable in respect of it; 

(g) wliere the land is a house site whether assessed to full jevenue or not,! 

p lam m -e and, or is land not tailing within tlve foregoing descrip-' 
tion—Its market value. ..r hn ' 

rt! 

ot anything contained in sub-section (2), the market value- 

lie deeiued tn garden in tl^ transferred territory shall, in cases of dispute. 

I ind builcliiK/ 'mes the difference between the annual gross profits of such 

asses^rn^ of yielding annual profits W die, 

assessment, if any, due to the State Government.] ^ -rP » 

" Inserted by T, N, Act 22 .of 1965, S, 4 and Sch. II (w.e.f. 1-7-1966). ” 

*■ > - -- 

(3) Several holdings leased to different 
persons — Suit by landlord against^ 
lessees — No conspiracy between the 
tenants — Cause of action against each 
lessee is different and distinct, relating 
to each lease — Court-fee should be 
paid separately in respect of each hold-, 
ing under Section 7 of the Madras 
Court-fees and Suits Valuation Act even 
when the suits are clubb^ under 
Section 6 (3). {1958) 2 Mad LJ 536 . 

= 71 Mad LW 754. 


Section 7 — Note 1 (contd.) 

potentialities and value it 

of dispute regarding 
the quantum of a tax or any other 

the^'state^lh'^®^ between a subject and 
showIt® burden is on the State to 

Ind nlll Ik larger quantum is leviable 
f j .opf smaller one. (1958) 2 Mad 
LJ 536 (5,.',; = 71 Mad LW 754 
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y""' A NNiitten statement pleading a set-nfF or conn- 

ter-clttim shall be chargeable tee iu the same manner as a plaint. 

;9. Documents falling under two or more descriptions—Subject to the nrox i- 
Mons of the last preceding section, a document falling within two or moie dcscriiv 
bons m this Act shall where the fees chaigeable thereunder are dilfcrent he 
chargeable only with the highest of such fees: 

Pro\dded that where one of such descriptions is special and another general 
the fee chargeable shall be tee appropriate to the special description. 

CHAPTER HI 

DETERMINATION OF FEE 

subiect-matter of suit and plaintirs valuation 
payable under this Act on the plaint dc- 
wlth market value of the subject-matter ol the suit, the plaintifl\ha!l file 

th tlie plaint, a statement in the prescribed form, of particulars of the subjoct- 


Section 8 — Note 1 

(1) Counter-claim differs from set-off 
in the following respects — 

(1) Set-off is limited to money claims 
but there is no such limitation in 

case of counter-claims. 

(2) Set-off is a ground for defence 
Counter-claim, is not really a 
defence to the plaintiff s claim 
put IS a weapon of defence enab¬ 
ling the defendant to enforce his 
right or claim against the plain, 
tiff as effectively as an indepen¬ 
dent action of his own. 

(3) The plea of the defendant to the 
extent to which it operates on ari 
extinguishment of plaintiff s claim 
IS in the nature of set-off while 
in respect of the balance claimed 
by the defendant it partakes of the 

' ^fc***®**^®** counter-claim. AIR 
1967 Mad 300 (301) = (1966) 1 

Mad LJ 200. 

(2) The right to a set-off is the right 
to plead a debt or a money claim due 
from the plaintiff in deduction or ex- 
tmetion of the plaintiff's claim. A plea of 

where both the 
plaintiff s and defendant’s claims are for 
r^overy of money. AIR 1967 Mad 300 
(3011 = (1966). 1 Mad LJ 200. 

(3) Defendant claiming a set-off in a 
suit by plaintiff has to pay Court-fee on 
the amount of set-off. 79 Mad LW 159 
(162) = ILR (1966) 2 Mad 636. 

(4) Any claim in respect of which the 
defendant could bring an independent 
separate action against the plaintiir can 
form the subject-matter of a plea of 
counter, claim. Provided such a plea can 

corivraiently tried with the plain¬ 
tiffs claim. AIR 1967 Mad 300 (301) = 
(1966) 1 Mad LJ 200. 

(5) Every defence will not constitute 
® TOunter-claim. A person who has a 
n^ht ridt enforceable by an action but in 
some other way cannot enforce that 

^ counter-claim. AIR 19B7 Mad 
300 (303) = (1966) 1 Mad LJ 200. 

value of improvements 
oy the alienee in a suit for partition by 


® counter-claim. AIR 

^\j\J . 

can be made in a 
suit tor injunction, specific performance 
^ declaratiqn. AIR 1967 Mad 300 
(301) = (1966) 1 Mad LJ 200. 

(8) Suit for partition and separate 
possession — No question of plea of set- 
on can arise. AIR 1967 Mad 300 (30ij = 
(19661 1 Mad LJ 200. 

(9) A claim by a defendant in a suit 
for possession of property that he should 

I cost of improvements effect- 

eu by him as a condition of the decree 
for possession, is neither a claim for set- 
Oil nor one by way of counter-claim and 
Section 8 of the Madras Court-fees and 
Suits Valuation Act cannot apply to such 
Claims. AI'R 1961 Mad 527 (528) = 

^961 Mad 

355. Distinguished*) 

(10) Counter-claim — Suit for redemp- 
tion — Claim by defendants for value 
of improvements alleged to have been 
eJiected by him is in nature of counter- 
c aim against plaintiff — Court-fee on 

defendant. AIR 1961 

(11) Suit for the recovery of money— 
Defence that there was extinction of 
plaintiff s liability under settlement long 
anterior to suit leaving claim against 
plaintiff — The defendant in claiming 
adjustment of debt in his written state¬ 
ment and claiming a difference as due 
to him has to pay Court-fee only on the 
difference he claimed. (1966) 79 Mad LW 
159 (162) ILR (1966) 2 Mad 636. 

Section 9 — Note 1 

(1) Partnership already dissolved — 
Plaint praying for partition and sepa¬ 
rate possession of half share in partner¬ 
ship assets after providing for debts of 
firm — The suit is for accounts of a 
dissolved partnership — Court-fee is 
payable under Section 36 ( 1 ) and not 
Section 37 (2). 72 Mad L W 172 (173. 
174) = (1959) 1 Mad LJ 224, 
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tnatter of tlie suit and his valuation tliereof unless such particulars and the valua¬ 
tion are contained in the plaint. 

11. Decision as to proper fee in the High Court.—^Where, in a suit instituted 
in the High Court, in which, a fee is payable under this Act, any differehce wses 
between the officer whose duty it is to see that proper fee is paid and any party 
as to the necessity of paying a fee or the amount thereof, the question shall be re* 
ferred to the Taxing Officer who shall decide the same: ' ■ . 

Provided that, if in the opinion of the Taxing Officer, the question is one of 
general importance, he may refer it to the Chief Justice of the High Court or 
such Ju<lge or Judges of the High Court as the Chief Justice shall appoint, either 
generally or specially in this behalf: 


Provided further that, when the case comes up for disposal before the Court, 
the decision of the Taxing Officer may be reviewed by tl>e Court. . i 

12. Decision as to proper fee in other Courts.—(1) In every suit instituted in 
any Court other than the High Court, the Court shall, before ordering the plaint 
to be logistered, decide on the materials and allegations contained in the plaint 
anti on the materials contained in the statement, if any, filed under Section 10 the 
piopcr fee payable thereon, the decision being, however, subject to review, further 
rcN jew and correction in the manner specified in the succeeding sub-sections. • 

(2) Any defendant may, by his written statement filed before the first hear¬ 
ing of the suit or before evidence is recorded on the merits of the claim but subject 
U) I he next succeeding sub-section, not later, plead that the subject-matter of 
I lie suit has not been properly valued oi that the fee paid is not sufficient. All 
cjuestions arising on such pleas shall be heard and decided before evidence is re- 
toicied affecting such defendant, on the merits of the claim. If the Court decides 


Section 12 — Note 1 

(1) Ordinarily there are three stages 

at which a Court can enquire into the 
question whether a plaint or appeal 
has been properly. valued. They are: 
(a) Before the registration of the plaint 
or apjjeal. In such cases it will be open 
to the Court to review correct and fur¬ 
ther review its decision in the manner 
specilied in Section 12 (1) of the Madras 
Court-fees Act; (b) After the suit or 
appeal has been registered an issue on 
the question of Court-fee can be raised 
by the defendant or respondent and the 
Court should decide the matter. In such 
cases the decision will be binding on 
the Court that rendered it unless a fresh 
decision is asked for by the Court-fee 
Examiner: (c) On the objection of Court- 
fee Examiners under Section 18 of the 
Act. when a decision has been given on 
the report of the Court-fee Examiner 
no further review or reconsideration is 
possible except by an appellate Court 
under Section 12 (4) of the Act. 73 Mad 
LW 625 (628) (1960) 2 MLJ 527. 

(2) The duty of assessing, deficit court- 
fee rests on the Court and not on the 
court-fee examiner — The Court while 
assessing the deficit court-fee ought to 
give full reasons for its assessment. 
(1958) 2 Mad LJ 536 (537) = 71 MLW 
754. 

(3) The word ‘plead’ used in the sec¬ 
tion is wider than, and is not restricted 
only to, the written statement. A defen¬ 
dant has opportunity to raise an objec¬ 
tion relating to court-fee either at the 


time of filing his written statement or 
subsequently by a petition supported by 
an aflidavit before the evidence is re¬ 
corded. (1958) 71 Mad LW 116 (118) * 
(1958) 1 Mad LJ 308. 

(4) Plaintiff ordered to pay deficit 
Court-fee — Plaintiff can file a revision 
against the order without waiting for 
a dismissal, of suit for default in pay¬ 
ment and then file an appeal. AIR 1959 
Mad 155 (156) = (1959) 1 Mad LJ 151. 

(5) Though the new sub-sections (2) 
and (3) of Section 12 (Madras Amend¬ 
ment, 1955), give a statutory right to 
the .defendant to raise objections to the 
adequacy of the court-fee paid by the 
plaintiff, in practice, so far as mofussu 
Courts are concerned, there has been no 
startling departure and in fact what 
was being done in practice has ^een 
placed on a statutory basis now. The 
field of investigation in regard to eourt- 
fees is confined practically to the deter¬ 
mination of two points, viz., under-erti- 
mation of the subject of suit ana tne 
category under which it should fall 
the purpose of court-fee, and cannot w 
larger than what ‘it was before. Aik 
1958 Mad 573 (575, 576) — (1958) 1 Mad 
LJ 21. 

(6) Partition suit — Deficit court^ 
— Court granting time to pay — 
fault — One of defendants applying 

to be transposed as ^ 

offering to pay court-fee — Coun 
has jurisdiction to allow 
tion — Plaint though imper^ct is 
still valid for purposes of order 

4 




N 
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the subject-matter of the suit has not been properly valued or that the fee 
not sufRcient, the Court shall fix ,a date before which the plaint sliali ho 
amjend^ in accordance with the Cqur.t's decision and the deficit fee shall he 
paid, u the plaint be not amended or if the deficit fee be not paid within tlie 
toe allowed, the plaint shall be rejected and the Court shall pass sucli ortler as 
it de^ms just regarding costs of thev.suit. 

1 , (3) A defendant added after issues have been fnimecf on the merits of the 

claim may* in the written statement filed by him, plead that the subject-mattci or 
the suit has not been properly valued or that the fee paid is not siifiicient. All 
questions,, arising on such pleas shall be heard and decided before evidence is re¬ 
corded affecting such defendant on the merits of the claim, and if the Court fiiidv 
that the subject-matter of the suit has not been properly valued or that the Ice 
paid is not sufficient, the Court shair follow the procedure laid down in sub¬ 
section (2). 

Explanation.-^Nothing in this sub-section shall apply to a defendant addetf as 
a successor or a representative-in-intei est of a defendant who was on record befoie 
issues were framed on the merits of the claim and who had an opportunity to file 
a written statement pleatog that the subject-matter of the suit was not properly 
valued , or that the fee paid was not sufficient. 

■ (4) (a) menever a case comes up heiaie a Court of Appeal, it shall be law¬ 

ful for the Coiirt either of its own motion or on the application of any of tiie 
parties, to co^ider the correctness of any order passed by the lower Court affecting 

the fee payable on the plaint or in any other proceeding in the lower Court and 
determine the proper fee payable thereon. 


Explanation.—A case shall be deemed to come before a Court of Appeal even 
It the appeal relates, only to a part of the subject-matter of the suit. 

(by If the Court of Appeal decides that the fee paid in the lower Court i 
not sufficient, the Court shall require the party liable to oav the deficit fee within 
such time as may be fixed by it. 

. % deficit f^c is not paid wittUn the time hxed and the default is in 

respect of a relief which has been dismissed by the iowpr Coiut and which the 
appellant seejes ^ appeal, the appeal shall be dismissed, but if the default is in 
iespe<^ of relief whiph has been decreed by ithe lower Court, the deficit fee 
shall be recoverable as if it were an arrear of land revenue. 


_ (d) If the fe6 paid in the lower Court is in excess, the Court shall direct the 
refund of the excess to the party who is entitled to it. 

P All questions as to value for the purpose of determining the jurisdiction ot 
Courts arising on the written statement of a defendant shaU be heard and decided 
before evidence is recorded affecting such defendant on the merits of tfie claim. 

' Section 12 — Note 1 (contd.) 

ttiarispositloh — O. 1, R. 10 (2) gives 
mdi discretion. Air i 966 Ker 150 (160) 

^ 1986 Ker LT 19fl. 

(71 There is no provision in the Mad¬ 
ras MCoiirt-fees Act or any other statute 
which enables a defendant to move High 
revision against the decision of 
the 6f instance on the matter 

irf-feje paVato ^ .the plaijnt. Sec- 
12‘‘qrtj^ ehables ‘the defendant 

fiition, as ,.to the proper 
le , .Oh t&e pl^nt.- AIR 
(IdOirr (1881) 3 SCR 



4hhot, challenge. the 

i. by the trial Court 
(^^Fintmg time.for pay- 
CSoH-fee. AIR 1866 Ker 


1.50 (158) = 1966 Ker LT 199. 

(9) Suit for accounts of dissolved 
partnership — PlaintiiTs estimate not 
sham — Court would be bound to accept 
estimate under Section 36 (1) the value 
to be adopted is the plaintiiV s estimate 
and the power of the Court would not 
extend beyond ascertaining the real 
value fi*Oin the documents referred to in 
Section 12 (Ij. AIR 1960 Mad 260 (261) 

(1960) 1 Mad^J 468. 

(10) .Objection as to adequacy of court- 
fee paid ~ Can .be raised after issue 
of a commission under O. 26 of the Civil 
P. C. for examination of iplaintifT — Sub¬ 
section (3) of Section 12 does not pre¬ 
clude the question being raised at that 
stage. (1866) 2 Mad LJ 55l> (554) » 80 
Mad LW 31. 
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Evplanalion.—Tn this section, the expression “merits of the claim” refers to 
matters which arise for determination in the suit not being matters relating to ti e 
Irame ot the suit, m..s,o,ndcr of parties and causes of action, the jurisdiction of the 
Conit to enteitam or try the suit or the fee payable but inclusive of matters arisinc 
on pleas of res judicata, limitation and tlie like. ««^»sing 


13. Additional fee on issues framed.—Wiere a party becomes liable to'^piV 
•addifional tee by reason ol an issue framed in the suit, the provisiotis of the ks3 
foregoing section shall apply to the determination and levy of such additional fee 

'Ii® modification that where the party liable does not pay such additional 
ce withiu the tinm al owed, the Court shall stiike off the issue and proceed to 
hear and decide the other issues in the case. 

14. Relinquishment of porHon of claim.—A plaintiff who has been called 
upon to pay additional lee may relinquish a part of his claim and apply to ha^. 
the plaint amended so that the fee paia would be adequate for the claim made 
in the plaint as amended The Court shall allow such application on such teriiis 
ax It considers ju.st and sha i proceed to hear and decide tlie claim made in the 
jdamt as amended, proN’ided that the plaintiff shall not be permitted at any latet 
stage ol tlie suit to add to the claim the part so relinquished. 

15. Fee payable on xvritten statements—Where fee is payable under this 

Act on a written statement filed by a defendant, the provisions of Section 12 shall 

apply to the determination and levy of the fee payable on such written 'Statement, 

Ihe deleiidants concerned being regarded for the said purpose as the plaintiff the 

co-defoiidant or the third party against whom the claim is made being regarded 
as tlie defendant. ® ^ • 

- Ifi. Fee payable on appeals, etc.—The provisions of Sections 10 to 14 relating 
to he determination and levy of fee on plaints in suits shall apply mutatis muf^hdis 
to the determination and levy of fee in respect of a memorandum of apdeal, cross- 
objection or other proceeding in second appeal or in an appeal under the Letters 

O" peHrions, applicarions, etc.--The provi-ilohs'"of* Sections 
It) to 14 sliali apply mutatis mutandis to the determination and levy of fee in res¬ 
pect ot petitions, applications and other proceedings in Courts in the same way 
as they apply to the determination and levy of fee on plaints in suil^. , 

i Ji) • ‘ • 

18. Court-fee Examim^.—( 1 ) The High Court may depute offices to be 
designated court-fee examiners to inspect the records of subordinate Courts with 
a view o examine the correctness of representations made to, and orders passed 
by Courts on questions relating to valuation of subject-matter and sufficiency ,o£ 
t ee in re spect of proceedings in such Courts. ^ 

Section 16 — Note 1 
(1) With regard to a memorandum of 
appeal the stage at which an appellate 
Coim can interfere on a matter relating 
to Court-fee is prior to the registration 
of the appeal. After the registration of 
an appeal it is only by means of an ob¬ 
jection taken by the respondent or with 
regard to a request for a decision by the 
X Examiner under Section 18 

mat the appellate Court can review the 
court-fee paid — Otherwise it has no 

do so. 76 Mad LW 
504 (505) = (1963) 2 Mad LJ 59. 


Section 18 ^ Note 1 
(1) Court can consider the question 
of p^per court-fee on an objection of 
the Court-fee examiner under Sec. 18 


of the Act, \yhen a decisiqi^, been 
given on the report of the court-fw ^a* 
miner, no further review or reconsidera: 
tion is possible except by an appellate 
Court under Section 12 (4) of Uie Act. 
ILR (1961)‘ Mad 369‘ (376) . (196p) ^ 

mlj 527. 

(2) With regard to d xhemorabdwn qf 
appeal, after . th'e ' registration' of the 
appeal it Is only hy nleens of an objg^ 
tion taken by the respondent dr with 
regard to a requ^ for. a decision hy. 
the Court-fee Examiner, under 
18 of the Madras ‘Court-fees arii. ... 
Valuation Act, that the . Court, couw- 
review the court-fee paid. Cftnpfwis^iJ 
has no power suo motd to do so/ 

2 MW 59 <601 = 76 Mqd L^iW- JiisiU 
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(2) Questions raised in reports submitted by such Court-fee Exomiuers eud 

InY*JIEk'-SLf?' *’“*■ “PP«»* ^^her proceeding pending in a Court shall be heard 
«nd deeded by such Coiii^ and for the avoidance of doubt it is hereby declared 

decidmg a question raised in any such report it shall be laiv- 

queston.^ ^ to review an earlier decision given by the Coui t on the same 

■Lr “Zr win cominission.*-Eor the purpose of deciding whether the sub- 

)Mt-matter of a suit or other proceeding has been properly valued or wli.lhei ti.e 

m!v^^iftb?^“®fir ■"’J“"y as it considers proper and 

k thii^ fit, issue a commission to any proper person directiii.r lum lo 

tT the Cour^''®^ ° be necessary and to report tliereon 

IW. “* In any inquiry relating to the fee nav- 

"V I" petition, memorandum of appeal or other doeu- 

me^, or to the valuation of the subject-matter of the claim to which the nliiiit 
™tten statement petition, memorandum of appeal or other document relates in 
so % as such v^uahon affects the fee payable, the Court may, if it considers it fust 
or^^ecessaty to do so, give notice to the State Government and where !n.ch Imtlc^ 
IS g>VM, the State Government, shall be deemed to be a party to the suit oi otlier 

"Son’’" aSresa.d 

ana the Courts decisign on such question or questions .shall when it nasses a 

d^“ or final oi^er.'"'be deemed to form nart'of such 


f i 4 


1* l" / I 


CHAPTER IV 
COMPUTATION OF FEE 


% 

or fee payable under this Act shall be determined 

I^a^d provisions of Chanter AT. Chapter VIII and 

A computed to the nearest multiple of live pai'se —fn the 

det^rnafaim or computation of the amount of fee payable under this AcT anv 

frartion less than two and a half paise sLtI be disregarded and any 

,9;^ ffve ;paised,i. ■ - , paise shall be regarded 

.v^nifert^ b 5 J T. N.- ACt^ » of 1960, S. 2 (w.e.f. i-4.l96»>. 

52.' Stuts for money.—In a suit for money (including a suit for damaires oi 

maintenance, annuities, or of oTber sums , ayaKrio^ 
diiauyx fc^'ShaU be computfed on the amount claimed. ’ P<tvame oeno 

•[Explanalioia.—For the purposes of this section, the expression “suit fm* 

I ish^I, iii., respect of the transferred territory also incKiHp fn ► 

adukkurathu* jenmikaram. or other dues of a like natui'^] ■ 

. m I, T. N. ss .1 ia«. I, i“iS) 

““ "-M 

majnfenancg, on the 'ajnpunt claimed to be payable for one 

e. MK^S I ^ * ' yvWif i J * » . ' I . ' I 




i)t I *»nii; 


. Seqtlqn 23 — Nqk 1, 


•a V •’*' ’ 

tipB 




23 and 40 of the year cwill ./be the 

b'5«. ^Wt4eesw,«nd Suits Vaiua. tion. : In ■ swh eas« it ' 

it ils clear, that there proper to traat thA^ ^ot 
standards- of bSSIr S thTholdlr^f S iSl 

^calculation based on ^he exri^ancv S 

air iwe Mad 432 %33/w asssi I 

mmm alaimed.f'iar decreed / for one Mad LJ>:159. ' ^ ^ 

fyjlf ;n 
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(b) in a suit for enhancement or reduction of maintenance, on the amount 

by which the aniuuil maintenance is sought to be enhanced or j re- 

/ QUC6u; • 

(c) in a suit for ainiiimes or ocher sums payable, penodically on five times 

tlie niDOiiiit claimed to be payable for one year: 

Provided that, wliere the annuity is payable for less than five years, the fees 
shall be computed on the aggregate of the sums payable: . 

Provided further that a suit for enhancement of maintenance shall be insti¬ 
tuted in a Court wliicli will have jurisdiction to receive a suit for maintenance at 
the enhanced rate claimed and one for reduction of maintenance shall be insti¬ 
tuted in a Court wliich will have jurisdiction to receive a suit for maintenance 
at the rate winch is sought to be reduced. ^ 


24. Suits for movable property—(1) In a suit for movable property other 
than documents of title, fee shall be computed— f r , ^ 

(a) where tlic subject-matter has a market value, on such value; or 

(b) where tlie subject-matter has no market value, on the amount at which 

the relief sought is valued in the plaint. 


(2) (a) In a suit for possession of documents of title, fee shall be,computed 

on one-tourth of tlie amount or of the market value of the property secured by 
liJe document 


(i) uhere the plaint alleges denial of the plaintiffs title to the money or 

the property secured by the • ^locument, or 

(ii) where an issue is framed regarding th?. plaintiffs title to the money or 

the property secured by the document: 

Provided that whore the allegation in the plaint or the issue' framed ■ relates 
only to a portion of the apnount or property', fee shall be comput^ on one-fourth 

or such portion of the amount or on one-toiu-th of the market value of such potion 
of the property. ' ^ 

(h) In a suit for pos.session of documents of title where the plaintiffs title to 
the money or the property secured by the document is not deniedy.fee shall be 
computed on the amount at which the relief sought is valued in the plaint.', t‘. d 

Explanation.—The expression “document of title’* means a documebt which 

purports or operates to create, declare, assign, limit or extinguish, whether in^pre- 

seiit or in future, any right, title or interest whether vested or contingent, rin any 
property. • 

• ..i-'iV.., -r- 

25. Suits for declaration.—^In suit for a declaratory decree or order, whethei 
with or without consequential relief, not falling under Section 1' 


(a) v/here the prayer is for a declaration and for possession '’Of* the pro¬ 
perty to which the declaration relates, fee shall be computed on the 
market value of the property or on rupees three hundred, whichevei 
is higher; ._ 


Section 25 — Note 1 

(1) Section 25 (a) and (b) deal with 
tangible rights in immovable property 
or where substantial question as to the 
title of immovable property is involved. 
Whereas Sec. 25 (d) deals with intan¬ 
gible rights concerning immovable pro^ 
perty where no investigation regarding 
title to the property is necessary. 

(1967) 2 Mad LJ 536 (537) « 80 Mad 

LW 393. 

(2) The provisions of Section 25 (a) 
apply where the prayer is for declara¬ 
tion and exclusive possession; of the 
property. (1961) 2 MLJ 481 (482). 


I 

(3) Suit for declaration and Dtayet 
for possession as a consequential relief 

— Appeal falls linder Sefdioil 25 .(a). 

ILR (1961) Mad 369 (378) = (1960) 2 
Mad LJ 527; -- _ - - 

- f4]'Lessees holding land under single 
agreement with defendant''-;— Lessees 
subsequently holding portions of l^a 
separately under agreement ^ter s® 
tween them — Interference with '^tiiw 
possessionby defendant — 

lessees again^ defendant for declaratwn 
and injunction — Plaint valued • under 
Section 25 (b) — Held, there .JlJg 
one agreement between the plamtiue 


fflii] •■to6nn‘'rh>«W Vilil'iaKo'ri' Act, 


tVp^y'tt] 


417 


0 x’*’ 15 ‘^‘I'cjqyaration ,and fpr i.cpnsequentiai injunclioa 

and me relief sought i^dyyitH iTi^ference, to anyi immovable property, fee 
ui market yalue of the properly or 

1 ui .'-•'i le threp Jhui>ared,i whichever is.'higher; 

.e(tJ)'Whek^e' the pi'a^er rfelatiis tb thej plaintiff’s exclusive, rigl^t fo Use, sell, 
print or exhibit ahj^ li’iarki liahie, book, picture, design or other things 
and is based oni.ain linfringement of suth ewblusive'right, fee shall be 
TOmput^d 9p. t^e amount. at^ which the relief sought is valued in the 
plaint or on rupees five hundred, whichever is higher; 

r , b Vi Jid). Otbof, ,cases* whether the. .subject-matter of the suit is capable of 

.ill on the amount at which the 

' ' "rehef sought is valued in the plaint or on rupees four hundred, which- 


>1;< > li I 


ever is higher. 

1 ' ’' 1 O { M 1 1 I ’ • 

Section 25 — Note 1 (contd4) 


!'i iI 


t.' 


'' (9)' Walcf BOafd appointing committee 
and the defendant — Interference with .onjy to watch on management of 

pbssessitin Und^p''that' agrefemem" colild "W^kf property by. Mutawalli — Suit by 


ooJlyi|bo,(bne loauee lof action -i- There 



that the decrees obtained against the 
fltst defehaant'on! the foot of,the mort- 
gatfe'=wbf4 riuU‘a’hd ,void ''^d,not bind- 
fiif tin'Hie'MMntiff; ■ 


ection^ , 2$; (b) and not . 25 id} of 

i.pt t95S and, Court,fee 
lould ^e ,pald op me valuation lof the 
suits* assessed oh that basis.’The- plalnts 
h^e |t» bOirri^gardeik as asking for. reliefs 
With refer^ce, tp, inunpvable properties. 
Wlihbptr.aecidiog question of ..title it is 
imppS^bie to .dispose of ipe suits. (1963) 
r Mad^ TJ 2I9 (1^3) Mad 368 

'Ji'. J • 

: (8): Section 88 would apply only to 
dasesy where-'joint 'jjmssesSion'is sought 
ajhsub^taiiflv'ei'ii'eiief and'hot ds a 'coh- 
seqdOntial ohcrj'AVh^rel' 'jOidt: possession' 
iPrsoUghtflas'^a ^cohsequehUai* relief there 
is .nonepBciffciIpPOvisibm ih' thC^Act and 
it 'Iff'the 1 [residuary '^provUions of Sec- 
tom 25 (dlirthat i ’Would ^pplV' to'sUch 
cases; '(1901')''2 Mlad 'LJ''?51. ‘ 

b'i7') SjUff' coiTtifirV' ^'iWa'rifc nt 

plaintiff' f. 

nave 




8 ] 


1 

a 

fctidn 

.... 

^Adt^'Kas > hb’ 

rt4a«‘---'‘baiff 'df^rjis'^On p .(. 4 ), 

. ir. .(1958) ll2!'i,«3V. 

^ ^aa, fin? iti^. i^t, pos^^i 


held proper 

B 





Itvppf, 

<i0hi c«)0 jj..i/: 


Mutawali for declaration that order ap 
pointing committee is not valid and for 
bijunction to, restrain .it from interfer¬ 
ing with his management — Section 25 
(d) applies and not Section 28. 77 Mad 
LW 351 = (19$5), I.Mad.W 278.-,(279)-. 
_(10| ,Wher^’; the. purchaser of a pro- 
ierty files 'a s.uit; omy for a declaration 
hat an equitable mortgage created by 
iis vendor wasi not binding on him he 
i^ entitled to . pay Court-fee under Sec- 
rion 2$ .it'd), and is not liable to pay 
court-fee under Section 40 of the Mad¬ 
ras Court-fees Act for cancellation of 
the equitable mortgage.to which he was 
not ,a party. (1964) IMad LJ 152 (153). 

, :(lll Suit for . declaration of rental 
rightsci— No. -adjudication regarding 
title — Adjudication regarding intangi¬ 
ble rights only.rr-. Valuation of the suit 
-rr Court-fees ito be paid not on market 
value of the,, property under Section 
25-. (a) or , (b)'but under Cl. (d). (1967) 
2 Mad LJ. 536 (538) =* 80 Mad LW 393. 

(12) A suit for a declaration that a 
particular ; business carried on under 
a. specined name • and style belongs to 
the plaintiff and that the defendants 
have no right to interfere with the same 
ig.-oneidn respect ofi an intangible right 
and will', fall, within. I Section 26 (d) of 
the Madras Court-fees and Suits Valua¬ 
tion Act. 19^, 75. Mad LW 531 = (1962) 
iMad LJ ,420..(420). . 

!(:13) Plaintiff suing for declaration that 
he.'wasientitled'as of-right to be in pos¬ 
session! b^'prbd4^ty as He had taken an 
agsignnwit-of j lease i from'the lessee the 
deiendantii —1 Held;'the plaintiff was in 
fact otsyniiingirental irights which means 
that: .he was seeking relief on a contract 
<4fli leasejirm/^The main .. relief asked 
fQri:) 0 amei vfithiii Sfec. 42 (c) and court- 
feei ja.asi payabieiunderi.Section 25 (d). 

(|^7)j 2 iMadiLJ 685.. (537-^538) » 80 Mad 
LW 393v hill. .iCr 

Oil] rl'ji.Casev prlor'.io-19i^ Act 
':,((jl41[iSuit .foT-ideclaration of title to 
iqwmoviablei'^ppropertyri ahdljfor injunction 
fallsrunder Iheiiprovisofand. court-fee is 
I^yitblerivn [“^^the'Valtae of the immov- 
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I 

26. Adoption suits. — In a suit for 3 clcclarntion in ^ 

an adoption or the factum of an adoption, fee shall be payfblf at thi foUo^ngTates'^-'^^’' ° 
( 1 ) In the Distnct Munsjfs Court Rupees fifty 

-•) nigb court 

J7. Suits for injuneHon.—In a suit for injunction^ 

(a) w^ere the relief sought is with reference to the immovable nropertv. 

(i) where the plan.tm aheges that his title to the property is denied or 
” 'pet-f^. ■' '■''warding the plaintiffs title to the^pro- 

Ice sliall be cornpufec/ on one-haif of the market value nf fK*. 

on rupees three hundred, whichever is l^er; ^ Property or 

'pnhu O^e exclusive right to Me sell 

computed on the amount at which the relief fee shall be 

plaint or on rupees five hundred! wWcLrer L h^^eV 


Section 25 — Note 1 (confd.) 

with computed in accordance 

nV^Jj Section 7. AIR 1923 

Mad I 9 

f -1 344 (344). 

Dar^\v^''ny%° ^.should be read with 

\vordJ to the 

words with reference to” mean involv- 

T?r?s Po®^®^s^on of land, houses or gardens 

where°rellif h ^^aPPlIcable to a case 
of rfJhf r ^ claimed was a declaration 

?349 « A^R Mad 348 

refe?L^ / relief-sought is With 

relate®to'’?hr®°f 

title to immovable pro- 

pcrty. AIR 1936 IVl 3 d 201 / 9 n 9 ^ tzn 

fcl? ,f9^4erM"aT 8^ = 

nifr, wifeVI« a 

injunction restraining the defendant 
from interfering with the plaintiff’s en 
joyment of the suit land by grLta^ 

as to wh'fn ‘he only ^difpute"! 

to riehTs ‘h.® plaintiff is entitled 

dnfJoni , ‘ grazing or the contesting 

defendants are entitled to those richts 

f^^tion 7- (iv) (c) nor the Mad- 
i^s proviso applies. AIR 1946 Mad 235 
— ILR (1946) Mad 885, Rel, on.)] 

(17) It has been held that where a suit 
IS brought by the mortgagor and puisne 
mortgagee for a declarluo^fhli 1£| 

^ pursuance of the 

^^fnn io fhem under 

Section 69 of the Transfer of Property 

intervention of- Court 
would be wrongful, illegal and void on 

rights to which the 
agriculturists, would be 
unde^debt relief legislation and 
injunction restraining the mort¬ 
gagees from exercising the right until 


such time as the amount that really 
is payable under the mortgages 

relief 

proviso to Section *! (iv) 

aVe plaintiffs 

tin^ their own valua- 

injunction. AIR 

Mad M 6 (dI).'^''"- 

118) The words “relief sought” in the ' 

relating to the 
consequential relief” in clause 

9^1 PJao. air 1936 Mad 

201 (202) = 59 Mad 962. 

(19) Where the plaintiffs brought a 
suit in a representative capacity for a 
declaration that the scheme decided 
upon and sought to be published by the 
defendant Municipality under the Mad- 
ras Town Planning Act was illegal, and 
Ultra vires and not binding upon <the 
plaintiffs and for a permanent injunc¬ 
tion prohibiUng the defendant from en¬ 
forcing all or any of the provisions of 
the scheme against the plaintiffs and 
P^a a fixed court-fee under Sch. II, 
Art. 17 in respect of the declaration and 
in respect of the injunction court-fee 
under Section 7 (iv) (d) was paid, it. 
was held that the declaration and in¬ 
junction asked for could not be con- 
s^ued to be with reference to immov¬ 
able properties affected by the scheme, 
and therefore, the proviso to Section 
{IV) (c) (Mad) had no application. AIR 
1955 Mad 212 (Pr. 5). ^ 

(20) The proviso merely introduces a 
downward limit below which relief 
sought in respect of Immovable pro¬ 
perty consequential on ,a declaratory 
decree shall riot be valued. It does not 
lay doWn that if the relief' sought pro¬ 
perly falls within any other pr 6 \rision, 
requiring a higher valuation, the riighbr 
valuation is not to be made. AIR 193^ 
Mad 605 (609) = 56 Mad 212 (DB). . " 


/ j: f . 
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ic) m any other case, whether the subject-matter of the suit has a market 

value or not tee shall be computed on the amount at which the relief 

sought IS valued m the olaint or on ruoees four hundred, whichever 
IS higher. 


relating to mist property.—m a sim tor possession or joint nossev- 
sion of toust property or for a decla^ratoiy decree, whether with or withou\ con- 
sequenhal relief in respect of it, between trustees or rival claimants to the office 
ot ^stee or between a trustee and a person who has ceased to be a trustee fee 
shall be computed on one-fifth of the market value of the property subject \o a 
maximum fee of rupee-j two hundr^rl nr v.Hota tV»P nronertv no tuarkfit vaiu<*. 
on rupees one thousnndr 

_ Provided that, where the property does not have a market value, value for 

the purpose of determimng the jurisdiction of Courts shall be such amount a.s the 
plaintiff shall state in the plaint. 

Muslim or other religious or charitable endowment shall be cleefned to be trust 
property and the manager of any such property shall be deemed to be the trustee 


29. Suits for possession under the Specific Relief Act, f877._fn a suit for no,- 

Cental Act 1 of 1877) fee shall be computed on one-half of the market value 
ir the property or on rupees two hundred, whichever is higher 
[•] Now see Specific Relief Act, 1963 (47 of 19a3) (1-3-19641 

30. Suits for possession not othenvise prosnded for.—In a suit for possession 
if immovable property not otherwise provided for, fee shall be computed on he 
narket value of the property or on rupees four hundred, whichever is higher 


Section 28 — Note 1 

(1) For the applicability of Section 28 
the suit must be between trustees or 
rival claimants to the office of trustee 
or between a trustee and a person who 
had ceased to be a trustee. (1966) 2 Mad 
LJ 551 (555) = 80 Mad LW 31. 

(2) A suit by a muttavalli praying for 
a declaratidn that the order of the 
Wakf Board appointing a committee to 
supervise the management of the Wakf 
by the laauttavalli was not binding on 
him can be valued under S. 25(d) of the 
Court-fees Act (1955). It is not a suit be¬ 
tween trustees or rival claimants to the 
office of the trustee. It need not be valued 
under Section 28 which will be attracted 
only if there is a dispute * 'between the 
plaintiff and rival trustees to the office 
of the trustee (mutavalli). (1965) 1 Mad 
LJ 278 * ILR (1965.) 1 Mad 30.8 (309). 

f 

(3) If ..a person in possession against 
whom a suit is filed by the trustee of 
the endowment has been a manager of 
the property as commonly understood 
the case would directly fall within the 
language of Section 28 read with ex- 
Pja^t^^^(1966) 2 Mad LJ 551 (558) = 

' (^) ;The provislbn of paying a court- 
<^ -1/5 of the;, market value of the 
;y ^mus a ceiling of Rs. 200 is a 
yayawc^'at a fixed rale. 71 Mad LW 
11958) 2 Mad ILJ 225. 

» V I . ] *5 


l.i J. 


Section 30 — Note 1 
provisions of Section 30 of 
the Madras Court-fees and Suits Valua- 
tion Act will apply only to cases when 

?Vn->i t exclusive possession. 

(1961) 2 Mad LJ 481 (482). 

(2) If a person sues several lessees, 
who are recalcitrant, for recovering pos¬ 
session of the several holdings leased 
out to them and there is no conspiracy 

(lessees) against the 
plaintiff, it is obvious that there arc dif¬ 
ferent and distinct causes of action re¬ 
lating to each lease and holding and 
court-fee is payable under Section 30 
even where the suits are clubbed under 
Section 6 (3). 71 MLW 754 (756) = (1958) 
2 l\^ad L«X 030. 

1 3) In any case of dispute regarding 
the quantum of a tax or any other 
financial burden between a subject and 
the State the burden is on the State to 
show that the larger quantum is levi¬ 
able and not the smaller one. 71 Mad 
LW 754 (756) = (1958) 2 Mad LJ 536. 

(4) Suit for possession of land by 
vendee against vendor — Land charac¬ 
terised ill revenue records as ryotwari 
lands — Court-fee payable is under 
Section 7 (2) fa) — Land in the hands 
of vendor was for purpose of buil din g 
houses or factory — That will not be 
made a ground to invoke Section 7 (2) 
(a) Ml view of its being characterised as 
ryotwarij land in revenue papers. (1968) 
81 MLW 602 (503j. 
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31. Suits relating to easements.—In a suit relating to an easement, whether 
by the dominant or the servient owner, fee shall be computed on the amount at 
which the relief sought is valued in the plaint, which amount shall in no case bo 
less than rupees three hundred: 

Provided that, where compensation \s claimed besides other relief relating to 
such easement, fee shall be paid on the amount claimed as compensation in addi¬ 
tion to the fee payable on such other relief. 

32. Pre-emption suits.—In a suit to enforce a right ol pre-emption fee shall 
be computed on the amount of the consideration for the sale which the pre- 
emptor seeks to avoid or on the market value, whichever is less. 

33. Suits relating to mortgages.—(1) In a suit to recover the money due on 
a mortgage, fee ahall be computed on the amount claimed. 

Explanation.—It is immaterial that sale of the mortgaged property is not 
pra>ed lor. ^ c / 


i'2) Where in such a suit the holder of a prior mortgage or charge is implead¬ 
ed and he prays in his written statement that the amount due on his mortgage 
or charge be determined and that the decree contains, a direction for the payment 

ot such amount to him, fee .shall be payable on the written statement computed 
on the amount claimed: 


Provided that, where the holder of the mortgage or charge has paid a fee in 
any other proceeding on the claim to which his written statement relates, credit 
shall be given for the fee paid by him in such other proceeding. 

(3) Where, in such a suit, the mortgaged property is sold and the holder of 
a prior or subsequent mortgage or charge applies for payment to him, out of the 
sale proceeds, of the amount due on his mortgage or charge, such holder of the 
prior or subsequent mortgage or charge shall pay on his application a fee com¬ 
puted on the amount claimed by him: 


Provided that, where such holder of the mortgage or charge is a party to the 
.suit m which the sale was held and has paid fee on the written statement filed 

y urn in the suit, no fee shall be payable by him on the application for oayment 
out of the sale proceeds: 

Provided further that, where the holder of the mortgage or charge^ not being 
a party to the suit in which the sale is Iield, has paid a fee in any other proceed- 


Section 33 — Note 1 

(1) Section is applicable only where 
mortgaged property is sold in mortgage 
suit and holder of prior or subsequent 
mortgage applies for payment out of 
sale proceeds of the amount due on his 
mortgage or charge. (1966) 1 Mad LJ 
211 (212) = ILR (1967) 2 Mad 109. 

(2) Section 33 (3) is not applicable to 
cases where a decree-holder-mortgagee 
obtains permission to bid and set off 
and then applies for a sale certificate. 
(1966) 1 Mad LJ 211 (212) = ILR (1967) 
2 Mad 109. 

(3) Suit for redemption of Kanom ^ 
Court-fee was payable under sub-sec. (1) 
of Section 34 as calculated under the 
provisions of Section 33 — The plaintiff 
was bound under Section ^3 (8) to pay 
Court-fee on the amount due on the 
mortgage as stated in the plaint or on 
one-fourth of the principal amount 
secured under the mortgage whichever 
was higher. 1958 KLT 894 (895) =• 1958 


Ker LJ 1025. (Redemption of part of 
the mortgaged property claimed — Fee 
paid was more than ‘A aziiount secured 
under the deed — Fee held sufficient.) 

(4) Scope — Suit for redemption of 

mortgage and for accounts — Allegation 
in plaint that documents in question 
though executed.as sale-deeds, operated 
only as mortgages ""— Held, there was 
no need of cancellation of sale-deeds 
and, therefore, payment of Court-fees on 
that basis was not necessary — Court- 
fee paid for the relief of redemption 
under Section 33 (8) was held proper. 
AIR 1970 Mad 107 (107) » (1969) 1 Mad 
LJ 151. (C. R. P. 1764 of 1961 (Mad), 

Overruled.) 

(5) Where a Court grants a mortgage 
decree subject to the righ^ of the 
prior mortgagee who is a party to the 
suit — The prior mortgagee is not . re¬ 
quired to pay Court-fee on his written 
statement stating that he was a prior 
and not a-puisne mortgagee. 1961, Mad 
WN 304 = (1961) 1 Mad LJ 352 (352). 
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ing on the claim to which his application relates, credit shall be given for the 
ifee paid by him in such other proceeding. 

(4) In a suit by a co-mortgagee for the benefit of himself and the other co- 
inortgagees, fee shall be computed on the amount claimed on the entire mortgage: 

Provided that; where a co-mortgagee impleaded as defendant in such suit 
claims on the entire mortgage a larger sum than is claimed in the plaint, tlie 
difference between the fee computed on the entire sum claimed in such defend¬ 
ant’s written statement and the fee computed on the entire sum claimed in the plaint 
shall be payable on the written statement, 

Explanation.-^Nothing in this sub-section shall he construed as aifectinef the 
law of limitation. 

(5) (a) In a suit by a sub-mortgagee to recover the amount cfaimed on the 
sub-mortgagee’s interest in the mortgaged property, fee shall be computed ou 
the amount claimed under the sub-mortgage. 

(b) In a suit by a sub-mortgagee, if the prayer is for the safe ot the property 
mortgaged to the original mortgagee and the original mortgagor is also impleaded 
as a defendant, fee shall be computed on the entire amount claimed on the ori¬ 
ginal mortgage which is sub-mortgaged to him. 

(6) Where the holder of a prior or subsequent mortgage or charge is im¬ 
pleaded in a suit by a co-mortgagee to which sub-section (4) applies, or in a suit 
by a sub-mortgagee to which sub-section (5) applies, the provisions, sub-sections 
(2) and (3) shall apply mutatis mutandis to a written statement or an application 
filed by such holder of mortgage or charge. 

(7) Where the original mortgagee who is impleaded In a suit fo which the 
provisions of sub-section (5) (b) apply claims on the mortgage sub-mortgaged by 
him, a larger amount than is claimed in the plaint, the provisions of sub-section (4) 
shall apply mutatis mutandis to the written statement of such mortgagor.' 

(8) In a suit against a mortgagee for redemption of a mortgage, fee shall he 
computed on the amount due on the mortgage as stated in the plaint or on one- 
fourth of the principal amount secured under the mortgage, whichever is higher: 

Provided that, where the amount due on the mortgage is found to be more 
than the amount on which fee has been paid by the plaintiff, no decree shall be 
paissed until the deficit fee is paid; 

Provided further that, in the case of a usufructuary or anomatbus mortgage, 
if the plaintiff prays for redemption as well as for accounts of surplus profits, fee 
shall be levied separately on the relief for accounts as in a suit for accounts. 

(9) In a suit by a mortgagee to foreclose the mortgage or, where the mort¬ 
gage is made by conditional sale, to have the sale declared absolute, fee shall be 
computed on the amount claimed in the plaint by way of principal and interest. 


34. Suits relating to kanams * •].—(1) A suit by a landlord for re¬ 

covery of possession of property transferred by way of kanam or kanam kuzhi- 
kanam shall be deemed to involve the reliefs of redemption and ejectment, and 
fee shall be levied in respect of each of the reliefs, that is to say, on the kanartham 
i^ respect of the relief of redemption and on one year’s michavaram or rent in 
respect of the relief of ejectment. 

(2) If ii) any such suit, arrears of michavaram or rent or damages or E>oth 
are«also sou^t to be recovered, fee shall be levied Also on the amount of such 
arr^s or damages or boA: 

ProVideB that where the piaindff seeks to set off the kanartham and the 
value of. the improvements due by him to the • defendant against arrears of 
michav^m or rent due to him, fee shall be levied only on the balance claimed; 
atid* if the amount ascertained to, be due to him exceeds the amount as estimated 

^ ^ t I _ _ _ • _ 

- /Section 34 —1 by Section 34 of the Madras Court-Fees 

(1) Suits relating to Jkanoms under Act. 1958 Ker LJ 1025 = 1958 Ker LT 
“'aBar Tenancy Act 1929 are governed 894 (894). •. 
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by tlie plaintifF, no decree sliall be passed until the difference between the fee 
actually paid and tlie lee wliich would have been payable had the suit comprised 
the whole of the amount so ascertained is paid. If the additional fee is not paid 
within such time as the Court may fix, the decree shall be limited to the amount 
to which the fee paid extends. 


®[(3) Notwithstanding anything contained in sub-sections (1) and (2), in res¬ 
pect of tlie transferred territory, in a suit for ejectment of a kanom holder or a 
tenant, who has a right to peimanent occupancy, or is enjoying under a perpetual 
lease or under a lease lor a term exceeding 25 years, fee shall be computed ac¬ 
cording to the market v’alue of the subject matter.) 


Words 'undtr the Malahar Tenancy Act 1929,’ omitted and sub-section (3) inserted 
by T. N. Act 22 of 1965, Section 4 and Sch. II (w. e. f. 1-7-1966). 


35. Suits for accounts.—(1) In a suit for accounts, fee shall be comouted 
on tlie amount sued for as estimated in the plaint 

(2) Where the amount payable to the plaintiff as ascertained in the suit is 
in excess of the amount as estimated in the plaint, no decree directing- payment 
of the amount as so ascertained shall be passed until the difference between the fee 
actually paid and the lee that would have been payable had the suit comprised 
(lie whole of the amount so ascertained, is paid. If the additional fee is not paid 
within such time as the Court may fix, the decree shall be limited to the amount 
to which the fee paid extends. 


(3) Wliere in any such suit it is lound that any amount Is payable to the 
(Iclenclant, no decree shall be passed in hi.s favour until he pays the fee due on 
tile amount. 


36. Suits lor dissolution of partnersliip.—(1) In a suit for dissolution of 
paitnership and accounts or for account.s of dissolved partnership, fee shall be 
computed on the value of tlie plaintiff’s share in the nartnershin as estimated by 
the plaintiff, 

(2) If the value of the plaintiffs share as ascertained in the suit exceeds the 
\'a)ne as estimated in the plaint, no decree, or where there has been a prelimi- 
uajy decree, no final decree, shall be passed in favour of the plaintiff, no pay¬ 
ment shall be made out of the assets of the partnership and no property shall be 
allotted as for the plaintiff’s share until the difference between the fee actually 
paid and the fee that would have been payable had^the suit comprised the whole 
of the value so ascertained, is paid. , ,j 


Section 35 — Note 1 

fl) Scope — Suit for redemption of 
mortgage and for accounts — Allegation 
in plaint that documents in question, 
though executed as sale-deeds, operated 
only as mortgages — Held, there was no 
■ need of cancellation of sale-deeds and, 
therefore, payment of Court-fees on that 
basis was not necessary — The Court- 
fee for relief of redemption paid under 
Section 33 ( 8 ) and for relief of account¬ 
ing under Section 35 ( 1 ) was held pro¬ 
per. AIR 1970 Mad J07 (107) = (1969) 
1 Mad LJ 151. 

Section 36 — Note 1 

(1) Plaint praying for partition and 
separate possession of half share in part¬ 
nership assets after providing for 
debts of firm — The suit is for accounts 
of dissolved partnership — Court-fee is 
payable under Section 36 (1) which is 
specific provision for such suits and not 
Section 37 (2). (1959) 1 MLJ 224 =* 72 

Mad LW 172 (173). 


(2) Suit for accounts of dissolved 
partnership. If the estimate given by 
a plaintiff is on the face of it a sham 
one or so obviously wrong the Court can 
ask the plaintiff to make a proper esti¬ 
mate. Efut mere • inaccuracy in the 
estimate will not make it a sham one. 
Reality and not accuracy is the test for 
ascertaining a proper valuation under 
Section 36 (1) of the Madras Court-fees 
and Suits Valuation Act. AIR 1960 Mad 
260 (261, 262) = (1960) 1 Mad /LJ 468. 

r 

(3) Suits for accounts of dissolved 
partnership governed by Sections 32 and 
33 of the Andhra .PradesK Court-fees and 
Suits Valuation Act — Section 33 of the 
above Act corresponds to Section 36 of 
the K^dras Court-fees Act — Valuation 
by plaintiff - 77 - Court has no power to 
direct plaintiff to amend valuation . in,; 
suits falling under Sections 32 and 33 
Section 11, not ‘applicable to suits soy^ 
erned by those sections. AIR 1962 Andh 
Pra 449 (451, 452) = (1962) 1 Andh LT 
348. 
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(3) No final decree shall be passed, no money shall be paid and no allotment 
of property shall be made m favour of a defendant in any such suit as for or 
on account,of, his share of the assets of the partnership, until the fee cornpulcd 
on the amount or value of his share of the assets of the partnership, is paid. 

87. Partition ^its—(1) In a suit for partition and separate possession of a 
share of joint famdy proper^ or of property owned, jointly or in common, bv 
a plamtitt who has been excluded from possession of such property, fee shall l)e 
computed on the market value of the pi am tiff s share. 

(2) In a suit for partition and separate possession of joint famdy proneitv or 
proper^ owned, jointly or in common, by a plaintiff who is in joint possession 
ot such property, fee shall be paid at the following rates : 

When the plaint is presented to :— 


{!) a District Muniff's Court. - Rupees thirty 

Rupees one hundred if the value is aI>ovc- 
Rs, 5.000 hut below Rs. 10.000 ; and 
Rupees two hundred if the value is Rs. 10,000 

(iii) the High Court Rupees three hundred. 

* suit falling ui.der sub-section (1) or sub-section (2). a defen- 
claims partition and separate possession of his share of the property tee 
shall be payable on ^s written statement computed on half the market value of 

dant ^has be specified in sub-section (2). according as such defen- 

dant has been excluded from the possession or is in joint possession. 

(4) Where, in a suit falling under sub-section (1) or sub-section (2) tl,e 
plmntiff or the defendant seeks cancellation of decree or other document of the 
nature pcified in SecUon 40, separate fee shall be payable on the relief of 
cancellation in the manner spbeified in that section. 


Section 37 — Note 1 

(1) Mere appropriation of profits of 
the property or even exclusive use or 
irassession of the property by one co- 
sharer. does not amount to “exclusion” 
of other co-sharers from possession for 
which an intention of the co-sharer to 
keep the others out of possession is an 
essential element. 1959 Ker LT 412 (413) 
* ILR (1959) Ker 315. 

(2) Where the plaintiff is claiming 

possession from a third party alienee or 
from a member of the family so long as 
he cannot claim joint possession he is 
liable to pay Court-fee under Section 37 
(1). (1964).77 Mad LW 687 = 1964 Mad 

WN 674 (676). 

(3) Final decree in- partition suit — 
Decree directing payment of mesne pro¬ 
fits — Mesne profits are not under O. 20. 
Rule 12 but form part of the property 
available for partition — Appeal from 
decree — Appellant need not pay sepa¬ 
rate Court-fee on the amount of mesne 
profits in dispute. (1968) Ker LJ 549 = 
l«6a Ker £.R 598 (601). 

(4) Defendants -in possession — Suit 
b,v plaintiff for partition and possession 
Ofehis.sh^ire claiming as co-sharer — No 
(Uaim ol.Adt^rse possession by defendant 
-f^»4Plalntlff deem^ to be in joint posses- 
8i(» ' -Md‘Suit.falls under Section 37 (2) 
(«;#the:C!aurt Fees: Act and heed not pay' 


ad valorem Court-fee on the value of 
his share. (1960) 1 Mad LJ 354 (356). 

(5) Section 37 ( 1 ), (2) — Suit for parti¬ 
tion and mesne profits — Plaintiff alleg¬ 
ing joint possession with defendant — 
The prayer in the plaint for the recovery 
or possession was not inconsistent with 
a case of joint possession and wds 

conversion of the 

plaintiff s joint possession of the 

whole property into separate possession 
by him of a part of it. Hence Court-fee 
was payable under Section 37 (2) and 

37 ( 1 ) of the Act. 

1959 Ker LT 412 (414) = ILR (1959) Ker 
315. 

(6) Partnership dissolved — Plaint 
praying for partition and separate 
possession of half share in partnership 
assets after providing for debts of firm 
~ Court-fee payable is under Section 36 

Section 37 (2). (1959) 1 

Mad LJ 224 = ILR (1959) Mad 707 (710). 

(7) Where a suit for partition of two 
Items of properties was transferred from 
the file of the City Civil Court to the 
High Court under Section 24. Civil P C 
^ctioii 14' of Madras City Civil Court 
Act would be applicable and the plain¬ 
tiff would be bound to pay the Court-fees 
on the scale for'the' lime being in force 
in the High Court as a Court of ordi- 
nary original civil jurisdiction. Undar 


ix 
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38. Suits for joint possession.—(1), In a suit forifoint family'.propor of 
property owned, jointl>- or in common, by a plaintifiF who has been excluded froihi 
possession, fee shall be computed on the market value of the plaintiff’ll:share. - 

39. Administration suits.—(I) In a suit for the adrninisbation of an ekate, 
lee shall be levied on the plaint at the rates speoifiedi in Sectionoi5dii;3 .Tf: 

(2) Where any amount or share or part of the assets of, the.^esbxfe is' 
due to the plaintiff’ and the fee computed ori the f^mount, or 'the' biarlcet''yal^ie 
of such share or part of the assets exceeds the fee paid on the "plaiiit, ho payiiieht* 
shall be made and no decree directing payment of money or > confirming title to 
such share or part of the assets shall be passed until the difference betweeh ^Ithet 
fee actually paid and the tee compiite.d on the. amount hr' valua of the! Dt'operty' 
is paid. ^ ^ ^ ^ ^ l.i;j '.ill tl )({■// 

(^o) No payment shall be made, no decree directing payment of raqnm' or 
confinning title to any share or part of the assets of the estate ^shall be passed .in 
la\ our of a defendant in a suit for administration, until , the fee computed on the 
a iomit or value of such share or part of such assets is paid by such defen¬ 
dant. 

(4) III computing the fee payable by a p/aintilf or by a defendant under 
snli-section (2) or .sub-section (3), credit shall be given for the fed, if at^l pa’id'by 
Mich plaintiff or by such defendant in any . other proceeding , in i: resfiedt of the 
c-laim on the basis of whicli such amopnt or share or-part of' : ithe'jassets lof 
estate becomes due to such plaintiff or to ,such defendant.-,[ ,|, 


40. Suits for cancellation of decrees, etci— 
a decree for money or other property having a 


» • .1 

a 


-d), fn 

money value. 


I'li'i 


,1 


,;J iJ:..l 1j. -lo -.•n.ih , 

foi’. 


or otheij ^ document 


Section 37 — Note 1 (contd.) 

Section 37 (2) (ii) he has to pay fee o£ 
Rs. 300. (1963) 70 Mad LW 257. 

(8) Suit falling under Section 37 (!) — 

PlairttilV also claiming relief of accounts 
of the properties and ineome of the' 
properties since 1961 — The accounting- 
claimed was only incidental to the relief 
oi partition and was intended to ascer- 
ti in the family property that -was avail¬ 
able for partition — No separate Coirrt- 
fee on the relief of accounting need be' 
p.'id, 1964 Mad WN 674 (677) “ 77 Mud 
LW 687. I 

(9) The plaintiff brought a suit with a 
prayer that the suit house might be, 
valued for the purpose of working out 
partition in pursuance of direction,, by. 
her deceased mother in . the deed, ,-of 
settlerhent in which the direction was ,to 
pay her brother and sister each 1/3 of 
the market value of the house. The 
plaintiir paid Court-fees under Section 37i 
(2) as on a partition suit.' 

Held, that the suit was. not a suit for 
partition falling under Section 37 (2) but 
was one: for administration of the de¬ 
ceased mother's estate and therefore the 
Court-fee payable was under Section 39 
of the Act. (1959) 2 Mad LJ 120 (121). i 

Section 38 — Note 1 ’ 

■ 1 

(1) Section 38 of the , Madras Court-^ 
fi'cs and , Suits .,;Valuatibii Act would, 
apply only to cases where joint possesrt 
.?ion is sought as a substantive relief' 
and not as a consequential one. (1961) 2 

Mad LJ 481 (482). 


, ,1 . Section 39, r^'Not^ I'K’ ili'uu.I'i 

(1) The .'plaintiff ■brought 'h '^Uit’With' 
a,,prayer, l^t, the isuiti'house nilgnt 'be 
valued for purposes of partition in pur= 
suance off -directiorTK toy iliet deceasr 
ed mother 'in the - deed < ofi«settlementi in 
which the , direction) /was> tpiypay her 
brother andi sister I each.'rl'/3 tof rthemar-! 
ket value .of the house.Plairitiff paid 
Court-fee undeirrSection 3? (2) asnon a 
partition suit —‘ Held, that'the.suit'wasr 
1701 a suit for paitition. falling* under Sec¬ 
tion 37. (2), but:was one .fopi admihistr^ 

tion of the deceasedi.molherfs’^tatfeJknd 

therefore the , Court-fee,j. pay^bte was 
under' Section 39 bjE ;the Act-. J 

Mad LJ 120 (12.1). . ij j,, -(.gclin'jrn ti ni'nl 

i( 2 ) Where a ' plaint ;(th'ddgff 
to be filed . an inter-ple'a^r 
claims rbiiefs that'^the' Court niay^.takfe 
charge of the suit property aii’d' Ascert&in 
the shares,of •tbe''COhi.endinff>parties and 
distribute the sarp^j.it • iS;'i®h * 
tration .suit attracting Covirtffee/: unden 
Section 39 of i.the .CPWit-fees.Act ana 
Cqurjt-fee .has got ,to..be levied afteciitn^ 
shares -.are ascertained t and. before^ j-tne 
decree, is, passed.., Neither. SecttQn«48 nori 
Section jSp :^^itheiPVour44ees:!Act 
apply to sucb cases.],..<-19611, 

• ii) It is quite ^ true fiJiat owhen^^^ine 
piaiiUilFsrcasfe nis that a 
sham andi nominaK it need not^be- 
aside and the suit for relief on that 
ing is not one for.cancelJatidit. 5 > 
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wluc^ puroojrlj^j.or J^p^^atos. tp cipeate, declare, assign, limit or extinguish whether 
ih or m j^turo, any right, title or interest in money, movable or inimov- 

on the value of the subiect-matter ot the 
iu^l' and' siicii value be d^ezrxed to be— 

.K> .h!iT.qMHv3 '.ivT i> < ■ ■Tr 

h. i u.iH ji£ tiae I tfie^ whole I decree or other document is sought to be cancelled, 
the amount or value of the property for which the decree was passed or 

M.l bi if ;a pairt of the decree or other document is sought to be cnace/led, 
ji; ttSUcbicpant ti£>lthe> Amount or value of the property. 

(2) If the decree or other document is such that the liability under it cannot 
bQ()$plitj«^i^add* theirceK^f dfetirned relates only to a particular item of properly 
belonging to the plaintiff or to the plaintiff’s share in any such property, 
shall be computed pn the value of such properly or share or on the amount of 

>^ichever is less. 

jL«d KxpwwUjanirrrA.suit to set aside au award shall be deemed to be a suit to 

iisid^ iii^debk^e withip the meaning of this section, 

__: •- 1 1 - ^ - - _ _ 

Section 40 fcoAtdd . 

in such cases,* if ‘ the plaintiff sues for 
caoLceiis^Dln i hedjwoUHl have to pay 
OPurt4ee for the -relief^ whether it was 
neoi^sary^ito h»^dUhe~de^d cancelled or 
notiy /But a' prayer 4or-mere declaration 
^boutriplaintiff'S'title after attacking the 
document as sham-and-nominal in the 
body lof the rpiaint. dpies not attract the 
anplieatloti ^f Seetlori 40'. (1959) 1 Mad 

La;'355 (858) t^.(il964) 1 MLJ 278 (279) = 

15t& (|]064)ij2> 108. : 

substantive law it is 
neces^ry.tor. a porty to • set aside a 

before obtaining the relief 
X^fiay^d*^^;Court would imply that there 
was.-prayer to.spt- aside the trans- 
aetTon' or- direct an amendment of the 
plaint,,jj.tf> when such pra¬ 

yer is not necessary i but is made in the 
plaint it will be considered a mere sur- 
plu&*ge. ^-mR'" (ie61) Mad 369 (377) = 

(1860j TZ -Mad LJ 527. 

,*’C3ff,3iole’doed by father and mother as 
Guardian pf minor sons — Suit by 
for ^declaration and possession of 
^ property on the ground that sale- 
leed, w#s void — Sale-deed was held 
eji^cut^'^"! .',by lawful guardian of the 


WN 137 (139) = 79 Mad LW 214. (Case 
before the Act 1955.) 


for his 
abated 
by A’s 
Setting 
suit by 
be paid 
(1959) 


case fell'under Section 40. (1959) 1 MLJ 
118 = 72 Mad LW 67J .(673). . 

lo J'.i/-. ar.'ii): i'" 

i.(14J iSpit. by next friend on behalf of 
Rliasd himself for partition and declara- 
tipei:; thAt^.jexecution sale is invalid and 

on them i— Suit decreed in 
fflV^r- of friend but dismissed as 

against P only — . Suit. . by • P after 
!or declaration that, execution 
isfHlsIal, of .the previous suit 
iding 'On him and he is en- 
^ e.in,suit properties — Held, 
’tfe ^directed to pay Court-fee 
^Vatixe of detfee that be was 
aside ana not on the mar- 
'of suit properties. 1966 Mad 



(5) Suit by a reversioner ‘A’ 
share in the property — Suit 
against him — Subsequent suit 
sons for the same purpose — 
aside of abatement of previous 
‘A' necessary — Court-fee must 
on the value of the share of 'A'. 

1 Mad LJ 21 (22). 

(6) Maintenance decree — Plaintiff 
ordered to pay Rs. 600 P. M. as mainten¬ 
ance — Suit to set aside this part of the 
decree — Suit valued for purposes of 
Court-fee at Rs. 7,200 i.e., on the amount 
payable for one whole year — Held, 
Sections 23 and 40 must be read together 
and if that is done it will at once be 
found that the Court fee will be pay- 
able only on Rs. 7200. AIR 1959 Mad 
432 (433) = (1958) 2 Mad LJ 159. 

(7) A claim suit under Order 21, R. 63 
of the Civil P. C. falls under Sec, 40 
and in such a suit the valuation of the 
property will be the value of the de¬ 
cree in execution of which the property 
was sold. 74 Mad LW 54 (56) = (1961) 
1 Mad LJ 156. 

(8) Purchaser of property — Suit by, 
for declaration that an equitable 
mortgage created by his vendor not 
binding on him — As the plaintiff was 
not a party to the document Court- 
fee is to be paid under Section 25 (d) 
and not under Section 40 of the Madras 
Court-fees Act. (1964) 1 Mad LJ 152 
(153). 

(9) Strangers who are not a party to 
a document need not ask for its cancella¬ 
tion. If however they pray for 
setting it aside on a ground that they 
were not bound by it, such prayer would 
not be one coming within Section 40 but 
merely a declaratory in nature. ILR 
(1061) Mad 369 (377) = (1960) 2 Mad 
U 527. 
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41. Suits to set aside attachment, etc.—( 1 ) In a suit tn ... . 

ment by a Civil or Revenue Court of any propertv movahll n. J ^ t? 
any interest therein or of any interest in revenue ^or to set aside 
on an application made to set aside the attachment, fee shall be 
the amount for which the property was attached or "on on#, f 

value of the property attache! whichever If iTss of the market 

(2) In a .suit to set aside any other summary decision or order of « n- -i 
Revenue Court, if the subject-matter of the suit has a marWef I I ? 

computed on one-forth of such value, and in other cases fet* sh^n\ 

the rates specified in Section 50. ’ ® payable at 

Explanation.—Foi' the purpose of this section fh#. #. e ^ 

Societies shall be deemed to be a Civil Court. ' Registrar of Co-operative 

Section 40 — Note 1 (contd.) 

HO) A purchaser of an undivided in¬ 
terest. who IS in possession, is not bound 
Court-tees under Section 7 (v) of 
the Court-fees Act but under Art. 17-B. 

ILK 1 1963) Andh Pra 830. 

(11) Decree for partition — Suit by 

oojiarcener for declaration that it is not 

binding On person not party to it and 

Jor partition of plaint properties into 

two equal shares — Section 7 (iv-A) 

(Mad.) IS not applicable — Suit is ffoV- 

erned by Articles 17-A and 17.B of Sche- 

dule 2 (Mud.). AIR 1957 Andh Pra 955 

Andhra LT 377 = 1956 

Andhra WR 553. 


(12) Suit for cancellation of deed of 
exchange and tor recovery of property 

Jielu. that it was not Section 7 (v) 
but oniy Section 7 iiv-.\i that was ap- 
phcabie. AIR 1959 Andh Pra 495 (496, 

(13) Suit for partition and separate 

f *” -^Jlenation of property by plain- 
t IF s guardian during his minority — 
Court-fee is payable under Section 7 
(IV-A). (1968) 81 Mad LW 338. 

(14) The plaintifT brought a suit for 

on the allega¬ 
tion t.nit an cx parte decree for posses¬ 
sion of those lands obtained against him 
iM a previous suit was null and void as 
the suit lands were situate in an inam 

wo CciX^. 

/ 

Held, that as the Court had jurisdic¬ 
tion to try the previous suit on the al¬ 
legations in the plaint, the plaintifT who 
was a party to that ex parte’decree had 
to specifically pray for setting aside that 
decree and pay Court-fee under Sec 7 
(iv-A! (Mad). 1956 Andhra WR 183. 

(15) Suit for redemption of mortgage 
a^-'cnunis — Allegation in the- 
piamt that the documents in question 
though executed as sale deeds operated 
only as mortgages — Held, where a 
certain docurnent is the very basis of. 
the plaint claim for redemption and ac¬ 
counts but the prayer is based on the 
nvcrnient ln;if it.s efTect in law, in the 
hSht oi the facts to be established, is 
something different from what ex facie 


it purports to be, there is no need for 

“ The Court-fee 
paid under Section 40 but 

air ig^Mad 107 
(J07) = (1969) 1 Mad LJ 151, 

Section 41 — Note 1 

fces’and‘^^4?,'^^^ Madras Court- 

lees and Suits Valuation Act provides 

mm v^d'ecV.Pon®^ a su'"' 

Court ^ revenue 

contemplate the ad- 

4nDeals°“frnm^®+K 

^ ^ summary orders. 

new Madras Court-fees Act 
such suits are divided into two catego- 

of valuation and 
capable. The 

Hoih^ suits should be 

what the summary orders 
weie concerned with, viz.,, the immov¬ 
able property and Court-fee has to be 
paia on the proportionate market-value 
as laid down in Section 41 (2) of the 

no-Q. (^48, 149) = 

(19o9l 2 Mad LJ 440. 

(2) A Collector acting under Sec. 46 of 
ine income-tax Act may be a Court with¬ 
in tl^ meaning of Section 3 (ii) of Mad- 
ras Court-fees and Suits Valuation Act 
but he will not constitute a Civil 

purpose of Section 41 
J-bc Court-fees Act and his decision 
bot be tantamount to a decision by 
a Ciyii or a Revenue Court within the 
meaning of Section 41 of the Madras 

Suits Valuation Act. 
(1960) 1 Mad LJ 137 = ILR (1960) Mad 
371 (375, 376). 

decreed before Madras Act of 
19,^^ — Suit under Order 21, Rule 58 
fixed and decided after Act 1955 — Suit 
under Rule 63 — Court-fee is-payable 
under Section 41 ( 2 ) and not under Act 
of 1870. (1965) 78 Mad LW 497 = ILR 

(1965) 2 Mad 90 (92): 

(4) Claim petition under Order 21, 
Rule 58 of the Civil P. C. made before 
the commencement of Act 14 of 1955 
~ Suit under Order 21, Rule 63 , Ciyiij 
P. C., after the .Commencement of Act. 
14 of 1955 — Court-fee payable only, 

under Act 7 of 1870. AIR 1959 Mad 155 
(156) = (1959) 1 Mad LJ 151. 
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fl ®*^**'® performance.—In a suit for specific perfor inanoe, v\ he- 

tlmr with or without possession, fee shall be payable— 

(a) in the case of a contract of sale, coinniiled on the amount of the con- 

siderAtioii^ 

(b) in the case of contract of inortgase, computed on the amount aerced 

to be secured by the mortgage; 

(c) in the case of a contract of lease comnuted on the aggregate aninnnt 

of the fine or premium, if any aud of the average of the annual icnl 
agreed to be paid,* 

(d) in the case of a contract of exchange, computed on the amount of tlie 

consideration, or as the case may be, on the market value of the pro¬ 
perty sought to be got In exchange- 

fe) m the other cases, where the consideration tor the promise souglit tn 

be enforced has a market value, computed on such market value, or 

where such consideration has • no market value, at the rates specified 
in Section 50. 


I landlord and tenant.—(1) In the followin? .suits bet^^e<.n 

landlord and tenant, namely :— 


fa) for the delivery by a tenant of the counterpart of a lease or for ac¬ 
ceptance of patta in exchange for a muchilika; 

(b) for enhancement of rent; 

•[(bb) in respect of the translerred terntoiy, ha- abatement of rent where 
It is not coupled with any ptlier relief;) 

(c) for the delivery by a landlord of a lease or for obtaining a natta in 

exchange for a muchilika; 


(d) for recovering occupancy of immovable property from which a tenant 
has been illegally ejected by the landlord; 

u ^ 11 ^ establishing or disproving a right of occupancy; 
lee snail be levied on the amount of rent for tlie immovable property to which 
the suit relates, payable tor the year next before the date of presenting tlie plaint. 

^ for recovery of immovable propert>' from’ a tenant including a 

tenant holding over after the termination of a tenancy, fee shall be computed' <m. 

the premium, if any, and on the rent payable for the year next before tlie (iale 
of presenting the plaint. 


Explanation.—Rent includes 
a tenant holding over. 


also damages tor use and occunation pai-able by 


(3) In an appeal from a suit to contest a distraint under Section 95 suh- 
sec. (1) or sub-section (2) of the Tamil Nadu Estates Land Act 1908 or to con 
test right of sale under Section 112 of that Act, fee shall be chart»ed on the 


Section 42 — Note 1 

(1) Suit for specific performance of 
unperformed portion of a contract for 
sale — Court-fee should be paid on the 
amount of consideration on the unper¬ 
formed part of contract. (1966) 2 Mad 
LJ 38 (39) = .79 Mad LW 312. 

(2) Plaintiff an assignee of a lease 
from the lessee — Defendant 2 was put 
in- possession by defendant 1 who was 
the assignor — Suit by plaintiff for de¬ 
claration that he was entitled to be in 
posseMion as of right — Held on fair 
reading of the allegations in the plaint 
Plaihtlff Was 'dlaiming his rental rights ’ 
whioli obviously meant that he was suing 
on a contract of lease in his favour — 


The main relief asked for was sufficient 
to bring the case under Section 42 (c) 
of the Court-fees Act. (1967) 2 MLJ 536 
(537) 80 Mad LW 393. 

Section 43 — Note 1 

(1) Suit in ejectment — Tenancy 
protected under Madras City Tenants 
Protection Act'— Compensation, amount 
for super structure oirered — Main re¬ 
lief is for possession of land — Recovery 
of po.sse.ssion of super structure is inci. 
dental — Court-fee should be paid as on 
a suit for possession of land. AIR 1967 
Madras 305 (306) = (1966) 1 Mad LJ 
549 (550) AIR 1967 Mad 305 (306) = 

(1966) 1 Mad LJ 549. 
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amount of the aiTcars for which the distraint has been made or the sale is pro¬ 
posed to be held. 

« In:,ertcd by T. N. Act 22 of 1965, S. 4 and Sch. II (w. e. f. 1-7-1966). 

44. Suits for mesne profits.—(1) In a suit for mesne profits or for immov¬ 
able properly and mesne profits, fee shall in respect of mesne profits be comput- 
eci, where the amount is stated approximately and sued for, on such amount. If 
the profits ascertained to be due to the plaintiff are in excess of the profits as 
approximately estimated and sued for, no decree shall be passed until the dif¬ 
ference between tl e lee actually paid and the fee that would have been pavable 
had the suit comprised the whole of the profits so ascertained is paid. 

(2) Where a decree directs an enquiry as to the mesne profits which have 

accrued on the property, whether prior or subsequent to the institution of the. 
suit, no final decree shall be passed till the difference between the fee actually 
paici and the fee which would have been payable had the suit comprised the 
whole of the profits accrued due till the debt of such decree is paid. 

(3) Where, for a period subsequent to the date of the decree or final decree, 

sucli decree or final decree directs payments of mesne profits at a specified rate, 

sticli decree or final decree shall not be executed until the fee computed on the 

amount claimed in execution has been paid. 

’*[44-A. Suits for the interest of assignee of land revenue.—In respect of 

the trai»sfened territory, in a suit for the interest of an assignee of land revenue, 
e shall be computed at ten times his gross profits as such for the year nexv 
before the date of presenting the plaint.] 

* Inserted by T. N. Act 22 of 1965, S. 4 and Sch. II (w.e.f. 1-7-1966). 


14. Suits under the Tamil Nadu Survey and Boundaries Act, 1923.—In a suit 
under Sec. 14 of the Tamil Nadu Survey and Boundaries Act, 1923, fee shall be 
computed on one half of the market value of the property affected by the deter- 
jnination of the boundary or on rupees three hundred, whichever- is higher. 

46. ■ Suits to alter or cancel entry in a re^ster.—In a suit to alter or can^l 
an>' entry in a register of the names of proprietors of revenue-paying estate, the 
ice payable shall be fifteen rupees. 


47. Suits relating to public matters.—In a suit tor relief under Section 14 
of the Religious Endowments Act, 1863, or under Section 91 or Section 92 of 
the Code of Civil Procedure, 1908, the fee payable shall be fifty rupees. 

48. Interpleader suits.—(1) In an interpleader suit, fee shall l>e payable on 
tlie plaint at the rales specified in Section 50. 


Section 44 — Note 1 

(1) Suit for mesne profits — Court-fee 
paid on the amount mentioned in Oie 
sale-deed — Appeal — Held the price 
ollered by the plaintiff for the purchase 
of the property is the ordinary measure 
of value and the proper basis for Court- 
fee valuation. Estimation of the mesne 
profits might be inaccurate or exaggerat¬ 
ed. That cannot be the basis, upon a 
fcrmuia of capitalisation for the value, 
unless no other basis is available. (1963) 
2 Mad LJ 59 (60) = 76 Mad LW 504 *• 
(1969) I Andh WR 448 (451) = (1968) 2 
Andh LT 236. (Case before the Act of 
1956.) 

(2) An order in a suit determining the 
quantum of mesne profits payable subse¬ 
quent to the filing of the suit will 
amount to a final decree within the 
meaning of Order 20. Rule 12, Civil P. C. 


and as such in an appeal against such 
an order the Court-fee has to be comput¬ 
ed on ad valorem basis depending on 
the amount of mesne profits in dispute 
in the appeal. 70 Mad LW 1021 (1022) 
= (1958) 1 Mad LJ 99. 

Section 48 — Note 1 

(1) Where a plaint claims relief that 
the Court may. take charge of the 
property and ascertain the shares of We 
contending parties and distribute me 
same, it is an administration suit attrart- 
ing Court-fee under Section 39 of me 
Court-fees Act and not an ibter-pleader 
suit and Court-fee has got to be leviM 
after the shares are ascertained ^nd ^ 
fore the decree is passed —Neither op¬ 
tion 48 nor Section .50 of the CoiwLl^s 
Act could apply to such cases.j /,.(19 dU 
Mad LJ 33 (34). , ..'r ► 
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(2) Where issues are framed as between the claimants, fee shall be payable 
cotnputed on the amount of the debt or the money or the market value of other 
^perty, movable Or immovable, which forms the subject-matter of the suit. In 
rov^g such fee, credit shall be given for the fee paid on the plaint; and the 
balance of the fee shall be paid in equal shares by the claimants who claim the 
debt or the sum of money or the property adversely to each other. 

(3) Value for the purpose of determining the jurisdiction of Courts shall he 
the amount of the debt, or the sum of money or the market value of other pro¬ 
perty to which the suit relates. 


49. Third party proceedings.—In thita party proceeaings, tee Snaf/ he fevieu 
on one>half of the value of the contribution or indemnity claimed against a third 
party or against a co-defendant if a claim is made against him : 

Provided that, if the suit against the defendant who has filed the third party 
notice is dismissed, wholly or in part, he shall be entitled to a refund of the 
whole or a proportionate part of the fee paid by him. 

Explanation.—The provisions of this section shall also apply to counter¬ 
claims made in third party proceedings. 


50. Suits not otherwise provided for.—fn suits not otherwise provided foi 
fee shall be payable at the following rates 


(i) In a Revenue Court. 

(ii) -In a District Munsiff's Court. 

(iii) In the City Civil Court, Madras, or 
a Sub-Court or a District Court. 


(iv) In the High Court 


Rupees fifteen^ 

Rupees thirty. 

Rupees thirty if the value ol the subject-matter 
is Rs. 5,000 or less; rupees one hundred if the 
value is above Rs. 5,000 but below Rs. 10.000 
and rupees two hundred if the value .si 
Rs. 10.000 and above. 

Rupees three hundred. 


51. Fee on memorandum of appeal against order relating to compensa¬ 
tion.—The fee payable under this Act on a memorandum of appeal against an 


Section 50 — Note 1 
(1} Property attached for recovery of 
income-tax arrears by Collector under 
Section 46 of the Income Tax Act — 
Claim petition — Adjudication by Col¬ 
lector — Suit to set aside the order of 
the Collector — Collector not a Civil 
Court within the meaning of Section 41 
(1), Court-fees Act — Case does not fall 
under Section 41 (1) — Court-fee pay¬ 
able is under Section 50 of the Madras 
Court-fees and Suits Valuation ‘ Act. 
(1960) 1 MLjj37 = ILR (1960) Mad 371. 


I (2) Claim suits to contest summary 
order contemplate adjudication of title. 
The subject-matter of suit in such cases 
Is the title to the property which was 
the subject-matter of the claim, obstruc¬ 
tion or redelivery of possession and be¬ 
ing capable of valuation the suit falls 
tinder Section 41 (2), Court-fees Act and 
npt under Section 50. AJR 1960 Mad 
14*7 (149) (1959) 2 Mad LJ 440. (Suit 

t^def Order 21, Rule 99, Civil P. C.) . 


fJ) Under Madras Court Pees Act 
(ispsyi-'guinxnaiy orders are divided in 
<MtegoriM, those in which the sub- 
it' is capable of valuation and 
whlbh it is not so capable — 
subject-matter in the suit is 
ily ' tq set 'aside a summary 
Indfuiori iA ^e suit of inci¬ 



•“i**' 


dental relief like injunction, possession, 
etc., will not alter the character of the 
suit. AIR 1960 Mad 147 (148) = (1959) 
2 Mad LJ 440. 

(4') Order rejecting application for 
leave to sue in forma pauperis and re¬ 
jecting plaint for failure to pay Court- 
fee within time granted — Appeal — 
Held the subject-matter of appeal 
is only ^the right to seek his remedy on 
a scheme of deferred payment of Court- 
fee — Subject-matter is incapable- of 
valuation — Court-fee is payable under 
Section 52 read with Section 50. AIR 
1959 Mad 14 (15) = (1958) 1 Mad LJ 97. 

(5) Where a plaint claims relief that 
the Court may take charge of the suit 
property and ascertain the shares of the 
contending parties and distribute the 
same it is an administration suit 
attracting Court-fee under Section 39 of 
the Court-fees Act and Court-fee has got 
to be levied after the shares are 
ascertained and before the decree is 
passed — Neither Section 48 nor Sec. 50 
of the Court-fees Act would apply to 
such cases. (1961) 2 Mad LJ 33 (34). 

Section 51 — No^ 1 

(1) On an appeal under Section; 6 (4) 
(a) of the Madras Slum Improvement 
Act, Court-fees will have to be paid 
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order relating fo compensation under any Act for the time being in force for 
tlie acquisition of property for public puiposes shall be computed on the dif¬ 
ference between the amount awarded and the amount claimed by the appellant. 

52. Appeals.—The fee payable in an appeal shall be the same as the fee 
that would be payable in the Court of first instance on the subiect-matter of the 
appeal : 

Provided that, in levying lee on a nieniorandum of appeal against a final 
decree by a person whose appeal against the preliminary decree passed by the 
Court of first instance or by the Court of appeal is pending, credit shall be given 
for the fee paid by such person in the appeal against the preliminary decree. . 

Explanation (1).— Whether the appeal is against the refusal of a relief or 
anaitist the grant of the relief, the fee payable in the appeal shall be the same 
.js tlie fee tiiat would be payable on the relief in the Court of first instance. 

Explanation (2).—Costs shall not be deemed to form part of the subject- 
matter of the appeal except where such costs form themselves the subject-matter 
of tlie appeal or relief is claimed as regards costs on grounds additional to or 
independant of, the relief claimed regarding the main subject-matter in the suit. 

Explanation (3).—In claims which include the award of interest subsequent 
to tiie institution of the suit, the interest accrued, during the pendency of the suit 
till tile date of decree shall be deemed to be part of the subject-matter of the 
appeal except where such interest is relinquished. 

Explanation (4).—W'here the relief prayed for in the appeal is different from 
(lie relief prayed for or refused in the Court of first instance, the fee payable in 
the appeal shall be the fee that would be payable in the Court of first instance 
oil the relief prayed for in the appeal. 

Explanation (5).—Where the market value of the subject-matter of the ap¬ 
peal has to be ascertained for the purpose of computing or determining the fee 
I)a\al)le, such market value shall be ascertained as on the date of presentation of 
the plaint 


CHAPTER V 
VALUATION OF SUITS 


53. Suits not otherwise provided for.—(1) In suit as to whose value for 
purpose of determining the jurisdiction of Courts, specific provision is not other¬ 
wise made in this Act or in any other law, value for that and value for the pur- 
ptise of computing the fee payable under this Act .shall be the ^ame. ^ 

(2) In a suit where fee is payable under this Act at a fixed rate, the value 
for tlie purpose of detemiining the jurisdiction of Courts shall be ’the market 


Section 51 — Note 1 (contd.) 
under Article 3 of Schedule II of the 
Madras Court-fees and Suits Valuation 
Act and not under Section 51 as it does 
not involve a dispute regarding awara 
of anN' amount. (1964) 2 MLJ 487 = 

ILR 11965) 1 Mad 535 (542). 

Section 52 — Note 1 

(1) In appeal petitioner not contesting 
liability to pay Court-fee but seeking re¬ 
medy in pauper form — Held, the sub¬ 
ject-matter of appeal is only the right to 
seek his remedy on a scheme of deferred 
payment of Court-fee — Subject-matter 
incapable of valuation — Court-fee is 
payable under Section 52 read with Sec¬ 


tion 50. AIR 1959 Mad 14 (15) = (1958) 
1 Mad LJ 97. 


Section 53 — Note 1 
(l)^Suit for possession of trust 
rty — Plaintiff alleging to be entiti- 
to act as trustee — Market val^ o* 
* property shown as Rs. 20,200/- 
combining Section 28 with 
and (2) of the Madras Court-Fees 
t. 1955 as well as Section 12 of w 
idras Civil Courts Act, the value iw 
:uniary jurisdiction and Court-tw 
•isdiction is the same and hence, 
iue of the subject-matter of toe ^ 
s beyond the iPecuniary, 
the District Munsif. 71 Mad LiyfA'* 
(1958) 2 Mad 225-(226).. .Mi 
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nr objecHon is taken on appeal or revision that a suit 

m ^peal was iwt properly valued for jurisdictional purposes.—(1) Notwithstaiuliii" 

^ythmg contained in Section 99 of the Code of Civil ProcXe^ 

app^*^a^*Conrr f" r overvaluation or undervaluation of a suit or 

instance or lower appellate Court which liad not lurivdic- 

SSl ^ 0 !" 1 !'"^ """ exercised jurisdiction with respect thereto 

shaU not be entertained by an appellate Court, unless— 

(a) the objection was taken in the Court of first instance at or fretore the 
' hearing at which issues were first framed and recorded, or in tlie 
^ower appellate Court in the memorandum of appeal to that Court, 

reasons to be recorded by it in 
writing that the suit or appeal was overvalued, or undervaluation 
•ttereof has prejudicially affected the disposal of the suit or appeal o.i 

sectinn\n**K mentioned in clause (a) of sufv 

in f ^PPff® Court is not satisfied as to both the matters men- 

fnr -fh #1 f ^ ^ subsection and lias before it tlie materials necessary 

tbp ^ ‘determination of the other grounds of appeal to itself, it shall dispose ot 

toe appeal as if there had been no defect of jurisdiction in the Court of first 
instance or lower appellate Court y or nisc 

R.A dhat maimer and the appellate Court is satfs- 

fied to both toose matters and has not those materials before it, it shall pro- 

with the appeal under the rules applicable to tlie Court with respect 
to the hearing of, appeals; but if it remands the suit or appeal, or frames and 
refers issues for trial, or requires additional evidence to be taken, it shall direct 
Its order to a Court competent to entertain the suit or apiieal, 

(4) The provisions of this section with respect to an appellate Court shall so 

evercisinfi revisional jurisdic- 

tL "me big in W ” 


CHAPTER VI 

PROBATES, LETTERS OF ADMINISTRATION AND 
CERTIFICATES OF ADMINISTRATION 

r*. 55. Application for probate or letters of administtation.—(!) Every appliea- 
hon for the ^a^ of probate or letters of administration shall be accompanied by 
dule 11?°*^ od toe estate in duplicate in the form set forth in Part I of Sche^ 

(2) On receipt of such applicaiion, ttie Court shall send a copy thereof and 
of the valuation, to the Collector of the district in which the estate is sitLted 
or toe estate is situated in more than one district, to the Collector of the 

^tnot in which the most valuable portion of the immovable propertv included 
10 toe estate is situated. 

i I®'.' • ’*1'® chargeable for the grant of probate or letters 

aommistration shall compnse— 

'■o’tf - a fee at 1 toe rates prescribed in Article 6^ of Schedule I, computed— 

Jf 


* iMi/.lr’ ,S?®Won 54 -r Note 1 
/(frMeihd of appeal — Court can inter- 
Court-fee question prior to the 
of appeal — Aftdr regi^ra- 
fcjinnot taken up unless' 
by the respondent or 
a deciabn by the Court* 


f^ examiner under Section 18 
Otherwise, it has no power to do so 

W "sT ,341)."^“ 

4 

Section 5ti — Note 1 
. <1) Ordinarily the estate of.'a perfson 
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(a) where the application is made within one year of the date of de^h^t^f 

the deceased, on the market value of the estate oh such date; or* 

(b) where the application is made after the expiry of' One'^ekr Mm such 
date on the market value of the estate on the date of thte a 



Provided that property held in trust not beneficially or with geher^^ ^i)6wer 
to confer a beneficial interest shall not be liable to any fee under this, chapte]|:| 

Explanation.—Any member of a joint Hindu family goyeirne^ by, tl^^, 
shara Law who applies for probate or letters of administrattop, ;,in .reject,,pfii,tbp 
estate of a deceased member of the joint family shall pay a fee - on. ,the,yalue of 
the share in the joint property which the deceased would have r^eived if a 
partition of the property had been made immediately before Jus death. 

(2) For the purpose of the computation of fee— 

(a) the value of the items mentioned in Annexure B to Part i of Sche¬ 

dule III shall be deducted from the value of the estate: 

Provided, that, when an application is made ior probate or 'letters of admini¬ 
stration in respect of part only of an estate, no debt, no expenses connected wito 
any funeral rites or ceremonies and no mortgage encumbrance on< any; pittilof the 
estate other than that in respect of which the application is' made ^hall *i) be 
deducted ; ’ 

Provided further that when, after the grant of a certificate Under ,Part’X 
the Indian Succession Act, 1925, or under Bombay Regulation 
respect of any property included in an estate, a grant of probate or lett^tS or 
administration is made in respect of the same estate, the fee pdyablb in respe^ 
of the latter grant shall be reduced by the amount of the fee'paid in respect'Oi 

the former grant; ' *'n 

(b) the power of appointment which the deceased had oydr a‘ jpri^erty. or 

which was created under a will shall be taken into account, the valu^ 

being taken to be the value of the property forming the subject-matter 

of the power. . 

57. Grant of probate.—The grant of probate or, letters of, .admirtisfcratioO 
shall not be delayed by reason of the reference to the .CoUector..r.under^>iSopboh 
sub-section (2), or of a motion by the Collector under Section 59, sub-section (5); 
but the Court shall make no grant of probate or letters of adminislration unhl it 
is satisfied that a fee not less than that prescribed by this Act has been paid on 
Ihe basis of the net value of the estate as furnished in tbo ^company- 

ing the application, or in the amended valuation filed under)Section 59, sub^sec- 

lion (3): . i 

Provided that the Court may grant probate or letters of adncuwstfl^pW} WrO 

1 . .1 . _ _*1_I 1__A. 1_AHminictY5sfor*Ceneiw 


withstanding that prescribed fee has not been paid *6.4^6 

in his official capacity on his giving an undertaking to the satfsfaction of 

that the said fee will be paid within such time as may be 'feji ® 

58. Relief in cases of several grants.—(1) Whenever a 
letters of administration has been made in respect of the v^'hole oL ^ne prop 
belonging to an estate and the full fee payable under this Art»iili ^spe^ ot ™ 
application for such grant has been paid thereon, no fee .shalljbe^^paj^ble^^ 
a like grant is made in respect of the whole or any ;paijt_pf^^ 

belonging to the sama. estate. ^ o > • ^ v 

(2) Whenever such grant has been made in respect; of- anjofj^rdpert)* 
part of an estate the amount of fee actually paid under^ tljis Ac^ 
of shall be deducted when a Uke grant is made in respect oF -the ;Qro^emeP^^’ 


1 away from it lo^n 
5. dividends payaW^v ftFb 


Section 56 — Note 1 (contd.) ^ fully taken 

on a certain date would, in the eye ol Thus the^ —.—_—. .. 

law, be the original corpus plus all the shares form acCre^ns toJge, 
accretions that have been lawfully made duty xn^. Pftid-gnht^ejfol 

to it less everything that has been law- Mad 200 (201) — (1955) 2 muJ 
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ing to the same estate identical with or including the property to which the 

fonner grant relates. 

59. Inquiry hy the Collector.—(1) The Collector to whom a copy of the 
application and of the valuation has been sent under Section 55, sub-section (2), 
shall examine die same and may make or cause to be made by any officer sub¬ 
ordinate to him such inquiry if any, as he thinks fit as to the correctness of the 
valuation or where a part only of the property is situated in his district, of tlie 
valuation of diat part, and may require the Collector of any other district in 
which any part of the property is situated to furnish him with the correct valua¬ 
tion thereof. 

(2) Any Collector required under sub-section (1) to furnish the correct vafua- 

tion of any property shall comply with the requisition after making or causing to 
be made by any officer subordinate to him such inquiry, if any as he thinks fit. 

(3) If the Collector is of opinion that the applicant has under-estimated the 

value of the property of the deceased, he may, if he thinks fit, require the atten¬ 
dance of the applicant, either in person or by his agent, and take evidence and 
inquire into the matter in such manner as he may think fit, and if he is still of 
opinion that the value of the property has been under-estimated may require the 
applicant to amend the valuation, and, if the application for probate or letters 
of administration is pending in Court, to file a copy of the amended valuation in 
such Court. 

(4) If, In any such case, the probate or letters of administration has or have 
been granted and the applicant amends the valuation to the satisfaction of the 
Collector and the Collector finds that a less fee has been paid than was payable 
according to the true value of the estate, he shall proceed under Section 61, sub¬ 
section (4); but if a higher fee has been paid than was payable according to the 
true value of the estate, the excess fee shall be reiunded to the applicant. 

(5) If the applicant does not amend the valuation to the satisfaction of tlie 
Collector, the Collector may move the Court before which the application for 
probate or letters of administration was made to hold an inquiry into the true 
value of the property t 

Provided that no such motion shall be made after the expiration of six 
months from the date of the exhibition of the inventory requiied by Section 317 
of the Indian Succession Act, 1925. 

60. Application to Court and powers of Court.—(1) The Court shall, when 
moved by the Collector under Section 59, sub-section (5), hold or cause to be 
held by any Court or officer subordinate to it an inquiry as to the true value at 
which the estate of the deceased should have been estimated. The Collector 
shall be deemed to be a party to the inquiry 

(2) For the purposes of any such inquiry, the Court, or the Subordinate 
Court or the officer authorized by the Court to hold the inquiry, may examine 
the applicant on oath, either in person or by commission, and may take such 
further evidence as may be produced to prove the true value of the estate, and 
where the inquiry has been entrusted to a Subordinate Court, or officer, ’ such 
Court, or officer, shall return to the Court the evidence taken and report the 

result of the inquiry and such report and the evidence so taken shall be evidence 
in the proceedings. 

(3) The Court on the- completion of the inquiry or on receipt of the report 
referred to in sub-section (2), as the case may be, shall record a finding as to the 
ferire value at which the estate .should have been estimated and such finding shall 
be finaL’ 

(4) The Court may make such order fn accordance with the provisions of 
‘ me Code of Civil Procedure, 1908 as to the cost of the inquiry as it thinks fit. 

[VoL 7.] 3 A. M. 28 
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61. Provision for cases where too low a fee has been paid.—(1) Where too 
low a fee has been paid on any probate or letters of administration in consequ¬ 
ence of any mistake or of its not being known at the time that some particular 
part of the estate belonged to the deceased, if any executor or administrator, 
acting under such probate or letters, applies to the Collector in the form set forth 
in Part II of Schedule III and pays within six months after the discovery of the 
mistake or of any effects not known at the time to have belonged to the deceased, 
what is wanting to make up the fee which ought to have been paid at first on 
such probate or letters, the Collector shall, if satisfied that a low fee was paid 
in the first instance in consequence of a mistake and without any intention of fraud 
or to delay the payment of the oroner fee. cause the nrobate or letters to be duly 
stamped. 

(2) If in a case falling under sub-section (1), the executor or administrator 
does not, within the six months referred to in that sub-section, pay the deficit 
lee, he shall forfeit a sum equal to five times the deficit fee, 

(3) If, on application being made under sub-section (1), the Collector is not 
satisfied that the application was made within six months of the discovery of the 
mistake or of further effects not included in the original valuation or that the 
payment of a low fee in the first instance was not due to a bona fide mistake, i he 
shall cause the probate or letters to be duly stamped on payment of the deficit 
tee together with a penalty not exceeding five times such fee. 

(4) If, after the grant of probate or letters of administration of an estate it 
is found by the Collector as a result of proceedings under Section 59 or Sec¬ 
tion 60 or otherwise, that a less fee has been paid than was payable according 
to the true value of the estate, he shall cause the probate or letters to be pro¬ 
perly stamped on payment of the deficit fee, and if he is satisfied that the origi¬ 
nal undervaluation was not bona fide, he shall lew in addition a penalty not 
exceeding five times the deficit fee 

(5) The Board of Revenue may remit the whole or any part of the amount 
forfeited under sub-section (2) or of any penalty under sub-section (3) or sub-sec¬ 
tion (4). 


62. Administrator to give proper security before fetters stamped.—In case 
of letters of administration on which too low a fee has been paid at first, the 
Collector shall not cause the same to be duly stamped in the manner aforesaid 
until the administrator has given such security to the Court by which the letters 
of administration have been granted as ought by law, to have been giv^n on the 
granting thereof in case the full value of the estate of the deceased had been 
then ascertained. 


63. Relief when too hjgh a fee has been paid.—(1) If, at any time after the 
grant of the probate or letters of administration of an estate, it is discovered tlwt 
a higher fee has been paid than was payable according to the true value of the 
estate, the executor or administrator, as the case may be, may apply for a refimd 
to the Collector to whom a copy of the valuation of the estate was sent under 
Section 55, sub-section (2). The application shall be accompanied by an ameim- 
ed valuation in the form set forth in Part II of Schedule III together with the 
probate or letters of administration upon which a refund is sought. 


(2) If the Collector is satisfied that the amended valuation is correct, he 
shall— ( 

(i) endorse a certiffcafe on the stampecf probate or fetters of administration 

to the effect that so much of the fee represented by the stamp ov 
stamps used has been refunded; and 

(ii) refund the difference between the fee originally paid and that which 

should have been paid : . 

1 7 .lo\ I 
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^ l^vided that no refund shall be granted under this section unless the ap¬ 
plication for refund is made within three years of the date of the grant of the 
IprObate' or letters of administration^ or within such further period as the CoUectoc 

Aay allow. 

Hi by reason ol any legal proceedings, the debts due from the deceased have 
not been ascertained and paid, or his effects have not been recovered and made 
kvailabl^ and in consequence thereof, the executor or administrator is prevented 
from Olsdming the return of such difference within the said period of three years, 

.the Collector may allow such further time for making the claim as may appear 

to him to be reasonable under the circumstances- 

If the Collector does not grant a refund, the executor or administrator, as the 
case may be, may apply to the Board of Revenue fc^r an order of refund. An 

for such refund should be accompanied by an amended valuation in 

me rorm'^eet forth in Part II of Schedule III, 

64. Recovery of penalties, etc.—Any excess fee found to be payable by an 
applicant for probate or letters of administration or by an executor or administra¬ 
tor, or any costs under Section 60, sub-section (4), or any penalty or forfeiture 
payable by any such executor or administrator, may, on the certificate of the 
Board of Revenue, be recovered from the executor or administrator as if it were 
an arrear of land revenue. 

65. Powers of Board of Revenue.—The powers and duties of the Collector 
under this Chapter shall be subject to the control of the Board of Revenue, 


CHAPTER VU 

REFUNDS AND REMISSIONS 

66. Refund In cases of delay in presentation of plaint, etc.—(1) Where a 
plaint or memorandum of appeal is rejected on the ground of delay in its repre¬ 
sentation, or where the fee paid on a plaint or memorandum of appeal is deB- 
cient ^d the deficiency is not made good within the time allowed by law or 

payment of the deficit fee is not condoned 
mernorandurn of appeal is consequently rejected, the Court shall 
refund to the plaintiff or the appellant, of the fee paid on the plaint 
or memorandum of appeal which has been rejected. 

■ (2) mere a memorandum of appeal is rejected on the ground that it was 

fee ™be refoi 

which has been rejected by the lower Court is ordered to be received or 
whei^ a smt is remanded m appeal for a fresh decision by the lower CoS the 
Coi^ makmg the order or remanding the appeal may direct the refund fn 

appeal, also on the memorandum of appeal in’the first 
appellate Court, and if the remand is in Letters Patent Appeal,-also on the memo- 
• ^_ 

Appeal returned for defl- 
cit Court-fee — Appeal not represented 

^ certificate in exer- 
Its inherent powers that the ap- 

numbered, and direct the 
jppellaat tQ apply to the Revenue Auth. 
prities forex gratia refund as in the case 
of spoiled stamps. (1958) 1 Mad L*.T la-i 

Mkd LW 3?1 1 (19MJ 
1 Mad Ijr 110 ( 111 ). 



Section. 66 — Note ! 

No powfe^*' of refund of Court-fee 
»Jin cases, provided in.the Act — 

,<fm 




WL. . 

f^^ft 



ise ol 



r -v. Part: 

. . ent. AIR 

J ^H Wad 


: sk, 
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randum of second appeal and memorandum of appeal in the first appellate Court. 

(2) Where an appeal is remanded in Second Appeal or Letters Patent Appeal 
for a fresh decision by the lower appellate Court, the High Court remanding the 
appeal may direct the refund to the appellant of the full amount of fee paid on 
the memorandum of Second Appeal if the remand is in Second Appead, and of 
the full amount of fee paid on the memorandum of Second Appeal and the Memo¬ 
randum of Letters Patent Appeal if the remand is in Letters Patent Appeal; 

Provided that, no refund shall be ordered if the remand was caused by the 
fault of the party who would otherwise be entitled to a refund: 

Provided further that, if the order of remand does not cover the whole of 
the subject-matter of the suit, the refund shall not extend to more than so much 
fee as would have been originally payable on that part of the subject-matter ^ 
respect whereof the suit has been remanded, 

68. Refund where Court reverses or modifies former decision on ground of 
mistake.—Where an application for a review of judgment is admitted on the 
ground of some mistake or error apparent on the face of the record, and on the 
rehearing the Court reverses or modifies its former decision on that ground, it 
shall direct the refund to the applicant of so much of the fee paid on the appli¬ 
cation as exceeds the fee payable on any other application to such Court under 
Aiticle 11 (g) and (u) of Schedule II. 

69. Refund on settlement before hearing.—Whenever any suit is dismissed 
as settled out of Court before any evidence has been recorded on the merits of 
tile claim, half the amount of all fees paid in respect of the claim or claims in 
the suit shall be ordered by the Court to be refunded to the parties by whom 
the same have been respectively paid. 

Explanation.—The expression ‘merits of the claim’ shall have the meaning 
assigned to it in Section 12. 


Section 69 — Note 1 

(1) Section 69 of the Madras Court 
Fees Act, 1955 does not apply to suits 
transferred to City Civil Courts from the 
original side of High Court by virtue of 
Act 10 of 1955. ILR 1958 Mad 1109 
(1115) = (1959) 1 Mad LJ 160. (Refund 
of Court-fee granted under High Court 
Rules, Rule 13.) 

(2) Section 69 and. other provisions of 
refund cannot be treated as authorising 
a refund in respect of Court-fees paid 
under any of the repealed enactments 
cr rules. ILR (1958) Mad 1109 (1115) 
(1959) 1 Mad LJ 160. 

(3) Refund of half the Court-fee —• 
Suit settled out of Court but plaintiff in¬ 
sisting on a memo of compromise being 
recorded — Refund of Court-fee cannot 
be claimed. (1965) 2 Mad LJ 513 (515). • 

(4) Section 69 of the Court-fees Act 
does not provide for a refund of Court- 
fees where a compromise is got decreed 
by the Court. But where a suit is in 
fact settled out of Court 2 ind is dismiss¬ 
ed as such, merely because a memo is 
put into Court setting out the terms of 
settlement, the party may not be depriv¬ 
ed of the benefit of the section. AIR 
1967 Mad 311 (312, 313) « (1965) 2 Mad 
LJ 513. 

(5) Suit for three reliefs valued sepa¬ 
rately — First relief decided in favour 


of plaintiffs and interim decree passe^ 
— Subsequently suit dismissed as settl¬ 
ed out of Court — Plaintiffs would be 
entitled for refund of half Court-fee pay¬ 
able only on remaining two reliefs as 
the reliefs were separable. (1965) 1 Mad 
LJ 169 = ILR (1965) 2 Mad 323 (325). 

(6) Section 69 applies to testamentary 
suits as well as suits filed on original 
side of High Court — Probate proceed¬ 
ing instituted as original petition coi^ 
verted into suit on entering caveat and 
ad valorem Court-fee paid — With¬ 
drawal of defence — Order for ^ probate 
to be issued — Request by plaintiff for 
refund of Court-fee paid at the time of 
conversion of suit—No inherent power to 
refund Court-fee paid at time of conver¬ 
sion could be invoked since there was 
a specific provision in Section 69 
settlement of disputes out of Court. 

1962 Mad 108 (110, HI) * (1961) 2 Mad 
LJ 524 (DB). 

(7) Recording of evidence — 
‘recorded’ does not refer to oral evidence 
alone — Admission of even documeijtay 


party will ttbt be entitiea lo reiunu 
Court-fee under Section 69. . AIR 19^ 
Mad 180 (180, 181) = (1965) 78 Mad UYl 
752. (1965-1 MLJ 169, Difiting.) 
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^ 7^ Refund of fee paid by mistake or inadvertence,—The fee naid bv tnis- 

Wi9 or inadvertence shall be ordered to be refunded. 


Instruments of partition.—^Where the final decree in a partition suit hi^s 
been engrossed on non-judicial stamps furnished by the parties, the Court shall 
o^er the refund to the parties of so much of the valued fee paid by them as is 
equal to die value of the non-judicial steunps furnished by them. 

«72. Exemption of certain documents.—Nothing contained in this Act shall 
render the following documents chargeable with any fees :— 

(i) mukhtamama, vakalatnama, or other written authority to institute or 

defend a suit when executed by a member of any of the Armed 
Forces of the Union not in civil employment; 

(ii) memorandum of appearance filed by advocates or pleaders when ap¬ 

pearing for persons proceeded against in criminal cases; 

(iii) plaints and other documents in suits filed in village Courts; 

(iv) plaints in suits before Collectors imder Tamil Nadu Regulation 12 of 
1816; 

(v) application or penaon to a oouector or other Officer mafting a settle¬ 

ment of land revenue, or to the Board of Revenue relating to matters 
• connected with the assessment of land, or with the ascertainment of 
rights thereto or interest therein, if presented previous to the final 
confirmation of such settlement; 

(vi) application relating to a supply for irrigation of water belonging to 
Government; 

(vii) application for leave to extend cultivation or to reJinquish land, when 
presented to an officer of land revenue by a person holding, under a 
direct engagement with Government^ land of which revenue is settled 
but not permanently: 

viii) application for service of notice o/ relinquishment of land or of en¬ 
hancement of rent; 

(ix) written authority to an agent to distrain; 

(x) first application (other than a petition containing a criminal charge of 

information) for the summons of a witness or other person to attend 
either to give evidence or to produce a document or in respect of the 


Section 70 — Note 1 

11) Mistake or inadvertence must re¬ 
late directly to the payment of Court- 
fee — Proper Court-fee paid cannot be 
refunded because party’s remedy lay, in 
some other, and, from point of view of 
Court-fee, cheaper proceeding — Revi¬ 
sion application — Fee paid as on memo 
of appeal — Fee was held paid under 
mistake or inadvertence entitling refund. 
1967 Ker LT 721 (722) « ILR (1967) 2 
Iter 432. (Suit decic(ed under Section 70 
as adapted by Kerala Act, 1956.) 

(2) Section 70 being a beneficial pro- 
Vision .there is no/warrant for restricting 
it t to ,mistal^ • other. than mistakes 
of procedure.! A mistake .which arises'as 
a result or the' adoption of an errone¬ 
ous procedure with the consequent pay¬ 
ment of a Court-fee arpropriate to the 
procedui'e adq^d wilFcome within the 








fit 

Ml ' » 


(3) Appeal pending — Writ petitions 
filed in respect of the same matter — 
Appeal successful — Withdrawal of writ 
petitions — Case not covered by Sec. 70 
—Court-fee on writ petitions cannot be 
refunded. (1966) 2 Mad LJ 238 (239) 
= 79 Mad LW 392. 

Section 72 — Note 1 

(1) Accused filing appeal — Neither 
stamped vakalath nor vakalath is neces¬ 
sary. 1959 Ker LT 800 (801) = 1959 Ker 
LJ 911. 

(2) A petition for revision under Sec¬ 
tions 435 and' 439 of the Criminal Proce- 
dure Code, against a ;^ntence of fine and 
Imprisonment in default of payment 
thereof does not fall under Section 72 
(xiii) of the Madras Court-fees and Suits 
Valuation .^ct, 1955, and. is not exempt 
from payment df the prescribed Court- 
fee. 

'!r^'at section covers only p^^itjons by, 
pri^ners in fail 6r other persons in ac-, 
tual custody.. 73 Mad LW, 670 
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production or filing of an exhibit not being an affidavit made for tho 
immediate purpose of being produced in Court; 

(xi) bad bonds in criminal cases other than bail bonds in villase Court. 

recognizances to prosecute or give evidence and recogniz^ces 
personal appearance or otherwise; recognizances for 

(xn) petition, application, charge or information respecting anv offAoo- 
when presented^, made or laid to or before a police offlo°r or 
before the heads of villages or the village poliL ’ " " 

-y'court’':r TXe” ^ of 

:'f ^he^tiVTadway; - 

(xv) application for permission to cut timber in Government forests or 
otherwise relating to such forests, not being applicatio^ froTw 
contractors for extending the period of their leases; 

,xvi) application for the payment of money due by the Government to fiio 
applicant, other than an application for refund of lapsed denosit 

SotlrbmenT“‘"“ amounHrpld 

(xvii) petition of appeal against any municipal tax; 

(xvin) application for compensation under any law’, for the time being in 

fvivi 1 h acquisition of property for pubHc pinposes; ® 

iti n " ChrisHan Marriage Act. 1872; 

(XX) Pebtira or appeal by a Government servant or a servant of the Court 

aLi^rordl^s^of “y a'^Perior officer or Government 

ofd^s fi?^ with ^7'**“*’ reduction or suspension; copies of such 
copies. appeals, and applications for obtaining such 

fication Vrt . f^^s.-The State Government may. 6y nofi- 

part of die teiri^rv of whole or in any 

Act and mav in l^o State, all or any of the fees chargeable under this 

^ct, and may, in like manner, cancel or vary such notification. 


CHAPTER Vm 
MISCELLANEOUS 

be cIl1;cteTbfs°Lpl ***“ ^ chargeable under this Act shaU 

fee b'e impressed or adhesive.—The stamps used fo denote any 

and nartfv adK impressed- or adhesive or partly impressed 

St n State Government may, by notificatioa in the Fort 

bt. Ceorge Gazette, from time to time direct. 

document which ought to hear a 
malr*? f f ^ amended in order merely to correct a mistake and to 

make it contonn to the ongmal intention of the parties, it shall not be necessary 

to imDOSe a rrftch cfamn ^ iT ^ 


to impose a fresh stamp. 

Section 73 — Note 1 


fl) AlthouRh under S. 73 the State 
Government have power to remit the 
payable by a class of people, every 
classification must be a reasonable one 
and must not be arbitrary. * AIR 1957 


Mad 382 (383 to 385) » (1957) 1 Mad L3 
188. . 4- r 

(2) Section 73 does not empower Gov:-». 
ernment to remit fees payable by a.p#rt|r.f 
cular individual in ,.,a /parUPplai? case.* 
AIR 1957 Mad 382 (3^4) = (1957) 1 Mad' 
LJ 188. 
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‘ Ganodlatlon of stamp.—No document requiring a stamp under this 
Act shall be filed or acted upon in any proceeding in any Court or olHce uiiUl 
the atamp has been cancelled. 

Such officer as the Court or the head of the office may, from time to time 
appoint shall, on receiving any such document forthwith effect such cancellation 
by punching out die figure-head so as to leave the amount designated on the 
stamp untouched^ and the part removed by punching shall be burnt or otherwise 
destroyed. 

78. Deduction to be made.—Where allowance is made in this Act for 
damaged or spoiled stamps or where fee already paid is directed to be refunded 
to any person by an order of Court, the Collector may, on the application of the 
person concerned, pay to him the amount of fee or where damaged or spoiled 
stamps are produced, he may, after satisfying himself about their genuineness, 
give in lieu thereof the same amount or value in stamps of the same or any other 
description, or if the applicant so desires, the same amount or value in money 
provided that in all cases where money is paid in cash, a deduction shall be made 
of •[five Paise] for each rupee or fraction thereof. No such deduction shall 
however be made where refund is claimed in respect of any fee paid in pursuance 
of an order of Court which has been varied or reversed in appeal. 

[•] Substituted for ‘one anna’ by T. N. Act 9 of 1960 (w. e. f. 1-4-1960). 

79. Penalty.—Any person appointed to sell stamps, who disobeys any rule 
made under this Act, and any person*, not so appointed, who sells or offers for' 
Sl^e any stamps, shall be punishable with imprisonment for a term which may 
extend to six months, or with fine which may extend to five hundred rupees, or 
with both. 

80. Power of High Court to make rules.—(1) The High Court may make 
rules to provide for or regulate all or any of the following matters, namely: 

fa) the fees payable for serving and executing processes issued by the 
High Court in its appellate jurisdiction and by the Civil and Crimi¬ 
nal Courts subordinate thereto; 

(b) the remuneration of persons employed by the. Courts mentioned in 
clause (a) in the service of execution of processes; 

(c) the fixing by District Magistrates of the number of -process servers 

necessary to be empolyed for the service and execution of processes 
issued &om their respective Courts and the Courts subordinate there¬ 
to; 

(d) the display in each Court of a table in the English and in the focaf 

language or languages showing the fees payable for the service and 
Execution of processes. 

(2) All rules made under sub-section (1) shall be subject to confirmation by 
the State Government and on such confirmation shall be published in the Fort 
St. George Gazette and shall thereupon have effedt as if enacted in this Act. 

81. Power of Board of Revenue to make rules.—(1) The Board of Revenue 
may, with the previous sanction of the State Government, make rules consistent 
wiA this Act to provide for or regulate all or any of the following matters, 
namely 

\a) the fees chargeable for serving and executing processes issued by the 
Board of Revenue and by the Revenue Courts; 

Section 8(1 Note 1 

on the original side Court,-fpes Act does not touch the pro- 
e collected not under cess fees payable on the. original side ot 
Act* btft undei'. l^cr. the Court.'.AIR 1957 Mad 382 f383) 

-*|^cti^ 80‘0f Madr« ^ = (19^) I Mad*!! l88. ‘ - 


fees 
turt-fb^ 
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(b) the remuneration of the persons necessary to be employed for the ser¬ 

vice and execution of such processes; 

(c) the by Collectors of the number of persons necessary to be em¬ 

ployed for the service and execution of such processes; 

(d) the guidance of Collectors in the exercise of their powers under Chan¬ 
ter VI; ^ 

(e) the supply of stamps to be used under this Act; 

(f) the number of stamps to be used for denoting any fee chareeable 

under this Act; 

(g) the keeping of accounts of all stamps used under this Act; 

(h) the circumstances in which stamps may be held to be damaged oi 

spoiled; ® 

(0 the circumstances in which, the manner in which, and the authorities 

by which, allowance for used, damaged or spoUed stamps may be 
made; ' 

U) the regulahoir ot the sale ot stamps to be used under this Act, tfie 
persons by whom alone such stamps may be sold and the duties and 
remuneration of such persons: 

‘'if’ “ used in the High Court such rules shaU 

be made with the concurrence of the Chief Justice. 

(2) All rules made under the section shall be published in the Fort St. George 
Gazette and on such publication, shall have efiFect as if enacted in this Act. 

1 c ‘'f Government to make rules—(1) The State Government, may, 

by notification m the Fort St. George Gazette make rules to carry out generally 
the purposes of this Act. ^ 

g) All notifications and rules made under this section shad, as soon as 

possible, after they are made be placed on the table of the Legislative Assembly 

tor one month, and shall be subject to such modification whether by way of re- 

peal or amendment as the Legislative Assembly may make during the session in 
which they are so laid. 


c . existing rules—Until rufes are framed under 

Sections 80, 81 and 82 and until notifications are issued under Section 73, the 
^les and notifications now in force in respect of matters referred to in those sec¬ 
tions, shall, in so far as they are not inconsistent with t^s Act, continue. 

A 4 - ^ Central Act HI of 1873,—In the Tamil Nadu Civil Courts 

Act, 1873, Section 14 shall be omitted. 


*85. Repe^ of Central Act IV of 1877.—The Presidency Magistrates (Court 
Fees) Act, 1877 in so far it applies to the State of Tajnil Nadu is hereby repealed* 

86. Amendment of Central Act VII of 1892.—In the Madras City Civil' Court 
Act, 1892, Sections 9 and 13 shall be omitted, tji 

i* .li 

and saving.—(1) The Court-fees Act, 1870, in its application to 
the State of Tamil Nadu and in relation to the fees and stamps otiher thah' fees and 


Section 87 — Note 1 


(1) Although a taxing statute ordi¬ 
narily will have no retrospective effect, 
since, the earlier Act of 1870 is repealed, 
tne riecessity for m'alcing a provision 


that it shall not have retrospective oper 
ration was felt and Clause (2) of Sec. 87 
was emacted. Taxing statute , has feihe A 
construed strictly; and in case of reaisqn^,,.. 
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stamps relating to documents presented or to be presented before an officer serv¬ 
ing under the Central Government and the Suits Valuation Act, 1887, in its ap¬ 
plication to the State of Tamil Nadu are hereby repealed. 

(2) All suits and proceedings instituted before the commencement of this Act 
aM ^ proceedings by way of appeal, revision or otherwise arising therefrom 
whether instituted before or after such commencement shall, notwithstanding the 
rep^ of the Court-fees Act, 1870 and the Suits Valuation Act, 1887, be govern¬ 
ed by the provisions of the said Acts and the rules made thereunder. 


*188, Savings tn respect ot the transterred territory.—In respect of the trans¬ 
ferred territory, all suits and proceedings instituted before the commencement ot 
me T^il Nadu (Transferred Territory) Extension of Laws Act, 1935, and all proceed¬ 
ing by way of appeal, revision or otheiwise, arising therefrom, whether instituted 
before or after such commencement, shall, notwithstanding the repeal of the 
corresponding law by the said Act be governed by the provisions of the said 
corresponding law and the rules made thereunder. 

Explanation.—In this section, the expression, "corresponding law" shall mean 
the Travancore-Cochin Court-Fees Act, 1125 (Travancore-Cochin Act 11 of 1125) 
md the Travancore-Cochin Suits Valuation Act. 1125 (Travancore-Cochin Act IV 


• Inserted by T. N. Act 22 of 1965, S. 4 and Sch. II (1-7-1966). 


5*<iflOn 87 — Note 1 (eontd.) 
able doubt, the construction that is bene- 
ncial to the subject has always to be ad- 
3pted. AIR 1956 Mad 597 (599) = il956) 
1 Mad LJ 63. 

(2) Obiter: The Court-fee payable 
under the earlier Act is applicable not 
only, to a copy application for a judg¬ 
ment and decree in a suit or proceed¬ 
ing instituted before the Act but also 
in respect of a copy of. a judgment and 
decree in an appeal, revision or any 
other pf’oceeding instituted before or 
after such commencement, provided it 
relies to suits and proceedings institut¬ 
ed before the commencement of the Act, 
and also in respect of (a) vakalat filed 
in Courts in respect of suits instituted 
before the commencement of the Act, (b) 
certified copies of documents such as 
decrees, judgments, etc., filed as en¬ 
closures to appeals and (c) applications 
for* copies of documents filed in suits 
or proceedings instituted before the com¬ 
mencement of the Act. AIR 1956 Mad 
597 (600) = (1956) 1 Mad LJ 63. 


(3) In the context in which it has been 
used in Section 87 (2) a copy applica¬ 
tion is a preceding within the meaning 
of that section. The use of the word 
‘otherwise” will not detract this mean- 
be.given to the word proceeding. 
AH^ld56 Mad 597 (598, 599) = (1956) 1 

Claim pursuance of 
noUcK under Section 9 ,(3) of Land Ac- 

before commenoe- 
— Court-fee on menap 
54;of the^Land 
Aequiiatl<m Act filed after oommenpe- 


ment of the Madras Act is to be calcu¬ 
lated under Schedule 1 , Article 1 of Cen¬ 
tral Court-fees Act (1870), on claim of 
enhancement and not under the Act of 
1955 in view of Section 87 (2) of the Act. 
AIR 1962 Ker 25 (26) * = 1961 K'er LT 
484 (DB). ((I960) 2 MLJ 207. Re), on.) 


(5) Proceedings under Sections 9 and 
11 of Land Acquisition Act are proceed¬ 
ings within the meaning of Section 87 
(2) of Court-fees Act — Reference under 
Section 18 of the Act is a continuation 
of those proceedings or arising out of 
those proceedings within Section 87 (2) 
of the Court-fees Act — Proceedings 
under Sections. 9 and 11 started before 
the Court-fees Act of 1955 — Reference 
after 1955 — Court-fee is payable under 
the old law. ILR (1960) Mad 954 (959, 
960) = (1960) 2 MLJ 207. 


(6) Court-fees Act (1870), . Sch. II. 
Art. 17 (1) — Civil P. C. (1908). O. 21, 
Rr. 58. 63 and 103 — Suit decreed 

before Madras Act of 1955—Claim under 
O- 21» R. 58 filed and decided after the 
Act of 1955 — Suit under R. 63 — Court- 
fee is payable under Section 41 (2) and 
not under Act of 1870. ILR (1965) 2 
Mad 90 (92) = (1965) 2 Mad LJ 449. 


(7) Execution proceedings — Claim 
petition filed — Adverse order passed 
before coming into force of new Court- 
fees Act — Claim suit filed after coming 
into force of said Act — Requisite court- 
fee to be paid as per provision in old 
Court-fees Act as the claim petitions 
out of which the claim suit arose were 
instituted before the Act of 1955. AIR 
J959 Mad 155 (156) ^ (1959) 1 Mad CJ 
151. ■’ 


/ 
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SCHEDULE I 
Ad Valorem Fees 

Article. Particulars. 

ti) (2) 

1. Plaint or written statement pleading a set off or 
counter-claim or memorandum of appeal presented 
to any Court-- 

When the amount or value of the subject-matter io 
di'^pute— 

(i) does not exceed five rupees; 


Proper fee. 



[Forty False. 



(ii) exceeds five rupees, for every five rupees, oi 
part thereof in excess of five rupees, up to 
One hundred rupees; 

(Hi) exceeds one hundred rupees, for every ten 
rupees or part thereof, in excess of one hun¬ 
dred rupees; 

"^Substituted by T.N. Act 9 of I960 [w.e.f. 1-4-1960.) 

(a) Petition under section 26 of the Provincial 
Insolvency Act, 1920, or application under 
section 95 of the Code of Civil Procedure 
1908. 


Forty PaisQ. 


Seventy-five Paise.] 


\n amount of one-half the 
scale of fee prescribed in 
article 1 on the amount or 
compensation claimed. 






(b) Appeal against oraer on a petition or app/ica* 
tion falling under clause (a). 

(a) Petition under section 53 or 54 of tlie Provin¬ 
cial Insolvency Act, 1920. 


(b) Appeal against order on a petition falling undei 
clause (a) whether hy the Official Keceiver oi 
by the unsuccessful party. 


Mernorandum ol appeal against order in proceedings 
under the Indian .Succession Act. 1925. 


Application ior review of judgment. 


Probate of a will or letters of administration with oi 
without will annexed— 

When the amount or value of the estate in respect 
of which the grant of probate or letters is made 
exceeds one thousand rupees, but does not exceed, 
five thousand rupees. 

When such amount or value exceeds five thousand 
rupees. 


On the scale prescribed in 
article 1 on the amount in 
dispute. 

A.n amount of one-half the 
scale of fee prescribed in 
article 1 on the market value 
of the subject matter subject 
to a maximum fee of ru^es 
five hundred. 

amount of one-half the 
scale of fee prescribed in 
article 1 on the market value 
of the subject-matter subject 
to a maximum fee of rupees 
five hundred. 

An amount of one-half the 
scale of fee prescribed in 
article 1 on the amount or 
value of the subject-matter. 
One-half of the fee payable 
on the plaint or memoran¬ 
dum of appeal comprising 
the relief sought lo the ap- 
plication for review. 


Two per centum on such 
^amount or value. 

Three per centum on such 
amount or value. 


Schedule 1 Art. 1 — Note 1 

(1) Suit for partition and separate 
possession — Defendant claiming amount 
of bona fide improvement in his state- 
rnent — Claim cannot be construed 
either one by way of set-off or by way 
of counter-claim — No Court-fee is pay¬ 
able on such claim. AIR 1967 Mad 300 
(301, 303) = (1966) 1 Mad LJ 200. 

(2) Suit for redemption — Defendant 
claiming in his written statement the 
cost of improvement made by him in 
addition to mortgage amount — The 
claim of the defendant is In the nature 


of counter-claim and court-fee must be 
paid on it. AIR 1961 Mad 355 (355) 

= 73 Mad LW 665. 

% 

(3) Madras Court-fees and Suits Valua¬ 
tion Act'(14 of 1955), Section 8,— Suit 
for declaration of title, possession and 
mesne profits — Claim by defendant for 
compensation ftfr improvements as a 
condition of decree for possession — Not. 
a set-off or counter-claim , within 
tion 8 — No court-fee payable on such , 
claim.’AIR 1961 Mad 527 (528) » 

2 Mad LJ 34. . .. 
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Pflrliculart Proper fee 

(2) (fj) 

7* Certificate under the Indian Succession Act, 1925— 

Where the amount or value of the debts and secu- Two per centum on such 
nties specified in the certificate extends up to amount or value, 
rupees five thousand. 

Where such amount or value exceeds five thousand Three per centum on such 
rupees* amount or value. 

A ^ — (1) Where a certificate is extended under section 376 of the Indian Succession 

Act, lyao, tee shall be computed on the amount for which a certificate is sought to be extended 
and the amount for which a certificate or certificates has or have already been Issued, credit 
being given for the fee already paid. 

1 I , of a debt is Its amount, including interest, on the day on which the 

Inclusion of the debt in the certificate is applied for so far as such amount can be ascertained. 

(3) WJiether or not any TOwer with respect to a security specified in a certificate has 
been conterred under the Act, and where such a power has been so conferred, whether the 
power IS tor the receiving of interest or dividends on or for the negotiation or transfer of the 
security, or for both purTOses, the value of the security is its market value on the day on 
which the inclusion of the security in the certificate is applied for, so far as such value can he 
d* 

SCHEDULE II 

For "Eight annas** “Twelve annas’* and “Four annas” words ’fifty nay*» naive 
®|yent^-fiye naye paise* and ‘twenty-five naye paise* were substituted by Madras Act 9 of lufiO 

'Article* Particulars* Proper fee. 


( 1 ) 

1. 


2 * 

3, 


( 2 ) 

4 

(i) Petition in a suit under the Native Converts’ 

Marriage EHssolutiOn Act, 1866 

(ii) Petition, plaint or memorandum of appeal 

when presented to a Court under the Dissolu*. 
tion 01 Muslim Marriage Act, 1939. 

(iii) Petition under the Indian Divorce Act, 1869, 

excluding petitions under section 44 of that 
Act, and every memorandum of appeal under 
section 55 of that Act. 

(iv) Plaint or memorandum of appeal under the 
Parsi Marriage and Divorce Act, 1936, or a 
counter-claim made under section 37 of that 
Act. 

(v) Plaint or memorandum of appeal in a suit 

under the Indian Colonial &vorce Jurisdio. 
tion Act, 1926. 

If in a suit falling under any of these clauses, 
ther^ is a specific claim for damages, 
separatefee at the rates prescribed in 
Article 1 of Schedule I shall be charged on 
the amount of damages claimed. 
Undertaking under section 49 of the Indian Divorce 
Act, 1869. 

Memorandum of appeal from an order inclusive of 
an order determining any question under section 47 ' 
or section 144 of the C^e of Civil Procedure, 
1908, and not otherwise provided for when pre.. 
sented— 

(i) to any Court other than the High Court or to 
any Executive Officer other than Board of 
Revenue or Chief Executive Authority. 


(3) 

Ten rupees. 
Ten rupees. 

"Thirty rupees. 
Thirty rupees 
7ilty rupees. 

One rupee. 

One rupee. 



Schedule 2, Art. 3 — Note 1 

(1) On an fippeal under SecQon 6 (4) 
(a) (tf the Madras Slum Improvement 
Act, will have to be paid under 

Art. 3 01'Sch. n of the Madras Court-fees 
and Suits Valuation Act and nof , under 
^cUon 61. (1964) 2 Mad LJ 48ir(4«) = 
(1900)^ 78 Mad LW 333. 

_ of Sch. 2 applies to all 

CotfHS, nid Criminal and the word 


order’ in It, in the context of a criminal 
appeal Includes a judgment leading to 
an order of conviction or acquittal. 
(1966) 2 Mad LJ 375 (377) = 1966 Mad 
LW (Cri) 150 ♦* 1966 Mad LJ (Cri) 740 
(742). (Court fee payable on a memo¬ 
randum of appeal by an accused from 
a decision of conviction and sentence 
of a criminal court is under Sch. 2, 
Art. 3 (1) and not under Art. 11 (g). 
Sch. 2.) 
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Article 


Particulars 


Proper fee. 












(ii) to the Board of Revenue or Chief Executive 
Authority 

Uii) to the High Court— 

(A) From an order other than an order under 
the Tamil Nadu Agriculturists* Relief 
Act, 1938— 

fl) Where the order was passed by a sub¬ 
ordinate Court or other authority— 

(a) If the order relates to a suit or pro¬ 

ceeding, the value of which exceeds 
one thousand rupees 

(b) In any other case ... ^ 

(2) Where the appeal is under Clause 15 
of the Letters Patent— 

(a) From an Order passed in exercise of 

appellate jurisdiction. 

(b) From an order passed in exercise of 
original jurisdiction, which would 
be appealable under the Code of 
Civil Procedure, 1908, had it been 
passed bv a Subordinate Court 

(c) In any other case . .... 

(3) where the appeal is under section 43-B 
of the Banking Companies Act, 1949. 

(4) Where the appeal is under section 411-A 
of the Code of Criminal Procedure, 
1898. 

(B) From an order under the Tamil Nadu. 
Agricuturists’ Relief Act, 1938. 

(iv) To the Government in pursuance of a statu¬ 
tory right to appeal for which no court-fee 
is leviable under any other enactment. 
Memorandum of appeal under section 39 of the 
Arbitration Act, 1940— 

(i) Where the appeal is from an order of a Dis¬ 
trict Munsif’s Court or an order of a superior 
Court in a case where the value for juris^c- 
tion does not exceed Rs. 5,000 
(ii) in any other case . ... ... 

Copy or translation of a judgment or order not being 
or having the force of a decree — 

Where such judgment or order is passed by any 
Civil Court other than the High Court or by the 
Presiding OEficer of any Revenue Court or office 
or by any other Court or judicial or executive 
authority — 

(a) if the amount or value of the subject-^ 

matter is fifty Or less than fifty rupees; 

(b) if stich amount or value exceeds fifty 

rupees: 

When suen judgment or order is passed by 
the High Court. 

Copy or translation of a judgment or order of a Crimi* 
nal Court. 

Copy of a decree or order having the force of a 
decree — 

When such decree or order is made by ^ny Court 
other than the High Court — 

(a) if the amount or value of the subject-matter 

of the suit wherein such decree or order is 
made is fifty or less than fifty rupees : 

(b) if such amount or value exceeds fifty 
rupees : 

When such decree or order is made by the ;High 
<^urt. 

Copy of anyjdocument liable to stamp duty under 
the Indian fttamp Act, 1899, when left by any party 

1 : t nw ‘ •! ■ 


Two rupees. 


Two rupees. 

Five rupees. 

Ten rupees. 

Ten rupees. 

One hundred rupees.- 
One hundred rupees. 

Five rupees. 

• , 

Two rupees. 

« 

Five rupees. ♦ 

Fifteen rupees. 

* 

Qne hundred rupees. 


Fifty pai>!e. 
One rupee. 
Two rupees. 
Fifty paise. 




Seventy-five paise. ^ 


I 


One rupee and fifty paise* ' 

.uir' 1 ' ■ 


■ n 


Five rupees. , .m iU-' 


l. 


.d 

.itiD 


‘A 2 * 4 

I. 11*^0 
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Article 

(1) 




PartlcuUtn 

(2) 


10 . 




b 

tQa 


- to a suit or proceeding in place of the original 
withdrawn— 

(a) When the stamp duty chargeable on the original 
does not exceed fifty paise 

(b) In any o^er case ... ... ... 

C^py of any revenue or Judicial proceeding or order 

not otherwdse provided for by this Act or copy of 
any accounti statement, rej^rt. or the like taken 
out of any ^urt or office of any public officer— 

For every document 

la) Application or petition presented to any officer 
of land revenue by any person holding tempo, 
rarily settled land under direct engagement 
Government and when the snbjecUmattex 
of the application or petition relates exclu. 
sively to such engagement. 

(b) Application or petition presented to any officer 

of land revenue relating to the grant of land 

on darkhast. * , , , , 

(c) Application to a Collector for lease of land for 
agricultural or non^agricultural purposes. 

(d) Application or petition presented to any Execu¬ 
tive Officer under any Act for the time being 
in force for the conservancy or improvement 
of any place if the application or petition 
relates solely to such conservancy or improve. 

ment. ' ^ , , , 

(e) Application or TCtition presented to any board 

or Executive Officer for a copy or translation 
of any order passed by such board or officer or 
of any other document on record in such office. 

(f) Application to a Forest Officer bv a Forest 

contractor for extension of the period of lease - 

(i) if the value of the subject-matter of the 

lease is Rs. 5,000 or less. 

(ii) if such value exceeds Rs. 5,000, for every 

Rs. 1,000 or part thereof in excess of 
Rs. 5,000. ^ . , 

(g) Application for attestation of pnvate docu- 
. ments Intended to be used outside India. 

(h) Application for lapsed deposit presented aftet 
six months after the date on which the amount 
lapsed to the <^vetnn3bnt — 

(i) when the amount or deposit does not exceed 

Rs. , 1 „ 

(ii) when the amount or deposit exceeds Rs. 50 

but does not exceed Rs. 1,000; 

(iii) when it exceeds Rs. 1,000 — ... 

(I) Application or petition presented to the Govern 

ment and not otherwise provided for— 

(i) which involves the exercise or non-exercise 

of power conferred by law or rule having 
the force of law; 

(ii) in other cases ... ... ... 

(i) Application or petition presented to the Board 

of Revenue or Chief Executive Authority and 

j not otherwise provided for— 

(i) which involves the exercise or non-exercise 
of power conferred by law or rule paving 
the force of law* '* 


/roper fee, 

(3) 


The amount of the duty 
\ chargeable on the original. 
Seventy-five paise. 


Seventy-five paise. 
Twenty-five paise. 


Twenty-five paise. 

Seventy-five paise. 
Twenty-five paise. 


Twenty-five paise 


Five rupees. 
One rupee. 

One rupee. 


Fifty paise. 
One rupee. 
Two rupees. 

Two rupees. 

Wfty paise. 

Two rupees. 


may 


Uu^l^imder Sec^loiv.T (2) 

gTft utiflinge. and^Jtent 

eviction of p 
le the Suboirdinate 

Is liable rti> of 
• ebuxt'fee stamp of 9e* T 




under Art. 10 (h) (1) of Sch. 2 to the 
Madras Court-fees and Suits Valuation 
Act. The court-fee payable is not to be 
determine with reference to the office 
which the officer, who has been appolnt- 
^ as the Controller, holds. ILR (I960) 
M^d 559 (561) » (1960) I Mad LJ 135. 
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Article. 



11 . 


Particulars. 

( 2 ) 

(ii) in other cases 

(k) Application or petition not falling under cl. (i) 
or (i) and presented to a public officer or in a 
public office and not otherwise provided for— 
<i) which involves the exercise or non-exercise ol 
power conferred by law or rule having the 
force of law ; 

(ii) in other cases ... ... ... 

(a) Aoplication or petition presented to any Court 

for a copy Or translation of any judgment, 
decree or any proceeding of or order passed by 
such Court or of any other document on record 
in such Court. 

(b) Application or petition presented to any Civil 

Court other than a Principal Civil Court of 
Original Jurisdiction or to any Court of Small 
Causes constituted under the Provincial Small 
Ciiuse Courts Act, 1887, or to a Collector or 
other Officer of revenue in relation to any suit 
or case in which the amount or value of the 
subject-matter is less than Rs. 50. 

(c) Application to any Court that records may be 

called from another Court, when the Court 
^ants the application and is of opinion that 
the transmission of such records involves the 
use of the post. 

(d) Application for permission to deposit revenue 
or rent either in the office of the Collector or 
in the Court. 

(e) Application or petition presented to a Court for 

determination of the amount of compensation 
to be paid by a landlord to his tenant. 

(f) A written complaint or charge of any offence 

other than an offence for which a Police officer 
may, under the Code of Criminal Procedure, 
arrest without warrant and presented to any 
Criming Court and an oral complaint of any 
^ch offence reduced to writing under the 
Code of Criminal Procedure, 1898. 

(g) Application or petition presented to any Court, 

or to any Magistrate in his executive capacity 
and not otherwise provided for in this Act 

(h) Application for arrest or attachment t^fore 

judgment or for temporary injunction— 

(i) when presented to a Civil Court or Revenue 
Court other than the High ODurt in relation 
to any suit or proceeding — 

(1) if the value of the subject-matter *1^ *] 
is less than Rs. 50 ; 


Proper fee. 



One rupee and fifty paise. 


One rupee. 

Twenty-five paise. 
Twenty-five paise. 


rweDty.ffive paise. 


'feventy-five paise in addition 
to the fee leviable on the 
application. 


Seventy-five paise. 


One rupee. 
*5ne rupee. 


4 


seventy-five paise' 





One rupee. 

$ 



Schedule 2, Art, 11 — Note 1 

(1) Scope and object — “Proceedings 
otherwise arising thereform” — Inter- 
pretation of — Copy application comes 
within the meaning of the word pro- 
ceeding in the context in which it has 
appeared in Section 87 (2) — Copy appli¬ 
cation arising out of proceedings started 
before the Act of 1955—Court-fee is to be 
paid under the old law under Sch. 2, 
Art. 11 (a) and (b) of Court-fees Act of 
1870. AIR 1956 Mad 697 (600) = (1956) 
l .Mad LJ 63. 

(2) Application under Section 7 (2) of 
the Madras Buildings (Lease and Rent 
Control) Act 1949 before a Rent Con¬ 
troller — Rent Controller not a Court 


for the purposes of Court-fee — Sch. 2 
Art. 11 (g) of Court-fees Act, 1955 does 

not apply. ILR (1960) Mad 559 (561). 

(3) Proviso governs not only clause (2) 
but also clause (1). AIR 1962 Mad 108 
(109) = (1961) 2 Mad LJ 524 (DB). 

(4) Application for probate — Appli¬ 
cation opposed and hence treated as a 
suit. Formal entry of caveat is not 
necessary in order •to attract 'proviso — 
When an- application^ for probate be¬ 
comes cbritentious^ and treater aS suif 
it should be assumed ^. fop^ the pilxwse 
-df the proviso that the ca^at is im¬ 
pliedly entered. (1966)' 2'Mad LJ 33 (84) 
= 79 Mad LW 311. a a . f ^ 
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Articlo 


Particulars 


Proper fee. 



f2) if the value is Rs. 50 and above; 

(ii) wnen presented to the High Court. 

* Words ‘ot which’ were omitted by T.N. Act 30 
of 1955, S. 3 and Sch. II. 

(i) Application or petition under section 47 and 

Order XXI, Rules 58 and 90 of the Code of 
Civil Procedure, 1908 — 

(i) when filed in a Revenue Court or a District 

Munsif’s Court, 

(ii) when filed in the City Civil Court, Madras, 

a Sul>Court or a District Court, 

(iii) when filed in the High Court. 

(j) Application or petition under sections 34, 72, 

73 and 74 of the Indian Trusts Act, 1882. 

(k) (i) Application for probate or letters of adminis-. 

tration to have effect throughout India. 

(ii) Application for probate or letters of adrainis. 
tration not falling under clause (i) — 

(1) if the value of the estate does not exceed 
Rs. 1,000 ; 

(2) if the value exceeds Rs. 1,000 : Provided 
that if a caveat is entered and the appli¬ 
cation is registered as a suit, one-half 
the scale of fee prescribed in Article 1 
of Sch. I on the market value of the 
estate less the tee a!rea<^ paid on the 
application shall be levied. 

(l) Original petitions not otherwise provided for 

when filed in— 

(i) a District Munsif’s Court — 

(1) under the Tamil Nadu Village Courts 

Act. 1888 Tamil Nadu Act 1 of 1889), 

(2) in other cases 

(ii) the City Civil Court, Madras, a Sub-Court or 

a District Court, 

(iii) the High Court .*• •.* •— 

m) Application to set aside an award under the 
Arbitration Act, 1940 — 

(i) when presented to a District Munsif’s Court: 

(ii) when presented to the City Civil Court, 

Madras, Sub-Court, a District Court or the 
High Court— 

(1) if the value of the subject-matter ol the 
award does not exceed Rs. 5,000 ; 

(2) if such value exceeds Rs. 5,000 but does 
not exceed Rs. 10,000; 

(3) if such value exceeds Rs. 10,000 

(n) Application under section 14 or section 20 of 
the Arbitration Act, 1940, for a direction, for 
filing an award or for an order for filing an 
agreement and application for enforcing foreign 
awards— 

(i) when presented to a District Munsit’s C^rt; 

(ii) when presented to the City Civil Court, 

Madras, a Sub-Court, a District Court or the 

High Court— , , 

(1) if the value of the subject-matter of the 

award does not exceed Rs. 5,000; 

(2) if such value exceeds Rs. 5,000 but does 
not exceed Rs. 10,000; 

(3) if such value exceeds Rs. 10,000. 


Two rupees and fifty paise. 
Five rupees. 


One rupee. 

Two rupees and fifty puise. 

Five rupees. 

Five rupees. 

Twenty-five rupees. 

Seventy-five paise. 

Five rupees. 


One rupee. 

Five rupees. 

Ten rupees. 

Twenty rupees. 

Twenty-five rupees. 

Twenty-five rupees. 

One hundred rupees. 

Two hundred and fifty rupees. 


Fifteen rupees. 

Fifteen rupees. 

One hundred rupees. 

Two hundred and fifty rupees. 


Schedule 2, Art. 11 

(5) Where an Arbitrator, without any 
direction of the Court, himself pro¬ 
ceeds to file the award under Section 14 
(2) of thfe Arbitration Act. The residua^ 
provision in Art. 11 (1) of Sch. 2 of the 


— Note 1 (co»ld.) 

Court-fees and Suits Valuation Act will 
apply and not Art. 11 (n). (1959) 2 
Mad LJ 417 (418) = 72 Mad LW 639 *• 
(1967) 1 Mad U 309 (310) *= 80 Mad 
LW 150. 


448 [App II] 


[The] Tamil Nadu Court-fees and Suits Valuatioa Ad; 1955 


Article. Particulars. 

(i) (2) 

(o) Petition to the High Court for the admission of 

an Advocate, Attorney or Vakil. 

(p) Application presented to the High Court under 

section 24 of the Press (Objectionable Matter) 
Act, 1951. 

(q) Revision petition presented to the High Ck)uit 

under section llo of the Code of Civil Proce¬ 
dure, 1908, or under section 25 of the Provin¬ 
cial Small Cause Courts Act, 1887, or under 
the provisions of any other Act, arising out of 
a suit or proceeding— 

(i) if the value of the suit or proceeding to 

which the order sought to be revised relates 
does not exceed Rs. 1,000 ; 

(ii) if such value exceeds Rs. 1,000. 

(r) Petition under sections 153, 168 and 221 of the 

Indian Companies Act, 1913, in connection 
with the winding up of a company. 

(s) Petition to the High Court under Article 220 of 

the Constitution for a writ other than the writ 
of Habeas Corpus or a petition under Article 
227 of the Constitution. 

(t) Application under, section 45 of the Specific 

Relief Act, 1877. 

(u) Application or petition presented. to the High 

(5ourt and not otherwise specifically provided 
for. 

(v) Election petition questioning the election of a 

person in respect of— 

(i) the office of member of a panchayat; 

(ii) the office of President of a panchayat; 

(iii) the office of member or Alderman of the 

Council of the Corporation of Madras or of 
member of a Municipal Council or a District 
Board, 

(iv) the office of Mayor or Deputy Mayor of the 

Corporation of Madras or of Chairman of a 
Municipality or President of District Board. 
Application for leave to sue as a pauper. 

Application for leave to appeal as a pauper— 

(i) when presented to a District Court or Sub^ 
Court ; 

(ii) when presented to the High Court. 

(i) Bail bond or other instrument of obligatioo 
when filed in village Courts. 

(ii) Bail bond or other instrument of obligation 

g iven in pursuance of an order made by a 
ourt or Magistrate under any section of the 
Code of Criminal Procedure, 1898, or the Code 
of Civil Procedure, 1908, and not otherwise 
provided for in this Act. 

Every copy of power-of-attorney when filed in any 
suit or proceeding. 

Mukhtarnama, Valcalatnama or any paper signed by 
an advocate signifying or intimating that he if 
retained for a party. 

When presented— 

ri) to any Court other than the High Ojurt or to 
any Collector or Magistrate or other execu¬ 
tive officer ; 

(ii) tc the Board of Revenue or a Chief Executive 
Authority ; 

(iii) to the High Ck)urt — 

, (iv) to the Government' ... -. 

Agreement in writing stating a question for the 
opinion of the Court under the Code of Civil Pro¬ 
cedure, 1908— 

(i) when presented to a District MunsiPs Court 
or when presented to the City Civil Court 


12 . 

13. 


14. 


15. 

10 . 


Proper fee. 
(3) 

Twenty rupees. 
Fifty rupees. 


'ive rupees. 


Ten rupees. 

One hundred rupees 


Twenty-five rupees. 


One hundred rupees 
Two rupees. 


Twenty-five rupees. 
Fifty rupees. 

Fifty rupees. 


Two hundred rupees 

Seventy-five pai'se. 

One rupee. 

. . 

Two rupees. 

T wenty-five paise. 

Seventy-five paise. 


Seventy-five paise> 


One rupee and fifty paise. 


Two rupees. 


Three rupees. 
Three rupees. ^ 


Fifteen rupeof 


i. 
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Article. 

(1) 


Proper fee, 
(3) 


18 . 


• •a 


••t 




• •a 


One hundred rupee*;. 
Ten rupees. 


Partlcnlars. 

( 2 ) 

or Sub*Court of Ootacamund in a case where 
the value of the subject-matter does not 
exceed Rs. 5,000. 

(ii) In any other case ... 

Caveat 

SCHEDULE m 
PART I 
(Sed section 55) 

Form of Valuation (to bo used with such modifications, if any, 

as may bo necessary) of Estate. 

IN THE COURT OF 

Re : Probate of the Will of (or Admini'^tratinn 

ot the Estate ), Deceased. 

1. I (A. B.) solemnly affirm/make oath and say that I am 

the executor (or one of the executors or one of the next of kin) of 

_ * , deceased, and that I have truly set forth in Annexure A to this 

Form of Valuation all the estate of which the above named deceased died possessed or to 
which he was entitled at the time of his death, and which has come or is likely to come to 
my hands. ' 

2. I further say that I have also truly set forth in Annexure B all the items I am bv law 
allowed to deduct. 

3. I further declare that the said estate exclusive only of the last mentioned 

was on the date of the death of the said deceased 

items ...M. —...** M under tiie 

* is 

value of 

4. I (A. B.) further declare that wnat is stated in this Form of Valuation is true to the 
best of-my information and belief. 

ANNEXURE A A. B.... 

Valuation of the movable avd inimovnhle property of deceased. 

Cash in hand and at the bank, household goods, wearing apparel, books, 
plate, jewels, etc. 

(State estimated value according to best of Executor's or Administrator's 
belief.) 

Property in Government securities transferable at the Public Debt Office 
. (State description and value on the date of the death of the deceased or on 
the date of the application, as the case may be.) 

Immovable property, consisting of 

(State description and market value on the date of the death of the deceased 
or on the date of the application, as the case may be.) 

Leasehold property 

(If the deceaeedheld any leases for years determinable, state the period of 
the lease and the estimated amount of rent inserting separately arrears 
due on the date of the death or on the date of the application; as the case 
may be.) 

Property in public companies .. 

(State the particulars and the value calculated at the price on the date of the 
death or on the date of the application, as the case may be.) 

Policies of insurance upon life, money out on mortgages and othei 
securities, such as bonds, bills, notes and other securities for money. 

(State the amount of the whole on the date of the deaih,or on the date of the 
appUcaiiont as the case may be.) 

Debts — ^ 

Wther than had debts.) *** 

Stock in trade ... 

(State the estimated value, if any ) 

. . Other property not comprised under the foregoing heeds 
(State the estimated value, if any.) 


• « • 


Rs. nP. 


««• 


Total 


^♦4 


Deduct Sterns ^own in Annexure B in the manner provided in sub- 
secUoa (8) of section 58. 

Net value of the Estate . 


* Tills form toi>e used where the application is made after one year from the date of 
the death. 

rVoL 7.1 3 A. M. 29 
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ANNEXURE & 


Schedule of debtSf eto. 

Amount of debt'? due and owing from the deceased, legally payable out 
of the estate ... ... .. 

Amount of expenses connected with funeral rites and ceremonies 
Amount of mortgage incumbrances ... 

Property held in trust not beneficially or with general power to confer a 
beneficial interest 
Other property not subject to duty 


Hs Qp. 


Total 

r 

PART n 

amended form of VALUATION OF ESTATE 

(See sections 61 and 631 

IN THE COURT OF 

Re: Probate of the Will of , (or Administration 

of the Estate of Deceased. 

1. 1 (A. B.) am the executor (or one of the executors or one of the next-of-kin, os the 
case may be) of 

2. Probate was ( or letters of administration were) granted to me 

on 

3. It has now been discovered that the value of the estate on which court-fee was paid 
was not correctly ascertained. 

4. I have now truly set forth in Annexure A to this amended 

Form of Valuation all the estate ef the .deceased at the date . of 

bis death 

--- which has come or is 

the application for probate (or letters of administration) 

likely to come to my hands. 

5. I further have now truly set forth in Annexure B all the items which I am by law 
allowed to deduct. 

6. I further declare that the said estate, exclusive only of the lastmen- 


the death of the deceased was 
this application is 


9 

under the value 


C' 


tioned items, at the date of—” 
of 

7. T (A. B.) further declare that what is stated in this amended Form of Valuation is 
true to the best of my information and belief. 

(Signed) (A. 

ANNEXURE A 


Amended Valuation of the estate of deceased. 

Valuation on 

which court- Increase, 
fee was paid. 


Decrease, 


Valuation 
cks now 
amended. 


Total 




Deduct items shown in Annexure B 
in the manner provided in sub-section (2) 
of section 58. 

• • 

Amended net value of estate 

ANNEXURE B 


.i 


Amended Schedules of dt^ie. 

Valuation on 
which court 
fee was paid. 

Total 


Increase, \ Decrease, 


Valuation 
as n-'to 

amended. 




\ 







fTHEl WEST BENGAL COURT-FEES ACT, 1970 

(W. B. Act 10 o£ 1970) 

* 

An Act to amend and consolidate the law relating to court-fees in 

the State of West Bengal. 

(26-2-1970.; 

WHEREAS it is expedient to amend and consolidate the law relating to court- 
fees in the State of West Bengal; 

It is hereby enacted in the Twenty-first Year of the Republic of India, by the 
Legislature of West Bengal, as follows :— 


CHAPTER 1 
PRELIMINARY 


1. Short title, extent and application.—(1) This Act may be called the West 
Bengal Court-fees Act, 1970. 

(2) It extends to the whole of the State of West Bengal. 

(3) The provisions of this Act shall not apply to fees or stamps relating to 
documents presented or to be presented before any officer serving under the Cen¬ 
tral Government, 

(4) Where any other faw contains provisions relating to the levy of fee in 
respect of proceedings under such other law, the provisions of this Act relating to 
the levy of fee in respect of such proceedings shall apply subject to the said 
provisions of such other law 


2. Definitions.—In this Act, unless there is anything repugnant in the sub¬ 
ject or context;— 

(1) “appeal” includes a cross-objection* 

(2) “Collector” includes any officer not below the rank of a Sub-Deputy 
Collector appointed by the Collector to perform the functions of . a 
Collector under this Act; 

(3) "Court" means any Civil, Revenue or Criminal Court and includes a 

Tnbunal or other authority having jurisdiction under any local or 
special law to decide questions affecting the rights of parties; 

(4) "suit” includes an appeal from a decree except in Section 9; 

(5) egressions used and not defined in this Act or in the Bengal General 

Claiues Act, 1899, but defined in the Code of Civil Procedure 1908 

sha 1 have the meanings respectively assigned to them in the said 
Code. 


CHAPTER II 


FEES PAYABLE IN COURTS AND IN PUBLIC OFFICES 

3. Levy of fees in Court ^ SmaU Causes, Calcutta.—The fees for the time 
being changeable m the Court of Small Causes at Calcutta, and its office shall be 
OTUectea m the manner hereinafter appearing. 

4. Levy of fee in Co^ and pubKc offices.—(1) No document which is 
chargeable with fee under this Act shall— 


r- 


/ be filed, exhibited or recorded in, or be acted on or furnished by anv 
Court mcluding the High Court, or r 
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(ii) be filed, exhibited or recorded in any public office or be acted on or 
furnished by any public officer, 

unless in respect of such document there be paid a fee of an amount not less than 
that indicated as chargeable under this Act; 

Provided that, whenever the filing or e:diibition in a Criminal Court of a 
document in respect of which the proper fee has not been paid is, in the opinion 
of the Court, necessary to prevent a failure of justice, nothing contained in thiiy 
section shall be deemed to prohibit such filing or exhibition. 

(2) Notwithstanding anything contained in sub-section (1) or fn any other 
Act, a Court may receive a plaint or memorandum of appeal in respect of which 
an insufficient fee has been paid subject to the condition that the plaint or memo¬ 
randum of appeal shall be rejected unless the p lai nHff or appellant, as the case 
may be, pays to the Court within a time to be fixed by the Court such reasonable 
sum on account of court-fees as the Court may direct. 


5. Procedure in case of difference as to necessity of amount of fee.—(1) In 
case any difference arises between the officer whose duty it is to see that any fee 
is paid under this Act and any suitor or his pleader, as to the necessity of paying 
a fee or the amount thereof, the question shall, when the difference arises in ffie 
High Court, be referred to the Taxing Officer whose decision thereon shall be 
final, subject to revision, on an application made within sixty days from the date 
of the decision, by the suitor or by his pleader, or such officer as may be appointed 
in this behalf by the State Government, by the Chief Justice or by such Judge 
of the High Court as the Chief Justice shall appoint either generally or specially 
in this behalf. 

(2) When any such difference arises in the Court of S'maff Causes af Calcutta, 
^e question shall be refeiTed to the Registrar of the Court of Small Causes at 
Calcutta whose decision shall be final, subject to revision, on application' made 
within sixty days from the date of the decision, by the’ party concerned or such 
officer as may be appointed in this behalf by the State Government, by the Chief 
Judge or by such Judge of the Court of Small Causes at Calcutta as the Chief 
Judge shall appoint either generally or specially in this behalf, 

(3) The Chief Justice shall declare who shall be the Taxing Officer within the 

meaning of sub-section (1) of this section. , i. 

6. Document inadmissible unless fees collected by stamp purchased in West 
Bengal.—Notwithstanding anything contained in this Act or in any other law for 
the time being in force, no document of any of the kinds chargeablp under this 
Act shall be filed, exhibited or recorded in any Court including the High Court, 
or shall be received, furnished or acted upon by any such Court or by any public 
officer, unless in respect of such document, the stamp referred to in S. 39 has 
been purchased from a person authorised or appointed to sell stamps in West 
Bengal. 

CHAPTER m U '/ 


COMPUTATION OF FEES , r 

7. Computation of fees payable in certain sufts.—The,^4mount or il^e,e payj 

able under this Act in the suits next herein^er mentioned shall be compuj:ed as 

follows :— , _ r t 

T br»f. . » • ’I ' A to -nr. -i * ^ 

for money; d'dH • oldii'Ogi* * 


(i) In suits lor money including suits for damages or compensation, or airears 
of maintenance, of annuities, or of other sums payable periodically-^ 
according to the amount claimed; h:' H 
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for maintenance and annuities) 

(ii) In suits for maintenance and annuities or other sums payable periodi¬ 

cally—according to the value of the subject-matter of the suit, and 
such value shall be deemed to be ten times the amount claimed to be 

,, payable for one year : 

• 

Provided that in suits by widows lor maintenance such value shall be deem¬ 
ed to be the amount claimed to be payable for one year; 

fm* movable property having a market value) 

(iii) In suits for movable property other than money, where the subject- 
matter has a market value—according to such value at the date ot 
presenting the plaint; 

for movable property of no market valuey 

(iv) In suits— 

(a) for movable property where the subject-matter has no market vafue, 

as for instance, in the case of documents relating to title, 

for dedaratory decree and consequential relief) 

(b) to obtain a declaratory decree or order, where consequential relief 
is prayed. 

for infunction; 

(c) to obtain an injunction, 

lof earement) 

{d) for a nght to some benefit (not herein otherwise provided for) to 
arise out of land, and/ 

for accounts; 

(e) for accounts— 

according to the amount at which the relief sought is valued in 
' the plaint or memorandum of appeal subject to the provisions 

of section 11. 

In all such suits the plaintiff shall state the amount at which he values 
the relief sou^t. 

for possession of land, buildings or gardens; 

(v) In suits for the possession of'land, buildings or gardens, not being suits 
referred to in clause (vi)— 

(a) according to the value of the subject-matter, and such value shall 

be deemed to be fifteen times the net profits which have arisen 
from the land, building or garden during the year next before the 
date of presenting the plaint or if the Court sees reason to think 
that such profits have been wrongly estimated, fifteen times such 
amount as the Court may assess as such profits or according to 
the market-value of the land, building or garden, whichever is 
lower; 

(b) if, in the opinion of the Court, such profits are nof readfiy ascer¬ 

tainable or assessable, or where there are no such profits, accord¬ 
ing .to the market-value of the land, building or garden; 

Explanation.—In thi^ paragraph “building” includes a house, out¬ 
house, stable, privy, urinal, shed, hut, wall and any other such 
. i I structure, whetiier of masonry, bricks, wood, mud, metal or any 

other material whatsoever; < ''H 
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for recovery of possession of immovable property^ 

fvi) In a suit for recovery of possession of immovable property from— 

(a) a trespasser, where no declaration of title to property is either 
prayed for or necessary for disposal of the suit—according to the 
amount at which the relief sought is valued in the plaint subject 
to the provisions of Section 11; 

h) a licensee upon revocation or termination of his license,—' 

(i) where a license fee is payable by the licensee in respect of the 

immovable property to which the suit refers—according fo 
the amount of the license fee of the immovable property 

payable for the year next before the date of presenting the 
plaint, or 

(ii) \yhere no such license fee is payable by the licensee—accord¬ 
ing to the amount at which the relief sought is Valued on 
the plaint subject to the provisions of section 11; 

to enforce a right of pre-emption; 

(vii) In suits to enforce a right of pre-emption—according to the marlcet- 

value of the land, building or garden in respect of which the right is 
claimed; 

Explanation.—In this paragraph “building” has the same meaning as In 
paragraph (v); 


bbon and separate possession of a share of joint family property, etc.; 

(viii) In suits for partition and separate possession of a share of joint family 
property or of a joint property, or to enforce a right to a share in any 
property on the ground that it is joint family property or joint pro¬ 
perty—if the plaintifF has been excluded h'om possession of the pro¬ 
perty of which he claims to be a coparcener or co-owner—according 
to the market-value of the share in respect of which the suit is 
instituted; 


for interest of assignee of land-revenue; 

(ix) In suits for the interest of an assignee of land-revenue—^fifteen times 

his net profits as such for the year next before the date of presenting 
the plaint; 

to set aside an attachment; 

I m 

(x) In suits to set aside an attachment of land or of an interest m land or 

revenue—according to the amount for which die land or interest was 
attached: 

Provided that, where such amount exceeds the value of the land or interest, 
the amount of fee shall be computed as if Ae suit were for the posses¬ 
sion of such land or interest; 

to redeem; 

(xi) In suits against a mortgagee for the recovery of the property mortgag¬ 
ed, 

to foreclose; 

and in suits by a mortgagee to foreclose the iliortgage, or wbere the 
mortgage is made by conditional sale, to have the sale declared 
absolute— t. 

according to the pnncipal money eiqiressed to 6e secured by the 
instrument of mortgage; 
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for specific performancei 

(xii) In suits lor specific pertormance— 

(a) of a contract of sale—according to the amount of the considera¬ 

tion, 

(b) of a contract of mortgage—according to the amount agreed to be 

secured, 

(c) of a contract of lease—according to the aggregate amount of the 
fine or premium (if any) and of the rent agreed to be paid during 
the first year of the term, 

(d) of an award—according to the amount or value of the property 
in dispute; 


between landlord and 'tenant; 

Ixiii) In the following suits between landlord and tenant— 

(a) for the delivery by a tenant of the counterpart of a lease, 

(b) to enhance the rent of a tenant having a right of occupancy, 

(c) for the delivery by a landlord of a lease. 

(d) for the recovery of immovable property from a tenant including a 

tenant holding over after the determination of a tenancy, 

(e) to contest a notice of ejectment, 

(f) to recover the occupancy of immovable property from which a 

tenant has been illegally ejected by the landlord, and 

(g) for abatement of rent— 

according to the amount of the rent of the immovable property to 
which the suit refers, payable for the year next before the date 
of presenting the plaint. 


8. Fee on memorandum of appeal against order relating to compensation.— 
The amount of fee payable under this Act on a memorandum of appeal against an 
order relating to compensation under any Act for the time being in force for the 
acquisition of land for public purposes, shall be computed according to the dif¬ 
ference between the amount awarded and the amount claimed by the appellant. 


9. Statement of particulars of subject-matter of suits and plaintifTs valuation 
thereof.—In every suit in which an ad valorem court-fee is payable under this Act 
on the plaint, the plaintiff shall file with the plaint a statement of particulars of 
the subject-matter of the suit and his own valuation thereof unless such parHculars 
and the valuation are contained in the plaint. The statement shall be in such 
form and shall contain such particulars as may be prescribed by the State Govern¬ 
ment by notification in the Official Gazette. In every such suit the plaintiff shall 
also, if the Court so directs, file a duplicate copy of the plaint and of the said 
statement. 


10. Procedure where insufficient court-fee is filed on plaint or memorandum ' 
of apped.—(1) In every suit in which a court-fee is payable under this Act on the 
plaint or memorandum of appeal the Court shall, on the date fixed for the ap¬ 
pearance of the opposite party or as soon as may be thereafter, and in every case 
before proceeding to deliver judgment, record a finding whether a sufficient court- 
fee has been paid. 

i (2) If the Court records a finding that an insufficient couif-fee has been paid 
on the plaint or memorandum of appeal the Court shall— 

[' ' («)^stay .all further proceedings in the suit until it has determined the pro¬ 
per amount of such court-fee payable and the plaintiff or the appel- 
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lant, as the case may be, has paid such amount or until the date 
ferred to in clause (b), as the case may be : i 


1 

re- 


Provided that if the plaintifiF or appellant gives, within such time as the 
Court may allow, security, to the satisfaction of the Court for the 
pa>mient of any additional amount for which he may be found liable 
the Court may proceed with the suit; 


(b) fix a date before which the plaintiff or appellant shaU pay the amount 
ot court-tee due from him, as determined by the Court under 

CldllS6 

(3) If the plaintiff or appeUant fails to give the security referred to m clause (ai 
of sub-section (2) or to pay the amount referred to in clause (b) of that subsets 
tion wthin the time, allowed, or before the date fixed, by the Court, as the case 
may be, the suit shall be dismissed* 


11. Inquiry as to valuation of suits.—^ the Court is of opinion that the 

subject-matter of any suit h^ been wrongly valued, it may revise the valuation 

and determine the correct valuation and may hold such inquiry as it thinks fit for 
such purpose* 

12. Investigation to ascert^ proper valuation.—(I) F*or the purpose of azl 
inquity imder Section 11 the Court may depute, or issue a commission to any 
suitable person to make such local or other investigation as may be necessary and 
to report thereon to the Court. Such report and any evidence recorded by such 
person shall be evidence in the inquiry. 

Court may, from time to time, direct such party to the suit as it 
thinks lit to dejMsit such sum as the Court thinks reasonable as the costs of the 
inquiry, and if the costs are not deposited within such time as the Court shall fix, 
may, not>jnthstanding anything contained in any other Act, dismiss the suit if such 

party is the plaintiff or the appellant and, in any other case, may recover the costs 
as a public demand. 


13. Power of persons maidng Inquiry under Sections £t and 12.—fl] The 
Court, when making an inquiry under Section 12 shall have, respectively, for th6 
puyoses of such inquiry or investigation, the powers vested in a Court under the 
Code or Civil Procedure, 1908 in respect of the following matters^ namely*:— 

(a) enforcing the attendance of any person and examining him on oath or 

affirmation; 

(b) compelling the production of documents or materiaf objections; and 

(c) issuing commissions for the examination of witnesses. 

(2) An inquiry or investigation referred to in sub-section (1) shall be deemed 
to be a judicial proceeding within the meaning of Sections 193 and 228 of the 
Indian Penal Code, 1860. 


jOO'i 


v^osls of inquiry as to valuation and refund of excess fee.*—(1) If in the. 
result of an inquiry under Section .11 the Court finds that the subject-matter, of the 
suit has been undervalued the Court may order the party responsible for i the 
undervaluation to pay all or any part of Ap costs of the inquiry. mt' ■ ’ 

H 


(2> If in the result of such inquiry the Court finds that the subject-matter of 
the suit has not been undervalued the Court may, in its discretion* order^that all 
or any p^ of such costs shall be paid by the State Government or by any part/ 
to the suit at whose instance the inquiry has been undertaken, and if any amount 

exceeding the proper amount of fee has been £iaid shall refund fhe eifcess amount 
so paid. . r, ' - ■ ' 



[The] West Bengal Court'fees Act, 1970 


[App n] 457 


15. Procedure in suits for mesne profits or account when amount found due 
exceeds amoimt claimed.—Where, in any suit for mesne profits or for land and 
mesne profits or for an account, the fee which would have been payable if tlie 
suit had comprised the whole of the relief to which the Court finds the plaintiff 
to be entitled, exceeds the fee actually paid, the Court shall require the plaintiff 
to pay an additional fee equal to the amount of the excess, and if such additional 
fee is not paid within such time as the Court may fix, the suit, or if a decree has 
previously been passed therein, so much of the claim as has not been so decreed, 
shall' be dismissed: 

Provided that, where the addihonal lee is payable in respect of a portion ot 

can be relinquished, that portion only shall be dismissed. 

16. Decision of questions as to valuation.—(1) Evely question relating to 
valuation for the purpose of determining the Amount of any fee chargeable under 
this Chapter on a plaint or memorandum of appeal shall be decided by the Court 
in which such plaint or memorandum, as the case may be, is filed, and such deci¬ 
sion shall be final as between the parties to the suit 

(2) But whenever any such suit comes before a Court of Appeal, reference or 
revision, if such Court considers that the said question has been wrongly decided, 
to the detriment of the revenue, it .shall require the party by whom such fee has 
been paid to pay so much additional fee as would have been payable had the 
question been rightly decided,—■ 

(a) if the party required to pay is the appellant or petitioner, the provisions 

of sub-sections (2) and (3) of Section 10 shall, so far as may be, apply; 

(b) if the party required to pay is the respondent or the opposite party, 
the provisions of sub-section (2) of Section 10 shall, so far as may be, 
apply, and, if such party fails to pay the fee required before the date 
fixed by the Court, the Court shall recover the amount of such fee 
from him as a public demand. 

Explanation.—For the purposes of this section a question refating to the 
classification of any suit for the purpose of Section 7 shall not be 
deemed to be a question relating to valuation. 

17. Recovery of deficit court-fee in certain cases.—(1) The High Court shall, 

when dealing with an application for leave to appeal to the Supreme Court, make 

an order for the payment of any deficit court-fee with such interest not exceeding 
six per centum per annum as the High Court may direct, in all cases where the 
High Court finds that the subject-matter of the suit or appeal had been under¬ 
valued either in the Court of first instance or in the Court of Appeal or in both, 
irrespective of whether the certificate of fitness for appeal to the Supreme Court is 
or is not granted. 

(2) The fee together with interest thereon found to he payable under sub¬ 
section (1) shall be paid by the party ordered to do so and if such party fails to 
pay the amount required before the date fixed by the High Court, it shall be re¬ 
coverable from him as a public demand. 

18. Refund of fee paid on memorandum of appeal.— If an appeal or plaint, 

which has been rejected by the lower Court on any of the grounds mentioned in 
the Code of Civil Procedure, is ordered to be received, or if a suit is remanded 

in appeal, on any of the grounds mentioned in Order XLI, Rule 23 of the same 

Code for a s^econd decision by the lower Court, the Appellate Court shall grant 
to the appellant a certificate; authorizing him to receive back from the Collector 
the full amount of fee paid on the memorandum of appeal: 

Provided thsit if, in the case of a remand in appeal, the order of remand 
shall ndt cover the l^ole of the subject-matter of the suit, the certificate so grant¬ 
ed shall not authorize the appellant to receive back more than so much fee as 
Wpuld baw been origu^ly payable on the part. oi parts of such subject-matter in 
respect whereof the suit has been remanded. 
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19. Refund fee on application for review of judgment.——Where an applica¬ 
tion for a review of judgment is presented on or after the ninetieth day'from the 
date of the decree, the Court, unless the delay was caused by the applicant’s 
laches, may, in its discretion, grant him a certificate authorizing him to receive 
back from the Collector so much of the fee paid on the application as exceeds Ae 
fee which would have been payable had it been presented before such day. 

20. Refund where Court reverses or modifies its former decision on ground 
of mistake.—(1) Where an application for a review of judgment is admitted, anri 
where, on the rehearing the Court reverses or modifies its former decision on the 
ground of mistake in law or fact, the applicant shall be entitled to a cetificate from 
the Court authorizing him to receive back from the Collector so much of the fee 
paid on the application as exceeds the fee payable on any other appbcation to 
such Court under Schedule II to this Act, No. 1, clause (b) or clause (d). 

(2) Nothing in sub-section (1) of this section shall entitle the applicant to such 
certificate where the reversal or modification is due, wholly or in part to fresh 
evidence which might have been produced at the original hearing. 

21. Multifarious suits.—(1) In any suit in which two or more separate and 
distinct causes of action are joined and separate aW distinct reliefs are sought in 
respect of each, the plaint or memorandum of appeal shall be chargeable with the 

amount of the fees with which the plaints or memoranda of appeal 
would be chargeable under this Act in separate suits instituted in respect of each 

Provided that nothing in this sub-section shall be deemed to affect any power 
conferred by or under the Code of Civil Procedure, 1908, to order separate trials. 

(2) Where more reliefs than one based on the same cause of action are sought 
either jointly or in the alternative, the fee shall be paid according to the value of 
tlie relief in respect of which the largest fee is payable. 

22. Written examinations of complainants.—When the first or only examina¬ 
tion of a person who' complains of the offence of wrongful confinement, or of 
wrongful restraint, or of any offence other than an offence for which police offi¬ 
cers may arrest without a warrant, and who has not already presented a petition 
on which a fee has been levied under this Act, is reduced to writing, 
under the provisions of the Code of Criminal Procedure, the complainant shall pay 
a fee of one rupee unless the Court thinks fit to remit such payment. 

23. Exemption of certain documents.—Nothing contained in this Act shall 
render the following documents chargeable with any fee :— 

(i) Power of attorney or other written authority to institute or defend a suit 

when executed by a member of any of the Armed Forces of the Union 
not in civil employment. 

(ii) Written statements -called for by the Court after the first hearing of 
a suit. 

(iii) Probate of a will, letters of administration, where the amount or value 
of the property in respect of which the probate or letters or certifi¬ 
cate shall be granted does not exceed two thousand rupees. 

(iv) Application or petition to a Collector or other officer making a Settle¬ 

ment of land-revenue, or to the Board of Revenue, relating to matters 
connected with the assessment of land or the ascertainment of rights 
thereto or interests therein, if presented previous to the final confirma* 
tion of such settlement. ^ 

(v) Application relating to a Supply lor irrigation of wafer befongfii^ to 
Government. 
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(vi) Application for leave to extend cultivation, or to relinquish land, when 
piwented to an officer of land-revenue by a person holding, ’ under 
direct engagement with Government, land of which the revenue is 
settled, but not permanently. 

(vii) Application for service of notice of relinquishment of land or of en¬ 
hancement of rent. 

(viii) Written authority to an agent to distrain. 

(ix) First application (other than a petition containing a criminal charge or 
information) for the summons of a witness or other persons to attend 
either to give evidence or to produce a document, or in respect of the 

. production or filing of an eidiibit not being an affidavit made for the 
immediate purpose of being produced in Court. 

(x) Bail bonds in criminal cases, recognizances to prosecute or give evi¬ 
dence, and recognizances for personal appearance or otherwise. 

(xi) Petition, application, charge or information respecting any offence, 
when presented, made or laid to or before a Police Officer, or to or 
before the Heads of Village or the village police. 

(xii) Petition by a prisoner, or other person in duress or under restraint ol' 
any Court or its officers. 

dii) Complaint of a public servant (as defined in the Indian Penal Code), 
a municipal officer, or ,an officer or emplovees of Government Rail¬ 
way. 

(xiv) Application for permission to cut timber in Government forests or 
otherwise relating to such forests. 

(xv) Application for the payment of money due by Government to the ap¬ 
plicant. 

(xvi) J^etition of appeal against any municipal tax. 

(xvii) Applications for compensation under any law for the time being in 
force relating to the acquisition of property for public purposes. 

(xviii) Petitions of appeal by employees of the Government or Court of 
Wards against orders of dismissal, reduction or suspension; copies «f 
such orders filed with such appeals, and applications for obtaining 
such copies. 

CHAPTER IV 

PROBATES, LETTERS OF ADMINISTRATION AND CERTIFICATES OF 

ADMINISTRATION. 

Belief where too high a court-fee has been paid.—Where any person on 
applying for the probate of a will or letters of administration has estimated the 
property of the deceased to be of greater value than the same has afterwards 
proved to be, and has consequently paid too high a court-fee thereon, if within six 
months after the true value of the property has been ascertained, such person 
produces the probate or letters to the Board of Revenue for the local area in 
which tihe probate or letters has or have been granted. 

and delivers to such Authority a particular inventory and valuation of the 
property of the deceased, verified by affidavit or affirmation, 

and if such Authority is' satisfied that a greater fee was paid on the probate 
or letters than the law required, the said Authority may— 

r (a) 'cancel the stamp on the probate or letters, if such stamp has not been 

• > already cancelled; 

(b) substitute another stamp lor denoting the court-fee which should have 
been paid thereon; and 

{Gj make an allowance for the difference between them as in the case of 
. , - spoiled stamps, or repay the same in money, at-his discretion. 
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25. Belief where debts due from a deceased person have been paid out of 
his estate.—(1) Whenever it is proved to the satisfaction of such Authority that an 
executor or administrator has paid debts due from the deceased to such an amount 
as, being deducted out of the amount or value of the estate, reduces the same to 
a sum which, if it had been the whole gross amount or value of the estate, would 
have occasioned a less court-fee to be paid on the probate or letters of administra¬ 
tion granted in respect of such estate than has been actually paid thereon under 
this Act, such Authority may return the difference, provided the same be claimed 
within three years after the date of such probate or letters. 

(2) But when, by reason of any legal proceeding, the debts due from the 
deceased have not been recovered and made available, and in consequence there¬ 
of the executor or administrator is prevented from claiming the return of such 
difference within the said term of three years, the said Authority rhay allow such 
further time for making the claim as may appear to be reasonable under jthe 
circumstances. 

%Q. Relief in case of several grants.—(1) Whenever a grant of probate or 
letters of administration has been or is made in respect of the whole of the pro¬ 
perty belonging to an estate, and the full fee chargeable under this Act has been 
or is paid thereon, no fee shall be chargeable under the same Act when a like 
grant is made in respect of the whole or any part of the same property belong¬ 
ing to the same estate. 

(2) Wlienever such a grant has been or is made in respect of any property 
forming part of an estate, the amount of fees then actually paid under this Act 
shall be deducted when a like grant is made in respect of property belonging to 
the same estate, identical with or including the property to which the former grant 
relates. 

27. Probates declared valid as to property though not covered by court- 
fee.—The probate of the will, or the letters of administration of the effects, of 
any person deceased heretofore or hereafter granted shall be deemed valid and 
available by his executors or administrators for recovering, transferring or assign¬ 
ing any movable or immovable property whereof or whereto the deceased was 
possessed or entitled, either wholly or partially as a trustee, notwithstanding the 
amount or value of such property is not included in the amount or value of the 
estate in respect of which a court-fee was paid on such probate or letters of ad¬ 
ministration. 

28. Provision for case where too low a court-fee has been paid on probates, 
etc.—Where any person on applying .for probate or letters of administration has 
estimated the estate of the deceased to be of less value than the same has after¬ 
wards proved to be, and has in consequence paid too low a court-fee diereon, the 
Board of Revenue for the local area in which the probate or letters has or have 
been granted may, on the value of the estate of the deceased being verified by 
affidavit or affirmation, cause the probate or letters of administration to be duly 
stamped on payment of the full court-fee which ou^t to have been originally 
paid thereon in respect of such value and of the further penalty, if the probate or 
letters is or are produced within one year* from the date of the grant, of five 
times, or, if it or they is or are produced after one year from such date, of twenty 
times, such proper court-fee, without any deduction of the court-fee originally 
paid on such probate or letters :. 

Provided that, if the application be made within six months after the ascer¬ 
tainment of the true value of the estate and the discovery that too low a court-fee 
was at first paid on the probate or letters, and if the said Authority (.satisfied 
that such fee v/as paid in consequence of a mistake or of its not being known ^ 
the time that some particular part of the estate belonging to the dece^ed* and 
without any intention of fraud or to delay the payment of the' proper court-fee, 
the said Authority may remit the said penalty, and cause the probate'-or letters to 
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be duly stamped on payment only of the sum wanting to make up the fee which 
should have been at fint paid thereon. 

29. Administrator to ^ve proper security before letters stamped under Sec¬ 
tion 28.—^In case of letters of administration on which too low a court-fee has 
been paid at first, the said Authority shall not cause the same to be duly stamped 
in manner aforesaid until the administrator has given such security to the Court 
by which the letters of administration have been granted as ought by law lo 
have been given on the granting thereof in case tlie full val .p of the estate of tlie 
deceased has been then ascertained. 

30. Executors, etc., not paying full court-fee on probates, etc., within sir 
months after discovery of under-payment—Where too low a court-fee has been 
paid on any probate or letters of administration in consequence of any mu5»ake, or 
of its not being known at the time that some particular part of the estate belong¬ 
ed to the deceased, if any executor or administrator acting under such piobate or 
letters does not, within six months after the discovery of the mistake o’ of any 
effects not known at the time to have belonged to the deceased, apply to the said 
Authority and pay what is wanting to make up the court-fee which ought to have 
been paid at ^t on -such probate or letters, he shall forfeit the^um of one 
thousand rupees and also a further sum at the rate of ten per cent, on the amount 
of Ae sum wanting to make up the proper court-fee. 

31. Notice of applications for probate or letters of administration to l>e 
^ven to Revenue-authority and procedure thereon.—(1) Where an application' for 
probate or letters of administration is made to any Court other than the High 
Court, the Court shall cause notice of the application to be given to the Collec¬ 
tor. 

(2) Where such an application as aforesaid is made to the High Court, the 
High Court shall cause notice of the application to be given to the Board of 
Revenue for the local area in which the High Court is situated. 

(3) The'Collector within the local limits of whose Revenue-jurisdiction the 
property of the deceased or any part thereof is, may at any time inspect or cause 
to be inspected, and take or cause to be taken copies of, the record of any case 
in which application for probate or letters of administration has been made; and 
if, on such inspection or otherwise, he is of opinion that the petitioner has under¬ 
estimated the value of the property of the deceased, the Collector may, if he 
thinks fit, 'require the attendance of the petitioner (either in person or by agent) 
and take evidence and inquire into die matter in such manner as he may think fit, 
and, if he is still of opinion that the value of the property has been under-esti¬ 
mated, may require the petitioner to amend the valuation. 

(4) If the petitioner does not amend the valuation to the satisfaction of the 
Collector, the Collector may move the Court before which the application for 
probate or letters of administration was made, to hold an inquiry into the true 
value of the property: 

Provided that no such motion shall be made after the expiration of six months 
from the date of the exhibition of the inventory required by Section 317 of the 
Indian Succession Act, 1925. 

. I (5) The Court, when so moved as aforesaid, shall hold, or cause to be held, 
w inquiry accordingly, and shall record a finding as to the true value, as near as 
may be, at which £e property of the deceased should have been estimated. The 
Collector .shaU be deemed to ■ be a party to the inquiry. 

.{flJj For the purpose?; of any such inquiry, the Court op person authorized by 
the Court to hold the inquiry may examine the petitioner for probate or letters 
of administration on oath (whether in person or by commission), and may take 
such ^further evidence as may be product to prove the true value of the property. 
The jiirson authorized as aforesaid to hold the inquiry shall return to the Court 
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the evidence taken by him and report the result of the inquiry, and such report 
and the evidence so taken shall be evidence in the proceeding, and the Court mav 
record a finding in accordance with the report, unless it is satisfied that it L 


u . ^ding of the Court recorded under sub-section (5) shall be final 

but shaU not bar the entertainment and disposal by the Board of Revenue of any 
apphcabon under Section 28. ^ 

(8) The State Government may make rules for the guidance of Collectors in 
the exercise of the powers conferred by sub-section (3), 

32. Payment of court-fees in respect of probates and lett«s of administra- 
bon.—•(!) No order entitling the petitioner to the grant of probate or letters of 
administration shall be made upon an application for such grant until the peti* 
tioner has filed in the Court a valuation of the property in the form set forth in 
Schedule III, and the Court is satisfied that the fee mentioned in No. 10 of Sche¬ 
dule I has been paid on such valuation. 

(2) The grant of probate or letters of administration shall not be delayed by 
reason of any motion made by the Collector under sub-section (4) of Section 31. 

33. Recoveiy of penalties, etc.—(1) Any excess fee found to be payable on 
an inquiry hatl under sub-section (6) of Section 31, and any penalty or forfeiture 
under Section 30, may, on the certificate of the Board of Revenue,'be recovered 
from the executor or administrator as if it were an arrear of land-revenue by any 
Collector. 


(2) The Bo^d of Revenue may remit the whole or any part of any such 

penalty or forfeiture as aforesaid, or any part of any penalty under Section 28 or 

of any court-fee under Section 28 in excess of the full court-fee which ought to 
have been paid. 

34. Section 42 not to apply to probates or letters of administration.—Nothing 
in Section 42 shall apply to probates or letters of administration, 

CHAPTER V 
PROCESS-FEES 


35. Rules as to costs of proc^ses.—(1) The High Court shall, as soon as may 
be, make rules as to the following matters :— 

(i) the fees chargeable for serving and executing processes issued such 

Court in its appellate Jurisdiction, and by other Civil a^d Revenue 
Courts established within the local limits of such jurisdiction; 

(ii) the^ fees chargeable for serving and executing processes issued by the 

Criminal Courts established wi thin such limits in the case of offences 
other than offences for which police officers may arrest without a 
warrant; and 

(iii) the remuneration of tiie peons and all other persons employed by leave 
of a Court in the service or execution of processes. 

(2) The High Court may from time to time alter and add to the rules so 
made. -t 

* i. 


Confirmation and publication of rules. 

(3) All such rules, alterations and additions shall after being confirmed by the 
State Government be published in die Official Gazette ■ and shall thereupon havO 
the force of law. nj . v' • 

^ I ” 

36. Tables of process fees.—A table in tfie English an^ Veinacular languages, 
showing the fees chargeable for such service and execution, sh^'be exDOsed to 
view in a conspicuous part of each Court. i ?’ 


■ fjiJ 






♦ e ^ 


I. •. . 

37. Number of peons in district and subordinate Oourts.^—-Subject to" rules to 
be made by the High Court and approved by the State Government^ every District 
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Judge and every Magistrate of a District shall fix, and may from time to time alter, 
the number of peons necessary to be employed lor tlie service and execution of 
processes issued out of his Court and each of the Courts subordinate thereto. 

Number of peons in MofussU Small Causes Courts. 

Explanation.—For the purposes of this section, every Court of Small Causes 
established under the Provincial Small Cause Courts Act, 1887, shall be deemed 
to be subordinate to the Court of the District Judge. 

39. Number of peons in Revenue Courts.—Subject to rules to be framed by 
the Board of Revenue and approved by the State Government, every officer per¬ 
forming the functions of a Collector of a district shall fix, and may from time to 
time alter, the number of peons necessary to be employed for the service and 

execution of processes issued out of his Court or the Courts subordinate to him. 

% 

CHAPTER VI 

’.OF THE MODE OF LEVYING FEES 

39. Collection of fees by stamps.—All fees referred to in Section 3 and 
chargeable under this Act shall be collected by stamps. 

40. Stamps to be impressed or adhesive,—The stamps used to denote any 
fees chargeable under this Act shall be impressed or adhesive, or partly impressed 
and partly adhesive, as the State Government may, by notification in the Official 
Gazette from time to time, direct. 

41. Rules for supply, number, renewal and keeping accounts of stamps.-— 
(1) The State Government may, from time to time, make rules for regulating— 

(a) the supply of stamps to be used under this Act; 

(b) the number of stamps to be used for denoting any fee chargeable under 

this Act; 

(c) the renewal of damaged or spoiled stamps; and 

(d) the keeping of accounts of all stamps used under this Act: 

Provided that, in the case of stamps used in the High Court, such rules 
shall be made with the concurrence of the Chief Justice of that Court. 

(2) All such-rules shall be published in the Official Gazette, and shall there¬ 
upon have the force of law. 

42. Stamping documents inadvertently received.—(1) No document which 
ought to bear a stamp under this Act shall be of any validity, unless and until it 
is properly stamped. 

(2) But, if any such document is through mistake or inadvertence received, 
filed or used in any Court or office without being properly stamped, the presiding 
Judge or the head of the office, as the case may be, or, in the case of the High 
Court, any Judge of such Court, may, if he thinks fit, order that such document 
be stamps as be may direct; and on such document being stamped accordingly, 
the satfiG and every proceeding relative thereto shall be as valid as if it had been 
properly stamped in the first instance. 

49. Amended document.—Where any such document is amended in order 
merely to correct a mistake and to make it conform to the original intention of 

the parties, it shall nqt be necessary to impose a fresh stamp. 

« 

44. Cancellfttion of stamp.—(1) No document requiring a stamp under this 
Act shall be filed,,or acted upon in any proceeding in any Court or office until the 
stamp has been cancelled. - 

Such officer as the Court or the head of the office may from time to time 
appoint shall, on receiving any such document, forthwith effect such cancellation 
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by punching out the figure-head so as to leave the amount designated on the 
stamp untouched, and the part removed by punching shall be burnt or otherwise 
destroyed. 

CHAPTER VII 

MISCELLANEOUS 

45. Sale of stamps.—(1) The State Government may, from time to time, 
make rules for regulating the sale of, and the particulars to be entered at the time 
of sale on, stamps to be used under this Act, the persons by whom alone such 
sale is to be conducted, and the duties and remuneration of such persons. 

(2) All such rules shall be published in the Official Gazette and shall there¬ 
upon have the force of law. 

(3) Any person appointed to sell stamps who disobeys any rule made under 
this section, and any person not so appointed who sells or offers for sale' any 
stamps, shall be punished with imprisonment' for a term which may extend to six 
months, or with fine which may extend to five hundred rupees, or with both. 

46. Enlargement of time.—^Where any period is fixed or granted by the 
Court for the doing of any act prescribed or allowed by this Act, the Court may, 
in its discretion, from time to time, enlarge such period, even though the period 
originally fixed or granted may have expired. 

47. Power to suspend, reduce or remit fees.—(1) The State Government may, 
from time to time, subject to such conditions or restrictions as it may thinV fit to 
impose, by notification in the Official Gazette, suspend the payment of or reduce 
or remit, in the whole of West Bengal or in any part thereof, all or any of the fees 
mentioned in Schedules I and II to this Act and may in like mann er cancel or 
vary such order. 

(2) The State Government may, from time to time by rules, prescribe the 
manner in which any fee the payment of which is suspended under sub-section (1) 
may be realised and for this purpose direct that such fee may be recovered as a 
public demand. 

48. Saving of fees to certain officers of High Court.—Nothing in Chapters II 
and VI of this Act applies to the Commission payable to the Accountant-General 
of the High Court or to the fees which any officer of the High Court is allowed 
to receive in addition to a fixed salary. 


49. Continuance in force of the existing rules,— Until * rule^ are firamed 
under Ss. 9, 35, 41, 45 and sub-section (2) of Section 47 and until notifications are 
issued under sub-section, (1) of Section 47, the rules and notifications in force on 
the date of commencement of the Act in respect of matters referred to in those 
sections shall, in so far as they are not incon 5 istent‘ with this Act, continue. 


50. Repeal and savings.—(1) The Court-fees Act, 1870, in its application to 
the State of West Bengal and in relation to the fees and stamps other than fees 
and stamps relating to documents presented or to be presented before officer 
serving under the Central Government is hereby repealed. t 

(2) All suits and proceedings instituted before the commencement of th® 
West Bengal Court-fees Ordinance, 1969, and all proceedings by way of appeal, 
revision or otherwise arising therefrom whether instituted before, or after 
commencement shall, notwithstanding the repeal of the CoUit-fees Act, ISTO*. be 
governed by the provisions of the said Act and the rules made thereunder. 

(3) The-West Bengal Court-fees Ordinance, 1969, is hereby^ repeal^. 

r 1' — 

(4) Anything done or any action taken under the West Bragal Court-fe^ 
Ordinance, 1969, shall be deemed to have been validly done or taken undw this 
Act as if this Act had cOTameoced oq the 10th day of January, 1970. 
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SOHBBtlliB I. 
Ad valorem Feet 


Proper Fee. 




l&IPleiiit written state¬ 
ment pleading a set¬ 
off or counter claim 
Or memorandum of 
appeal (not other¬ 
wise provided for in 
Act) or of cross- 
objection presented 
to the High Court or 
any Civil or Revenue 
Court except the 
Court mentioned In 
section 3. 


•'(a) Petition 
seetlon 20 
Provincial 
veniw Act* 
applieation 
aemon 95 
Code of GIvU Prooe- 
1008, 


under 
of the 
I nsoU 
1820 or 
under 
of the 



against 
on a petition 
orimUaition foiling 

woer elansa (aV 


When the amount or value of the subject- 
matter in dispute does not exceed seventy- 
6ve rupees, for every five rupees or part 
thereof of such amount or value, and 
when such amount or value exceeds 
seventy-five rupees, for every five rupees 
or part thereof in excess of seventy-five 
rupees, up to one hundred rupees, and 
when such amount or value exceeds one 
hundred ruTOes, for every ten ruTOes or 
part thereof, in excess of one hundred 
rupees, up to one hundred and fifty 
rupees, 

and 

when such amount or value exceeds one 
hundred and fifty rupees, for every ten 
rupees or part thereof, up to one thousand 
rupees, 

and 

when such amount or value exceeds one 
thousand rupees, for every one hundred 

1 rupees or part thereof, in excess of one 
thou^and rupees, up to seven thousand 
five hundred rupees, 

and 

when such amount or value exceeds seven 
thousand five hundred rupees, for every 
two hundred and fifty rupees, or part 
thereof, in excess of seven thousand five 
hundred rupees, up to ten thousand 
rupees, and 

when such amount or value exceeds ten 
thousand rupees, for every five hundred 
rupees or part thereof, in excess of ten 
thousand rupees, up to twenty thousand 
rupees, and 

when such amount or value exceeds twenty 
thousand rupees, for every one thousand 
rupees or part thereof, in excess of twenty 
thousand rupees up to fifty thousand 
rupees, and 

when such amount or value exceeds fifty 
thousand rupees, for every five thousand 
rupees or part thereof in excess of fifty 
thousand rupees: 

Provided that the maximum fee leviable on 
a plaint or memorandum of appeal shall 
be ten thousand rupees. 


^ ^ • 



^ Forty paise. 

y 

Fifty paisa. 


One rupee and sixty- 
five paise. 


One rupee and 
fifteen paise. 


Seven rupees and 
fifty paise. 


Fifteen rupees. 


Twenty-two rupees 
and fifty i}aise. 


Thirty rupees. 


Thirty-seven rupees 
end fifty paise. 


An amount of the 
half the scale of 
fee prescribed in 
article 1 on the 
amountor compen- 
aailon claimed. 


On the scale pce- 
fcrlbed under artl- 
eHe 1 on the amount 
in dispute. 


BUL TJ a & K. sa 


Number. 


Proper Fee. 


3. (a) Petition under see- 
tions 53 and 54 of 
tbn Provincial Insol¬ 
vency Acti 1920| 


(b) appeal against 
order on a petition 
falling under clause 
to) whether by 
Otficial Receiver or 
by the unsuccessful 
party. 


4. Application for re¬ 
view of judgment, if 
presented on or after 
the ninetieth dsy 
from the date of tlie 
decree. 

5. Application for re¬ 
view of judgment. If 
presented before the 
ninetieth day frcm 
the date of the 
decree. 


0. Copy or translation 
of a judgment or 
order not oeing, or 
having the force of. 
a decree. 


7- Copy of a decree or 
order having the 
force of a decree* 


8* Copy of any docu¬ 
ment liable to stamp, 
duty under the 
IndtAn Stamp Act| 
1899. when leftj^ 
aiQr party to a soft 


place of the 
withdrawn* 




& 


When such judgment or order la passed hf 
any Civil Court, other than the Hlgn 
Court, or by the presiding offler of any 
Revenxte Court or Office, or by any other 


any other 


J udicial or Executive Authori^^ 

If the amount or value of the subject- 
matter is fifty or less than fifty rupees. 

(b) If such amount or value exceeds fif^ 
rupees. 

Wh^ such Judgment or order Is passed by 
the High Court* 

When such decree or order Is made by SQy 
Civil Court other than the High Court, or 
bv any Revenue Courts 
(a) if the amount or value of the subject- 
matter of the suit wherein such decree or 
order is made Is fifty or less than fifty 

(b) ^^ch amount or value exceeds fifty One 


When such decree or order is made by the 
Hig h Court* 

When the stamp-duty chargeable on tiia 
orl^nal does not exce^fifty palse* 

(b) In any other ease* 


An amount ol on^ 
hftlf of scale of 
fee prescribe In 
article 1 on the 
market value of the 
subject-matter sulv 

I ect to a maximum 
:ee of rupees five 
hundred* 

An amount of on^ 
half of the scale of 
fee prescribed In 
Article 1 on ^e 
market value of the 
subject-matter sub¬ 
ject to a maximum 
fee of rupees five 
hundred* 

The fee levlaUe on 
the plaintormnno- 
ranaum of appeaL 


One-half oF*fiie<-fse 
leviable on the 
plaint or memORBi- 
dum of appeal* 


Forty pelse» 

Seventy-fiva palm* 

One n^ee and fifty 
palse* 


Fifty 


Four rupees* 


The emovm ^ Uw 

duty chaifleebleen 

theorlgbw 


Wty 
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Nombei. 


Proper Fee. 


0. Copy of any revenue 
or jttdioial proceeding 
or order not other* 
wise provided for by 
Aot or copy of 
any aooounti stata- 
menti report or the 
like, taken ont of any 
Civil or Criminal or 
Revenae Court or 
C^oe, or from the 
office of any Chief 
officer oharged with 
the executive ad- 
minlstratiOD of a 

Dlvlsloa* 


10. Probate of a will or 
letters of administra¬ 
tion with or without 
will annexed* 



For every three hundred and sixty words 
Or fraction of three hundred and sixty 
words. 


When the amount or the v^ue of the* pro¬ 
perty In respect of which the grant of 
probate or letters of administration is 
made, exceeds two thousand rupees, on 
•uch amount or value up to ten thousand 
rupees, 

and 

when such amount or value exceeds ten 
thousand rupees, on the portion of such 
amount or value which is in excess of 
ten thousand rupees, up to fifty thousand 
rupees, 

and 

when such amount or value exceeds fiftv 
thousand rupees, on the portion of such 
amount or value which Is in excess of 
fifty thousand rupees, up to a lakh of 
rupees, 

and 

when such amount or value exceeds a lakh 
pf Tu^es on the portion of such amount 
or value which is in excess of a lakh 
of rupees, up to two lakhs and fifty 
thousand rupees, 

and 

when such amount or value exceeds two 
lakhs and fifty thousand rupees on the 
portion of such amount which is in 
excess of two lakhs and fifty thousand 
rupees up to three lakhs of rupees, 

and 

when such amount or value exceeds three 
lakhs of rupees on the portion of such 
amount which is in exoets of three 
lakhs of rupees, up to four lakhs of 
rupees, 

and 

when such amount or value exceeds four 
lakhs of rupees, on the portion of such 
amount which is in excess of four lakhs 
of rupees, up to five lakhs of rupees, 

and 

when such amount or value exceeds five 
lakhs of rupees, on the portion of suoh 
amount which is in excess of five lakhs 
of rupees : 

Providea that when, after the grant of certifi¬ 
cate under the Indian Suooestion Aot, 1925, 
in respect of any property included in aa 
estate, a grant of probate or letters of admi¬ 
nistration is made in respect of the same 
estate, the fee payable in respect of the 


Fifty paiso. 


Two per centum* 


Three per oentum. 


Four per oentum. 


Five per oentum. 


Flve and a half per 
centum. 


Six per<ceDtam* 


Six and a half per 
centum. 


Seven per centum* 
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Number, 



Proper Fee. 



latter grant shall be reduced by the amount 
of the fee paid in respect of the former 
grant. 


11. CertMcate under ^e When the amount or value of any debt or Two per centum 
I n^an Succession security specified in the certificate under on the first ten 

Act, section 374 of the Act exceeds one thousand thousand rupees, 

rupees, three per centum 

on the next forty 
thousand rupees, 
four per centum 
on the next fifty 
thousand Irupees, 
and five per centum 
on the next one 
lakh and fifty 
thousand nipeesi 

».<] ^ ^ 



when the aggregate amount or value of any 
debts or securities specified in the certificate 
and of any debts or securities to which the 
certificate has been extended under S. 376 
of the Act, exceeds one thousand mpeee* 


five and a half per 

centum on the 
next fifty thousand 
rupees, six per 
centum on the next 
one lakh of rupeeSi 
six and a halt per 
centum on the next 
one lakh of rupees, 
and seven per 
centum on the re. 
mainder of snoh 
amount or value. 

In respect of such 
portion of the ag¬ 
gregate amount or 
value as consists 
of the amoimt or 
value of debts or 
securities so stocI- 
fled, the fee here¬ 
inbefore provided 
In that behalf in 
this article and 
three per centum on 
such portion of the 
first ten thousand 
rupees, 

lour and a half per 
centum on such 
portion of the next 
forty thousand 
rupees, 

dx per centum on 
sucD portion of the 
next fifty thousand 
rupees, and 
ceven and a half per 
centum on such 
por^n of the next 
one lakh and fifty 
thousand rupees, 
ci^t and a quarter 
per centum on 
cueh portion (tf the 
next fifty thousand 
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« 

V 


Nunbei 


Proper Fee. 



nine per centum on 
such portion of the 
next one lakh of 


nine and three-quar> 
ters per centum on 
such portion of the 
next one lakh ctf 
rupees, and 
ten and a half per 
centum on such 


portion of the re¬ 
mainder of such 


aggregate amount 
or value asoconslsts 
of the amount or 
value of debts or 
securities to which 
the certificate isas 
beenextended. 


The 

amount of a <debt 
is its amount In- 
cludingdnterest On 
the day on which 
the inclusion of 
the debt In the 
certificate Is ap¬ 
plied for, so far as 
such amount can 
be ascertained. 


($) Whether or not 
MBy power with 
respect to a secu¬ 
rity specified in e 
eertificate has been 
conferred, undn 
the Act and where 
such a power has 
been so inferred 
whethertne power 
to for the recdving 
of interest or divi. 
dends on, or for 
the nego^tion or 
transfer of the 
security, or for 
both purposes, the 
value of ih» secB- 
ritv is Its market- 
value on the 
on which ^e liu 
elusion or the 
security in the 
eeitificele to ap. 
piled for, so fer as 
such value cen be 
asoertaiDed. 


The fee leviable-oa 
a plaint In a suit 
for the same relief, 
subject to a mlnL 
mum fee of tUity 
rupees. 
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Table of rates of ad valorem fees leviable on the instUaHon of euUe J 


When the 
amount or 
value of the 
subiecUmatter 
en»eds~ 


But does notl Proper 

ezoeed^ I 


When the 
amount or 
value of the 
aubfect-matter 
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When the 



When the 

But does not 

Proper Fee. 

amount or 
^eeof the 



amount or 

exceed— 

Bat does not 

Pioper Pee. 

value of the 



aebieot-mstttt 

exceed'— 

fl^ecUmattex 






exceeds— 





Ba. 

F. 

SOI 

50 

110 

00 

117 

60 

no 

00 

181 

60 

140 

00 

147 

60 

166 

00 

163 

60 

870 

00 

177 

60 

186 

00 

398 

60 

800 

00 

807 

60 

816 

00 

888 

60 

880 

00 

887 

60 

846 

00 

863 

60 

860 

00 

867 

60 

876 

00 

883 

60 

890 

00 

897 

60 

406 

00 

418 

60 

480 

00 

487 

60 

486 

00 

448 

60 

460 

00 

a? 

60 

466 

00 

478 

60 

480 

00 

487 

60 

495 

00 

608 

60 

610 

00 

617 

60 

686 

00 

688 

60 

540 

00 

647 

60 

666 

00 

668 

60 

670 

00 

677 

60 

686 

00 


60S 60 
600 00 
616 00 
680 00 
645 00 
660 00 
6TK 00 
600 00 
f06 00 



Bs. 

0,S60 

9,600 

9,760 

10,000 

10,600 

11,000 

11,600 

19,000 

12.500 
18,000 
18,600 
14,000 

14.500 
15,000 

15.600 
16,000 

16.500 
17,000 

17.500 
18,000 

18.600 
19,000 

19.600 
80.000 
91,000 
82,000 
98,000 
84,000 
86,000 
96 000 

97.600 
88,000 
99,000 
80 000 
81,000 
82,000 
88,000 
84,000 
85,000 
86.000 
87,000 
88,000 
89,000 
40 000 
41,000 
42,000 
48.000 
44,000 
46,000 
46,000 
47,000 
48.000 
49 000 
60.000 
66,000 
60,000 
66,000 
70,000 
T 6,000 
60.000 
• 6,000 




9.600 
9,750 

10,000 

10,600 

11,000 

11,600 

12,000 

12,600 

18,000 

18.600 
14,000 

14.600 
16,000 

16.600 
16,000 
16,600 
17,000 
17400 
18,000 
18,600 
19,000 
19,600 
80,000 
81,000 
98,000 
28,000 
94,000 
86,000 
86,000 
87.000 
88,000 
89,000 
80,000 
81,000 
82,000 
88,000 
84,000 
85.000 
86,000 
87,000 
88,000 
89.000 
40,000 
41,000 
42,000 
48,000 
44,000 
46,000 
45,000 
47,000 
48,000 
49,000 
60,000 
66,000 
60,000 
66400 
70,000 
76,000 
80,000 
86400 
80,000 


Bt. 


780 


786 

00 

760 

00 

778 

60 

796 

00 

817 

60 

840 

00 

862 

60 

666 


907 

50 

980 

00 

968 

60 

976 


997 




1,048 

60 

1,066 

00 

1,087 

60 

1,110 

00 

1.188 

60 

1,166 

00 

1,177 

60 

1400 

00 

1480 

00 

1460 

00 

1490 

00 

1420 

00 

1,860 

00 

1 .8»0 

00 

1,410 

00 

1,440 

00 

1470 

00 

1,600 

00 

1,680 

00 

1460 

00 

1,690 

00 

1420 

00 

1660 

00 

1,860 

00 

1,710 

00 

1,740 

00 

1,770 

00 

1,800 

00 

1,880 

00 

•ESI 


1490 

00 

1,980 

00 


w2 

1,980 



ml 


■n 





1487 


1,176 

■n 

1,818 



■n 

1487 


1,6U 

■n 

8461 

■J 

1,400 

■jjj 
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When the 
amount or 
value of the 
subieet-matter 
ex ceed s— 

Ba. 

90,000 
06,000 
1,00,000 
1,06,000 
1,10,000 
1.16,000 
1,20,000 
1,26,000 
1,80,000 
1,86,000 
1,40,000 
1,46,000 
1,60,000 
1,66,000 
1,60,000 
1,66,000 
1,70,000 
1,76,000 
1,80 000 
1»86,000 


III 


Ba. 

96,1 
1 , 00,000 
1,06,000 
1 , 10,000 
1,16,000 
1,20 000 
1,26,000 
1,80,000 
1 , 86,000 
1,40,000 
1,4c .000 
1,60,000 
1 . 66,000 
1,60,000 
1 , 66,000 
1.70,000 
1,76;000 
1.80,000 
1,86,000 
1 , 00,000 


But does not 

Proper Fee. 

When the 
amount or 
value of the 

But does not | 

exceed-* 


subject-matter 

exceeds— 

exceed— | 


Ba. P. 


MS7 

2,476 

2,612 

2,660 

2,687 

2,626 

2,662 

2,700 

2,787 

2,776 

2,612 

2,860 

2,887 

2,926 

2,962 

8,000 

8,037 

8,076 

8,112 

8,160 


50 

00 

60 

00 

60 

00 

60 

00 

60 

00 

60 

00 

60 

00 

60 

00 

60 

00 

60 

00 


1.00,000 

1,96,000 

2,00*000 


Ba. 

1,96,000 

2,00,000 

2,06,000 


Ba. 

8,187 

8,226 

8,262 


P. 

60 

00 

60 




a 

and the fee increases at the rate of thirty, 
seven rupees and fifty paise for every five 
thousand iux)ees, or .'part thereof up to a 
iiidxiniu.ni fdo of ton tiious&nd rupoosa for 
example^ 


Ba. 

8,00.000 
4,00,000 
6,00 000 
6,00,000 
7,00,000 
8,00,000 
9,00 000 
10,00,000 
11.00,000 


Ba. 

4,012 60 

4.762 60 
6,519 60 
6,262 60 
7,012 60 

7.762 60 
8,612 60 
0,262 60 

10,000 00 


Bohhdulb n 


Fixed feee 


Number. 


Proper Fee. 


1. Application or peti¬ 
tion. 



(tO When presented to any officer of the 
Customs or Excise Department or to any 
Ma^strate by any person having dealings 
with the Government, and when the subject, 
matter of such application relies exclu. 
sively to those dealings; 

Or when presented to any officer of land, 
revenue by any person holding temporarily, 
settled land under direct engagement with 
Ckwemment, and when the sut^ect-matter 
of the application or petition relates exclu¬ 
sively to such en 
Or when presentee 

sioner or member___ 

any Act for the time being in force for the 
conservancy or improvement of any place, 
if the application or petition relates solely 
to such conservancy or improvement; 

Or when presented to any Civil Court other 
than a principal Civil Court of original 
jurisdiction, or to ^y*Court of Small Causes 
constituted under Provincial Small Cau se 
Courts Act, 1887, or to a Collector oriother 
(mcer of revenue in relation to any suit or 
case in which the amount or value of 
sub/ect^matter Is less than nypees; 

Or when presented to any Criminal or 
Revenue Court, or to any Board or eimcutlve 
officer for the purpose or obtaining a copy or 
translation of any judgment, decree or order 
passed by such Court, Board or officer, or of 
any other document on record in such Court 
or office. 


Fifteen paise. 


■ 7 


Fifteen paise. 


Flfteen-palse. 


Fifteen paise* 


Fifteen paise* 




ribll Wifi Bfipgil GoocMm Act, 1970 


[App iq 478 


Nombet* 


i 




Proper Fee. 


(b) When containing a complaint or charge of 
any offence other than an offence for v^ich 
police-officers may, under the Criminal Pro¬ 
cedure Code, arrest without warrant, and 
presented to any Criminal Court; 


Or when presented to a Civil. Criminal or 
Revenue Court, or to a Collector, or any 
Bevenue.officer having jurisdictioa equal or 
subordinate to-a Collector, or to any Magis¬ 
trate in his executive capacity, and not other¬ 
wise provided for by this Act; 


Or to deposit in Court revenue or rent; 

Or for determination by a Court of the amount 
of compensation to m paid a landlord to 
his tenant. 

(c) When presented to the Board of Revenue 
or to any Chief Officer charged with the 
executive administration of a Division and 
not otherwise provided for by this Act, 

(d) For arrest or attachment l^fore judgment 
or for temporary inlunction - 

(i) when presented to a Civil Court other 
, than the High Court in relation to any 
^ suit or proceeding— 

' (l)if the value of the subject-matter Is 
> less than Rs. 50; 

(2) if the value Is Rs. 50 and above; 


(U) when presented to the High Court. 

(e) Under section 47 and Order XXI, rules 58 
and 90 of the Code of Civil Procedure, 1908 — 
(i) when filed in Revenue Court or in Munsif's 
Court; 

(11) when filed In the City Civil Court, 
Calcutta, a Subordinate Judge’s Court or a 
District Court; 

(ill) when filed in the High Court. 

(ft Under sections 34, 72, 73 and 74 of the 
Indian Trusts Act, 1882. 

(g) (i) For probate or letters of administration 
to have effect throughout India. 

(11) Application for probate or letters of ad¬ 
ministration not falling under clause (i)— 

(1) if the value of the estate does not ex¬ 
ceed Rs. 1,000; 

(2) if the value exceeds Rs, 1,000; 

Provided that if a caveat is entered and the 

application is registered as a suit, one- 
half the scale of fee prescribed In 
Article 1 of Schedule I on the market 
value of the estate less the fee alrea<fy 
paid on the application shall be levied. 

(h) An] E>lication under section 14 or section 20 
of the Arbitration Act, 1940, for a direction 
for filing an award or for an order for filing 
an agreement and application for enforcing 
focei^ awards — 

(A w^n presented to a Munsiff’s Court; 

(U) when presented to the Qty Civil Cmirt, 
Calcutta, a Subordinate Judge’s Court, a 
District Court or the IR^ Court— 

(1) if the value of the subject-matter of 
the award does not exceed Rs- 6,000; 


In the case of a com¬ 
plaint or charge of 
an offence pre¬ 
sented to a Criminal 
Court one rupee, 
and in other cases 
seventy-five paise. 

In the case of a com¬ 
plaint or charge of 
an offence pre¬ 
sented to a Criminal 
Court one rupee, 
and in other cases 
seventy-five paise- 


One rupee and fifty 
paise. 


One rupee- 

Two rupees and 
fifty paise. 

Five rupees- 


One rupee. 

Two rupees and 
fifty paise. 

Five rupees. 

Five rupees. 

Twenty-five rupees. 


Seventy-five paise. 
Five rupees. 


Fifteen rupees- 


nfteeanvees* v 

\ 
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Number 


2. Original petition not 
otherwise provich^ 
for. 


8. A 


^plication to any 
Court that 
records may be 
called for from 
another Court. 


4. Application for leave 
to sue as a inuper. 

5. Applicatioo for leave 
to api)eal as a 
pauper. 


6. Plaint or memo¬ 
randum of appeal in 
a suit to establish or 
disprove a right of 
occupancy* 

7. Bail lx>na 0 € other 
instrument of ot^ 
gation given in 
pursuance of an 
order made by a 
Court or Magtstaate 
under any section of 
the Code of Criminal 
Procedure, 18^, or 
the Code of QvU 
Procedure, 1908, 
and not otherwise 
Ijmvidedfor fagrthii 


(2) if such value exceeds Rs. 5,000 but 
does not exceed Rs. 10,000: 

(3) if such value exceeds Bs. 10,000 

(i) Petition to tiie High Court for 
aon of an Advocate, Attorney or Valdl. 

(0 When presented to the High Ctourt under 
^ction 115 of the Code of Civil Fiocedorei 
1908, for revision of an order— 

(1) when the value of the suit to which the 
order relates does not exceed Rs. 1,000; 
(n) when the value of the suit exceeds 
Bs. 1,000. 

(k) When presented to the Hi^ Court— 

(i) for directionSt orders or writs under 
Article 226 of the Constitution of India 
for any purpose other than the enforce¬ 
ment or^the fundamental rights conferred 
by Part III thereof; 

(li) for directions, orders or writs under 
Article 226 for the enforcement of any 
M the fundamental rights conferred by 
Part III of the Constitution of India or 
for the exercise of Its furisdlction undm 
article 227 thereof; 

fill) in other case not otherwlae pro¬ 
vided for by this Aet. 

When Bled in— 


fi) a MunslPs Court. 
(U) the aty avil < 


(il) the City Civil Court, Calcutta, a Sub- 
or^nate Judge’s Court or a District Court, 
(ill) the High Court. 

When the Court grants the application and 
is of oplnioa that the transmission of swdi 
records involves the use of the post. 


<a) When presented to a District Govt 


(b) When presented to a 
the High Govt 


Pipper Fee i; 


One hundred 
rupees. 

Two hundred oimI 
fifty rupees. 
Twenty rupeea» ^ 


Rve rupees. 

Ten rupeee. 


Twenty CTipeoig^ 


Twenty rupees; 


Tworviees. 


One rupee. 

Five rupees. ^ 

Twenty rupees. 

Seventy-five poise in 
addition to aity fee 
levied on the ^ 
plication wooer 
clause (a), elaase 
(b), or clause (d) of 
arhcle 1 of dlls 
Schedule. 

Fl^ palse. . 

# 

One rqpee. ■ 


Tworopees. 
nfty poise. 


fifty pdse. 


V 
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Nniibav* 

i 


Proper Fee. 



8. Uatelakliig vndec 
■eoHnn 49 of tiia 
Ind^ Dhroroe Aot| 
1869. 

0. Mvkhiftrnams, 
Vakalitaaiiia or any 
paper signed by an 
a o v oeate ■ g nt- 
fylng or Intinvttintt 
he is retained 
for a party— 


nfty paise. 


When presented lor the eoodaet oi any one 




10. Every oopyolpojwe- 
of-attomey when 
filed In any sott or 


IL 



a of ^ 
paal fro m an orjm 
uiclusive of an otdw 
detem^nlug any 
qasatlon ander sen. 
non 47 or sectio^44 
of the Code of Qvu 
Piooedure, 1908i and 
not otherwise pro- 
t 1^ for — 




(a) 'to any QvU or Criminal Court other 

th^ the High Court, or to any Revenue 
Court, or to any Collector or Magistratei 
or other ezecutiva officer, except such as 
are mentioned In clauses (b) and (o) of 
this number. _ 

(b) to the Board of Revenue or to any officer 
charged with the executive administration 
of a Division, not bdbg the Chief 
Revenue or Executive Asthodty, 

(o) t04be High Court. 


Onempee. 


One rupee and fifty 
paise. 

Two rupees. 
Seventy-five paise. 


When presented— _ 

ii) to aiqr Court other than the High Court 
or to any Executive Officer other than 
I Board of 


One rupee. 


the 


five Authoii^. 


Revenue or Chief Exeou* 




(U) to the Board of Revenue or Chief Eieou- Two rupees. 

tive Author!^ 

(fii) to the Hl^ Courts 

(1) Where the order was passed by a 
Subordinate Court or other autho* 

fa) order relates to a suit or pro* 
oee^g, the value of which ezoeeda 
(me thousand rupees, 

(M in any Other case. 

(2) where the appeal Is under clause 18 
of ^ Letters Patent— 

|a) from an onMoasaed in eascciseol 

appellate i-_ 

fid from an <»der passed in exetdse oi 
nri glrwl Imdisdiction, which would 
be appealable under the Code of 
Civil Procedure, 1908 had it been 
pail Bed by a Subordinate Court, 
many 


Ten r^ees. 

Ffven^eea. 

Ten rupees. 
Ten rupees. 


(o) m any o^r case. 

(S) Where the appeal is under sectlD 
of the T^ftntfng Companies Act, 

(4) Where the aopeJ to un^ 
tion 411A of tim Code :of Criminal 
Procedure, 1898. 

fM to the Government in pnra n a ay of a 
statutory tl^ to appeal for whli^iiD 
oouit-feft is levhdne under any otfaes 
enactment. 


One hundred 
rupees. 

One hunAed 




Flveiupeoi. 
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Nwnber 


12. Memorandum of ap¬ 
peal under section 39 
of the Arbitration 
Act, 1940. 

13. Caveat ^ 

14. Application under 
Act No. X of 1850. 
section 26, or Ben^ 
Act No. VI of 186^ 
section 9. 

15. Plaint or memoran* 
dum of appeal in 
each of the following 
suits I— 

0) to alter or set aside 
a summary decision 
or order of any of 
the Qvil Courts not 
established by Letters 
Patez^ ot of any Re* 
venue Court, 

(11) to alter or cancel 
any ent^ in a re^s* 
ter of tne names of 
proprietors of re* 
venue-p^dng estates, 
(Hi) to obtain a decla¬ 
ratory decree where 
no consequential 
lief is prayed, 

(Iv) to set aside an 
award, 

(v) to set aside an 
adoption, 

(vi) every other suit 
where it Is not pos¬ 
sible to estimate at a 
money-value the 
Ject-matter in dls* 
pute, and which la 
not otherwise pro¬ 
vided for by this Act* 

10. Agreemeift in writ¬ 
ing stating a question 
for the opinion of 
the Court under the 
Code of Qvil Proce¬ 
dure, 19(>8— 


17. Petition In a sull 

under the Native 
Converts* Manlaga 
Dissc^ution Aet» 
1866. 

18* Every petiRon undac 
the Indian Divorce 
Act, 1869, except 
petttiODS under ace- 
tlon 44 of the same 
Act, and every 
memorandum of ap¬ 
peal under section 66 
of the sane Act. 


6) Where the aiqt>eal is faom an oider^ a 
MunsiflPs Cost, 


(tl) in 817 other 


r/ 




Itfteen l u p eu ti ; 


riwen^ 


rateen i 
Twenty 

tMleen i 


6) when pieaented to asy court suboidlmAe 
to the High Court, 

(U) when p roaont edto the High Oo«l» 


Thufupeei. 

Qnehundbed 


five 
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lOi Every petition for 
lestitutloa of confu- 
rl^ts, fudlclftl 
separeacn. divorce 
or divorce mutuid 
oonsent under the 
Soedal Marriage Act, 
1054, and every 
memorandum of ap¬ 
peal under section AO 
of the same Act* 
to* Every petition for 
restitution of conju¬ 
gal ri^ts, judicM 
separaaon or divorce 
under the Hindu 
Marriage Act, 1955, 
and every memoran¬ 
dum of appeal under 
section 28 of the 
same Act* 

21. Plaint or memoran- 
dumof appeal under 
the Parri Marriage- 
and Divorce A^ 
1865. 

22. Petitions under the 
Indian. Christian 
h^tfriage Act, 1872. 

23. Plaint or memoran¬ 
dum of appeal when 
presented to a Court 
under the Indian 
Colonial Divorce 

{ urisdictlon Act, 

926. 

24. Plaint ox memoran¬ 
dum of appeal when 
presented to a Court 
under the Dissolu¬ 
tion of Muslim 
rlages Act, 1939. 

25. P^otlon — (a) ques- 
tioning the election 
of any person as a 
MunldpU Cnmmi*. 

aioner. when pre- 
aented to a District 
Judge under sec¬ 
tion 86 of the Bengal 
Municipal Act, 1^^ 
Ctt to the Chief 
judge, Small Cause 
Court of Calcutta 
under section 78 of 
the Calcutta Munld- 
pal Act, 1951, or to 
Die District Judge, 
Howrah under the 
aame section of the 
aame Act aa amended 
by the Howrah 
hbinldpal Act, 1965. 
(b) Quesdoning the 
vsiUdity of an elee- 
tlon under the West 
Bengal ZiiU Pasl- 
- Suii Act. 1963. 


Proper Fee. 
Five mpeai. 


Five rupees. 

Twenty rupees- 

Two rupees- 
Fifty rupees. 

Tan rupees. 

fifteen lupeee- 


Nheen l up sa a . 
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Ten repeal. 


Number PfOper Fee 


when presented to a 
District Judge under 
section 102 of the 
said Act to decide 
dispute relating to 
sucQ elections. 

26. Application or petL- ^ Fffty r^ea 

tion to the Court 
under sections 391, 

439 or 522 of the 
Companies Act, 

1950. 

Any other application S Ten repeal 

or petition to the 
Court for judicial 
action or relief under 
the said Act, not 
otherwise provided 
for.under this Act. 

SOHBDULa m 
AKNEXUBE A 

VALUATION OF THE MOVABLE AND IMMOVABLE PROPEBTF 

OF , DECEASED. 

Ra*. 

Cash in the'house and at the banks, bovsehold goods, wearing.appaieli, 
books, plate, jewels, etc. 

(State estimated value according to best of Executor’s or Admixdi*- 
trator’s belief.) 

Property in Government securities transferable at the Public DebI 


(State description and value at the price of the day: also the Intereat 
separately, calculating It to the time of making the appUcatton.) 

Immovable property consisting of ^ ^ ^ 

(State description, giving, in the case of houses, the -assessed value, 
if any, and the number of year’s assessment the markeUvalne is 
estimated at, and. In the case of land, the- area, the market.valui 
and all rents that have accrued.) 

Leasehold property ^ .m 

(If the d^i^eased held any leases for years determinable, state urn 
number of year’s purchase the profit rents are estimated to be 
worth and the value of such, Inserting serarately arrears due at the 
date of death and all rents received or due since that date to the 
time of making the application.) 

Property in public compai^s 

(State the particulars and the value caloulated at the price of the day; 
also the interest separately, calculating it to the time of making 
the application.) 


Policy of insurance uMn life, monev ou 
cities, such as bonds, mortgages, bills, 


>ut on mortgage and other secu* 
s, notes and other securities for 


ler securities for 


money. , , 

(State the amount of the whole; also the interest separately, oal 
lating it to the time of making the application.) 

Book debts m m 

(Other than bad.) 

StocK in trade 

(State the estimated value, if any.) 

Other property not comprised under the foregoing heads 
(State the estimated value, if any.) 


l/n 


foregoing heads 


* r I 


Total ..M 


Doduot- amnunt shown in Annazwe B not subject to duty 


Net Total 
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ANMXURB B 

' SCHEDULE OF DEBTS, ETC. 

' Amouit of defats doe and owing liom the deoe«sed« payable by law out 
of the estate* 

Amount of funeral expenses m m* m 

Amount of mortgage incumbrances .m m* .m 

Proper^ held in trust not beneficially or with general power to eonfere 
benracial interest. 

Other property not eubjeet to duty m* m* m 


Bs. F 


Total C 


ITHE] COURTS (COLONIAL) JURISDICnON ACT, 1874 

(37 & 38 Viet, c, 27) 

fllie text of the Act printed here is as ^cn 15-11-1969.] 

[30tb June^ 1874] 

gn Ad to legnlate tbe Seotenoes imposed by Colonial Courts where 

jurisdiction to try is conferred by Imperial Acts. 

[Preamble and enacting words.] 

Repealed by S. L. B. (No. 2) 1893, (56 and Viet., e. 54.] 

1. Short tide.—This Act may be cited for all purposes as THE COURTS 
(COLONIAL) JURISDICTION ACT, 1824. 

NOTE.*—There is a difference of opinion between the Calcutta and tbe Bombay Hi£^ 
Courts as to tbe effect of this statute. In (1912) 39 Cal 487 (490), tbe Calcutta 
High Court held that this statute does not authorise the punishment of an act 
vdiich does not amount to an offence under the English law and that in every 
case the charge must be framed in terms of the EInglish law tfaou^ the procedure 
may be governed by the Indian law. In (1889) 14 Bom 227, however, the Bom- 

. bay Hi^ Court held that both the substantive and procedural law in such cases 
be Indian. 

2. Definitioii of the term 'cotooy.^^For die purposes of this Act, die term 
^colony^ shall not include any places within the United Kingdom, the Isle of Man, 
*[the Channel Islands, Briti^ India f[* "] but shall include] any plantation, 
territory, or settlement situate elsewhere within Her Majesty’s dominions, and sub* 
ject to &e same local Government and for the purposes of this Act all plantation^ 
territories, and settlements under a central legidature •shall be deemed to be one 
colony wndflr the same local Government. 

[•] These words were substituted by A O. (P.) 1937 and S. R. and O. 1937/230, for 
the words "or the Channel Islands, but shall include such territoiies as may lor 
die being be vested in Her Majesty by virtue of an Act of Parliament for 
the Government of India, and.* 

R] The words "or British Bunna," repealed by Bnnna Zndependsnoe Act, 1047 01 
Geo. 6, Gbu 3), Section 5 and Sch. H, R. L 

*2A. Application of Act to Britisfa Ind ia and British 3011110.^11118 Act 
in relation to each Govemoi^s Province and Chief Commissioner’f Frovinoe 
of RWtiA TTidift * *] as it ^plies in relation to a colony. 

[*] Ihlt ge ctio" was inserted by A O. (P.), 1087: S.R. and O. 1037/230. 

[ti The words "and to British Burma" repeeXed by Bimna I n de p wi deiioe Aat, 1047 

(11 Getk 6b Ql 8X Section 6 and Sch. II, Pt 1, 

* 
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3. At trials in an^ c<rfofdal courts by Tirtue of imp^ial Acts, c ourts ea»> 
powered to pass sentences as if crimes had been committ^ in the cmoi^.—^When, 
by virtue of any Act of Parliament now or hereafter to be passed, a person is tried 
in a Court of any colony for any crime or offence committed upon the hi^ seas 
or elsewhere out of the territorial limits of such colony and of the local jurisdic¬ 
tion of such Cotirt, or if committed within such local jurisdiction made punishable 
by that Act, such person shall, upon conviction, bo liable to such punishment as 
migh t have been inflicted upon him if the crime or offence had been committed 
within the limits of such colony and of the local jurisdiction of the Court, anH to 
no other, anything, in any Act to the contrary notwithstanding: 

Provided always, that if the crime or offence is a crime or offence not punish¬ 
able by the law of the colony in which the trial takes place, the person 
shall, on conviction, be liable to such punishment (other tiban capital punishment) 
as shall seem to the Court most nearly to correspond to the punishment to which 
such person would have been liable in case such crime or offence been tried 
in England. 


[THE INDIAN] CRIMINAL LAW AMENDMENT ACTT, 1908, 

(ACT XIV OF 1908) 

[The text of the Act printed here is as on 15-11-1969.] 

CONTENTS 


SECTIONS 

L Short Utle and estenf, 

PART 1 
[Hepealed.l 


I ; 


I, 


PART n 
15> Definitioiis. 

16. Power to declare association im- 

lawful. 

17. Penalties. 

17A. Power to notify and tahe posses¬ 
sion of places nsed for the pur¬ 
poses of an nnlawtnl association. 


17B. 

17C, 

17D. 

17E. 

17P, 

18. 


Movable property found In 6 
notified place. 

Trespass upon notified places. 

The reUnqnlshment of property. 

Power to forfeit funds of onlaw- 
fnl association. 

Jurisdiction barred. 

Continuance of association* 


THE SCHEDULE 
[Repealed.] 


STATEMENT OF OBJECTS AND REASONS 


^'Recent events have demonstrated that 
11 is expedient to provide for the more 
speedy trial of anarchical offence and for 
the suppression of associations dangerous 
to the public peace. This Bill has been 
prepared to meet these objects. • • • 
Part II provides for the suppression of 
unlawful associations. Such persons as 
are members of or in any way assist an 
association which encourages or aids the 
commitment of acts of violence or intimi¬ 
dation, or of which the members habitual¬ 
ly commit such acts, are made liable to 
punishment, and a severe punishment is 

ACT HOW AFFECTED BY 


provided for persons managing or pro¬ 
moting such associations. Further the 
Governor-General in Council is empower¬ 
ed to declare certain associations to be 
unlawful, and the same penalties are pro¬ 
vided for persons who i^ter declara¬ 
tion maintain their connection with them. 

The Bill extends in the first instance to 
the provinces of Bengal and Eastern 
Bengal and Assam, and the Governor- 
General in Council is empowered to 
extend it to other provinces'*. 

Gazette of India. 1908. Part XV. 
p. 203. 

SUBSEQUENT LEGISLATION 


—Amended by Act 23 of 1832. 

—In Madras, by Mad. Act 11 of 1930. 

—In Maharashtra, by Bom. Acts 0 of 1947| 24 of 1930. 


Seetton <3 — Note 1 


ID The trial of a British seaman for 
an offence committed on a British ship 
ctt the high seas must be conduct 
under tiie Criminal P. C., thomdi the 
offmiee charged must be an offence under 
die English law. "In the case of Reg. 


V. Moimt, D R. 6 P. G. 28S, a question 
arose not as to the nature of the offence 
but as to the amount of punishment 
that should be inflicted. AH doubts on 
Chat point are now settled by 87 and 88 
Viet., c. 27**. (1894) 21 Gal 782 (784). 
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^Adapted by A. O. 19S7; A. C. A. O. 1948; A.L. O. 1950; 2 A. L O. 
1956. 

—Extended by Acts 59 of 1949; 39 of 1950. 

—Bombay Acts 4 of 1950; 24 of 1959, 

—Madras Act 35 of 1949, 

—Punjab Act IS of 1962, 

—Regulation 7 of 1963. 

—Repealed in part and amended by Act 38 of 1920. 

—Repealed in part by Act 5 of 1922. 

[THE INDIAN! CRIMINAL LAW AMENDMENT ACT, 1908 

(ACT XIV OF lOOS}** 

[11th December, 190S.] 

* An Act to provide for the more speedy trial of certain offences, 
and for the prohibition of associations dangerous to the public peace. 

WHEREAS it is expedient to provide Ibr the more speedy trial of certain 
offences, and for the prohibition of associations dangerous to the public peace; It 
is hereby enacted as follows: 

[®] For Statement of Objects and Reasons, see Caz. of Ind., 1908, Ft. I\', p. 203; and 
for proceedings in Council, see ibid, Pt. VI. p. 158. 

1. Short Htle and extent.—(1) This Act may be called THE INDIAN CRIMI¬ 
NAL LAW AMENDMENT ACT. 1908. 

•[(2) It extends to the whole of India except fthe territories which, imme¬ 
diately before the 1st November, 1956, were comprised in Part B States. 

(3) It applies to AssamJ and to the territories which, immediately before the 
1st November, 1956 were comprised in the State of West Bengal; but the State 
Government of any State may, at any time, l)y notification^ in the Official 
"Gazette, bring the whole or any part thereof inio force in the territories under its 
administration to which this Act extends.] 

** “ “ • ] 

[®] Sub-sections (2) and (3) were substituted for the former sub-section (2), hv 2 
A. L. O., 1956. 

[t] Immediately before the 1st November 19.56, the following were the Part B States 
in India — Hyderabad, Jammu and Kashmir, Madh\a Bharat, Mysore, Pepai, 
Rajasthan, Saurashlra and Travancore-Cochin. Of 'hese Part B State.s, Jammu 
.and Kashmir, Mysore, Rajasthan and Travancr>re-Cochin (now knouti as Kerala) 
liave become independent States under Act .37 of 1956; Hyderaba<i (Tclengana 
area) has merged with Andhra to form Anc’hra Pradesh: Madhya Bharat, Pepsu 
and Saurashtra now form parts of Madh>a Pradesh, Punjab and Gujarat, res¬ 
pectively. 

[t] A.ssam is now divided into two States—Assam and Nagaland, wfih effect fi'im 
1-12-1963. United Khasi-Jaintia IliHs di^'n'et and Caro Hills district of Assam 
^ have gone to Meghalaya Autonomous State. 

[§] This Act has been extended, under this provision to—. 

Bombaj* Presidency—Gaz. Ind. Extr^i., dated 4 1-1910: 

Madrafj Presidency, the United Provinces and the Central Provinces_ Ibid, dated 

13-1-1910 and Ibid, 1910, Pt. I; p. 95; 

Punjab—Punj. Caz., Extra., dated 2.3-6-1930; 

State of Delhi—Gaz. Ind., Extra., dated 9-12-1920; 

Ajmer-Merwara—Gaz. Ind., 1930, Pt. II-A, p. 515; 

Coorg—Coorg Gaz., Extra., dated 11-1-1932. 

To the States, merged in the Central Provinces — C. P. and Berar Gaz. 1948 
' Extra., p. I21. 

I R has been exteiUled to Berar by the Berar Laws Act, 1941 and had also been declar¬ 
ed to be in force in the Sonthal i-.iragana> b\- notification under the Sonthal 
Parganas Settlement Regulation (HI of 1872), Section 3 (.3) (a), see Cal. Guz., 

(Vol. 7.1 3 A. M. 31 
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inn9, Ft. I. p. fi49: in the Khondmals District by the Khondmals Laws Regula¬ 
tion, 1936, S. 3 and Schedule and in the Angul District by the Angul Laws 
Regulation, 1936, Section 3 and Schedule. This Reg. 5 of 1936 has now been 
rcpca eel by Orissa Act 19 of 1967 (15-9-1967). Angul District forms part of 
Dhenkanal District of Orissa State. 

Tltis Act has also been cxLenrled to the new Provinces and Merged States by the 
Merged States (Laws) Act. 1949 (59 of 1949), S. 3 (1-1-1950), and to the Union 
T(‘rnfories of Manipur, Tripura and Vindhya Pradesh by the Union Territories 
(Laws) Act, 1950 (30 of 1950), S. 3 (16-4-1950). Vindhya Pradesh forms part of 
M. P. State now—see Act 37 of 1956, S. 9 (1) (e). 

a lie Act has been extended to the States Merged in the State of Bombay by Bombay 
Act 4 of 1950 and to the Hyderabad and Saiirashtra areas of the Bombay State 
by Bombay Act 24 of 1959, S. 7 (27-4-1959). 

It has been extended to the States Merged in the State of Tamil Nadu by T. N. Act 
35 of 1949 and to Pepsu by Punjab Act 18 of 1962, S. 4 (1-8-1962) and to the 
Union Territory of Pondicherry by Regulation 7 of 1963 (1-10-1963). 

[ ;] I'onnrr siib-scction (3) was repealed by the Indian Criminal Law Amendment 
Kcjx-aling Act, 1922 (5 of 1922), Section 3. 


STATE AMENDMENTS 

Ciijarat 

Atiicndmenl.s made are the same as those of Maharashtra—Act 11 of 1960, S. 87 
(1-5-1960) and Guj. A. L. (State and Concurrent Subjects) Order, 1960. 

Maharashtra 

(i) In sub-seclif)n (2), after the words and letter “comprised in Part B States*' insert 
the words, other than the H>derabad and Saurashtra areas of the State of Bombay." 

(ii) ro sub-section (3), add the following proviso, namely : 

“Provided that on the date of the commencement of the'Criminal Law Amendment 
(Bombay Amendment and Extension) Act, 1959, the whole of this Act shall come into 
force in that part of the State of Bombay in which it was not in force immediatelv 
1 h fore such date." — Bom. Act 24 of 1959, S. 8 (27-4-19591 and Maha. A. L. (Am.) O., 
1961. 


PART I 


SPECIAL PROCEDURE j 

[Repealed by the Indian Criminal Law Amendment Repealing Act, 1922 (5 of 
1922), S. 3.J ft , V 


P.4RT II >1 

UNLAWFUL ASSOCIATIONS 
15. Definitions.—In this Part—- 

(1) ‘association” means any -combination or body of persons^ whether the 
same be known by any distinctive name or not; and 


Section 15 — Note 1 

(1) The provisions of Sections 15 and 
10. Criminal Law Amendment Act. 1908 
not oITcnd the fundamental right 

guaranteed bv Article 19 (1) (c) of the 

Cunstilution of India. ,\IR 1952 Assam 
107 (169) = ILR (19.52) 4 Assam 18 = 
1952 Cri L Jour 1659. (Even assuming 
those requirements can be regarded as 
restrictions on the right of the citizen 
that would not render the section invalid 
bi'causc ‘they should be regarded only 

as reasonable restrictions.) 

(2) Sub-section (2) (b) of the section 
as amended in Madras by the Criminal 
Law Amendment (Madras) Act, 1950 is 
unconsliliitional and void because it 
imposes restrictions on the right of the 


citizen to form associations ' or unioris 
which fall outside the. scope of what is 
permitted under Clause (4) of Article 19 
of the Constitution- AIB 1962 SC 196 
(201) = 1952 SCR 697 = 1952 CrI h 
Jour 966. (AIR 1951 Mad 147, Affirmed.) 

(3) Although Section 15 (2) (b) does 
not expressly confer power on the Pro¬ 
vincial Government to declare an associa¬ 
tion unlawful and although the CriminM 
Law Amendment (Madras) Act of 1950 
has omitted Section 16 which alone con¬ 
ferred such power from the Act it can¬ 
not be held that the' State is powerless 
in the matter. On the contrary it ipust 
be taken that such power is iippbed m 
the very terms of the amended Sec¬ 
tion 15 (2) (b). AIR 1951 Mad 147 (176) 

= 52 Cri L Jour 515 (FB). 

» 
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(2) “unlawful asrociation** means an association— 

(a) which encourages or ai Is persons to commit acts 
intimidation or of which the members habitually 
acts, or 
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(b) which has been declared to be unlawful by the Slate Govein nt t 
under the powers hereby conferred. 


STATF AMENDMENTS 

Andhra Pradesh (Andhra Area) 

Same as that of Tamil Nadu — Act 30 of 1953, S. 53: A. P. Act 9 of 1961, S. 3 
and Sch, 


Gujarat 

Same as that of Maharashtra—Act 11 of 1960, S. 87 and Guj. A. L. O., 1960. 


Maharashtra 

In clause (2), delete the word “or” at the end of .sub-clause (a) and the whole of 
sub-clause (b). — Bom. Act 24 of 1959, S. 2 (27-4-1959.) 

Tamil Nadu 

. In sub-section (2), for clause (b),* substitufe the following: 

“(b) which has been declared by the State Government by notification in the 
Official Gazette to be unlawful on the ground (to be specified in Uie noti¬ 
fication) that such association— 

(i) constitutes a danger to the public peace, or 

(ii) has interfered or interferes with the maintenance of public order or has 

such interference for its object, or 

• (iii) has interfered or interferes with the • administration of the law. or has 
such interference for its object. — T. N. Act 11 of 1950, S. 2 (12-8- 

1950): Tamil Nadu A. L. O. 1969. 


16. Power to declare association unlawful.—®[(1)] If the iState Govern¬ 
ment is of opinion that any association interferes or has for its object interference 
with the administration of the law or with the maintenance of law and order, or 
that it constitutes a danger to the public peace, the fState Government may, by 
notification in the tOfficial Gazette, declare such association to be unlawful. 

® f ® *]. 

[®] The original ''S. 16 was renumbered as sub-section (1) of that section by the Crimi¬ 
nal Law Amendment Act, 1932 (23 of 1932), S. 11. 

[t] Sub-section (2), which was inserted by Act 23 of 1932, Section 11, was repealed 
by the A. O., 1937. 

[f] Substituted for ‘Provincial Government’ by A. L. O., 1950 and for “Local Official 
Gazette” by A. O., 1937, respectively. 


Section 16 — Note 1 

(1) No association is unlawful till the 
date of publication in the Gazette of the 
notification declaring it unlawful; a 
person, therefore^ 'arrested before that 
date is not guilty, even though he knew 
of the declaration prior to its publication. 
AIR 1931 Lah 107 (111) = 12 Lah 471 
» 32 Cri L Jour 653. 

(2) Government must not only insert 
the declaration in the official Gazette, 
But, must pjiblish It in such a manner as 
16 . allow; reasonable, opportunity for a^ll 

'bW. 'cpnci^ed see it., AIR 1931 
*^1^2 im) = 65 Bom 356 = ,32 Cn 

if 572 (DB). . . . 

It, is, not .. necessary to issue the 
tie; to |8e public; it is enough if the 


accused was shown a copy before his 
arrest. AIR 1931 Bom 203 (204) = 32 
Cri L Jour 725 (DB). 

(4) Where a general notification 
declared that all associations, bv what¬ 
ever name the associations might be 
known or whether they might be known 
by any distinctive name or not, which 
had the following objects or any one of 
them; namely, disobedience of laws and 
orders of Government., non-payment of 
taxes, boycott and picketing of liguor 
and foreign cloth sh(^s, on the ground 
that they interfered with the administra¬ 
tion of law and order and constituted 
a danger to the public peace — Held, 
that the notification sufficiently complied 
with the terms of Section 16 read with 
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STA"’E AMENDMENTS 

Ar.d^ra Pradesli (Andhra area) 

Scm^ as that of Tamil Nadu.-^Act 30 of 1953. S, 53 
cnu ^chcjule. 


A. P. Act 9 of -1961, Sec. 3 


Gi.jarat 

L'aine as tliat of Maliarashtra.—Act 11 of 1960. S. 87 and Gui. 
Manaxashtra 

Delete Section 16.—iiom. Act 24 of 1959, S. 3 (27-4-1959.) 
Tamil Nadu 

For Section 16, substitute the following sections .* 


A. L. O., I960. 


“16. (1) A notification issued under clause (b) of subrsection (2) of Section 15 in 
respect of any association shall— 

(a) specify the ground on which it is issuecf, the reason.*: (or its Issue, ancf' sued 

other particulars, if any, as may have a bearing on the necessity therefor: 
and 

(b) fix a reasonable period tor any office bearer or member of the association or 
any other person interested to make a representation to the State Govern¬ 
ment in respect of the issue of the notification. 

(-) Nothing in sub-section (1) shall require the Slate Government to disclose any 
facts which it considers to be against the public interest to disclose. 


ICA, (1) After the expiry of the time fixed in the notification for the making of 
representations in respect of the issue thereof, the State Government shall place before 
an Advisory Board constituted under sub-section (2) a copy of the notification and also 
of the representations, if any, received before such expiry. 

(2) The State Government shall, whenever necessary, constitute one or more Advisory 
Boards; and each such Board shall consist of three persons who are, or have been, or are 
qualified to be appointed as. Judges of the High Court, and one of them shall be its 
Chairman. The Chairman and the other members of each Board shall be appointed 
by the State Government. 

(3) The Advisory Board shall, after considering the materiafs piaced before it and, 
if necessary, after calling for such further information as it may deem fit from the State 
Government or from any office bearer or member of the association concerned or any 
other person, submit its reports to the State Government. 

(4) The report of the Advisory Board shall specify in a separate part thereof its 
opini(;n or that of the majority of its members as to whether or not there was suflScient 
cause for the issue of the notification in respect of the association concerned. 

(5) Nothing in this section shall entitle any person to attend in person or to appeal 
by any legal representative in any matter connected with the reference to the Advisory 
Board, and the proceedings of the Advisory Board and its report, excepting that part 
thereof in which its opinion or that of the majority of its members is specified, shall bo 
confidential. 


Section 16 — Note 1 (contd.) 

Section 15. AIR 1934 Cal 161 (162) — 

35- Cri L Jour 605. 

(5) Since the effect of a declaration 
under Section 16 is to enable the police 
to investigate a cognizable offence 
punishable under Section 17. the declara- 
tiop stands on the same footing as an 
information of a cognizable offence 
under the Penal Code. AIR 1952 Assam 
167 (168) = ILR (1952) 4 Assam 18 =* 
1952 Cri L Jour 1659. 

(6) Section 16 which merely lays down 
certain requirements for making a valid 


declaration cannot be considered to im¬ 
pose any restrictions- on the rifihls 
guaranteed by Article 19 (1) (c) of the 

Constitution and therefore, to have be¬ 
come void under the Constitution. AIR 
1952 Assam 167 (168) = ILR (1952) 4 

Assam 18 = 1952 Cri L Jour 1659. 

[But' see ILR (1952) 2 Cal 78 (79). 

(DB) AIR 1951 Cal 505 (S06) = 52 

Cri L Jour 1087' (DB). ..ff’act that'Sec¬ 
tion 16 has become void under ArtieW 15 
of the Constitution does not .jaineci 
validity of prosecutions launched under 
Section 17 (1) for acts committed before 

the Constitution came into forced 1 
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(6> In any case where the Advisory Board or a majority of its membera has reported 
that there is no sufficient cause for the issue of the no^cation in respect of the associa¬ 
tion concerned, the State Government shall cancel the notification in respect of such 
tosociatibn." — T. N. Act 11 of 1950, S. 3 (12-8-1950): Tamil Nadu A. L. O., 1969. 

17. Penalties.—(1) Whoever is a member of an unlawful association, or takes 
part in meetings of any such association, or contributes or receives or solicits any 
contribution for the purpose of any such association, in any way assists the opera¬ 
tions of any such association shall be punished with imprisonment for a term 
which may extend to six months or with fine or with both. 

- (2) Whoever manages or assists in the management of an unlawful associa¬ 
tion or promotes or assists in promoting a meeting of any such association, or of 
any members thereof as such members, shall be punished with imprisonment for 
a term which may extend to three years, or with fine, or with both. 


*[(3) An offence under sub-section (1) shall be cognizable by the police, and 
notwithstanding anything contained in the Code of Criminal Procedure, 1898, shall 
be non-bailable.j 

[®] Inserted by the Criminal Law Amendment Act, 1932 (23 of 1932), S. 12. 


Section 17 — Note 1 

(1) Clause 1 of Section 17 is intended 
to deal with members and all other 
persons identifying themselves with any 
imlawful body and Clause (2) of Sec¬ 
tion 17 is directed against the leaders. 
AIR 1926 Lah 357 (359) = 27 Cri L 
Jour 913 = 7 Lah 348 (DB). 

(2) Where an association has been 
declared unlawful and the only charge 
against a person is that he is a member 
thereof the appropriate course for the 
Government to adopt is to put him on 
his trial in a Court of law on such- 
charge under this Act. Resort to the 
emergency powers conferred on the exe¬ 
cutive under the Public Safety Acts 
resulting in the denial of a trial to such 
a person would be indefensible and not 
tolerated by Courts. AIR 1949 East Pun] 
130 (133, 134) « ILR (1949) East Punj 
208 = 50 Cri L Jour 370. 

(3) The Court in the proceedings 
under Section 17, has only to ascertain 
whether the association in question has 
been declared unlawful and then examine 
the evidence as to whether the person 
facing trial took part in its activities in 
the manner prohibited by the section. 
It is not within the province of the 
Court to determine whether there was 
necessity for declaring the association 
unlawful. AIR 1950 Nag 12 (14) ILR 
(1949) Nag 976 » 51 Cri L Jour 254. 
(For purposes of the section Courts take 
judicial notice of the notification declar¬ 
ing the association unlawful-) 

(4) Where an association has been 
declared unlawful under Section 16 pro¬ 
secution must prove some overt act or 
conduct on the part of the accused which 
establish this connexion with the associa¬ 
tion at some time subseqii’ent to such 
declaration. AIR 1931' Lab 146 (152) 

32 Cri L</Jour 700. 

(6) On mere declaration of the assocla- 
AS unlawful the association comes 
an ^qd and no. activA: steprfJs required 
froui q)en)]bars tq jiever. their connections 


with that body. AIR 1931 Bom 129 (130) 
= 55 Bom 484 = 32 Cri L Jour 472 
(DB). 

(6) Powers given by Sections 16 and 17 
of the Act are not intended to be useJ 
so as to make people liable to penalties 
for having been members of associations 
at a time when they were lawful. AIR 
1931 Bom 129 (131) = 55 Bom 484 = 
32 Cri L Jour 472 (DB). 

(7) There is no presumption that a 
person, who was a member of a lawful 
association, continued as a member after 
it has been declared unlawful. On the 
contrary Courts • must presume that he 
would cease to be a member after the 
declaration. AIR 1931 Bom 129 (1.30) = 
55 Bora 484 = 32 Cri L Jour 472 (DB) 
•* AIR 1931 Lah 153 (156) = 32 Cri L 
Jour 708- 

(8J The word “assists” in Section 17 
(1) must be construed in a reasonable 
way and means “intentionally assists”. 
The section is obviously not designed to 
punish persons who, acting quite innocent¬ 
ly, happen, by accident, to do something 
which furthers the operation of an un¬ 
lawful association. AIR 1933 Mad 123 
(124, 125) *= 34 Cri L Jour 90 •• AIR 
1952 All 359 (360) = 1952 Cri L Jour 
682 •* AIR 1933 Mad 369 (370, 371) = 
34 Cri L Jour 823 *• AIR 1931 Bom 200 
(200) = 55 Bom 442 = 32 Cri L Jour 
717 (DB). 

(9) _ Intention to assist the operation of 

an unlawful association can be inferred 
by an unambiguous overt act. AIR 1933 
Mad 369 (370, 371) = 34 Cri L Jour 

823. 

(10) The acts of a person who assists 
and the operations of the association 
declared unlawful should be so connected 
together that it should be possible to 
infer from them the existence of a design 
or calculation. AIR 1952 All 359 (360) 
= 1952 Cri L Jour 682. 

(11) The mere existence of a edhimon ’ 
aim betweeh the • accused and the uniaw- 
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Section 17 — Note 1 (contd.) 

ful association is not enough to involve 

assistance. AIR 1931 Bom 200 (200) = 

55 Bom 442 = 32 Cri L Jour 717 (DB) 
AIR 1932 Lah 613 (614) = 34 Cri L 

Jour 87 ** AIR 1932 Lah 578 (578) = 

34 Cri L Jour 72. 

(12) Words "in any way assists the 

operations of any such association" cover 
acts which assist, even without the co¬ 
operation of such associations. AIR 1931 
Bom 206 (207) = 32 Cri L Jour 804 

(DB). 

(13) It is immaterial whether the per¬ 
son who renders help to an imlawful 
association has been authorised to do so 
or wlielher he acts purely on his own 
initiative. AIR 1926 Lah 357 (359) = 7 
Lah 348 = 27 Cri L Jour 913 (DB). 

(14) The mere display of a Congress 
Hag over a shop, and refusal to take it 
down at the request of the police, does 
not amount to assisting the operations of 
an ’unlawful association' and is not an 
offence under Section 17 (1). AIR 1933 
All 95 (96) = 34 Cri L Jour 22 ** AIR 
1933 Cal 695 (095) = 34 Cri L Jour 925 
IDB). 

(15) Publication of notice in a news¬ 

paper stating that meeting of an unlaw¬ 
ful association is to take place and giv¬ 
ing its time and place is assisting the 
promoters and amounts to offence under 
Section 17 (1). AIR 1931 Bom 206 (207, 
208) = 32 Cri L Jour 804 (DB). 

(16) Where the accused reproduced in 
his newspaper an appeal to slop trading 
in foreign cloth made by a person des¬ 
cribing himself as a president of the war 
coiincil and he was charged under Sec¬ 
tion 17 (1) with assisting the operations 
of an unlawful association: Held, that 
the article did not advocate any unlaw¬ 
ful action; it only expressed views on an 
economic question and no offence was 
made under Section 17 (1). AIR 1931 
Bom 413 (415) = 32 Cri L Jour 1158 
(DB). 

(17) The mere fact that at a confer¬ 
ence, people were asked to join the 
Congress and boycott of British goods 
was preached and also the civil dis¬ 
obedience movement was promoted, does 
not make the conference identical with 
the Congress which has been declared un¬ 
lawful and a person who merely presid¬ 
ed at such a conference cannot be con¬ 
victed under Section 17 (1) or (2) of the 
Criminal Law Amendment Act. AIR 1932 
Lah 615 (616) = 34 Cri L Jour 25. 

(18) A person making a speech at a 
meeting of an unlawful assembly must 
be held to be assisting in promoting a 
meeting though the speech is not special¬ 
ly violent. AIR 1934 Cal 161 (162) = 

35 Cri L Jour 605. 

(19) Where the accused was charged 
as a Jathadar' or the leader or ■ controller ‘ 
of a Jatha of the Akali Dal who had 
addressed meetings—appealing to the 
Sikhs to Organise themselves into jathas> 


and he admitted he was a Jathadar, it 
amoimted to his pleading guilty to an 
offence under Section 17. AIR 1926 Lah 
406 (407) = 7 Lah 359 = 27 Cri L 

Jour 907 (DB). 

(20) To constitute the offence of pro¬ 
moting or assisting meeting of an unlaw¬ 
ful association (1) there must be an 
association already in existence and (2) 
it must be promoting or assisting to pro- 
mote a meeting of the association. 
Urging people to form into Jathas is 
not promoting. AIR 1925 Lah 522 (622) 
= 6 Lah 349 = 26 Cri L Jour 1135. 


(21) Exhorting Sikhs to enlist them¬ 
selves for Shahida Jathas and to go out 
collecting funds for a committee declared 
unlawful is not an offence under Sec¬ 
tions 17 (1) and 17 (2) but is an offence 
under Section 117, I. P. C. AIR 1926 
Lah 116 (116) = 26 Cri L Jour 1374. 

(22) One who organizes or assists in 
organizing a meeting is also - promoting 
or assisting to promote it. AIR 1926 Lah 
405 (405) = 7 Lah 357 == 27 Cri L Jour 
911 (DB). 

(23) Accused exhorted people to hold 
Diwans and to take steps to establish 
independent Slate — On his departure 
from the place unlawful association was 
formed — Held, accused. instigated the 
formation of the association and abetted 
it and his act therefore, would come 
under Section 117, I. P. C. AIR 1924 
Lah 440 (443. 444) = 5 Lah 1 » 26 
Cri L Jour 1352 (DB). 

(24) The leader of a party who induces 
certain boys to take out and publicly 
exhibit Congress flags, and clothes and 
some cash were agreed to be given iU 
lieu of services rendered, is guilty under 
SecUon 17 (2). AIR 1933 Lah 387 (388) 
= 34 Cri L Jour 1178. 


(25) A Police report that a certain 
person was assisting the volunteers by 
giving them shelter in his house was held 
not to make out a prima facie case of 
offence under Section 17 (2). AIR 1922 
Cal 538 (539) = 24 Cri L Jour 1 (DB). 

(26) Unless there is evidence regarding 
the management or assistance in the 
management or to the promoters of a 
body declared unlawful, merely being its 
members and parading through the town 
shouting its slogans does not justify a 
conviction under Section 17 (2), there 
can be conviction only under Section ** 
(1) in such cases. AIR 1950 All 149 (149) 
= 51 Cri L Jour 458. 

(27) Where a Pleader assists and pro¬ 
motes a meeting of an unlawful assoaa- 
tion. for which he is convicted und^ 
Section 17 (2), his action is 

of an open and defiant violation of 
by such conduct he makes himself liable 
to action imder Section 12, 
tioners’ Act. AIR 1934 Cal 808 1^9) 

(DB). ^ y:.., 

(28) An association called , akh 
B harat Prabhat Fe« Sangh’ was declar^ 
unlawful. A Prabhat'Feri procession was 



[S 17A N 1] 487 


Indian] Criminal Law Amendment Act, 1908 

•ri7A. Power to notify and take possession of places used for the purposes 
uriiawful association.—(1) The fState Government may, by notification ni 
the tOfficid Gazette, notify any place which in its opinion is used tor the pur¬ 
poses of an unlawful association. 

Explanation.—For the purposes of this section "place'" incluaes a noiise 
building, or part thereof or a tent or vessel. 

(2) The District Magistrate or in a Presidency-town the Commissioner of 
Police, or any officer authorised in this behalf in writing by the District Magistrate 
or Commissioner of PoUce, as the case may be, may thereupon take possession of 
the notified place evict therefrom any person found therein, and shall torthwitli 
make a report of the taking possession to the fState Government: 


Provided that where such place contains any apartment occupied by women 
or children, reasonable time and facilities shall be aSoided for then withdrawal 

with the least possible inconvenience. 

(3) A notified place whereof possession is taken under sub-section (2) shaff 
be deemed to remain in the possession of Government so long as the notifacatioa 
under sub-section (1) in respect thereof remains in force.] 

[*] Sections 17-A to 17-F were inserted, bv the Criminal Law Amendment Act, 193a 


(23 of 1932), S. 13, 

[f] Substituted for ‘'Provincial Government" by A. L. O., 1950 
[t] Substituted by A. O.. 1937 for "Local Official Gazette." 


OBJECTS AND REASONS 


Sections 17A to 17F were inserted in this Act by Section 13 of the Criminal Law 
Amendment Act, 1932. In their Report on that Act the Select Committee observe:- 
"We have made extensive alterations in the amendments proposed m the Criminal Law 
Amendment Act, 1908, with the object of providing some sort of machinery for the 
hearing of appeals against an order of forfeiture. Mr. Jadhav was of opinion that the 
provision for forfeiture should be removed altogether. We have decided that it should 
be retained but that in respect of movables seized in notified place, forfeiture, now to 


Section 17 — Note 1 (contd.) 
taken out singing political songs: 
that the persons taking part in such a 
procession were assisting the operations 
of the association. AIR 1931 Bom 202 
(202) =* 32 Cri L Jour 723 (DB). 

(29) Where a person has been charged 
under Section 17 (1), Criminal Law 

Amendment Act, 1908 of picketing foreign 
cloth shops, and under Section 4 of 
Ordinance V of 1932 of molestation in 
respect of the said picketing and has 
been convicted under both the sections, 
it is illegal to award separate sentences 
in respect of each of the convictions. 
AIR 1933 Mad 337 (338) = 34 Cri L Jour 


277 

(30) Ad offence of abetment under 
Section 17 (1) can be tried as a summons 
case AIR 1931 Bom 199 (199) = 32 Cn 
L.Jour 718 (DB). 

(31) Section 17 (3) does not take away 
from a person accused of an offence 
under Section 17 (1), the right in 

casesi to be released on bail. AIR 1950 
Mad 891 J891) ,= 51 Cri L Jour 913.^ 

(32) A conviction under Section 17 (li» 
for taking part before the Constitution 
came ^into-fttrfce in ia meeting of ^ the 

,Cffli«iWi8l^par,ty^ .declared .an 

association under Section 16 of 
the Act. is not Illegal although Section 16 


of the Act has been held to be void under 
Section 13 of the Constitution. AIR 19.')l 
Cal 505 (506) = 52 Cri L Jour 1087 
(DB). 

(33) Where an association has been 
declared to be unlawful by reason of the 
prejudicial activities of its members and 
a member is reasonably believed to ■ have 
himself participated in such activities the 
use against him of the emergency powers 
of the executive for the prevention of 
such activities cannot be considered 
objectionable, merely because that per¬ 
son could have been, if the Govornmenl 
so desired, pro.seculed under this section. 
AIR 1949 East Punj 130 (Pr 12) = H.R 
(1949) East Punj 208 = 50 Cri L Jour 
370. 

Section 17-A — Note 1 

(1) Association declared unlawful by 
notification — Place used for — Posses¬ 
sion of place taken — Notification with¬ 
drawn but possession not relinquished — 
Government and not its servants, is liable 
to pay damages to owner of premises — 
Order of possession made by District 
Magistrate In favour of tenants is not one 
■of allotment.’under Section 7 of the U. P. 
; /Tamporary) . Control u of,. Rent and 

Eviction Act, 1947. AIR 1963 All 484 

(485; 486) ^ 1963 All LJ 808.. 
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be ordered by the District Magistrate or Commissioner of Police instead of by the Local 
Government, should only be ordered after an opportunity has been afforded to the 
owners of the articles to show either to the officer proposing to forfeit them or to a 
judicial officer that they are not liable to forfeiture. In the same way with respect to 
momes and securities we have provided that they shall be released from detention and 
shall not be forfeited if the owner establishes before judicial officer that they are not 
being used and are not intended to be used for the purposes of an unlawful association 
We have also provided that information obtained in the enquiries which may be made 
doling the proceedings with a view to seizure and forfeiture shall not be disclosed.” 

5TATE amendments 

Andhra Pradesh (Andhra area) 

Same as that of Tamil Nadu — Act 30 of 1953, S. 53: A. P. Act 9 of 1961, Sec- 
tion 3 and Schedii]e.v 

Gujarat 

Same as that of Maharashtra.—Act 11 of 1960, S. 87 and Guj*. A. L. O., 1960. 
Alaharashtra 

Delete Section 17-A. Bom. Act 24 of 1959, S. 3 (27-4-1959.; 

Tamil Nadu 

In Section 17A of the said Act, after sub-section (2), the following sub-sections shaO^ 
be inserted, namely . 

(2A) Any person aggrieved by a notification issued imder sub-section (1) in respect 
of an>- place may, within thirty days from the date on which such notffication is publish- 
e.liuthe Official Gazette, apply to the District Judge of the District in which such place 
is situated, or if such place is situated in the Presidency-town, to the Chief Judge of 
ihe Small Cause Court, for a declaration that the place has not been used for the pur¬ 
poses of any unlawful association and if such District Judge or Chief Judge makes such 
declaration, the State Government shall cancel the notification in respect of the place. 

(2B) In disposing of an application under sub-section (2-A), the procedure to be 
followed shall be the procedure laid down in the Code of Civil Procedure, 1908, for the 
investigation of claims so far as it can be made to apply; and the decision of the Dis¬ 
trict Judge or Chief Judge of the Small Cause Court, as the case may be, shall be 
iinal.’—T. N. Act 11 of 1950, S. 4 (12-8-1950): Tamil Nadu A. L. O.. 1969. 

*[17B. Movable prope^ found in a notified place.— (1) The District Magist¬ 
rate, Commissioner of Police or officer taking possession of a notified place shall 
al'.o take possession of all movable property found therein, and shall make a list 
tiiereof in the presence of two respectable witnesses. 

(2) If, in the opinion of the District Magistrate, or in a Presidency-town the 
Commissioner of Police, any articles specified in the list are or may be used for 
the purposes of the unlawful association, he may proceed subject to the provisions 
liereafter contained in this section to order such articles to be forfeited to Govera- 
nient. 

(3) All other articles specified vn the Ust shall b© delivered to the person 
whom he considers to be entitled to possession thereof, or, if no such person is 
found, shall be disposed of in such manner as the District Magistrate or Commis¬ 
sioner of Police, as the case may be, may direct. 

(4) The District Magistrate or Commissioner of Police shall publish, as nearly 

as may be in the manner provided in Section 87 of the Code of Criminal Proce-, 
dure, 1898, for the publication of a proclamation, a notice specifying the article 
which it is proposed to forfeit and calling upon any person claiming that any 
article is not liable to forfeiture to submit in writing within fifteen days any^re- 
presentation he desires to make against the forfeiture of the article. ? ' i 

(5) Where any such representation j is accepted by the District Magistrate tor» 

Commissioner of Police, he shall deal with the article, concerned , in'"^'accprdan^ 
With the provisions of sub-secuon (3;. r.h-L 
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(6) Where any such representation is rejected, the representation, with the 
depision thereon, shall be forwarded to the District Judge, in the case of a deci¬ 
sion by a District Magistrate, or, to the Chief Judge of the Small Cause Court, 
in the case of a decision by the Commissioner of Police, and no order of for¬ 
feiture shall be made until the District Judge or Chief Judge of the Small Cause 
Court, as the case may be, has adjudicated upon the representation. Where the 
decision is not confirmed the articles shall be dealt with in accordance with the 
provisions of sub-section (3). 

(7) In making an adjudication under sub-section (6) the procedure to 6e rot- 
lowed shall.be the procedure laid down in the Code of Civil Procedure, 190S, 
for the investigation of claims so far as it can be made to apply, and the decision 
of the District Judge or Chief Judge of the Small Cause Court, as the case may 
be, shall be final. 

(8) If the article seized is livestock or is ot a perishable nature, the District 
Magistrate or Commissioner of Police may, if he thinks it expedient, order the 
immediate sale thereof, and the proceeds of the sale shall be disposed of in the 
manner herein provided for the disposal of otl^r articles.] 

[®] See (®) matter under Section 17-A 

STATE AMENDMENTS 

Gujarat 

Same as that of Maharashtra — Act 11 of 1960. S. 87 and Gui. A. L. O., 1960. 
Maharashtra 

Delete Section 17-H.—Worn. Act *2A of 1959. S'. 3 (27-4-1959) Maha. A. L. (Am.^ O 
1961. 

®[17C. Trespass upon ootiUea places.-—nny person wno enrers or remains 
upon a notified place without the permission of the District Magi.strate, or of an 
officer authorised by him in this behalf, .shall be deemed to commit criminal tres¬ 
pass.] 

[*] See f®) matter under Section 17-A. 

STATE AMENDMENTS 

Gujarat 

Same as that of Maharashtra. Act 11 of 1960, S. 87 and Guj. A.L.O., 1960. 

Maharashtra 

Delete Section 17-C.—Bom. Act 24 of 1959 (27-4-1959^. 

•[17D. The relinquishment of property.—Before a notification under sub¬ 
section (1) of Section 17A is cancelled, the ffState Government] shall give such 
general or special directions as it may deem requisite regulating the relinquish¬ 
ment by Government of possession of notified places.] 

[®] See (®) matter under Section 17-A. 

[t] Substituted for "Provincial Government" by A. L, O., 1950. 

.STATE AMENDMENTS 

Gujar^A 

Same as that of Maharashtra. Act 11 of 1960, S. 87 and Guj. A.L.O., 1960. 

Mriiarashtra 

Delete Section 17-D.—Bom. Act 24 of 1959, S. 3 (27-4-1959}. 

•[I7E. Power to Icwfeit iunds of an unlawful association.—(1) Where the 
t [State. Government] is satisfied, after such inquiry as it may think fit, that any 
monies, securities or credits are being used or are intended to be used for the pur¬ 
poses of an unlawful association, the J [State Government] may, by order in 
writing, declare such monies, securities or credits to be forfeited to Government. 

'I ' i ■ --- \ __ 

Seciton 17-D — Note 1 drawn but possession not relinquished — 

(1) AssociatiiW ' decrered unlakrful by Government and not its servants is liable 
notification o-r Place Osed'tfor — Posses- tn pav damages to owner of prfemiscs ' 
Sion , of taken — Notification wilhr* AIR 1963 All 484 (485, 486). ; 
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(2) A copy of an order under sub-section (1) may be served on the person 
having custody of the monies, securities or credits, and on the service of such 

copy such person shall pay or deliver the monies, securities or credits to the order 
of the t[State Government]: 

Provided that, in the case of monies or securities, a copy of the order may 
be endorsed for execution to such officer as the | [State Government] may select 
and such officer shall have power to enter upon and search for such monies and 
securities in any premises where they may reasonably be suspected to be, and to 
seize the same. 

(3) Before an order of forfeiture is made under sub-section (1) the $ [State 
Government] shall give written notice to the person {if any) in whose custody 
the monies, securities or credits are found of its intention to forfeit, and any per¬ 
son aggrieved thereby may within fifteen days from the issue of such notice file, 
an application to the District Judge in a district, or to the Chief Judge of the 
Small Cause Court in a presidency-town, to establish that the monies, securities 
or credits or any of them are not liable to forfeiture, and if any such application 
is made, no order of forfeiture shall be passed in respect of the monies, securities 
or credits concerned until such application has been disposed of, and unless the 
District Judge or Chief Judge of the Small Cause Court has decided that the 
monies, securities or credits are liable to forfeiture. 

(4) In disposing of an application under sub-section (3) the procedure to be 
followed shall be the procedure laid down in the Code of Civil Procedure, 1908, 
for the investigation of claims so far as it can be made to apply, and the decision 
ol the District Judge oi Chief Judge of the Small Cause Court, as the case may 
be, shall be final. 

(5) Where the t [State Government] has reason to believe that any person 
has custody of any monies, securities or credits which are being used or are 
intended to be used for the purposes of an unlawful association, the {[State 
Government] may, by order in writing, prohibit such person from paying, deliver¬ 
ing, transferring or otherwise dealing in any manner whatsoever with the same, 
save in accoiciance with the written orders of the "{[State Government]. A copy 
of such order shall be served upon the person to whom it is directed. 

(6) The {[State Government] may endorse a copy of an order under f[sub¬ 

section (5)] for investigation to any officer it may select, and such copy shall be 
warrant whereiinder such officer may enter upon any premises of the person to 
whom the order is directed, examine the books of such person, search for monies 
and securities, and make inquiries from such person, or any officer, agent or ser¬ 
vant of such person, touching the origin of and dealings in any monies, securities 
or credits which the investigating officer may suspect are being used or are intend¬ 
ed to be used for the purposes of an unlawful association. ' 


f7) A copy of an order under this section may be served in the mariner 
proN'ided in the Code of Criminal Procedure, 1898, for the service of a summons, 
or, where the person to be served is a corporation, company, bank or association 
of persons, it may be served on any secretary, director or other officer or person 
concerned with the management thereof, or by leaving it or sending it by post 
addressed to the corporation, company, bank or association at its registered office, 
or, where there is no registered office, at the place where it carries on business. 

(8) Where an order of forfeiture is made under sub-section (1) in respe^ of 
any monies, securities or credits in respect of which a prohibitory order has been 
made under t [sub-section (5)], such order of forfeiture shall have effect from the 
date of the prohibitory order, and the person to whom the prohibitory order was 
directed shall pay or deliver the whole of the monies, securities, or credits for¬ 


feited, to the order of the {[State Government]. nvi ■ 

(9) Where any person liable under this, section to pay or deliver any 
securities, or credits to the order of the {[State Government] ref6Ses ® 

comply with any direction of the {[State Government] in this bfehalf, the {L ® ® 
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Gavemment] may recover from such person, as arrears of land-revenue or as a 
fine, the amount of such monies or credits or the market value of such secur les. 

(10) In this section, ‘'security” includes a document whereby any person 

acknowledges that he is under a legal liability to pay money, or whereunder any 
person obtains a legal right to tiie payment of money; and the market value ot 
any security means the value as fixed by any oflBcer or person deputed by the 
^.[State Government] in this behalf. i 

(11) Except so far as is necessary tor the purposes of any proceeding under 
this section, no information obtained in the course of any investigation made under 
sub-section (6) shall be divulged by any Officer of Government, without the con¬ 
sent of the {[State Government].] 

[*] See (®) matter under Section 17-A. 

* [f] Substituted by the Repealing and Amending Act, 1934 (24 of 1934), Sec, 2 and 

Sch. I, for “sub-section (3).'* 

* 

[X] Substituted for “Provincial Government" by A. L. O., 1950. 

*[17F, Jurisdiction barred.—Every report of the taking possession of pro¬ 
perty and every declaraHon of forfeiture made, or purporting to be made under 
this Act, shall, as against all persons, be conclusive proof that the property speci¬ 
fied therein has been taken possession of by Government or has been forfeited as 
the case may be, and save as provided in Sections ITB and 17E no proceeding 
purporting to be taken under Sections 17A, 17B, 17C, 17D or 17E shall be called 
in question by any Court, and no civil or criminal proceeding shall be instituted 
against any person for anything in good faith done or intended to be done unc^r 
the said sections or against Government or any person acting on behalf of or by 
authority of Government for any loss or damage caused to or in respect of any 
property whereof possession has been taken by Government under this Act.] 

[®] See (®) matter under Section 17-A. 



STATE AMENDMENTS 

Andhra Pradesh (Andhra area) 

Same as that of Tamil Nadu — Act 30 of 1953, S. 53 and A. P. Act 9 of 1961, 
Section 3 and Schedule 
Gujarat 

Same as that of Maharashtra.—Act 11 of I960, S. 87 and Guj. A. L. O., 1960. 
Maharashtra 

For Section 17F, substitute the following: 

“17F. Every declaration of forfeiture made, or purporting to be made, under 
this 'Act, shall, as against all persons, be conclusive proof that the property'speci¬ 
fied therein has been forfeited and save as provided in Section 17E no proceed¬ 
ing purporting to be taken under that section shall be called in question by or in 
any Court, and no civil or criminal proceeding shall be instituted against any 
person for anything in good faith done or intended to be done under that sec¬ 
tion.” Bom. Act 24 of 1959, S. 4 (27-4-1959): Maha. A L. (Am.) O., 1961. 


Tamil Nadu 

in Section 17F of the said Act, for the words figures and letters "save as provided 
in Sections 17B and 17E,” substitute the words, figures and letters “save as provided in 
Sections I7A, 17B and 17E.” — T. N. Act 11 of 1950, S. 5 (12-8-1950). Tamil Nadu 



h, O., 1969. 

4 ' I 



18. Continuance of association.—An association shall not be deemed to have 
ceased to exist by reason only of any formal act of dissolution of change of title, 

- ' I - ------ 

Section 17-P _ Note 1 drawn but possession not relinquished — 

on declared unlawful bv Govenwoept, and .not its .servants, is 
Place wed for‘— Posses- .liable Ip. nay damages ito owner of 
place taken — Notification with- iii¥scs. AIR 1963 All 484 (485, 486). 


pre* 
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but shall be deemed to continue so long as any actual combination for the pur¬ 
poses of such association continues between any members thereof. 

THE SCHEDULE.—[Repealed by the Indian Criminal Law Amendment Re¬ 
pealing Act, 1922 (5 of 1922), S. 3.] 


[THE] CRIMINAL LAW AMENDMENT ACT, 1932 

(ACT XXni OF 1932) 

[The text of the Act printed here is as on 30-6-1970.] 

CONTENTS 


SECTIONS 

1. Short title, extent. diirnlioa and 
commencement. 

2 to 4* [Repealed.] 

6. Dissemination of contents of pros¬ 
cribed doeumcot. 

6. [Repealed.] 

7. Molcsling a person to pre.liidlce of 

employment or business. 

8. [Repealed.] 

ft. Procedure in offences under the 
Act. 


10. Power of State Government to 
make certain offences cognizable 
and non-bailable. 

11 to 17 , [Repealed.] 

1$. Adoption and continuance of action 
taken under Ordinance 10 of 
1932. 

19. Adoption and continuance of action 

taken under Act 23 of 1931 as 
amended by Ordinance tO of 
1932. 

20. [Repealed.] 


STATEMENT OF OBJECTS AND REASONS 


“The Civil Disobedience Movement has 
made it necessary to supplement the 
Criminal Law by means of certain Ordi¬ 
nances promulsalcd by the Governor- 
General in exercise of his powers under 
Section 72 of the Government of India 
Act. The Special Powers Ordinance, 
which combines powers taken by the 
earlier ordinances, expires on the 29th 
December 1932. Though the Ordinances 
have enabled Local Governments and 
their officers to control the movement, 
its organisers have not yet abandoned 
their attempt to paralyse Government and 
to coerce law-abiding citizens. The ex¬ 
perience of the last two years and of 
previous movements on the same lines 
shows that, in the absence of certain of 
the powers at present existing, it is no 
difficult matter to start or revive such 
subversive movements. The conditions 
prevailing at present as a result of 
measures taken by the Government of 
India and Local Governments are such a.*^ 
to render it unnecessary to assume for 
the whole of British India all the powers 
conferred by the Special Powers Ordi¬ 
nance now in force, and it is hoped that 


the powers conferred by Chapter II 
(Emergency Powers). Chapter IV (Spe¬ 
cial Courts) and Chapter V (Special pro¬ 
visions against instigation to the illegal 
refusal of the payment of certain 
liabilities) will only be needed in 
certain provinces. It is, therefore, intend¬ 
ed by this Bill to take only those powers 
which a general review of the situation 
shows are required for the whole of 
India, and to leave it to the Local Gov¬ 
ernments to supplement these provisiohs 
by means of local legislation in order to 
meet local or emergent conditions. 

The present Bill reproduces in the form 
of amendments to Acts already on the 
statute-book, certain provisions of the 
Special Powers Ordinance (10 of 1932) 
and includes: 

(a) provisions against associations 
dangerous to the public peace. 

(b) provisions against certain forms of 
intimidation. 

(c) provisions to secure greater control 
over the Press”. 

—Gazette of India. 17-9-1932, Part V, 
page 206. 

SUBSEQUENT LEGISLATION 


ACT HOW AFFECTED BY 
—Amended by Act 24 of 1934. 

—Amended in Madhya Pradesh, by M.P. Act 10 of 1967 in Maharashtra 
and Gujarat by Bom, Act 24 of 1959 in Goa, Daman and Diu by G. S. R. 
863 of 1966; in Pondicherry, by G. S. R. 200 of 1967; in Fimjab by 
Punj. Act 25 of 1964. 

—Adapted by A. O., A. C. A. O., 1948; A. L. O., 1950; 3 A. L. O.,’ 1956 
—Extended by Acts 59 of 1949; 30 of 1950. 1 

—Extended in Maharashtra and Gujarat by Bom. Acts 4 of 1950; 24 of 1959. 

—Extended in Tamil Nadu by T. N. Acts 35 of 1949; 22 of 1957.--- 

—^Extended in Punjab by’ Punj. Acts 44 of 1957; 25 of 1964. , .p 

—Repealed in part and amended by Criihhial Law Amendm^t Ac^, 

—Repealed in part.By Act l^.of 1938. *’ • 
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[THEl CRIMINAL LAW AMENDMENT ACT, 1932 

(ACT XXm QF 1932)* 

[19th December, 1932.] 

An Act to supplement the criminal law. 

WHEREAS it is expedient to supplement the criminal law and to that' end 
to amend the Indian Press (Emergency Powers) Act 19311 and further to amend 

?(•] the Indian Criminal Amendment Act, 1908, for the purposes hereinafter 
appearing; 

It is hereby enacted as follows 

[•] For Statement of Objects and Reasons, see Gazette of India, 17-9-1932, Pt. V. 
page 206; and for Report of Select Committee, see Gazette of India, 12-11-1932. 
Part V, page 225. 

[t] The Indian Press (Emergency Powers} Act, 1931 was repealed by the Press (Objec¬ 
tionable Matter) Act, 1951 (56 of 1951), S. 37 (1). 

[t] word ‘"temporarily” was repealed by the Criminal Law Amendment Act 

1935, Section 3. 

STATE AMENDMENTS 

Goa, Daman ftnA Diu 

* 

For Preamble substitute the following : 

“Whereas it is expedient to supplement the Criminal Law for the purposes herein¬ 
after appearing: It is hereby enacted as follows.”—G. S. R. 863. Gaz. of Ind., 2-6-19G6 
PL II-S. 3 (i), Ext., p. 389. 

Pondicherry 

Same as that of Goa, Daman and'Diu.—G, S. R. 200, Gaz. of Ind., Pt. II-S 3 (i) 
D/- 18-2-1967 p. 230. 


1. Short title, extent, duration and commencement.—(1) This Act may be 
called THE CRIMINAL LAW AMENDMENT ACT, 1932. 

9 

extends to the whole of India except t[the territories which, imme¬ 
diately before the 1st November, 1956. were comprised in Part B States! 1 

(4) The whole of the Act except §[* * ®] Section 7 shall come into force at 
once, and the *t [State Government] may by notification®! in the ®§[Official 
Gazette] direct that f![* ® *] Section 7 shall come into force in any area on 
such date as may be specified in the notification.®! 

Substituted for former sub-section (2), by A. L, O., 1950. 

[tl Substituted for “Part B States,” by 3 A. L. O.. 1958.’ Immediately befere the 1st 
November, 1956, the following were the Part B States in India: Hyderabad 
Jamnrn and K^bmir Madhya Bharat, Mysore, Pepus, Rajasthan. Saurashtra and 
Travancore-Cochin. Of these States, Jammu and Kashmir, Mysore, Rajasthan and 
Travancore-Cochui (Kerala) are full-fledged States now, under the States Re- 
OTganisation Act 1956. Rest of these States have been merged with adjoining 
States, e.g.. Hyderabad with Andhra Pradesh; M. B. with Madhya Pradesh- 
Pepsu with Punjab IBd Saurashtra with Bombay and then Guiarat. after division 
of Bombay into Maharashtra and Gujarat >' 


limiting the duration 
ment was repealed by Criminal Law 
[5] The words and figure “Section 4 and” 

4 P 4 »» » 


of the Act to three years from commence- 
Amendment Act, 1935, S. 2. 
were repealed by S. 4, ibid. 


t \ «;» SeeUim i Note 4 

-aii)i>ifete^^(rLaw Am^dment j Act of. 
1935 amending Act of 1932 is validly 
e^cted by the Governor-General under 

under proWso 

L“- 

Jbnr 8T (DB).‘ ' 


' (2) When the Act of 1935 was repeal¬ 

ed by Act 20 of 1937, sub-section (3) of 
l.ot the Act of 1932 which stood 
repealed under the former Act xlid not 
revive and bring into operation the three 
years duration prescribed by that sub- 
section. -^IR 1951 Bom, 459 (463) ?? 1952 
Cri L JdUr 37 (DB). 
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[*t] Substituted for "Provincial Government’' by A. L. O., 1950. 

[ ® I ] Section 7 was brought into force in— 

Former Province of Bihar and Orissa from 26th December, 1932: see B. and O, 
Gazette Extraordinary, dated 26th December, 1932; 

The Dehli Province from 24th December, 1932: see Gazette of India, Extraordi¬ 
nary, 1932, p. 429; 

The City of Bombay, the Bombay Suburban district and the districts of Kaira, 
Ahmednagar, East Khandesh, West Khandesh, Ratnagiri and Kanara from 
29th December, 1932: see Bombay Gazette, Extraordinary, dated 27th Decem¬ 
ber, 1932 and Kutch, Saurashtra and Hyderabad areas of the State—see Bom. 
Gaz., 30-7-59, Pt. I (Central), p. 726. 

Amritsar district from 31st December, 1932; see Punjab Gazette, Extraordinary, 

1932, page 1-63; 

The districts of Cachar, Ooaipara, Kainrup, Uarrang, Nbwgong, Sibsagar and 
Lakhimpur from 7th January, 1933: see Assam Gazette, Extraordinary, dated 
7th January, 1933; 

Ajmer-Merwara from 30lh September, 1933, see Gazette of India, 1933, Pt. II-A, 
page 716: Goa area of U. T. of G. D. D.—Goa Gaz., 30-6-66, Pt. I, p. 93 
with immediate effect. 

Districts of Deharadoon, Saharanpur, Basn, Muradabad, Mirzapur Deoria, Gorakh¬ 
pur, Rampur, Aligarh and Muzaftamagar—See U. P. Gaz. 20-1-68, Pt 1, 
page 238. 

This Act has been excenaea to the new Provinces and Merged States by the Merged 
States (Law) Act, 1949 (59 of 1949), S. 3 (1-1-1950 )t and to the States of 
Manipur, Tripura and Vindhya Pradesh by the Union Temtories (Laws) Act 
1950 (30 of 1950), (16-4-1950): see also Manipur Gaz., Extra., 20-4-1960. 
\'indhj’a Pradesh now forms part of M. P. State — Act 37 of 1956, S. 9 
(1) (e). 

The Act has also oeen extended to the States Merged in the State of Bombay, by 
Bom. Act IV of 1950, and to the Hyderabad and Saurashtra areas of the 
Bombay State, by Bom. Act XXIV of 1959 and to the Central Provinces 
States—See C. P. and Berar Gaz., 1948, Extra., p. 121. 

It has also been extended to the States Merged in the State of Madras, by 

Act XXXV of 1949 and to the Kanyakumari district and Shencottah taluk of 

Tirunelveli district, by Mad. Act XXII of 1957. 

So much of this Act as was applicable to the territories which immediately before 
the 1st November, 1956 were comprised in the State of Punjab has been 
extended to the territories which immediately before the said date were com¬ 
prised in the State of Pepsu. by Punjab Act XLIV of 1957. 

Substituted by A. O., 1937. . . , , * a 

The words and figure "section 4 or” were repealed by the Criminal Law Amena- 

meat Act, 1935, Section 4. , 

STATE AMENDMENTS 


n: 


sub-sections (2) and (4) of Section 1 the words "St^te of Bombay” shall Stand 
unmodified.—Guj. A. L. (8th Amendment) Order, 1961 (w. e. f. 1-5-1960). 

Madhya Pradesh t>- i 4 ^ 

For sub-section (2) of SecHon 1, in its application to the State of Madhya ftaldes , 

substitute the following ^ 

"(2) It extends to the whole of India except the territories which 

diately before the 1st November, 1956 were comprised “, ® 

than the Madhya Bharat and Sironj Region.^ of ^e State of Madbyja^ mq . 

1 M. P. Act 10 of 1967, S. 2 (2-5-1967). V- - - vM ^ 

Maharashtra ifc ■ ; 

(i) In sub-secHon (2), after thef words and letter "compHsed to P^t B 
the words, “other than thp Hyderabad and Saurashtra areas of the State of Bom y 
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* 

(ii) To sub-section (4), the following proviso shall be added, namely * 

“Provided that in the Hyderabad and Saurashtra areas of the State of Bom¬ 
bay this Act except Section 7 shall come into force on the date of the commence¬ 
ment of the Criminal Law Amendment (Bombay Amendment and Extension) 
Act, 1959”. — Bom. Act XXIV of 1959. S. 10 (27-4-1959): Maha. A. L, O.. 19fi0. 

2. to 4, Dissuasion from enlistment. Tampering with pubbc servants. 
Boycotting a pubUc servant.—[Repealed by the Criminal Law Amendment Act, 

1935, Section 2.1 

5. Dissemination of contents of proscribed document.—(1) Whoever pubkshes, 
circulates or repeats in public any passage from a newspaper, book or other docu¬ 
ment copies whereof have been declared to be forfeited to nGovemmenl] under 
any law for the time being in force, shall be punished with imprisonment for a 
term which may extend to six months, or with fine or with both. 

(2) No Court shall take cognizance of an offence punishable under tins sec¬ 
tion unless the t(State Government] has certified that the passage published, 
circulated or repeated contains, in the opinion of the HState Government] 
seditious or other matter of the nature referred to m sub-section (1) of Section 99A 
of the Code of Criminal Procedure. 1898, or sub-section (1) of Section 4 of the 
Indian Press (Emergency Powers) Act, 1931.^ 

[«] Substituted for "Her Majest>” by A. L. O., 1950. 

[t] Substituted for “Provincial Government” by A. L. O., 1950. 

[tl This Act was repealed by Act 56 of 1951, S. 37 (1). 

OBJECTS AND REASONS 

“We are impressed by the danger that persons who inadvertently repeat a passage 
not harmful in itself from a newspaper which has been declared to be forfeited may be 

exposed to the mischief of this clause. .n 

We have accordingly introduced by sub-clause (2) a provision which we think will 

be sufficient safeguard against this danger. — S. C. R. 

STATE AMENDMENTS 

Goa, Daman and Diu _ . ^ 

, Same as that in Maharashtra.—Gaz. of Ind., 2-6-1966, Extra., Ft II-S. 3 (i), p. 389 

(G. S. R. 863). 


Gujarat 

Same as ffiat of Maharashtra.—See Act 


11 of 1960, S. 87 and Guj. A.L.O., 1960. 


Maharashtra 

In S. 5, in sub-section (2), delete the words, brackets and figures “or sub-section (1) 
of Section 4 of the Indian Press (Emergency Powers) Act, 1931.” — Bom. Apt XXiV of 
1959, S. 5. (27-4-1959). 


Pondicherry 

Same as in Maharashtra.—See G. S. R. 200, Gaz. of Ind., 18-2-1967, Pt. II-S. 3 
(i) p. 230. 

6. Dissemination of false rumours.—[Repealed by the Criminal Laws Amend¬ 
ment Act, 1935, Section 2.] 

t 

•7; Molesting a person to prejudice of employment or business.—(1) Who¬ 
ever— 

(a) with intent to, cause any person to abstain from doing or to do any act 
which such person has a right to do or to abstain from doing, obstructs 

■ . I I II II ■ I 1 1 . 

(2)- Section -> 7 • has not become vt^id 
under Article- 13 of the Constitution }<.s 
being inconsistent with the fundamental 
rights guaranteed hv Article ;19 or |])f> 
Constitution. AIR 19&1 Bom 459 1404. 

466) = 1952 Cri L Jour 37 (DR) AIR 


.Seeli«o,7 — Nolel 

,il.)^;^eetion 1 4id,^ot s4nd reped- 
W .4 -jwsult l af Jiithe parsing of the 
B^ealing, and Atnanding Act of 19^7. 
m 1939 Mad. 21 (24)- = ILR HWfi) Mad 
» 49 Cri L Jour 224 (DB). 
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or uses violence to or intimidates such persou or any member of his 
family or person in his employ, or loiters at or near a place where 
such person or member or employed person resides or works or carries 
on business or happens to be, or persistently follows him from place 
to place, or interferes with any property owned or used by him or 
deprives him of or hinders him in the use thereof, dr 

(b) loiters or does any similar act at or near the place where a person 
carries on business, in such a way and with intent that any person may 
thereby be deterred from enterins or aoDroachine or dealing at such 
place, 

shall be punished with imprisonment for a term which may extend to six months, 
or with fine which may extend to five hundred rupees, or with both. 


Section 7 — Note 1 (contd.) 

1952 Mad 95 (96, 97) = ILR (1952) Mad 
553. 

(3) Section 7 cannot be condemned in 

its entirety as ultra vires the Constitu¬ 
tion even if it can rightly be assumed 
that out of the prohibitions it has impos¬ 
ed against .several acts some are uncon¬ 
stitutional. AIR 1956 All 56 (58) « ILR 
(1956) 2 All 527 = 1956 Cri L Jour 13 ** 
AIR 1961 All 531 (534) = 1961 (2) Cri 

LJ 586. 

(4) The language employed In Sec. 7 is 
clear and admits of only one meaning 
aiul it is therefore unnecessary to specu¬ 
late on the intention of the framers of 
the .\ct .as being only to prevent picketing 
and nolliing else. AIR 1939 Mad 21 (30) 
= 40 Cri L Jour 224 = ILR (1939) Mad 
97 (DB). 

(5) There is no indication within the 

Ciiminal Law Amendment Act, that a 

public servant whose house is picketed 

cannot claim the benefit of the section. 
There is no justification whatever for the 
plea that the olTonce contemplated by 
Section 7 (1) (a), when committed in res¬ 
pect of public oiTicial whether high or 
low, should go unpunished. AIR 1939 

Mad 21 (25) = ILR (1939) Mad 87 = 
40 Cri L Jour 224 (DB). 

(6) Section 7 is not in .conflict with 
Trade Unions Act. .Apart from immunity 
from criminal conspiracy Trade Unions 
Act does not allow immunity from any 
criminal olTcnces. AIR 1935 Nag 149 
(152) = 36 Cri L Jour 1153 = 31 Nag 
LB 318. 

(7) Section 7 can be applied to picket¬ 
ing in the course of trade disputes. AIR 
1935 Nag 149 (151) = 31 Nag LR 318 = 
36 Cri L Jour 1153 ** AIR 1951 Bom 459 
(462) = 1952 Cri L Jour 37 (DB). 

(8) Section 7 (a) does not infringe 

Article 14 of the Constitution. AIR 1961 
All 522 (525) = 1961 (2) Cri LJ 443- 

(9) Under Clauses (a) and (b) of sub¬ 
section (1) the mere exercise of the right 
of freedom of -movement is made penal 
under certain circumstances. The ’sec¬ 
tion as It stands requires apart from the 
mental state signified by the word 'inten¬ 
tion* nothing more by way of ‘ an overt 
act than 'loitering* in the case of Cl. (a) 
and loitering in a particular way in the 


case of Clause (b). AIR 1951 Bom 459 
(462) = 1952 Cri L Jour 37 (DB). 

(10) “Loitering” to amount to an 

offence under Section 7 (1) must be 

accompanied by the specified intention 
the existence of which is a matter of 
proof. AIR 1951 Bom 459 (462) = 1952 
Cri L Jour 37 (DB) •* AIR^1967 Orissa 
52 (54) = 1967 Cri L Jour 570 = 32 Cut 
LT 577. 

(11) In order to commit offence imdcr 
Section 7 (b), loitering must be done 
with the intention that any person is 
deterred from entering or approaching or 
dealing at the particular place near which 
such loitering occurs. ('36) 37 Cri L 
Jour 10 (11, 12) (Nag) ** AIR 1967 
Orissa 52 (64) = 1967 Cri LJ 570 = 32 
Cut LT 577 ** 1968 Cri LJ 664 (565) = 
33 Cut LT 414. 

(12) Where the accused a member of 
a political parly picketed in front of the 
shop of a North Indian trader and 
dissuaded intending customers from 
purchasing from the shop of a North 
Indian it was held that he should be 
convicted of the offence under Section 7 
(1) (b). AIR 1952 Mad 95 (97) =* ILR 
(1952) Mad 553- 

(13) Prosecution for forcible closure of 
shop and obstruction to business — 
Accused closing shop of P. W. 1 by use 
of force — Examination of any customer 
is not necessary — Held, case clearly 
came within mischief of Section 7 (1) (b). 
AIR 1966 Orissa 211 (213). 

(14) Procession passing through a 
mohalla having foreign cloth shops and 
halting for distributing hand-bills does 
not amount to loitering or deterring 
people from buying foreign cloth. (36) 
37 Cri L Jour 10 (11, 12) (Nag). 

(15) This Act is a special law within 
the meaning of Section 41, I. P. C., and 
there can therefore, be aa abetment <« 
an offence under Section 7 (1) (a). AIR 
1939 Mad 21 (26) = ILR (1939) Mad 87 
= 40 Cri L Jour 224 (DB). 

(16) Many offences punishable under 
Section 7, may be committed"but no 
Magistrate ‘cafi'^’take cpgnisance of any 
one of those offenbfestmless that particu¬ 
lar offence is constituted by the facts s« 
out in * the Sub-Inspector*s report. Ain 
1943 Mad 572' (573)’ =» 44 Cri L Jour 
796. 
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• • 

Explanotion.—Encouragement of indigenous industries or advocacy of tem¬ 
perance, without the commission of any of the acts prohibited bv this section is 
not: an offence under tliis section. 

(2) No Court shall take cognizance ot an ottence punishable under this sec¬ 
tion except upon a report in writing of facts which constitute such offence made 
by a police officer not below the rank of officer in charge of a police station. 

[®] Section 7 was enforced in Kutch, Saurashtra and Hyderabad areas of the State of 
Bombay from 24-8-1959: see Bom. Gaz. 30-7-1959, Ft. I, p. 726: It was also 
enforced in the districts of Dehra Dun, Saliaranpur, Moraclabad, Mirzapur, Basti, 
Gorakhpur, Deoria, Muzaifamagar, Aligarh and Rampur: see U. P. Gaz. 20-1-1968, 
Part I, page 238: in Goa area of the Union Territoiy of Goa, Daman and Diu at 
once.—Goa Gaz., 30-6-1966, Srs. I, p. 93. See also foot-notes under S. 1. 

OBJECTS AND REASONS 

The explanation emphasises the fact that the section is. not intended to hamper law¬ 
ful advocacy of swadeshi or abstention from intoxicating liquor.—See S. C. R 

8. Power to order parent or guardian to pay fine imposed on young person.— 
[Repealed by tlie Criminal Law Amendment Act, 1935, Section 2.] 

9. Procedure in offences under the Act.—Notwithstanding anything contain¬ 
ed in the Code of Criminal Procedure, 1898,— 

(i) no Court inferior to that of a Presidency Magistrate! or Magistrate ot 

the first class shall try any offence under this Act; 

(ii) an offence punishable under sections *[*•**! 5 *[“®®]or7 shall 

' be cognizable by the police; 

■[[• ' ® • • • •] and 

(iv) an offence punishable under Section 7 shall be non-bailable. 

The figures ‘2’, ‘3' and ‘6’ were repealed by the Criminal Law Amendment Act, 
1935, S. 5. 

[t] Clause (iii) was repealed by S. 5, ibid. 

l\] Magistrates in the City of Ahmedabad have the powers and exercise the jurisdic¬ 
tion of a Presidency Magistrate — See Guj. Act 19 of 1961. S. 14 (3\ 

STATE AMENDMENTS 
Punjab, Haryana and Chandigarh 

In clause (i) of Section 9, for the words “Magistrate of the first class” substitute the 
words “Judicial Magistrate of the first class,” — Punjab Act 25 of 1964, S. 2 and Scb., 
Ft.' II (2-10-64); Act 31 of 1966, Ss. 29 and 89: Haryana A. L. O., 1968. 

10. Power® of State Government to make certain offences cognizable and 
non-bailable.~ (1) The [[State Government] may, by notification! in the 
^[Official Gazette], declare that any offence punishable under Sections 186, 188, 
189, 190, 228, 295A, 298, 505, 506 or 507 of the Indian Penal Code, when com¬ 
mitted in any area specified in the notification shall, notwithstanding anything con¬ 
tained in the Code of Crimial Procedure, 1898, be cognizable, and thereupon the 
Code of Criminal Procedure, 1898, shall, while such notification remains in force, 
be deemed to be amended accordingly. 

Section 10 — Note 1 

(1) A notification making the offence Orissa 138 (146) = ILR (1950) Cut 476. 
under Section 188, Penal Code a cogniz- (2) Notification of State Government 
able offence docs not dispense with the issued in 1933 making certain non¬ 
necessity of a public authority filing a cognisable offences, cognizable —t Validilv 
eomplaint in accordance with the provi- of such Notification could not be tested 
slon» of Section 195, Criminal P. C. AIR in terms of Republican Constitution 
1951 Orissa 84 (85) = ILR (1960) Cut forced in 1960 when it was not shown 
646 (DB). (There is no conflict between that on a pre-Constittition law that Notifl- 
this section and Section 195, Criminal cation was unconstitutional. 19B8 TH T jr 
P. C., in the essentialities.) ** AIR 1951 675 (680) (DB) (Delhi), 

. [VoL 7.1 3 A. M. 32 
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(2) The f [State Government] may, in like manner and subject to the like 
conditions, and with the like effect, declaref that an offence punishable under 
Section 188 or Section 506 of the Indian Penal Code shall be non-bailable. 

In pursuance of clause (i) of Article 239 of the Constitution the President has 
directed that Lt. Governors of the Union Territories of Goa, Daman and Diu and 
Pondicherry shall, subject to control of President and until further orders, exercise 

the powers and discharge the functions of the State Government under this Act_ 

See S. O. 1684, Gaz. Ind. 1966, Pt. II, S. 3 (ii). Ext., p. 925 and S. O. 531, Gaz. 
^ of Ind., 1967, Pt II, S. 3 (ii), p. 398. 

ft] Substituted for ‘‘Provincial Government” by A. L. O., 1950. 

[t] For such noti6cations in respect of different sections of I.P.C. speciaed in sub-sec¬ 
tion (1) of S. It), see footnotes given- under respective sections in Schedule U of 
the Code of Criminal Procedure. 

[f] Substituted for ‘Local Gazette' by A. O., 1937. 

11 to 14. Amendment of S. 16, Act 14 of 1908. Amendment of S. 17, Act 14 
of 1908. Insertion of new Ss. 17A to 17F in Act 14 of 1908. Amendment of title 
and preamble of Act 23 of 1931.—[Repealed by the Repealing Act, 1938 (1 of 
1938), S. 2 and Sch.] 

15. Amendment of S. 1, Act 23 of 1931.—fRepealed by the Criminal Lav^ 

Amendment Act, 1935, S. 2.] „ 

16. Amendment of S. 4, Act 23 of 1931.—[Repealed by the Repealing Act. 

1938 (1 of 1938), S. 2 and Sch.] 

17. Cessation of effect of S. 62, Ordinance 10 of 1932.—[Repealed by the 
Criminal Law Amendment Act, 1935, S. 2.J 

18. Adoption and continuance of action taken under Ordinance 10 of 
1932.—Anything done or any proceedings commenced in pursuance of the provi¬ 
sions of Chapter VI of the Special Powers Ordinance, 1932, shall, upon the com¬ 
mencement of this Act, be deemed to have been done or to have been commenced 
in pursuance of the corresponding provisions of the Indian Criminal Law Amend¬ 
ment Act, 1908, as amended by this Act, and shall have effect as if this Act was 
already in force when such tiling was done or such proceedings were commenced. 

STATE AMENDMENTS ‘ 

. t 

Goa, Daman and Diu 

Omit Section 18.—Gaz. of Ipcl., Extra., Pt II, S. 3 (i), dated 2-6-1966, G. S. R. 

663. 

Gujarat 

Delete Section 18.—Act 11 of 1960, S. 87 and Gniarat A. L. O., 1960, S. 3 and 
Schedule (1-5-1960). ^ 'V 

Maharashtra 

Delete Section 18.—Bom. Act XXIV of 1959, S. 6 (27-4-1959). ’ . ^ , 

Pondicherry 

Same as Goa, Daman and Diu.—Gaz. of IndL, Ext, Pt. II-S. 3 (i), dated 18-2-1967 

(G. S. R. 200). — 

* ^ 

19. Adoption and continuance of action taken under Act 23 of ‘ '1931 as 

amended by Ordinance 10 of 1932.—Anything done or any proceedings com¬ 
menced in pursuance of the provisions of the Indian Press (Emergency.''. Powers) 
Act, 1931, as amended by Section 77 of the Special l^owers Ordinance, 1932, shall 
upon the commencement of this Act, be deemed to have been done or to 
been commenced in pursuance of the corresponding provisions of the Indian Pr^ 
(Emergency Powers) Act, 1931, as amended by this Act, and shall have effect w 
if this Act was already in force when such thing was done or such proceedings 
were commenced. • - Ic, 
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STATE AMENDMENTS 

Com Daman and Diu 

Omit Section 19.—Cuz. oi lud.. Extra., Pt, TI-S. 3 (i), dated 2-6-1966 (G. S. R. 

863). 

Gujarat 

Delete Section 19.—Act 11 bf 1960. S. 87 ajid Gui. A. L. O, 1960, Sec. 3 and 
Sdiediile (1-6<1960) 

Maharashtra 

Delete Section 19.—Bom. Act XXIV of 1959. S. 6 (27-4-1959). 

Pondicherry 

Same as Goa, Daman and Diu.—Gaz. of Ind., Extra., Pt. II-S. 3 (i), dated 18-2- 
(G. S. R. 200). 

20. Trial of, and completion of trials of, offences against Ordinance 10 of 
1932.—[Repealed by tlie Criminal Law Amendment Act, 1935, S. 2.J 


[THE] CRIMINAL LAW AMENDMENT ACT, 1938 

(ACT XX OF 1938) 

(The Act printed here is as on 30-6-1970.] 

C* 

STATEMENT OF OBJECTS AND REASONS 

“A large number .of public speeches designed to dissuade persons from enlisting in 
the Defence Forces or, in the alternative, to incite would be recruits to commit acts 
of mutiny or insubordination after joining those Forces have come to notice during the 
past 18 months. The object of the speakers a clearly not the spread of pacifism, but 
to dissuade would be recruits from taking part in any war in which the British Empire 
may become engaged. The Bill is desigued to penalise these activities.” — Gazette of 
India, 13-8-1938, Part V, page 276. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION ') 

.—Amended by Act 3 of 1951 
—Adapted by A. L. O., 1950. 

—Extended by Acts 59 of 1949; 30 of 1950: Regns. 6 of 1963; 7 of 19G3; 
, 8 of 1965. 

" in Assam by Act 7 of 1955. 

,, in Bombay by Act 4 of 1950. 

[THE] CRIMINAL LAW AMENDMENT ACT, 1938 . 

iACTC XX OF 1938)* 

[14th September, 1938.J 

An Act to amend the criminal law. 

WHEREAS it is expedient to supplement the criminal law %y providing for 
the punishment of certain acts prejudicial to the recruitment of persons to serve in, 
and to the discipline of, t[the Armed Forces of the Union].; 

It is hereby enacted as follows : 

,[*] For Statement of Objects and Reasons: see Gaz. of Inch, 13-8-1938, Part V, 
page 276. 

This. Act has been 'extended to the new Provmces and Merged Stsiies by the 
Merged ^ States (Laws) Act, 1949 (59 of 1949), S. 3 (1-1-1950) and to the 
Union Territories of Maniour and Tripura by the Union Territories (Laws) 
to,* 1950 (30 of 1950), S: 3 (lfe4-l950). \'indhya Pr^esh to which also 

this Act was extended now forms part of the State of Madhya Pradesh_See 

eft o-rrn 'Art 87 bf 1956, S. 9 (1) (e>. 

been extended to Union Territory, of— 

^ ' (it Padra and Nagar H^veli by ReguJation 6 of 1963. 
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(ii) Pondicherry by RegiilaHon 7 of 1963 (1-10-1963) and 

(iii) Laccadive, Miuicoy and Amindivi Islands by Regulation 8 of lOftS 
(1-10-19671 

The Act has been extended also to the Autonomous Oistncfs in the State of 
Assam by the Criminal Law Amendment (Extension to Autonomous Dis¬ 
tricts) Act, 1955 (Assam Act 7 of 1955), S. 2 (5-4-1955). 


It has been extended also to States Merged in the States of Bombay: see Bom¬ 
bay Merged States (Laws) Act (4 of 1950), Sch. II, Part I (30-3-1950). 
The Act has been declared in force in all partially excluded areas in Orissa by 
Orissa Regulation 1 of 1943. 

Substituted for “His Majesty’s Forces” by A. L. O., 1950. 


1. Short title, extent and commencement.—(1) This Act 
CRIMINAL LAW AMENDMENT ACT, 1938. 

(2) It extends to the whole of India ® ®] 


may be called THE 


(3) It shall come into force in a fState on such datef as the fStato 
Government may, by notification in the Official Gazette, appoint in this behalf for 
such f State. 


[“] The words “except Part B States” were omitted by the Part B States Laws Act 
1951 (3 of 1951), S. 3 and Sch. (1-4-1951). 

[t] Substituted for ‘Province' by A. L. O., 1950. 

[1] The Act came into force— 


(i) in the States of Ajmer, Coorg and Delhi on 1-8-1954: .see Gaz. of Ind. 24-7- 

1954, Pt. Il-Sec. 3, page 1806; 

(ii) in the State of Assam on 25-8-1954: see Assam Gaz. 25-8-1954, Pt II-A, 

page 1809; Assam has been split up into 2 States — Assam and Nagaland; 

(iii) in the State of Bombay on 31-8-1954: see’ Bom. Gaz. 2-9-1954, Pt IV-A, 
page 360; Bombay has been divided into the Stat*^ of Maharashtra and 
Gujarat; 


(iv) in the State of Jammu and Kashmir on 1-7-1955; see /. and K. Gaz. 16-6- 
1955, Pt III, page 74. 

(v) in the State of Madhya Bharat on 10-12-1952: see M. B. Gaz. 11-12-1952, 
Pt I-B, p. 592 (M. B. now forms part of Madhya Pradfesh); 

(vi) in the Stale Madhya Pradesh on 1-9-1954: see M. P. Gaz. 27-8-1954, Pt 1, 
page 576; 

(vii) in the State of Tamil Nadu on 1-11-1954: see G. O. M. No. 1960 published 
in the Gaz. of Ft St Geo., 3-11-1954, Pt I, page 1435. 

(viii) in the State of Mysore on 20-3-1953: see Mysore Gaz., 12-3-1953, Pt, 2-C, 
page 110; 

(ix) in Pepsu on 1-6-1953: see Pepsu Gaz., Extra, 4-6-1933, Ft. 1-S'ec. 1, p. 105; 

(x) in the of Travancore-Cochin on 1-9-1953: • see T. C. Gaz. 1-9^1953,' 

Pt. I, page 168 (now known as Kerala); 

(xi) in the State of Uttar Pradesh on 20-8-1954: see U. F. Gaz,, 1954, Pt. I, 

page 1041; 

(xii) in the State of West Bengal on 1-10-1954: see Cal. Gaz., Extra., 1-10-1954. 
Notification No. 7461/2A-33/54, D/- 1-10-1954; 

(xiii) in all the partially excluded areas in the State of Orissa with effect from 
3-2-1940—see Orissa Regulation 1 of 1943, ^S. 2 and Sch. L 

2. Dissuasion from enJistment and instii^afioa to mutiny or insubordination 
after enlistment.— Whoever—^ 

(a) with intent to affect adversely the recruitment of persons to serve ih 
the Military, Naval or Air Forces of *'[the Union], wilfully dissuades 
or attempts to dissuade the public or any person from entering any 
such Forces; or . " 
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(b) wiUlOut dissuading or attempHng to dissuade any person from entering 
' such Forces, instigates the public or any person to do. alter 8 

any such Force, anything which is Lft TqiT ot 

Insubordination under Section 27 of the Indumr Army ^ct.t 19n. » 

Sections 10 to 12 and 14 to 17 inclusive of tl J the Indian IN avy 

(Discipline) Act, 1934,'5 or Sections 35 to 37 inclusive of tlie Indian 

Air Force Act.'t 1932, as the case may be, 
shall be punishable with imprisonment for a term which may extend to one year, 
or with fine, or with both. 

No person shall be prosecuted for any offence under this Act except with t e 
previous sanction of the nState Government. § 

Exception l.-Tl,e provisions of clause (a) of this section do not extend to 
comnmnts'^on or criticism of the policy of Government m connectioii with the 
Military, Naval or Air Forces, made m good faith without any intenUon of d - 

suading from enlistment 

Exception l.-The provisions of clause (a) of this section do not extend to 
■ the casrSf which advice is given in good faith for the benefit of the indmdua 
to whom it is given, or for the benefit of anv member of has family or of any of 

his dependants. 

r*l Substituted for *'His Majesty” by A. L. O., igsy. 

m Now see Ss. 35 and 42 of the Army Act,..1950 (46 of 1950). Also see Ss. 17 and 

^ 22 of the Border Security Force Act, 1968 (47, of 1968). 

((] The words “Ihe Naval Discipline Act as appUed to the Indian Navy by” were 
omitted by A. L. O., 195(1 

m Now see Ss. 42 to 45 and 47 of the Navy Act. 1957 (62 of 1957). 

pt] Now see the Air Force Act. 1950 (45 of 1950), Ss. 37 and 42. 

r®tl Substituted for ‘Provincial Government’ by A. L. O., 1950. 

In pursuance of clause (1) of Art. 239 of the'Constitution the President har, 
directed that the Chief Commissioners of Delhi, Ajmer and Coorg shall, subject 
to the control of the Central Government and until further orders, exercise the 
powers of the State Government under S. 2 of the Criminal Law Amendment 

. . Act 1938 (20 of 1938) in the States of Delhi, Ajmer and Coorg_ respectively. 
See* S. R. O. 2416, D/- 20-7-1954, published in Gaz. of Ind., 24-7-1954, Pt. II- 
Sectiori 3, page 1806. Ajmer and Coorg have now merged wjib the Slates ut 
Rajasthan and Mysore respectively. 

jyjOTE._“Mutiny” is a collective offence, that is to say, it cannot be committed by 

one man. It is an offence which deals with collective insubordination, collec¬ 
tive defiance or disregard of authority or refusal to obey authority. “Insub¬ 
ordination” means a refusal to subordinate oneself to authority and it does not 
follow that a mere failure to obey an order amounts to insubordination: See 
^1957) 2 All ER 694 (696).] ' 


[THE] CRIMINAL LAW AMENDMENT ACT, 1^)52 

(ACT XLVI OF 1952) 

[The Act printed here is as on 30-6-1970.] 

CONTENTS 


SECTIONS 

I.. Short title. 

2.1 

I* [Repealed.] 

5* I 

* Power lo appoint special Judges. 

7. Cases triable by special Judges. 


8. Procedure and powers of special 
Judges. 

8A. Power lo try summarily* 

9. Appeal and revision. 

10. Transfer of certain pending cases. 

11. Military, Naval and Air Force 

Laws not to be affected. 
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STATEMENT OF OBJECTS AND REASONS 


The novernment of India set up a 
Conunltlec of Members of Parliament 
under the chairmanship of Dr. Bakhshi 
lek Chand to review the working of the 
Special Police Establishment and to make 
recommendations for the improvement of 
the laws relating to briberv and corrup¬ 
tion. The amendments proposed in the 
Rill are based on the recommendations 
ol that Committee. Thev seek to make 
the olrcnng of bribe a substantive offence 
bv itselt instead of, as at present, as 
mere abetment. The maximum punish¬ 
ment for an offence under Section 165, 
P- C. (acceptance bv a public 
servant of a valuable thing without con¬ 
sideration from persons concerned in pro¬ 
ceeding or business transacted by him), 
is considered to be light and is proposed 


to be to that prescribed for an offence 
under Section 161 . I. p. C-, namely 
acceptance of a bribe. In view of certain 
practical difficulties in the prosecution of 
cases relating to bribery and corruption 
the sc^e of Section 337 ( 1 ) of the Cri- 
minal P. C. for tendering pardon to ac- 
complices has been proposed to be 
extended to bring such offences within its 
purview. A special forum for trial is also 
proposed for such cases in order to elimi¬ 
nate delay; this particular amendment 
has been given a limited life». Opportu- 
nily has been taken to extend the applica¬ 
bility of Section 164, Criminal P. C. to 
Presidency towns. 

(*) However, see Note given under Sec¬ 
tion 5 of this Act. — Gaz. of Ind, 
12-7-1952. Pt. II—Sec. 2. page. 243. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

^Amended by Acts 50 of 1955; 2 of 1958 ; 40 of 1964; 47 of 1964- 22 of 
1966; 17 of 1967 and 36 of 1967; Regns. 2 of 1962: 3 of 1962. ’ - 

—Extended and Amended by, G. S. R. 1634. DA 19-10-1966: Amended in 

West Bengal by W. B. Act 21 of 1949. Extended by Regns. 6 of 1963. 
7 of 1963« 

—Repealed (in part) by Act 36 of 1957 


[THE] CRIMINAL LAW AMENDMENT ACT, 1952 

fACT XLVI OF 1952)* 

[28th July, 1952.1 

An Act further to amend the Indian Penal Code and the Code of Crimihhl 
liocedure, 1898, and to provide for a more speedy trial of certain offences, 

BE it enacted by Parliament as follows 

t®] For Statement of Objects and Reasons, see Gaz. of fnd, 12-7-1952, Pt. ll-Sec. 2, 
page 243, 


This Act has been extended to the* Union Territory of Dadra and Nagar Haverf 
by Regulation 6 of 1963 (1-7-1965) and to Pondicherry i by Regulation 7 of 
1963 (1-10-1963): It has been extended to the Union Territory of Goa, 
Daman and Diu by G. S. R. .1634, G. I., 29-10-1966, Pt II, Sec.'3 (i). 

page 1837. 

1. Short tide.—This Act may be called THE CRIMINAL LAW AMEND- 
MExNT ACT, 1952. 

STATE AMENDMENT 

Goa, Daman and Diu 
Section 1-A. 

In its application to the Union Territory of Goa, Daman and Diu, after Sec. 1, 
•nsert the following, namely :— 

lA. Definitions. In this Act:— ’ • 


(a) “Administrator means the Administrator of Goa, Daman and Diu, ap¬ 
pointed by the President under Art. 239 of the Constitution of India; 

(b) ‘Goa, Daman and Diu' means the Union Territory of Goa,' Daman and 

Diu; T 

* _ 

Preamble — Note 1 

(1) The provisions of the Act are not (508) = 1967 SCR 678 =» 1957 Cri L 
void as violative of Article 14 of the J®ur 606. (AIR 1954 Bom 327 (DB), 
Constitution of India. AIR 1957 SC 503 Affirmed.) 


r 
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(c) Judicial Commissioner’s Court means the Court of the 

sioner of Goa, Daman and Diu" — G. S. R. 1634, Gaz. of Ind.. 29-10 

1966, Ft, II, S. 3 (i). p. 1837. 


2. Amendment of SecHon 165, Act 45 of I860.—[Repealed by , Repealing 
and Amending Act, 1957 (36 of 1957), S. 2 and Sch. I.] 

3. Insertion of new Section 165A in Act 45 of I860.—[Repealed by Repeal¬ 
ing and Amending Act, 1957 (36 of 1957), S, 2 and Sch. I.] 

4. Amendment of Section 164, Act 5 of 1898.—[Repealed by Repealing 
and Amending Act, 1957 (36 of 1957), S. 2 and Sch. I.] 

5. Amendment of Section 337, Act 5 of 1898.—[Repealed by the Repealing 
and Amending Act, 1957 (36 of 1957), S. 2 and Sch. L] 

note, _The amendments made by this section were for a period of two years onfy 

calculated from 28-7-1952. But now by S. 59 of the Code of Criminal 1 ro- 

cedure (Amendment) Act, 1955 (XXVI of 1955) these amendments have been 
incorporated in S. 337 of the Code of Criminal Procedure, 1898. 

6 Power to appoint special Judges.—(1) The State Govei^ment may, by 
noSBcationt in the Official Gazette, appoint as many Special Judges as may be 
necessary for such area or areas as may be specified in the notification to try the 

following offences namely :— 

(a) an offence punishable under Section 161, •[Section 162, Section I6'3, 

Section 164] Section 165 or Section 165A of the Indian Penal Code or 
[® ^]\ Section 5 of the Prevention of Corruption Act, 1947; 

(b) any conspiracy to commit or any attempt to commit or any abetment 
of any of the offices specified in clause (a). 

(2) A person shall not be qualified for appointment as a special Judge under 
this Act unless he is, or has been a Sessions Judge or an Additional Sessions Judge 
or an Assistant Sessions Judge under the Code of Criminal Procedure, 1898. 

[®] Inserted by the Prevention of Corruptior. (Amendment) Act, 1955 (50 of 1955), 

S. 4 (1-1-1956). 


[f] The words, brackets and figures ‘’sub-section (2) oF were omitted by the Antf- 
Corruption Laws (Amendment) Act, 1964, (40 of 1964), Sec. 7 (19-12-1964). 


Section 3 (Repealed) — Note 1 

(1) Section 165-A which imposes a 
greater penalty for abetment of the 
offences under Sections 161 and 165 has 
no application to acts committed before 
its enactment. AIR 1954 Bom 327 (328) 
= ILR (1954) Bom 763 = 1954 Cri L 
Jour 952 (DB). (In such cases Sec¬ 
tion 161 read with Section 116, Penal 
Code would be available even after the 
enactment of the Criminal Law Amend¬ 
ment Act, 1952.) 

(2) A special Judge has no power to 
act und^ Section 337, Criminal P. C., and 
tender a pardon to the accuse'd. 1957 
Cri L Jour 67 (69) (Madh B.) 

(3) Case unden Sections 161/116. Penal 
Code, distributed to Special Judge in 
West Bengal before Section 165-A, Penal 

• Code, was included in Schedule of W. B. 
Criminal Law Amendment (Special 
Courts) Act, 21 of 1949 — Cognizance 
and conviction under Section 165-A, Penal 
Code by Special Judge held without juris¬ 
diction — Defect of jurisdiction held 
could uot be cured by Section 529 (e), 
Criminal P. C. — That section applied 


to Magistrates and did not apply to 
Special Judge. AIR 1969 SC 8 (13) = 
1959 Cr LJ 98. 

Section 6 4” Note 1 

(1) Section 6 is not discriminatory and 

docs not offend against Article 14 of the 
Constitution of India- AIR 1957 Raj 1 

(4) = ILR (1957) 7 Raj 111 = 1957 Cri 
L Jour 96. (There is no option left to 
State Government in the matter of 
appointing or not appointing a special 
Judge for any given area.) -** AIR 1965 
Andh Pra 372 (386) = (1965) 2 Andh 

WR 44 = 1965 (2) Cri LJ 585 (DB). 

(2) The power of the State Govern¬ 
ment to appoint a special Judge under 
Section 6 of this Act does not depend 
upon the applicability or otherwise of 
the provisions of the Criminal P, C. to 
that State. AIR 1956 Manipur 9 (11) » 
1956 Cri L Jour 249. 

(3) The section which has conferred 
authority upon the Government to appoint 
special Judges does not cast any obliga¬ 
tion on the Government to m^e the 
appointment within any specified time. 
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It] 


District and Sessions Judge. Ambala, appointed as Special Judge with iurisdie. 
tion over the whnle Cfoi-A _ . . . e J wiin junsoic- 


tion over the whole State of Haryana for trial of 

S. 6 (1) (a) and (b) by the Delhi Special Police 
Gaz., 20-5-1967, Ext, p. 277. 

STATE AMENDMENTS 

Coa, Daman and Diu 


all cases investigated under 
Establishpient—See Haryana 


U 


of Territoiy of Goa, Daman and Diu. in sub-section (1) 

of Secti^an 6 for the words State Government,” substitute the word “Administrator”— 
see G. S. R-. 1634, Gaz. Ind,, 29-10-1966. Pt II, S. 3 (i), p. 1837. 

Nagaland * 

name^Nagaland, for sub-section 12) of S. 6. substitute the following, 

>Sot ™Lst heZs 'befn-r‘ appointment as a Special Judge under thU 

(a) a Sessions Judge or an additional Sessions Judge or an Assistant Sessions 
Judge under the Code of Criminal Procedure, 1898, or 

(b) a Judicial Officer in Nagaland.” — Reg. 3 of 1962, S. 2 (1-3-1962). 


Section 6 — Note 1 (contd.) 

AIR 1955 As^am 214 (216) = ILR (1954) 
e^Assam 264 = 1955 Cri L Jour 1321 

(4) It is open to the Government under 
Section 6 to appoint more than one 
special Judge for the same area or 
ayipoint one and the same Judge to exer¬ 
cise jurisdiction in more than one area. 
AIR 1958 Raj 184 (185) = 1958 Cri L 
Jour 971. 

(5) General Clauses Act (1897), Sec. 15 

— Appointment of person as Special 
Judge by virtue of office is valid. AIR 
1965 Andh Pra 372 (380, 381) = 1965 
(2) Cri LJ 585 = (1965) 2 Andh WR 44 
(DB). 

(6) Trial of offences falling under Sec¬ 
tion 6 ( 1 ) — Appointment of more than 
<*ne Special Judge for a particular area 

— Before a Judge can proceed with trial 

he must have been specified under Sec¬ 
tion 7 (2). 1964 (2) Cri LJ 486 (487) 

= (1963) 2 Mys LJ 548 (DB) (Mys). 

(7) Special Judge to try offence under 
Section 16,5-A of Penal Code — Sessions 
Judge, Additional Sessions Judge or 
Assistant Sessions Judge may be appoint¬ 
ed by virtue of his office and not neces¬ 
sarily by name. AIR 1967 Orissa 31 (36). 

(8) A special Judge appointed under 
this Act is not a Criminal Court within 
the provisions of the Criminal P. C- and 
the ambit of his powers is to be ascer¬ 
tained solely from the provisions of Sec¬ 
tions 6 and 7 of the Act itself. ILR (1958) 
Andh Pra 791 (798). 

(9) The power under Section 5-A of 
Prevention of Corruption Act (1947) is 
conferred on the Magistrate iii a general 
term and hence ’ there is no warrant to 
impose any limitation* as to the area of 
his jurisdiction. 1968 Cr LJ 256 (260) 
(Mad). 

(10) Several defalcations made at dif¬ 
ferent times within course of one year 
can be joined together as one offence — 
Such charge can be joined with another 
charge under Section 477-A, Penal Code 


regarding false entries made for cov'^fing 
defalcations — Special Judge under Cri- 
mmal Law (Amendment) Act. (1952) can 
try accused under Section 477-A, Penal 
Code by reason of Section 7 (3) of the 
Act as case falls under Section 235 (1), 
Criminal P. C. AIR 1963 Guj 15 (20) “ 
1963 (I) Cri LJ 162 (DB). 

(11) A pre-reguisite for the applicability 
of the proi&edure prescribed under Sec¬ 
tions 6 and 7 of the Act is that the ‘trial 
should be for offences enumerated under 
Section 6 itself. AIR 1954 Hyd 56 (64) = 
ILR (1953) Hyd 573 = 1954 Cri L Jour 
464 (DB). 

(12) Illegal amendment of notification 
appointing a special Judge — Section 16 of 
General Clauses Act, does not apply but 
Section 21 applies. AIR il965 Andh Pra 
372 (382) = 1965 (2) Cr LJ 685 (DB). 

(13) A valid trial cannot be held by a 

special Judge where the offence charged 
is not one which is enumerated imder 
Section 6 of the Act. 1955 All L Jour 
655 (655). (Trial of offences under Sec¬ 

tion 162 or 163, Penal Code by special 
Judge is not valid,)'** AIR 1958 Orissa 
150 (152) =. ILR (1958) Cut 677 == 1958 
Cri L Jour 916 *• ILR (1958) Andh Pra 
791 (798). (Criminal conspiracy to com-^ 
mit offences under' Sections 466, 467 
and 420, Penal Code is not covered by 
the Prevention of Corruption ..Act and 
therefore, special Judge cannot try. that 
offence.) •• AIR 1957 Tripura 18 (21)' = 
1957 Cri L Jour 394. (Offences punish¬ 
able Sections 342 ^nd 384, Penal 

Cpde imless they form part of the chaiw 
for an offence also under Section 6 (1) 
of the Act cannot be tried by special < 
Judge.) •• 1957 Cri L Jour 108 (112) 
(All). (Offence under Section 468, Penal 
Code unless it forms part of the same 
transaction which constitutes an offence 
enumerated under Section 6 of this A^ 
cannot be tried by Special Judge.) ** AIR 
1956 All 197 (199). (Cases of crimmal 
breach of trust by public servants.) 
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NOTE.— (i) In this Regulation expression “Nagaland” has the meaning assigned to 
It by Reg. 2 of 1961. Nagaland is now a State under Act 27 of 1962. 

. iu) Except In S. 9*' in its application to Tuensang district references to Criminal 
Procedure Code in this Act shall be construed as references to corresponduig 
law in that district.—See Ss. 3 and 4 of the said Regulation. 

North East Frontier Agency ^ u . t w 

•Amendment is the same as in Nagaland except clause (b) is f 

“(b) a Judicial OlEcer, North East Frontier Agency. — Reg. 2 oi 1962, b. 2 

(1^-1962). 

NOTE.—In this Regulation, the expression ‘North East Frontier Agency has the 
meaning assigned to it in Reg. 1 of 1954 and except in S. 9 references to the 
Code of Crimmal Procedure in the Act shall be consfrued as references to corres¬ 
ponding law for the time being in force in Nefa—See Ss. 3 and 4 of Reg. 2 

of 1962. 

West Bengal ^ ^ r 

Section 6 shall not apply to the State of West Bengal. — W. B. Act 21 of 1949, 

Section 13. 


Section 6 — Note 1 (conid.) „ 

(14) The words ‘Indian Penal Code 
in the section must be construed as reler- 
ring only to the Central Act and not to 
any Penal Code of a Part B State which 
instead of the Central Act was m force 
in that State at the time of the commis¬ 
sion of the offence although the contents 
of the local Code were the 

Penal Code. AIR 1954 Madh » 83 (84) 

= ILR (1954) Madh B 411 = 1954 Cri 

L Jour 872. 

(15) The competency of a special Judge 
to try some of the offences falling with¬ 
in Clauses (a) and (b) of 

of the Act can in no way be affected 
merely because the accused persons are 
not public servants. Therefore, the con¬ 
viction of a public servant at a loint trial 
with others who are not public servants 
upon a charge of conspiracy under bee- 
tion 120-a, Penal Code to 
offences falling under Clauses (c) ^d (d) 
of Section 5 (1) of the , Ptevention of 
Corruption Act is not invalid. AIR 195» 
Bom 364 (358. 359) = 1953 Cn L Jour 

1144. {. 

(16) A special Judge ceases to have 
iurisdiction in a case under Section 161, 
Penal Code the moment he finds that the 
accused is not a public servant and as a 
consequence thereof also iurisdiction to 
try any other offence with which also 
the accused is charged. The dismissal 
of the complaint by the special Judge m 
such circumstances cannot be construed 
as an order of acquittal which could bar 
a trial under Section 403, Criminal P. C. 
for the other offence with which the 
accused was charged before the special 
Judge. AIR 1957 Madh Pra 224 (224, 
S26) = 1957 Cri L Jour 1410. 

i (I7)iThe Act by itself, even where no 
spMial Judge has been actually appoint¬ 
ed ousts the jurisdiction of the Magistrate 
from proceeding with the en^iry -m 
cases which arc exclusively triable by a. 

special Judge. AIR 1966 Pat 88 (92) 


33 Pat 872 (DB). (AIR 1954 Pat 80, 

Overruled.) 

(18) The Act applies even to pending 
cases and the appointment of a spei-ial 
Judge ousts the jurisdiction of the Magi¬ 
strate to continue the trial and deliver a 
judgment AIR 1954 Bom 327 (330) = 
ILR (1954) Bom 763 = 1954 Cri L Jour 
952. 

[But see contra in AIR 1954 Madh B 
83.1 

(19) A case exclusively triable bv a 
special Judge, when transferred to a per¬ 
son who is both a special Judge and 
also a sessions Judge, must be transfer¬ 
red to him, in order that he should have 
iurisdiction to try it, in his capacity as 
a special Judge and not as a sessions 
Judge. AIR 1956 Pepsu 32 (32) = ILR 
(1955) Patiala 684 = 1956 Cri L JoUr 

(20) Power to transfer case pending 
before special judge appointed under Act 
— Supreme Court has such power. AIR 
1966 SC 1418 (1422). 

(21) Jurisdiction of special Judge to 
try offences other than those mentioned 
in Section 6 — Though the special Judge 
has jurisdiction which he is competent lo 
exercise under the Prevention of Corrup¬ 
tion Act or the Criminal Law Amendment 
Act still as provided in Section 7 (3) he 
can try an accused for offences under 
Section 120.B read with Sections 466, 467 
and 420, I. P. Code ^— Similarly other 
accused who arc said to have abetted 
these offences could also be tried by him. 
AIR 1961 SC 1241 (1244, 1245) = (1962) 
1 SCR IM « 1961 (2) Cr LJ 302. (ILR 
(1958) Andh Pra 791, Reversed.) 

(22) A special Judge appointed by the 
Government who admittedly does not 
possess the qualifications prescribed by 
Section 6 is incompetent lo try an offence 
under the Act. AIR 1956 Manipur 9 (11) 
»= 1956 Cri LJ 249. 

(23) All cases and all accused coming 
under notification under Sections 6 and-^? 
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7. Cases triable by fecial Judges.—(1) Notwitlistanding anything contained 
in the Code of Criminal Procedure, 1898, or in any other law the o£Fences speci¬ 
fied in sub-section (1) of Section 6 shall be triable by Special Judges only. 

(2) Every offence specified in sub-section (1) of Section 6 shall be tried by 
the special Judge for the area within which it was committed, or where there are 
more Special Judges than one for such area, by such one of them as may be speci¬ 
fied in this behalf by the State Government.® 

(3) When trying any case, a Special Judge may also try any ottence other 
than an offence specified in Section 6 with which the accused may* under the 
Code of Criminal Procedure, 1898, be charged at the same trial. 

[*] For exercise of powers of State Government by the Lt. Governor of Himachal 
Pradesh and Chief Commissioners of Delhi, Manipur and Tripura, see Gaz. of 
lud., 14-.'5-1960, Pt. II, Section 3 (ii), page 1460. 

STATE AMENDMENT 

Goa, Daman and Diu 

In its application to the Union Territory of Goa, Daman and Diu, in sub-section (2) 
of Section 7, for the words “State Government,” substitute the word “Administrator."—^ 
See G. S. R. 1634, Gaz. of Ind., 29-10-1966, Pt. U, S. 3 (ii), p. 1837. 

West Bengal 

Section 7 shall not apply to the State ot West Bengal.— W. B. Act ^ 21 of 1949, . 
Section 13. 


Section 6 — Note 1 (conid.) 
are liable to be tried under same proce- 
dure and only bv Special Judges. AIR 
HM);*) Andh Pra 372 (385) = 1965 (2) Cri 
L.I 585 = (1965) 2 Andh WR 44 (DB). 

(24) Notification appointing Special 
Judge on 25th March, 1961 found defec¬ 
tive and amended bv subsequent notifi¬ 
cation dated 12th February, 1962 — Origi¬ 
nal notification as amended takes efTect 
from 12th February, 1962 and not retro¬ 
spectively — Presentation of charge-sheet 
before Special Judge after 12th Febniarv, 
1962 is valid presentation. AIR 1965 
Andh Pra 372 (385) = 1965 (2) Cri LJ 
585 = (1965) 2 Andh WR 44 (DB). 

(25) Prevention of Corruption Act 
(1947). Section 6 — Sanction for prose¬ 
cution obtained -— Prosecution set aside 
due to invalidity of notification under 
Section 6, Criminal Law Amendment Act, 
appointing Special Judge to try the case 
— Subsequent valid notification — No 
fresh sanction is required. AIR 1965 
Andh Pra 372 (381) = 1965 (2) Cri LJ 
585 (DB). 

(26) Power of State Government to ap¬ 

point a judge out of various judges who 
are Special Judge$' for some offences 
arising in an area — Power confined to 
cases investigated by particular agency — 
Notification is valid under Section 6. AIR 
1965 Andh Pra 372 (384, 385) = 1965 

(2) Cri LJ 585 = (1965) 2 Andh WR 44 
(DB). 

(27) Under Section 6, the appointment 

of a Special Judge has to be in respect 
of an area or areas and not in respect 
of any particular case or a group of 
cases. AIR 1959 All 218 (219) 1958 

All WR (HC) 764 = 1959 Cr LJ 409 
(DB). 


(28) As regards conspiracy to commit 
an offence under Section 5 (2) of the 
Prevention of Corruption Act, this was an 
offence specified in Section 6 (1) of the 
Criminal Law Amendment Act, 1952, and 
under Section 7 (1) of that Act only a 
Special Judge could try it. The question 
whether Special Judge for Keral^ had 
territoral jurisdiction had to be decided 
with reference to the rules in Ch. XV of 
Code of Criminal Procedure. AIR 1959 
Ker 311 (315, 316) = ^959 Cr hJ 1172, 

(29) Rules imder Criminal P. C,, Sec¬ 

tion 549, Rule 3 — Rule does not apply 
to a special Judge constituted under the 
Criminal Law Amendment Act (1952). 
AIR 1961 SC 1762 (1773, 1774) = 1961 

(2) Cr LJ 828. 

(30) “Any other law” — Meaning of 
— Army Act (1960) constitutes any 
other law” — Accused charged with 
offences falling under Section 6 — fecial 
Judso has jurisdiction to try such offences 
though the acts also constitute offences 
imder Section 62 of the Army Act 1950. 
AIR 1961 SC 1762 (1774) * 1961 (2) Cri 
LJ 828. 

. (31) Magistrate is not deprived of his 
power by any provision of - the Act to 
take cognizance of offence even 
offence is exclusively triable by fecial 
Judge. AIR 1967 Pat 416 (422) (DB). '» 


Section 7 — Note 1 

.(1) Sections 6 and 7 are not in any 
manner violative of Article 14 of the Cem- 
stitution of India. AIR 1957 SC MS (^ 
« 1967 SCR 678 = 1967 Cri L Jonr 
(AIR 1954 Bom 327. Affirmed.) ♦f 1967 
Cri L Jour 108 (113) (All). (Creation of 
Special Courts to try offences of vm- 
cular type does not Involve any uncen 
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See^on 7 ~r- Note 1 (conld.) 
stituttonal discrimination and the section 
itself is not directed aRaiiist any parti¬ 
cular individual.) 

(2) In the areas to which the Act ap¬ 
plies the. Government has no power to 
confer .iurisdictiou on ordinary Magi¬ 
strates to try cases which are exclusive¬ 
ly triable by Special Judges under the 
Act. AIR 1966 Manipur 9 (11) = 1966 
Cri L Jour 249. (Act applies to terri¬ 
tories of Manipur State — Trial of of¬ 
fence under Section 165-A, Penal Code 
can be only by Special Judge appointed 
under Act — Memo of Home Ministry 
directing trial to proceed before Extra 
Assistant Commissioner is not valid and 
operative in view of Articles 21 and 22 
of the Constitution and is incapable of 
conferring iurisdiction on the Extra Assis« 
tant Commissioner.) 

(3) The jurisdiction of a special- iudge 
is founded upon his appointment as such 
under Section 6 and where the .judge has 
such jurisdiction the trial of a case by 
him will not be vitiated by any irregu¬ 
larity in the manner m which _ he 
came to assume and exercise such juris¬ 
diction in that case. AIR 1955 Punj 66 
(74. 75) = 1955 Cri L Jour 609 = ILR 
(1954) Punj 75 (DB). (Case pending 

before Sessions Judge as Special Judge 
Appointment of all Additional Sessions 

Judges as Special Judges — 
case by Sessions Judge to Additional 
Sessions Judge — Trial ..by laUer not 
vitiated although case came to hun by 
transfer from a Court which had n 
power. to transfer the case.) 

(4) Jurisdiction of special iudge to 
offences other than those meritioned m 
Section 6 — Though the special Judge 
has iurisdiction which he is competent to 
exercise under the Prevention of Corrup¬ 
tion Act or the Criminal Law Arnendment 
Act still as provided in Section 7 (o), ne 
can try an accused for 
Section 120-B read with Sections 466, 467 
and 420. Penal Code — Similarly other 
accused who are said to have abetted 
tSse offences could also be tried by him. 
aBi 1961 SC 1241 = 1961 (2) Cri LJ 302. 
(ILR (1958) Andh Pra 791, Reversed.) 

(5) Offence exclusively triable by Spe¬ 
cial Judge — Criminal P. C. (1898^, Sec¬ 
tions 526, 531 — Applicability —, Special 
Judge having no territon^ iurisdiction 
convicting accused — Conviction not 

iUegal. AIR 1961 SC 1^ ^IJ *8lT 

(1962) 2 SCR 50 = 1961 (2) Cr LJ 811. 

(6) . A notification issued by the State 
under Section « appoiptinR a 

Judge and authorlsmg him Jo try all 

offences investigated by the 

the Delhi Special Police Esl^lishmeut 

Act, 1946, can be interpreted only a® 

ferring jurisdiction on that 

offences investigate^ under that Act ff 

they fall within the ambit of this Act 

and not as conferring a sti 

tty Independently any offence so mvesti 


gnlccl by the police even if it is not one 
of Uie enumerated offences. AIR 19.58 
Orissa 150 (153) = 1958 Cri L Jour 916. 


(7) Power of Slate Government to ap¬ 

point a Judge out of various Judges who 
are special Judges for some otTencos aris¬ 
ing in an area — Power confined to cases 
investigated by particular agency — 
Notification is valid under Section 6. AIR 
1966 Andh Pra 372 (384, 385) 1965 (2) 

Cri LJ 585 (DB). 

(8) In the case of an act or omission 
which is an offence both under the Penal 
Code and the Prevention of Corruption 
Act, the accused, unless the prosecution 
which has an option in the matter has 
actually charged him under the latter Act, 
cannot claim the benefit of a trial accord¬ 
ing to the procedure laid down in Sec¬ 
tion 7 of the Act. AIR 1954 Hvd 56 (64) 
= ILR (1953) Hyd 573 = 1954 Cri L 
Jour 464 (DB). 


(9) A case under Section 409, Penal 
Code is not covered by the Act and there¬ 
fore, it is not necessary to send it for 
trial according to the special procedure 
laid down in Criminal Law Amendment 
Act. AIR 1956 All 197 (199) AIR 1961 
Pat 203 (206. 207) = 1961 (1) Cr LJ 694 
(DB). 

(10) By operation of Section 7, from 
the dale of the commencement of this 
Act. a Magistrate becomes ipso facto 
divested of jurisdiction even over pend¬ 
ing cases in which are involved offences 
which are governed by this Act. AIR 
1957 SC 503 (506, 607) = 1067 SCR 678 
= 1957 Cri L Jour 603. (AIR 1954 Bom 
327, Affirmed.) ** AIR 1955 Pat 88 (92) 
= 33 Pat 872 = 1955 Cri L Jour 379 
(DB). (Appointment of Special Judge not 
a condition precedent to the cessation of 
iurisdiction of the Magistrate by the 
operation of the Act — AIR 1954 Pat 80, 
Overruled.) 

(11) Offence exclusively triable bv Spe¬ 
cial Judge — Police officer submitting 
report to Magistrate — Magistrate’s juris¬ 
diction to take action by issuing summary 
report — A Magistrate who is empower¬ 
ed to take cognizance of any offence 
upon a written report by a Police officer 
has got jurisdiction to lake action on 
the renort submitted to him. AIR 1959 
Bom 437 (441) = 1959 Cr LJ 1153 (DB). 


(12) Taking cognizance and initiation 
proceedings — Difference — A Magis 

trate, who is empowered to take cogniz 
ance of any offence upon a written re 
port of a Police Officer has got jurisdic 
lion to lake action on the report, sub 
mitted to him under Section 178, Cr. P 
C AIR 1959 Bom 437 (442, 443) = 
1959 Cr U 1153 (DB). 

(13) A Special Judge who by the Act 
is equated with a Sessions Judge is not 
bound by the rules framed under Sec¬ 
tion 549, Criminal P. C. which prescribe 
only what a Magistrate has to do in 
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section 7 — Note 1 (conid.) 

cases where the accused is one who is 
cov’erned by the military, naval or air 
force law. AIR 1958 Bom 354 (365. 367) 
= 1958 Cri LJ 1144 (DB). 

(14) The accused under the Act as it 
stood unamended by Act 2 of 1958 
was entitled to de novo trial where his 
conviction was based upon evidence part¬ 
ly recorded by one Special Judge and 
partly by his successor. AIR 1958 Mad 
571 = (’08) 1958-2 Mad LJ (Cri) 665 = 
1958 Cri LJ 1412 (FB). (Note. — Under 
the Amended Act Section 350, Criminal 
P. C. has been made applicable to special 
Co irts. Now the matter is in the discre¬ 
tion of the Courts.) 

(15) The additional jurisdiction of the 
Court under sub-section (3) of Section 7 
w’ould remain unafTected even if the trial 
suffered from misjoinder of charges. 1957 
Cri LJ 108 (112) (All). 

(16) Several defalcations made at diffe¬ 
rent limes within course of one year can 
be joined together as one offence—Such 
charge can be joined with another 
charge under Section 477-A, Penal Code 
regarding false entries made for covering 
dofalcalion.s — Special Judge can try 
accused untler Section 477-A, Penal Code, 
bv reason of Section 7 (3) of the Act as 
case falls under Section 235 (1), Criminal 
P C. AIR 1963 Guj 15 (20) = 1963 (1) 
Cri LJ 162 (DB). 

(17) If the Special Judge has no juris¬ 

diction to try an offence punishable 
under Section 5 (2) of the Prevention of 
Corruption Act, he has no jurisdiction to 
try the other allied ofTences, such as one 
under Section 409, Penal Code, for which 
power has been conferred upon him 
under sub section (3) of Section 7 of ,the 
Act. (1963) 2 Lab LJ, 540 = (1963) 4 

Guj LR 503 = 1963 (2) Cri LJ 556 (556, 

557) (DB) (Guj) •* 1970 MLJ (Cri) 217. 

(18) OlTences under Section 5 (1), Pre¬ 

vention of Corruption Act, 1947 and Sec¬ 
tion 477-A, Pena) Code, can be tried 
together bv Special Judge. 1961 (1) Cr 

LJ 33 = AIR 1961 Andh Pra 3 (4, 5). 

(19) As the Special Judge ceases to 

have jurisdiction to proceed’ with the 
case the moment he finds that the ac¬ 
cused who is charged under S. 161, Penal 
Code is not a public servant he also loses 
consequential jurisdiction which he pos¬ 
sesses under Section 7 (3) of the Act. 

AIR 1957 Madh Pra 224 (224, 225) = 

1957 Cri LJ 1410. 

(20) Under provisions of Section 7 (1) 

an offence of bribery under Section 161, 
Penal Code and Section 5' (2) of the 
Prevention of Corruption Act by a per¬ 
son, is exclusively triable by a Special 
Judge appointed under the provisions of 
Section 6- AIR 1960 All 618 (621, 622, 

623) = 1960 Cri LJ- 1290 (DB). 

(21) The Court of a Special Judge is 
subordinate to the High Court and there¬ 
fore the High Court lias power to trans¬ 


fer a case from one Special Judge to 
another. AIR 1954 Punj 178 (179) = 

ILR (1954) Punj 938 = 1954 Cri LJ 
1252 (DB). 

(22) The transfer of a case to a Judge 
describing him by his designation of a 
Sessions Judge and not as a Special 
Judge is incapable of clothing him with 
authority to try the case. AIR 1956 
Pepsu 32 (32) = ILR (1955) Patiala 684 
= 1956 Cri LJ 414. 

(23) The section confers upon the 
Government only a power to allot the 
cases arising in an area amongst the 
several Special Judges who had been ap¬ 
pointed for that area and not also a 
power to transfer a pending case from 
one Special Judge to another. AIR 1954 
Punj 178 (180) = ILR (1954) Puni 938 
« 1954 Cri LJ 1252 (DB). (High Court 
in which the power to transfer pending 
case vests has not been divested of that 
power by the section.) 

(24) Trial of offences falling under 
S. 6 (1)—Appointment of more than one 
special Judge for a particular area — 
Before a judge can proceed with the trial 
he must have been specified under Sec¬ 
tion 7 (2) — In the absence of specifica¬ 
tion a particular judge cannot claim 
jurisdiction to try ah offence committed 
within his area. 1964 (2) Cr LJ 486 (487) 
(DB) (Mys). 

(25) Section only confers on Govern¬ 
ment a power to allot cases arising in 
an area amongst several judges appointed 
for that area. It is not an exception to 
the general rule embodied in Section 177 
of Cr. P. C. AIR 1959 Ker 311 (314) = 
1959 Cr LJ 1172. 

(26) More than one Special Judge for 
same area — Specification has to be 
madc.Jjy Government. 1959 Raj LW 311 
= ILR (1958) 8 Raj 653. 

(27) A, who Was a subordinate Judge 
and Assistant Sessions Judge in Low^ 
Assam Districts w'ith Headquarters at G 
was invested with powers of a Special 
Judge under the Act. In exercise of tMt 
power he took seisin of a case arising 
from district Y,- Later on he was trans¬ 
ferred to D ancj B was appointed his su^ 
cessor at G. Then by later notification B 
also was made a Special Judge. Some¬ 
time later their respective jurisdictions 
were allocated by another notification 
confining A's limit to district Y and Bs 
to district Z. There was nothing in mosc 
notifications which indicated that B was 
authorised to take up cases pending on 
the file of A while at G as his successor 
irrespective of where they ' arise from. 
Nor was there an order of ^ the High 
Court, transferring the particular^ case 
from A's file to him. In these .circi^- 
stances it was held that A's 

over the case was not lost, AIR 
Assam 220 (223) = 1953 Cri LJ 1768. 

(28) Section 7 does not affect the juris¬ 
diction of a Court-martial to u 

military officer for an offence even if 


[S 8 N 1] 5f)9 


pThe] Criminal Law Amendment Act, 1952 


8. Procedure and powers of special Judpcs.—(1) A Special Jud«e may take 
cognisance of offences without the accused being committed to him lor trial, ai.-d 
in trying the accused persons, shall tlie procedure prescribed l)y the Code 

of Criminal Procedure, 1898, for the trial of warrant cases by Magistrates. 

(2) A’Special Judge may. with a view to obtaining the evidence of any person 
supposed to have been directly or indirectly concerned in, or pnyy to, an oirci.ee, 
tender a pardon to such person on condition of his making a tull and true dis¬ 
closure of the whole circumstances within his knowledge relating to the oltenee 
and to every other person concerned, whether as principal or abettor, m the coin- 
mission thereof; and any pardon so tendered shall for the purposes of Sections oo.) 
and 339A of the Code of Criminal Procedure, 1898, be deemed to have been 

tendered under Section 338 of tliat Code. __ 


section 7 — Note 1 (conld.) 

is one which if committed by a civi|i«an 
would be exclusively triable by a Special 
Judge under this Act. AIR 1958 Bom 354 
(364) = 1958 Cri LJ 1144 (DB). 

(29) A Sessions Court to which a case 
has been committed by a valid order of 
commitment passed before the com- 
mencemenl of the Act cannot be divested 
of its iurisdiction under Section 7. AIR 
1953 Mad 451 (454) = ILR 1953 Mad 

667 = 1953 Cri LJ 882. (Retrospective 
effect of Section 7 must be limited to 
extent indicated in Section 10. Act does 
not” affect pending cases in Courts other 
than Magistrate Courts.) •* AIR 1953 All 
694 (695) = 1953 Cri LJ 1546 (DB). 
(The accused who bef'^re the Act has ac¬ 
quired the valuable right of being tried 
with the aid of jury or assessors cannot 
be deprived of that right in the absence 
of anything clearly in the Act authorising 
such deprivation-) 

(30) An offence under Section 165-A, 
Penal Code being only an abetment ot 
an offence under Section 161 or 105 of 
that Code is not in substance an in¬ 
dependent offence but is one which 

should be taken to be included when 
there is a mention of the original 
offences themselves. Therefore even 
though the offence under Section 165,A 
is not expressly enumerated in the Sche¬ 
dule to the uharilfended W. B. Criminal 
Law Amendment Act, 15 of 1949, it must 
be held that a Special Judge appointed 
under that Act was fully competent to 
take cognizance of an offence under 
Section 165-A of the Penal Code. AIR 
1956 Cal 385 (388) = 1956 Cri LJ 991 
(DB). 

(31) Magistrate is not deprived of his 
power by any provision of the Act to 
take cognizance' of offence even where 
offence is exclusively triable by Special 
Judge. AIR 1967 Pat 416 (422) (DB). 

(32) Provisions of Prevention Of Cor¬ 
ruption Act in the matter of inv^tlgation 
not strictly complied with — Trial not 
necessarily bad. (1961) 2 Guj LR 664 = 
1962 U) Cr LJ 142 (148, 147) (DB). 

(83) Appointment of Special .Judge — 
Appointment for particular case Sub¬ 
sequent order to hold Court in- prison — 
Validity— The appointment has to be in 
respect of an area or areas and not in 


respect of anv particular ca.se or group 
of cases. Hence the court could not lie 
held inside a pri.son. 1959 Cr LJ 409 = 
AIR 1959 All 218 (219) (DB). 

(34) Barring that part of the Criminal 
Law (Amendment) Act which amends the 
Penal Code, the rest of the Act is prta-i-- 
dural and therefore retrospective. The 
retrospectivity of a procedural slalule 
will not however affect the .substantive 
rights which have alrcadv vc.slcd in a 
citizen. AIR 1959 All 149 |1.')2. 153, 154) 
= 1959 Cr LJ 268. 

(35) ‘Any other law' — Meaning of — 
Army Act (1950) constitutes ‘any other 

— Accused charged with offences 
falling under Section 6 — Special Judge 
has iurisdiction to try such offences 
though the acts also constitute otleiucs 
under Section 52 of the Army Act. in.'rO. 
AIR 1961 SC 1762 (1774) = (1962) 2 

SCR 195 = 1061 (2) Cr LJ 82fi. 

(30) Fact that some of the olTenros 
with which the accused per.soiis are 
charged are not those enumerated in Sec¬ 
tion 6 of the Act does not lake away the 
iurisdiction of the special Judge- AIR 
SC 1762 (1774, 1778) - (1962) 2 SCR 

195 = 1961 (2) Cp LJ 828- 

(37) Special Judge — Jurisdiction of. 
is exclusive only as to trial of an olTcme 

— So far as taking of cognizance of the 
offence is concerned a Magistrate as 
well as the Special Judge can talce 
cognizance of the ofTencc. AIR UiOD 
Delhi 26 (42) (DB). 

(38) Offence under Section.s 5 (1) (<11 
and 5 (2), Prevention of Corruption A<l, 
committed in Varanasi District — Case 
disposed of by Special Judge sitting at 
Lucknow — Appeal — Forum — Appeal 
must be heard by the Bench sitting at 
Allahabad — Question of jurisdiction to 
be decided by reference to area in which 
offence was committed and not by refer¬ 
ence only to place where the Judge 
deciding the case happened to sit. 
(1968) All Cri. R 15. 

(39) Power to tran.sfer case pending 
before special judge appointed under Act 

— Supreme Court has such power. AIR 
1966 SC 1418 (1422). 

• Section 8 — N^le 1 

(!) The irregularity arising on the 

ground of the absence of proper authority 
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M in snb-section (1) or sub-section (2), the provisions of 

tl)e Cooe ot Cnmmai Procedure, loUb shall, so far as they are not inconsistent 
with this Act, apply to the proceedings before a Special Judge; and for the pur¬ 
poses of the said provisions, the Court of the Special Judge shall be deemed to 
be a Court of Session trying cases without a jury or without the aid o¥ assessors 
ana the person conducting a prosecution before a Special Judge shall be deemed 
to be a public prosecutor. 

“[(3A) la particular, and without prejudice to the generality of the provisions 
contained in sub-section (3), the provisions of f [Sections 350 and 549] of the 
Code of Criminal Procedure, 1898, shall, so far as may be, apply to the proceed¬ 
ings before a Special Judge, and for the purposes of the. «:a\d nrovi.sions a Special 
Judge shall be deemed to be a Magistrate.”] 

(4) A Special Judge may pass upon any person convicted by him any sentence 
authorised by law lor the punishment of the offence of which such person is 
coiivicled. 

['"] Inserted by the Criminal Law Amendment Act, 1958 (2 of 1958) S 4 (27-2- 
1958). 

[t] Substituted for ‘Section 350’ by the Criminal Law Amendment (Amending) Act, 
1966 {22 of 19661, S. 2 (3-9-1966). 

STATE AMENDMENT 

West Bengal 

Section 8 shall not apply to the Slate of VVest Bengal.—See VV. B. Act 21 of 1949, 
Section l-'i 


Section 8 — Note 1 (coiitd.) 
in Ihc police <illiccr Investigating into an 
ollonce cai» neillier alVect the jurisdiction 
oj the Special Judge to take cognuance 
ol (lie oll'cnce on his report nor vitiate 
the liial held bv him al ter ' taking such 
o^gnizanec. AIK 1955 Pun 151 (153. 154) 
ILK (1955) PunJ 226 = 1955 Cri LJ 
1101 (FB). (Cognizance taken upon rc- 

p'lii ol police officer of a rank below 
Dcpiitv Superintendent based on investi- 
g; inm made bv him without an order 
Ij'otn a first class Magistrate.) 

(2) Seelion 191, Criminal P. C. is in- 

consi.slejil wilh the provisions of Sec¬ 
tion 7 (2) of this Act under which the 
accij.sed can have no choice of being 
liied bv a Courl other than of a special 
jiulgc. Ilcnce, Section 191 cannot apply 
tj) trial ol cases govcine<l bv this Act. 
AIR 1955 Pat 317 (319) = 1955 Cri LJ 
l(>cS9. ;• 

(3) Although It would be a seriou.s mis¬ 
take il a special Judge inv<ikes the provi¬ 
sions of Section 337. Criminal P. C. lo 
grant a pardon the pardon so granted will 
nol be vilialed in view of the fact lhat 
he has similar power under sub-section 
(2) of this section. 1957 Cri LJ 67 (69) 
(Madh B). 

(4) Section 8 (2) — Power of special 
jiidge to tender pardon — Need not be 
moved by prosecution — Action on re- 

' quest of accused can be taken — Joining 
bv prosecution to such request, however, 
essential. AIR 1968 SC 594 (598, 599). 

(5) The conferment of power under 
sub-section (2) On special Judges to grant 
pardons lo accused persons does not de¬ 
prive the power of the District Magistrate 


under Section 337, Criminal P. C-' and 
therefore there is no Illegality in a 
pardon granted by him in a case before 
il went up to the special Judge. AIR 
1958 SC 350 (352, 353) => 1958 SCR 1218 
1958 Cri-LJ 698 » ILR (1958) PunJ 
1310. 

(6) Granting of pardon — Jydical dis¬ 
cretion — Case pending before Special 
Judge — District Magistrate passing 
order under Section 337 (1) — Special 
Judge cannot set it aside — District 
A.'aglstrate’can grant pardon in case 
pending before Special. Judge, ('62) 40 
Mvs LJ 935 •* AIR 1959 Bom 437 (441) 
(DB). 

(7) Offence of bribery triable exclusive¬ 
ly by Special Judge— Final report under- 
Section 173, Crlmina^^. C., can be ac¬ 
cepted by District Magistrate — Depart¬ 
mental inquiry -under Para 4^6 of Police 
Regulation is not barred. AIR 1960 All 
618 (622, 623) 1960 Cri LJ 1290 (DB). 

(7-A) Trial under Section 5 (3) of Pre¬ 
vention of Corruption Act (1947) —• 
Provisions of Section 517 (3), Criminal 

P. C. apply Section 8 (3) of Criminal 
Law Amendment Act (1952) does not 
render them inapplicable. AIR 1970 
Manipur 40 (44). r'* ' 

(8) Under the Act (as it stood before 

its amendment bv Act 2 of 1958) a con¬ 
viction by a Special Judge based on evi¬ 
dence partly recorded by his predecessor 
was void. AIR 1958 Mad 571 (571) “ 

1968 Cri LJ 1412 (FB). (AIR 1954 Mad 
350, Overruled.) ♦♦ AIR I960 Andh Pra 
151 (152, 153) •* 1960 Cr LJ 307- 

[Sec also 'air 1958 All 492 (499, 500). 
= ILR (1951) 1 All 11 = 1958 Cri LJ 
834 AIR 1954 Pat 543 (544, 545) = 33 
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•[8A, Power to try summarily.—(I) M'Ir'ip a special JuH^e hies anv oflcm e 
specified in sub-section (1) ol Section h allo!;e<i to have been cominitteil , a 
public servant in relation to the coulravenlion of any special order refcn>’d to in 
.Section 12A of the Essential Coniinodities Act, 1955, tlicn, notwitbstandinji .ciy- 
Unng contained in sisb-seetion (1) of Section S of this Act or Section 2(in ui r!.e 
Code of Criminal Procedure, 1S98, llie sijecial Judge shall try the ofi'encp in 
a summary way, and the pmvisioiis ol Sections 252 to 265 (both inclusive) of ihe 
said Code shall, as far as may be, apply to such tiial: 


Section 8 — Note 1 (eoiitcl.) 

Pal 331 = 1904 Cri I.J 1770 ** (‘o3) 
ILR (1953) Punj 677 (682).] 

(9) By the amendment by Act' 2 ol 
1958, Section 350, Criminal P. C. ha.s 
been made applicable to Irials held bv 
Special Judges under this Act; See m>\v 
Section 8 {3-A). 

(10) (As amended bv Act II of 1958), 

— Proceedings before Sfiecial Jutige -- 
Power of succeeding Jiul.gc to base judg¬ 
ment on evidence recorded bv predeces¬ 
sor — Amending Act U of 1958 intro¬ 
ducing Section 350. Criminal P. C. ol 
1898 } — Section 350 applicable to pending 
cases (1962) 2 An WR 312 = 1963 (1) 

Cri LJ 650 (656. 657). 

(11-12) Section 8 (3-A) added bv Act 2 
of 1958 (making provi.sions of S. 3.')0, 
Criminal P. C., applicable to a trial bv 
Special Judge) has no relrospo«-tive 
clTect. 1982 SCD 565 (567) = (1962) 3 

SCR 328 = 1962 (1) Cr LJ 688 = AIK 
1962 SC 690 ( 694). 

(13» A special Judge can exercise all 
such powers under Section 503. Criminal 
P. C. which a Sessions Judge <an do 
under that section. AIR 1954 Punj 291 
(295) = ILR (1955) Pun] 354 = 195.5 
Cri LJ 72. 

(14) Power to transfer case pending 
before .special judge appointed under .\< 1 
— Supreme Court lias such power. AIR 
1966 SC 1418 (1422). 

(15) Offence exclusively triable bv 

Special Judge — Criminal P. C. (1898), 
Sections 526, 531 — Applicability — 

Special Judge having no territorial juris- 
diclion convicting accused — Conviction 
not illegal — Tlie provisions of S. 526 
of the Cr. P. C. empowering the High 
Court to transfer any case from a Crimi¬ 
nal Court subordinate to it to any oilier 
court competent to try it apply to a case 
before any Special Judge. AIR 1961 SC 
1629 (1631, 1632) = 1961 (2) Cri LJ 

811. 

(16) Cases against accused persons 
subject to military law pending before 
but not 'tried' by Special Judge before 
30-6-1966 — Accu.sed persons should be 
tried by Court Martial and not by Special 
Judge. AIR 1967 Ra] 221 (224). 

(17) Rule does not apply to a special 

Judge constituted under the Crirainal 
Law Amendment Act (1952) for trial ot 
an army personnel. AIR 1961 SC 1762 
(1774) - a962) 1 SCJ 231 = 1961 (2) 

(Jr LJ SiS, 


(18) Special Judge is empowered lo 
take cognizance of cciiain otVeiucs willi- 
out aifu.sctl being I’onnnilled. AIR 19.')9 
Bom 4%57 (410. 441). 

(19) Cognizance under not conlincd lo 
police report — OlVcncc under Scclion 5 
(2) of Act 2 of 1947 — No investigation 
by oiricers specified in Scclion 5-.V — 
C<»gnizance taken on complaint bv Circle 
Inspeclor ii \alid. .-MR 1966 Pat 15 (17) 
(DB). 

(20) Court of Special Judge i.s Criminal 
Court inferior lo Iligli Court and lis 
orders i-an be revised bv High 

umlcr S’eclions 435. 439, Criminal P. C. 
1969 Cri L.I 557 (.563) = 10 Guj I.R 537. 

(21) Scclion 19.3 Cr. P. C. 11898) < .tn 
be invoked b\' spircial Judge — Colleelur 
of Cu.sloms can prefer complaint in i‘'s- 
pect of ollence under Pre\enlion (O' Cor* 
ruplion .Act. AIR 1966 Mad 4.32 (4:;4l. 

(22) Special Judge: is Court ol Se.ssion 
l|•^■ing cases without jurv or without llu: 
aid of asscs.sors. .AIR 1966 Mad 4.32 (4.33). 

(23) Magistiate is not deprived of liis 
power bv anv provision ol the Act lo 
lake cognizama* ol on'ence even wlu'ie 
oll'encc i.s cxclnsivelv li'ia])le bv .Sijcciul 
Judge. AIR 1967 Pal 416 (422) 

(24l Pr«)visions of Cr. P. C. appiv lo 
piau'ceding before a Special Judge. W’ord 
'pr«K-eedings’ does nol appiv onlv to |)i'o- 
eecdings afler cognizance has been lakni. 
AIR 1959 Ker 311 (314) = 19.59 Cri LJ 
1172. 

(25) Section doe.s not confer exclusive 
jurisdiction on Special Judge In lega-d 
lo taking c«)gnizauce of a case- AIR 1969 
Dellii 26 (42. 43) |DB). 

(26) The p<»wer.s of a Special Judge h) 

take cognizance of olVcnce.s speedied in 
Section 6 are wide and unlimited. He 
may act on a report subiniUed by a 
police ofTiccr. He may act on a privale 
complaint or he may also act tm the 
}ja.sis of any information derived fr<im 
anv source and also on hi.s personal 

knowledge and su.spicion. The Special 

Judge has been clothed with special 

authority to lake cognizance of olFences 
under Scclion 6 of the Act. AIR 1962 
Bom 205 (208 to 214) = 1962 (2) Cr 
LJ 326 (DB). 

(27) Provision.s of- Prevention of Cor¬ 

ruption Acd in the matter of investigation 
not slrictly cnmplicfl witlj — Trial not 
nece.ssarilv b>id. 1962 (1) Cr LJ 142 

(Guj) (0B). 
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Provided tliat, in the case of any conviction in a summary trial under this 
section, it shall be lawful for the special Judge to pass a sentence of.imprison¬ 
ment for a term not e.xceeding one year. 

(2) Notwithstanding anything to the contrary confanied in this Act or in the 
Code of Criminal Procedure, 1898, there shall be no appeal by a convicted person 
in any case tried summarily under this section in which the special Judge passes 
a sentence of imprisonment not exceeding one month, or of fine not exceeding 
two thousand rupees, or both, whether or not any order under Section 517 of the 
said Code is 'made in addition to such sentence, but an appeal shall lie where 
any sentence of imprisonment or fine in excess of the aforesaid limits is passed 
by the special Judge. 

(3) Where any notification ^is issued uncfer sub-section (I] of Section 12A 
of the Essential Commodities Act, 1955, in relation to a special order, all cases 
triable summarily under this section in relation to such special order and pend- 
hig on the date of the issue of such notification shall, if no witnesses have been 
examined before the said date, be tried by the special fudge in a summary way 
under this sectioJi.] 

[®] Inserted !)>■ Essential Commodities (Amendment) Act, 19fi4 (47 of 1964) (as 

anitnclec! !>>• Act 14 of 1970), S. 3 (w. r. c. f. 5-11-1964): To be in.iorce till 
31-12-71. 


9. Appeal and rexasion.—The High Court may exercise, so far as they be 
applicable, all the powers conferred by Chapters XXXI and XXXII of the Code 
ol Criminal Procedure, 1898 on a High Court as if the Court of the Special 
Judge were a Court of Session trying cases without a jury vvithiu the local limits 
of the jurisdiction of the High Court. 

STATE AMENDMENTS 

Coa, Daman and Dui 


In its application to tl\e Union 
for the words ‘High Court,’ where 
the words “Judicial Commissioner’s 
1966, Pt. II, S. 3 (i), page 1837, 


lerritory ot Coa, Daman and Diu, in Section 9, 
they occur ttjr the first and diird tiilie, sub.stitule 
Court”—See C. .S. R. 16.34. C;az. of Ind„ 29-10- 


Wcsl Bengal 


Section 9 shall not apply to the State of West Bengal.—See W. B. Act 21 of 1949, 
Section 13 


10. Transfer of certain pending cases.—.‘Uf cases triable by a Special Judge 
under Section 7 which, immediately before the commencement of this Act, were 


SccliOn 0 — Note 1 

il) Section 9 is not a surplusage but it 
indicates the intention of the legislature 
to confer the status of a sessions Judge 
upon special Judges. Since the section f 
has stated that the Court of special 
Judge shall be deemed to be a Court of 
session, it is incumbent on all Courts of 
law to follow the statutory direction with 
out entering into any enquiry as to 
wlielher the special Judge is in essence a 
sessions Ju<lge or not- AIR 1958 All 492 
(499) = ILR (1958) 1 All 11 = 1958 
Cri LJ 8.34. 

(2) Rule .3 made bv Central Govern¬ 
ment under S. 549, Criminal P. C. does 
not apply to a special judge constituted 
iiuclcr the Criminal Law Amendment Act, 
1952. AIR 1961 SC 1762 (1774). 

(.3) Court of Special Judge is Criminal 
Court inferior to High Court and its 
orders can be revised by High Court 
under Sections '435, 4.30 Cr. P. C. 1969 
Cr LJ 657 (5G8) = ILR (1968J Guj 67. 


Section 10 — Note 1 

(1) Magistrate who at the commence- 
nenl of this Act has before him a case 
[overned by it has no option but to send 
t to the special Judge whether it is in 
he stage of enquiry or trial- AIR lJp4 
>at 543 (644) = 33 Pal 331 = 1954 Cn 

.J 1770 (DB). , • 

(2) In cases triable by special Judgi^ 
inder Section 7 of this Act and which 
^ere pending before Magistrates the coo^ 
ncncement of the Act ipso facto deprive 
hem of iurisdiclion to try the same any 
urther. AIR 1957 SC 503 (506, M7) -| 
957 SCR 678 = 1957 Crl LJ 605 ** AI^ 
955 Pat 88 (92) = 33 Pat 872 = 

>i LJ 379 (DB). (Non-appomtment Pt 
pecial Judge’ irrelevant to the question.i 

(3) A case .in which the Magistrate had 
lot pronounced a judgment before 
ommencement of the Act was a 
lending before him on the date of lue 

\.n which he must have 

he special Judge. AIR 1957 SC ^ (509) 
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pending before any Magistrate shall, on such commencement* be forwaided for 
trial to die Special Judge having jurisdiction over such cases. 

[*] That is, 28th July, 1952. 

STATE AMENDMENT 

West Bengal 

Section 10 shall not apply to the State of West Bengal.—W. B. Act 21 of 1949, 
Section 10. 


•[11. Military, naval and air force laws not to be affected.—(1) Nothing in 
this Act shall affect the jurisdictioa exercisable by, or the procedure applicable 
to, any Court or other authority under any military, naval or air force law. 

(2) For the removal of doubts, it is hereby declared that for the purposes of 
any such law as is referred to in sub-section (1), the Court of the Special Judge 
shall be deemed to be a Court of ordinary criminal justice.] 

[®] 'inserted, and shall be deemed always to have been in.serted, by the Crimma/ 
Law Amendment (Amending) Act, 1966 (22 of 1966), S. 3 (3-9-1966). 

NOTE._For validation and indemnity of proceedings under any military, naval or 

air force law before 30-6-1966 and of cases pending before a Special Judge 


Section 10 — Note 1 (conld.) 

= 1957 SCR 678 “ 1967 CpI LJ 605. 
(AIR 1954 Bom 327, Affirmed.) *• AIR 
1955 Assam 214 (216) = ILR (1954) 6 

Assam 264 = 1955 Cri U 1321 (DB). 
(Note.— The view held in this case that 
a judgment pronounced by a Magistrate 
after the commencement of the Act but 
before the appointment of a special 
Judge was not one passed without iuris- 
diction must be considered to be over¬ 
ruled by AIR 1957 SC 503 which has 
held that the jurisdiction of the Magis¬ 
trate ceases ipso facto with the com¬ 
mencement of the Act.) 


(4) Section 10 did not purport to 
transfer cases pending in the Court of 
Session at the commencement of the Act 
to the Court of the Special Judge. Where 
a case was transferred to the Court of 
Session before the Act came into force 
and was pending before the Assistant 
Sessions Judge when the Act came into 
force, he has jurisdiction to try the case. 
AIR 1969 SC 831 (832) = (1969) Supp (2) 
SCR 776 = 1969 Cp LJ 1120. (AIR 1957 
SC 603, Foil.) 

(5) Transfer of pending case to Special 
Judge — "Pending” — Meaning of — 
Case in which order of commitment is 
passed before Act came into force -- 
Not a pending case. AIR 1962 SC 1673 
(1678, 1679) = (1963) 1 SCR 121 = 1962 
(2) Cri LJ 510. 

(6) In giving effect to the provisions of 
Section 10 which arc mandatory the 
Question of hardship to parties is irrele¬ 
vant. AIR 1954 Pat 543 (544) = 33 Pat 
831 = 1954 Cr U 1770 (DB). 

(6a). A Court is not required to hear 
the parlies before it acts under ^Section 
10 AIR 1964 Pat 543 (544) = 33 Pat 

331 “ 1954 Cri LJ 1770 (DB). 

(7) Section 10 does not affect the juris, 
diction of Courts other than “magistrates 
Courts over pending cases* AIR 1953 Mad 


451 (454) = ILR (1953) Mad 667 = 
1953 Cri LJ 882. 

(8) In the case of an act or omission 
in respect of which the prosecution have 
the option of charging a public servant 
either under the olher provisions of the 
Penal Code or under the Prevention of 
Corruption Act and they have adopted 
the former course, Section 10 of this Act 
cannot be invoked to divest the Magis¬ 
trate of his jurisdiction to continue the 
trial of the case. AIR 19.54 Bom 549 
(550) = ILR (1955) Bom 159 = 1954 
Cri LJ 1745 (FB). 

(9) Where an accused has been 
charged with olher offences besides those 
covered by the Act the Magistrates' 
jurisdiction to try .those other offences 
must be considered to be only under sus¬ 
pension when the case is forwarded to 
the special Judge under Section 10. 
Therefore, if the special Judge finds for 
some reason that he cannot take cogniz¬ 
ance of the case and returns the case to 
the Magistrate for trial of the other 
offences the Magistrate could validly pro¬ 
ceed to try those offences. AIR 1957 Trl 
18 (21) = 1957 Cri LJ 394. 

(10) Section 10 which is a law made 
by the Parliament is not rendered invalid 
by the fact that in its operation it 
amounts to retrospective legislation. AIR 
1954 Madh B 206 (208) = 1954 Cri LJ 
1739. 

(11) The proi^isions of Section 526 of 
Cr. P- C. empowering the High Court to 
transfer any case from a Criminal Court 
subordinate to it to any other court 
competent to try it, apply to a case be¬ 
fore any Special Judge. AIR 1961 SC 
1629 (1631) = 1961 (2) Cri LJ 811. 

(12) Magistrate is not deprived of his 
power by any provision of the Act to 
take cognizance of offence even where 
offence is exclusively triable by Special 
Judge. AIR 1967 Pat 415 (422) = 1967 
Cri LJ 1677) (DB). 
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immediately before 30-6-66, see Ss. 4 and 5 of the Criminal Law Amendment 
(Amending) Act (22 of 1966). 


[THE] CRIMINAL LAW AMENDMENT ACT, 1961 

(ACT xxm OF 1961)“ 

[The Act printed here is as on 15-11-1969.] 

CONTENTS 


1. Short title and extent. 

2. Questioning the territorial integrity 

or frontiers of India in a manner 
prejudicial to the interests 
safety and security of India. 

3. Statements etc., in a notified area 

prejudicial to maintenance of pub- 

Statement of 

“Certain recent developments in the 
regions adjoining the borders of India 
and in other parts of the country likely 
to jeopardise the security of the country 
and its frontiers point to the necessity of 
placing curbs on such activities. The 
Criminal Law Amendment Bill, 1960, ac¬ 
cordingly seeks to provide for punish- 


11c order, etc., therein or to safety 
or security of India and regulation 
of entry of persons in such area, 
t. Power to declare certain publica¬ 
tions forfeited and to issue search 
warrants for the same. 

Application to High Court to set 
aside order of forfeiture. 

Objects and Reasons 

ment to persons who may question the. 
territorial integrity or frontiers of India 
in a manner prejudicial to the safety and 
security of the country, and for other 
cognate matters.” 

—Gaz. of Ind., 1960, Extra, Ft. Il-Sec- 
tion 2. p. 938. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Ext. by Regns. 12 of 1962; 6 of 1963; 7 of 1963. 


[THE] CRIMINAL LAW AMENDMENT ACT, 1961 

(ACT XXIH OF 1961) 

[17th May, 1961.] 

An Act to supplement the criminal law. 

BE it enacted by Parliament in the Twelfth Year of the Republic of India as 
follows :— 

[®] For Statement of Objects and .Reasons, see Gaz. of India, 1960, Ext., Pt. II- 
Sec. 2, p. 93& 

1. Short title and extent.—(1) This Act may be called THE CRIMINAL 
LAW AMENDMENT ACT, 1961. 

(2) It extends to the whole of India except the State of Jammu and Kashi- 

mir. 

The Act has been extended to the Union Territory of (i) Goa, Daman and Diu 
by Regulation 12 of 1962 (1-1-1964) (ii) Dadra and Nagai* Haveli, by Rcgn. 6 of 1963 
(1-7-1965) and (hi) Pondicherry, by Regn. 7 of 1963, (1-10-1963). 

2. Questioning the territorial integrity or frontiers of India in a manner 
prejudicial to the interests of safety and security of India.—Whoever by wonls 
either spoken or vmtten, or by signs, or by visible representation or otherwise, 
questions the territorial integri^ or frontiers of India in a manner which is, or¬ 
is likely to be, prejudicial to the interests of the safety or security of India, shall 
be punishable with imprisonment for a term which may extend to three years, or 
with fine, dr with both. 

3. Statements, etc., in a notified area* prejudicial to maintenance of 
public order, etc., therein or to safety or security of India and regulation of entry 

Section 3 Note 1 . ■ 

(1) Notified area under sub-section (3) expiry of period — Order passed 

-—Petitioner granted permit to enter and trarily and in violation of rules 

remain in it for prescribed period — play — Order quashed^ AIR 1968 'Delhi 

Subsequent cancellation of permit before 49 (54). ,ri 

. ; -• V .loVj 


I 
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•f persons In such area.—(1) If the Cental Government consider.s that in the 
interests of the safety or security of India or in the public interest, it is neces¬ 
sary or expedient so to do, it may, by notification in the Official Gazette, declare 
any area adjoining the frontiers of India to be a notified area; and thereupon, 
for so long as &e notification is in force, such area shall be a notified area for 
the purposes of this section. 

(2) Whoever makes, publishes or circulates in any notified area any state¬ 
ment, rumour or report which is, or is likely to be, prejudicial to the maintenance 
of public order or essential supplies or seivices in the said area or to the interests 
of die safety or security of India, shall be punishable with imprisonment for a 
term which may extend to three years or with fine, or with both. 

(3) On and after such day as may be specified in, and subject to any exemp¬ 
tions for which provision may be made by, a notification issued under sub-sec¬ 
tion (1), no person who was not immediately before the said day a resident in 
the area declared to be a notified area by the notification shall enter or attempt 
to enter that area or be therein except in accordance with the terms of a per¬ 
mit in writing granted to him by a person, not below the rank of a Magistrate 
of the first class, specified in the said notification. 

(4) Any police officer, not below the rank of Sub-Inspector of Police, may 
search any person entering or attempting to enter, or being in, or leawng, a 
notified area and any vehicle, vessel, animal or article bixDught in by such per¬ 
son, and may, for the purpose of the search, detain .such person, vehicle, vessel, 
animal or article; 

Provided that no woman shall be searched in pursuance of this sub-secfiua 
except by a woman authorised in this behalf by the police officer 

(5) If any person is in a notified area in contravention of the provisions of 
sub-section (3), then, without prejudice to any other proceedings which may ))e 
taken against him, he may be removed therefrom by or under the direction of. 
any police officer on duty in the notified area, not below the rank of Sub-Inspec¬ 
tor of Police, 

(6) If any person eritent or attempts to enter a notified area or is therein 
in contravention of any of the provisions of sub-section (3), he shall be punish¬ 
able with imprisonment for a term which may extend to one year, or with fine, 
or with both. 

[*] For declaration of certain areas adjacent to frontiers of India as notified areas m 
Himachal Pradesh and Uttar Pradesh, see G. S. R.s 377, 378, 379 and 380 
dated 23-3-1962, published in Gaz. Ind., 31-3-1962, Ft, II, Section 3 (i), pp. 372, 
373, 374. G. S. R.s 379 and 380 have been subsequently amended by G. S. R. 
896, Gaz. Ind., 1963, Pt. II, S. 3 (i), p. 1021, 

» 

4. Power to declare certain publications forfeited and to Issue search 
warrants for the same.—(1) Where any newspaper or book as defined in t|ie 
Press and Registration of Books Act, 1867, or any other document, wherever 
printed, appears to the State Government to contain any matter the publication 
of which is punishable under Section 2 or sub-section (2) of Section 3, the State 
Government may, by notification in the Official Gazette, stating the grounds of 
its opinion, declare every copy of the issue of the newspaper containing such 
matter and every copy of such book or other document to be forfeited to the 
Government, and thereupon' any pob'ce officer may seize the same wherever 
found and any Magistrate may by warrant authorise any police officer not below 
the rank of Sub-Inspector to enter upon and search for the same in any premises 
where any copy of such issue or any copy of such book or other document may 
be or may be reasonably suspected to be. 

(2) The powers conferred by sub-section (1) on the State Government may 
also be exercised by the Central Government. • 
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(3) In sub-section (1) “document” includes also any painting, drawing or 
photograph, or other visible representation. 

5. Application to High Court to set aside order of forfeiture.—(1) Any 
person having any interest in any newspaper, book or other document in respect 
of which an order of forfeiture has been made under Section 4 may, within two 

montlis from the date, of such order, apply to the High Court to set aside such 

order on the ground that the issue of the newspaper, or the book or other docu¬ 
ment in respect of which the order was made did not contain any matter of such 
a nature as is referred to in sub-section (1) of Section 4. 

(2) The provisions of Sections 99C to 99F of the Code of Criminal Pro¬ 

cedure, 1898 shall apply in relation to an application under sub-section (1) as 
they apply in relation to an application under Section 99B of that Code and the 
reference in Section 99D to seditious or other matter of such a nature as is re¬ 
ferred to in sub-section (1) of Section 99A of that Code shall be construed as a 

reference to any matter of such a nature as is referred to in. sub-section (1) of 
Section 4 of this Act. 

(3) No order passed or action shall taken under Section 4 shall be called in 
question in any Court otherwise than in accordance with the provisions of this 
section. 


[THE CODE OF] CRIMINAL PROCEDURE, 1898 

(ACT V OF 1898) 

tTlie text of the Code printed here is as on 30-11-1969.] 

CONTENTS 


PART I 
PRELIMINARY 

CHAPTER I 

SECTIONS 

1. Short llllc. Conmiencement, Extent. 

2. [Repealed.] 

3. References. to Code of Criminal 

Procedure and other repealed 
enactments. 

Expression in former Acts. 

« 

4. Definitions. 

Words referring to Acts* 

Words to have same meaning mm 
tn Indian Penal Code. 

5. Trial of offences under Penal Code. 

Trial of offences against other 
laws. 




PART n 

CONSTITUTION AND POWERS OF 
CRIMINAL COURTS AND OFFICES 

/ CHAPTER 11 

OF THE CONSTITUTION OF CRIMINAL 
COURTS AND OFFICES 

A. —Classes of Criminal Co^ts* 

6. Classes of Criminal Courts. 

B. —Territorial Divisions. , 

i"' 7. Sessions divisions and districts 

Power to alter divisions and 

districts. ^ . 

Existing divisions and dlstrlcis 
maintained HU altered. 
Presidency-towns to he deemed 
districts. 

9. Power to divide dlstrlcis into sub¬ 
divisions. , . . ^ 

Existing sub-divisions malntalneo, 




fl) Accused appearing in Court before 
30-6-1966 in obedience to summons —■ 
Section applies to the case even though 
some of the documents referred to in 
Section 173, Criminal P. G., were not 
given to accused even long after 30-6-1966 
— In view of Section 251-A (1), Criminal 
P. C., trial in the case must be taken to 
have commenced long before ^ 30-6-1966 
when the accused appeared in Court, 
AIR 1970 Assam 43 (46) (DB). 


SecUon 5 — Note 1 . . • i. 

(2) Accused charged and^ ^ tried 


person not amenable to milita^. navw 
or air force law — Chai^e-sheet 
mined and trial commenced 
30-6-1966 — Proceedings can be ^n^l 
tinned by Special Judge even u 
had been framed after 30-6-1966 --Word 
‘charged* in section means only the auo 
mission of a charge-sheet before tiwj 
date and not the framing of a charge 
the Court. AIR 1970 Assam 43 (Wl 
(DB). 
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SECTIONS 

G. —Courts and offices outside 
the Prcsldcncy-towus, 

9. Court of Session, 

10. District M&ftlstrate. 

11* Officers tcmpornrUy succccdins to 
vacancies In office of District 
Maitistrate. 

12. Subordinate MoKlsIratcs. 

Local limits of their .liirt.sdlctlon. 

13. Power to put Maf<istrate In charge 

of sub-division. 

Delegation of powers to District 
Magistrate. 

14. Special Magistrates. 

15. Benches of Magistrates. 

Powers exercisable by Bench In 
absence of special direc¬ 
tion. 

16. Power to frame rules for guidance 

of Benches. 

17. Subordination of Magistrates and 

Benches to District Magistrate; 

To Sub-dtvlslonal Magistrate. 

Subordination of Assistant Sessions 
Judges to Sessions Judge. 

D. —Courts of Presidency Magis¬ 

trates. 

18. Appointment of Presidency Magis¬ 

trates. 

19. Benches. 

20. Local limits of Jurisdiction, 

21. Chief Presidency Magistrate. 

E. Justices of the Peace. 

22. Justices of the Peace for tb^ 

mufassal. 

23. [Repealed.] 

24. [Repealed.] 

25. Ex-officlo Justices of the Peace. 

F. — Suspension and Removal. 

26. [ Repealed.] 

27. [Repealed.] 


CHAPTER ni 
POWERS OF COURTS 


A. —Description of Offences cogni¬ 

sable by ea'cb Court. 

28. Offences under Penal Code. 

29. Offences under other laws. 

29A. [Repealed.] 

29B. Jurisdiction Id the case of fuvcnil- 

90. Offences punishable with Imprison¬ 
ment not exceeding seven years. 

B. — Sentences which may be pass¬ 

ed by Courts of various Class¬ 
es. 

81. Sentences which High Courts and 
Sessions Judges may pass. 

32. Sentences which Magistrates may 
paas. 


83. Power of Magistrates to sentence 
t<p to impiisonmenl In default of 


4 ’ 


fine* 


Proviso ns to certnln rnses. 

34. Higher powers of certain District 

Magistrates. 

34A. [Repealed.] 

35. Sentence In cases of conviction of 

several offences at one trial. 
Maximum term of punlsliinenf. 

C. —Ordinary and Additional 

Powers, 

36. Ordinary powers of Magistrates. 

37. Additional powers confcrrabic on 

Magistrates. 

38. Control of District Magistrate's 

investing power. 

D. —Conferment, Continuance and 

Cancellation of Powers. 

30. Mode of conferring powers. 

40. Powers of officers appointed. 

41. Powers may be cancelled. 


PART III 

GENERAL PROVISIONS 
CHAPTER IV 

OF AID AND INFORMATION TO THE 
MAGISTRATES, THE POLICE AND 
PERSONS MAKING ARRESTS 

42. Public w’hcn to assist Magistrates 

an|| police. 

43. Aid to person, other than police 

officer, executing warrant. 

44. Public to give information of cer. 

tain offences. 

45. Viilage-beadmen. accountants, land¬ 

holders and others bound to 
report certain matters. 

Appointment of vi]l.*igc-hcadmcn by 
District Magistrate or Siib'divi- 
sional Magistrate in certain 
eases for purposes of tills sec¬ 
tion. 


CHAPTER V 

OF ARREST, ESCAPE AND RETAKING 

A. — Arrest generally. 

46. Arrest how made. 

Resisting endeavour to arrest. 

47. Search of place entered by person 

sought to be arrested. 

48. Procedure where ingress not 

obtainable. 

Breaking open zanana. 

1 

49. Power to break open doors and 

windows for purposes of libera¬ 
tion. 

60. No unnecessary restraint, 

61. Search of arrested persons. 

62. Mode of searching women. 

53* Power to seize offensive weapons. 

B. —Arrest without Warrant. 

64, When police may arrest without 
, warrant. 
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SECTIONS 

55- Arrest of vagabonds, habitual 
robbers, etc. 

66. Procedure when police officer 

deputes subordinate to arrest 
\«itiiout warrant. 

67. Refusal to give name and residence. 

68. Pursuit of offenders into other 

Jurisdictions. 

69. Arrest by private persons and pro¬ 

cedure on such arrest. 

60. Person arrested to be taken before 

Magistratfe or officer in charge 
of police-station. 

61. Person arrested not to be detained 

more than twenty-four hours. 

62. Police to report apprehensions. 

63. Discharge of person apprehended. 

64. Offence committed in Magistrate's 

presence. 

65. Arrest by or In presence of Maitis- 

irate. 

66. Power, on escape, to pursue and 

retake. 

67. Provisions of Sections 47, 48 and 

49 to apply to arrests under See« 
tion 66. 


CHAPTER VI ^ 

OF PROCESSES TO COMPEL 
APPEARANCE 

A. — Summons. 

68. Form of summons. 

Summons by whom served. 

69. Summons how served. 

Signature of receipt for summons. 

70. Service when person summoned 

cannot be found. 

71. Procedure when service cannot be 

effected as before provided. 

72. Service on servant of Government 

or of Railway Company. 

73. Service of summons outside local 

limits. 

74. Proof of service In such cases, and 

when serving officer not present. 

B. —Warrant of Arrest. 

75. Form of warrant of arrest. 

Continuance of warrant of 

arrest. 

76. Court may direct security to be 

taken. 

Recognizance to be forwarded* 

77. Warrants to whom directed. 

Warrants to several persons. 

78. Warrant may be directed to land- 

holders, etc. 

79. Warrant directed to police officer. 

80. Notification of substance of 

warrant. 

81. Person arrested to be brought 

before Court without delay. 


82. Where warrant may be executed. 

83. Warrant forwarded for execution 

outside Jurisdiction. 

84. Warrant directed to police officer 

for execution outside Jurisdiction. 

86. Procedure by Magistrate before 
against whom warrant issued. 

86. Procure by Magistrate before 
whom person arrested Is brought. 


C. —Proclamation and Attachment 

87. Proclamation for person abscond. 

log. 

88. Attachment of property of person 

absconding. 

89. Restoration of attached property. 

D. —Other Rules regarding Pro¬ 

cesses. 

90. Issue of warrant In lieu of, or in 

addition to summons. 

81. Power to take bond for appear¬ 
ance. 


92. Arrest on breach of bond for 

appearance* 

93. Provisions of this Chapter general¬ 

ly applicable to summonses and 
warrants of arrest. 


E. — Special Rules regarding pro¬ 
cesses In certain cases. 

93A. {Repealed.] 


CHAPTER VII 

OF PROCESSES TO COMPEL THE 
PRODUCTION OF DOCUMENTS AND 
iTHER MOVABLE PROPERTY, AND 
FOR THE DISCOVERY OF PERSONS 
WRONGFULLY CONFINED 

A. —Summons to Produce* 

94. Summons to produce document or 

other tbiog. 

95. Procedure as to letters and tele¬ 

grams. 

B. — Search warrants. 

96. When search-warrant may be Issn- 

ed. 

97. Power to restrict warrant. 

98. Search of house suspected to con¬ 

tain stolen property, fonted ^ docu¬ 
ments, etc. 

99. Disposal of things found In search 

beyond Jurisdiction. 

99A. Power to declare certain pnbllM- 
tlons forfeited, and to Issue 
search-warrants for the same. 

99B. Application to High Court to set 
aside order of forfeiture. 

99C. Hearing by Special Bench* 

09D. Order of Special Beficli setHng 
aside forfeiture. . ^ 

99E. Evidence to prove natnre or tend¬ 
ency of newspapers. 
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SECTIONS 

e9F. Procedure tn Htsh Court. 

990. Jurisdiction barred. 

' C. —Discovery of persons wrong¬ 
fully confined. 



Search lor persons wrongfully con^ 
fined. 


D. —General Provisions relating to 
Searches. 


t01« Directions, etc^ of senreu-warrants. 

102. Persons In charge of closed place 

to allow search. 

103. Search to be made In presence of 

witnesses. 

Occupant of place searched may 
attend. 

% 

' ^ E. — Miscellaneous. 

104. Power to Impound documents, eic^ 

produced. 

105. Magistrate may direct search in 

his presence. 


CHAPTER VII-A 

SPECIAL RULES REGARDING 
PROCESSES IN CERTAIN CASES 

% 

104A. Special rules regarding processes 
In certain cases. 


PART IV 

PREVENTION OF OFFENCES 


• CHAPTER Vin 

OF SECURITY FOR KEEPING THE 
PEACE AND FOR GOOD BEHAVIOUR 


A. —Security for keeping the 
Peace on convlctioo. 

106. Security for keeping the peace on 
conviction. 


B. —Security for keeping the 
Peace In other Gases and Secu¬ 
rity for Good Behaviour, 

107. Security fop keeping the peace tn 
.. ^ other cases. 


Procedure of Magistrate not era« 
' ^ powered to act under sub¬ 

section (1). 

108. Security for good behaviour from 

persons disseminating sediUoua 
matter. 

109. ' Security for good behaviour from 
u ■ vagrants and suspected persons. 

110. Security for good behaviour from 

habitual offenders. 


111. [Repealed.] 

112. Order to be made* 


113. Procedure in respect of person 
present In CourL 

,114. Summons or warrant tn case of 
person not so present. 


115. Copy of onler under Seetlon 112 
to aecuiiipuny summons or 
warrant, 

110. power to dispense wllh personal 
nltendimce. 

117- Inquiry as to truth of iiiformntlou. 

118. Order to give security. 

119. Dlseburge of person informed 

against 

C. — Proceedings In all Cases sub. 
sequent to order to furnish 
Sci'iiHly. 

120. Commencement of period for 

which security is required. 

121. Contents of bond. 

122. Power to reject sureties. 

123. Imprisonment in default of serti- 

rlly. 

Proceedings when to be laid 
before High Court or Court 
of Session. 

Kind of Imprisonment. 

124. Power to release persons Imprison¬ 

ed for failing to give security. 

125. Power of District Magistrate U> 

cancel any bond for keeping the 
peace or good behaviour. - 

126. Discharge of sureties. 

126A. Security for unexpired period of 
bond. 

CHAPTER IX 
UNLAWFUL ASSEMBLIES 

* 

127. Assembly to disperse on command 

of Magistrate or police-officer, 

128. Use of civil force to disperse. 

129. Use of military force. 

130. Duty of officer commanding troops 

required by Magistrate to dis¬ 
perse assembly. 

131. Power of commissioned mliilary 

officers to disperse assembly. 

132. Protection against prosecution for 

act done under ttda Cfaaptex. 
132A. Definitions. 

CHAPTER X 
PUBLIC NUISANCES 

133. Conditional order for removal of 

nuisance. 

134. Service or notification of order. 

135. Person to whom order Is address¬ 

ed to obey or show cause or 
claim Jury, 

136. Consequence of his falling to do 

so. 

137. Procedure wnere fie appears to 

show cause. 

138. Procedure where he claims jury. " 

139. Procedure where Jury finds Magis¬ 

trate's order to be reasonable. 

* a 

139A. Procedure where existence of Pub¬ 
lic right Is denied. 
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SECTIONS 

140. Procedure on order being made 

absolute* 

Consequences of disobedience to 
order. 

141. Procedure on failure to appoint 

jury or omission to return 
verdict. 

142. In.iuncUon pending inquiry. 

143. Magistrate may prohibit repetition 

or continuance of public nui^ 
ance. 

CHAPTER XI 

TEMPORARY ORDERS IN URGENT 
CASES OF NUISANCE OR 
APPREHENDED DANGER 

144. Power to issue order ^solute at 

once in urgent cases of nuisao'^o 
or apprehended danger. 

CHAPTER XII 

DISPUTES AS TO IMMOVABLE 

PROPERTY 

145- Procedure where dispute concern- 
ing land, etc., is likely to cause**' 
breach of peace. 

Inquiry as to possession. 

Party in possession to retain pos< 
session until legally evict¬ 
ed. 

146. Power to attach sub.lect of dis¬ 

pute. 

147. Disputes concerning rights of use 

of immovable property, etc. 

148. Local Inquiry. 

Order as to costs. 

CHAPTER XIII 

PREVENTIVE ACTION OF THE 

POLICE 

149. Police to prevent cognizable of¬ 

fences* 

150. Information of design to commit 

such otTenccs. 

151. Arrest to prevent such ofTenccs. 

152. Prevention of injury to public pro¬ 

perty. 

153. Inspection of weights and measure 

^s. 


PART V 

INFORMATION TO THE POLICE AND 

THEIR POWERS TO INVESTIGATE 

CHAPTER XIV 

154. Information In cognizable cases. 

155. Information in non-cognizable * 

cases. 

Investigation into non-cognizable 
cases. 

156. Investigation Into cognizable cases.' 

157* Procedure where cognizable of¬ 
fence suspected: • f ./ 

Where local Invesllgatton dis¬ 
pensed with; where police- 
officer in charge sees no 


sufTicient ground for fn- 
vesUgaflou. > 

158. Reports under Section 167 how 
I submitted. 

159. Power to bold invesHgatlon or 

preliminary inquiry. 

160. Police officer’s power to require 

attendance of witnesses. 

161> Examination of witnesses by police. 
162. Statements to police not to be 

signed; use of such statements In 
evidence. 

16.3. No Inducement to be offered. 

104. Power to record statements and 
confessions. 

165. Search by police-officer. 

106. When officer in charge of police 
station may require another to 
issue search w*arrant. 

167. Procedure when Investigation can¬ 

not be completed in twenty-four 
hours. 

168. Report of Investigation by sub¬ 

ordinate police-officer.' 

169. Release of accused Yhen evidence 

deficient. 

-170. Case to be sent to Magistrate 
when evidence is sufficient. 

171. Complainants and witnesses not to 

be required to accompany police, 
officer. 

Complainants and witnesses to 
be subjected to restraint. 

Recusant complainant or witness 
may be forwarded in 
custody. 

172. Diary of proceedings in investiga¬ 

tion. 

73. Report-of police-officer. 

174. Police to Inquire and report on 
suicide, etc. 

176, Power to summon persons. 

176. Inquiry by Magistrate Into cause 
of death. 

Power to disinter corpses. . 


PART VI 

PROCEEDINGS IN PROSECUTIONS 

'* , CHAPTER XV 

OF THE JURISDICTION OF THE 
CRIMINAL COURTS IN ENQUIRIES 

AND TRIALS 

A. —Place of Inquiry or lcla|i 

177. Ordinary place of . Inquiry and 
trial. - .‘itl 

178- Power to order cases )}<? to be tried 
In different sessions divisions. 

179. Accused triable In district where 

act Is done, or where consequence 
ensiles. 

180. Place of trial where act Is office 

by reason of . relation to ' other 
•ffenc^. 
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SECTIONS 

181. Being a thug or brlonaing U> a 

gang of dacolls, eseufie from cus¬ 
tody, etc. 

Crtmlnnl mlsnppropriallnn and 

criminal breach of trust. 

Theft. 

Kidnapping and abduction* 

182. Place of Inquiry or trial where 

scene of olTcncc Is micerlain, or 
not In one district only, or where 
olVence Is continuing, or consists 
of several acts. 

183. Offence conimlllcd on a loiirncy. 

184. Offences against Railway. Tele¬ 

graph. Post OtTIce and Anns 

Acts. 

185. High Court to decide. In case of 

doubt, district where Inquiry or 
trial shall take place. 

188. power to Issue summons or 
warrant for offence committed 
beyond' local .furlsdlclion, 

Maglstrlal shall take place, 
the State. 

187. Procedure where warrant Issued 

by subordinate Magistrate. 

188. LlabUlty of citizen of India for 

offences committed out of India. 

Political Agents to certify fitness 
of inquiry into charge. 

189. Power to direct copies of deposi¬ 

tions and exhibiU to be received 

In evidence. 

B. —Conditions requisite for Ini¬ 
tiation of Proceedings. 

190. Cognizance of offences by Magis¬ 

trates. 

191. Transfer or commitment on appli¬ 

cation of accused. 

192. Transfer of cases by Magistrates. 

193. Cognizance of offences by Courts 

of Session. 

194. Cognizance of offences by High 

Court. 

Informations by Advocate-Gene¬ 
ral. 

195 Prosecution for contempt of law- 
* ful authority of public servants. 

Prosecution for certain offences 
against public justice. 

Prosecution for certain offences 
relating to documents 
given In evidence. 

196. Prosecution for offences against 

the State. 

19eA. Prosecution for certain classes of 
criminal conspiracy. 

196B. P-rellmlnary Inquirv In certain cas¬ 
es. 

197. Prosecnllon of Judges and public 

servants. 


Power of Onirai riovcnimciit or 
Stale (Joveiiniienl as to 

pro.seciitloii. 

t97A. ProsccuUoii of Rulers of former 
Indian Stales. 

198. Prosecution for breach of con¬ 

tract. defninalloii and offences 
against marriage- 

198A. Proscciilion for offence of inarllal 
misbehaviour. 

198B. Proscetillon for dcfamallon against 
pubSle servants In rc.speci of 
llicir eoudiicl In the discharge of 
public fniiclions. 

199. Proscciilion for adultery or cnlic- 

ing married >voniaii« 

190A. Obiccllon by lawful guardian to 
complaint, by person other than 
person aggrieved. 

199B. Form of aulliorisalion ii-Mlcr 
second proviso lo Scclioii 198 or 
199 

CHAPTER XVI 

W COMPLAINTS TO MAGISTRATES 

200. Examination of coinplalnani, 

201. Procedure by Magistrate not com¬ 

petent lo take cognizance of the 
case. 

202. Postponement for Issue of process. 

203. Dismissal of complaint. 

CHAPTER XVII 

OF THE COMMENCEMENT OF 
PROCEEDINGS BEFORE MAGISTRATES 

204. Issue of process. 

205. Magistrate may dispense with per¬ 
sonal attendance of accused. 

CHAPTER XVIII 

OF INQUIRY INTO CASES TRIABLE 
BY THE COURT OF SESSION OR 

HIGH COURT 

206. Pow'er to commit for trial. 

207. Procedure In inquiries preparatory 
to commitment. 

207A. Procedure lo be adopted in pro¬ 
ceedings instituted on police 
report. 

208. Taking of evidence produced- 
Process for producUou of further 

evidence, 

209. When accused persoa to be dis¬ 
charged. 

210. W'hen charge is to be framed. 
Charge to be explained, and copy 

furnished, to accused. 

211. List of witnesses for defence on 
trial. 

Further list- 

212. Power of Magistrate to examine 
such witnesses- 

213. Order of commitment. 

214. [Repealed.] 

215. Quashing commitments under Sec¬ 
tion 21.3. 

216* Summons lo witnesses for defence 
when accused is committed. 
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Refusal lo summon unnecessar) 
wilness unless deposh 
made. 

217. Bond of complainants and witness¬ 

es. 

Detention in custody in case ol 
rcfusai lo attend or lo 
execute bond. 

218. Commitment when to be notified. 

Charge, etc, to be forwarded It 
High Court or Court oi 
Session. 

English transialioD to be for 
warded to High Court. 

219. Power to summon suppiemeotar> 

witnesses. 

229. Custody of accused pending trial- 


CHAPTER XIX 
OF THE CHARGE 
Form of Charges. 

221. Charge to state offence. 

Specific name of offence sufficient 
description. 

How stated where offence baa 
no specific name. 

What implied in charge. 

Language of charge. 

Previous conviction when lo b« 
set out. 

222. Particulars as lo timei place and 

person. 

223. When, manner of commItUng of< 

fence must 'be slated. 

224. Words in charge taken in sense of 

law under which offence is 
punishable. ** 

225. Effect of errors. 

226. Procedure on commitment W’lthouf 

charge or with imperfect charge, 

227. Court may alter charge* 

228. When trial may proceed Im* 

mediately after alteration. 

229. When new trial may be directed, 

or trial suspended. 

230. Stay of proceedings If prosecution 

of offence in altered charge 
require previous sanction. 

231. Recall of witnesses when charge 

altered. 

232. Effect of material error* 

Joinder of Charges 

2o3. Separate charges for distinct of¬ 
fences. 

234. Three offences of same kind with¬ 

in year may be charged together* 

235. Trial for more than one offence. 

Offence falling within two defini¬ 
tions. 


Acts constituting one offence, but 
constituHng when combin. 
ed a different offence, 

236. W here ft is doubtful what offenee 

faas^ been committed. 

237. When a person Is charged with 

one offence, he can be convicted 
of another. 

238. When offence proved included In 

offence charged. 

239. What persons may be charged 

Jointly. 

240. Withdrawal of remaining charges 

on conviction on one of several 
charges. 


CHAPTER XX 


OF THE TRIAL OF SUMMONS—CASES 

BY MAGISTRATES 


241. Procedure In summons-cases. 

242. Substance of accusation to be 

stated. 


243. Conviction on admission of troth 

of accusation. 

244. Procedure when no such admission 

Is made. 

245. Acquittal. 

Sentence* 


246. Finding not limited by complaint 
or summons. 


247. Non-appearance of eomplalnant 

248. Withdrawal of complaint. 

249. Pow^ to stop proceedings when 

no complainant. 


Frivolous Accusation In Summons 
and Warrant Cases. 

250. False, frivolous or vexations ac¬ 
cusations. 


CHAPTER XXI 

OF THE TRIAL OF WARRANT-CASES 

BY MAGISTRATES 


251. Procedure In warrant-cases. 

4 

251 A. Procedure to be adopted In eases 
instituted on police report. 

252. Evidence for prosecution. 

253. Discharge of accused. 

254. Charge to be framed when offence 

appears proved. 

256. Plea. 

265A, Procedure in case of previous con¬ 
victions* 

256. Defence. 

257. Process for compelling production 

of evidence at instance of aceus- 
ed. 

258. Acquittal. 

Conviction* . . 

269. Absence of complalnanL 

CHAPTER XXn '* ■ 

OF SUMMARY TRIALS, ^ 


260. Power to try sui 


I f I M 


arlly. 
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SECTIONS ^ , 

. Mi« Power to Invest Bench of Mnsis* 
trates Invested with less power. 

SA9. Procedure tor summons and 
warrant.cases applicable, 
limit ol Imprisonment. 

BUS. Record In cases where there Is no 
appeal. 

S64. Record In appealable cases- 

‘'B65. Language of record and Judgment 
Bench may be authorized Ic 
employ clerk. 

CHAPTER XXin 

OF TRIALS BEFORE HIGH COURTS 
AND COURTS OF SESSION 

A.. — Preliminary. 

266. ‘High Court’* defined. 

267. Trials before High Court to be bj 

Jury- 

268. Trials before Court of Session. 

269. State Government may order trials 

before Court of Session to be bs 
Jury. 

270. Trial before Court of Session to 

be conducted by Public Prose¬ 
cutor. 

B. — Commencemenl of Proewd 
logs. 

271. Commencement of trial. 

Plea of guilty. 

272. Refusal to plead or claim to be. 

tried. 

273. Entry on unsustainable charges. 

Effect of entry. 

G> —Choosing a Jury, 

274. Number of jury. 

276. [Repealed.] 

276. Jurors to be choseu by lot. 

Existing practice maintained 
Persons not summoned 
when eligible; 

Trials before special Jurors. 

277. Names of jurors to be called. 

Objection to jurors- 

Objection without grounds staled 

278. Grounds of objection. 

279. Decision of objkctlon. 

Supply of place of juror agalns 
whom objection allowed. 

280. Foreman of jury. 

281. Swearing of Jurors. 

282. Procedure when juw ceases 

attend, etc. 

283. Discharge of jury In case of sick 

ness of prisoner. 

D. — Choosing Assessors. 

284. [Omitted.] 

284A. [Repeated.] 

286. [Omitted.] 

DD,.—Joint Trials. 

286A. ‘ [Repesiled.] 


E. —Trial to close of Cases for 
Prosecution and Defence. 

286. Opening case for prosecution. 

Examination of wllnesses. 

287. Examinallon of accused before 

Magistrate to be evidence. 

288. Evidence given at preliminary in. 

quiry admissible. 

289. Procedure after examination ol 

witnesses for prosecution. 

200. Defence- 

201. Right of accused as to exarntna- 

tion and summoning of witnesses, 

292. Prosecutor’s right of reply. 

293. View by jury. 

294. When juror may be examined. 

295. Jury to attend at adjourned sitting. 

296. Locking up jury. 

F. — Conclusion of Trial In cases 

tried by Jury. 

297. Charge to jury. 

298. Duty of Judge. 

299. Duty of jury. 

300. Retirement to consider. 

301. Delivery of verdict 

302. Procedure where jury differ. 

303. Verdict to be given on each 

charge. 

Judge may question jury. 
Questions and answers to be record¬ 
ed. 

304. Amending vcrdlcl. 

305. Verdict in High Court when to 

prevail. 

Discharge of jury In other cases. 

306. Verdict In Court of Session wbeu 

to prevail. 

307. Procedure where Sessions Judge 

disagrees with verdict. 

G. — Re-trial of Accused after Dis¬ 

charge of Jury. 

308. Re-trlal of accused after discharge 

of jury. 

H. —Conclusion of Trial In cases 

tried by the Judge btmseif. 

309. Judgment In cases tried by the 

Judge himself. 

I. —Procedure In case of Previous 

Gonvicllon, 

510. Procedure In case of previous con- 

vicllon. 

511. When evidence of previous convic¬ 

tion may be given. 

J. —List of Jurors for High Court 

-and summoning Jurors for that 
Court. 

812. Number of special jurors. 

313. Lists of common and special 

jurors. 
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Discretion of officer preparing* 
lists. 

314. Publication of lists, prellmiiiary 

and revised. 

315. Number of jurors to be sunmioQ« 

ed. 

Supplementary summons. 

« 

316. Summoning jurors outside the 

place of sitting of High CouxU 
317> Military jurors. 

318. Failure of jurors to attend. 

K. — List of Jurors for Court of 

Session and summoning Jurors for that 

Court. 

319. Liability to serve as jurors* 

320. Exemptions. 

321* List of jurors. 

322. Publication of list. 

323. Objections to list. 

324. Revision of list. 

Annual revision of list. 

325. Preparation of list of specla* 

jurors* 

' 326. District Magistrate to summoe 
jurors. 

327. Posver to summon another set of 

jurors. 

328. Form and contents of summons. 

329. When Government or Railway ser' 

vant may be excused. 

3.30. Court may excuse attendance of 
juror. 

Court may relieve special jurors 
from liability to serve again 
as jurors for twelve 
months, 

331. List of jurors attending. 

332. Penalty for non-attendance ot 

juror. 

L. —Special Provisions for High 
Courts. 

333. Power of Advocate-General to stay 

prosecution. 

334. Time of bolding sittings. 

335. Place of holding sittings. 

Notice of sittings. 

336. [Repealed,] 

CHAPTER XXrV * 

GENERAL PROVISIONS AS TO 
INQUIRIES AND TRIALS 

337* Tender of pardon to accomplice* 

338. Power to direct tender of pardon. 

339. Commitment of person to whom 

pardon has been tendered. 

339A. Procedure In trial of person undet 
Section 339. 

340. Right of person against whon 

proceedings are Instituted to b 


defended and his competency to 
be a witness. 

341. Procedure where accused does not 
understand proceedings, 

342* Power to examine the accused. 

342A. Accused person to be competent 
witness. 

343. No influence to be' used to induce 

disclosures. 

344. Power to postpone or adjourn pro*. 

ceediogs* 

Remand. 

Reasonable cause for remand, 

345. Compounding offences. 

346. Procedure of State Magistrate In 

cases which he cannot dispose 
of. 

347. Procedure when, after commence¬ 

ment of inquiry or trial, Magis¬ 
trate finds case should be com¬ 
mitted. 

348. Trial of persons previously convict¬ 

ed of offences against coinage, 
stamp-law or property. 

349. Procedure when Magistrate cannot 

pass sentence sufficiently severe. 

350. Conviction or commitment on evi¬ 

dence partly recorded by one 
Magistrate and partly by another. * 

350A. Changes In constitution of Bench¬ 
es. 

351. Detention of offenders 'attending 

Court. 

352. Courts to be open. 

N 

CHAPTER XXV '' 

OF THE MODE OF TAKING AND 
RECORDING EVIDENCE IN INQUIRIES 

AND TRIALS 

« 

353. Evidence to be taken In presence 

of accused. 

354. Manner of recording evidence out¬ 

side presidency-towns. 

355. Record in summons-cases, and In 

trials of certain offences by first 
and second class Msgistrales. 

.356.^ Record in other cases outside pre¬ 
sidency-towns. 

Evidence given in English. ^ 

Memorandum when evidence not 
taken down by the Magis¬ 
trate or Judge himself. 

557. Language of record of evidence, 
358. Option to Magistrate In.^ cases 
under Section 355. 

369. Mode of recording evidence under 
Seetlon 356 or Section 367. 

360. Procedure In regard to such evi¬ 
dence when completed. ' 

S61. Interpretation of evldenceO To‘ ac¬ 
cused or bis pleader. *.fi^ 

862. Record of evidence; Presltlwy 
Magistrate’s Court. 

363. Remarks' respecting demc^our .ot 
witness. 
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SECTIONS 

8S(I> ExamtnaUon al accused bow 
recorded. 

^ Record of evidence In Hlub Court 


CHAPTER XXVI 

h OF THE JUDGMENTS 

9M. Mode of dellvcrlnit judgment. 

967. LanKuaKe of judftment. 

' Contents of Judgment. 

Jud{(ment In aliernatlve. 

368. Sentence of death. 

360. Court not to alter Judgment. 

370. Presidency Magistrate’s Judgment. 

* 371* Copy of Judgment, etc., to be given 
to accused on application. 

Case of person sentenced to 
death. 

872. Judgment when to be translated. 

873. Court of Session to sepd copy of 

finding and sentence to District 
Magistrate. 


CHAPTER XXVII 

OF THE SUBMISSION OF SENTENCES 
FOR CONFIRMATION 

374. Sentence of death to be submitted 
by Court of Session. 

875. Power to direct further Inquiry to 
be made or additional evidence 
to be taken. 

376. Power of High Court to confirm 

sentence or annul conviction. 

377. Confirmation of new sentence to 
be signed 'by two Judges. 

378. Procedure In case of difTercnce ol 

opinion. 

379. Procedure in cases submitted to 

High Court for confirmation. 

380., Procedure in cases submitted bj 
Magistrate not empowered to act 
under Section 562. 

CHAPTER XXVIII 
OF EXECUTION 

381. Execution of order passed under 

Section 376. 

382. Postponement of capital sentence 

on pregnant woman. 

383. Execution of sentences of Imprison- 

ment for life or Imprisonment 
In other cases. 

384. Direction of warrant for execution. 

385. Warrant with whom to be lodged. 

386. ’Warrant for levy of fine. 

( 

387. Effect of. such warrant. 

d87A< Warrant for levy of fine issued by 
a Court in Jammn and Kashmir. 

888. Suspension of’ execution of sen¬ 
tence of Imprisonment. 

38^ Who may issue warrant ' 

38^ [Omitted.! 
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39t. [Omitted.] 

302. [Omitted.] 

303. [Omitted.] 

394, [Omitted.] 

395. [Omitted.] 

306. Execution of sentences on escaped 
convicts. 

397. Sentence on offender already sen¬ 
tenced for another offence, 

308. Saving ns lo Sections 306 and 397. 

399. Confinement of youthful offenders 

In reformatories- 

400. Return of warrant on execution of 

sentence. 

CHAPTER XXIX 

F SUSPENSIONS. REMISSIONS AND 
COMMUTATIONS OF SENTENCES 

401. Power to suspend or remit sen¬ 

tences. 

402. Power to commute punishipenl. 
402A. Sentences of death. 

CHAPTER XXX 

OF PREVIOUS ACQUITTALS OR 
CONVICTIONS 

403. Person once convicted or acquitted 

not to be teied for same offence. 




PART VII 

OF APPEAL, REFERENCE AND 

REVISION 

CHAPTER XXXI 
OF APPEALS 

404. Unless otherwise provided, no ap¬ 

peal to lie. 

405. Appeal from order rejecting ap-' 

plication for rcstoruliou of 
attached property. 

408. Appeal from order requiring secu¬ 
rity for keeping the peace or for 
good behaviour. 

406A. Appeal from order refusing to ac¬ 
cept or rejecting a surety, 

407. [Omitted.] 

408. Appeal from sentence of Assistant 

Sessions Judge or Magistrate. 

409. Appeals to Courts Mif Session how 

heard. 

410. Appeal from sentence ol Court of 

S^slon. 

411. Appeal from sentence of Presidency 

Magistrate. 

411A. Appeal from sentence of High 
Court. 

412. No appeal In certain cases when 

accused pleads guilty. 

413. No appeal In petty cases. 

414. No appeal from certain summary 

convictions. 

415. Proviso to Sections 413 and 414, 

415A. Special right of appeal in certain 
cases. 

416. [Repealed.] 

417. Appeal In cose of acquittal, 

418. Appeal on what matters admis- 
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419. Petition of appeal, 

420. Procedure when appellant in jail. 

421. Summary dismissal of appeal. 

422. Notice of appeal. 

423. Powers of Appellate Court in dis¬ 

posing of appeal. 

424. Judgments of subordinate Appel. 

late Courts. 

425. Order by High Court on appeal to 

be certified to lower Court. 

426. Suspension of sentence pending 

appeal. 

Release of appellant on bail. 

427. Arrest of accused in appeal from 

acquittal. 

428. Appellate Court may take further 

evidence or direct it to be taken. 

429. Procedure where Judges of Court 

of Appeal are equally divided. 

430. Finality of orders on appeal* 

431. Abatement of appeals. 

CHAPTER XXXII 
OF REFERENCE AND REVISION 

432. Reference to High Court, 

433. Disposal of case according to deci¬ 

sion of High Court. 

Direction as to costSr 

434. [Omitted.] 

4 

435. Power to call for records of in> 

ferior Courts. 

436. Power to order Inquiry. 

437. Power to order commitment. 

438. Report to High Court. 

4.39. High Courtis powers of revision. 

440. Optional with Court to hear 
' parties. 

441. Statement by Presidency Magistrate 

of grounds of his decision to be 
considered by High Court. 

442. High Court’s order to be certified 

to lower Court or Magistrate. 

PART vin 

SPECIAL PROCEEDINGS 
CHAPTER XXXIIl 

SPECIAL PROVISIONS RELATING TO 
CASES IN WHICH EUROPEAN AND 
INDIAN BRITISH SUBJECTS ARE 

CONCERNED 

443-463. [Repealed.] 

CHAPTER XXXIV 
LUNATICS 

464. Procedure In case of accused being 

lunatic. 

465. Procedure In case of person com¬ 

mitted before Court of Session or 
High Court being lunatic. 

466. Release of lunatic pending Investi¬ 

gation or trial. * 

Custody of lunatic. 

467. Resumption of Inquiry or trial. 


468. Procedure on accused appearing 

before Magistrate or Court. 

469. When accused appears to have 

been insane. 

470. Judgment of acquittal on ground 

of lunacy. 

471. Person acquitted on such ground 

to be detained in safe custody. 

Power of State Government .to 
relieve Inspector General 
^ of cerlaiu functions. 

472. [Repealed.] 

473. Procedure where lunatic prisoner 

is reported capable of making his 
defence. 

474. Procedure where lunatic detained 

under Section 466 or 471 Is de¬ 
clared fit to be released. 

475. Delivery of lunatic to care of rela¬ 

tive or friend. 

CHAPTER XXXV 

PROCEEDINGS IN CASE OF CERTAIN 
OFFENCES AFFECTING THE 
ADMINISTRATION OF JUSTICE 

476. Procedure In cases mentioned in 

Section 195. 

476A. Superior Court may complain 
where subordinate Court has 
omitted to do so. 

476B. Appeals'. 

477. [Repealed.] 

478. Power of CIvU and Revenue Courts 

to complete inquiry and commit 
to High Court or Court of Ses¬ 
sion. 

479. Procedure of Civil or Revenue 

Court in such cases. 

479 A 4 Procedure in certain cases of false 
evidence. 

480. Procedure In certain cases of con¬ 

tempt. 

481- Record In such cases. 

482. Procedure where Court considers 

that case should not be dealt 
with under Section 480. 

483. When Registrar or Siib-Registrar 

to be deemed a Civil Court with¬ 
in Sections 480 and 482. 

484. Discharge of offender on submis¬ 

sion of apology. 

485> Imprisonment or committal of per¬ 
son refusing' to answer or pro¬ 
duce document. 

485A. Summary procedure for punish¬ 
ment for non-attendance by a 
witness in obedience to summons* 

486. Appeals from convictions in con¬ 

tempt cases. 

487. Certain Judges and Magistrates not 

to try offences referred to in 
Section 195 when committed 
before themselves. 

CHAPTER XXXVI 

OF THE MAINTENANCE OF WIVES 

AND CHILDREN 

488. Order for maintenance of wives 

and children. 

Enforcement of order. ^ 

489. Alteration In allowance* ^ 


I 
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490, EntoreemenI of order of Dinlnlcii* 
ance* 

CHAPTER XXXVH 

9 

DIRECTIONS OF THE NATURE OF A 

HABEAS CORPUS 

491* Power to Issue directions of tho 
nature of habeas corpus, 

491A* [Repealed.] 


PART IX 

SUPPLEMENTARY PROVISIONS 
CHAPTER XXXVTII 
OF THE PUBLIC PROSECUTOR 

492. Power to appoint Public Prosecu¬ 

tors. 

493. Public Prosecutor may plead In 

all Courts In cases under his 
charge. 

. Pleaders privately Instructed to be 
under his direction. 

494. Effect of withdrawal from prose*. 

cutlon. 

495. Permission to conduct pr^ecutlon, 

CHAPTER XXXIX 
OF BAIL 

496. In what cases bail to be taken. 

497. When hall may be taken In cast 

of non-ballable offence. 

498. Power to direct admission to bail 

or reduction of bail. 

499. Bond of accused and sureties* 

600- Discharge from custody. 
fiOl. Power to order sufficient hail 
when that 8rst taken Is Insuffl 
dent. 

502. Discharge of sureties. 

CHAPTER XL 

OF COMMISSIONS FOR THE 
EXAMINATION OF WITNESSES- 

503. When attendance of witness may 

be dispensed with and commis¬ 
sion issued. 

504. Commission to whom to be Issued. 
605. Execution of commissions. 

506. Parties may examine witnesses. 

507. Return of commission. 

508. Adjournment of proceeding. 

608A. Execution of foreign commissions* 

CHAPTER XLI 

SPECIAL RULES OF EVIDENCE 

500. Deposition of medical witness. 

Power to summon medical wit¬ 
ness* 

510. Report of Chemical Examiner. 
610A. Evidence on affidavits. 

511. Previous conviction or acquittal 
how proved. 

512. Record of evidence in absence of 

accused. 

Record of evidence when offender 
unknown. 


527 

CHAPTER XLII 

PROVISIONS AS TO RONDS 

6t3. Doposllc Instead of recognizance. 

614. Procedure on forfdliirc of bond. 

614A. Procedure in case of iDsoIvcnoy 
or dcalli of surely or wheu a 
bond is forfeited. 

514B. Bond required from a minor. 

616. Appeal from, and revision of. 

Orders under Section 514, 

516. Power to direct levy of amount 
due on certain recognizances. 

CHAPTER XLIII 

OF THE DISPOSAL OF PROPERTY 

616A. Order for custody and disposal of 
property pending trial In cerbiiu 
cases. 

617. Order for disposal of property 

regarding which offence coaioill' 
ted. 

618* Order may take form of reference 
to' District or Sub'Divlsional 
Magistrate. 

619. Payment U> Innocent purchaser of 

money found on accused. 

620. Stay of order under Sections 617. 

sis or 510. 

621. Destruction of libelous and other 

matter. 

522. Power to restore possession of im¬ 
moveable property, 

623. Procedure by police upon seizure 
of property taken under Sec* 51. 
or stolen. 

Procedure where owner of pro¬ 
perty seized unknown. 

524. Procedure where no claimant ap¬ 

pears within six months. 

525. Power to sell perishable property. 

CHAPTER XLIY 

OF THE TRANSFER OF CRIMINAL 

CASES 

626. High Court may transfer ease, or 
itself try it. 

Notice to P.iibllc Prosecutor of 
application under this scc- 
llon* 

Adjournment on application 
under this section or under 
Section 528. 

^26A. High Court to transfer for trial to 
itself in certain cases. 

527. Power of Supreme Court to trans¬ 
fer cases and appeals. 

628. Sessions Judge may withdraw cases 
from Assistant Sessions Judge. 

District or Sub-Divlstonal Magis¬ 
trate may withdraw or 
refer cases. 

power to authorize District 
Magistrate to withdraw 

classes of cases. 
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CHAPTER XLIV-A 

SUPPLEMENTARY PROVISIONS 
RELATING TO EUROPEAN AND 
INDIAN BRITISH SUBJECTS AND 

OTHERS 

528A.528D. [Repealed.] 

CHAPTER XLV 

OF IRREGULAR PROCEEDINGS 

529. Irregularities ^hlcb do not vitiate 

proceedings. 

530. Irregularities which vitiate proceed' 

lugs. 

531. Proceedings In wrong place. 

532- When irregular commitments maj 
be validated. 

533, Non-compliance with provisions of 
Section 164 or 364. 

5.34. [Repealed.] 

535. EfFect of omission to prepare 

charge. 

536. Trial without jury of offences tria» 

hie 'by jury. 

537. Finding or sentence when reversh 

ble by reason of error or omis» 
sion in charge or other prorceed> 
Ings. 

538. Attachment not lllegaf« person mnk« 

ing same not trespasser for defect 
or want of form in proceedings. 

CHAPTER XLVI 

MISCELLANEOUS 

>39. Courts and persons before whom 
affidavits may be swOrn. 

539A. Affidavit in proof of conduct of 
public servant. 

539AA. Authorities before whom affida¬ 
vits may be sworn. 

539B. Local inspection. 

54U. Power to summon material wit¬ 
ness* or examine person present. 

o40A. Provision for inquiries and trial 
being held in the absence of 
accused In certain cases. 

541. Power to appoint place of impri¬ 

sonment. ^ 

Removal to crlrolnai jail of ac¬ 
cused or convicted persons 
who are in confinement in 
civil jail, and their return 
* to the civil jail* 

542. Power of Presidency Magistrate to 

order prisoner in jail to be 
brought up for examinattbn. ^ 

543. Interpreter to be bound to Inter¬ 

pret truthfully. 

644. Expenses of complainants and wit¬ 
nesses. 

546. Power of Court to pay expenses or 
compensation out of fine. 

546. Payment to be taken into account 
In subsequent suit. 

646A. Order of payment of certain fees 
paid by complainant in non- 
cognlsable cases. 


547. Moneys ordered Id be paid recover¬ 
able as fines. 

648. Copies of proceedings. 

549. Delivery to military authorities of 
persons liable to be tried by 
Court-martial. 

Apprehension of such persons. 

650. Powers to police to seize property 
suspected to be stolen. 

551. Powers of superior officers of 
police. 

652. Power to compel restoration of 

abducted females. 

653. Compensation to persons ground¬ 

lessly given in charge in presi¬ 
dency-town. 

554. Power of High Courts to make 
rules for Inspection of records 
of subordinate Courts. 

Power of other High ^Conrts to 
make rules for other purposes. 

655. Forms. 

555A. Power of High Court to make 
rules in respect of petition- 
writers. 

556. Case In which Judge or Magistrate 
is personally interested. 

567. Practising pleader not to sit as 
Magistrate in certain Courts. 

658. Power to decide language of 
Courts. 

554>. Provision for powers of Judges 
and Magistrates being exercised 
by their successors in office. 

560. Officers concerned in sales not to 
purchase or bid for property. 

661. Special provisions with respect to 
offence of rape by a husband. 

661A. Saving of inbeient power of High 
Court. 

FIRST OFFENDERS 

562. Power of Court to release certain 
convicted offenders on probation 
of good conduct instead of sen¬ 
tencing to punishment. 

Conviction and release with admo¬ 
nition. 

663. Provision In case of offender fall¬ 

ing to observe conditions of bis 
recognizances. 

664. Conditions as to abode of offender. 

PREVIOUSLY CONVICTED OFFENDERS 

666. Order for notifying address of pre¬ 
viously convicted offender. 

SCHEDULE I — [Repealed.] 

SCHEDULE n — Tabular Statement of 

offences. 

SCHEDULE HI — Ordinary powers of 

State Magistrates. 

SCHEDULE IV — Addlllon*U 

with which State 

Magistrates may be 

Invested. 

SCHEDULE V — Forms. 
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[Contenls] 

Subsequent legislatiqn 



-Amended by Acts 12 of 1899; 6 of 1900; 1 oF 1903; 8 of 1913; 13 of 

l» 1 Uui lvl916^*3S oF 1020; U of 1022; 20 of 1923; SS of 1923; 37 of 1923; 7 

of 1924; IS of 1924; 8 of 1925; 23 of 1925; 29 of 1925; 10 of 1926; 34 
of 1926; 36 of 1926; 25 of 1927; 2l of 1932; 24 of 1934; 35 of 1934; 
.fi^'bf '1938; .4 of 1940; 35 of 1840; 14 of 1941; 15 of 1941; 26 of 1943; 
27 of 1943; 28 of' 1943; 2 of 1945$ 6 of 1945; 3 of 1946; 4 of 1946; 9 
of 1949; 15 { 0 ^ 1949; ,17 of 1949; 42 of 1949;. 35 of 1950; 1 of 1951; 

24 of 1951; 43 of 1951; 23 of 1952; 46 of 1952; 64 of 1952; 26 of 1955; 

' 44 of 1955j 39 of 1956; 36 of 1957; 20 of 1958; 26 of 1958; 43 of 195S; 

52 of 1959; 56 of ^960; 58 of 1960$ 60 of 1960; 23 of 1961; 52 of 1962; 

40' irf 1964; 52 of ,19G4; 19 of 1969; 35_ of 1969; 36 of 1969. 

—Adapted by A. 0.> 1937$ A* O., 1947; A, C. A. O.^ 1948; Ai L. O., 1950; 
2 A. L. O., 1956. , 

Andh., Pra. A. L. O;, 1953 and 1957. 

Bom. A. L. O., 1957. 

—Extended 59 of 1949; 30 of 1950 (as Am. by 68 of 56) 67 of 1950; 3R 
of 1954; Rep. 3 of 1876; 12 of 1962; 6 of 1963; 7. of 1963$ 8 of 1965. 

lo Maharuhb'a by Bom. Act 97 of 1958, 

—Repealed and amended by Acts 4 1900; 4 of 1909; 10 of 1914; IS 

of 1919; 11 of 1923$ 12 of 1923$ IS of 1923; 2 of 1926: 32 of J925/ 
10 of 1927. 

—Repealed in part by Acts 4 of 1009; 15 of 1910; 4 of 1912; 37 of 1925, 
Code how affected in—> 

^Andhra Pradesh: Hyderabad Act 32 of 1951$ A. P. Act 19 of 19G4. 

Assam: Assam Acts 13 of 1964; 20 of 1966. 

—Bihar: Bihar Acts 31 of 1948$ 11 of 1962. 

*—Gujarat: CJuj, A, L, (8th Am.) O., 1961; Guj. Acts 19 of 1961 (as Aiiu 
by Gtif. Act 32 of 1961)$ 50 of 1963. 

—Kerala: Presi. Act 5 of 1957; Ker. Acts 23 of 1958; 11 of 1963. 


—Madhya ’ Pradesh: C. P. B. Acts 19 of. 1936 and 20 of 1948$ M. P. Acls 
50 of 1950; 23 of 1958; 7 of 1962. 


—M^ar^toa—Bom. Ac^ 4 of 19Q2; 29 of 1935; 12 of 1941; 30 of 1946; 

82 of 1948; "46 of 1948; 71 of 1948; 78 of 1948; 28 of 1949$ 20 of 1951; 

22 of,^l; 23,.of, 4951; 39 of 1951; 6 of 1952; 34 of 1953$ 8 of 1954; 
21 of 1954; 71 of 1954; 18 of 1955; 29 of 1955; 39 of 1955; 20 of 1956; 
17 pi ^58$ 97 195§$ 54 of 1959; 59 of 1959; 63 of 1959; 22 of 

1960: Maha. Acts 22 of 1960; 23 of 1961; 46 of 1962; 4 of 1965; 20 of 

1966; 29 Qfjil9S9.i VI, '' i 


i 


w-Mysore—Mys. Acts 1981; 19'df i964; . 13 of 1965. 

—Ortisa^Kei’.’ No. KV <^’ ,1.937$ A<p' ,2|; of 1959; 13 of 1962. 

—Punjab — Punj. Acts 10 of 1926; 1 of 1936; U of 1940; 28 of 1949; 25 of 
1954;! 30 of 1958$ 30 of 1060; 25 of 1964. 

—Saurashtra—Sau. Act 45 of 1955. 

—Tamff Nadu—(Central) Act 5 of 1899; M^ras Acts 34 of 1955; 31 of 
. V 1956- 22 of 1957; 25 pf 1957; 21 of 1960; 25 of 1960; 39 of 1961. 

‘Pradesh—U. P. Acts, 6 of 1938; 9 of 1940; 36 of 1948; 46 of 1948; 
..{Mi.8 of 1949$ 28 of 1951; T of 1952; 22 of 1955; 12 of 1957, 31 of 

1961. 


rn 


.ai»nny7m> igeaga l B e a gat?^Aot 7 of 

W^t'<fieciga)>-flcts‘''2l of 1949> 
.^bol) ^(fJ W !■ - * 

iVol. 7.1' 3 A. M. 34 


1944: Benfc ''^dn. f of W (Temp.)— 
58 of lW53j 88’ of 1954* 
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r 4 of 1955; 30 of 1955; 26 of 1956; 1 of 1957; 30 of 1959; 12 of 1966; 
Presi. Act 8 of 1968. 

—Union Territories:— 

—Andaman and Nicobar Islands—Regs. 3 of 1876^ 1 of 1889 2 of 

1950. 

—H. P.—H. P. Act 33 of 1961. 

—Laccadive, Minicoy and Amindivi Islands—Reg, 8 of 1965* 

—AU U, T.s (except Chandigarh) —> C. A* 19 of 1969. 

COGNATE ACTS AND PROVISIONS 

(1) Abolition of Whipping Act, XLIV of 1955. 

(2) Atomic Energy Act, XXXm of 1962, S. 26. ' ** 

(3) Cantonments (House Accommodation) Act, VI of 1923, S, 37. 

(4) Cattle Trespass Act, I of 1877, Chapters V, VL 

(5) Children Act, LX of 1960, Ss, 23, 24, 25. 

• (6) Criminal Law Amendment Act, XIV of 1908. 

(7) Criminal Law Amendment Act, XXm of 1932. 

(8) Criminal Law Amendment Act, XX of 1938. 

(9) Criminal Law Amendment Act, XLVl of 1952. 

(10) Criminal Law Amendment Act, X XTTT of 1961. 

(11) Criminal Law Amendment Ordinance, XXXVHl of 1944* 

(12) Customs Act, LH of 1962, $. 138. 

(13) Electricity Act, IX of 1910, S. 50. 

(14) Essentia] Services Maintenance Act, LIX of 1968, S. 7. 

(15) Explosive Substances Act, VI of 1908, $. 7. 

(16) Extradition Act, XXXIV of 1962, S. 25. 

(17) Forfeiture Act, IX of 1859. 

(18) General Clauses Act, X of 1897, Ss. 25, 26. 

(19) Gold Control Act, XLV of 1968, Ss. 69, 97, 98. 

(20) Official Secrets Act, XIX of 1923, Ss. 12, 13. 

(21) Post Office Act, VI of 1898, S. 72. 

(22) Presidency Magistrates (Court-Fees) Act, IV of 1877, S, 57. 

(23) Presidency Small Cause Courts Act, XV of 1882, Ch. XlL 

(24) Presidency Towns Insolvency Act, ni of 1909, Ss. 45, 100, 104. 

(25) Prevention of Corruption Act, H of 1947. 

(26) Prevention of Seditious Meetings Act, X of 1911, Ss. 4, 6^ 

(27) Probation of Offenders Act, XX of 1958 

(28) Railways Act, IX of 1890, $. 130. 

(29) Railways Property (Unlawful Possession) Ac^ XXIX of 1966, S. 5* 

(30) Reformatory Schools Act, Vm of 1897. 

(31) Special Criminal Courts (Jurisdiction) Act, XV 111 of 1950. 

(32) Stamp Act, U of 1899, $. 72. • , ^ 

(33) Unlawful Activities (Prevention) Act, XXXVII of 1967, S, 14. 

[THE CODE OF] CRIMINAL PROCEDURE, 1898" 

(ACT V OF 1898) 

An Act to consolidate and amend the law relating to the, 

C rimin al Procedure. . _ 

WHEREAS it is expedient to consolidate and amend the law relating t 
Criminal Procedure; 

It is hereby enacted as follows: 

[®] For Statement of Objects and Reasons, see Gazette of India, 1897, Pt. V, p. 
for Report of the Select Committee, see ibid, 1898, Pt. V, p. 19; 
ceedings in Council, see ibid., 1897, Pt. VI, pp. 238 and ®^d ibid., 1 » 

pp. 22, 101 and 175. _ _ 

PREAMBLE — SYNOPSIS 3. Construction of a penal statute. 

7, Sebeme and arrangement. 4. Code, how far ®***f'*f*"®* _ 

2. Police Rules and Reg^Uons, 6. Scope and object of the code. 
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This Act has been declared to bo in b)rce in Sonthal Parganas (now fonn- 
ing part of the State of Bihar) with modifications, under the Sonlhai Paragana” 
Settlement Regulation. 1872 (III of 1872), S. 3 and Sch. (as to the modifications 
see the Sonthal Parganas Justice Regulation. 1893 (V of 1893). S. 4); m Panth 
Piploda by the Panth Piploda Laws Regulation, 1929 (1 of 1929), S. 2 and 
Sdiedule; in Khondmals District by the Khondmals Laws Regulation, 1936 (IV 
of 1936). Sec. 3 and Schedule and Angul District by the Angul Law.s Regu a 
Hon 1936 (V of 1936). S. 3 and Sch.; Reg. V of 1936 has now been repealed by 
Orissa Act 19 of 1967; Angul district as formed under the repealed' Regulation 
now forms part of the district of Dhenkanal in Orissa State. It has been exten¬ 
ded to Berar by Act 4 of 1941. 


It has lieen declared to be in force by noHtication under the Scheduled Dis¬ 
tricts Act. 1874 (XIV of 1874). S. 3 (a) in the Scheduled Districts in the Ganjam 
(now in Orissa Stale) and Vizigapatam (now in A. P. State)—see Ft. St. G. Gaz., 
1898 Pt. 1. p. 306. and Gazette of India. 1898. Pt I. p. 869. For ces.er of 

certain areas from this Agency from being part of Scheduled .^eas. see 
Madras Scheduled Areas (Cesser) Order. 1951 (C. O. 30. d. 22-6-195 ) and the 

Andhra Scheduled Areas (Cesser) Order. 1955 (C- 50. P ""u Sen 

'in Gaz. Ind. 1951, Pt 11, S, 3, Ext., p. 843 and Gaz. Ind. 1955, Pt. II, Sec- 

tton 3. Ext., p. 1997); and by notification under the same section and Sec 

Hon 5A in the following other Scheduled Districts, namely the Districts of 

Hazaribagh. Lohardaga (now the Ranchi District-see Calcutta 

Pt. I p. 44). Manbhum and Palamau and in Pargana Dhalbhum and the Kolhan 


Pneanftle (contd.) 

1. Scheme and arraogeinen*. — (1) 

Where the language is ambiguous, it is 
permissible to construe the provisions ot 
a particular section with reference to the 
scheme and arrangement of tne Act 
i’07) 31 Bom 480 (467) = ^ Gn U 47 
(DB) •* (’68) 5 Bom HCR (Cr) 69 (73. 

74) (FB) •• AIR 1920 Mad 337 (337, 338. 
343) = 21 Cri LJ 402 (FB) *• (81) 5 

Bom 338 (347, 349) (FB). 

(2) The division into chapters is an 
organic feature of the Criminal Procedure 
Code and all the sections falling under 
one chapter must be interpreted as n®v- 
ing reference exclusively to matters wiln- 
in the purview of that chapter* 06) 33 
Cal 292 (294) = 3 Cri LJ 126 (DB) 

('68) 5 Bom HCR 69 (74) (FB). 

(3) Since all the provisions of an Act 
must be construed harmoniously, 't is 
permissible to interpret a doubtful point 
occurring in one part by a ^ consistent 
reference to the express provisions on 
similar points in other parts of the Act. 
AIR 1944 All 137 (142, 160) = 46 Cn LJ 

38 (FB)** (’71) 16 Sulh WR Cr 28 (30) 

(DB). 

2. Police Rules and Reguallons. — (M 
There is no section in the Code which 
gives the Executive Government power 
to make rules to supplement the Code. 
AIR 1938 All 626 (630) = 40 Cn LJ 132 

*^(^V The Code cannot be modified by 
any orders of the Local Government in a 
departmental Code s«ch .. 

Regulations. AIR 1938 All 634 (636) = 

39 Cri U 971. 

(3) Departmental interpretation. 
as is embodied, for instance, in Police 
RulMi is of some assistance ii» arriving 


at a correct construction of an operative 
section in the Code. (’47) 48 Cri LJ 774 
(777) (Lab). 

(4) Bihar and Orissa Police Manual 
(1930), Rule 50 (d) was framed not in 
pursuance of any power contained in 
Cr. P. C. (1898) but under Sections 7 and 
12 of Police Act (1861). AIR 1967 Pat 
416 (421) = 1967 Cri LJ 1677 = 1907 

BLJR 385. ^ , 

(5) Provisions contained in Criminal 
P. C , in respect of police investigation 
are neither aiTected nor modified bv Sec¬ 
tions 7. 12 or 46 of Police Act (1861). 
AIR 1967 Pat 416 (421) = 1967 Cri LJ 
1677 = 1967 BLJR 385 (DB). 

3. Construction of a penal statute. — 

(1) The Code of Criminal Procedure pro- 
vides for a machinery for the punishment 
and prevention of ofTence.s ^ against the 
substantive criminal law. (’89) 13 Bom 

590 (598) (FB) ** (’89) 13 Bom 600 

(606) (DBt •• (’92) 16 Bom 661 (669) 

(DB). 

(2) A penal statute must be construed 

strictly. AIR 1953 Madh B 26 (Pr 13) == 
1953 Cri LJ 253 (DB) ** AIR 1958 Bom 

411 (416) = ILR (1957) Bom 163 (DB) 

•* AIR 1958 Ker 41 (43) == ILR (1957) 
Ker 989 = 1958 Cri LJ 177 (DB) ** AIR 
1940 Rang 104 (108) = 41 Cri LJ 515 

(DB) *• AIR 1939 Bom 339 (340) = 40 

Cri LJ 891 (DB) •• AIR 1939 Lah 81 
(85) * 40 Cri LJ 497 (FB). 

(3) The rule of strict construction • 

must yield to the paramount rulb that 
every statute is to be expounded accord¬ 
ing to its express or manifest intention- 
AIR 1958 Ker 41 (43) = ILR (1957) Ker 
989 = 1958 Cri U 177 (DBl AIR 

1967 Pim.i 322 (324) « 1967 Cri LJ 917 

(DB) •• AIR 1965 Gut 302 t306, 307} » 
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m the S.ngbhu,n District. Ali these districts and areas now form part of the 
State of Bihar—See Calcutta Gazette. 1898, Pt. I, p. 714 and Gazette if India 

1899, Pt. I, p. 779. Note, Scheduled Districts Act, 1874, has ceased ti have 
eftfct under the provi.sions of A. O., 1937. ' 

^ As to its application in the Andaman and Nicobar Islands, see the Andaman 
nrut Nicobar Islands Re-nlation (III of 1876). S. 13 and the Andaman and Nico¬ 
bar Islands Regulation, 1884 (I of 1884), S. 3 and the Andaman and Nicobar 
Islands (Amendment) Regulation, 1950 (II of 1950). 

It has ceased to be in force, by notification under the Assam f’rontier Tracts 

Regulation, 1880 (II of 1880), S. 2. in the Garo-Hills. the Khasi and Jaintia 

Hills, the Naga Hills, the North Cachar Sub-division of the Cachar District, the 
Mikir Hill tracts in the Nowgong District, the Dibnigarh Frontier Tracts in the 

Lakhimpur District, and the Lushai Hills (now known as Mizo District—see Act 

18 of 1954)—see Assam Gazette, 1898, Pt. II. p. 788 and Assam Code, Vol. II 
Appendix II-C. Naga Hills District now forms part of the State of Nagaland’ 
As all the laws prevailing in the State of Assam apply to the State of Nagaland 
Cotie of Criminal Procedure, 1898 would apply to the State of Nagaland as 
well—see Act 27 of 1962, S. 3 and Schedule and S. 26 (1-12-1963). United Khasi 
and Jaintia Hills district and the Caro Hills district together from the autono¬ 
mous State of Meghalaya now—See Act 55 of 1969, S. 3 (1) (2-4-1970) 


ITio provisions of the Act do not apply to trials or proceedings before v. 
Nyaya Panchayats in West Bengal and Andhra Pradesh—See W. B. Act I of 
1957, S. 96 (b) and A. P. Act II of 1964, S. 172 (3). 


Preamble — Note 3 (contd.) 

10(>r» (2) Cri LJ 703 = (1964) 5 Gui LR 
897 (DB), 

14) Nothing is lo be regarded as with¬ 
in the meaning of the statute which is 
not within the letter or which is not ex¬ 
pressly and intelligibly described in the 
very words of the statute itself. AIR 

1939 Mad 963 (967) (DB) •* AIR 1927 

Bom 369 (370) = 28 Cri LJ 1023 (DB) 

AIR 1937 Bom 28 (30) = 38 Cri LJ 
Uf) (DB) AIR 1936 Nag 5.5 (62) = 37 
Cri LJ 474 (DB) *♦ (’01) 1901 Pun Re 
(Cr) No. 24 p. 69 (65) (FB). 

rSce however AIR 1940 Rang 104 
(108) = 41 Cri LJ 515 (DB).] 

(5) A penal statute must be construed, 

in case of doubt or ambiguity in the 
language in favour of the subject. AIR 

1944 All 137 (145) = 46 Cri LJ 38 (FB) 
*• AIR 1959 SC 436 (439) = 1969 Cri 

LJ 527 ** AIR 1939 Lah 81 (85) = 40 

Cri LJ 497 (FB> ** AIR 1923 Mad 523 
(624) = 24 Cri LJ 599 (FB) •* (’87) 10 
All 150 (154) (FB) ** (’01) 25 Bom 680 
(693) (FB). 

(6) Courts should not extend or nar¬ 

row down the scope- or meaning of a 
penal provision by loose or strained con¬ 
struction. AIR 1923 Mad 523 (531) = 24 
Cri LJ .599 (FB) ** (’13) 19 Ind Cas 

204 (206) »= 14 Cri LJ 204 (DB) •• (’88) 
10 All 1.50 (154) (FB) ** AIR 1931 Nag 

177 (177) = 32 Cri LJ 1266 *• ILR 

(1966) Andh Pra 202. (Returns under 

Rule 126-F of Defence of India (Amend¬ 
ment) Rules, 1963 — Pawn-broker, also , a 
dealer, need not submit returns about 

the ornaments held by him as pawn¬ 
broker.) 

(7) In a penal statute it Is the duty 
of the Courts lo interpret words of 


anibiguoiis meaning in a broad and 
liberal sense so that they will not be¬ 
come traps for honest, unlearned (in 
the law) and unwary men. AIR 1963 SC 
278 (Pr 23) = 1953 SCR 825 » 1953 
Cri LJ 1116. 

(8) The principle of construing a 
statute in order to suppress a mischief 
and to advance the object of the legisla¬ 
tion does not apply to a penal statute. 
AIR 1953 Bom 347 '(353) = ILR (1953) 
Bom 1007 = 1953 Cri LJ 1445 (FB). 

(9) It is not competent to the Court lo^ 
stretch the meaning of an expression' 
used by the Legislature in order to carry 
out the intention of the Legislature. AIR 
1953 Bom 347 (353) = ILR (1953) Bom 
1007 = 1953 Cri LJ 1445 (FB). 

(10) A penal statute must be con¬ 

strued according to its plain, natural 
grammatical meaning. AIR 1953 Bom 347 
(353) = ILR (1953) Bom 1007 = 1953 

Cri LJ 1445 (FB). 

(11) When a matter is both within the 
letter and the spirit of the enactment, 
then a penal statute is to be construed 
like any other instrument and the Court 
is not to find or make any doubt or 
ambiguity in its language. AIR 1941 Sind 
160 (164, 165) = 43 Cri LJ 82 (DB) •• 
AIR 1940 Lah 129 (132) = 41 Cri' LJ 
591 (FB) •* (’99) 23 Mad 164 (166) (SB) 
•• (’70) 7 Bom HCR (Cr) 39 (40) (FB) •* 
(1857) 7 Moo Ind App 72 (103) (PC). 

(12) In construing the provisions of , the 

Code, it need not be assumed that^ the 
principles of English criminal, law, neither 
substantive or procedural, were intended _ 
to be adhered to. AIR' 1^36 Cal 356 
(367) = ILR (1937) 1 Cal 711 = 37 .Cri 
LJ -758 (FB). • " 
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Preamble — Note 3 (conid.) 

(13) The languAf^e of the Code is coi> 
elusive and must be construed nccordini; 
to ordinary principles so ns to give effect 
tO( UM (Plain meauiug of Uic language 
used. In the case or ambiguity that me'nn- 
itlilC'nitlst be ptfeferred whi(‘h is mor^' in 
accord with justice and convenience, but 
in gweral the words used reiul in con- 
texPfoust prevail. AIR 1938 PC 130 (133) 
» nSR fl988> 2 Cal 296 = 96 Ind App 
168 ^ 32; Sind LR 476 = 39 CrI LJ 
462. 

(14) The cardinal rule of interpretation 

iijiilthat every section of Code is ';to 

be given a ...proper ‘interpretation. AIR 
1958 Rai 248 (249) ILR (1957) 7 Raj 
73T '=J"i958''Cri LJ‘‘1243 (DU). 

(15) In matters of criminal, law re¬ 
trospective effect can be given only by 
an Act of the Legislature and not by the 
executive orders of,,the Government. AIR 
1943 Sind 39 (45) = 44 Cri LJ 293 

(16) Where (herfe Is a change in the 
law applicable, after a complaint is filed 
and, before it is disposed of, and the law 
rfclales to a matter of procedure it-is only 
the law that is in force af the time when 
the case is decided that will apply. AIR 
1952 Hyd 187 (Prs.lp, 14) = ILR (1952) 
Hyd 684 = 1952 Cri LJ t740 (FB) 

AIR 1952 Hyd 135 (Pis 2. 6) = ILR 

(1952) Hyd 38a = 1952 Cri LJ 1299 

(DBh 

(17) For ascertainment of legislative 
intent of. a statute the statute must be 
considered as a whole. AIR 1967 Pun| 
42 (44) = 1967 Cri LJ 251 = 1965 Pgn 
LR (Supp) 140. 

(18) Punctuation marks — Punctuation 
marks are not to be treated as forming 
part of'ia statute and they are, therefore 
to be disregarded for the purpose of 
interpretation. AIR 1967 Goa 40 (44) = 
1967 Cri LJ 463 (DB). 

(19) The juxtaposition of a proviso or 
a sub-section is not a safe guide for its 
interpretation. AIR 1967 Ker 216 (219) = 
1967 Ker LT 258. 

(20) If a reading of the proviso shows 
that it is intended as a proviso to the 
whole section or to a part thereof, it 
should be so read. The whole section 
along with the proviso should be read 
consistent with the legislative object, and 
in such a way as to give an intelligent 
meaning to the statutory provision. AIR 
1967 Ker 216 (219) = 1967 Cr LJ 1334 
« 1067 Ker LT 288. 


AIR 1960 SC 43 (45) = 1966 Cri LJ 71 
= (1966) 2 SCJ 421. 

4, Code, bow far exhaustive. — (1| 

The Criminal Procedure Code is exhaus¬ 
tive only with regard to mutters speci¬ 
fically dealt with by it. Absence of atiy 
provision on a particular matter does 
not mean that the Court has no power 
in regard thereto, and the Courl inav act 
on the principle that every procedure 
‘Should be understood as permissible till 
: it is shoW to be prohibited bv law. AIR 
1940 Nag 390 (392) = 42 Cri LJ 208 
AIR 1934 Cal 428 (429) = 61 Cal 498 = 
35 Cri LJ 941 (DB) *• AIR 1923 Cal 724 
(725) = 24 Cri LJ 677 (DB). 

. (2) The citizens of a former French 
possession in India possess a vested right 
to be governed by the provisions of the 
French law until such time ns a compe* 
tent authority introduces new patterns of 
legislation- (1965) 2 Mad LJ 332 = 19(55 
Mad LJ (Cri) 729. 

(3) The correct principle is that in 
matters of procedure, a particular pio- 
cedure should be considered toi be per- 
mitted if it is not proliiLiled and not that 
every procedure should be taken as 
prohibited, unless it is provided for. AIR 
1960 Rai 44 (46) = 1960 Cri LJ 278 
(DB). 

(4) A Magistrate cannot ask the ac¬ 
cused to send any particular paper in 
his possession to the Magistrate. 1968 
All Cri R 465 = 1968 AH WR (IIC) 729. 

6. Scope and obj^l of the Code,— (1) 
The Code lays down the proceduii* to he 
followed in every invesUgatlmi. iiuiuiry 
into, or trial for, every offence wiielher 
under the Indian Penal Code or under 
any other law. The Code also nial;es 
provisions for inquiries in!o ccMtain 
specific matters. The procedure laid 
down for inquiring into the spreilic mat¬ 
ters naturally cannot be applied lo in¬ 
quiring into other matters- AIR IQ-OG .411 
351 (353) s= ILR (1956) 2 All 60 = 1956 
Cri U 761 (DB). 

(2) The Code is a Code of Procedure 

and, like all procedural laws, in designed 
to further the ends of justice and not lo 
frustrate them by the introduction of 
endless technicalities. The object of the 
Code is to ensure that an accused person 
gets a full and fair trial along certain 
well-established and well-understood lines 
that accord with notions of natural jus¬ 
tice. AIR 1956 SC 116 (121) = 1955- 

2 SCR 1140 = 1956 Cri LJ 291. 

(3) The Code itself does not define 


(?1) The nature of the mens rca 
that would be implied in a statute creat¬ 
ing an offence depends on the object of 
the Act and the provisions thereof. AIR 
1006 SC 43 (46) = 1966 Crt LJ 71 = 
(1906) 3 SCJ 421. / 

(22) Only where it is absolutely clear 
that the implementation of the object of 
the statute would otherwise be defeated 
that mens rea may, by necessary ira- 
piiciiUbii; he ' excluded from a statute. 


what is irregularity and what is illegality. 
Illegality can only mean an incurable 
irregularity, incurable because of (he 
prejudice leading to failure of justice, 
and the question of prejudice being a 
question of fact has to be decided by 
Court in each particular case. AIR 1968 
Mad 117 (132) = 1968 Cri LJ 493 = 
(1968) 1 Mad LJ 480 (DB). 

(4) One.has to see the effect, if anv, 
of the breach of provisions of the Code, 
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1. Short title, Commencement.—(1) This Act may be cafled THE‘CODE 
OF CRIMINAL PROCEDURE, 1898; and it shall come into force on the first 
day of July, 1898. . l- 

(2) Extent.—It extends® to f[the whole of India except the ^[Sta^e of 
Jammu and Kashmir §[® ® ® **]]]; but, in the absence of apy-specific provi¬ 
sion to the contrary, nothing herein contained shall affect any. special-or local 
law now in force, or any special jurisdiction or power conferred, or any special 


Preamble — Note 6 (contd.) 
in the advancement of iustice. whether 
the illegality or irregularity is one that 
can be cured and whether the accused 
would be prejudiced by its presence. AIR 
I9f>8 Mad 117 (132) = 1968 Cri LJ 493 
* (1968) 1 Mad LJ 480 (DB). 

(5) The legislature has not expressly 
impliedly provided that violation of 

the procedural provisions would render 
Ihc conviction bad- AIR 1968 Bom 400 

(413) = 1968 Cri LJ 1584 = 69 Bom 
LR 808 (DB). 

(6) Merely because some provision of 
the Code is not observed if at all the 
application of Article 21 of the Constitu¬ 
tion is not attracted. AIR 1968 Bom 400 

(414) = 1968 Cri LJ 1584 = 69 Bom LR 
808 (DB), 

(7) Expression "statement made to a 
Police Officer" — Statement recovered 
by Police from pocket of accused when 
he was unconscious held did not fall 
within Section 162. AIR 1965 Guj 302 
(306, 307, 308) = 1965 (2) Cri LJ 753 = 
(1964) 5 Gui LR 897 (DB). 

(8) A second class Magistrate not spe¬ 
cially empowered to record a statement 
under Section 164 is not entitled to giye 
oral evidence of confession made to them. 
AIR 1064 SC 358 (363, 364) = 1964 (1) 
Cri LJ 26S (2) (DB). 

(9) If a statute has conferred a power 

to do an act and has laid down the 
method in which that power has to be 
exercised, it necessarily prohibits the 
doing of the act in any other manner. 
AIR 1064 SC 358 (361) = 1064 (1) Cri 

LJ 263 (2) (DB). 

(10) No provision in Code about ac¬ 
quittal or discharge of accused on failure 
of complainant to attend Court —^ This 
is no omission but a deliberate departure 
from Chapters on trial of summons and 
warrant cases — Intention appears to be 
that Magistrate should proceed with the 
inquiry — Else the Code would have 
said what would happen if the com¬ 
plainant remains absent- AIR 1967 SC 
983 (084, 086) = 1967 Cr LJ 943 = 
(1067) 1 SCR 807. 

SECTION 1 — SYNOPSIS 

1. Criminal procedure. 

\ Extent — “The whole of India ex¬ 
cept the Stales of Jammu and 
Kashmir and Manipur.** 


3. “In the absence of any specific 

provision to the conflrary.’' 

4. Sub-s. (2) of this sectioo and S. 5 

( 2 ). 

5. Special law. 

6 . Local law. 

7. Special .luiisdietiOo. 

8 . Special powers. 

9. Police in Presidency towns. 

10. Village headman In Madras. 

11. Village police officers in the Slate 

of BonAay. ^ 

12. Any special form of procedure. 


1. Criminal prOcedOTe,— (1) The Code 
of Criminal Procedure provides rules for 
the punishment and prevention of 
offences under the 'substantive criminal 
law. AIR 1922 Mad 443 (444) = 23 Cri 
LJ 691 •• (’69) 12 Suth WR 36 (37) 

(DB) *» (’95) 1895 Rat 776 (778) (DB) 

♦* (’71) 16 Suth WR 71n (72n) (SB). 

[See also AIR 1921 Sind 8 (8)' = 25 
Cri LJ 672 (DB).] 


(2) The Criminal, Courts arc not to 
entertain matters which are properly 
within the jurisdiction of Civil Courts. 
AIR 1950 East Punj 155 (Prs. 5, 7) = 51 
Cri LJ 736 •* AIR 1949 East Punj 334 
(Pr 17) = 50 Cri LJ 840 (DB) •• AIR 
1943 Sind 152 (155) = 44 Cri LJ 761 
(DB) ** AIR 1939 Cal 45 (46) = 
40 Cri LJ 216 (DB) ♦* AIR 1937 Oudh 
207 (208) = 13 Luck 89 = 38 Cri U 
147 *• AIR 1924 All 1 (7) = 24 Cn LJ 
817. 

(3) Criminal P. C. ckme into force in 
Goa on 1-11-1963 and Portuguese Criminal 
P. C. stood repealed by virtue of Ss* 3 
and 4 of Goa, Daman and Diu (Laws) 
Regulation, 1962 — Offence punishable 
under R. 126-P, Defence of India Rules 
1962, committed in Goa on 26-6-1963' 
Offence is triable in accordance y^ith 
Criminal P. C. and not Portuguese Cr.. 
P. C. 1970 Cri LJ 421 (424) (Goa). 

(4) The existence of a civil remedy is 

no reason for a Criipinal Court to rwusc? 
trial of an offence where one has 
committed. AIR 1933 All 42 (42) = 33 
Cri LJ 884 ** 1961 Ker LT 318 = 1W2 
(1) Cr LJ 649 (650) (Ker) 1964 AU 
WR (HO 778. ' > 

(5) While in civil cases the Court wiU, 
decide on the evidence that the parties 
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form of procedxire prescribed, by any other law for the tinio being in force, or 

siutU apply to— 

(a) the Commissioners of Police in the towns of Calcutta, Ijiadras an 

Bombay; or the police in the towns of Calcutta ami Bombay; 

(b) heads of villages in the U [State of Madras as it existed immedialclv 

before the 1st November, 1956]; or 

(c) village police-officers in the ®t[Stafe of Bombay as it existed imme¬ 

diately before the 1st November, 1956]; 

Provided that the "^[State Government] may, if it thinks fit, f|[* ® '’1 
by notfficationH in the t§[Official Gazette], extend any ot the provisions ol 
this Code, with any necessary modifications, to such excepted persons. 

[1882 — S. 1; 1872 — Ss. 1, 540, 541; 1861 — Ss. 1, 441, 442.] 

i*l Even before the 1st April, 1951, the date of force of the C.icle n 

Criminal Procedure (Amendment) Act. 1951 (1 of 1951). the provisions oi th. 
Code of Criminal Procedure, 1898, were extended to— 

(a) the then Chief Commissioner’s Provinces of Bhopal. Bilaspur 

desh and Kutch from the 1st January, 1950 by the Merged States (La\ s) 

t rrlv“'oJ'Hin>achal- PradeSr-sea Act 32 of 1954 and Act 37 of 

1956, S. 12 and ConsHtuHon «<=>'■ 

the State of Gujarat now— see Act 11 of 1960. S. 3 (1-5-iJW)._ 


SecUon 1 — Note 1 (contd.) 

choose to produce, it »s the duly ot a 
Judge in a criminal case to see that all 

relevant evidence is brought 

AIR 1949 East Punj 334 Pr 

Cri LJ 840 (DB) *• AIR 1921 AU 202 

(204) = 22 Cri LJ 210 (DB). 

(6) In criminal cases the Judges have 
to apply the law to the best of their 
abililY and cannot ignore points whicn 
strike their attention merely because 
counsel have omitted to argue them. AIR 
1943 Nag 26 (33, 34) = 44 Cn LJ 345 

(DB). 


administration of justice and it is Ihore- 
fore, essential that they should^ be mude 
to serve and be subordinate to" that inn- 
pose. AIR 1956 SC 116 (Pps 7. *8) = 
1955-2 SCR 1140 = 1956 Cri L Jour 291. 
(Per Bose J. and S. R, Das Aclg. C. J.) 
•• AIR 1922 PC 240 (250) = 48 Ind App 
214 = 48 Cal 832- (Case dealing with 
provisions in Civil P. C. relating to 
amendment of suit.) 

(11) Internal arrangements of the Hif-ih 
Court are dealt with bv its rules and the 
Code does not decide what functions can 
be exercised bv a single Judge or must 


(7)' The presence of ecunsel in a crimi- ^ exercised bv a Division ^Bench ^AIK 


nal trial does not absolve the Court 
from its primary and fundamental res¬ 
ponsibility to ensure that all proper and 


1929 Cal 756 (7.591 = 57 Cal 1042 = 31 
Cri L Jour 506 (FB). 

(12) If particular olTIccr has taken part 


DOnswliity 10 eiiaure maK n pariiGUiiir mjmvui 

necessarv steps are taken to arnve at executive capacilv in a pruccUure 

a ATD' Pitni If r ..i<7_ i/-k />Vi o mtf !)■ 


?he truth. AIR 1949 East Punj 334 (Pr 
15) = 50 Cri U 843 (DB). 

rS) The Code lays down the procedure 


ultimately leading to chargesheeling of 
accused, he cannot himsell sit and Iry 
such accused person in his judicial capa- 


i§i\ Thp flone lavs aowii me ijucii U 

to be fouowed in every investigation, in- dlv. 1965 All WR (HC) 836 = 1966 All 

quiry into, or trial for, every offence Cr R 13. 

\4M44 T » __ r*rkAit ftr 


uiiirv iiiw* - *; A « _ 

whether under the Indian Penal Code or 
under any other law. The procedure 
laid down for inquiring into the specific 
matters cannot be 

into other matters. AIR 1956 All .Jol 
(353) =* ILR (1956) 2 All 60 = 19 j 6 Cn 

LJ 671 (DB). 


(13) A police officer investigating into 
a prohibition offence does so under the 
provi-sions of the Criminal P. C. supple¬ 
mented by the special provisions of the 
Prohibition Act* 1960 Mad WN 317. 

fl4) Administralive Instructions do not 


re /<nno\ oo Pal 707 1715) = 29 override provisions of Criminal P. C. AIR 

is’not {h Uovince | 9 f _Orissa .35 (.36, = .965 (2, Cr LI 

Of Judge to disregard or go outside the 111 - 31 Cut LT 285. 


letter of the Code — Civil P. C.)l 

f9) Laws of procedure are not meant 
to hamper the “dm'mstralion 

AIR 1933 Pat 242 (244)= 12 Pat 2M 
34' Cri LJ 1198 (DB) 


2. Extent — *‘Tfae whole of India ex« 
cept the SUtes of Jammu and Kashmir 
and Manipur.’' — (1) Crime being in its 
essentia) nature local, the Indian Courts 
have iurisdiction to try any person for an 


411 1 ^- .^r rmirt are nothing but offence committed within their respective 

nr/.l5l.on" iurisdiction, in India. In exceptional 
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(b; the Merged States (as defined in Cl. 2 of the States Merger (Goyemor's-. 
Provinces) Order, 1949, which were then administered as part of an absorb-'^ 
ing Province within the meaning of Cl. 2 of the said Order) from the Ist' 
Januaiy, 1950. Further; (he amendments, if any, made till then^ ’in the 
Code by the State Legislature of an absorbing Province wefe also deemed 
to l)e extended to the Merged States, subject to so much of the said'amend¬ 
ments as related to matters with respect to which theiiCentral Legislature 
had power to make laws for a Governor's Province—See the iMerged' States 
(Laws) Act, 1949 (LIX of 1949), rS. 3 (2) and (3); .ij 


tc) the States of Tripura and Vindhya Pradesh from the 16th April 1950 -by the 
U.iion Territories (Laws) Act, 1950 (XXX of 1950), S.- 3 (1); Tdpura is! 
now a Union Territory: Vindhya Pradesh now forms part of the State a)£i 
Madhya Pradesh—see ^ct 37 of 195% S. 9 (1) (e) (L-11-1.956): 

(d) Cooch-Behar area of the State of West.. Bengal from the l^t January,! 1951, 
by the Cooch-Behar (Assimilation of Laws) Act, 1950 CLXVII . of 1^50)! 
S. 3 (1) read with West Bengal Act LXIII of i95(^. j.,, , > 


.SecrJoii 1 — IVole 2 (conld.) 

■ . liowcvcr. provision has beep made 
l< i (lealine with olTcnces committed out. 
side India. Whenever, in Cilher rose.' the 
• liminal law is set in motion. in India, 
Ihe law of procedure applicable is the 

Code of Criminal Procedure, subject to 
aiiv special or local law or special jiiris- 
«li<'lion as mentioned in this section. 
(’97) 25 Cal 20 (30) = 24 Ind App 137 

(PC) ** AIR 1959 Puni 110 <Pr 5) = 

I‘.t.')9 CrI L, Jour .362 (DB). (Offence 

cftmmittcd by Pakistani national ip Indian ' 
1( irrtorv — Trial under the 'Code ii\ 
legal.) *• (’76) 1 Mad 171 (172) (SB) *♦ 
AIR 1914 Cal 725 (723) = 15 Cri L Jour 
.537 (DB) ** AIR 1932 Cal 753 (755) = 
.34 Cri L Jour 245 (DB) ♦* ('67) 4 Bom 
IICR fCr) 38 (39) (DB) »* f’06) 28 All 

372 (374) = .3 Cri L Jour 247 (DB). . ' 

[See Sections 2. 3 and 4 of the Penal 
C«ide and Sections 54, 186 and 188, Cri- 
niinal P. C.l 

(2) Since the Code of Criminal Procc- 

{lure lias not been extended to the 
Miinipiir State, it cannot be said to be 
tlx* 'existing law’ of Manipur Stale with¬ 
in Ihe meaning of Article 19 (2) and (3) 
of the Constitution of India and there¬ 
fore. no provision of this Code can cur¬ 
tail (he fundamental rights of the citizens 
within the Manipur State. AIR 1955 

Manipur 41 (47) = 1955 Cri L Jour 1603. 

(3) The expression Territorial waters 

denotes that part of the sea extending 
from the seashore to a distance of a 
marine league (three miles). This area 
is within the territorial limits of the 
Stale on which it abuts and is part of 
it for purposes of jurisdiction. AIR 1916 
PC 21 (25) (’94) 18 Boro 636 (662, 

663) (DB). 

(4) The high seas are those parts of 
the seas which are beyond the limits of 
the territorial waters- It is a recognised 
principle of international law that a, ship 
on the high seas is a floating island 
belonging to the State whose flag it is 
flying. By virtue of British Parliamenltiry 
Statutes extended to c***”-''*'* pi-iiiQh 


India the British Indian Courts have juris- 
diciion to try offences compiitted on the 
high seas by a British subject, op a British 
ship, the procedure ' applicable being that 
of the Criminal Proefedure Code. (’01) 25 
Bom 636 (638) (DB) AIR 1936 Sind 3 

(4, 5) = 37 Cri L Jour 314 (DlB) •• AIR 
1927 Mad 688 (688) ,= 28 CH L Jour 543 
(DR) ** (’ll) 12 Cri 'L Jour fOS (204) = 

5 L. w Bur Rul 221 (F,B1 **'(’89), 16 Cal. 
238 (244) (SB) (’68)' r'ti^eng' iIr'' tCfl 
Ca.s) I (9, 10) (SB). 

(5) Offences committed 
1951 in Part B Slate 
instiluted after 1-4-1951 — 


« * 


, pripr, to t-4-n 
— Proc^dings, 
Crimiaat P» C. i 


(18981. is applicable. AIR 19&4 Andh Pra 
276 (276) = 1964 (1) Cr LJ 642 .(DB); 
(AIR 1960 Andh Pra 375, Gverrul^d.) ' 

.(6) There is no for. person to ialce 
action agaih.sl another by instiUiting Civil 
or Criminal Proceedings either siinultaue- 
ously or'one after the ot)ier. (1968) 2j 
Mad LJ 589 = 1968 Mad LW (Cri) 175. 


(7) Existence of civil )'eroedy does not 
exclude trial by criminal court of offence 
— Fact that complain^t is entitled to 
both civil and criminal remedies does 
not disenhMc him to take recourse to 
criminal remedy- AIR 1969 J K 134 
(136). 

3. ‘Tn the absence of any specific pro¬ 
vision to the contrary”. — (1) The words 
mean and contemplate a provision speci¬ 
fic in alTecting the special or local > law. 
This specific provision to the contrary ! 

need not be in the Code itself. It may 4 
be in the special or local law also. These 
words cannot be read as referring to any 
possible contrariety between a specific 
provision in the Code and a pBOvision ia I 
a special statute.- AIR 1942 Cal 593 (601, 
602) = 44 Cri L Jour I45q(DB). . i...| 

[See also AIR 1941 Bom 146,i (148) '“i , 
42 tri L Jour 519 (DB).] 

(2) Section 162 of* the Code -is , a 

".s'pecifle provision,” and ’ affects S. 27, j 
Evidence Act- - '! /; ■ f- 

(3) See also the following iqasca AIR 

1958 Mvs, 143 (146) = ILR (1958) Mvs 
74 » 19.58 Cri L.F 1327 (DB). (S^atc , 


I 
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ofJ.^Crirunol Procediu-c^ 1898 


iyftfr the 1st April, 1931, the ilate of coming into force of the Code of Ctimin.il 
, Procedure (Amendmeut) Act, 1951, the provisions of the Code of Criniina! I'n)- 
^ ‘ cedure, 1898, as so amended, have been extended to and shall be in force in— 

(i) jChandernagorc in the State of West Bengal from the 2nd Oct<)ber, 1954 
by the Chandemagoro (Merger) Act, 1954 (XXXVl of 1954), S. 17 read 
with West Bengal Act IV of 1955; 

tfl) the Union Territory of Manipur from the 1st January, 195? by the Union 
Territories (Laws) Act, 1950 (XXX of 1950) as amended by Act LXVIII of 
* . ‘ 1936 (w.e.f. 1-1-1957); 

" ■ ' (iii) the Union Territory of Goa, Daman and Diu from tlie 1st November, 1963 
by the Goa, Daman and Diu (Laws) Regulatiqn, 1962 (XII of 1962), S. 3 
and Goa Govt. Gaz., 1963, p. 325 (w.e.f. 1-11-1963); 

(iv) the Union Territory of Dadra and Nagar Haveli by the Dadra and Nagar 
Haveli (Laws) Regulation, 1963 (VI of 1963); 
i.,(vj the Union Territory of Pondicherry' from the 1st October, 1963 by the Pondi¬ 
cherry (Laws) Regulation, 1963 (VH of 1963) (w.e.f. 1-10-1963); 

‘ (vi) the Union Territory of Laccadive, Amindivi and Minicoy Island' by the 
L. A. and M. (Law.s) Regulation 1965 (VUI of 1965) (1-10-1967); 

(vii) the specified Scheduled Areas in the districts of Darrang and Lakhimpur and 
Nowgong and Sibsagar in the State of Assam by Scheduled Areas (Assimila¬ 
tion of Laws) Acts 37 of 1951 and 16 of 1953 (w.e.f. 1-10-1951 and 19- 
' 1953); 


Secllon 1 — Note 3 (contd.) 

Legislature has competence to make law 
pertaining to taxes on sales or purchases 
and providing for punishments for non- 
compliance or contravention of the 
provision^ of that law — It may also 
for the purposes of enforcement of that 
faw, vest Jurisdiction in Courts — Limits 
of Jurisdiction mav be prescribed by that 
law — AIR 1954 Mad 833. Dissented 
from.) ** AIR 1940 All 263 (2691 = ILR 
(1940) All 396 = 41 Cri LJ 627 (DB) 
(Provision must clearly Indicate itself and 
not to be drawn by implication.) 


(4) Additional Deputy Commissioner 
can take no action under S. 145 in the 
territory of Cherra Siemship (Khasi and 
Jaintia Hills). AIR 1963 Assam 31 (33, 
34) = 1963 (1) Cri LJ 417 (DB). 


(5) Provisions of Criminal P* C. are 
applicable to proceedings before Special 
Judge under Criminal Law Amendment 
Act (1952). AIR 1959 Ker 311 (314) = 

1959 Cri LJ 1172 = 1958 Ker LT 1079 

( 2 ). 


(6) The Kerala General Sales Tax Act 
(11 of 1125) does not contain any special 
form of procedure for trial of offences 
under the Act. Therefore the Cr. P. C. 
will be applicable. AIR 1964 Mad 185 
(187) *= 1964 (1) Cri LJ 519- 


(7) Prosecution under Section 59 (b), 
Mysore Prohibition Act for possession of 
country liquor — Report of Cheinical 
Examiner as to contents of boltl^e ad¬ 
missible in evidence in view of S. 510 
■ which is not excluded by Sections 86 
and 109, Mysore Prohibition Act which 
deal with another type of offences. AIR 
1966 Mys 76 (77) = 1966 Cri LJ 270. 


4. Sub-s. (2) of this section and S. 5 

(2). — (I) Sub-section (2) of this sec¬ 
tion does not have the effect of enacting 
anything in derogation of Section .5 (2). 
It only relates to the extent of the ap¬ 
plication of the Code of Criminal Proce¬ 
dure in the matter of tenilorial and 
other jurisdiction, etc., and by no means 
nullifies the effect of Section 5 (2). AIR 
19r)4 Mad 833 (843) = 1954 Cri LJ 1267 
= ILR (1955) Mad 184 (DB), (Overruled 
on .another point in .MR 1958 Mad 544 
(FB).) 


[See also AIR 19.58 Mvs 143 (146) = 
ILR (1958) Mvs 74 = 1958 Cri LJ 1327 
(DB).l 


(2) Code doc.s not apply to Khasi and 
Jaintia Hills area — Spirit of the same 
is, however, applicable. 1961 (2) Cr LJ 
577 (577) (Assam). 


(3) Trial of accused for offence of 
murder — Deputy Commissioner (in the 
Garo Hills district) has jurisdiction to 
try the case. AIR 1962 Assam 62 (64, 65) 
« 1962 (1) Cri LJ 560. 


(4) In view of Section I (2) and Sec¬ 
tion 5 of Code, provisions of search con¬ 
tained in Sec. 5. Public Gambling Act 
(1867), will prevail over Section 105, 
Criminal P. C.. AIR 1967 HP 18 (20) = 
1957 All LJ 300 (302). 

6. Special law. — (1) Sub-section (2) 
provides that nothing in Ihe Code shall 
affect any special law. This provision is 
an application of the maxim gcneralia 
specialibus non derogant. AIR 1939 Mad 
856 (858) = 41 Cri LJ 41 (DB). 

(2) A special law is a law applicable to 
a particular subject. See definition in 
Section 41, Penal Code. 
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(viii) the Code as amended in the former Bombay State has been extended to 
the said State as formed under Act 37 of 1956 by Bombay Act 97 of 1958. 

[t] Substituted by the Code of Criminal Procedure (Amendment) Act I of 1951, (Sec¬ 
tion 3) (1-4-1951) for “the whole of India except P^t B States,” which were 
substituted by A. L. O. 1950, for “all the Provinces of India." 

Section 25 of the Code of Criminal Procedure (Amendment) Act (I of 
1951), which came into force on 1-4-1951, is as follows— 

“25. Repeals and savings.—(1) If immediately before the day on which this 
Act comes into force in a Part B State there is in force in that State any 
law which corresponds to the said Code, such corresponding law shall on 
that day stand repealed but not so as to restore any jurisdiction or form of 
procedure not then existing or followed or to render unlawful the continu¬ 
ance of any confinement which is then lawful. 

(2) All notifications published, proclamations issued, powers conferred, forms 
prescribed, local limits defined, sentences passed and orders, rules and ap¬ 
pointments made, under any corresponding law hereby repealed shall be 
deemed to have been respectively published, issued, conferred, prescribed. 


defined, passed and made under 
Code. 


Section 1 — Note 5 (contd.) 

(3) It is a special law laving down any 
special rules of Criminal Procedure foi 
governing certain special cases. ('57) 
1957 All LJ 300 (302) . 

(4) A special law does not include 
local lamilv law. AIR 1919 Mad 193 
(194) = 20 Cri LJ 733 (DB) ** (’99) 22 
Mad 246 (247) (DB). 

(5) It docs not include the English 

Common law. AIR 1925 Rang 345 (347) 

= 27 Cri LJ 321 (DB). 

(6) For instances of special laws, see 

the following cases- This section enacts 
that nothing in the Code shall afTect any 
special Jaw in force. (’92) 16 Bom 159 
(159) (DB). (The Coroners Act.) •* AIR 
1955 Pat 1 (28, 29, 30) = 33 Pat 690 
(SB). (The Bihar Land Encroachment 
Act (31 of 1950) is a special or local law 
and is not inconsistent with the provi¬ 
sions of Ch. 10. Criminal P. C. Both can 
Iterate side bv side.) ♦♦ AIR 1933 All 
440 (442) = 55 All 463 = 34 Cri LJ 875 
(DB). (Evidence Act, 1872). *• (’86) 10 

Bom 181 (182) (DB). (Bombay Act 5 ot 
1878, Sections 3 and 56.) •* AIR 1918 
Bom 70 (71) - 20 Cri LJ 34 (DB) 
(Indian Extradition Act, Sections 8 and 
8-A override Section 496. Cr P. C.) *♦ 
AIR 1923 Mad 339 (339) = 24 Cri LJ 
335 (DB). (Abkari Act. offence under — 
Criminal P. C., not applicable.) *• AIR 
1927 Cal 509 (510) = 28 Cri LJ 407 
(DB). (Proceeding under S. 363, Calcutta 
Municipal Act. not governed by Sec¬ 
tion 342. Cr. P. C.) ** AIR 1930 Oudh 
497 (500) = 32 Cri LJ 104 (DB). (Salt 
Act.) 

[See AIR 1920 Cal 321 (322) = 21 

Cri LJ 173 (DB). (Calcutta Municipal 

Act 3 of 1899.)] 

[See also AIR 1915 Mad 1159 (1160) 

•= 16 Cri LJ 268 (DB). (Abkari Act. 

offence under — Criminal P. C. not ap 
plicable.)] 


the corresponding provision of the said 


(7) The existence of a special law. 
does not exclude the operation of the 
Criminal P. C., unless the special law 
expressly or impliedly provides in that 
behalf. AIR 1953 Madh B 89 (Pr 4) « 
1953 Cri LJ 629 AIR 1959 Cal 703 
(704) = 1959 Cri LJ 1315. (Proceedings 
under Section 44, Divorce Act — Pro¬ 
ceedings under Section 488, Cr. P. C. can 
continue.) *• AIR 1959 Ker 311 (Pr 10, 
11) = ILR (1958) Ker 763 = 1959 Cri 
LJ 1172 •* AIR 1958 Bom 354 (Pr 15). 
= 19,58 Cri LJ 1144 (DB). (Offences 

covered bv Army Act—Sections 34 to 68 
also falling under Penal Code — Juris¬ 
diction of ordinary Criminal Court is 
not excluded — Criminal conspiracy 
falling under Section 52 (f). Army Act, 
falling within ’jurisdiction of Court 
Martial — Jurisdiction of Court of Spe¬ 
cial Judge under Criminal Law Amend¬ 
ment Act, 1952. is not excluded.) *• AIR 
1957 All 88 (Pr 4) = 1957 Cri LJ 167 
(DB). (S. 14 (b). U- P. Sales Tax Act 
merely constitutes offence —.Act does 
not prescribe procedure — Trial is 
emed bv Cr. P. C.) ** AIR 1957 Andh 
Pra 286 (Pr 8) = 1957 CriLJ 830. (Trial 
under the Madras Prohibition. Act X oi 
1937), is governed by the provisions of 
the Cr. P. Code.) ** (’57) 1957 All LJ 

300 (302). (Muslim Personal Law 

(Shariat) Application' Act, 1937, .does not 
lay down special rules of Criminal * JP' 
cedure — In spile- of the Act, S. 488, Cr. 
P. C. applies to Muslims also.) *f AIK 
1950 Mad 391 (Pr 1) = 51 Cri LJ 913. 
(Section 17 (3) Criminal Law Amend¬ 
ment Act, 1908, does not take away right 
of accused to bail under Sections 497 
498, Criminal P. C.) AIR 1942 Sind 9 
(10) = 43 Cri LJ 304. [Special Act mak¬ 
ing special offence and special procedurt 
— Prosecution not in accordance witn 
such procedure is barred — Obftcr.) * , 
AIR 1926 Cal 786 (7881 = 27 Cri LJ 984 
(DB) ** AIR 1946 Sind 67 (68) — 47 
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(S) The provisions of the snid Code shall apply to fill proceedings instituted 
Qftoi* tlxe coming into force of the said C<Hle in any Part B State and, so far 
as may be, to all cases pending in any criminal Court in that State when 
the said Code comes into force therein. 

(4) Where under any law in force in a Fart B State mmicdiately helore the 
commencement of this Act, a Sessions Judge has been empowered to exer¬ 
cise all or anv of the powers of a District Magistrate, then notwith.standing 
anything contained in sub-section (1), that law shall, in so far it purports 
to confer such powers on any Sessions Judge, continue to have effect as if 
enacted in the said Code, and nothing in the said Code shall be deemed 
to transfer to any District Magistrate in that Stale anv of the ooweis sn 
exercisable by a Sessions Judge." 

[\] The words “State of Jammu and Kashmir and the Union Territory of Manipur” 
were substituted for the words “States of Jammu and Kashmir and Manipur,’ 

by 2 A. L. O.. 1956. 

- [§] The words “and the Union Territory of Manipur” w'ere omitted by the Union 
Territories (Laws) Act, 1950 (XXX of 1950), S. 3 (2A) and Sch., Pt. B, as insej-t- 
ed by the Union Territories (Laws) (Amendment) Act, 1956 (LXVIII of 1956), 

S. 2 (b) (1-1-1957). ' 

[*t] Substituted for the words "State of Madras," by 2 A. L. O., 1956 (now called 
‘Tamil Nadu’—See Act 53 of 1968.) 


[•$] Substituted for the words “State of Bombay”, ibid. Divided into Maharashtra 
and Gujarat by Act 11 of 1960. 


Section 1 — Note 5 (conidd 

Cri LJ 630 (DB) ** {'98) 22 Bom 596 
(601) (DB) *•. (’98) 2 Cal WN 702 (708) 
(DB) ** AIR 1943 Pat 245 (250) = 45 

Cri LJ 177 (SB). ' „ 

[See AIR 1944 Nag 149 (151) = ILR 
(1944) Nag 813 = 46 Cri U 247. 

(Offence under Defence of India Rules — 
Recognized principles on which laws are 
enforced are not altered.)] 

[See also AIR 1949 FC 6 (Pr 17) = 
1948 FCR 86 « 50 Cri LJ 29.4. (Section 
257 applies to trials' before Special Tribu¬ 
nals under Ordinance 29 of 1943 bv vir¬ 
tue of Section 6 of the Ordinance.)] 

(8) Where the special law expressly or 
impliedly provides for special cases the 
special law will apply- AIR 1949 Assam 
69 (Prs 4, 5,6) = ILR (1949) 1 Assam 

276 =51 Cri LJ 147 (DB) *• AIR 1945 
Pat 69 (70) = 46 Cri LJ 420 (DB) •• 
(*46) 1946 Rang LR 209 (210. 211). 

' (9) Where there is a special enactment 
on specific subject such as the law of 
evidence, the special Act must be taken 
to govern the subject and not the Code, 
in the absence of a provision to the 
contrary. Section 27, Evidence Act is a 
special' law within the meaning of Sec¬ 
tion 1 (2) and is not repealed bv Sec¬ 
tion 162 of the Code. AIR 1942 Pat 156 
(168) = 43 Cri LJ 615 (DB) •• AIR 
mi Bom 146 (148, 1491 = 42 Cr. L.I 
519 (DB) ** AIR 1939 Mad 856 (858) =- 
41 Cri LJ 41 (DB) *• AIR 1939 Pat 577 
(578) = 18 Pat 450 = 40 Cn LJ 62a 
(DB) •• (T2) 13 Cri LJ 305 (349) = 35 
Mad 247 (SB). 

'[BUf sec AIR 1940 All 263 (269), ^ 
ILR (1940V All 396 = 41 Cn LJ 627 
(FB). (Section 162 is a specific provision 


to the contrary and affects Section 27. 
Evidence Act— AIR 1939 PC 47. Relied 
on; AIR 1928 Mad 1028 (FB), AIR 1932 
Mad 391 (FB). AIR 1939 Pal 577; AIK 
1939 Mad 840 and AIR 19.39 Mad 8.')6, 
Dissented from; AIR 1933 All 440, Over- 
ruled.)] 

(10) An Ordinance passed bv the Guv- 
ernor-General may also in effect modily 
the operation of this Code hv enacting 
something repugnant to the provisions of 
the latter. AIR 1943 All 379 (385) = 4.5 
Cri LJ 491 (FB) »* AIR 1943 Pat 24.5 
(2.58) = 45 Cri LJ 177 (FB) ♦* AIR 194.3 
Pat 24 (28) = 44 Cri LJ 209 (FB) =** 
AIR 1943 Pat 18 (22) = 44 Cri LJ 273 
(FB). 

(11) The Code cannot be modified by 
any orders of the Local Government in 
a Departmenlal Code. AIR 1938 All 531 
(535. 536) = 39 Cri LJ 971. (Pcdice 
Regulations cannot modify Criminal P. C.) 

[See also ('99) 26 Cal 827 (877), (Noli- 
fleation under Assam Frontier Tracis 
Regulation, 1880, Section 2, directing Ihal 
the Code of Criminal Procedure shou'd 
cease to be in force in North Ca,h;n- 
Hills vests all criminal authority in llic 
District in Chief Commissioner.) 

(12) It was held that Section 533 of 
the Code was a “special” law wUhiii Hie 
meaning of this sub-.scctinn. .MK 1935 
Rang 350 (352) = 37 Cri LJ 920. 

(13) The Bankers’ Books Evid(>ncp Aft 
of 1891 is a special Act within 'he nifan- 
ing of this sub-section. AIR 1938 Bom 33 
(35) = .39 Cri LJ 207 (SB). 

(14) The Criminal Law Amei’dTn<”it 
Act 1952, does not exclude rules in tlic 
Criminal Procedure Code as to tcrrilorial 
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["§] Substituted for ‘Provincial Government’ by A. L. O., 1950. . • 

[tj] The words “with the sanction of the Governor-General in Council,” were omitted 
by the Devolution Act, 1920 (XXXVHI of 1920), S. 2 and §ch. 1. 

[f§] By its Notification No. 577J dated 25-1-1956 as , amended by No.,ja384J dated 
24-2-1958, the State Government of West Bengal has extended SecUons ,154,155, 
156, 161, 162, 163, 172 and 173 to the Commissioner of Police and Police 
in the town of Calcutta—See Cal, Gaz., 912-1956, Pt. I, p. 463* arid ibid., 6-3- 
- 1958, Pt. I, p. 640. 

[t§) Substituted for ‘local official Gazette’ by A. L. O., 1937- 

STATE AMENDMENT 

Maharashtra 


(I) In its application to the State of Maharashtra, fn cfause (a) of sul>sectipn (2>_ 

(a) for the words “towns of Calcutta, Madras and Bombay," substitute the words 
“towns of Calcutta and Madras”; and , i • 


S' .-(ion 1 •— Note 5 (contd.) 
jiii i>flu tion. The rules are not incoii- 

.sisii-nt with Section 7 (2) of the Criminal 
I.aw (Amendment) Act, 19.52. AIR 19.')9 
K.i- ;UI IPrs 10, 11) = ILR (1958) Ker 
7()8 = 19,59 Cri LJ 1172. 

(15) The Cp P. C. will not apply of 
ils cwn force to provide for an appeal 
ayaiiisl Ihe order of the rent controller. 
AIK 1908 Cal 170 (173) = 1968 Cri I.J 
•ITS. 

(10) Where a general and a .special 
law operate upon the same field and 
there is conflict between the • two, it is 
Die .special law which must prevail as 
against the general law. 1961 (2) Cri LJ 
227 (228) = (1961) 2 Guj LR 218. 

(17) Collector of Central Excise Is not 
CuMrl and is not bound by any procedure 
laid down hv the Cr. P. C. 1963 (2) Cr 
I..1 407 (409) = 1962 Mys LJ (Sup) 4.51 
(I>H). 

6. Local law. — ( 1 ) A local law is a 
law applicable only to a particular part 
o{ India. For definition of local law, see 
.Section 42. Indian Penal Code. 

(2) A local law does not necessarily 

include all the rules and bye-laws made 
thereunder. AIR 1929 Rang 75 (75) ** 

(’94) 1894 Pun Re Cr No. 23, p. 80 (81). 

(3) For instances of local law, see the 

fr>llowing cases. (’10) 7 Ind Cas 389 

(.389) = 11 Cri LJ 476. (Bengal Regula¬ 
tion 6 of 1825, S. 2.) ** AIR 1927 Cal 
496 (504) (DB). (Bengal Criminal Law 

Amendment Act is only supplemental to 
Ihe Criminal Procedure Code in Bengal.) 
** AIR 1914 Sind 158 (159) = 16 Cri LJ 
238 (239) (DB). (Section 6 (d) of Bombay 
Gambling Act, 4 of 1887.) ** AIR 1915 
Lab 355 (3.56) = 16 Cri LJ 790. (The 
N. W. F, P. Crimes Regulation, 3 of 
1901.) 

[See AIR 1925 Rang 12 (13) = 26 Cri 
LJ 289, (Upper Burma Ruby Regulations 
of 1887, Section 6 — No provision for 
appeal and revision thereon — Criminal 
Procedure Code applies-)] 

7. Special .(urisdlcUon. — (1) A law 

dealing with a specific subject-matter and 
giving jurisdiction over it cannot be re¬ 


pealed bv a general provision. (’72) j 7 
Mad IlCR (App) vi (vi). ,1 

(2), The special, jurisdiction. created in 
the undermentioned instances i§. not to 
that extent affected by the provisions of 
the Criminal Procedure Code: ' 

(a) The special jurisdiefion. conferred 
- on the second class Magistrates 

over offences under theiu-'Bombay 
Abkari Act, 5 of 1878^ |.(.’86) 10 

Bom 181 (182. 183) (DB). 

(b) The jurisdiction ,, pf jWagistrale* 

under Sections 20 to 23 of > the 
Cattle-Trespass, Act, before rlbe 
Code of 1898. (’07) 6 Cri LJ '863 

(.364) = 34 Cal 926 , (DB) •«! |(’9«), 
23 Cal 300 (301) (DB),fiOB) 

23 pal 442 (445) (DB). ■; 

Cc) The special jurisdiction, r of the 
English Consular Court} at Zanzi-i 
bar over foreigners 'under Bri-, 
tish Protection as also the .lurisdic- 
tion of the Bombay High ;pourt .t« 
try a Native Indian • sub.iect for 
murder at Zanzibar and the juris- 
disetion of British Courts over a 
“British protected person” under 
the China and Corea Order . iDi 
Council. (’95) 19 Bom 741 (744) 

(DB) *• (’79) 3 Bom 334 (339) *♦ 
AIR 1914 PC 155 (157). 

(d) The power of revision by the High' 
Court under Charter Act* and of 
superintendence under S. 15 of the 
Charter Act. (’98) 26 Cal 188 (192, 
193) (DB) •* (’08) 7 Cri LJ 499 
(501) (DB) (Cal). - . * 

fe) The extraordinary original criminal 
jurisdiction 'of the High Court 
under Cl. 24 of the. Letters 'Patenl.-- 
AIR 1932 Cal 123 (123) = 33 Cri, 

LJ 219 (DB). . ...j <.fl 

(f) The jurisdiction pf the .Govemo^ 
General to‘pass OrdinancojS. • MRt 
' 1933 Bom 1 (3) = H Cri LA IW, 

(SB) •* AIR 1933 Cal 537,(638) *»»- 
34 Cri LI 1023 (DB).,j 

[See AIR 1932 Cal. 745 (747) « 38 

Cri LJ 839 (SB) *• AIR^ 1933 C«} 

364 (364) = 34,,Crj LJ 320 (5)B)d 

[S^e also AIR 1920 PC. 23'. (26) « 21 f 
Cri LJ 456.] , 
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for the words ‘towns of Calcutta and noinljay’ sulistUute tlie words ‘town 
of Cttlcutta.’ — Bom. Act XXII of 1951, S. 167 (3) and Sch. Ill (1-84951). 


(it) In its application to the State of Malmrashtra in clause (c) of suh-scclion (2), 
the words ‘State of Bomlwy' substitute the words “State of Maharashtra. ” — See 
Goitral -Acts on State and Concurrent Subjects (Maha. Adaptation) (AmendmcMiU Order, 


1961 (w.e.f. 1-5-1960). 


Seetton 1 — Note 7 (cootd.) 

(r) The special jurisdiction created by 

i the Merchant Shipping Act. (’V2) 
13 Cri LJ 246 (246) = 39 Cal 487. 
(57 and' 58 Vic., c- 00.) 

(h) The jurisdiction of the High Court 
to issue a writ of certiorari. AIR 
1919 PC 31 (35) = 20 Cri LJ 593. 

[See AIR 1918 Mad 1260 (1268. 1269) 

= 18 Cri LJ 239 (SB).] 

(i) The jurisdiction of special tribunals 

created under the Defence of India 
Act. AIR 1918 Pat 103 (107) = 19 
Cri LJ 833 (FB) *• AIR 1917 Lah 
138 (139) = 18 Cri LJ 927 (928, 

929) (DB). 

[See AIR 1918 Pat 155 (162) = 19 Cri 
U 281 (FB).] 


(6) Special court will always oust 
jurisdiction of ordinary court unle.ss the 
competent authority has kept the juris¬ 
diction of ordinary court intact — Spe¬ 
cial Magistrates for trial of offences 
under Motor Vehicles Act. AIR 191)7 
Madh Pra 94 (95) = 1967 Cri LJ 381 = 
1966 MPLJ 1132. 

(7) Special Courts for particular ca.sc.s 
need not be created by statute. If con- 
petent authority appoints such a court, 
the Court can try the ollence- AIK 1967 
Madh Pra 94 (95) = 1967 Cri LJ 381 = 
1966 MPLJ 1132. 

(8) First Class Magistrate exercising 

powers of. juvenile Court is competent !<• 
try offence under Bombay Children's .\ri 
(71 of 1948). (1961) 2 Cr LJ 227 (228, 

229) = (1961) 2 Guj LR 218. 


(j) The power of a High Court to 
institute proceedings for contempt 
and punish where necessary is a 
special jurisdiction which is in¬ 
herent in all Courts of record. AIR 
1964 SC 186 (187) = 1964 Cri LJ 
460 = 1954 SCR 464 AIR 1966 
Cal 411 (422, 423) = 1966 Cri LJ 
883 = 70 Cal WN 579. 

(3) It is desirable in the case of formal 
documents where jurisdiction depends 
upon special circumstances that such cir- 

■ cumstances should appear on the face of 
the record. AIR 1958 Raj 184 (Pr 9) ** 
1958 Cri LJ 971 (DB). 

(4) See also the following cases. ('68) 
5 Bom HCR (Cr) 6 (6) (DB), (Special 
jurisdiction under S. 13 of Act 19 of 
1838.) •• AIR 1'958 Pat 585 (Pr 7) = 
1958 Cri LJ 1339. (Of two offences, one 
falling within jurisdiction of Gram Cut- 
cherry and other without — Court which 
can try both offences should try them.) 
** AIR 1956 All 351 (354) = ILR (1956) 
2 All 60 = 1956 Cri LJ 671 (DB). (A 
first class Magistrate exercising the spe¬ 
cial jurisdiction conferred by Section 247 
(1), U- P. Municipalities Act is not an 
inierior Criminal Court within meaning 
of Section 435, Criminal P. C.) •* AIR 
1925 Mad 465 (466) (Magisterial powers 
under Madras Village Courts Act 2 of 
1920.) 

(5) Bombay Village Panchavat Act is 
special law — Sessions Court hearing ap¬ 
peal -under Section .78 of Bombay Act 
exercises special jurisdiction — General 
provision of Section 417’ of the Code does 
not affect special provisions in Sections 
78 And 79 of Bombay Act. AIR 1961 Mvs 
257 (259) - 1961 (2) Cri LJ 789 = 39 
Mys LJ 638. 


(9) Madras Children Act (1920). Sec- 
tion 44, Rule 7 — Offence committed by 
juvenile — Exclusively triable by Court 
of Session — Jurisdiction of Juvenile 
Court to try accu.sed not taken away In- 
Section 29-B. Criminal P. C. AIR 1960 
Mad 308 (310} = i960 Cri LJ 927 = 
(1961) 2 Mad LJ 459 (DB). 

8. Special powers. — (1) The powers 
of the High Court under - Section 491, 
Criminal Procedure Code, are only sub¬ 
ject to the special power conferred on 
the Government under the Indian Ex¬ 
tradition Act, 1903. in respect of the 
surrender of offenders. AIR 1933 Pat 29.5 
(297) = 34 Cri LJ 932 (DB). 

(2) The power of the High Court as a 
superior Courl of Record to punish sum¬ 
marily for contempt is not affected bv 
the Criminal Procedure Code. (’84) 10 
Cal 109 (133) = 10 Ind App 171 (PCI ** 
AIR 1926 All 623 (626, 628, 638) (SB) ♦* 
AIR 1927 Lah 610 (611) = 28 Cri LJ 727 
(SB) *• AIR 1926 Lah 1 (2l = 26 Cri 
LJ 1409 (SB) •* (’01) 24 Mad 523 

(548n) (SB). 

[See also AIR 1952 Nag 259 fPrs 17, 
18) = ILR (1949) Nag 640 (DB). (Sum¬ 
mons case procedure not applicable — 
Observations to contrary in AIR 1945 
Nag 33 = ILR (1945) Nag 74 held obi¬ 
ter.) ** AIR 1956 All 258 (262) = ILR 

(1956) 1 All 656 = 1956 Cri LJ 679 
(DB). (Proceedings for contempt are 
neither criminal nor civil but are sui 
generis — They are not governed bv 
Criminal P. C. — AIR 1954 All 523 = 
1954 Cri LJ 1141 = ILR (1954) 1 All 
394 (FB), Rel. on.) *• AIR 1942 Lah 
107 = 43 Cri LJ 599 (FB). (The Crimi- 
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Section 1 — Note 8 (conid.) 

nnl P. C. is not applicable to summary 

proceedings taken lor punishing con- 

lenipl.)] 

(3) The Code of Criminal Procedure 
does not apply in matters of contempt 
friable by the High Court, The High 
Court can deal with it summarily and 
adopt its own procedure. All that is 
necessary is that the procedure is fail 
•nnd that the contemner is made aware 
of the charge against him and given a 
fair and reasonable opportunity to de¬ 
fend himself. AIR 1954 SC 186 (190) = 
1954 CrI LJ 460 = 1954 SCR 454. (In 
rc Pollard, (1868) 2 PC 106 = 16 ER 
457; 27 Bom 394 and AIR 1926 Rang 
188 = 27 Cri LJ 1241, Rel. on.) 

(4) The liability to punishment under 
the penal law is not taken away by the 
fact that powers of departmental punish¬ 
ment have been exercised. ('ll) 12 Cri 
LJ 143 (144) = 9 Ind Cas 831 (Lah) ** 
AIR 1915 Lah 350 (350) = 16 Cri LJ 
788 (DB). 

(5) The power of granting or dis¬ 
missing a claim for compensation under 
Section 45 of the Bombay City Police 
Act (1902), given to the Chief Presidency 
Magistrate is as persona designata and not 
as a Criminal Court and consequently no 
revision or appeal from his order lies 
under the Criminal Procedure Code- AIR 
1930 Bom 486 (486) = 32 Cri LJ 397 
IDB). 

(6) The provision in Section 10 (2) of 
Cl. P. C. is a specific provision to the 
c<'ntrarv within the meaning of Section 1 

(2). Therefore an Additional District 
Mjiglslrate must be regarded as pos¬ 
sessing powers of District Magistrate 
under nnv other law including U. P. 
(Temporary) Control of Rent and Evic¬ 
tion Act (3 of 1947). AIR 1961 SC 606 
(608. 609) = 1961 (1) Cri LJ 740 = 
(1961) 3 SCR 495. (1952 All LJ 486; AIR 
1953 AH 62, Overruled-) 

9. Police in Presidency towns. — (1) 
This section bars the application of the 
Code to the Police in the Presidency 
town of Calcutta. AIR 1938 Cal 545 
(546) ** AIR 1958 Cal 324 (Pr 5)= 1958 
Cri LJ 865 (DB) ♦♦ AIR 1955 Cal 138 
(140) = 1955 Cri LJ 441 (DB) •* (’88) 
15 Cal 595 (606) (FB). 

(2) The Stale Government may by 
notification in the Official Gazette, ex¬ 
tend to the police in the town of P®)* 
cutta any of the provisions of the Crimi¬ 
nal P. C. AIR 1958 Cal 324 (Pr 5) *= 
1958 Cri LJ 865 (DB). (Section 173 e.x- 
tended to Calcutta — S. 156 not so ex¬ 
tended.) 

(3) The section does not bar its appH- 
, cation to a Magistrate who is not a 

police officer, for example, the Presi¬ 


dency Magistrate. AIR 1926 Pat 279 
(282) = 27 Cri LJ 957 (DB). 

[But see (’88) 15 Cal 595 (606) (FB) 

•* (’97) 21 Bom 495 (499).] > 

(4) The Code itself expressly makes 

certain sections applicable to the police 
at Calcutta, as for example, Section 55 

which applies to the police in the town 
of Calcutta. (’04) 1 Cri LJ 535 (537) = 

31 Cal 557 (DB). 

(5) Various special Police Acts for 

the respective presidency towns govern 
the Police therein. AIR 1926 Cal 586 

(588) = 27 Cri LJ 602 (DB) ** (’93) 20 
Cal 670 (672. 673) (DB) *♦ AIR 1926 Cal 
1121 (1127) = 27 Cri LJ 1201 (FB). 

[See (’13) 14 Cri LJ 125 (127) = 40 

Cal 470 (DB).] 

[See also AIR 1933 Bom 63 (64) « 34 
Cr LJ 225 (DB).] 


Police at Bombay 

(6) Section 167 (3), Bombay Police 

Act, 1951 repealed Section 1 (2) (a) of 
this Code so far as the police in the 
town of Bombay were concerned with 
the result that when this Act came into 
operation with effect from the 1st 
August 1951, the Bombay City Police 
were also governed by the provisions 
Criminal P. C. thus bringing into opera¬ 
tion the provisions of Section 162 thereof 
in the investigations conducted by the 
Bombay City Police. AIR 1966 SC 194 
(110) « 1965 Cri U 196 = 1966 SCR 
903. 

10. Village headman in Madras. —y (1) 
The powers and duties of the village 
headman in the State of Madras arc 
mainly provided in various Madras Acts 
and Regulations. ('82) 5 Mad 268 (268) 
(DB). (Madras Regulation, 11 of 1816 
and Regulation 4 of 1821.) *• (83) 8 
Mad 249 (2.50) (DB). _ (Regulation 4 of 
1816.) *• (’83) 6 Mad 247 (248) (DB) *• 
(’01) 24 Mad 271 (273) (DB) •• (04) ^ 
Cri LJ 426 (426)= 27 Mad .129 (^DB). 
(Regulation 11 of 1816-) *• ( 08 ) 9 Cn 
LJ 77 (79) = 31 Mad 506 (DB) ^ 

9 Cri LJ 170 (172) = 32 Mad 258 (FB). 

(2) Clause (b) of sub-section (2) of 
this section lays down that nothing in the 
Code shall apply to the village heading, 
that is to say that, in proceedings which 
the headman takes as such, he is noi 
governed by the Code. It does not mean, 
for example, that the village headman 
cannot be a complainant under the Code. 
AIR 1924 Mad 730 (730) = 25 Cri U 
221 *• (’88) 11 Mad 375 (376) (DB). 

(3) The village headman is no** 
Magistrate for the purposes of the coae 
except as provided therein, as for 

pie, in sub-section (6) of Section • 
(•OS) 26 Mad 394 • (402) (SB) •* AIR 1^9 
Mad 175 (Pr 25) = 1959 Cn 
(DBL (Confession /coorjed By 
Magistrate is not admissible.) *• ( 

Mad 667 (668) (DB) •* AIR 1914 Ma 
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a. Kepeal of enactments, nolificntions, etc under repealed 
cases.— [Repealed hy the Repealing and Amending Act, 101-1 (X ot 

NOTE.—The repealed section ran as follows: 

"2 Repeal of enaclmenls.—(1) On and from the first day of July. 189«, tlie 
snnchnents mentiom-cl in the first schedule shall be repealed to the extent speco 
fied'-in the fourth column thereof, hut not so as to restore any pinsd.ction or to.m 
of procedure not then existing or followed, or to render unlawful the continuance 

of any confinement which is then lawful. 

(2) NoHfications, etc. under repealed Acts.—All notilicaHons published pro¬ 
clamations issued, powers conferred, forms prescribed loca hm.ts defeed 
sentences passed, and orders, rules and appointrnents made, imckr ^ 

hereby repealed, or under any enactment repealed by any such cnac ment and 
which are in force immediately before the first day of July, 1898, shall 
ed to have been respectively pnbli.shed. issued, conferred presenbed. defined, 
passed and made under the correspondmg section of this Code. 

(3) Pending eases—The provisions of this Code shall apply to all proceed¬ 
ings insHtuted after the commencement of this Cod^ and so far as ma . 
leases pending in any Criminal Court when this Code comes mto lurcc. 

X1S82 — Ss. 2, 558; 1872 — S. 2.] 

*1 References to Code of Criminal Procedure and other repealed enact- 
..enu-m inrery enactment passed before this Code comes mto force m 

vhieh reference is ^^e to. X87rorAcf’x‘o1 fsst o^r to 00 ^ 

oterracrent her^7 reped^' ^ shall, so far as may be practi- 

clwe. TSlen to ^ maL to ihis Code or to its corresponding chapter or sec.- 

(2) Expressions in former Acts.-ln Eat^ng’)^tJ%wejs 

Thra of a XS a"te,” °luTorSe la^is.rate, fifsl clas^ ’ and 

rd cwf Se ei^ression- Magistrate of a division of a district” shall be 
deefed‘"to me“n ”S^ulSnT Magiftrate,” the expression “Magistrate of the 


Section 1 — Note 10 (contd-) 

^ (695 696) = 15 Cri LJ 431 (DB) ** 
(’92) 15 Mad 131 (132) (DB). 

iiOt 

11. VlUaae police officers in the'^SIate 
of Bombay. — (1) The ancient yllage 
system of police regulated formerly by 
Reguration 4 of 1818. Regulation 12 of 
1827, and later by the Bombay Village 

Police Act (8 of 1867). 

ed by the Code, except when ihe Code 

centals a specifle Provision to 
trarv. (*95) 19 Bom 612 (613) (DB) 

AIR 1919 Bom 79 (79, 80) - 20 Cri LJ 

315 (DB). 

(2) The sub-section only means that 
the procedure laid down bv the Code is 
not to govern the actions 

police officers as such and not at the 

provisions of the Code "o* 

in thp case of a complaint against a 

village police 

(490) ^ 40 Cn LJ 116 (DB). 

(3) See also Ihe following cases as to 
the powers and duties of the village 


police officers in the State of Bombay. 
(’04) 1 Cri LJ 327 (327) (DB) (Bom) •* 
(’83) 1883 Rat Un Cri Cas 187 (188) 

(DB) •* (’84) 1884 Rat Dn Cri Cas 196 
(196) (DB) ** (’91) 1891 Rat Un Cri Cas 
550 (550, 551) (DB) ** (’92) 1^2 Rat 

Un Cri Cas 609 (609) (DB) •* (’92) 1892 
Rat Un Cri Cas 610 (610) (DB) •• (08) 
8 Cri U 141 (143) (DB) (Bom). 

12. Any special form of procedure. — 

(1) The special procedure in Bombay 
Prevention of Gambling Act, 4 of 1887, 
overrides the general law of procedure 
enacted in Section 342, Cr. P. C-, when¬ 
ever latter is inconsistent. AIR 1914 Sind 
45 (46) = 16 Cri LJ 447 (DB). 

(2) Even assuming that the Madras 
Prohibition Act prescribes a procedure 
slightly different from the procedure laid 
down in the Code of Criminal Procedure 
such procedure would not be. on that 
account, invalid as it is expressly saved 
bv Section 1 (2), Criminal P. C. AIR 
1954 Mad 993 (998) = 1954 Cri LJ 1521 
s ILR (1955) Mad 887. 



544 [S 4 (1) N 1—S 4 (1) (c) N 1] 


[The Code of] Criminal Froce^ure^ 


district” shall be deemed to mean “District Magistrate,” the expression , “MUmst- 
rate of Police” shall be deemed to mean “Presidency Magistrate,” arid the'ek^^- 
sioii “Joint Sessions Judge” shall mean “Additional Sessions Judge.*’' —-J <' 0 /. 

[1882 — S. 3; 1872 — S. 2, Paras. 3* and 4.] l 


/ 


4. Definitions.—(1) In this Code the following words and expressions have 
the following meanings, unless a diflFerent intention appears from the ‘ subject or 
context:— '■ 

[1882 and 1872 — S. 4, Para. 1; 1861 — S. 2.] 

(a) “Advocate-General”.— “Advocate-General” includes also a GovemmenI 
Advocate or where there is no Advocate-General or Government 
Advocate, such officer as the ® [State Government] may, from time 
to time, appoint in this behalf: 

[1882 — S. 4 (k).] [ 

1“] Substituted for ‘Provincial Government' by A. L. O., 1950. -i 

(b) “Bailable offence.” “Non-bailable offence.”—“bailable offence” means 

an offence shown as bailable in the second schedule, or which is 
made bailable by any other law for the time being in forcej and 
“non-bailable offence” means any other offence: 

[1882 — S. 4 (r); 1872 — S. -4, Last two paras.] 

(c) “Charge.”—“Charge” includes any head of charge when Hhe charge 

contains more heads than one. " 


SccMOn 4 (1) — Note 1 

(1) The meaning assigned to a word 
bv this interpretation clause is the mean¬ 
ing of the word wherever it occurs in 
tlie Code unless a difTerent intention ap- 
pc irs from the subject or context. AIR 

All 6 (6, 7) = 44 Cri LJ 165 ** 
AIR ig.'jG Orissa 211 (211) = ILR (1956) 
Cut 470 = 1956 Cri LJ 1420 •• (’05) 2 
Cri LJ 106 (109) = 32 Cal 379 (SB). 

(2) When a definition “includes" cer¬ 
tain fjcrsons or things, it docs not ex¬ 
clude other persons or things not so in- 
clu<l('d. (’96) 22 Bom 235 (237) (DB) ** 
(’7H) 4 Cal 483 (492, 493) (FB). 

(.3) \\’hcn it is intended to exhaust the 
signification of the word interpreted, the 
word “means” is used- (’78) 2 Mad 5 

(7) (DB) •• AIR 1918 All 168 (170) = 
19 Cri LJ 615 (DB). 

(4) Word ‘investigation’ used in Section 
157 of Evidence Act (1872) must carry 
its ordinary dictionary meaning in the 
sense of ascertainment of facts, sifting 
of materials, search for relevant data 
and not be given the narrow meaning 
used in Cr. P. C, AIR 1968 Orissa 20 
(24) = 1968 Cri LJ 201 = 33 Cut LT 
1193. 

(5) Section 4 (2) of Criminal P. C. 
must be read as a continuation of Sec¬ 
tion 4 (1) and so read, the definitions 
in Penal Code incorporated in Criminal 
P. C* must be susceptible to variation 
depending on the subject or context. It 
cannot therefore be contended that the 
words "unless a different intention ap¬ 
pears from the subject or context', in 
Section 4 (1) do not control the defini¬ 
tions incorporated in the Criminal P. C. 
by virtue of Section 4 (2) thereof. AIR 
1967 Punj 189 (190) = 1967 Cri LJ 586. 


(6) ’Investigation’ includes all the pro¬ 
ceedings under the Cr. P. for collec¬ 
tion of evidence conducted by a police 
officer or anv person (other thah a 
Magistrate) who is authorised by a 
Magistrate in this behalf. Laying the 
trap is part of the investigation. AIR 
1968 SC 1292 (1296) » 1968 Cri LJ 1484 
= 1968 Lab IC 1412 => (1968) 2 SCi 

. 1 , 

(7) Illegality of investigation does not 
vitiate Ihc jurisdiction of Court for trial 
— Prejudice has to be shown. AIR 1968 
SC 1292 (1295, 1296) = 1968 Cri U 
1484 = 1968 Lab IC 1412. 

(8) Public servant not defined 'in’ Cr. 

P. (j. — ‘Public servant' can be con¬ 
strued as including a sarpanch who ' is 
deenMd to be a public servant under 
PenaT^Code by virtue of 78-^!^ 

Rajasthan Panchayat Act (21' -of'■'lOSSb 
AIR 1964 Raj 174 (175) = 1964 (2) Cn 
LJ 339 = 1964 Raj LW 238 

(9) An offence is constituted^ fis. sooh’W 
acts which constitute that offence 

been committed by persdn accused of 
offences and same remained offence 
ther triable bv a Court or hot. AIR 
SC 528 (636) = 1967 Cri LJ 6M : = 

(1967) 1 SCR 620. ‘ “ 

(10) Custom authorities not ,Court, ol 
law — Penally imposed on a person ,b> 
Custom authorities, after his i acguilta 
from Criminal Court for same offence i.‘ 
lawful — Artical 20 (2) ; cannot,, ,be iP 
yoked. 1968 Cri LJ 1004 (1006)= 

1 Mad LJ 211. •» 

Section 4 (1) (e) — Wle 1 

(1) A charge is a precise . formulation 
of the specific accusation made ,, agaiw 
a person who is entitled to know its 
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■ (d) Chief Justice.—(Repealed by the Repealing and Amending Act, 1923 
(XI of 1923), Section 3 and Schedule II.) 

' NOTE.—The repealed clause ran as follows : 

“(d) *‘Cluef Justice.”—‘Chief Justice’ includes also the Chief Judge of the 
Chief Court of the Punjab and the Chief or Senior Judge of the 
Chief Court of Lower Burma.” 

fe) "Clerk of the Slate.”—“[‘‘Clerk of the State”] includes any officer 
specially appointed by the Chief Justice to discharge the functions 
given by this Code to the “[“Clerk of the State. ] 

11882 — S, 4 (1).] 

[“] Substituted by A. L. O., 1950 for 'Clerk of the Crown.’ 

. STATE AMENDMENTS 

Andhra Pradesh 

Added Territories.—In its application to the territories added to the State of 
Andhra Pradesh under S. 3 of Central Act LVI of 1959 the amendment made in res¬ 
pect of clause (e) of Section 4 (1), made by Madras Act 34 of 1955. 
is repealed—Andh Pra A. L. O., 1961 (w. r. e. f. 1-4-1960). 

Kerala 

Malabar Area. In its application to the Malabar area of the State of Kerala 

amendment in the section is the same as that of Taniil Nadji State. 


Tamil Nadu 

In. its application to the State of Madras in S. 4 (1), omit clause (e).—T. N. Act 

XXXIV of 1955,“ S. 2 (a) (1-1-1956); T. N. A. L. O., 1969. 

[“] Note.—.This Act does not seem to have been extended to the territorie.s added to 
the State of Tamil Nadu under S. 3 of the Central Act LVI of 1959. 


(f) “Cognizable offence.” “Cognizable case.”—“Cognizable offence” means 

an offence for, and “cognizable case” means a case in, which a 
police-officer, within or without the presidency-towns, may, in ac¬ 
cordance with the second schedule or under any law for the time 
being in force, arrest without warrant.® 

[1882 — S. 4 (q), Para. (1); 1872 — S, 4, Para. 19.] 

[“] Offences under the Customs Act, 1962 (52 of 1962) are not cognizable ones— 
See S. 104 (4) of that Act. 


Section 4 (1) (c) — Note 1 (could.) 
nature at the earliest stage* (01) 28 Cal 
434 (437) (DB). ^ , 

(2) Charge denotes a charge formulat¬ 
ed after inquiry- AIR 1927 Bom 96 (96) 
= 28 Cri LJ 380 (DB). 

(3) Commitment for offence under Sec¬ 
tion 307, 1. P. C. — Death of injured 
person before trial — Accused tried and 
convicted under Section 302. I. P. C. — 
Alteration of charge held covered by Sec- 
tions 226 and 227 — Fresh commitment 
not nacessary; conviction held valid. AIR 
1986 Ker 1 (4 and 5) * 1966 Cri LJ 22 
= 1965 Ker LT 620 (FB). 

(4) There is uo requirement any¬ 
where in law that the person affected by 
the false charge could not file his com¬ 
plaint in Court until the Police had 
decided that the charge was false. AIR 
1W7 SC 628 (696) “ 1967 Cri LJ 628 =■ 

(1967) 1 SCR 820. ^ ^ 

(6) Accused charged only under Sec¬ 
tion 6 of U. P. Act (I of 1956) — He 


could be convicted only thereunder — 
Conviction under Section 3 of the Act 
quashed. 1969 All WR (HG) 426 = 1969 
All Cr R 274. 

SECTION 4 (1) <f) — SYNOPSIS 

1. Cognizable offences. 

2. Offences which are not cognizable- 

1. cognizable offences. — (1) An 

offence is cognizable even if the offender 
can be arrested without warrant by a 
particular class of police officers only. 
AIR 1941 Nag 338 (339) » 43 Cri LJ 
89 ♦* AIR 1926 Bom 195 (197) = 27 Cri 
LJ 503 (DB) ** AIR 1930 Bom 49 (50. 

52) = 31 Cri LJ 633 (DB) ** AIR 1967 
Delhi 151 (152, 153) = 1967 Cr LJ 1630 
= 69 Pun LR (D) 207. (Offences under 
Sections 3 and 4 of Delhi Public Gambl¬ 
ing Act (9 of 1955).) 

[But see AIR 1942 Sind 106 (109, 110) 
= 43 Cri LJ 888 *• AIR 1932 Bom 610 
(612) = 33 Cri U -733 (DB) •• AIR 
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Section 4 fl) (f) — IV«te 1 (contd.) 

\9:ib Rang 181 (182) = 86 Cri LJ 998 
(DB) ** 1965 All \VR (HC) 115 = 1965 
All LJ 68. (Offences under Public 
Gambling Act (1867). Sections 3 and 4 
(U. P.).) ** AIR 1963 Gui 188 (190) = 

1963 (2) Cri LJ 141 = (1963) 4 Guj LR 
253. (OITcnce under Sections 4 and 5, 
Bombay Prevention of Gambling Act (4 
of 1887).] 

(2) The power of arrest referred to 
here must be an unqualified power and 
not a romlitional power. AIR 1935 Rang 
181 (183) = 36 Cri LJ 998 (DB) ** AIR 
1925 Bom 131 (132, 133) = 26 Cri LJ 
441 (DB). 

(3) An offence under Section 19 (f) of 

the Arms Act which is punishable with 
imprisonment for three years is a cogniz¬ 
able offence AIR 1934 Nag 71 (75) = 

35 Cri LJ 1097. 

[But see AIR 1969 Goa 104 (106) = 

1909 Cri LJ 1131.1 

(4) An offence under Section 9 of the 
Opium Act, 1 of 1878, punishable with 
imprisonment for less than three years is 
not a "cognizable one.” AIR 1952 Him 
Pra 74 (Pr 20) = 1952 Cri LJ 1712. 

(5) Offences punishable with fine only 
are imt cognizable. AIR 1938 Rang 161 
(163) = 39 Cri LJ 642 (DB). 

(6) Tlie words “or under any law for 
the time being in force” are wide enough 
to include an express or implied provi¬ 
sion of any law or enactment. AIR 1930 
Bom 49 (51) = 31 Cri LJ 6.33 (DB) ** 
AIR 1956 Raj 37 (38) = 1956 Cri LJ 
269 = ILR (1955) 5 Rai 134. 

(7) Since an offence under S. 161, 
Pena! Code, has been made cognizable 
under Section 3. Prevention of. Corrup¬ 
tion Act. 1947, an offence under S. 161 
read with Section 116. Penal Code must 
be held to be cognizable- AIR 1956 Rai 
37 (38) = 19.56 Cri LJ 269 = ILR 
(1955) 5 Raj 134 ** AIR 1965 Andh Pra 
372 (377 to 379) = 1965 (2) Cri LJ 585 
= (1965) 2 Andh WR 44 (DB). 

(8) Offence under Section 161, I. P. 
Code is a cognizable offence. Its nature 
is not affected by either Section 3 or Sec¬ 
tion 5-;\ of the Prevention of Corruption 
Act (1947). The requirement that in a 
cognizable offence. a police officer 
should be able to arrest without warrant, 
is without anv limitation and Section 5-A 
cannot be split up to mean that an 
offence can be cognizable in reference ‘to 
one officer and not in reference to 
another. AIR 1962 Bom 263 (265)= 1962 
(2) Cri LJ 598 = 64 Bom LR 274 (DB). 

(9) Almost all the offences which may 
be alleged to have been committed by a 
public servant fall within Chapter IX 
and Chapter XL The underlying policy in 
making these offences by public seiwants 
non-cognizable is to ensure the diligent 
discharge of their official functions with¬ 
out fear or favour*. AIR 1955 SC 196 


[202) - 1955 SCR 1160 = 1955 Cri U 
626 = ILR (1955) PudJ 136. 

(10) Offence of accepting payment 
from debtor after he is deemed to have 
been discharged made cognizable offence 
—Governor was competent to make such 
provision. AIR 1967 Madh Pra 52 (56) 
= 1966 MPLJ 800 (DB). 

( 11 ) Section 18, Saurashtra Prevention 
of Prostitution Act is the only section 
which gives the police power to arrest 
without a warrant. AH offences under 
this Act, except those to the extent men¬ 
tioned in Section 18. are non-cognizable 
offences notwithstanding Sch. 2. Criminal 
Procedure Code. AIR 1956 Sau 116 (1181 
= 1956 Cri LJ 1442 (DB). 


(12) The following offences arc cogniz¬ 
able offences:— 

(a) Offence under Rule 125 (9) of 

Defence of India Rules 1962. 1964 
All LJ 954 = 1964 All WR (HC) 
573 *• 1966 All Cr R 350 •* 1966 
All LJ 754 ** (1967) 8 Guj LR 

138 *• AIR 1968 Guj 23 (27) = 

1968 Cri LJ 156. = 9 Guj LR 201 
(DB). 

(b> Offence of contravening clauses 4 
and 5 of Iron and Steel Control 
Order 1956 which is covered by 
Section 7 (1) (a) (li) of the Essen¬ 
tial Commodities Act (1955). AIR 
1967 Cal 352 (353, 354) = 1967 

Cri LJ 858. 

(bb) Complaint regarding offence 
under Section 7 of Essential Com¬ 
modities Act — Offence punish¬ 
able with three years' impri.son- 
ment— Is cognizable offence with¬ 
in meaning of Section 4 (1) (f). 

AIR 1970 SC 267 (269). 


(c) Offence under Section 122 of Rail¬ 
ways Act (1890). 1964 All WR 

(HC) 108. 

(d) Offences under Sections 409 and 

120-B of Indian Penal Code- AIR 
1961 Andh Pra 448 (453) = 1961 
(2) Cri LJ 605 = (1961) 1 An 

WR 153. 

(13) The Code does not contemplate 

anv case to be partly noh-cognizable.. 
Thus a case which includes cognizable 
offences and non-cognizable offences is 
a cognizable case AIR 1961 Andh Pra 
448 (453) = 1961 (2) Cri LJ 605 = 

(1965) 1 An WR 153. 

(14) Accused informing police by 

phone that he had shot two persons in 
self-defence, but furuishing no particulars 
^— Information conveyed does not dis¬ 
close commission of 4 cognizable offence 
and no case can - have been registered 
thereon — Held further, that police were 
quite right in proceeding to scene of oc¬ 
currence and recording case on info^ 

mation supplied by deceased’s party 
that there was no basis for charge tbiu 
police suppressed case of accused 

favoured that of deceased’s party. ILK 

(1967) J Ker 640 (DB). 

.IT foV} 
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(g) “Commissioner of Police.”—"Commissioner of Police” includes a 
Deputy Commissioner of Police: 

(h) “Complaint,”—“Complaint” means the allegation made orally or in 
writing to a Magistrate, with a view to his taking action under this 
Code, that some person whether known or unknown, has committed 
an offence, but it does not include the report of a police-oIEcer: 


11882 — S. 4 (1) (a).] 


Seetlon 4 (1) (f) — Note 1 (cootd.) 

(15) Offence under Section 26 of Maha¬ 
rashtra Municipalities Act (46 of 1965) is 
cognizable. AIR 1970 Bom 240 (Prs 5 to 

7). - 

2. Offences which are not coKnlzable. — 

(1) The following offences are not 
cognizable;— 

(a) Offence under Section 39. Electricity 
Act. 1966 Cri LJ 479 = 1966 Ker 
LT 107. 

(b) An offence under Section 12 of 

the Madras Gambling Act (3 of 

1930) is not a cognizable offence. 
AIR 1958 Andh Pra 392 (393) = 

ILR (1958) Andh Pra 137 = 1958 

Cri LJ 737 (DB). 

|c) Failure to maintain account books 
properly — Offence falls under S- 3 

(2) (i) and not under Section 3 
(2) (d) of Essential Commodities 

Act (1955). AIR 1964 Rai 237 (239) 
= 1964 (2) Cri LJ 581 = 1964 
Raj LW 275. 

SECTION 4 (1) (h) — SYNOPSIS 

1. Scope of tbe definitloa* 

2. Form of complaint. 

9. Who may eomplalo. 

4. Statement in complaint, If privi¬ 
leged* 

6. “To a Magistrate.” 

6. “With a view to his taking aetton.” 

7. ‘‘That some person has committed 

an offence.'* 

8. “Some person whether known or 

unknown.” 

9. “Report of a police-officer.* 

10. Limitation. 

11. Objection as to maintainability of 

complaint. 

12. Complainant. 

19. Action by Magistrate. 

1. Scope of the d®0nlllon. — (1) A 
“complaint” must be distinguished from 
“infonnation.” AIR 1930 All 820 (820, 

821) 32 Cri LJ 306. 

(2) There is nothing in the definition 
of ‘'complaint” which requires it to be 
made only in a non-cognizable case. AIR 
1930 All 820 (821) = 32 Cri LJ 306. 

(3) A police officer can make a com¬ 
plaint in a non-cognizable case. AIR 1952 
Kutch 54 (Pr 4) = 1952 Cri U 1037. 

(4) In criminal cases, it is the Crown 

which ' prosecutes in vindication of its 
peace. AIR 1919 Mad 851 (852) = 20 

Cri LJ .101 •• AIR 1962 Raj 1 (2) = 


1962 (1) Cri LJ 80 (DB) *• AIR 1960 
Raj 150 (152) = 1960 Cri LJ 853. 

[But sec (1967) 1 Andh WK 443 = 
1967 Mad LJ (Cri) 462 •* AIR 1967 Mad 
390 (391) == 1967 Cri LJ 1525 = (1967) 
1 Mad LJ 108 •* AIR 1965 Ker 59 (62) 
= 1965 (1) Cri LJ 178 = 1964 Ker LT 
535 (DB) *• AIR 1961 All 377 (378. 379) 
= 1961 (2) Cri LJ 53 = 1961 All LJ 118 
•* 1961 Ker LT 532.1 

(5) Where A sells land to B and 

receives its price and. later on, It l.s dis¬ 
covered that a part of the land did not 
belong to A, a complaint under Sec¬ 
tion 420 by B is maintainable, even 
though there is an indemnity clause in 
the sale deed. 1957 Jab LJ 9.30 (931) ** 
AIR 1965 Pat 442 (446) 1965 (2) Cri 

LJ 530 = 1965 BLJR 582. 

(6) Definition *of ‘complaint’ in Crimi¬ 
nal P. C. cannot be made applicable to 

Police Rule, 1638. 1964 Cur LJ 150 

(Punj). 

(7) Question whether an allegation is 

a complaint mu.st be derided on the 
basis of the definition • of that term in 
Section 4 (1) (h). AIR 1969 Ker 111 

(117) = 1969 Cri LJ 486 = 1969 Ker LT 
351 (DB). 

(8) Taking cognizance on invalid com¬ 
plaint — Can be treated as taking cogni¬ 
zance on information. AIR 1969 Ker 111 
(117) = 1969 Cri U 486 = 1969 Ker 
LT 351. 

(9) Meaning of the word 'complaint* in 
Section 48 of the Madras Prohibition Art 
(10 of 1937) is wider than that defined 
in Section 4 (1) (h) and includes a police 
report. 1960 Mad WN 317 (DB). 

(10) Joint complaint by two or more 
if permissible — Section 4 (1) (h) is 
silent on this point — (Obiter). AIR 
1969 Manipur 56 = 1969 Cri LJ 989. 

(11) An application under Section 107 
is not a complaint within Section 4 (1) 

. (h). AIR 1968 Mad 225 (226) = 1968 
Cri LJ 760 = 1967 Mad LW (Cri) 173. 

(12) Provision of Section 247 is 
attracted only in cases in which summons 
are issued on complaint ILR (1963) 13 
Raj 164 = 1963 Raj LW 48 (DB). 

(13) Complaint filed by public officer 

comes within definition of 'Complaint' in 
Section 4 (1) (h). (1960) 1 Ker LR 373 

= 1960 Ker LT 481. 

(14) A revision petition is not meant 

to be a complaint within Section 4 (1) 
(h) and Section 190 (1) (a). The facts 
in the petition may constitute information 
within • Section 190 (1) (c). AIR 1960 

Andb Pra 184 (186) = 1960 Cr LJ 455. 
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Section 4 (1) (h) — Note 1 (contd.) 

(15) Application to Consolidation 
OlTicer to proceed against accused under 
Section 195 (1) (c) — Application is not 
a complaint and the applicant is not 
complainant within the meaning of Sec¬ 
tion 417 (3). AIR 1962 All 6 (7, 8) = 
1962 (1) Cri LJ 1 = 1961 All LJ 657. 

(16) Deposition of complainant as wit¬ 
ness cannot also be taken as ‘complaint*. 
1968 Cri LJ 117 (120) = 8 Guj LR 290 
(DB). 

(17) The term ‘complaint’ used in Sec¬ 
tion 72 of the Post Office Act (1898) has 
to be read and understood as one contem¬ 
plated bv Section 4 (1) (h) of Criminal 
P. C. (1966) 7 Guj LR 698 = ILR (1966) 
Guj 576.. 

(18) Word complaint is used in the 
Mysore Police Act, Section 81, Proviso in 
the sense of some reliable or credible 
information and not in the same sense 
as defined in Section 4 (h) of Criminal 
P. C. 1969 MLJ (Cri) 366 = (1969) 1 
Mys LJ 581. 

(19) 'Complaint' and 'offence' in Sec^ 

tion 190 have meaning as defined in Sec¬ 
tions 4 (1) (h) and 4 (1) (o). 1968 Cri 

LJ 117 (119) = 8 Guj LR 290 (DB). 

(20) The ingredients of a ‘complaint’, 
are (1) the allegation made orally or in 
writing to a Magistrate, (2) with a view 
to his taking action under the Code, and 

(3) stating that some person whether 
known or unknown has committed an 
offence. AIR 1965 AH 508 (510) = 1965 
(2) Cri LJ 455 = 1965 All LJ 558 (DB). 

(21) A charge-sheet lodged by the 
police, whether in a non-cognizable or 
in a cognizable offence, does not amount 
to a 'complaint*, so as to attract Sec¬ 
tion 247. AIR 1963 Madh Pra 125 (125, 
126) - 1963 (1) Cri LJ 442 (2) = 1963 
MPLJ 154 (DB). 

(21-a) The words “complaint in writ¬ 
ing” appearing in Sec. 195 (1) (a) refer to 
a formal complaint as defined in Sec¬ 
tion 4 (1) (h). 1969 Cri LJ 1459 (1460) 

= (1969) 2 Mys LJ 608. 

2. Form of complaint. — (1) There is 
no particular form in which a complaint 
should be nfade. It is the substance of 
the complaint that is to - be regarded. 
(’13) 14 Cri L Jour 425 (426) (All) ** 
AIR 1958 All 76 (79) = 1958 Cri L Jour* 
11 . 

(2) A complaint may be oral. AIR 
1924 Rang 35 (36) = 25 Cri L Jour 229 
*• (’08) 7 Cri L Jour 10 (15) = 35 Cal 
141 (DB). 

(3) Allegations not stated in the com¬ 
plaint do not form part of the complaint. 
AIR 1932 Pat 72 (75) = 33 Cri L Jour 
349. 

(4) A complaint should allege facts but 

it is not necessary to allege all the facts 
on which the accused is to be charged. 
AIR 1953 Tripura 1 (Pr 3) (’08) 9 Cri 

L Jour 108 (111) = 32 Mad 3 (DB). 


(5) A mere endorsement made by a 
Superintendent of Police forwarding to a 
Magistrate the report made to the former 
by a Sub-Inspector of Police is not a 
complaint. AIR 1936 All 788 (791) = 38 
Cri L Jour 57 (DB). 


(6) A complaint may be sent by tele¬ 
gram. AIR 1936 Pesh 66 (68) = 37 Cri 
L Jour 604 (DB). 

(7) The criminal Courts can entertain 
a prosecution by the liquidator in a form 
other than that prescribed by Companies 
Act. AIR 1955 Cal 29 (33) = 1955 Cri 
L Jour 107 (DB). 

(8) Protest petition that investigating 
officer was not investigating case properly 
and that accused be summoned and put 
on trial can be treated as complaint. 
AIR 1966 Pal 473 (476 to 478) =* 1967 
Cri LJ 111 (DB) ** AIR 1969 Orissa 149 
(150, 151) = 1969 Cri LJ 926 = 34 Cut 
LT 1237. 

(9) Inspector of Factories is not boimd 
to present the complaint personally or 
through lawyer. AIR 1960 Pat 614 (515) 
= 1960 Cri LJ 1483 = 1960 BLJR 480. 

(10) Complaint should state facts con¬ 
stituting offence, but Magistrate has to 
decide what offence has been committed. 
AIR 1965 Pat 369 (371) == 1965 (2) Cri 
LJ 398 = 1964 BLJR 806 ** 1968 
Cri LJ 117 (119) = 8 Gu| LR 290 (DB). 

(11) Application for restoration of his 
complaint discharged for default in 
appearance cannot be treated as a fresh 


complaint. AIR 1967 Punj 361 (362) = 

1967 Cri LJ 1049 = (1966) 68 Pun LR 
(D) 341. 

(12) Non-cognizable offence — In¬ 
vestigation by police without order of 
Magistrate — Charge-sheet disclosing 
offence of nature of summons case. — 
Magistrate should treat charge-sheet a^ 
complaint. 1965 All WR (HC) 115 = 
1965 All LJ 68. 

(13) Complaint need not be signed by 
complainant. AIR 1967 duj 16 (16) = 1967 
Cri LJ 60. 

(14) Report in writing under Section 14 
(3) of the Employees’ Provident Funds 
Act. 1952 Is a ‘Complaint’ within the 
meaning of Criminal P. C.‘ AIR 1967 
Bom 126 (129, 130) = 1967 Cri LJ 606 
== 68 Bom LR 689. 

(15) A naraji against a final' report 
submitted in a case investigated by the 
police on a first information report 
should be treated as a complaint, if the 
same satisfies its requirements in law. 
In the case of a naraji filed in a com¬ 
plaint case, the same may be treated ^ 
a second petition of complamt. AIK 

1968 Cal 238 (241. 242) = 1968 Cn U 
618. 

3. Who may complain,— (1) Any 
person having knowledge of ,the commi^ 
Sion of an offence may set the “ 

motion hy complaint. AIR 1935 All 93o 
^939) = 37 Cri LJ.56 •• AIR 1933 L^ 
884 (885) = 35 Cn LJ 86 •• AIR 19W 
Bom 49 (51. 54) = 31 Cn LJ 633 (DB). 
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(2) The person making the complaint 

need not have personal knowledge of the 
facts complained of. AIR 1921 Cal 561 
(663) = 22 Cri L Jour 455 (DB) *• AIR 
1923 Nag 166 (156) = 26 Cri L Jour 327 

AIR 1931 Nag 98 (98, 99) = 32 Cn 

L Jour 896* 

[But see (1906) 4 Cri L Jour 217 (218) 
(DB) (Cal) •• ('07) 6 Cri L Jour 13 (14) 
(DB) (Cal).] 

(3) A complaint under Sections 196, 198 
and 199 must be made by the persons 
specifted therein. AIR 1935 All 938 (939) 

= 37 Cri L Jour 66 •* AIR 1955 Cal 29 
(33) = 1955 Cri L Jour 107 (DB) ** AIR 
1921 Cal 627 (629) = 22 Cri L Jour 494 

(DB) •• 1969 Cri LJ 667 (568) = 9 Gut 

LR 963. 

(4) A complaint in respect of the 
offences specified in Clauses (b) and (c) 
of Section 195, sub-section (1) can be 
made only by a Court. AIR 1915 Lah 
259 (259) = 16 Cri L Jour 251 (DB) ** 
AIR 1914 Bom 138 (139) = 15 Cri L Jour 
581 (FB). 

(5) The report of a Prohibition Officer 
under the Madras Prohibition Act sub¬ 
mitted to a Magistrate falls within the 
de^ition of complaint. AIR 1957 Andh 
Pra 977 (978) = 1957 Cri L Jour 1388 
•• 1964 Ker LJ 937 = 1964 Ker LT 309. 

(6) Complainant — Complaint filed by 
person authorised bv local authority to 
file complaints — Such local authority is 
not a ‘complainant’. AIR 1968 Rai M7 
(300, 301, 304) = 1968 Cri LJ 1449 (DB). 

(7) Offence under U- P. Entertain¬ 
ments and Betting Tax Act, 1937 is gov¬ 
erned by Criminal P. C. 1965 All WR 
(HC) 724 = 1966 All LJ 7. 

(8) Offence under Section 5, Import 
and Export (Control) Act prior to amend¬ 
ment by Act IV of 1960 — Cognizance 
held could not be taken on complaint by 
Superintendent of Central Excise and 
Land Customs, Silchar. AIR 1963 Mani¬ 
pur 35 (37, 38) = 1963 (2) Cri LJ 288. 

(9) Complaint filed by two persons 
iointly — Magistrate taking it on file by 
treating it as filed by one person only — 
Procedure not irregular. AIR 1969 
Manipur 56 (57) = 1969 Cri LJ 989. 

(10) President and Directors of a 
Society defamed — Society natural ag¬ 
grieved person — Complaint bv Society 
is nullity. 1969 Cr LJ 701 (702) (Mys) 
= (1967) 2 Mys LJ 149. 

' (11) Neither Police Act nor Criminal 
P. C. prohibits filing of complaint by 
police officer. AIR 1960 Ker 315 (317) = 
1980 Cri LJ 1334 = 1960 Ker LT 217 
(DB). 

(12) Offence referred to in Section 195 

(1) (c) committed by person not party to 
proceedings — Presiding officer could file 
complaint before District Magistrate. 1965 

fl) Cr U 387 (389) = 1963 Ker LT 663. 


(13) Section 173 does not require the 
police officer to make a complaint as 
defined under Section 4 (1) (h). 1968 Cr 

LJ 1354 (1355) (Delhi). 

4. Statement la complaint, U privileged* 

— (1) If a party to a judicial proceeding 
is prosecuted for defamation in respect 
of a statement therein, he is entitled only 
to the benefit of a qualified privilege 
mentioned in Section 499 of the Penal 
Code. AIR 1921 Cal 1 (14, 15) = 22 Cri 
L Jour 31 (SB) •• AIR 1926 Mad 906 
(909) = 27 Cri L Jour 1026 (FB). 

(Overruling 36 Mad 216 (FB) and AIR 
1914 Mad 472 = 13 Cri L Jour 293 
(DB).) 

(2) Complainant sued in Civil Court 
for damages for defamation in respect of 
statement made in the complaint. State¬ 
ment is absolutely privileged. AIR 1940 
Nag 125 (127) *» AIR 1921 Cal 1 (14, 15) 
= 22 Cri L Jour 31 (SB). 

6. “To a Maglslralc”. — (1) The com¬ 
plaint must be made to a Magistrate as 
such. AIR 1936 All 788 (791) = 38 Cri 
L Jour 57 (DB) ** AIR 1959 Mys 106 
(108) = 1959 Cri L Jour 498 = ILR 
(1958) Mys 254 (DB). 

(2) A complaint by a Magistrate to his 
own Court is one made to a Magistrate 
and is not illegal. AIR 1926 Cal 470 (472, 
477, 479) = 27 Cri L Jour 385 (FB). 

(3) The expression 'complaint’ in Sec¬ 
tion 4 (1) (h) refers only to a complaint 
made to a Magistrate and not to the 
Police or to the Village Munsiff. 1960 
KLT 1186 (DB). 

(4) Both in Section 199 and Section 238 
(3) the word complaint can only mean a 
complaint made to a Magistrate. AIR 
1965 All 508 (510) = 1965 (2) Cri LJ 455 
= 1965 All LJ 558 (DB). 

6. “With a view to his taking acUon”. 

— (1) The test to decide whether an 
allegation amounts to a complaint is to 
see whether it is made with a view to 
the Magistrate’s taking action under the 
Code. AIR 1958 Pat 10 (11) = 1958 Cri 
L Jour 70 (DB) *• AIR 1949 Cal 65 (56) 
= 49 Cri L Jour 635 (DB). 

(2) The following have been held not 
to amount to complaints by reason of 
their not having been made with a view 
to action being taken by the Magistrate 
under this Code: — 

(a) A request for a departmental 
enquiry or administrative action. 
(’03) 30 Ca! 415 (417) AIR 1949 
Cal 55 (56) = 49 Cri L Jour 635 
(DB). 

(b) An application for issue of process 

against a person not named in the 
petition of complaint, (’ll) 12 Cri 
L Jour 2 (3) = 8 Ind Cas 1059 
(SB) (Cal). 

(c) An order merely sanctioning pro.se- 

cution. (’68) 5 Bom HCR 48 (49) 
(DB) •* (’08) 7 Cri L Jour 10 (14) 
= 35 Cal 141 (DB) •• (’90) 1890 
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Pun Re (Cr) No. 16 p. 33 (34, 35i 
(DB). 

[But see (’08) 7 Cri L Jour 353 (354, 
355) = 1908 Pun Re (Cr) No. 8 
(DB).] 

(d) A mere authorisation to prosecute 

under the Post Office Act, (6 of 
1898). (’06) 4 Cri L Jour 170 (170) 

(DB) (Cal). 

(e) Where a person while alleging an 
offence expressly says that he does 
not wish to make a complaint or 
to prosecute. ('13) 14 Cri L Jour 
66 (56) = 35 AH 102 ** (’02) 6 Cal 
WN 92G (926) (DB). 

(f) The first information of the com¬ 

mission of offence given to village 
munsiff is not complaint. AIR 
1959 Mad 32 (32) = 1959 Cri L 
Jour 203 (DB). 

(g) Report of Police Officer about the 

commission of offence under Delhi 
Public Gambling Act (9 of 1955), 
should not be treated as complaint 
AIR 1967 Delhi 151 (152, 153) = 

1967 Cri LJ 1630 = 69 Pun LR (D) 
207. 

(3) The following have been construed 
as complaints, as alleging facts of an 
offence with a view to action being taken 
thereon— 

(a) The submission of records, or of a 

report by a subordinate Magistrate, 
to the superior or District Magis¬ 
trate. for the purpose of starting a 
case or for the trial of a person 
for an offence. (’04) 1 Cri L Jour 
335 (337) *• AIR 1930 All 820 

(822) = 32 Cri L Jour 306. 

(b) A report of a Judicial Officer under 
Section 6 of the Child Marriage 
Restraint Act (19 of 1929). AIR 
1933 Pat 87 (88) = 34 Cri LJ 237. 

(c) A petition to the Magistrate impugn¬ 

ing the correctness of a police 
inciuiry and praying for the trial 
of the accused. (’87) 14 Cal 707 

(716) (FB) ** AIR 1947 Cal 439 
(439). 

(d) Sending report of Sarpanch of 
Panchayati Adalat to Judicial Offi¬ 
cer by. Sub-Divisional Magistrate is 
filing complaint. AIR 1952 All 515 
(Pr 1) = 1952 Cri L Jour 951. 

(e) Protest petition by the informant 
challenging the report submitted or 
to be submitted by the police Is in 
the nature of complaint. AIR 1958 
Orissa 11 (13) = ILR (1957) Cut 
551 = 1958 Cri L Jour 63. 

[See also AIR 1958 Pat 11 (12) » 1958 
Cri L Jour 71 (DB). (Where the 
protest petition does not contain 
prayer for any action it cannot be 
treated as complaint.)] 

(f) Where the order of the Munsiff 
communicated to the District 
Magistrate was made with a view 
to action being taken under the 


Code and had set out 
which constituted the 
w’ould amount to ‘a 
(1965) 1 Cri LJ 387 

1963 Ker LT 563. 


the facts 
offence, it 
complaint’. 
(389) » 


7. ^hat some person has eommifted 
an Offence'. — ( 1 ) Where no offence is 
disclosed upon the facts contained in 
the petition, there is no complaint. AIR 
1951 Assam 54 (Pr 7) = ILR (1950) 2 

Assam 249 = 52 Cri L Jour 394 ** (’ 47 ) 
48 Cri L Jour 747 (750) (Cal). 

(2) Applications for action under Sec¬ 
tion 106, Section 107, Section 110, Sec¬ 
tion 133 and Section 145 and petitions 
for maintenance under Section 488 are 
not complaints. AIR 1951 All 494 (Pr 6). 

(3) It is nowhere insisted that the com¬ 
plainant must categorise the elements of 
the offence sought to be charged against 
the accused. AIR 1969 Ker 146 (148) = 
1959 Cri L Jour 688 = ILR (1958) Ker 
1249 (DB). 


8. *'Some person wfaefber known or un¬ 

known”. — (1) It is not necessary that 
the complainant should name all the ac¬ 
cused persons specifically and in terms 
accuse any particular person of an 
offence or each person with a particular 
offence. ('12) 13 Cri L Jour 588 (589, 
(590) (DB) (All) ** (’99) 26 Cal 786 (789, 
790) (DB) *♦ AIR 1933 Pat 297 (300) = 
34 Cri L Jour 942 (DB) ** AIR 1969 Guj 
14 (16, 17) 1C69 Cri LJ 63 = 9 Guj 

LR 925 ** AIR 1967 Bom 128 (130) = 
1967 Cri LJ 605 = 68 Bom LR 689. 

9. '^Report of a police-officer”. — (1) 
Mere countersigning of a report of the 
police by the District Magistrate does not 
in any way change its nature and does 
not convert it into a complaint by the 
District Magistrate. AIR 1950 Ajmer 23 
(Prs 2, 3) = 51 Cri L Jour 935. 

(2) If a police officer does investigate 
into an offence under Section 12 of the 
Madras Gaming Act. without the order of 
a Magistrate and files a charge-sheet, it 
is nonetheless to be treated as a “com¬ 
plaint” and not as a police report. AIR 
1958 Andh Pra 392 (393) = ILR (1958) 
Andh Pra 137 = 1958 Cri L Jour 737 
(DB). 

(3) The charge-sheet submitted by the 

Excise Inspector under Section 25 of the 
U. P. Opium Smoking Act (3 of 1934) ful¬ 
fils definition in Section 4 (1) (h). (58) 

1958 Cri L Jour 120 (121) (DB) (All). 

(4) A report of a police-officer 
regard to an offence under Sections 8 and 
9, Motor Vehicles Act, constitutes a com¬ 
plaint tmder Section 4 (1) (h). AIR 1957 
Trav-Co 132 (132) = 1957 Gri L Jour 
549. 

(5) Where a charge-sheet in the 

of final police report under Section 173, 
Criminal P. C. is filed after investigation 
into a cognizable offence registered under 
Section 420, Penal Code but it relates to 
two offences namely under Section 4-0 
and Section 294. Penal Code the same 
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document cannot be lieatod us bolh a 
report of a police olTiccr and n com¬ 
plaint. AIR 1957 Andh Pin 987 (990) = 

1957 Cri L Jour 1389. 

(6) Where the case is one resuUmK 
from the report of a police olTitor it »s 
a case instituted not upon a complaint 
but upon a report bv a Police OlTicer. 
AIR 1959 Mys 106 (108) = 1959 Cn L 
Jour 498 = ILR (1958) Mys 2.54 (DR) 

(7) Since the amendment of Section 190 

(1) (b) a report bv a police officer on 
even a non-cognizable offence is not a 
complaint within the meaning of Sec¬ 
tion 4 (1) (h). AIR 1959 Cal 640 ( v 1) 

= 1959 Cri L Jour 1163 ** AIR 190.; 
Cal 191 (193) = 1903 (1) Cn LJ 424 
(DB). 

(8) A report bv a competent excise 
officer under Section 60 of the M. R. 
Excise Act (14 of 1952) cannot be said 
to be a complaint. AIR 1959 Madh Pra 
7 ( 7 ) = 1959 Cri L Jour 46 (DB). 

(9) A police report sent to the Court 

against the accused under Sechon 173 is 
not a complaint. ILR -a 

(1966) 7 Gui LR 698 •• AIR 

(Prs 5 7 8) •* 1969 Cr LJ 567 (a68) 

= 9 Gui LR 963 - 1965 (2) Cri LJ 165 
(165) (Gu.i) ** 1963 Raj LW 48 == ILR 

(1963) 13 Rai 164 (DB). _ 

(10) Charge-sheet bv police is not com¬ 
plaint- (1962) 4 Orissa JD 353 - 29 Cut 

LT 157. . r. I 

(11) Offence under Section 295-A. Penal 

Code — Order of Slate Government 
directing Commissioner of Pm'/e, 
depute an 'officer to make complaint — 
Commissioner directing Sub-Inspector of 
Police to investigate — Invesligahon 
completed but no charge-sheet under Sec¬ 
tion 173 (1) (a) submitted — Sub- 

Inspector filing complaint on /ui'mer 
direction by Commissioner — Held, that 
it was a complaint within Section 4 (1) 
(h). AIR 1963 Mad 160 (162) ~ Jl^ 

Cri U 772 = (1963) 1 Mad LJ 15 <DB). 
*• AIR 1963 Cal 191 (193) = (1963) I Cn 
LJ 424 (DB). 

(12) Only the report of a Police Officer 
will not come within the meaning of the 
term ‘complaint’ under Section 4 (1) (h). 
■1964 Ker LT 309 •* 1970 Cn LJ 553 

(555) (DB) (Puni) •• AIR 1963 Madh 
Pra 125 (125, 126) = 1963 (1) Cn LJ 
442 (2) = 1963 MPLJ 154 (DB). 

(13) The .word ‘complaint’ in Sec¬ 
tion 89 of Bombay Village Panchayat 
Act is a complaint within Section 4 (h). 
1962 Nag LJ 130. 

(14) Report of Police Officer tinder 
Section 13, Public Gambling Act (1867) 
is not complaint under Section 4 (1) (nl; 
AIR 1969 Goa 104 (105, 106) = 1969 Cn 

LJ 1131. 

(15) Police Officer finding report to be 
false on investigation — “Complaint by 
officer to Magistrate to take achon for 
offence under Section 182, Pencil Code 
“Complaint” held not to be a police re¬ 


port. 1968 Cri LJ 1354 (1355. 13.56) 

(DeUiil. 

10. Limitation. — (1) There l.s no limi¬ 
tation (or preferring a complaint ol a 
criminal olToncc, unless the penal law 
creating the offence presrribe.s any period 
within which a complain! mav be made 
in respect llicreof. 1891 Kal 549 |.5;.(h 
(DR) ** AIR 19.50 Bom 247 (247)= 19.'.l) 
Cri L Jour 502 (1) = ILR (1956) Rmn 
458. 

(2) Delav in filing complaint — No 
ground bv itself in di.smis.sing romplaiiit 

_ Delav can be considered in arriving at 

final verdiel, AIR 1970 SC 962 (Olnj), 

11. Oblectlon as to mainbiinahilily of 

complaint. — (1) Where llic obieciion 
goes to the very root of the mainlam- 
abililv of the complaint it is not onlv 
permissible but desir.able that siali 

objections .’ihould be raised at the cnrliisl 
possible opportunity. AIR 1955 Mad '>61 

(.561, 562) = 1955 Cri L Jour 1360. (AIR 
1953 Mad 1008 = 1953 Cri L .lour 18,)t 
and AIR 1953 Mad 226 = 1953 Cri L 
Jour 442, Dissented from.) 

12. Complainant. — (1) A romplaioant 

is a person (of course other thana P«i!i e 
Officer) who moves the inachinerv' of a 
Magisterial Court bv making certain 

allegations before it for taking action 

against a person who has committed an 
offence. AIR 1969 Raj 61 (63) = 1969 
Cri LJ 374 •• 1968 Pat LJR 618 (619) ** 
AIR 1964 All 497 (497) = 1964 (2) Cri 
LJ 502 = 1964 All WR (IIC) 106. 

(lA) Case instituted on police report 

_ Person at whose instance police had 

moved the Magistrate — Such a person 
cannot bo said to be a complainant filing 
a ‘complaint’. 1970 Cri U 919 (920) 

(Gui). 

(2) Complaint bv Food Inspector under 
Section 7/16 of Prevention of Food Adul¬ 
teration Act — Medical Officer endorsing 
on complaint for purposes of Section 20 
of that Act — Medical Officer is not a 
complainant to file appeal against order of 
acquittal. AIR 1964 All 497 (497, 498) - 
1964 (2) Cri LJ 502 = 1964 All WR (IIC) 
106. 

(3) Case under Railways Act — Com¬ 
plaint by Asst- Commercial Officer — 
The officer was the complainant, AIR 1901 
All 447 (449. 450) = 1961 (2) Cri LJ 
185 = I960 All LJ 880. 

(4) Cause title of complaint petition 
describing the complainant — “The Presi¬ 
dent and Directors of Society .... by 

its President Shri.” and Para 1 

of petition staling that the complainant 
was a registered Society — Complainant 
was Society and not the President in his 
individual capacity. 1969 Cri LJ 701 
(702) = (1967) 2 Mys LJ 149. 

(5) .Case being heard under Sec. 208 — 
No provision about acquittal or dis¬ 
charge of accused on failure of com¬ 
plainant to attend the Court — On death 
of complainant the case was held not to 
have abated and authorising of conduct 
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~ ^'^5* relation to the Andaman and Nico¬ 

bar Islands, means the High Court in Calcutta, and, in relation to 
any other local area, means the highest Court of criminal appeal for 
that areaf (other than the Supreme Court) or, where no such Court 
established under any law for the time being in force, such officer 
as the State Government may appoint in this behalf]- 

[See also S. 266, 1882: S. 4 (i); 1872; S. 4, Paras. 14 and 15.] 

['-] original dause (i) related to “European British subject” and was repealed by 

o Criminal Law (Removal of Racial Discriminations) Act, 1949 (XVII 
of 1949), S. 3 (6-4-1949) and the present clause (i) was substituted for the origi- 

1951) \l- 4 ^ 9 ^ 1 ^ Code of Criminal Procedure (Amendment) Act, 1951 (I of 


Madras is extended to Pondicherry from 

f ^ c Pondicheixy (Administration) Act, 1962 (XLIX 

Oi 1962), S* 9. 


The junsdiction of the High Court at Bombay is .extended to Dadra and 
Nagar Haveli by the Dadra and Nagar Haveli Act, 1961 (35 of 1961), S. H 

Dadra and Nagar Haveli (Civil Courts and Miscellaneous 
Provisions) Regulation, 1963 (VIII of 1963), Ss. 2 (2) and 6 (w. e. f. 1-7-1965) 

In the Union territory of Goa, Daman and Diu, the Judicial Commissioner’s 
Court as constituted by the Goa, Daman and Diu (Judicial Commissioner’s 
Comt) Regulation, 1963 (X of 1963) has been declared as a High Court for the 
pniposes of certain provisions of the Constituhon, by Cent. Act XVI of 1964 

lb-12-1963). Similarly the Judicial Commissioner's Courts in the 
Union Territories of Manipur and Tripura have been declared as High Courts 
by Act 15 of 1950. Jurisdiction of the Delhi High Court as consUtuted by 
Act 26 of 1966 extends to the Union Territories of Delhi and Himachal Pardesh, 
w^f. 31-10-1966 and 1-5-1967 respectively. Jurisdiction of the High Court of 


Section 4 (1) (h) — Note 12 (contd.) 
oi prosecution by complainant’s mother 
was upheld. AIR 1967 SC 983 (985, 986) 
= 1967 Cri LJ 943 » (1967) 1 SCR 807. 
(AIR 1917 Lah 408, AIR 1919 Lah 409 
and (1908) 7 Cr LJ 290 (Punj), Held 

overruled bv AIR 1922 Lah 227 as inler- 
preled in AIR 1967 SC 083.) 

13. Action by Magistrate. — ( 1 ) The 
M'^cistratc, in the absence of a complaint 
within the meaning of Section 4 (1) (h) 
bv the aggrieved woman was not com¬ 
petent to take cognizance of offences 
under Sections 493 to 496, Penal Code. 
1959 Cr LJ 567 (568) = 9 Gui LR 963. 

(2) Where a Magistrate takes cogni¬ 
zance ol an offence upon a police report 
or upon a private complaint the accused 
mav suggest arrangement for his identi¬ 
fication by prosecution witnesses. AIR 1968 
All 28 (32) == 1968 Cr LJ 9. 

(3) Complaint to Magistrate who sends 
it for investigation under Section 156 (3) 
— No objection can be taken to the case 
being conducted by the Public Prosecutor 
on submission of charge-sheet by police. 
AIR 1969 Ker 97 (98) = 1968 Ker LT 
547. 

(4) Complaint about a non-cognizable 
offence against persons the complainant 
cannot trace — Magistrate is bound to 
caus,e an enquiry to be made by the 
Police before he can dismiss the com¬ 
plaint under Section 203. AIR 1969 Gui 
14 (16. 17, 18) = 1969 Cri LJ 63 = 9 


Gui LR 925. 

(5) Magistrate cannot sanction filing of 
fresh complaint in view of Section 403. 
AIR 1967 Gui 15 (16) =1967 Cri LJ 60 
= (1965) 6 Gui LR 867. 

(6) It is not always essential that all 
the details should be given in the com¬ 
plaint petition, and if accusation has been 
made against a certain person that is 
sufficient for a Magistrate to take cogni¬ 
zance of the offence- 1966 Cri LJ 205 
(207) (Cal). 

(7) First complaint with detailed ac¬ 
cusation filed for future reference — 
Second petition to take action against ac¬ 
cused — Magistrate considering both 
petitions and taking cognizance of offence 
did not act Illegally or irregularly. 1966 
Cri LJ 205 (206. 207) (Cal). 

Section 4 (t) (I) — Note 1 

(1) Court of Judicial Commissioner is 
the highest Court of revision and appeal 
in Goa, Daman and Diu under Sec. 8 (1) 
of the Goa, Daman and Diu (Judicial 
Commissioner's Court) Regulation, 1963 
and as such it satisfies the defini¬ 
tion of ‘High Court’. AIR 1967 Goa 60 
(68) = 1967 Cri LJ 746 (DB). 

(2) Provision in Legal Remembrancer’s 
Manual of West Bengal does not enable 
Government of West Bengal to appoint 
any Public Prosecutor in respect of 
Central Territory of Andaman ' and 
Nicobar Islands. AIR 1970 Cal 162 (167) 
(DB). 
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Kerala has been extended to the Union Territory of Laccadive, Minicoy and 
Amindivi Islands by Act 37 of 1956, S. 60 (1-11-1956). Jurisdiction of Punjab 
and Haryana High Court extends to the Union Territory of Chandigarh—See 

Act 31 of 1966, S. 29 (1) (1-11-1966). 

•[(j) ‘India.”—“India” means the territories to which this Code extends]: 
[*] Inserted by the Code of Criminal Procedure (Amendment) Act, 1951 (I of 1951), 
S. 4 (1-4-1951). • 

NOTE.—As to the territories to which this Code extends, see Section 1, Note 2. 

(k) “Inquiry.”—“Inquiry” includes every inquiry other than a trial con¬ 
ducted under this Code by a Magistrate or Court: 

[1882: S. 4 (1) (k); 1872: S. 4, Paras 5 to 8; 1861: S. 9.]_ 


SECTION 4 (1) (k) — SYNOPSIS 
1, “Inquiry”. 

8, “Trial”. 

3. Trial, when begins and ends. 

1. “Inquiry”. — (1) This dermitlon is 
not exhaustive. AIR 1919 Cal ” 

20 Cri L Jour 508 (DB) ( 58) 1958 

Andh LT 479 (481) ♦* (1963) 2 Cr LJ 

109 (110) (Raj). 

(2) An inquiry must be by a MagistrMe 
or Court whereas an investigation is by 
a police ofTicer or any person other than 
a Maaistrate or Court AIR ^^2 Bom 42 
(43) = 43 Cri L Jour 362 (DB) •• AIR 
1954 Cal 350 (351) = 1954 Cn L Jour 
961. 

(3) The object of an inquiry is to 
determine the truth or falsity of certain 
facts in order to take further actiou 
thereon, while the object of 

gallon is to collect evidence. Ain 
Pat 563 (565) = 21 Cri LJ 594- 

(4) A “trial’’ is a judicial proceeding 
which ends in conviction or acquittal. 
All other proceedings are enquiries which 
have various endings according to cir¬ 
cumstances. AIR 1929 

at 31 Cri L Jour 961 (DB) •* AIR 1932 
Oudh 298 (303) *• 34 Cri L Jour 58 
(DB). 

[See also AIR 1957 All 767 (769) (DB). 
(The word “inquiry” does not always 
mean a judicial inquiry.)! 

(5) The word “trial” pre-supposes the 

idea of an offence, while an inquiry 
does not merely mean an “inquiry into 
an offence but extends to matters which 
are not offences. AIR 1953 Madh B 1 
(Pr 5y * ILR (1952) Madh B 89 = 

Cri L Jour 98 (DB) •• AIR 1920 Mad 337 
(341) * 21 Cri L Jour 402 (FB)* 

(6) The term “inquiry” is not confined 
to proceedings in which an accused is 
actually placed before a Magistrate on a 
charge for an offence. AIR 1923 Lah 270 
(271) = 24 Cri L Jour 941 (DB) •* AIR 
1968 Pat 92 (94) = 38 Pat 1302 = 1958 
Cri L Jour 207 (DB). 

(7) An inquiry under Section 465 of 
the Code as to the stale of mind of the 
accused is only an ‘^inQuiry and not a 
“trial”. AIR i918 Pat 179 (181) = 19 
Cri LJ 135 (SB). 


(8) The definition in Section 4 ( 1 ) (k) 
puts it beyond doubt that an inquiry is 
something different from a trial, and that 
“inquiry” stops when trial begins. AIR 
1957 Andh Pra 472 (473) = 1967 Cri L 
Jour 937. 

[See also (’59) 1959-2 Andh WR 64 

( 66 ).] 

(9) The term ‘inquiry’ as defined in Sec¬ 
tion 4 (1) (k) of Criminal P. C. dues 
not include a ‘trial’ but only refers to a 
judicial inquiry into the mailer bv a 
Magistrate or other Court. AIR 1966 .411 
66 (68) = 1966 Cri LJ 115 = 1965 All 
WR (HC) 316 (DB). 

(10) An inquiry under Section 476 by a 
Civil Court will be an inquiry under Sec¬ 
tion 4 (1) (k). AIR 1968 Pat 100 (104) 
*= 1968 Cri LJ 354 = 1967 BLJR 941 
(FB). ((1906) ILR 28 All 554 (FB). 
(1918) ILR 40 Cal 477 (FB) and AIR 
1940 Mad 466 (FB), DIss. from., AIR 1948 
Pat 225 (FB), Overruled.) 

(11) An enquiry may start with 
shadowy beginnings and vague rumours. 
AIR 1968 Mad 117 (126) = 1968 Cri LJ 
493 = (1968) 1 Mad LJ 480 (DB). 

(12) The proceedings which precede the 
order of discharge under Section 251-A 
(2) are in the nature of an inquiry not¬ 
withstanding that they do not involve the 
taking of evidence. 1963 (2) Cri LJ 109 
(110) = 1963 Raj LW 5- 

(13) The definition ’enquiry' is in con¬ 
tra distinction to ‘trial’ and is not meant 
to cover cases of consideration of remis¬ 
sions iq regard to lease amounts or the 
inspection of fields to find out whether 
the allegations as to the yield or the rais¬ 
ing of a particular crop are true or not. 
(1959) MLJ (Cr) 550 = (1959) 2 Andh 
WR 64. 

(14) Warrant case instituted on police 
report — Order of discharge of accused 
under Sec. 251-A (2) is not acquittal— 
Revisional Court can order further 
enquiry. AIR 1962 Andh Pra 236 (242, 
243) = (1962) 2 Andh LT 1 (DB). (AIR 
1960 Andh Pra 391, Overruled.) 

(15) Inquiry — Process issued to ac¬ 
cused and called to appear — It is stage 
of inquiry — Application under Sec¬ 
tion 540'A at that stage is not pre¬ 
mature. AIR 1970 Raj 102 (103). 
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(1) “Investigation ’’—‘•Investigation” includes all the proceedings under this 

Code for the collection of evidence conducted by a police-officer or 

by any person (other than a Magistrate) who is authorised bv a 
Magistrate in this behalf; ' 


[1882 — S. 4 (b); 1872 — S. 4, Para. 4.] 


Section 4 (1) (k) (contd.) 

2. ‘‘Trial’. — (1) A “trial'* means, 

a moceeding which commences when the 
case is called on. with the Judge or 
Magistrate on the Bench, the accused is 
in the dork, and the representatives for 
the prosecution, and for the defence, if 
tile accused be defended, are present in 
Court for (he hearing of the case. AIR 
19:57 Bom .').5 (56) = 38 Cri L Jour 250 
(DB) *• (1904) 1 Cri L Jour 605 (606, 
607) = 27 All 25. 

3. Trial, when begins and ends. — 

(1) There is a conflict of decisions as to 
when the trial before a Court of Session 
or High Court begins: 

fa) According to one view, the trial 
hecins with the framing of the 
charge. AIR 1943 Nag 36 (49, 69) 
= 44 Cri L Jour 237 (DB) •* AIR 
1922 Lah 49 (53) = 23 Cri L Jour 
330 (DB) (’09) 9 Cri L Jour 
192 (196) = 32 Mad 220 (FB) ** 
AIR 1927 Bom 21 (21) = 28 Cri 
L Jour 5 AIR 1929 Pat 644 (647) 
= 31 Cri L Jour 961 (DB). 

(b) But according to the other view, 
the trial begins onlv when the ac¬ 
cused refuses to plead or does not 
plead or claims to be tried and the 
Court thereupon chooses the jurors 
or assessors. AIR 1931 Cal 341 
(343) ^ 32 Cri L Jour 667 (DB) *• 
AIR 1925 Lah 446 (447) = 27 Cri 
L Jour 421 (DB) »* AIR 1927 Bom 
161 (162) = 28 Cri L Jour 402. 

c) In the undermentioned case, the 

^ view was expressed that the trial 
before a Court of Session begins 
with the arraignment of the accus¬ 
ed. AIR 1936 Mad 353 (357) = 37 
Cri L Jour 637 (FB). 

(2) In warrant cases before Magistrates, 
the proceedings are only “inquiries'* up 
to the time when the charge is drawn up, 
read and explained to the accused and 
he pleajds thereto. Then the “inquiry’* 
becomes a “trial”. AIR 1953 Madh B 1 
(Pr 7) = ILR (1952) Madh B 89 = 1953 
Cri L Jour 98 (DB) ** AIR 1943 Nag 36 
(49, 69) = 44 Cri L Jour 237 (DB). 

[But see AIR 1953 Sau 151 (155) « 
19.53 Cri L Jour 1307 (DB) ** (*07) 5 
Cri L Jour 417 (420) = 3 Low Bur Rul 
280.] 

(3) In summons cases before Magis¬ 
trates, the “trial” begins when the accus¬ 
ed is brought before the Magistrate, the 
particulars of the offence are stated to 
him and the Magistrate proceeds to hear 
the complainant and the prosecution evi¬ 
dence. AIR 1953 Madh B 1 (Pr 6) = 
ILR (.1952) Madh B 89 » 1953 Cri L Jour 


98 pB) ♦. AIR J943 Nag 36 (49, 69) = 
44 Cn L^Jour 237 (DB). 

(4) A “trial” means all proceeding in- 
eluding the sentence. AIR 1933 PC 218 
(221) = 34 Cri L Jour 886. 

[See also AIR 1955 Assam 214 (216) = 

Jou \ ^ Cri L 

[But see AIR 1929 Mad 201 (202^ = 

^ ** air 1933 Mad 251 

(251) = 34 Cri L Jour 117.] 

(5) The trial continues till judgment is 
pronounced though the judgment is one 
of acquittal. AIR 1951 All 649 (549) = 
52 Cri L Jour 221. 

(6) The law does not contemplate the 
termination of a prosecution by the iuris- 
diction of the Court, which has seisin of 
the case, being cancelled. AIR 1954 All 
721 (722) = 1954 Cri L Jour 1480. 

(7) The words “tried” and “triar have 
no fi.xed or universal meaning and they 
should not necessarily -be limited in their 
connotation and significance when they 
are used in a different context. AIR 1957 
SC 389 (394, 396) = 1967 SCR 279 » 36 
Pat 613 « 1967 Cri L Jour 667. 

Section 4 (1) (1) — Note 1 

(1) The definition of the word "investi¬ 
gation * is not exhaustive. (’02) 26 Bom 
533 (538) (DB) •* AIR 1919 Cal 69 (60) 
= 20 Cri LJ 508 (DB). 


(2) Trap investigation — Demanding 
bribe is an offence — Laying trap is not 
prohibited in investigation — Investi¬ 
gating officer cannot be said to be there¬ 
by instigating or promoting commission 
of offence. 1969 Mad LW (Cri) 90. 

(3) Under the Code investigation con¬ 
sists generally of the following steps: (1) 
Proceeding to the spot, (2) Ascertainment 
of the facts and circumstances of the 
case, (3) Discovery and arrest of the 
suspected offender, (4) Collection of evi¬ 
dence relating to the coiiimission of the 
offence and (5) Formation of the opinion 
and taking necessary steps for filing 
charge-sheet under Section 173. AIR, 1956 
SC 196 (201) = 1955 Cri LJ 526 == ILR 
(1955) PunJ 135= 1955 SCR 1150 ** AIR 
1959 SC 707 (711) = 1959 Cri LJ 920. 

(4) The final step in the investigation, 
viz., the formation of the opinion is to 
be that of the officer in charge of the. 
police station- There is no provision pe^ 
milting delegation thereof. AIR 1966 SC 
196 (201) = 1966 Cri LJ 526 = ILR 
(1956) PudJ 135 = 1955 SCR IIM. 

(5) An investigation b.y the ‘customs 
authorities under the Sea Customs Act 
would satisfy the definition of “investi¬ 
gation” in the Code. AIR 1940 Cal 97 
(103) = 41 Cri LJ 329 (DB). 
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(m) “Judicial procccdins.”—proceeding” includes any proceeding 
' in the comse of which evidence is or may be legally taken on oath: 

[1882 — S. 4 (d); 1872 — S. 4, Para. 9.] 

OBJECTS AND REASONS 

“Judicial proceedings.—We have added the words ‘on oath’ in this definition, 
because the power to take evidence on oath is the characteristic test of judicial pro^ecl- 
tags. We have omitted the new words providing for consequent 

the BUI as introduced proposed to add to the definition, as they appear to be too wide 

Sn the oUrer hand I have altered the word ••means" at the enaent 

definition into •includes^ and have thus given the Courts a eertam latitude of constiue 


tion. 


»» 


. C. H. 


Section 4 (1) (U — Note 1 (contd.) 

(6) Investigation under Chapter XIV of 

the Code is a proceeding; the word pro¬ 
ceeding’ is not necessarily confined to 

something done in a Court of 

1966 Ker 11 (13) = 1966 Cri hJ 26 - 
1965 Ker LT 877 (FB) ** AIR 1965 Mys 
214 (218) = 1965 (2) Cr LJ 225 (DB). 

(7) Once a police officer forms a defi¬ 
nite opinion that there are grounds for 

investigating a crime, an 
under the Code has started. Anything 

said or done subsequently must be neia 
to have been done or said 

investigation. AIR W dxn 

1968 Cri LJ 493 =» (1968) i Mad LJ. 480 

(DB). . ^ - 

(8) The word ‘investigate used m Sec¬ 
tion 157 of Evidence Act I?® 

taken as a word of wide a 

meaning given to the word 

tion' in Section 4 (1) (\) cannot be 

attached to it. (1961) 2 Cn DJ 
74) (DB) •• AIR 1968 Orissa 20 (24) - 
1968 Cri LJ 201 = 33 Cut LT 1193 

(DB). 

SECTION 4 (1) (m) — SYNOPSIS 

1. Scope and applicability of the defi- 

olttOD. 

2. Judicial proceedings, what are. 

3. Non-ludlclal proceedings under the 

Code. 

4. Proceedings under olhep laws which 

are not Judicial proceedings within 
this deflniliOD. 

6. Departmental enquiries- 

6. Judge acting In his executive capa¬ 

city. 

7, Proceedings coram non Judlce. 

1. Scope and applicability of the defi¬ 
nition.— (1) A judicial proceeding is one 
of which the object is to determine a 
jural relation between one person and 
another or a group of persons, or be¬ 
tween him and the community generally 
or a step taken by a Court in the course 
of the administration, of .i«stice m con¬ 
nection with a pending case (1888) 12 

Bom 36 (42) (DB) *• (1864) 2 Mad HCR 
43 (46) (DB). 

(2) The test whether a proceeding is 
or is not a “judicial proceeding is whe¬ 
ther. in the course of that proceeding, 


the presiding Judge has the power legally 
to take evidence on oath and not whe¬ 
ther he has actually taken such evidence. 
(1910) 11 Cri LJ 90 (93) » 1910 Pun 

Re (Cri) No. 1 (DB). ^ ^ 

[See also (1906) 4 Cri LJ 334 (345) = 
30 Bom 523 (535, 536) = 33 Ind App 
198 (PC).] 

(3) The judicial proceedings continue 
until the accused is dischnrged or re¬ 
moved to custody. 1897 Pun Re (Cri) 
No. 16, p. 43 (44, 45) (DB). 

(4) Where the Judge in tlie midst of 
judicial work turns his attention to his 
executive duties, that stage is not ^ a 
judicial proceeding. 1881 Pun Re (Cri) 
No. 40. p. 101 (102) (DB). 

(5) This definition is not applicable to 
the Penal Code or the Civil Procedure 
Code. AIR 1921 Bom 3 (8) = 22 Cri LJ 
241 (FB) ** (1878) 2 Bom 553 (556) 

(DB). 

(6) The acts of the Court which are 

passed judicially, that is after hearing the 
parties and which affect the rights of par¬ 
ties will be included under 'judicial pro¬ 
ceeding.’ AIR 1964 Mad 185 (187) = 

1964 (1) Cri LJ 519.- 

(7) If particular officer has taken Pfiri 
in his executive capacity in a procedure 
ultimately leading to charge-sheeting of 
accused he should not himself sit and try 
such accused person in his judicial capa¬ 
city. 1965 All WR (HO 836 = 1966 All 
Cri R 13. 

2. Judicial proceedings, what are. — 
(1) Under the Code the following have 
been held to be judicial proceedings: 

(a) An inquiry under Section 96 or 

Section 100. (’88) 15 Cal 109 (120) 
(DB) •* AIR 1916 Lah 281 (285) 

= 17 Cri LJ 491 (DB). 

(b) Proceedings under Section 117. 

■ ('81) 3 All 545 (554) (FB) *• (’04) 

1 Cri LJ 99 (100) = 1903 Pun Re 
(Cri) No. 27. 

(c) Proceedings under Section 122. 
(’04) 1 Cri LJ 190 (192) = 26 All 
371 (DB) •* (’10) 11 Cri LJ 497 

(498) = 4 Sind LR 18 (DB). 

(d) Proceedings under Chapter X. (’71) 

7 Beng LR 449 (481) (DB) ** (’75) 
1875 Pun Re (Cri) No. 17, p. 23 
(24) (DB) •• (’80) 1880 Pun Re 

(Cri) No. 2. p. 3 (7) (SB). 
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Section 4 (1) (m) — Note 2 (contd.) 

(e) Inciuirv under Seclion 145. (’67) 4 
Bom HCR (AC) 153 (154) (DB» 

(1900) 25 Bom 179 (184) (DB) 

(1) Proceedings under Section 164. ('06» 
3 Cri LJ 370 (370) = 29 Mad 89 
(DB) (’99) 22 All 115 (117) 

(DB) ** (’06) 4 Cri LJ 183 (190, 

191) (DB) (Bom) ** AIR 1933 
Mad 125 (125, 126) = 34 Cri LJ 
92. 

[But see AIR 1921 Bom 3 (8. 16, = 
22 Cri LJ 241 (FB) *• (’93) 1893 
Pun Re (Cri) No. 2. p 23 (27, 29) 
(DB) •• (’32) AIR 1932 Lah 254 
(254) = 33 Cri LJ 413.] 

(g) Proceedings under S- 176. AIR 
1928 Bom 390 (393) = 29 Cri LJ 
1063 (DB). 

[But .see (’78) 3 Cal 742 (750) (DB).] 

(h) Proceedings under S. 195. (’79) 2 

All 205 (213) (FB) •* (’87) 10 

Mad 232 (235) (FB). 

[But see (’02) 7 Cal \VN 423 (425) 

(DB).] 

(i) Examination of a complainant 

under Section 200 (’72) 4 NWPH 

CR 6 (6|. 

it) An inquiry under Section 202. AIR 
1937 All 90 (96) (DB) •* (’09) 9 
Cri LJ 295 (296) = 36 Cal 72 

(DB). 

[But see (’96) 2 Weir 167 (167. 168) 
(DB).] 

(k) Dismissal of a complaint under 
Section 203. (’98) 2 Cal WN 290 

' (292) ** (’05) 2 Cal LJ 65n (65n) 
(DB). 

(l) Receiving of a complaint and 

issuing process under Section 204. 
(’68) 5 Bom HCR (Cr) 29 (30, 31) 
(DB) (’77) 2 Bom 481 (487) 

(DB). 

- (m) Recording of further evidence 
under Seclion 428. (’71) 15 Sutb 

WR (Cr) 64 (66) (FB). 

(n) Order under Section 435. (’02) 25 
Mad 659 (661) (DB). 

(o) A preliminary enquiry under S. 476. 

(’82) 1882 All WN 229 (230) *• 

(’06) 4 Cri LJ 460 (463) = 34 Cal 
42 (DB) ** (’10) 11 Cri LJ 45 

(46) = 37 Cal 52 (DB). 

[But see (’82) 1882 All WN 92 (92) 

(DB) ** (’93-1900) 1893-1900 Low 
Bur Rul 388 (390).] 

(p) Maintenance proceedings under 

Section 488. (’82) 5 All 224 (226) 

** AIR 1917 Cal 799 (800) = 18 

Cri LJ 556 (557) (DB). 

(q) Proceedings on an application for 

bail under Seclion 497. (1865) 2 

Mad HCR 396 (397) (DB) •* AIR 

1956 All 417 (417) = 1956 Cri LJ 
852 (DB) ** (’82) 6 Mad 63 (64) 
(DB). 

(r) Proceedings under S. 514. (’98) 25 

Cal 440 (444) (DB). 

(s) An enquiry under Section 88. AIR 

1957 All 121 (122) = ILR (1957) 


1957 Cri LJ 169 


(u) 


1 All 606 = 

(DB). 

(t) Proceedings under Section 512 AIR 
,1969 Mys 114 (117) = 1969 Cri 
LJ 496 — (1967) 2 Mys LJ 470. 
Magistrate issuing warrant address, 
ed to Chief Presidency Magistrate 
Madras for endorsement and exe¬ 
cution under Section 387 Criminal 
rr Endorsement of warrant 
by Chief Presidency Magistrate 
under Section 387 is Judicial order 
AIR 1964 Mad 185 (190) = 1964 

(I) Cri LJ 519. 

Proceedings by Magistrate under 
Sections 167 and 173. AIR 1969 
Andh Pra 281 (288 to 291) = 

l¥^ 1"4” (DB)^**^^ ^ (1969) 1 Andh 

(2) Under other laws. — The following 
have been held to be judicial' proceedings. 


(v) 


(a) Enquiry under Section 49 of the 
Stamp Act. (’82) 5 All 17 (21, 24) 

(b) Proceedings under Section 33 (2) 
of the Presidency-'Towns Inso¬ 
lvency Act (1909). AIR 1958 Mad 
69 (70) = ILR (1958) Mad 87 = 
1958 Cri LJ 197. 

(c) Proceedings under Section 113 of 
the Railways Act. AIR 1933 Bom 
69 (61) = 34 Cri LJ 239 (DB). 


3. Non-judlclal proceedings under the 
Code. — (1) The following proceedings 
under the Code have been held not to be 
Judicial proceedings: 

(a) Proceedings under Section 125. 

(’10) 11 Cri LJ 147 (147) = 37 

Cal 72 (DB). 

(b) Inquest under Section 174. (*96) 

1896 Rat Un Cri Cas 843 (843, 

844) (DB). 

(c) Recording of confession under SecJ 
tion 164 during investigation is 
not judicial proceeding. AIR 1968 
Mvs 95 (97) = 1968 Cri LJ 521 
= (1967) 2 Mys LJ 377. 

(2) Even if a Magistrate can legally 
atdminister oath to a person before re¬ 
cording a statement under Section 164, 
the investigation does not become a judi¬ 
cial proceeding. AIR 1964 All 290 (294) 
= 1964 (2) Cri LJ 1 = 1963 All U 
1128. 


4. Proceedings under other laws 
which are not Judicial proceedings within 
this deflnifiOD. — (1) The following are 
not Judicial proceedings: 

(a) Proceedings under Section ^83* 
Transfer of Property Act. (95) 
1895 All WN 145 (146.’ 147). 

(b) Application for return, of docu¬ 

ments under Order 13, Civil Pro¬ 
cedure Code. AIR 1921 Cal 433 
(434) (DB). ^ 

(cl Proceedings of a Collector or of a 
Deputy Collector under the Land 
Acquisition Act. (’05) 1 Cal W 

227 (230, 231) = 32 Ind App 93 



[Th« Code of] CrimimU Procedme, 1898 [S 4 (1) (n) N l—S 4 {1) (o) N 1] 557 


(n) *’Non-cognizftble offence,” *‘Non*cognl7.nb!o cnse.”—Non-copni/able of¬ 

fence” means an otFonce lor, uud "non-coffiii^able case” moans' a case 
in, which a police officer, within or without a prcsiciency-town,® niay 
not arrest without warrant. 


[1882: S. 4 (q), Parn. 2; 1872: S. 4, Para. 20.] 

[•] For definition of presidency town, see Generul Cluiiscs Act, 1S97 (X of 1H97), 
.S. 3 (44). 

' (o) “Offence.”—“Offence” means any act or omission made punishable by 
any law for the time being in force; 


it also includes any act in respect of which a (Complaint may be made 
under Section 20 of the Cattle Trespass Act, 1871. 


[1882: S. 4 (p).] 
Kerala 


STATE AMENDMENT 


In its application to the Stale of Kerala, in clause (o) of sub-section (1) of Sec¬ 
tion 4, for the words and figures “Section 20 of the Cattle Trespass Act, 1871” snl)- 
stitute ’the words and figures “Section 19 of the Kerala Cattle Trespass Act, 1961."—Ker. 
Act XI of 1963, S. 2 (1-4-1963). 


Secllon 4 (1) (ra) — Note 4 (conM.) 

(PC) ** AIR 1927 Cal 621 (623) 

= 28 Cri LJ 809 (DB). 

[But see AIR 1919 Mad 583 (584) 

(DB).l 

Id) Enquiry by a Collector or a De¬ 
puty Collector under the Slanip 
Act for the purpose of determining 
who should be called upon to pay 
stamp duly. (’03) 7 Cal WN 79a 
(797) (DB). 


(e) An enquiry by a receiyer appoint¬ 
ed under the Provincial Insolvency 
Act. AIR 1919 Cal 965 (967) (DB). 

(f) Demarcation of land by Nyaya 

Panchayat officials under Hima- 

chal Pradesh Panchayat Raj Act 
(6 of 1953) was not a iudicial pro¬ 
ceeding. AIR 1965 Him Pra 25 (27, 
28) = 1965 (1) Cri LJ 550. 


(g) Recording of statements of persons 
giving documentary eyiderice in 
complaint case only after dismissal 
of the complaint. 1966 All Cri R 
479 = 1966 All WR (HC) 761. 


6. Departmental enquiries. — (1) The 
following departmental enquiries are not 
iudicial proceedings: 

(a) A proceeding before a Forest 
Officer who is not empowered by 
law to hold an enquiry. (75) U 
Bom HCR 1 (6) (DB). 


(b) 


(c) 


(d) 


An enquiry by the Registrar, High 
Court, into the conduct of a clerk. 
(’87) 12 Bom 36 (42) (DB). 

An enquiry by a Collector and 
Magistrate on charges of bribery 
or misconduct against a Revenue 
Officer. (’98) 22 Bom 936 (939) 

(DB) •• (’06) 3 Cri LJ 376 (378) 

= 29 Mad 100 (DB). _ . 

An enquiry by a District Rcs»strar 
against a Sub-Registrar. (66) 3 Cri 
LJ 112 (114) (DB) (Cal). 


6. Judge acting In bis executive capa¬ 

city, — (I) Where a Judge or a Magis¬ 
trate acts in his executive capacity, hi.s 
action is not a judicial proceeding. (’07) 
5 Cri LJ 476 (477) = 29 All 563 ** AIR 
1918 Mad 1266 (1270. 1277) = 18 Cri 

LJ 239 (SB) •* AIR 1922 Pat 269 (209, 
273) (FB). 

7. Proceedings coram non .fudiec. —~ 

(1) Where the proceedings are coram 
non judice, i.e., without jurisdiction or 
not before the proper Judge, they are 
not judicial proceedings- (1900) 4 Cal 
WN 351 (352) •* AIR 1921 Pul ,302 (30.3) 
= 22 Cri LJ 735 ** (’90) 1890 All WN 
100 (101) (SB) •• AIR 1915 All 457 (4.58) 
= 16 Cri LJ 807 ** AIR 1918 Mad 398 
(399, 400) = 18 Cri LJ 785. 

Section 4 (1) fn) — Note 1 

(1) Offences under Sections 3 and 4 
of -Public Gambling Act (1867) — Arrest 
without warrant by police officer below 
the rank of D. S. P. not permissible — 
Offences are 'non-cognizable offences.' 
AIR 1968 All 55 (57) = 1968 Cri LJ 
223 = 1968 All WR (HC) 189. 

(2) Offences under Section 5, Preven¬ 

tion of Corruption Act (1947) are cogniz¬ 
able offences by virtue of S. 5-A, under 
all circumstances. AIR 1965 Andh Pra 
372 (377, 378, 379) = 1965 (2) Cri LJ 

585 = (1965) 2 Andh WR 44 (DB). 

(3) The offences under Sections 78 and 
79 of the Trade and Merchandise Marks 
Act (1958) are non-cognizable ones. AIR 
1969 Gui 14 (16) = 1969 Cri LJ 63 = 
9 Gui LR 925. 

Section 4 (1) (o) — Note 1 

(1) This definition does not govern the 
definition of offences under other Acts. 
{'03) 26 Mad 607 (614, 615, 625) (SB). 
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SrctioD 4 (1) (o) — Note 1 (confd.) 

,/i) The definition does not apply 
where a different intention appears from 
the subject or context. AIR 1947 Pat 381 
;a84} = 25 Pat 806 (DR). 

(3) A single act of firing at two per¬ 
sons can be regarded as one offence 
only. AIR 1952 SC 45 (Pr 6) = 1962 
SCR 371 = 1952 Cri LJ 323. 

(4) It is the act and not the transaction 
that constitutes an offence. AIR 1949 
All 392 (Pr 5) = ILR (1949) All 715 = 
50 Cri LJ 595. 

(5) An act or omission is an offence 
only if it is made punishable by any law 
tor the time being in force- AIR 1953 
Cal 85 (Pr 16) = 1953 Cri LJ 294 (DR) 

AIR 1931 Pat 369 (375) = 32 Cri LJ 
1256 (FB) ** AIR 1931 PC 94 (99) = 
32 Cr LJ 899 ** ('82) 4 All 212 (212. 213) 
(FB). 

(6) There is an essential distinction 

helween an offence and the prosecution 
for an offence — The former forms pari 
of the substantive law and the latter of 
procedural law. An offence is an aggre¬ 
gate of acts or omissions punishable by 
law while prosecution signifies the proce¬ 
dure for obtaining an adjudication of the 
Court in respect of such acts or omis- 
sif)ns. AIR 1958 SC 993 (997) = 1959 

SCR 250 = 1958 Cri LJ 1668. 

(7) An order to pay maintenance 

uruler Section 488 of the Code is not a 
conviction for an offence. But a breach 
r>f such an order or di.sobedience thereof, 
Ix'ing punishable with imprisonment, is 
an offence. (’67) 7 Suth WR (Cr) 10 (11) 
(DB) ** AIR 1955 Bom 108 (109) = 

1955 Cri LJ 357 = ILR (1955) Bom 6. 

(8) Neglect to maintain wife is not 

offence within the meaning of Sec. 4 (I) 
(o). AIR 1965 Manipur 49 (51) = 1965 
(2) Cr LJ 785. 

(9) An order by a Magistrate directing 
the demolition or alteration of work 
which has been unlawfully creeled, imder 
the Municipal Acts, is not a conviction 
for an “offence” under the Acts, though 
a disobedience of such an order is an 
“offence’’. AIR 1927 Cal 509 (510, 511) 
= 28 Cri LJ 407 (DB)** (’10) 11 Cri LJ 
183 (184) = 37 Cai 384 (DB). 

(10) The mere use of a house as a 
brothel or a disorderly house is not an 
offence; but when a Magistrate passes 
an order prohibiting the use of the house 
as brothel, the disobedience of such an 
order is an offence. (*10) 11 Cri LJ 112 
(112, 113) = 37 Cal 287 (DB) •• AIR 
1929 Pat 406 (406) •* (’13) 14 Cri LJ 
320 (320) = 6 Sind LR 254 (DB). 

(11) Where an enactment provides for 
the imposition of a fine for a certain act, 
it may he held that the enactment makes 
the act an offence. AIR 1953 Cal 85 (Pr 
11) = 1953 Cri LJ 294 (DB). 

(12) An Ordinance is a “law for the 
time being in force” and an infringement 


of its piovisions is an offence within the 
meaning of this definition. AIR 1916 Lah 
207 (207, 208) = 17 Cri LJ 225. 


(13) The words “law for the time be¬ 
ing in J’orce” necessarily postulate that 
the law must be in force in the terri¬ 
tories of India. AIR 1955 Nag 236 (237) 
= 1955 Cri LJ 1275 = ILR (1955) Nag 
613 (DB). ' ^ 


(14) The words “any law” would in- 
c ude not only the Penal Code but also 
ail local or special laws which create 
offences. AIR 1931 Pat 369 (375) = 32 
Cri LJ 1256 (FB) ** AIR 1949 Nag 137 
(Pr 8) = ILR (1949) Nag 18 (FB) *• 
AIR 1941 Mad 897 (897) *♦ (’82) 4 All 
216 (217) (FB) ** AIR 1953 Cal 85 (Pr 
12) = 1953 Cri LJ 294 (DB) *• AIR 1921 
All 277 (278) = 21 Cri LJ 724 


(15) An act in respect of which a com¬ 
plaint may be made under Section 20 of 
the Cattle Trespass Act, is an offence. 
AIR 1920 Bom 85 (85) = 21 Cri LJ 95 
(DB) ** AIR 1959 Orissa 116 (117) = 
ILR (1958) Cut 549 = 1959 Cri LJ -884 
(DB) ** AIR 1957 Mad 742 (742)= 1957 
Cri LJ 1295 (2) ** AIR 1927 Mad 396 
(397) = 28 Cri LJ 301. 


(16) Although under Section 4 (I) (o) 

offence includes any act in respect of 
which a complaint is made under S. 20 
of the Cattle Trespass Act (1871) the pro¬ 
ceeding under Section 22 is not criminal. 
AIR 1962 Madh Pra 273 (273. 274) = 

(1962) 2 Cri LJ 373 = 1962 MPLJ 302. 

(17) A fine levied by a pound-keeper 
under Section 12 of the Cattle Trespass 
Act is not a punishment imposed on 
conviction for an offence within the 
meaning of this definition. (’70) 7 Bom 
HCR (Cr) 55 (56) (DB). 

(18) The offence created by Section 14 
(G), U. P. Sales Tax Act (15 of 1948) is 
an offence as defined by S. 4 (1) (o) 
Criminal P- C. AIR 1957 All 88 (89) = 
1957 Cri LJ 167 (DB). 

(19) The offence under Section 21 (8) 
read with Section 21 (2) (d) of the West 
Bengal Premises Tenancy ' Act (12 of 
1956) is a statutory offence.' It is not a 
criminal offence within the meaning of 
Sec. 4 (1) (o). AIR 1967 Cal 145 (146, 
147J = 1967 Cri LJ 342. 

(20) Contention that offence mention¬ 
ed in Section 195 did not come into exis¬ 
tence, unless complaint under that sei^ 
tion was made, was not correct. 

1967 SC 628 (636) = 1967 Cri LJ 628 = 
(1967) 1 SCR 620. (AIR 1927 Sind ' 10, 
Ov^ruled.) 

(21) Scope- of misconduct is 

than that of criminal offence c.g. theii 
—Mere fact that case was sent to Crimi¬ 
nal Court could not bar domestic c 
quiry. AIR 1970 All 210 (214). 
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(p) *^fficer in charge of a poUce-starion.”—'Onicer in charge of a police- 
station* includes, when the olficer in charge of the pohce-station is 
absent from the station-house or unable from illness or other cause 
to perform his duties, the police-oIHcer present at the station-house 

who is next in rank to such olficer and is above the rank « 

or, when the "[State GoverumeutJ so directs, auy othei puhce-olhcci 

so present: 

11882: S. 4 (o). Part 2.] 

["] Substituted for ‘-Provincial Government*' by A. L. O., 

(q) ‘TPlace”—"Place" includes also a house, building, tent and vessel: 

[1882: S. 4 (1) (w).] 

(r) "Pleader”— "Pleader" used with reference to any proceeding, 

- ^ Court, means a pleader "[or a mukhtar] authorized ^ 

for the time being in force to practise m such Court, and includes (1) 
an advocate, a vakil and an attorney of a High Court so authorized 
and (2) any l[® " *] other person appointed with the peimission of 

the Court to act in such proceeding: 

fl882 — S 4 (n).] 

l»l Th^se words were inserted by the Code of Criminal Procedure (Further Amend- 

ment) Act, (XXXV of 1923), S. 2. 

ft! See Advocates Act, 1961, (XXV of 1961). o a 

[i] The words “mukhtar or" were omitted by Act XXXV of 19..3, S. 2. _ 

SeettoD 4 (1) (P) — Note 1 
(1) The ob.iect ol the definition is to 
permit the discharge of the duties of an 
officer in charge of a police-station by 
some other person, when such officer is 
absent from the station-house or is un¬ 
able from illness or other cause to attend 
to his duties. AIR 1919 Mad 226 (227) 

20 Cri-LJ 422 (DB) ** AIR 1923 Pal 547 
(549) « 24 Cri LJ 375. 


(2) When the officer in charge of a 
police station is present in the station- 
house and able to attend to his duti^, 
the other persons mentioned in the dcli- 
nition cannot wield the powers of an 
officer in charge of a police-station. AIK 
1928 Cal 771 (772) *= 30 Cn LJ 803 
(DB). 

(3) The expression "present at the 
station-house" refers to ihe time when 
charge is assumed. AIR l^l^^^iad 22b 
(227. 228) = 20 Cri LJ 422 (DB). 

(4) The section empowers the State 
Government to authorise even a pohee 
officer of lower rank to officiate. (ID 
Cri LJ 190 (192) (DB) (MadK 

rsee also (’55) 1955 Andh WR 882 
(884 ) •* air 1953 Trav-Co 466 (469) = 
ILR (1952) Trav-Co 937 = 1953 Cn LJ 
1670 (DB).] 

(5) The fact that the police officer 
who Is ordinarily in charge of a police 
station had' left for attending to a raid 
would not le^d to the inference that 
after his return from the raid he was 
not In charge of the police station. AIR 
1956 Bom 195 (196) * 1956 Cn U 481 
(DB). 

(6) 'Officer in charge of a police sta- 
tionf-.*— D efin ition in Sec. 4 (1) (p) is m- 


clusive — Police officer present at sta¬ 
tion house, next in rank to officer in 
charge of police station and above rank 
of constable can do duties of offner in 
charge in his ^sence. (1969) 35 Cut IT 
291 (DB). 

(7) Officer of Railway Protection 
Force is not police officer properly so 
called. AIR 1969 Cal 594 (597). 

(8) Offences mentioned m Section S-A 
of Prevention of Corruption Act (1947) 
— Investigation bv P. S. Inspector of 
Anti-Corruption Department even after 
obtaining sanction under Section 5-.\, 
Prevention of Corruption Act, is illegal. 
1962 (1) Cr LJ 142 (DB) (Gui). 

Section 4 (1) (r) — Note 1 

(1) . The words "anv other person • . . 
... in such proceeding" are not to be 
read eiusdem generis with the previous 
words and do not refer to advocates, 
pleaders or raukhtars authorised under 
any law to practise. AIR 1934 Bom 212 
(2i3) = 35 Cri LJ 1035 (DB). 

(2) A person not enrolled as a legal 
practitioner but appointed by a parly 
with the permission of the Court to re¬ 
present him would be a "pleader" for the 
purpose of the proceeding. AIR 1934 
Bora 212 (213) = 35 Cri LJ 1035 (DB) 
•* AIR 1930 Nag 150 (151) = 31 Cri LJ 
419. 

(3) Private vakils can be allowed to 
appear as pleaders in criminal cases. 
(1874) 7 Mad HCR (App) 37 (37). 

[See however AIR -1943 Mad 470 (471) 
= 44 Cri LJ 662.] 

(4) The condition bf appointment by 
the pnrtv and permission bv Court <lf)es 
not apply to the first categoi-y of plea- 
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Section 4 (1) (r) — Note 1 (contd.) 

dors and hence the pleader of the first 
category need not be appointed as such 
by the accused. AIR 1951 Him Pra 31 
(Pr 3) = 1952 Cri LJ 280. 

(5) The discretion of the Court in 

permitting persons to appear as “plea¬ 
ders” must be exercised iudicially with 
due regard to the interest of the party 
engaging him. AIR 1918 Upp Bur 56 
(56) = 18 Cri LJ 345 ** (1969) 1 MLJ 
99 = (1968) Mad WR (Cri) 208 ♦* 

(1964) 2 Mad LJ 194 (DB). 

(6) The character of the person ap¬ 
pointed is one of the factors to be con¬ 
sidered in granting permission. (1911) 12 
Cri LJ 111 (112) = 38 Cal 488 (DB). 

(7) The discretion, must be exercised 
in each case. A general order prohibiting 
a particular class of persons from ap¬ 
pearing is not legal. AIR 1928 Bom 33 
(34) = 29 Cri LJ 226 (DB). 

(8) A Court cannot pass an order 
prohibiting a certain person from appear¬ 
ing in any case in that Court. (1908) 4 
Mad LT 91 (91). 

(9) Unless a person has been appointed 
bv a party, the Court cannot sanction 
his appearance as a pleader in a case. 
AIR 1930 Nag 150 (151) = 31 Cri LJ 
419. 

(10) A person appointed by the parly 
and permitted by the Court to act for 
the parly is a ‘pleader’ only from the 
date of the granting of permission and 
not before. 1948 Bur LR (SC) 249 (253). 

(11) Persons who have been enrolled 
as pleaders, advocates, vakils or attor¬ 
neys but who are not entitled to prac¬ 
tise in the particular Court in question 
cannot appear as “pleaders” in criminal 
cases as a matter of right, but can do 
so only with the permission of the Court. 
(1911) 12 Cri LJ 118 (119) = 4 Sind LR 
207 (DB) AIR 1918 Upp Bur 56 (56) 
= 18 Cri LJ 345. 

(12) Where under the Bombay . High 
Court Rules (Appellate Side) advocates 
on the appellate side are precluded from 
appearing in the Sessions Court, they are 
not “peaders” quoad that Court. AIR 
1934 Bom 70 (71) (FB). 

(13) Persons who claim to be entitled 
to practise as vakils of a High Court, 
must show that they are "authorised to 
do so.” AIR 1943 Mad 470 (470. 471) = 
44 Cri LJ 662. 

(14) A mukhtar authorised to prac¬ 
tise in the Court in question, is not re¬ 
quired to take the permission of the 
Court in each case before appearing in 
it as a pleader. But in provinces in which 
mukhtars are not recognised they can 
appear by getting the permission of the 
Court in each case. AIR 1928 Bom 33 
(33) « 29 Cri LJ 226 (DB). 

(15) Where one accused, out of others* 
who are produced before the Magistrate, 
does not appear due to sudden illness. 


he can appoint a private person or even 
a co-accused to appear in his stead 
under Section 4 (1) (r) read with Sec¬ 
tion 205 (1). AIR 1962 Pat 244 (246) * 
1962 (1) Cri LJ 743 = 1962 BLJR 20. 

(16) Provision under, does not purport 

to affect general right of person to carry 
on occupation of being power-of-attomey 
agent of others. AIR 1967 Mad 276 (278) 
= 1967 Cri LJ 1020 = (1967) 1 Mad 

LJ 27. 

(17) Previous permission to act as a 

pleader — Not an interference with 
fundamental rights of accused under 
Article 19 (I) (f). AIR 1967 Mad 276 
(277) = 1967 Cri LJ 1020 = (1967) 1 

Mad LJ 27. 

(18) 'Any person even if he be a 

lawyer, but not on rolls of Advocates, 
who seeks to plead on behalf of an ac¬ 
cused can do so only with the permis¬ 
sion of the Court. AIR 1967 Mad 276 
(277) = 1967 Cri LJ 1020 = (1967) I 

Mad LJ 27. 

(19) Definition of pleader is exhaustive 
and refers only to an Advocate, Vakil 
or attorney on the rolls of Advocates. 
AIR 1967 Mad 276 (277) = 1967 Cri LJ 
1020 = (1967) 1 Mad LJ 27. 


(20) Court has power under Section 4 

(1) (r) (2) Criminal P. C. to grant per¬ 
mission to any person other than an 
Advocate etc. mentioned in the section. 
AIR 1965 Andh Pra 320 (321) = 1965 

(2) Cri LJ 347 = (1965) 1 Andh WR 4G8. 

(21) In Pondicherry State, the Court 
will have the unfettered judicial discre¬ 
tion to permit *any other person^ to _ act 
for a party in criminal proceedings 
under Section 4 (1) (r) (2). (1964) 2 
Mad LJ 194 = 77 Mad LW 132. 

(22) An Additional Public Prosecutor 

appointed for a specified period or ^speci¬ 
fied cases does not cease to be an Advo¬ 
cate' and there is no prohibition for his 
appearing in any case for a party as an 
Advocate if the Government permits mm 
to do so during his period of service as 
Additional Public Prosecutor. (1969) 1 

Mad LJ 99 = 1968 Mad LW (Cn) 208. 

(23) An Assistant Public Prosecutor be¬ 
ing a full time Government servant can¬ 
not appear for any person in any case 
as a practising advocate. (1969) 1 

99 = 1968 Mad LW (Cri) 208 AJR 
1965 Andh Pra 320 (321) 

Cri LJ 347= (1965) 1 Andh WR 468. 

(24) The Assistant Public Prosecutor 

cannot appear for an accused 

case even though so authorised by tne 
Collector or the Commissioner of Poum. 
(1969) 1 MLJ 99 = 1968 Mad LW (Ci^ 
208 ** AIR 1965 Andh Pra 320 (321) 
1965 (2) Cri LJ 347 = (1966) 1 Andh 

WR 468. 

(25) As per CL (2) of Section 4 (D ijh 
an Assistant Public Prosecutor caj 
pear in any case if . the Court before 
whom he seeks permission to act m T 
specific proceedings, gives such PC 
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(s) “Police-station”—"PoUce-station” means any post or place declared, 

j generally or specially, by the •[State Government] to be 0 police 

. ' , statiop and includes any local area specified by the * [State Govern- 

* * ment] in this behalf: 

[1882; S. 4 (o) Part I.] 

j [•] Substituted for 'Provincial Government’ by A. L. O., 1950. 

(t) “Public Prosecutor.”—'Public Prosecutor” means any person appointed 

under Section 492, and includes any person acting under the direc¬ 
tions of a Public Prosecutor and any person conducting a prosecution 
on behalf of •[Government] in any High Court in the exercise of its 
original criminal jurisdiction: 

[1882: S. 4 (m).] 

[*] Substituted for 'Her Majesty’ by A. L. O., 1950, 


STATE AMENDMENTS 

Andhra Pradesh 

Added Territories.—In its application to the territories added to the State of 
. Andhra Pradesh under Section 3 of the Central Act LVI of 1959, the amendment made 
in clause (t) by T. N. Act XXXIV of 1955 is repealed.—Andh. Pra. A. L. O., 1961 
(w. r. e. f. 1-4-1960). 

Tamil Nadu 

In its application to the State of Tamil Nadu in clause (t) omit the words “and any 
person conducting a prosecution on behalf of Government in any High Court in the 
exercise of its original criminal jurisdiction.”—^T. N. Act XXXIV of 1955,® Section 2 
(1-1-1956): Tamil Nadu A. L. O., 1969. 


[•] This Act does not seem to have bj 
State of Tamil Nadu under S. 3 of 

I 


SecHon 4 (1)' (r) —- Note 1 (contd.) 

.rion. (1989) 1 MLJ 99 = 1968 Mad LW 
(Cri) 208. 

Section 4 (1) (s) — Note 1 

(1) A beat-house, unless it is declared 
generally or specially by the Stale Gov¬ 
ernment to be a police, station, cannob 
be held to be a' police station. AIR 1960 
Cal 519 (520) = 1960 Cri LJ 1078 (DB). 

(2) An outpost is not a police station. 
(1969) 35 Cut LT 291 (DB). 

(3) ‘Unless the ‘^tate; Government gives 

the midstream of the river passing 
through two districts as a boundary 
of the local limits of a police 
station,: the local area of that station 
cannot on changing according to the 

everchanging course of the river. AIR 
1960 Pat 342 (343, 344) = 1960 Cri LJ 

(DB). 

(4) Territorial limits of Magistrate s 
jurisdiction are to be determined with 
reference to area comprised in police 
stations of particular sub-division over 
which Magistrate presides. (1966) All Cri 
R 322 « 1966 All WR (HC) 548. 

(6)' There is no provision in the Code 
Ujdl in respect of the same area there 
baiutot be two police stations having 
concurrent iurisdiction. ILR (1968) Cut 
418 ='1969 Cf LJ 339 (341) = 34 Cut 

.i'nite Vigilance Police Station at 
fluttpclc haf jurisdicUon to investigate 

* 7.1 i A. M.' 36 


n extended to the territories added to the 
the Central Act LVI of 1959. 


into both Vigilance Police Case and a 
general Police station case. 1969 Cr LJ 
339 (341) = 34 Cut LT 811. 

Section 4 (1) (I) — Note 1 

(1) The Advocate-General, the Standing 
Counsel and the Government Solicitor, 
are not “Public Prosecutors” within the 
moaning of this section. AIR 1949 Pat 
344 (346) = 28 Pat 70 = 50 Cri LJ 699 
(DB). 

[But see 1966 Raj LW 300.] 

(2) Section 4 (1) (t) is to he read with 
ScctioQ 498. which leads to the conclu¬ 
sion that even in a case where a person 
is engaged and briefed by a private per¬ 
son to instruct the Public Prosecutor tlie 
prosecution is to be conducted by the 
Public Prosecutor himself. AIR I9r>9 
Andh Pra 477 (485) = 1959 Cri LJ 1045 
(DB). 

(3) Definition of Public Prosecutor 
expressly includes a counsel on behalf of 
the Government irrespective of his man¬ 
ner of appointment. AIR 1968 Gal 38 
(43) = 1968 Cri LJ 40 (DB). 

(4) Complaint under Section 198-B — 
,— Transfer of case — Charge of case 

handed over to another prosecutor — 
Such prosecutor to whom the charge of 
the case is given must be deemed' to be 
complainant. AIR 1969 Raj 61 (63. 64) 
= 1969 Cri LJ 314. 
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"[(tt) ** * • I i >) 

[®] Clause (tt) was inserted after clause (t), by A. L. O., 1950 but is omitted by 
S. 4 of the Code of Criminal Procedure (Amendment) (Act 1 of 1951), (1-4- 
1951). The omitted clause was as follows :— 

I 

“(tt) ‘State’ means a Part A State or a Part C State, and ‘Stales' means all 
the territories for the time being comprised within Part A States and 
Part C States.” l 

(u) “Sub-division.”—“Sub-division” means a sub-division of a district: 

[1882 — S. 4 ([).] 

(v) “Summons-case.”—“Summons-case” means a ca§e relating to an offence, 

and not being a warrant-case; and 

[1882; S. 4 (t); 1872: S. 4, Para. 21.] 

(w) “Warrant-case.”—“Warrant-case” means a case relating to an offence 

punishable with death, "[imprisonment for life or impiisonment for 
a term exceeding one year.] . 

[1882 — S. 4 (s); 1872 — S. 4, Para. 22.] , ‘ 

I 

[*] Substituted for the words “transportation or imprisonment for a term exceeding 
six months”, by Code of Criminal Procedure (Amendment) Act, 195$ (XXVI 
of 1955), S. 2 (1-1-1956). 


Section 4 (1) (t) — Note 1 (contd.) 

(T)) A.s.sislant Public Prosecutor is un¬ 
known to law. AIR 1969 Cal 321 (326) 
(OB). 

((>) Public Prosecutor is one who is 
so appointed under Section 492 of the 
Code and is also one who is acting under 
the directions of the Public Prosecutor. 
AIR 1969 Cal 321 (333) (DB) ** AIR 1961 
Andh Pra 190 (192) = (1961) I Cri LJ 
601 = 1960 Andh LT 1036 (DB). 

(7) A<Idi(ional District Magistrate 'engag¬ 

ing' lawyers on behalf of State does not 
amount to appointing a lawyer as Public 
Prosecutor. AIR 1969 Cal 321 (327) 

(DB). 

(8) Public Prosecutor generally ap¬ 
pointed bv State for 24 Parganas is in 
fliarge of all the prosecution cases, parti- 
ciilarlv sessions cases and he has the duty 
l«) give directions in all such cases. AIR 
1969 Cal 321 (340) (DB). 

(9) There are four categories of Public 

Prosccutor.s: (1) Public Prosecutor ap¬ 
pointed under S. 492 (1), (2) Public Pro¬ 
secutor. appointed for any case under 
Section 492 (2). (3) Person engaged by 

a Public Prosecutor to act under his 
direction. (4) Any person conducting a 
prosecution on behalf of Government in 
High Court in exercise of its Original 
Criminal Jurisdiction. AIR 1965 Cal 79 
(82) = 1965 (1) Cri LJ 150 AIR 1965 
Raj 196 (199) = 1965 (2) Cri LJ 677 = 
1965 Raj LW 311. 

(10) Section 495 does not control the 
definition of a ‘Public Prosecutor’ as con¬ 
tained in S. 4 (1) (t). AIR 1965 Raj 196 
(199) = 1965 (2) Cri XJ 677 = 1965 Raj 
LW 311. 

(11) An Advocate engaged bv the 
Collectof of Customs, Calcutta, with the 
approval of the olTice of the Superinten¬ 
dent and Remembrancer ,of Legal Affairs, 
West Bengal, to conduct a prosecution 


under the Sea Custom^ Act, in the Court 
of the Presidency Magistrate, Calcutta, is 
not a Public Prosecutor under Section 492 
nor a person included in the definition 
of ‘Public Prosecutor’ in Section 4 (1) (t). 
AIR 1965 Cal 79 (87) == 1965 (1) Cri LJ 
150. 

(12) Engagement by the Govehixnent, 
either State Government or Central' Gov¬ 


ernment, to conduct prosecution, makes a 
person Public, Prosecutor only^in High 
Court in its Original Criminal jurisdiction 
and not in anv other Court> AIR 1965 
Cal 79 (82) = 1965 (1) Cri LJ 150. 

(13) A person acting , under^ the direc¬ 
tions of a Public Prosecutor is obyiously 
a person engaged by the Public Prosecu¬ 
tor. AIR 1965 Cal 79 (85) = 1965 (1) 
Cri LJ 150. 

(14) Office of Public Prosecutor is a 
public Office. AIR 1970 Mad 63 (67) 
(DB). 

Section 4 (1) (v) — Note 1 

(1) Offence under Section 3 (2) (1) ,,9^ 

Essential Commodities Act (1955) is a 

non-cognizable offence and must, be 

as a summons case. AIR 1964 Raj 237 
(239) = 1964 (2) Cri U 581 = 1964 Raj 

LW 275. 4. ' 

(2) Trial of warrant case as a sumtWpS 

case — Irregularity is curable under Sec¬ 
tion 537, when accused is not ptciudiced. 
AIR 1961 All 590 (594. 595) = 1961 (2) 
Cri LJ 737 = 1961 All LJ 483 (PB)., . 

(3) Offence xmder Rule 17 of A* I^ 
Motor Vehicles TaxaUon Rules 

a$ summons case within. Section 
Order of discharge therefrom is 
one of acquittal. AIR 1970 Andh; Pra 47® 

(177). <n iinno-? 

ScettoD 4 (1) (w) — Nofe,l« ai4 

(1) Where the Code deals wBh offepcei. 
only, it divides them into 
non-cognizable offences but when it ue 
with procedure it speaks of 


I 


of^ Criminal ^ocedure, 1898 
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I # 

li! Words referring lo ncls,—Words which refer to acts done, extend al.io to 
ille^ omissions; and 

Woids to have same meaning os in Indian Penal Code.—All words and 
expressions used herein and deHned in the Indian Penal Code, and 
not hereinbefore defined, shall be deemed to have the meanings res* 
pectively attributed to them by lliat Code, 

[1882 — S .4, last two paras.] 

5. Trial of offences under Penal Code.—(1) All offences under the Indian 
Penal Code shall be investigated, inquired into, tried and othenvise dealt with 
according to the provisions hereinafter contained. 


Stctlon 4 (1) (w) — Note 1 (contd.) 

summonS'Case or as a warrant*case. AIR 
1918 Mad 371 (373) == 19 Cri L Jour 613 
(DB). 

(2) A case becomes a *'summons-case’* 

or a “warrant-case” according to the 
nature and the measure of punishment 
which the law attaches to the ollence. 
AIR 1938 Cal 205 (205) = 39 Cri L Jour 
438 •* AIR 1956 Nag 71 (73) = 1956 
Cri L Jour 260 = ILR (1955) Nag 779 
•• AIR 1932 Nag 111 (111) = 33 Cri L 
Jour 573 ** (1967) 33 Cut LT 1047 = 

ILR (1967) Cut 967. 

(3) Where there is a charge of abet¬ 
ment of a specific oflfence, the abetment 
is a summons case or a warrant case ac¬ 
cording as the specific offence is a sum¬ 
mons 'or a warrant case. AIR 1931 
Bom 199 (199) = 32 Cri L Jour 718 
^DB). 

(4) Where the charge is in respect of 
two offences, the sentences which can be 
awarded, in respect of those offences can¬ 
not be combined to determine whether it 
is a summons case or a warrant case. 
AIR 1956 Bom 168 (170) = 1956 Cri L 
Jour 382 (DB). 

(5) Offence under Section 54, Rajasthan 
Excise Act (1950), is punishable with im- 
prisonment. which may extend to 2 years 
and ii triable as warrant case. ILR 
(1958) 8 Raj 1206. 

(6) An offfence imder Section 7 (1) (a) 
(ii) of the Essential Commodities Act 
(1955) is punishable with a sentence of 
imprisonment of three years and thus 
relates to a warrant case. (1967) 33 Cut 
LT 1047 = ILR (1967) Cut 967. 

(7) Offence under Section 7 of the 
Essential Commodities Act is punishable 
with imprisonment for a term upto three 
years in case of violation of any order 
made with reference to clauses other than 
Clauses (h) and (i) of Section 3 (2). The 
case relating to the offence is a warrant 
case. AIR 1969 Pat 105 (106) = 1969 
Cri LJ 435 = 1968 BLJR 902. 

' (8) Posscssidn of wash fit for distilla- 
lioji — Offence comes not under Sec¬ 
tion >8 (1) ia) but under Sec. 8 '(1) (g) of 
Travancore-Coebin Prohibition Act (13 of 
1950). and is triable as a warrant case. 
(1961) 1 Ker LR 190^ . , ^ . 

(9) Offence under Section 16 (1) (n) of 
Rreventioiv of' Food Adulteration Act 
(1964),' b^ing .punishable, with imprison¬ 
ment .which extends to two years must 


be tried as a warrant case. AIR 1961 All 
590 (594) = 1961 (2) Cri LJ 737 = 1961 
All LJ 483 (FB). 

Section 4 (2) — Note 1 

(1) The words “force” and “criminal 

force” used in Section 522 must be inter¬ 
preted according to the definitions of 
those words in Sections 349 and 350 of 
the Penal Code. AIR 1921 Pat 391 (392) 
= 22 Cri L Jour 329 ** (’03) 25 All 341 
(342, 343) ** (1900) 27 Cal 174 (175) 

(DB). _ 

(2) The words “special law” in Sec¬ 
tion 1, sub-section (2), “injury” In Sec¬ 
tion 545, “punishable” in Section 4, sub¬ 
section (1) (o) and “Judge” in Sec. 539 
in this Code have the meanings given to 
them in Sections 41, 44, 53 and 19 of the 
Penal Code, respectively. AIR 1940 Lah 
129 (131, 132) = 41 Cri L Jour 591 (FB) 
** AIR 1954 Him Pra 57 (58) = 1954 Cri 
L Jour 1221 ** (’98) 21 Mad 74 (76) 
(FB). 

(3) “Adultery” in Section 488 means 

intercourse by a husband or wife with 
another, and is not limited to the mean¬ 
ing of the word in Section 497 of the 
Penal Code. (1897) 20 Mad 470 (474, 

475) (FB). (Overruling 17 Mad 260.) 

(4) Where the word “attached” is used 
with reference to “moveable properly”, 
the latter includes debts and choses in 
action, but where the words "distress and 
sale" are used, then “moveable properly” 
means only tangible or corporeal property 
and does not include debts or choses in 
action. AIR 1917 Mad 748 (748. 749) = 
18 Cri L Jour 1 (DB). 

(5) *Month’ must be given meaning as 
assigned to it in Section 49- It is to be 
reckoned according to the British 
calendar. 1964 All WR (HC) 269. 

(6) Chief Executive Officer, State Road 
Transport Corporation is public servant. 
AIR 1963 Andh Pra 491' (491) = (1963) 
1 Andh LT 282 (DB). 

(7) Chairman, Municipal Board bv rea¬ 
son of Sections 22 and 43 of Rajasthan 
Town Municipalities Act (23 of 1951) is 
a public servant. AIR 1960 Raj 173 (174) 
»= 1960 Cri LJ 996. 

SECTION 5 -77 SYNOPSIS 

1. Scope and applicability# 

2. ^Otherwise, dealt with.** 

3. ''Enactment*'. 
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(2) Trial of offences against other laws.—All offences under any. other law 
shall be investigated, inquired into, tried and otherwise dealt with according ,to 
the same provisions, but subject to any enactment for the time being 'in force 
regulating the manner or place of investigating, inquiry into, trying or Otherwise 
dealing with such offences. 

[1882; S. 5; 1872: Ss. 6, 7, 8; Para. 1; 63 Expl.; 1861: S. 21,}' 

STATE AMENDMENT ^ 

West Bengal 

In sub-section (2) of Section 5, for the words ‘Taut subject to any enactmenr, sub¬ 
stitute the words "but, save as otherwise provided by this Code, subject to any enact- 
meut.”-W. B. Act 8 of 1970. S. 3 and Sch., item 2. _ 
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Section 5 — Synopsis (contd.) 

4. “Any other law.” 

5. Offences against other laws — Sub¬ 

section (2). 

1. Scope and applicability.— ( 1 ) The 

section applies both to the tribunal by 
which a crime is to be tried as well as 
the procedure to be followed. AIR 1953 
Madh B 89 (Pr. 4) = 1953 Cri L Jour 
629 ** AIR 1953 All 179 (Prs. 2, 5) =- 
1953 Cri L Jour 444, 

(2) In criminal proceedings, the ques¬ 
tion is not alone whether substantial 
justice has been done according to law. 
All proceedings in poenam are strictis- 
simmi juris. AIR 1925 Oudh 1 (8) = 25 
Cri L Jour 49. 

(3) It is the duty of the presiding ofTi- 
cer in criminal trials to see that the 
procedure as laid down in the Code is 
strictly and fully complied with. AIR 
1927 Cal 936 (936) = 28 Cri L Jour 478 
(DB) ** AIR 1927 Cal 631 (632) = 28 
Cn L Jour 742 (DB) ** AIR 1932 Mad 
502 (505) = 33 Cri L Jour 765. 

(4) The section shows that the provi¬ 
sions of the Code relating to place of 
trial assume the existence of substan¬ 
tive liability under the Indian Penal 
Code or under any other law. AIR 1957 
SC 857 (867) = 1958 SCR 328 » 1957 
Cri L Jour 1346. 

(5) Code came into force in Goa on 
1-11-1963 and Portuguese Criminal P. C. 
stood repealed by virtue of Sections 3 
and 4 of Goa, Daman and Diu (Laws) 
Regulation 1962 — Offence punishable 
under Rule 126-P, Defence of India 
Rules, 1962 committed in Goa on 25-6- 
1963 — Offence is triable in accordance 
with Criminal P. C. and not Portuguese 
Criminal P. C. 1970 Cri LJ 421 (424, 425) 
(Goa). 

(6) Offences under Sections 408, 477-A 
Penal Code — Sanction of Registrar of 
Co-operative Societies under Madras Co¬ 
operative Societies Acf of. 1932), is 
not necessary. ILR (1958j Cut 140 (148). 

If 


(7) The words “investigated, enquired 
into, tried and otherwise dealt with” 
refer to offences and therefore an order 
for disposal of property under Sec. 523 

(1) is not an order dealing with an off¬ 
ence. AIR 1964 Pat 416 (417) = 1964 

(2) Cr LJ 331 = 1964 BLJR 578. 

2. “Otherwise dealt with.”— (1) An 

offence may be said to be “otherwise 
dealt with” in the following cases: 

(1) Where offenders liable to be tried 

by a Court-martial are delivered 
over to military authorities under 
Section 549. , 

(2) Where a case is transferred from 
one Panchayat Court to another 
under Section 526. AIR 1927 All 
199 (200) = 28 Cri L Jour 94. 

(2) The word “otherwise" points to 

the fact that the expression “dealt with 
is all-comprehensive, and th^t investiga¬ 
tion, inquiry and trial were sanie -as¬ 
pects of 'dealing with’ the offences. Ai* 
1962 SC 63 (67) = 1962 (1) tJ 106 = 
(1962) 2 SCR 694. (Offende iirld^ Sup¬ 
pression of Immoral Traffic in ..Women 
and Girls Act (1956) can be. investigated 
only by Special Police Officer and not by 
other police officer — Majority view.) 
** AIR 1962 Punj 91. (92. 93) , * 1902 
(1) Cr LJ 361. • • . 1 »!'» 

(3) The provisions of CSiapters IV and 

V of the Code fall under ' provl^M per¬ 
taining to otherwise . t t 

ences under the Code- 1964 ( 1 ) Cri LJ 
224 (228) = (1964) 4 SCR 204 (SC). 

(4) Expression “otherwise dealt with” 

in Section 5 includes provision for ais- 
posal of property under =» 

of the Code. AIR 1969 Ker 151 (162) 
directly enacted by the ^gislature. « 


1969 Cri LJ 731. 






. j 


(5) Order under S. 476-B 
by Civil Court is revisable imder S. w 

of the Code/ AIR 1968 

1968 Cri LJ 354 = 1967 BI^R 941 (FB)i 

4. -EMCtment." - (1) 
attment” applies oWy 

. f , /t .»f nun.' 


[t^ C6ae'6l] ^Criminal Procedure, 1808 


[S 5 N 4-5] 3f)5 


Seelion 5 — Note 3 (contd*) 

directly enacted by the Legislature. It 
does not include a rule framed under 
the provisions of an Act. AIR 1921 Cal 
708 (711) = 22 Cri L Jour 354 (DB) *• 
(’94)* 1894 Pun Re (Cr) No. 23. p. 80 
(81). 

[But see AIR 1953 Cal 414 (Pr. 3).] 

4‘ “Any other (1) A notifica¬ 

tion issued under an Act is a law with¬ 
in the meaning of this section: as for 
example one made under Section 30 of 
the Police Act (5 of 1861). AIR 1923 Pat 
1 (3, 4) = 23 Cri L Jour 625 (SB). 

(2) An “ordinance” is a “law” within 
the meaning of this section. AIR 1916 
Lali 207 (208) = 17 Cri L Jour 225 
(226). 

5. Offences against other laws — Sub¬ 
section (2) — (1) Under this provision 
a special law creating offence may also 
create special procedure for dealing with 
them. AIR 1950 Pat 332 (Pr. 22) = 29 
Pal 410 = 51 Cri L Jour 1251 (DB). 

U-A) Prosecution of accused under 
Official Secrets Act — Accused cannot 
claim copies of documents referred to in 
Section-173 Cr. P. C., as of right — Spe¬ 
cial procedure of complaint provided in 
Act. AIR 1969 Cal 535 (538) (DB). 

(2) Where- an offence is one under a 

special or local law but there is no 
enactment prescribing any procedure for 
dealing with the offence, the procedure 
laid down in this Code must be follow- 
ed. AIR 1955 SC 435 (438) = 1955 Cri 
L Jour 1010 = 1055 SCR 1444 = ILR 
(1955) 1 All 602 ** AIR 1936 All 830 (831) 
s= 38 Cr L Jour 111 (FB) ** AIR 1969 
Bom 302 (303, 304) = 1969 Cri LJ 1109 
= 71 Bom LR 409. (Offences under 
Copyright Act, 1957 — Place of trial to 
be determined in accordance with pro- 
visions of Sections 177 and 188, Criminal 
P. C.) ** AIR 1964 Mad 185 (187) .= 
1964 (1) Cri LJ 519 ** (1963) 4 Guj LR 
717 1718) •* AIR 1961 Raj 48 (49) = 

1961 (1) Cri LJ 433 = 1961 Raj LW 583. 
(Prosecution under Section 86-D of Com¬ 
panies Act is not valid if no necessai-y 
approval is sought from Central Gov¬ 
ernment.) ** ILR (1958) 8 Raj 1206. 

(3) Where a complete procedure is 
provided in any enactment for the trial, 
etc., of such offences, it is that proce¬ 
dure that must be followed and not the 
one prescribed by this Code. AIR 1953 
Cai 414 (Pr. 3) *• AIR 1956 Punj 210 
(213) = ILR (1955) Punj 208 (DB) *=* 
AtR 1928 Cal 586 (588) = 27 Cri L Jour 
602 (DB). 

14) Where an enactment provides a 
special procedure only for some matters, 
its provisions must* apply in regard to 
those matters and the provisions of this 
Code will appl^ for the matters on 
which the enactment is silent. AIR 1958 
xMad 544 (552) = ILR (1958) Mad 750 = 
1958 ’ert L Jodi- 1413 (FB) *• AIR 1959 
All 206 ( 208)' » 1959 Cri L Jour 286 


(DB) ** AIR 1961 SC 1 (4) = (1961) 1 
SCR 458. (Prevention of Food Adultera- 
tion Act (1954), Section 20 (1) — Con¬ 
sent for prosecution — Non-specifleation 
of complainant — Not fatal — AIR 1960 
Bom 244 Reversed.) ** AIR 1865 SC 1 
<(5) 1965 (1) Cri LJ 100 = (1967) 7 

SCR 724 ** AIR. 1968 Bom 433 (439) = 
1968 Cr LJ 1617 *• 70 Bom* LR 231 
AIR 1969 Ker 151 (153) « 1969 Cri LJ 
731 ** AIR 1969 Ker 111 (119) « 1908 
Ker LJ 335 = 1969 Ker LT 351 ** (1968) 
70 Bom LR 757 (764) = 1969 Mah LJ 
199. (Offence under .Rule 131-B is cog 
nizable.) AIR 1968 Guj 23 (27) 9 

Guj LR 201 “ 1968 Cr LJ 156 (DB). 
(Offence under Rule 125 (9) (a) is cog¬ 
nizable.) AIR 1968 Orissa 67 = 1908 
Cri LJ 528 = 33 Cut LT 936 AIR 
1967 Him Pra 18 (20) = 1967 Cri LJ 376 
(2) ** AIR 1967 Mys'231 (235) =•• 1967 
Cri LJ 1661 = (1967) 1 Mys LJ 347 * 

AIR 1965 Cal 215 (216) = 1965 (l) Cri 
LJ 426 AIR 1965 Mys 274 (275) - 
1965 (2) Cri LJ 654 **' AIR 1960 Bom 
107 (108) = 1960 Cr LJ 324 = 61 Bom 
LR 684. 

(5) Proceedings under other Acts 
which are of a quasi-criminal nature, 
such as proceedings under Section 535 of 
the Calcutta Municipal Act, 3 of 1923, 
will be governed by Section 5 where the 
Act in question has not laid down any 
special procedure to be followed. ( a?) 
1957 Cri L Jour 63 (64) (Cal). 

(6) Contempt of Court is not an off¬ 

ence within the meaning of this sub-sec¬ 
tion and consequently the procedure 
under this Code is not applicable to such 
proceedings. AIR 1954 SC 186 (188) 
= 1954 Cri L Jour 460 = 1954 SCR 

454. (Overruling AIR 1945 All 1 = 46 
Cri L Jour 272.) ** AIR 1954 All 523 
(5.37) = 1954 Cri L Jour 1141 = ILR 

(1954) All 394 (FB) ** AIR 1942 Lah 105 
(107) = 43 Cri L Jour 599 (FB). 

(7) Sub-section (2) of Section 1. Cri¬ 
minal Procedure Code, does not have the 
effect of enacting anything in deroga¬ 
tion of Section 5 (2). It only relates to 
the extent of the application of the 
Code of Criminal Procedure in the 
matter of territorial and other jurisdic¬ 
tion etc., and by no means nullifies the 
effect of Section 5 (2). AIR 1954 Mad 
833 (844) = 1994 Cri L Jour 1267 = ILR 
(1955) Mad 184 (DB). (Overruled on 
another point in AIR 1958 Mad 544 
(FB).) 

(8) The words “dealing with offences” 

in Section 5 (2) have to be distinguish¬ 
ed from investigating the offences. But 
the same words in Sec. 13 (1) of Sup¬ 
pression of Immoral Traffic in Women 
and Girls Act, 1956 must necessarily m 
elude investigation. AIR 1962 Cal 189 
(190) = 1962 (1) Cr LJ 405 •* AIR 1985 
All 372 (373) 1965 {2‘ Cri LJ 179 =- 

1964 All LJ 61. (Magistrate cuuid not 
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PART U 


CONSTITUTION AND POWERS OF GRIMINAL COURTS 

AND OFFICES 

CHAPTER II 

OF THE CONSTITUTION OF CRIMiSlAL COURTS AND OFFICES 

• A — Classes Of Criminal Courts 

6. Classes of Criminal Courts.—Besides the High Courts and the Courts 
constituted under any law other than this Code for the time being in force, there 
shall be five classes of Criminal Courts in ®[India], namely: * “ 

I.—Courts of Session: 


II.—Presidency Magistrates: 


Section 5 — Note 5 (contd.) 
take cognizance of the report of ordi¬ 
nary police officer in respect of offence 
under Suppression of Immoral Traffic in 
Women and Girls Act.) 

(9) Cognizance of offence under Sup¬ 
pression of Immoral Traffic in Women 
and Girls Act (1956) can be taken on 
complaint filed by Magistrate — Sec¬ 
tion 13 is no bar. AIR 1961 All 633 
(635) = 1961 (2) Cri LJ 754 = 1961 All 
LJ 470. 

(10) Section 20 of Suppression of Im¬ 
moral Traffic in Women and Girls Act 
(1956). does not deal with offences at 
all and hence sub-sec. (2) of the Code 
does not apply. AIR 1963 All 71 (74) = 
1963 (1) Cri LJ 138 = 1962 All LJ 793. 

(11) Section 22-A of Forward Con¬ 
tracts (Regulation) Act (1952), relates to 
the manner or place of investigation 
spoken of by Section 5 (2) of the Code 
— It is not a provision conferring juris¬ 
diction. AIR 1968 All 338 (341) = 1968 
Cri LJ 1325. 

(12) Section 11 of Cattle Licensing Act 
does not expressly supersede the 
provision under Section 190 of the Code 
and therefore the Magistrate could take 
cognizance of offence under the Act by 
virtue of Section 190 (1) (c) of the Code. 
(1966) 70 Cal WN 779 (785). 

(13) There is difference between re¬ 
gulating the manner and place of trial 
and regulating the tribunal which will 
hold the trial. If so when the enact¬ 
ment provides for a tribunal for such 
trials which is not a Court under Cri¬ 
minal Procedure Code as mentioned in 
Schedule 2 that Code would not be 
attracted on its own force unless the 
enactment itself provides therefor. 
AIR 1968 Cal 170 (172) = 1968 Cri LJ 
478. 

(14) The only conditions for cogniz¬ 
ance being taken of offences under Sec¬ 
tions 161, 165 and 165-A of the Penal 
Code and Section 5 of the Prevention of 
Corruption Act are those mentioned m 
Sections 5-A and 6 of the Prevention of 
Corruption Act. These provisions can¬ 
not be affected by anything contained in 
the C. P. and Berar Act (17 of 1947) or 


the notifications made thereunder. 1961 
Jab LJ 1280 (1282). 

(15) Section 5 (2) is nothing more than 

a statutory recognition of a caMinal 
rule of construction of statutes that the 
Courts vested with general jurisdiction 
to try all offences cannot have their 
jurisdiction ousted except by the most 
clear and unambiguous words or by 
necessary implication. AIR 1960 Bonj 
523 (525, 526) = 1960 Cri LJ 1572 « 62 
Bom LR 178 AIR 1960 Raj 288 (289. 
290) = 1960 Cri LJ 1661 = 1960 Raj LW 
363. ii. 

(16) When a statute other than the 
Penal Code creates an offence and speci.‘ 
fies a person who is not a Criminal 
Court and who is not a Magistrate to 
try such offence or to Inquire into it, 
Section 5 (2) is attracted, but .only to 
keep away the Code’s provisions ito the 
contrary because of the exception in 
the second part of Section 5 (2). AIR 
1967 Cal 145 (149) = 1967 Cri LJ 342. ( 

(17) Report of Chemical Examiner m 
to contents of bottle is. admissible inevi^ 
dence in view of Section 510 which be¬ 
ing general is not excluded by Sec¬ 
tions 86 and 109, Mysore Prohibition Act. 
AIR 1966 MVs 75 (77) “ 1966 Cri LJ 
270. 

(18) A complaint of interference with , 
municipal property in contravention ot 

a bye-Jaw framed by virtue of XM 
power given to the municipal boaro 
under Section 298-J (c) of Mi^cipalt* 
ties Act is not in the nature of an in¬ 
formation and therefore the proceeding 
before the Magistrate u]ion that com¬ 
plaint has to be Proceeded ^th « 

upon a complaint. 1958 All WR <HC) 
741 (743) = 1958 All LJ .657. 

(19) Summary trial -- 
prisonment not exceeding three rooh 
under. Section 262 (2) — Applies orffy to 
offences under Section 269 

offences under any specif ena^ent. 
AIR 1970 Andh Pra 47 (63, 54) {OT)» 

♦ <I * * fI •f . Ill ^ ^ 

SECTION 6 — STNOPSISv . ’ 

1. Criminal Court. " h « 

2, Magistrate acting in execuRve 

administrative capacity. jx;- 
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j j }II.-pMagistrates of the first classt 

IV. —Magistrates of the second class; 

V. —Magistrates of the third class. 

, 11882: S. 6; 1872: Ss. 5, 19; 1861: Nil] 

■(*] Substituted for *‘thc States." hy the Code of Criminal 
Act. 1951 (I of 1951), S. 2 (1-4-1951). 


Procedure 


(Amriultnent) 


STATE AMENDMENTS 

Gujari^ . 

In its application to the State of Gui'arat the amendment made in Section 6 is 
the same as that made in Maharashtra, subject to the adaptation that for the wonh 
"State of Bombay” the words ‘ Slate of Gujarat” are to be substituted.—Cent. Act XI 
of 1960, S. 87 and Guj. A. L. O, (8th Am.) 1961 (w. r. e. f. 1-5-1960). 

Maharashtra 

In its * application to State of Maharashtra, tor S. 6 the following section was 
.substituted, namely.— 

"6. Classes of Criminal Courts.—Besides the High Court and the Courts con¬ 
stituted under any law other than this Code for the time being in foicc, 


Section 6 — Synopsis (contd.) 

3. Courts enumerated in the section 

are different from each other. 

4 . Criminal Courts constituted under 

other laws. 

1. Criminal Court. — (1) This section 
divides the Criminal Courts in India into 
several groups, and the second, third, 
fourth and fifth groups are “Magis¬ 
trates.” This, however does not mean 
that a Magistrate is always a Court 
whatever he is doing. He has execu¬ 
tive as well as judicial duties to per¬ 
form. air 1919 PC 31 (34) = 20 Cn 
L Jour 593 ** (’09) 2 Ind Cas 436 (439) 
» 36 Cal 433 (SB). 

(2) The section can only mean that 
among the Criminal Coui'ts in India are 
Magistrates, and that when the latter 
act judicially they are Criminal Courts* 
AIR 1928 Mad 1108 (1109) = 30 Cri L 
Jour 119. 

(3) The fact that Magistrates have 
sometimes to perform executive func¬ 
tions will not in itself debar them from 
acting as Courts as provided in this 
section. AIR 1054 Pat 203 (206, 207) = 
1994 Cri L Jout»^533 = ILR 32 Pat 1089 
(DB). 

(4) For the sake of brevity the Code 
uses the terms ‘Court’ and ‘Magistrates’, 
generally if not always, as covertible 
terms. (’12) 16 Ind Cas 501 (508) = 13 
Cri-OL Jour 693 (PC) ** AIR 1953 Mad 
9581 (954) = 1953 Cri L Jour 1737. 

(5) A committing Magistrate is not a 
Judge, and his Court not a “Court of 
justice.” 1 It is, however, clear that he 
U' engaged in a judicial proceeding and 
is 'therefore a Criminal Court. (’87) 10 
Mad 154 (156)* (DB) AIR 1926 Pat 

L • 


214 (217) = 27 Cri L Jour 499 (DBj 
(’97) 20 Mad 189 (206) (FB). 

(6) The Code was employed the term 
“Magistrates” as equivalent to Magis¬ 
trate’s Court. AIR 1959 Andh Pra 129 
(133) = 1959 Cri L Jour 290 (DB). 

(7) After the Code of Criminal Proce¬ 

dure (Mysore Amendment Act 13 of 
1965) came into force, there are two sets 
of Magistrate’s Courts in each District 
of the State viz.. Judicial Magistrate 
Courts and Sub-Divisional Magistrates. 
The First Class Magistrate i.e.. the Judi¬ 
cial Magistrates (First Class) are sub¬ 
ordinate to the Sessions Judge, while 
the Sub-Divisional Magistrates and 
Taluka Magistrates are subordinate to 
the District Magistrate. AIR 1969 Mys 
181 (183) = 1969 Cri LJ 752 (1969) 

1 Mys LJ 1. 

18) The Magistrate holding an enquiry 
under Extradition Act (15 of 1903), Sec¬ 
tion 7 is a Criminal Court within the 
meaning of Section 6 of the Code and 
his orders will be revisable under Sec¬ 
tion 439, Cri. P. C- 1962 (2) Cr LJ 697 
(698, 699) = (1962) 2 Mad LJ 256. 

(9) Enquiry under Section 476 by Civil 
Court — Will be a criminal proceed¬ 
ing though such Civil Court will not 
be one of the classes of Criminal Courts 
enumerated in the section. AIR 1068 Pat 
100 (104, 105. 106) = 1968 Cri LJ 354 = 
1967 BLJR 941 (FB). 

(10) Neither Rent Controller acting 

under Section 30 or Section 31 of W. B. 
Act 12 of 1956, nor appellate Authority 
under Section 29 of the said Act is a 
Court under Criminal Procedure Code. 
AIR 1968 Cal 170 (171) 1968 Cri LJ 

478. 
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thfre shjill he two cJasses of Criminal Courts in the 
rashlra] namely,— 

1.—Cinirts of Session 


State of •[Maha- 


XI.—Courts of Magistrates." *^1- 

—Bom. Act XXin of l95/.t S. 2 and Sch. (1-7-1953): Bom. Act 
XCVn of 1958, S 2 (d) (1-9-1959). 

[®] .Snhstltiited the words “Stale pf Bombay” by—Maha. A. L. (Am.) O 1961 
(w. e. f. 1-5-1960). 

Niysore 

Same as in Maharashtra with Mysore substituted for 'Maharashtra’—Mys Act 13 of 
1965, S. 3 (1-10-1965). / , . 

Punjab: Haryana: Chandigarh 

In its application to the States of Punjab and Haryana and Union Territory of 
f^cindigarh the following section shall be .substituted, namely,— 

"6. Classes of Criminal Courts.—Besides the High Court and the Courts con- 

.stituted under any law other than this Code for the time Being in force,. 

<h<ne shall be two clas.scs of Criminal Courts In the Stale of Punjab, 
jiatnely 

(1) Courts of Session. 


(2) Courts of Magistrates." 

—Punj. Act XXV of 1964, S. ; 

Act 31 of 1966, Ss. 29, 88 

Section 6 — Note 1 (contd.) 

(11) To constitute a Criminal Court it 
IS not sulFicient that it is one of the 
Courts mentioned in Section 6 , Cr. P. 
Code. It must be acting as a Criminal 
Court. Therefore the direction of 
Magistrate specifying arrears of Sales 
Tax as recoverable as fine is an order 
of an inferior Criminal Court revisable 
under Section 435. Cr. P. C. AIR 1964 
Mad 185 (187, 190) = 1964 (1) Cri LJ 
519. 

(12) Magistrate, seized of committal 
proceedings, is a Court within Section 6 , 
Criminal P. C. AIR 1966 All 495 (498) 

= 1966 Cri LJ 1106. 

(13) Order of Sub-divisional Magis¬ 

trate in proceedings under Section 133, 
Criminal P. C. — Not revisable by the 
High Court. AIR 1967 Guj 225 (227, 
228) 1967 Cri LJ 1325 = (1966) 7 

Guj LR 1085. 

(14) Collector of Central Excise is not 
Court — Discharges quasi*j\idicial func¬ 
tion — High Court cannot interfere. 
(1963) 2 Cri LJ 467 (469) (Mys) (DB). 

2. Magistrate acting in executive or 
administrative capacity. — ( 1 ) The mak¬ 
ing of a departmental inquip^ under the 
orders of the Government is an execu¬ 
tive act. (’95) 19 Bom 51 (69) (DB). 

[See however (’05) 28 All 89 (90) « 

2 Cri L Jour 454.] 

(2) An order under Section 96 of the 
Code is a judicial order. (’12) 13 Cri 
L Jour 693 (701) = 39 Ind App 163 
(PC). 


and Sch., Pi. I, item (1) \2-10-19W) and 
(1-11-1966). 

.. . 1 

(3) An order under Section 145 of the 

Code is a judicial order. (’01) 28 C 9 I 

709 (713) (DB). 

(4) An, order passed by a Magistrate 

under Section 421 (2), Calcutta Muipci- 
pal Act. 1923. is a judicial order. AIR) 
1950 Cal 36 (Prs. 44, 65, 76, 84); = ILR, 
(1950) 2 Cal 301 51 Cri L Jour 34fr 

(DB). 

(5) In making an order under Sec¬ 
tion 49 (2) of the M. B. Police Act 76 of 
1950, the District Magistrate acts as an 
executive officer and not in his capacity 
as a presiding officer of the Court of 
a Magistrate under the Code. AIR 1957 
Madh Pra 97 (98) = 1957 Cri L Jour 
854. 

3. Courts enumerated in the section 
are different from each other.— ( 1 ) 
Each class of Courts enumerated in the 
section is distinct and different from thei 
others. Thus, a High Court is . noti 
a Court of Session, even when exer¬ 
cising original criminal jurisdiction. 
AIR 1925 Cal 384 (385) - 26 Cri L JouT; 
385. 

f' . I -V ‘ 

(2) A Court of Session is not a 
trate under any circumstances, I’lO) 
1910 Pun LR No. 184, p. 527 (528) = 
11 Cri L Jour 330 (DB). :r j / 

(3) A Presidency Magistrate is not a 
Magistrate of the First Class. 

Bom 611 (623) = 6 Cri L ^our 240 iDB) 

(’97) 24 Cal 551 (555) (liB) ** (06) 3 
Cri L Jour 329 (331) (DB) (Cal). 
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Relasthan 

I Ab«l Aveft.—In its appOcation to the Abu area of the State of Raiasthan, the 
amendment made in S. 6 is the same as that mude in Maharashtra.—Cunt. Act 

XXXVU of 1956., S. 119 (1-11-1956X , 

Union Territories (except Chandigarh) 

In its application to the Union Territories, for Section 6 the following .sections 
shall be .substituted:—,, , 

"U Classes of Criminal Courts.—Besides the High Court and the Co\irts con¬ 
stituted under any law other than this Code for the time being in force, 
there shall be two classes of Criminal Courts, namely: ^ 

1. Courts of Session, 
in Courts of Magistrates. 

^ ’ —Act 19 of 1969, S. 3 and Sch.. Item 1. Enforced in the Union Terri¬ 

tory of Delhi from 2-10-1969—Caz. of Ind., 17-9-69, Ft. 11, S. 3 (ii), 

. p. 1073. 

NOTE.—This Act is yet to be enforced in other Union Territories. Hence the Goa, 
Daman and Diu (Separation of Judicial and Executive Functions) Order. 1963 
continues to be in force in that Union territory. For text of the said Oulei 
: see Goa, Govt. Gaz., 28-11-1963, Sr. I, p. 411 (1-11-1963). 


West Bengal ^ 

' For Section 6 substitute the following section • 

6. (1) Same as in Maharashtra. 

- -U)-There-shall be following classes of Magistrates, namely -.— 
X/ Judicial Magistrates— 

, ; , * (a) Sub-diyisional Judicial Magistrates; 

(b) Judicial Magistrates of the first clas.s; 

-jerfo) J. M. of second class; 

(d) Executive Magistrates of the second class; 

(e) Special Judicial Magistrates. 

(f) Presidency Magistrates. 


II. Executive Magistrates— 

(a) District Magistrates; 

(b) Sub. Executive Magisti-ates; 

(c) Executive Magistrates of the 1st class; 

(d) Executive Magistrates of the 2nd class; 


Section 6 — Note 3 (contd.) 

(4) The Code does not recognise any 
such Court as the "Court of a District 
Magistrate” or the "Court of a Sub- 
Divisional Magistrate, or the "Cour^ of 
a Deputy or the "Cotirt of 

a Special Maglstrafte.” (’81) 3 All 563 
(586) (PB) •• AIR 1929 Nag 97 (98) = 
30 ICh L-Jour 550 (FB) •• (’77) 2 Bom 
384 (389) (DB). 


H 


(5) The five classes of Criminal Courts 
ntontinnadf in. » section are arran^ 
edih a certain ord^; ,tbe Sessions Coi^ 
being the highest and the Court of tr^ 
Mggistratei’third'class, being the lowert 
Coudti uAIR 1990 All 351 ^ 

(19«»>^'2 lAW 80. ^ 1956 Ort U Jouri'671 

CX>urts Qua the Court of sessions. AIR 


1967 Punj 482 I486} = 1967 Cri LJ 
1690 = 66 Cur LJ 886. 

(7) There are some Courts which are 

permanent such as the Courts of Session, 
the Courts of the District Magistrate and 
the Courts of Sub-Divisional Magis¬ 
trate. In the case of remaining Courts, 
such as the Courts of Magistrates of 
second class and Magistrates of the third 
class, they are not created independent¬ 
ly of the appointment of the Magis¬ 
trates. - AIR 1960 All 350 (351, 352) 

= 1960 Cri LJ 774 = 1960 All LJ 7. 

(8) Subrdivisional Magistrate — Not 

subordinate to High Court — Section 
does not refer to Courts but to classes 
of Magistrates. AIR 1967 Guj 225 « 

1967 Crt LJ 1325 = (1966) 7 Guj LR 
1035. 

4 . Criroiiial Courts constituted under 
other laws.— (1) The following Courts 



570 [S (i\ N 1] 


[The Code of] CriixuQal Procedure 1898 

' ol»o3 i»TTT] 

(c) Executive Magistrates of the 3rd class; 

(f) Special Executive Magistrates; H 

(g) Special Presidency Magistrates.—W, B. Act 8 of 1970, S. 3''ted 

Schediile, item 3. 


STATE AMENDMENTS 


Section 6.A 
Gujarat 


t • 


M »‘T ♦' . , 

•I ■ H // // 

I * j 1 front i 




Id 




]> ■ } 


(1) In its application to the State of Gujarat, 
Maharashtra. 


f 


S. 6 A is the same as that of 


—Central Act XI of 1960, S. 87 and Guj. A. L. (8th Arndt.) O. 1961 
(w. r. e. f. 1-5-1960). 


, } 


I 


C2) For the powers and jurisdiction of Magistrates appointed tor th», City of 
Ahmcclahad, see the Ahmedabad City Courts Act, 1961.—Guj. XIX of 1961, 
S. 14 (3) (4-11-1961 )l 
M aharashtra ^ 

In its application to (he State of Maharashtra, after S. 6, the following shall be 


inserted, namely:— 


A-l. Classes of Magistrates, 


6A. Classes of Magistrates.—^There shall be the following classes of Magistrates, 
iiamely :— 

)•> >' 

y I. Judicial Magistrates. , . > 


(1) Presidency Magistrates. 

(2) Magistrates of the first class. 


I't 


\ I 


- .-i 

\f ■’» 


Section 6 — Note 4 (contd.) 
constituted under other laws have been 
held to be criminal Courts: 

(a) - The Court of a Municipal Magis¬ 

trate of Calcutta. AIR J950 Cal 
36 (Pr. 7) = ILR (1950} 2 Cal 301 
« 51 Cri L Jour 346 (DB) ** AIR 

1925 Cal 1251 (1252. 1253) = 26 

Cri L Jour 1533 (DB) ♦* AIR 1920 
Cal 321 (322) = 21 Cri L Jour 173 
(DB). 

(b) The Court of the village headman 
under the Burma Village Act 3 of 
1889. AIR 1924 Rang 23 (23) * 25 
Cri L Jour 233. 

(ci The Court of a village panchayat 
constituted under U. P. Village 
Panchayat Act 6 of 1920. AIR 

1926 All 27 (28) = 27 Cri L Jour 
19 (DB) ** AIR 1927 All 199 (200) 

28 Cri L Jour 94 (DB). 

[B£\ see AIR 1924 All 265 (266) =» 
25 Cri L Jour 1390 (DB) ** AIR 
1939 Oudh 143 (144) = 40 Cri L 
Jour 338 = 14 Luck 592 (DB).] 

(d) The Court of a village panchayat 
constituted under the Punjab 
Village Panchayat Act 11 of 1939. 
AIR 1950 Him Pra 40 (Pr. 7) ^ 
51 Cri L Jour 1109. 

(2f A police patel under the Bombay 
Village Police Act 8 of 1867 is not a 
cnmina> Court. (’80) 4 Bom 479 K81) 
(DB), (’87) X887 Rat 317 (317) (DB). 

(3) Offence committed by juvenile — 
Exclusively triable by Court of Session 
— Jurisdiction of Juvenile Court ^to try 


accused not taken away by Sec. 29.B. 
Criminal P. C. AIR I960 Mad .S08 (310) 

= 1960 Cri LJ 927 = (1961) 2 Mad LJ 
457 (DB). f 

(4) Children Act (60 of 1960), Sec. 5 

( 2 ) — Court under — It is criminal 

Court. (1965) 67 Pun LR 149 (DB). 

(5) Sub-Collector acting under Sec¬ 

tion 6 of Andhra Pradesh Revenue Mal¬ 
versation Regulation (9 of 1822 ) ^ not 
acting as -a -criminal Court. {1966) i 
Andh WR 495. ‘ 

(6) Order passed by Magistrate for 
search and delivery under Section 

(5) of the Travancore-Cochin eo-^ra- 

tive Societies Act' is judicial — 
trate in passing the order does 
tion as persona designata. i 1063 
585. .1. 

(7) “West Bengal P»e||uses Bent, G«W e 
trol Rules. Rule 9 is ultra, vires Jn ^ « 
far as it made Civil P.:C. 

enquiries into offences creat^t.by A«.Do 
Alft 1961 Cal 199 (214) = Xm (11 W 
LJ 472 — 64 Cal WN 899 (SBL _ j. 

Section 6-A (as a™®"?®? 

(1) Classification oti 
Judicial Magistrates 
Sections 133 to) 140 tis 
though it is before executive 
trate and is subject to 2>’gg 

of High Court. 7fi..Bom LR 588^f. 

Mah LJ 909 -id; bop ihioo) 
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(3) Magistrates of the second class. 

(4) Magistrates of the third class. 

(5) Special Judicial Magistrates. 

II. Executive Magistrates. 

\ (1) District Magis^trates. 

Vt» ni • <2) Sub-Divisional Magistrates. 

(3) Taluka Magistrates. . . . ^ 

(4) Presidency Magistrates specifflly empowered by the State Government. 

(5) . Special ExecuUve Magistrates.” , , ,, r. ‘ 

.. —Bom. Act XXIII of 1951* S. 2 and schedule. [1-7-1953]. 

r‘] After the reorganization of the State of Bombay in 1956, this Bombay Act nas 
extended to the newly added areas of Hyderabad, Kntch and Sanrashtra and the region 
of Vidarhha as from 1-9-1959 by Bom. Act XCVll of 1958. S. 2. 

h|lysore 

S., 6A in Mysore is, the same as m Maharashtra except for Presidency Magistrates 
in both the categories. —Mys. Act 13 of 1965, S. 4 [1-10-1965]. 

Punjab, Haryana and Chandigarh , ,t « , .-.x t- u n 

In its applicaHon to the States of Punjab, Haryana and U. I. of Chandigarh after 

S. 6 the following section shall be inserted namely:— 

• ♦ ♦ * 

“A-I. Classes of Magistrates. 

■ '(.6-A. Classes of Magistrates.—There shall be the following 
namely;— 

I. Judicial Magistrates. 

(1) Chief Judicial Magistrates. 

(2) Judicial Magistrates of the first class. 

^ (3) Judicial Magistrates of the second class 

(4) Special Judicial Magistrates. 

ii. ’ll. Executive Magistrates. ^ • 

(1) District Magistrate!?. 

• (2) Sub-divisional Magistrates. 

(3) Executive Magistrates of the first clas.s. 

„ (4) Executive Magistrates of the second class.” . 

—Punj. Act XXV of 1984, S. 2 and Sch. Ft. I, item (2) [2-10-1964] and Act 

i' 31 of 1906, Ss. 29 and 88 [1-11-1966]. 

Rajasthan 

^ Abu Area.—Ill its application to the Ahu area of the Slate of Rajasthati after S. 6 

new S. 0-A, shall be inserted as that in Maharashtra. 

—Central Act XXXVII of 1956, S. 119 (1-11-1956J. 

Union Territories (except Chandigarh.) 

After Section 0 insert the following nameiy 

Al.—Classes of Magistrates 

eA. Classes of Magistrates.—There shall be the following classes of Maaistvates. 
namely :—• 

I. Judicial Magistrates; 

(1) Chief Judicial Magistrates. 

(2) Judicial Magistrates of the first class. 

(3) Judicial Magistrates of the seconri class. 

II. Executive Magistrates.. 

(1) District Magistrates. 


li 


• i 


hi.L'' n .t ^ Sub-idivisional Magistrates. 

I ■ I I I , 1 1 




Section 6-A — Note 1 (eontd.) 

Dietrtct Magistrate is one of Bxe- ed to invest any Executive Magistrate 
cuSvec .Maolstrates and is subordinate to subordinate to him with powers under 
SSrt Si fSatoalwithin Section 476-8. Sections 143, 144, 145, 147, 164. 524 and 
197 ttfiCrl LJ .SOT ^f402. 403) (Bom). 107 of Criminal Procedure Code AIR 

^ 37 (3) Cri. P. C. a 1969 Bom 189 (193, 194) = 1969 Crl .LJ 

Dirtrtet BtegUtSte cannot be authoris- 706 - 71 Bom'LR 103 |DB). 
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(3) Executive Magistrate's of the first class. 

(4) Executive Magistrates of the second class. 

(5) Special Executive Magistrates.” 

—Act 19 of 1969, S. 3 and Sch. (in Delhi from 2-10-1969). 

The Act has not been enforced elsewhere than in Delhi as yet. Hence in the 
Union territory of Goa, Daman and Diu, Coa, Daman and Diu (Separation of Judicial 
and Executive Functions) Order, 1963 shall continue to be in force. ' 

For powers of Judicial and Executive Magistrates in Goa, see clauses 7 and 8 of 
that order which is pjiblished in Goa Gaz., dated 28-11-1963, p. 411 (1-11-1963), 

JB.—Territorial Divisions. 

7. Sessions divisions and districts.—(1) Every •[State] (excluding the presi¬ 
dency-towns) shall be a sessions division or shall consist of sessions dm- 
sions; and every sessions division shall, for the purposes of this Code, be 
u district or consist of districts. 

(2) Power to alter divisions and districts.—The ®[State Guvenmients] may 

alter the limits or t[* ® ®] the number of such divisions and districts. ’ 


(3) Existing divisions and districts 
divisions and districts existing when this 
di\'isions and districts respectively, unless 

SECTION 7 — SYNOPSIS 

1. Scope and object. 

2. “Presidency-town.” 

3. “District.” 

4. Sessions division. 

1. Scope and object.— ( 1 ) The object 

of sub.section ( 1 ) of this section is not 
to enable the State Government to con¬ 
stitute sessions divisions out of districts 
but to lay down a rule governing the 
relation between sessions divisions and 
districts. AIR 1943 Sind 39 (42) = 44 
Cri L Jour 293 (FB) ** AIR 1931 Mad 
607 (698) = 32 Cri L Jour 1095 (FB). 

(2) A sessions division shall not con¬ 
sist of half a district or even one and a 
half district but shall consist of one dis¬ 
trict or a plurality of whole dis¬ 
tricts. AIR 1931 Mad 697 (698) - 32 
Cii L Jour 1095 (FB). 

(3) The want of a formal notification 

defining the territorial limits of a new¬ 
ly separated sessions division or esta¬ 
blishing a Court of Session therein, will 
not deprive the Court of Session which 
actually comes into existence in such 
division of its jurisdiction, where the 
meaning and substance of the Govern¬ 
ment Order is clear and the intention of 
the Government to reform a sessions 
division under this section is beyond 
doubt. AIR 1943 Sind 39 (42, 45) = 

44 Cri L Jour 293 (FB). 

2. “PresIdency-towD.”— (1) The ex¬ 

pression “presidency-town” as defined 
in Section 3 (44), General Clauses Act, 
means the local limits for the time 

ing of the ordinary original civil juris¬ 
diction of the High Court of Judicature 
at Calcutta, Madras and Bombay ~ See 
Section 3 144) of the General Clauses 
Act. 1897; See also Clause 11 of th* 
Letters Patent fo.'* Madras, Bombay and 


maintained till altered.—The sessions 
Code’ comes into force shall be sessions 
and until they are so altered. 


Calcutta for the local limits of the ori¬ 
ginal civil jurisdiction of the High 
Court. 

3. “District.”— ( 1 ) The “district” re- 
ferred to in this section is not the same 
thing as a' revenue district, though very 
often they are co-extensive and con¬ 
terminous, but means a district for the 
purpose of criminal administration. AIR 
1931 Mad 697 (698) » 32 Cri L Jour 
1095 (FB). (Jackson, J., contra at 
p. 701.) ** 1970 Cri LJ 920 (921) (Kcr) 
= ILR (1969) 2 Ker 570 |DB). 

[See also AIR 1943 Sind 39 (41) = 44 
Cri L Jour 293 (FB).] ^ 

(2) Where, under sub-section (2) 6 i 
jhe section the Government notified that 
the “deep stream” of the river Gogra 
was to be the boundary between two 
districts. X and Y but after the date of 
the notification, the river divided into 
two branches and the question arose as 
to whether the land between the t'wo 
branches formed part of the district X 
or district-Y, it was held that the “deep 
stream” spoken of in the notification 
must be the deep stream as it existed ^ 
the time of the notification. (1898) ILR 
25 Cai 858 (859) (DB). 

(But see AIR 1953 All 24 (Pr. 4) = 
1953 Cri L Jour 186 *♦ AIR 1918 Oudh 
158 (159) = 19 Cri L Jour 671.1 

(3) This section applies only to a 
situation where there are fixed bound¬ 
aries and where nature does 

not introduce an element ” of un¬ 
certainty. • (’54) 38 Pat 927 (933). (Pa^- 

graph 130 of the Settlement Re^rt m- 
ing boundary of the criminal 
tion as middle stream ^of Gan^s neia 
was not in conflict with “this section^ «> 

(4) The mid stream of a river j^s^ng 
between two districts cannot be the t» 
for ascertaining the criminal jurisdiction. 
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(4) Presidency-towns to be deemed districts.—Every presidency-town 1 sliull, 
tor die purposes of this Code, be deemed to be a district. 

[1882 — Ss. 7. 12, 13 and 14.] 

[•] SuKstiluted for ‘Province’ and ‘Provincial Government' by A. L. O.. 1950. 

[1] The words “with the previous sanction of the Governor-General in Council 
were repealed by the Devolution Act, 1920 {XXXVIII nf 19201. 3ec. 2 a-id 

Sdi. 1. 


[t] For definition of ‘presidency-town*, see General Clauses Act, 1897 (X of 1897), 
Section 3 (44). 

STATE AMENDMENTS 


^ Andhra Pradesh 


Added territories.—In its application to the territories added under Sec. 3 of the 
Central Act LVT of. 1959, the amendments made in S. 7 by Tamil Nadu Act XXXIV 
ol 1955 shall stand repealed. Andh. Pra. A. L. O., 1961 (w. r. e. f. 1-4-1960). 


Giqarat 

(1) In its application to the State of Gujarat, Section 7 as substituted is the same 
as that of Maharashtra subject to the following adaptations, namely, 

(a) for the words “State of Bombay" the words “State of Gujarat” are to be 

substituted—see Guj. A. L. (8th Am.) O., 1961 (w. r. e. f. 1-5-1960); and 
Bom. Act XCVII of 1958; 

(b) in sub-section (2) of Section 7 as substituted for the words “Greater Bom¬ 

bay” the words “City of Ahmedabad” arc to be substituted.—Cent. Act 
' XI of 1960, S. 87 and Guj. Act XIX of 1961, S. 15 (4-11-1961). 

12) For the powers and jurisdiction of Magistrates appointed for the city of 
Ahmedabad, see the Ahmedabad City Courts Act, 1961 (Guj. XIX of 1961). Ss. 13 
and 14 and for the notification issued under S. 7 (3) altering the limits of the district 
of Ahmedabad—see No. CCC. 1061/4166 (ii)-D dated 27-10-1961 published in Guj. 
Govt Gaz., 1961, Pt. IV-A, page 271. 

t 

Maharashtra 

In its application to the ore-rporcanised State of Bombay, S. 7 was substituted as 
follows, namely,— 

“7. Sessions divisions and districts.—(1) The State nf Bombay® shall cnn'.ist 
of sessions divisions; and every sessions division shall, for the purposes 
of this Code, be a district or consist of districts. 

(2) For the purposes of this Code, Greater Bombay shall be a ses-sions division 
and be defemed to be a district 

(3) The State Goy^’^nment may alter the limits or the number of such divisions 

and districts. * 




(4) The sessions divisions and districts existing when the Bombay Separation 
of Judicial and Executive Functions AcU 1951, comes into force shall be 


Section 7 — Note 3 (contd.) 

The police-station is the lowest unit 
for the exercise of criminal jurisdiction. 
If .Section 7 is read with Section 4 (1) 
(s), it will be seen that the limits of 
the police stations are fixed by notiftca- 
under Section 4 (1) (s). AIR 1960 
Pat 342 (343, 344) = 1960 Cn LJ 1128 
» Il«R 38 Pat 288 (DB). 

■i-4. Senionr division.—* (1) The .forma- 
tipn. of,, two; sessiems divisions In the 


Collectorate is not unwarranted by law. 
(’07) 30 Mad 136 (137) = 4 Cri L Jour 
443 (DB). 

[See (’12) 17 Ind Cas 786 (788) «• 13 
Cri L Jour 850 (DB) (Mad).] 

(2) By virtue of the words “every 
sessions division shall for the purposes 
of this, Code be a district,” each of the 
sessions divisions so formed will become 
a “district" for the purposes of criminal 
administration. AIR 1931 Mad 897 (696i 
699) « 32 Cri L Jour 1095 (FB). 
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sessions divisions and districts respectively, luiless and until they are so 
altered."—Bom. Act XXIII of 1951,] S. 2 and Sch. (w. e. f. 1-7-1963); 

[*] For the words “State of Bombay" substitute the words “State of Maharashtra." 

Maha. A. L. (Am.) O., 1961 (w r. e, f. 1-5-1960). 

[t] After the reorganization of the State of Bombay in 1956, this Bombay Act was 
extended to the newly added areas of Hyderabad, Kutch and Saunishtra and 
the region of Vidarbha as from 1-9-1959 by Bom. Act XCVII of 1958. 

Mysore 


For Section 7 of the principal Act, substitute the following section:_ 

■7. Sessions Divisions and Districts.—(1) The State of Mysore shall consist«of 
Sessions Divisions; and every Sessions Division shall, for the purposes of 
this Code, be a district or consist of districts. '' 

(2) Tlie State Government may alter the limits or the number of such divisions 
and districts. 

(3) The Sessions Divisions and districts existing when the Code of driihiha) 
Procedure (Mysore Amendment) Act, 1965. comes into force shall be 
sessions divisions and districts respectively, unless and imtil they are so 

altered.—Mys Act XIII of 1965, S. 5 (1-10-1965). 

* 

Punjab, Haryana and Chandigarh 

In its application to the States of Punjab and Haryana and the U. T. of Chandi¬ 
garh, for S. 7 the following shall be substituted, namely,— 

"7. Sessions divisions and districts,—(1) - The State of Punjab shall ^ consist of 
sessions divisions; and every sessions division shall, for the purposes of 
this Code, be a district or a part of the district or consist of districts. 

(2) The State Government, in consultation with the High Court may alter the 

limits or the number of such divisions and districts, t ^ ^ 

(3) The sessions divisions and districts existing when the Punjab Separation of 

Judicial and Executive Functions Act, 1964, comes into force shall 
sessions divisions and districts respectively, unless and until they are so 
altered."—Punj. Act XXV of 1964, S. 2 and Sdi., Pt I, item (3) (240^ 
1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 

Rajasthan m 

I k I 

Abu Area.—In its application to the Abu area of the State of Rajasthan, the 
amendment made in Sec. 7 is the same as that made in Maharashtra.—-Cent. Act 
XXXVII of 1956, S. 119 (1-1-1956). ^ 

Tamil Nadu 

,j; ■ ■■ I 

In its application to the State of Tamil Nadu, in Section ,7— ( 

(i) in sub-section (1) omit the brackets and words “(excluding the president?* 
towns)" and 


^ii) after sub-section (1), insert the following, namely,— 

“(lA) For the pmposes of the Code, the presidency-town of Madras, sh^ 
be a sessions division.”—^Tamil Nadu Act XXXIV of 1955, S. 'B (w. e, f. I4r 
1956) and Tamil Nadu A. L. O., 1969. ^ ,j ' j.i/. * 

Union Territories (except Chandigarh) nol. 

In their application to all the Union Territories except Chandigarh, for sub-se^ 
tions (2) and (3) substitute die following, namely:— “ jg ojiUrj srii 

- “(2) The State Government, in consultation with die Hi^ i Court, may 

limits, or the number, of such divisions and districts. ’i' 

' ■ ■'1 , ,.“ t . 

(3) The sessions divisions and districts existing in any Union territory mnne- 
dialely before the commencement of die Unions Territories i f'(Separatioii ^ of 
Judicial and^ Executive Functions) Act, 1969 in that Union temtoiy 
be sessions- divisions and districts respectively, unless and until di^ fi*® 
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. , .altered as provided in sub-scction (2) —Act 19 of 1909, S. 3 and S^h., 

'Item-,2. ,, 

' NOTE.—The Act has not been enforced: Hence in the Union Territory of Goa. 
Daman and Diu, G. D. D. (Separation of Judicial and Executive Functions) 

Order 1963 shall continue to be in force. For the Order—see G. D. D. Gaz.. 
, . dated 28-11-1963, p. 41L 

H kt ^ 


.WeK Bengal 

..tn i(l),ln its appUcalion to the State ot West Jjenuat, lor 3. V substitute tne follow¬ 
ing 

7,' Sessions divisions and districts.—41) The Sftate of West Bengal shall 
consist of sessions divisions; and every se.ssions (3‘vision shall, for the purposes 
of this Code, be 'a district or consist of districts. 

(2) The State Government, in consultation with the High Court, may alter 
the limits or the number of such divisions and districts. 

(3) The sessions divisions and districts existing when the W. B. Separation 
of Judicial and Executive Functions Act, 1970, comes into force .shall be se.ssions 
divisions and districts, respectively, unless and until they are so altered. —W. B. 

Act 8 of 1970, S. 3 and Sch., item 4. 

\ 

8. Power to divide districts into sub-divisions.—(1) The “[State Govern¬ 
ment] may divide any district outside the presidency-towns into sub-sections, 
or make any portion of any such district a sub-division and may alter the limits 

of any sub-division. 

(2) Existine sub-divisions maintained.—All existing sub-divisions which are 
now usually put under the charge of a Magistrate shall be deemed to have been 

made under this Code. 

[1882 — S. 8; 1872 — S. 39; 1861 Nil.] 

]“] Substituted for ‘Vrovincial Government’ by A. L. O., lO.'iO. 

STATE AMENDMENTS 

Gujarat 

in its application to the City of Ahmedabad in the Stale of Gujarat the amend¬ 
ment made in sub-secUon (1) of Section 8 is the same as that made in Maharashtra 
subject to the adaptation that for the words “Greater Bombay the words City of 
Ahmedabad” are to ’be substituted.—Cent. Act XI of 1980 S. 87 and Guj. Act XIX 
of 1961, S. 15 (4-11-1961). 


Maharashtra 

In its application to the State of Maharashtra:— 

./i) iri sub-section (1). for the words "outside the presidency-town” substitute 
the words “outside Greater Bombay."—Bom. Act XXHI of 1951, S. 2 and 

■ Sch. (1-7-1953). 

(ii) After the reorganisation of the State of Bombay in 1956, this Bombay 
Act was extended to newly added areas of Hyderabad, Kutch and 
' Sfturashtra and the legipii, of Vidarbha as from 1-9-1959 by Bombay Act 
XCvn of 1958. _ __ 

of the Sub-Divisionai Magistrate. YeUa- 
manchili, which post was abolished.) 

(2) Territorial limits of Magistrate's 
juri^ictlon — Such limits are to be de¬ 
termined with reference to area com¬ 
prised in police stations of particular 
sub-division over which Magistrate pore- 
sides. 1966 All WR (HO 548 * (1966) 
All Cli R 322. 


* ' Section 8 —^ Note 1 

’“IIV See the following case. AIR 19S8 
Andh PkI 3B1 (Pr. 10) > ILR (1958) 
ftWdh Pfa 198 = 1958 Cri L Jour 730 
(H«ld after considering the rele- 
Vuxt ni^Uli^ntions of the Madras and 
Jmrj t Gk^mments under Section 
thtr?hie Court of the Judicial 1st Class 
MifastraU, yellamapchili. Is the sa^im 
SRirt 6r^successor'Court to the Court 
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Rajasthan 

Abii Area.—In its application to the Abu area of the State of Rajasthan, the 
amendment made in Sec. 8 is the same as that made in Maharashtra.—Cent Act 
XXXVII of 1956, S. 119 (1-11-1956). ' '' 

C.—Courts and Offices outside the iwesidency-towns. 

9. Court of Session.—(1) The ® [State Government] shall establish a 
Court of Session for every sessions division, and appoint a Judge of such Court. 

t[(2) The State Government may, by general or special order in the Offi¬ 
cial Gazette, direct at what place or places the Court of Session shall ordinarily 
hold its sitting; but if, in any particular case, the Court of Session is of opinion 
that it will tend to the general convenience of the parties and witnesses to hold 
its sitting at any other place in the sessions division, it may, with the consent of 
the prosecution and the accused, sit at that place for the disposal of the case 
or the examination of any witness or witnesses therein.] 

(3) The * [State Government] may also appoint' Additional Sessions Judges 

and Assistant Sessions Judges to exercise jurisdiction in one or more such Courts. 

(4) A Sessions Judge of one sessions division may be appointed by the 
®[State Government] to be also an Additional Sessions Judge of another divisroD, 
and in such case he may sit for the disposal of cases at such place or places iu 
either division as the ® [State Government] may direct. 


SECTION 9 — SYNOPSIS 

1. Scope. 

Z. Court of Session. 

3. Jurisdiction of Judges appointed 

under this section. 

4. Power to direct place or places of 

sitting. 

5. Courts constituted under other laws. 

1. Scope.— (1) Under the scheme of 

the Code the general framework of the 
administration of justice such as the 
division of the State into sessions divi¬ 
sions and their boundaries and places 
of sitting, the appointment of Sessions 
Judges and the classification of offences 
into those triable by jury and those 
triable with the aid of assessors is left 
by Sections 7 to 9 and Section 269 of 
the Code to the State Government. AIR 
1931 Bom 313 (316) = 32 Cri L Jour 
1147 (SB). 

(2) This section deals with the power 
of the State Government to establish 
Courts of Session, to appoint Judges 
thereto and to direct at what place or 
places such Court shall hold its sitting. 
AIR 1931 Cal 190 (191) = 32 Cri L Jour 
842 (DB) ** AIR 1957 Mad 351 (Pr. 2) 
= ILR (1957) Mad 597 = 1957 Cri L 
Jour 642 (DB) *• AIR 1931 Bom 313 
(319) = 32 Cri L Jour 1147 (SB). 

(3) The section itself does not require 
formal publication of a notification re¬ 
lating to establishment of a Court of 
Session in the Government Gazette. 
Such publication, though desirable is 
not therefore, essential. AIR 1943 Sind 
39 (45) = 44 Cri L Jour 293 (FB). 

t4) The State Government may, under 
sub-section (3), appoint one and the 
same person to be an Additional ses¬ 


sions Judge or an Assistant Sessions 
Judge of more than one Court of Ses¬ 
sion, and, in that case, the person so ap¬ 
pointed can exercise jurisdiction in each 
of such Courts. AIR 1957 Pat 375 
(Pr. 18) = 36 Pat 995 = 1957 Cri L 
Jour 879 (FB). 

(See AIR 1957 Mad 351 (Pr. 2) = ILR 
(1957) Mad 597 = 1957 Cri L Jour 642 
(DB).] 

2. Court of Session.— (1) The State 

Government is bound under this section 
to establish the Court of Session for 
every sessions division in the State. 
(’86) 10 Bom 258 (262) (DB). 

(2) The words “Court of . Session.” 
wherever they are used in the Code, 
mean a Court established under this 
section. AIR 1925 Cai 384 (385) = 26 
Cri L Jour 385. 


(3) A High Court exercising original 
criminal jurisdiction or ^ Court esta¬ 
blished under a special or local law wtn 
powers similar to ai Court of Session 
under the Code, is not a Court of Ses¬ 
sion within the meaning of the Code. 
AIR 1925 Cal 384 (385) = 26 Cri L 

385 ** AIR 1932 Cal 887 (868) « 34 Cri 
L Jour 107 •* (’86) 10 Bom 263 

(271, 272) (DB).. (Political Resident at 
Aden is not a Judge of Court of Session 
for that Island*) 

(4) There can. be only one Court of 
Session for every sessions di>nsion 
though it may be manned by severe 
Judges; It would be Inaccurate to «« 
the expression “Court of the . SessipM 
Judge” or “Court of the Additional or 

Assistant Sessions Judge.” 

375 (Prs. 18, 19, 20 and ^) ^ 36 Paj 
995 = 1957 Cri.L Jour 879 (FB). (Pg 
Sahai J.) •* (’54) Madh BL Jour 1954 
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(S) AH Courts of Session existing when this Code comes into force shaTI bo 
doemed, to have been established under this Act. 

“ [1882 — S. 9; 1872 — Ss. 15, 16. 17, 18.] , 

.[•] Substituted for 'Provincial Government* by A. L. O., Ift'iO. 

' [tj Substituted by the Ct>dc of Criminal Procedine . (Aineudinent) Act, 1955 (XXVI 

of 1955), S.' 3 (1-1-1956). 

OBJECTS AND REASONS 

With reference to the amendment made by Act 26 of 1955 the Joint Committee 

ihserved: » vi i • 

' *The Committee apprehend that the accused will not be able to obtain 

■ competent legal assistance if the trial takes place at an out of the way place 

* and this would involve a financial strain on him. It is also feared that where 

there is only one Sessions Judge, his absence on tour would delay the disposal 

of other cases. The Committee feel that it would be much better if the change 

in the venue of trial is left to the discretion of the Sessions Judge depending 

on the general convenience of parties and witnesses for the purpose of a fair 

trial after the consent of the accused and of the proscculion was taken.'’— 

J C R 

’ STATE AMENDMENTS 

Andhra Pradesh 

Added Territories.—In its application to the territories added to the State of 
Andhra Pradesh under the Central Act LVI of 1959 the amendment made in the 
heading “C* occurring before Section 9 by Madras Act XXXIV of 1955 is repealed.— 
Andh. Pra, A. L. O.. 1961 (w.r.e.f. 1-4-1960). 


Gujarat 

(1) In its application to the State of Gujarat, the amendments are the same as 
those made in Maharashtra, subject to the following adaptation, namely,— 

(a) in its application to the City of Ahmedabad, for the words “Greater Bom¬ 
bay” the words “City of Ahmedabad” are to be .substituted.—Cent. Act XI 
of 1960, S. 87 and Guj. Act XIX of 1961, S. 15 (4-11-1961). 


Section 9 — Note 2 (contd.) 

HCR 394 (395) ♦* (’91) 1 Mad L Jour 397 
^400) (FB). 

(5) Where a Court of Session is the 
Court of Appeal from a certain Magis¬ 
trate. an Additional Sessions Judge of 
the Court is also a Court of Appeal from 
such Magistrate. AIR 1936 Cal 185 (186) 
« 37 Cri L Jour 541. 

(6) It was held that the words “Court 
of Session” in Section 408 refer only to 
the Court of Session presided oyer by 
the Sessions Judge and an Additional 
Sessions Judge or an Assistant Sessions 
Judge, as a Judge of the Court of Ses¬ 
sion has no power to receive and admit 
appeals filed in the Court of Session. 
AIR 1957 Pat 375 (Pr. 6) = 36 Pat 995 
* 1957 Cri L Jour 87^ (FB). 

(7) An Additional Sessions Judge can 
grant bail to an accused person under 
Section 498 though he is not invested 
under Section 17 with powers to grant 
Or cancel bail. (’54) Madh B L Jour 
1954 HCR 394. (AIR 1930 Rang 335 = 
32 Cri L Jour 148, Dissented from.) 

(8) The High Court of Bombay has, 
^however,-held that the Sessions Judge 
;^nd the Additional and the Assistant 

IVol. 7.1 3 A. M. 37 


Sessions Judges, though exercising juris¬ 
diction as a Sessions Court are, while 
exercising such jurisdiction, different 
Courts for the purpose of Sections 487 
and 526 of the Code. (’74) 11 Bom HCR 
98 (101) (SB) ** (’75) 12 Bom HCR 1 (8) 
(DB) ** AIR 1931 Bom 313 (320, 321) =» 
32 Cri L Jour 1147 (SB). 

(9) An officer appointed as Joint Ses¬ 

sions Judge under the 1882 Code be¬ 
comes invested with the powers of Addi¬ 
tional Sessions Judge under the Code of 
1898. (’98) Rat 972 (972, 973) (DB). 

(10) The expression “Sessions Judge” 
occurring in Section 89, Madhya Bharat 
Panchayat Vidhan includes Additional 
Sessions Judge. AIR 1957 Madh Pra 58 
(Pr. 4) = ILR (1957) Madh Pra 57 = 
1957 Cri L Jour 759 (DB). 

3. Jurisdiction of Judges appointed 
under this section.— (1) A person not 

appointed under this section as a Ses¬ 
sions Judge or as an Additional or As¬ 
sistant Sessions Judge, has no jurisdic¬ 
tion to act as such under the Code and 
if he does so act, the acts would be 
void. AIR 1941 Mad 681 (681) ** (1864) 
1 Bom HCR 107 (111, 112) (SB) •• (’85) 
9 Bom 288 (295, 299) (FB). 
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(2) For notification issued by the State Government under S. 7 and S. 9 (2) 
constituting the sessions division of Ahmedabad and the places where it is to hold 
its sittings from 4-11-1961, see Notification No. CCC. 1061/4166-(iii)-D dated 27~10« 
1961 published in Guj. Govt. Gaz., 1961, Ft. IV-A, p. 272. 

Maharashtra i 

j 

In its application to the pre-reorganised State of Bombay— 

(a) for the heading “G — Courts and Ofiices outside the Presidency-towns’* 

occurring before S. 9 the heading “C — Court of Sessions for Greater 
Bombay and Courts and Offices outside Greater Bombay” is substituted.—> 
Bom. Act XXXII of 1948* S. 3 (10-4-1948); 

NOTE.—This amendment is extended to and declared to be in force in the States 
merged in the State of Bombay.—Cent. Act LIX of 1949, S. 3 (3) (1-1-1950) ' 
ami Bom. Act IV of 1950 (30-3-1950). 

(b) in Section 9— 

- (i) in sub-section (1), after the words “sessions division, and” insert the 
words “in consultation with the High Court;” 

(ii) in sub-section (3), after the words “may also” insert the words **in 
consultation with the High Court;” 

(iii) in sub-spction (4), after the words “sessions division may" insert the 
words “in consultation with the High Court.”—Bom. Act XXIII of 
1951,* S. 2 and Sch. (1-7-1953). 

f*] After the reorganization of the State of Bombay in 1956, these Bombay Acts 
were extended to the newly added areas of Hyderabad, Kutch and Saurashtra 
and the region of Vidarbha as from 1-9-1959 by Bombay Act XCVU of 1958. 

Punjab, Haryana and Chandigarh 

In its application to the States of Punjab and Haryana and the Union Territory of 
Chandigarh, in Section 9,— 

(i) in sub-section (1), after the words “sessions divisions and,” insert the wor^s 

“in consultation with the High Court;” 

(ii) in sub-section (2), after the words “State Government” insert the words “in 

consultation with the High Court;” 

(iii) in sub-section (3) after the words, “may also” insert the words “in consulta¬ 
tion with the High Court;” 

(iv) in sub-section (4), after the words “State Government,” occurring twice, 
insert the words “in consultation with the Hi^ Court.”—^Punj. Act XXV 
of 1964, Sec. 2 and Sch., Ft. I, item (4) (2-10-1964): Act 31 of 1966, 
Ss. 29 and 88 (1-11-1966). 


Section 9 — Note 3 (contd.) 

(2J Appointment to post of Civil and 
Additional Sessions Judge — Applicabi¬ 
lity of Articles 233 and 234 — Post falls 
within definition of District Judge. AIR 
1967 SC 1599 (1604, 1605) = 1967 Cra LJ 
1569 «= (1967) 3 SCR 186. 

(3) Additional and Assistant Sessions 

Judge may be appointed who could be 
empowered to exercise jurisdiction in 
one or more Sessions Courts which 
means Sessions Courts of different Ses¬ 
sions divisions. There is no reference to 
one or more Sessions Courts in the same 
Session division. (1964) 66 Born LR 

17. (DB). 

(4) Additional or Assistant Sessions 
Judge can exercise jurisdiction through¬ 
out Sessions Division, in spite of noti¬ 
fication to the contrary — He can, how¬ 


ever, hear only those cases that aw 
handed over to him for trial or hearing- 
1965 All Cri R 182 = 1964 All WR (HC) 

269. ^ e-- 

(5) There is only one Court of ses¬ 
sion manned by several Judges. A ses¬ 
sions Judge is therefore competent to 
make a complaint in respect of an ou- 
ence committed \>e£ore the Admtiona 
Sessions Judge. AIR 1931 Cal 190 (191) 
= 32 Cri L Jour 842 (DB) •* AIR 1^2 
All 387 (388) «= 23 Cri L. Jour 107 (DB). 

(6) The exercise of jurisdiction py we 

Additional and Assistant Sessions Jtidgw 
is, limited by several sections of we 
Code e.g.. Sections 193 and 409. AIK 
1920 Bom 415 (416) •• 21 Cri L JoUT 382 
(DB) ** (’95) Rat 830 (831) - 

(7) Under Section 193 of the Code ^ 
ditional and Asssitant Sessions Judges 
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Baiosthan 


Abu Area.—rln its^ application to the Ahu area of the State of Rajasthan, the 
omendments made in Section 9 are the same ui thoiie iuudo in MahiuushUa.—Cent. 
Act XXXVII of 1956, S. 119 (1-11-1956). 

Tamil Nadu 

% 

In its application to the State of Tamil Nadu, for the heading occurring before 
S. 9, substitute the heading “C—Court of Session for the Presidency-town of Madras and 
Courts and Offices outside the Presidency-town of Madras.”—T. N. Act XXXIV of 1955, 
S. 4 (1-1-1956): Act 53 of 1968 and Tamil Nadu A. L. O., 1969 (w. e. f. 14-1-1969). 


Union Territories (except Chandigarh) 


“Mn its application to the Union territories except Chandigarh ui Section 9,— 

(i) in sub-section (1), after the words “sessions division, and,” substitute the 

words “in' consultation with the High Court,” 

(ii) in sub-section (2), after the words “State Government," substitute the words 

“in consultation with the High Court," 

(iii) in sub-section (3), after the words “may also,” substitute the words “in 
consultation with the High Court," and 

(iv) in sub-section (4). after tl..' ^v'ords “State Government," wherever they oc¬ 
cur, insert the words “in consultation with the High Court.’—Act 19 of 

• 1969, S. 3 and Sch., item 3 (in Delhi, on 2-10-1969). 

NOTE.—The Act has not been enforced so far and hence the Goa, Daman and 
Diu (Separation of Judicial and Executive Functions) Order, 1963 shall coniimio 
to be in force in that territory. For text of the order, see Goa Govt Gaz 
28-11-1963, p. 411. 


f 


Section 9 — Note 3 (contd.) 

can try only such “cases” as the Stat( 

Oovernnient may, by special or genera 

At or as the Sessions Judg< 

or the division may, by such order 
make over to them for trial. AIR 192( 

21 Cri L Jour 38: 
DB) •• (’ 91 ) 1 Mad L Jour 397 (400 
(FB) *• (’03) 1903 All WN 23 (28, 29 


(8) Under Section 409 of the Code, an 
appeal to the Court of Session can be 
tned by the Sessions Judge or Addi¬ 
tional Session.s Judge but the latter can 
hear only ^ such appeals as the State 
Gwernment may, by general or special 
order, direct, or as the Sessions Judge 
may make over to him for trial. AIR 
1942 Oudh 50 (54) « 43 Cri L Jour 
50* 


(9) An Assistant Sessions Judge has 

no .power to hear any appeal and the 
Sessions Judge has therefore no power 
to transfer an appeal filed in his Court 
to an Assistant Sessions Judge for hear¬ 
ing. AIR 1915 All 101 (102) = 16 Cri 
L Jour 316 (’05) 28 All 93 (94) (DB). 

(10) Appellate Order passed by Assist¬ 
ant Sessions Judge — Assistant Sessions 
Judge is inferior to Court of Session — 
Practice of High Court not to entertain 
revision directly — Court of Session to 
be approached first — Revision admitted 
in High Court — There is mere depar¬ 
ture from practice and not illegality. 
AIR 1962 All 450 (455) == 1962 (2) Cri 
LJ 449 as 1962 All LJ 215. 


(11) A Sessions Judge has jurisdiction 
to exercise his powers only by virtue of 


^is appointment to a particular Sessions 
division. A .Sessions Judge who has 
ceased to be the Sessions Judge of one 
division and has not become the Ses¬ 
sions Judge of another, has no powers 
to exercise as a Sessions Judge simplici- 
ter. AIR 1947 Mad 248 (252) = ilr 

(1947) Mad 365 = 48 Cri L Jour 81 

(DB). 

(12) Retirement of Sessions Judge can¬ 

not amount to unavoidable absence — 
Retiring Sessions Judge cannot confer 
power under Section 17 (4). In such 
case, power can be conferred only bv 
Government under Section 9 (4). 1968 

Cri LJ 419 (421) « (1967) 1 Mys LJ 238. 

(13) A Sessions Judge can exercise 
jurisdiction only in his division and 
therefore cannot direct a stay of pro¬ 
ceedings in a case pending before a 
Magistrate outside his sessions division, 
although the case has arisen out of a 
sanction granted by a Magistrate with- 
m such division. He can, however 
under Section 438, refer the proceedingi 
of latter to the High Court. (’03) 26 
Mad 137 (139). 


following case. AIR 
119 (120) « 38 Cri L Jour 498 
(AuQitional Sessions Judge at Secundera¬ 
bad can exercise the discretion of 
dispensing with jury or assessors, equal¬ 
ly with the Sessions Judge empowered 
under Section 268. Criminal Procedure 
Code, as modified by Notification 
No. 260-1 dated 24th April 1929 in exer¬ 
cise of power conferred by the Indian 
Foreign Jurisdiction Order in Council, 
1902.) 
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West Bengal 


(1) In its applicaKnn to the State of West Bengal, in the heading occurring 

before S. 9 “C — Courts and offices outside the Presidency-towns” omit the words 
“outside the Presidency-towns.” — W. B. Act XX* of 1953, S 17 and Sch II f23.2- 
1957); and • \ 

(2) In sub-section (1), for the words “and appoint” substitute the words “and, in 

consultation with the High Court, appoint”—W. B. Act 8 of 1970, Section 3 and Sch., 
item 5. ** 

(3) In sub-sections (2). (3) and (4), for the words ‘State Government’ wherever they 
occur, substitute the words “State Government in consultation with the High Court’*—. 
Presi. Act VIII of 1968, S. 3 and Sch,, item 3. 

This W. B. Act is extended-to (a) Chandemagore by Cent Act XXXVI of 1954, 
Section 17 read with W. B. Act V of 1955; and (b) to territories transferred 
to the State of West Bengal under Cent Act XL of 1958 from 1-7-1959 by 
W. B. Act XIX of 1958. * • 


• 10. District Magistrate,—(1) In every district outside the presidency-towns 
the "[State Government] shall appoint a Magistrate of the first cl^s. who sh^ 
bt called the District Magistrate, 

(2) The "[State Government] may appoint any Magistrate of. the first class 
to be an Additional District Magistrate * ®] and such Additional District 

Magistrate shall have all or any of the powers of a District Magistrate under this 
Code, or f[under any other law for time being in force], as the "[State 
Government] may direct. 


Section 9 (contd.) 

4. Power to direct place or places of 

sitting.— ( 1 ) The power to direct at 

what place or places the Court of Ses¬ 
sion shall hold its sitting does not affect 
the powers of the High "Court to trans¬ 
fer cases from one Court to another 
under Section 526. AIR 1931 Bom 313 
(316) = 32 Cri L Jour 1147 (SB). 

(2) In the absence of any order by 
the State Government, the hearing or 
trial of a case should be held within the 
area of the sessions division and not out¬ 
side it. (’94) 17 All 36 (37) (FB). (Such 
a hearing is only an irregularity curable 
under Section 531.) 

[See AIR 1934 Pat 643 (643) = 36 Cri 
L Jour 371 ** r86) 10 Bom 274 (283, 284) 

5. Courts constituted under other 

laws.— ( 1 ) Where a Court has been 

established under a special law and a 
Judge appointed for such Court, the State 
Government cannot establish a Court 
under this section and appoint a Judge 
therefor so as to alTect the jurisdiction 
of the Court established under the spe¬ 
cial law. (’86) 10 Bom 263 (272) (DB). 

(2) Appointment of a person as a Spe¬ 
cial Judge under Section 6, Criminal 
Law Amendment Act 1952, without re¬ 
ference to any area whatsoever in which 
or over which his jurisdiction as a Spe¬ 
cial Judge is to be operative is invalid. 
AIR 1959 All 218 (Pr. 5) = 1959 Cri L 
Jour 409 (DB). 

SECTION 10 — SYNOPSIS 

1. District Magistrate. 

2. Additional District Magistrate. 

3. Powers of Additional District Magis¬ 

trate* 


1. District Magistrate.— (1) A Presi¬ 

dency Magistrate is not a ‘District 
Magistrate’ within the meaning of the 
Code. The reason is that he is not 
appointed a Magistrate in a district out¬ 
side the presidency-town. (’07) 31 Bom 
611 (623) - 6 Cri L Jour 240 (DB) •* 
(’09) 10 Cri L Jour 393 (394) = 32 Mad 
303 (DB). 

(2) An officer who succeeds tempo¬ 
rarily to the chief executive administra¬ 
tion of a district, and who is able to 
exercise all the powers and perform all 
the duties conferred and imposed by the 
Code of Criminal Procedure on a- Dis¬ 
trict Magistrate, has been h®ld to be a 
District Magistrate for the purposes of 
Section 87-A of the U. P. Municipalities 
Act (2 of 1916). AIR 1953 All 664 
(665) = ILR (1954) 1 All 280 (DB). 


(3) The Code does not prescribe the 
qualifications that should be possessed 
by an appointee, nor does the Constitu¬ 
tion prescribe any conditions as re^r^ 
appointment to the office of 
Magistrate. AIR 1958 Mad 53 (62) 
ILR (1958) Mad 158. 


(4) One officer can be appointed as 
District Magistrate for two or more ttis- 
:ricts. But no Magistrate can be ap¬ 
pointed as District Magistrate to a nom 
‘xistent district. AIR 1931 Mad o97 
700) = 32 Cri L Jour 1095 (PB). 

(5) There can be only one 

he District who can be District Magis- 
rate. AIR 1944 Nag 84 ( 87 ) = 45 Cri 

. Jour 296 (DB) ** 

348) (DB) *♦ (’97) 19 All 114 (IWl 

DB). 
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11(3) For the purposes of SecKons 192, sub section (1), * ®] and 528, 

sub-sections (2) and (3) such Additional District Magistrate shall be deemed to be 
subordinate to the District Magistrate.] 

11882 — S. 10; 1872 — S. 35; 1861 — Nil.] 

[*] Substituted for 'Provincial Government' by A. L. O., 1950. ^ 

‘ [t] The words "for a period not exceeding six months” were repealed by the Code 
of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923), S. 2. 

[1] Inserted, ibid. 

[§] The figures, word and brackets "407, sub-section (2)” were omitted by the Repeal¬ 
ing and Amending Act. 1957 (XXXVI of 1957), S. 3 and Sch. II (17-9-1957). 

STATE AMENDMENTS 

Assam - 

la its application to the State of Assam, in S. 10, for the words "an Additional Dis¬ 
trict Magistrate” occurring between the words 'be' and ‘and,' substitute the words 
“one or more Additional District Magistrates,” and for the words "such Addi¬ 
tional District Magistrate” occurring, between the words ‘and’ and ‘shall,' sub¬ 
stitute the words “an Additional District Magistrate.”—^Assam Act XX of 1966, 
Section 2. 

Chjarat 

In its application to the State of Gujarat the amendments made in S. 10 are the 
same as those made in Maharashtra, subject, however, to the adaptation that in its ap¬ 
plication to the City of Ahmedabad for the words “Greater Bombay” the words “City 
of Ahmedabad” are to be substituted.—Cent Act XI of 1960, S. 87 and Guj. Act XIX 
of 1961, Section 15 (4-11-1961), 

Maharashtra 


(1) In its application to the State of Maharashtra, in Section 10—< 

(i) in sub-section (1)— 

(a) for the words “outside the presidency-towns” substitute the words “out- 
side Greater Bomliay;” 


(b) delete the words “Magistrate 


Section 10 — Note 1 (contd.) 

(6) There is nothing in Section 10 
which debars a person acting as a Dis¬ 
trict Magistrate, to be appointed as Ad¬ 
ditional District Magistrate in another 
district. AIR 1955 All 705 (706). 

(7) The Disrict Magistrate is primari¬ 
ly responsible for the peace of the dis¬ 
trict. AIR 1914 All 158 (160) = 15 Cri 
L Jour 39 (DB) ** AIR 1914 Mad 613 
(619) = 14 Cri L Jour 546 (FB) ♦♦ (’12) 
13 Cri L Jour 693 (699. 701) = 39 Ind 
App 163 (PC) *• (’07) 34 Cai 1 (3) = 
4 Cri L Jour 399 (FB). 

(8) The District Magistrate exercises 
general control over the police force. 
(’05) 3 Cri L Jour 256 (262) (DB) (Cal). 

(9) The District Magistrate is the 
Court of Appeal from the orders of First 
Class Magistrates in proceedings under 
Chapter VIII. AIR 1914 All 158 (160) « 
15 Cri L Jour 39 (DB). 

(10) The District Magistrate is the 
principal representative of the law for 
most purposes in the eyes of the peo¬ 
ple and occupies a position of ^eat 
power and responsibility. (’06) 3 Cri L 
Jour 160 (177) (DB) (Cal). 

(lO-A) Executive instructions cannot 
deprive the District Magistrate of his 


of the first dlass, who shall be called the”; 


powers given to him under the section. 
1970 Cri LJ 922 (924) (DB) (Madh Pra). 

(11) District Magistrate has to see 
that all Magistrates in the District exer- 
cise their p'owers in an equitable and 
rational manner. (’99) 29 Mad 126 (148) 
« 3 Cri L Jour 274 (FB). (Per Moor, 
J.). 

(12) A District Magistrate as Col¬ 
lector has to perform functions not 
covered by the Criminal P. C. AIR 
1940 Cal 30 (31) = 41 Cri L Jour 442 
(DB) ** 1959 Raj LW 528 = ILR (1959) 
9 Raj 594. 

(13) The jurisdiction of a District 
Magistrate extends over the whole of 
the district. 1968 Cri LJ 256 (261) = 
1967 Mad LW 35. 

(14) The Deputy Commissioner of the 
District in the Mysore State is not lower 
in rank than a District Magistrate. 
(1966) 1 Mys LJ 85 = (1966) 5 Law Rep 
108. 

(15) Section 14 of Bombay General 
Clauses Act (1 of 1904) does not prohi- 
bit appointment of District Magistrate 
in anticipation of vacancy. (1967) 8 Guj 
LR 265 (DB). 

(16) District Magistrate mentioned in 
Section 3 of U. P. Act is not a persona 
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(ii) in sub-section (2)—- 

(a) delete the words "any Magistrate of the first class to be;" 

(b) for the words ‘'an Additional District Magistrate” substitute the wordi 
"one or more Additional District Magistrates;” 

fc) for the words "such Additional District Magistrate" substitute the words 
"an Additional District Mapi'-'-ate;” 

(iii) after sub-section (2), add the following new sub-section (2AJ— 

“(2-A) For the purposes of sub-section (3) of Section 528, such Additional 
District Magistrate shall be deemed to be subordinate to the District Magistrate;” 

'iv) after sub-section (2-A) in place of sub-section (3) which was deleted by 
Bom. Act XXIII of 1951 insert the following; 

"(3) For the purposes of sub-section (3) of S. 192, S. 406B and sub-seo* 
tion (3-A) of S. 528, an Additional District Magistrate shall be deemed to be 
subordinate to the District Magistrate.” — Bombay Acts XXIII of 1951, S. 2 
and Sch. (1-7-1953); VIII of 1954, S. 2 and Sch. ^0-2-1954) and XXI of 1954, 
S. 3 and Sch. II (8-4-1954), 

(2) After the reorganization of the State of Bombay in 1956, the amendments made 
in Section 10 by all the above-mentioned Bombay Acts have been extended to the 
newly added areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as 
from 1-9-1959 by Bom. Act XCVII of 1958. 


Section 10 — Note 1 (contd.) 
designata but would also include Addi¬ 
tional District Magistrate. AIR 1961 SC 
606 (608, 609) = 1961 (1) Cri LJ 740 =< 
(1961) 3 SCR 495. (AIR 1953 All 62, 
Overruled.) 

[See AIR 1956 All 187 (190) (DB).] 

2. Additional District Magistrate.— 
(1) The object of the appointment of an 
Additional District Magistrate is to re¬ 
lieve the District Magistrate of some of 
his duties and not to place the former 
on the footing of the latter. AIR 1944 
Nag 84 (87) = 45 Cri L Jour 296 (DB) 
** (’08) 9 Cri L Jour 104 (104) = 1908 
Pun Re (Cri) No. 25, p. 70 (71, 72) 
(DB). 

(2) The scope of the powers conferred 
under sub-section (2) extends to all 
powers which the District Magistrate is 
empowered to exercise at the date of 
a particular notification appointing an 
Additional District Magistrate and con¬ 
ferring on him all the powers of a Dis¬ 
trict Magistrate. AIR 1923 Mad 338 
(338) = 24 Cri L Jour 116. 

[See also AIR 1951 All 828 (829) - 
52 Cri L Jour 1508.] 

(3) Section 10 (2) empowers the State 
Government to invest the Additional 
District Magistrate with all or any of 
the powers of a District Magistrate; 
not only under the existing laws but 
under any other laws which may be 
passed in future. AIR 1953 Bom 401 
(401, 402) = 1953 Cri L Jour 1576 = ILR 
(1953) Bom 793 (DB). 

(4) By virtue of sub-section 2 an Ad¬ 
ditional District Magistrate could pass 
orders under Section 4 of the Punjab 
Safety Act (2 of 1947). AIR 1950 Ajmer 
12 (Pr. 4) = 51 Cri L Jour 771. 


(5) The power of a District Magistrate 
under Section 160 of the U. P. Munici¬ 
palities Act (2 of 1916) can be exercised 
by the Additional District Magistrate. 
AIR 1956 All 258 (266) = ILR (1956) 1 
All 656 = 1956 Cri L Jour 679 (DB). 


(6) An appointment of a person as 
ein Additional District Magistrate does 
not imply and carry with it an appoint¬ 
ment as a Magistrate of the First Class. 
So the appointment of a person as ad¬ 
ditional District Magistrate without first 
appointing him first class Magistrate, 
is invalid. AIR 1957 Cal 667 (671) (DB). 

(7) The powers conferred upon the 
Additional District Magistrate under 
sub-section (2) of this section did not 
include the powers delegated to a Dis¬ 
trict Magistrate by a notification of the 
Provincial Government under Section 2 
(5) of the Defence of India Act (since re¬ 
pealed by Act 2 of 1948). AIR 1944 
Nag 84 (86. 89) = 45 Cri L Jour 296 
(DB) ** AIR 1943 Nag 26 (34) = 44 Cri 
L Jour 345 (DB). 

(8) Where a notification under Sec¬ 
tion 10 (2) shows that the sanctioning 
Additional District Magistrate 
invested with the powem of a DistriCT 
Magistrate only under this Code, he 
not exercise the powers of a Di^^ 
Magistrate under Section 29 of 

Act. AIR 1959 Manipur 15 (15) »= 19o» 

Cri L Jour 211. 


(9) Person duly appointed as Addl- 
onal District Magistrate — Appom^ 
leriT as such extended by proper oraer 
t State Government — Conferment oi 
Dwers of Magistrate of first clag not 
eeded afresh at time of such exteMi^ 
IR 1968 Cal 257 (261) = 1968 Cri LJ 
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Mysore 

• In Its application to Um Stat; oC Mysore, in Sfctiou li!)— 

(i) In sub-section (1). oinii the wards "Magistralr. of th:.' fjst class, who shall he 

called the;’* 

(ii) in sub-section (2), for the words “any Magistrate tf the first class to he an 

Additional District Magistrate,'’ substitute tlie words 'one or more Addi¬ 
tional District Magistrates’’ and for the v/ords “such Avhlitional District 
Magistrate," substitute the words an Additional District Magistrate;” 

(iii) for sub-section (3) substitute the following— 

“(3) For the purposes of sub-section (3) of Section 192, and sub-sections (3) 
and (3A) of Section 528, an Additional District Magistrate sholl he deemed to 
be subordinate to the District' Magistrate.”—Mys. Act XIII of 1965, Section 6 

(1-10-1965). 


Punjab, Haryana and Chandigarh 

In its application to the States of Punjab and Haryana and Union Territory of 
Chandigarh, in Section 10— 

(i) in sub-section (1) for the words “a Magistrate" substitute the words '‘Execu¬ 

tive Magistrate;” 

(ii) after the amended sub-section the following sub-section shall be . inserted, 
namely,— 

“(lA) In every district the High Court shall invest a Judicial Magistrate of 
the first class with the powers of a Chief Judicial Magistrate under this Code or 
any other law for the time being in force. 

(iii) in sub-section (2), for the words “any Magistrate, of the first class to be an 

Additional District Magistrate,” substitute the words “any executive Magis¬ 
trate of the first class to be an Additional District Magistrate;” and 


(iv) the marginal heading shall be substituted as follows, namely — “District 
Magistrate and Chief Judicial Magistrate.” — Punj. Act XXV of 1964, Sec¬ 
tion 2 and* Sch., Pt. I, item (5) (2-10-1964): Act 31 of 1966, Ss. 29 and 88 
(1-11-1966). 


Section 10 — Note 2 (contd.) 

(10) Letters of Deputy Secretary ex- 
tending period of re-employment uf 
A. D. M. — Letters held were executive 
action within Article 166 (1) — Letters 
not couched in form of order of Governor 
— Subsequent formal order in name of 
Governor — No retrospective effect 
given by formal order. See Constitution 
of India. Article 166 (1). AIR 1968 Cal 
257 (261) = 1968 Cri LJ 732. 


(11) Notification under — Need not 
recite in terms that it was made under 
Section 10 (1) — Order of State Gov¬ 
ernment appointing an officer District 
Magistrate of a district is sufiicient. 
AIR 1965 SC 1619 (1623) = 1965 (2) Cri 
LJ 553 « (1965) 2 SCR 845. 


(12) Order vesting powers of Magi¬ 
strate of first class printed subsequent 
to printing of order of appointment as 
Additional District Magistrate — Ap- 
pointenent held not invalid. AIR 1968 
Cal 257 (259, 260) = 1968 Cri LJ 732. 


(13) Additional District Magistrate in- 
vested with all powers of District Magi¬ 
strate by Section 10 
temporary vacancy of I^^rlct Magi¬ 
strate's post exercising District Magi¬ 


strate’s powers under Section 11 — He 
is not District Magistrate in law — Nor 
he is of District Magistrate's rank but 
below that rank. AIR 1965 SC 1619 = 
1965 (2) Cri LJ 553 = (1965) 2 SCR 845. 
(AIR 1965 Punj 113, Reversed.) 

(14) Notification under Section 40. 

Defence of India Act (1962) empowering 
District Magistrate to exercise powers 
under Section 29 — Additional District 
Magistrate empowered under Section 10 
(2), Criminal P. C. not competent to 
requisition property as such powers are 
of a drastic nature and involve the 
fundamental rights. AIR 1969 SC 483 
(487) » 1969 Cri LJ 803 (1969) 1 SCJ 

872. (AIR 1966 Punj 141 (DB), Revers¬ 
ed.) 

(15) Khasi and Jaintia Hills — Territory 
of Cherra Siemship — Additional Deputy 
Commissioner can take no action under 
Section 145, Criminal P. C. unless there 
was any order in force modifying the 
terms of the section. AIR 1963 Assam 
31 (34) = 1903 (1) Cri LJ 417 (DB). 

(16) Where the Central Ooveir*nient 
delegates its powers under Section 3 (1) 
of the Essential Commodities Act (1955) 
by a specification under Section 5 to 
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Rajasthan 

Abu Area.—In its application to the Ahu area of the State of Rajasthan, the amend¬ 
ments made in Section 10 are the same as those made in <1) of Maharashtra_Cent 

Act XXXVII of 1956; S. 119 (1-11-1956). 

Union Territories (except Chandigarh) 

In its application to the Union territories, in Section 10_ 

(i) for the marginal heading, substitute the following marginal beading name, 
ly 

“District Magistrate and Chief Judicial Magistrate.”; 

(ii) in sub-section (1), for the words “a Magistrate," substitute the words "an 
Executive Magistrate;” 

(hi) in sub-section (2), for the words “any Magistrate of the first class” subsH- 
tute the words “any Executive Magistrate of the first class" and after that 
sub-section as so amended, insert the following sub-sections, namely 

“(2A) In every district the State Government shall, in consultation with the 
High Court, invest a Judicial Magistrate of the first class with the powers of a 

Cliic-f Judicial Magistrate under this Code or any other law for the time being 
in force. 


(2B) The State Government may, in consultation with the High Court, ap¬ 
point any Judicial Magistrate of the first class to be an Additional Chief Judicial 
Magistrate and such Additional Chief Judicial Magistrate shall have all or any 
of the powers of a Chief Judicial Magistrate referred to in sub-section (2A) as 
the State Government may, in consultation with the High Court, direct;” 


Section 10 — Note 2 (contd.) 

District Magistrate such delegated power 
cannot be exercised by an Additional 
District Magistrate. AIR 1966 Cal 577 
(580) = 1966 Cri LJ 1248. 

(17) Prosecution under Section 25 (1) 

(a). Arms Act (1959) — Sanction by 

Additional District Magistrate under Sec¬ 
tion 39 not empowered by State 'Gov¬ 
ernment under Section 10 (2), Criminal 
P. C. — Sanction is invalid. 1968 All 
LJ 431 = 1968 All WR (HC) 183 ** 1967 
All WR (HC) 633 (634) = 1967 All Cr R 
403. 

(18) District Magistrate in Section 29. 
Arms Act (1878) means District Magi¬ 
strate as understood under Criminal 
P. C. AIR 1962 Bom 188 (189) = 1962 
(2) Cri LJ 176 = 64 Bom LR 24 (DB) ** 

1968 All WR (HC) 223 = 1968 All Cr 
R 146 (147) »* 1962 Ker LT 642 ** (1961) 
39 Mys LJ 1030 ** AIR 1960 Assam 45 
(46) = 1960 Cri LJ 320 = ILR (1959) 
11 Assam 145 (DB). 

(19) Additional District Magistrate 
engaging’ lawyer on behalf of State — 
Does not amount to appointing lawyer 
as Public Prosecutor — Conduct of case 
by such lawyer is illegal. AIR 1969 Cal 
321 (326, 337) (DB). 

(20) Sessions Judge directing District 
Magistrate to deliver proceeds of sale of 
subject matter of offence to accused on 
his furnishing security bond to the satis¬ 
faction of the District Magistrate —~ 
Additional District Magistrate can accept 
the bond. AIR 1969 SC 189 (192) = 

1969 Cri U 401 « (1969) 1 SCJ 533i 


(Criminal Misc. Case No. 28 of 1964, D/- 
16-6-1964 (Cal), Reversed.) 

(21) Person holding office of Addl. 
Sessions Judge and of Addl. District 
Magistrate — Transfer of case from one 
Magistrate to another as Addl. Sessions 
Judge — Order held valid. 1961 (1) Cri 
LJ 461 (463) (Andh Pra) (DB). 

(22) Madras Government Order No. 
3106, dated 9th September, 1949 granting 
power to Additional District Magistrate 
(Independent) to grant pardon in a case 
pending inquiry before District Magis¬ 
trate (Judicial) — Pardon granted bona 
fide is fully protected by Section 529. 
AIR 1963 SC 1850 (1871) = 1963 (2) Cri 
LJ 671 = (1964) 2 SCA 38. 

(23) First Class Magistrate (Executive) 
can tender pardon on sanction granted 
by Additional District Magistrate — Ap¬ 
pointment of Additional District Magis¬ 
trate by State conferring all powers m 
D istrict Magistrate — Sanction grants 
by Additional District Magistrate » 
valid. 1968 Cri LJ 1667 (1668) = (1968) 
1 Mad LJ 255. 


3. Powers of Additional District Magis- 
rate. — ’(1) Additional District Magi^ 
rate, though subordinate to 
Magistrate for the purposes of Sec. 

1), has power to transfer cases. 

965 Madh Pra 53 (54) = 1965 (1) Cri 
^J 298 = 1965 Jab LJ 117. 

(2) Additional District Magistral em- 
)owered under the section 
intertain appeal against order una 
Section 514 — Can be entertained omy 
>y the District Magistrate. AIR iw* 
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(iv) for sub-section (3'/. substitute the followng sub-section, namely;-- 

"(3) Foi the purposes of Seetiun 88, siih-section (0C). Section 40BB nnd Sec 
ton 528. sub-sections (2B) and (3), such Additional District Magistrate shall be 

deemed to be subordinate to the District Magistrate; and for the Pn^“<-s <’ 

sSton sub-section (fi-C). Section 192. sub-section W. Section 406B and 

SecUon 528, sub-sections (2) and (2A), such Additional^ Chief Judicial Magishate 
shall be deemed to be subordinate to the Chief Judicial Magistrate, Ac 

of 1969, S. 3 and Sch., item 4 (in Dilhi on 2-10-1969), 

-NOTE— The Act has .rot so far been enforced and hence correspond.ng 

and modifications, if any. prevailing in the Union terntor.es or parts therrof si,all 

continue to apply. • 

West Bengal 

In its application to the State of West Bengal, in Section 10— ^ 

V(i) in sub-section (1). for the words ‘a Magistiate,' substitute 'an Executive 

(u) in sub-section (2), for the words ‘any Magistrate/ substitute ‘any Executive 

(iii) i^’Ssection (3), for the words ‘Section" 192, sub-section 

figures, words, brackets and letter, “Sections 88, sub-section (6C) 124, 1-5 

192, sub-section (1).”—W. B. Act 8 of 1970. S. 3 and Sch., item 6. 

(iv) After sub-section 2, insert the following sub-section, namely:— 


.“(2A) A District Magistrate may 
rise an Additional District Magistrate 


by a general or a special order, autlio- 
to do any act or take any action required 




Section 10 — Note 3 (contd.) 

Cal 440 (440. 441) = 1967 Cri LJ 1133 
(DB). 

(3) Section 10 (2) read with Sec¬ 

tion 515 authorises Additional District 
Magistrate to exercise all functions of 
the District Magistrate under Sec- 
tion 515 — Additional District Magistrate 
can hear appeals against orders or 
inferior Courts — Additional District 
Magistrate not inferior to District Magis¬ 
trate. AIR 1967 Cal 314 (316. 317) = 
1967 Cr LJ 735. (AIR 1921 Cal 347 and 
Rev. Case No. 6 of 1965 (Cal), correct¬ 
ness doubted.) , . 

(4) Accused directed to be released on 
bail to the satisfaction of the District 
Magistrate — Additional District ,Magi^ 
trate also competent to accept bail boi^d 
and ultimately draw up proceedmp 
under Section 514 and to impose penalty 
— Section 10 (2-A) (Calcutta Amend- 
ment) appears redundant. AIK iwi 
Cal 314 (317) = 1967 Cr LJ 735. 

(5) Magistrate, first class appointed as 

Additional District Magistrate under Sec- 
tion 10 (2) and empowered to exer^se 
all powers of District Magistrate — Has 
iurisdiction to hear appeal under Sec¬ 
tion 515. (’63) 65 Pun LR 322. 

(6) When an Additional District 
Magistrate exercises any judicial power 
of the District Magistrate which is speci- 
flcally conferred on him by me State 
Government under Section 10 .(2). he is 
not subordinate to the District Magis¬ 
trate. who is an officer exercising con¬ 
current jurisdiction. 1959 Raj LW 528 
« ILR (1959) 9 Raj 594. 

(7) Government of Orissa Home 
Department Notification No. 1741-SJE/7- 


2-69. H. C. dated 25th Jan. 1963 — Noti¬ 
fication under Section 10 (2), Criminal 
PC. — Notification does not con 'h- 
power on Additional District Magistrcie 
(Judicial) Cuttack to withdraw cases 

under Section 528 (2). AIR 

219 (222, 223) = 1966 Cri LJ 1301 = 32 

Cut LT 751. 

(8) Additional District Magistrate in- 
vested, under Section 10 (2), Criminal 
P C. with all powers of District Magis¬ 
trate'— A. D. M. is competent to deal 
with appeals against assessment as 
Magistrate within Section 84. AIR 1962 
Punj 490 (492) = 64 Punj LR 456. 

(9) Additional District Magistrate ap¬ 

pointed under Section 10 (2) and invest¬ 
ed with powers of District Magistrate ^ 
Can exercise power under Section 435. 
Criminal P. C. (1898). 1963 (1) Cri LJ 

112 (114) (Assam) (DB). 

(10) Government issuing instruction 
regarding allocation of work in. 
pursuance of policy of separation of 
cutive and judiciary — Criminal P. C., 
not amended — Instructions are only 
administrative — Magistrate exercising 
powers under Code though under ad¬ 
ministrative instructions they were to 
be exercised by another — Exercise of 
power is not illegal. 29 Cut LT 164 
ILR (1962) Cut 830. 

(11) Additional District Magistrate 
(Judicial) has no jurisdiction to revise 
an order of Executive Magistrate —• 
Executive instructions issued after sepa¬ 
ration of judiciary and executive have 
statutory force- ILR (1963) Cut 670. 
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bv 1 0,1,rt or othrr cn,opo.ont a-lhorih- to he done or taken by the District 
W-ig.-trate, d such act or acion is within the powers conferred on the 
t.,,nal District Magistrate under sub-section 2, except where the District 
rate is diiected, eiyressly or by necessary implication, to do such act or take 
such action himself. —W. B. Act XII of 1966, S. 3 (11-5-1966), ^ 


* temporarily succeeding to vacancies in office of District Magis- 
trate.-Whenever m consequence of the office of a District Magistratr becSe 
vacant, any officer succeeds temporarily to the chief executive administration of 
t.ie district, such officer shall, pending the orders of the “[State Government! 
exercise al the powers and perform all the duties respectively conferred TuTtal 
posed by this Code on the District Magistrate. 

[1882 ^ S. 11; 1872 — S. 55; 1861 — Nil.] 

[ j Substituted for the words ‘Provincial Government’ by A. L. O., 1950 

12. Subordinate Magistrates—(1) The “[State Government] may appoint as' 
many persons as it thinks fit. besides the District Magistrate, to be Magistrates “ 

e “y outside the presidency-totns; and 

d e orPr ^ ” the^District Magistrate, subject to the control of 

the [State Government] may, from time to time, define local areas within which 
such peisons may exercise all or any of the powers with which they may res- 
pectively be invested under this Code, 


Section 11 — Note 1 

(1) An officer who assumes charge of 

the current duties of the office during 
Uie absence on casual leave of the 
District Magistrate, cannot exercise all 
the powers or perform all the duties of 
a District Magistrate. Thus, he cannot 
transfer a case from one Magistrate to 
another. AIR 1921 Oudh 162 (162 163) 
- 22 Cri L Jour 713. * 

(2) The officer succeeding temporarily 
to the chief executive administration of 
the district has all the powers and 
should perform all the duties of a 
District Magistrate. AIR 1919 Mad 24 
(25, 26) = 20 Cri L Jour 129 (DB). 

(3) Additional District Magistrate in¬ 
vested with all powers of D- M 
by Section 10 (2). Criminal P. C.. and ori 
temporary vacancy of D. M.’s post exer- 
cising D. M.'s powers under Section 11 
Criminal P. C. ~ He is not District 
Magistrate in law — Nor he is of D. M's 
rank but below that rank — Detention 
order under Rule 30 (1) (b) of D. I. 
Rules passed by him is without auth¬ 
ority- AIR 1965 SC 1619 (1622, KIS) = 
1965 (2) Cri LJ 553 = (1965) 2 SCR 845. 
(AIR 1965 Punj 118, Reversed.) 

Section 12 — Note 1 

(1) "Where a Magistrate is appointed 
for a particular period, the term impos- 
ed is ultra vires the powers of the Gov¬ 
ernment and his jurisdiction to try cases 
extends even after the expiry of the 
period, in the absence of an order can¬ 
celling his appointment. AIR 1930 Nag 
96 (97) = 31 Cri L Jour 24. 

(2) Special Magistrates are appointed 
by State Government for a specified 
term and they are as good Magistrates 
as anybody else, enjoying the first, 
second or third class powers as the case 


may be. 1968 All WR (HC) 281 = 1968 
All Cri R 180. 

(3) The fact that a Subordinate Judge 
duly invested with powers of a Magis¬ 
trate of the First Class is later on in¬ 
vested with higher powers of the Addi¬ 
tional Judge of the Court of Session does 
not divest him of the powers of the 
Magistrate of the First Cl^ss unless the 
powers as a Magistrate are withdrawn 
under Section 41. AIR 1956 Nag 67 (69) 
= ILR (1954) Nag 963 = 1956 Cri L Jour 
256 (DB). 

(4) The word “appoint” in Section 12 
has reference only to conferment of 
magisterial powers. Sucb an appoint¬ 
ment does not imply that the person so 
appointed as a Magistrate is appointed 
to a civil post or he becomes a mem¬ 
ber of a civil service different from that 
which he was holding prior to the 
appointment. AIR 1957 Mad 41 (43) “ 
ILR (1956) Mad 1338 (DB). 

(5) The words “local area” in this sec¬ 
tion contemplate some area within a 
District. (’01) 1901 Pun Re No. 24 Cr 
59 (62) (FB). 

(6) Offence under Section 161, Penal 
Code, committed outside local area of 
First Class Magistrate — Order for in¬ 
vestigation under Section 5-A by such 
Magistrate — Not illegal. AIR 1960 Mys 
242 (243) = 1960 Cri LJ 1226 (2) »= 38 
Mys LJ 529. 

(7) ‘District’ means the District in 
normal use of the word. AIR 1965 Bom 
107 (108) = 1965 (2) Cri LJ 73 = 66 
Bom LR 741. 

(8) Section 12 has no reference what¬ 
soever to sub-divisional Magistrates. 
AIR 1958 Madh Pra 184 (186)' = 1958 Cri 
L Jour 897 (DB). 

(9) Where the jurisdiction of a Magis¬ 
trate stationed at a particular place is 
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(2) Local limits of their jurisdiction. —Except as otherwise provided by such 
definition, Ae jurisdiction and powers of such persons shall extend throughout 
such district. 

[1882 — S. 12; 1872 — S. 37, Para. 1 and S. 49; 1861 — S. 23.] 

[•] Substituted for the words ‘Provincial Government' by A. L. O., 1950. 

4 

STATE AMENDMENTS 

Gujarat 

In its application to the State of Gujarat, the amendments made in Section 12 arc 
the same as those made in Maharashtra, subject, however, to the adaptation that in its 
application to the City of Ahmedabad for ^e words “Greater Bombay the words 
“City of Ahmedabad" are to be substituted—Cent. Act XI of 1960, S. 87 and Guj. 
Act XIX of 1961, S. 15 (4-11-1961). 


Maharashtra 


(1) In its application to the State of Maharashtra, in Section 12— 


(i) In sub-section (1) :— 

(a) delete tlie words “besides the District Magistrate; 

(b) for the words “outside the presidency-towns" substitute the words "out¬ 

side Greater Bombay;” 

(c) delete the words “the State Government or the District Magistrate, sub¬ 

ject to the control of the State Government."—Bom. Act XXIII of 

1951, S. 2 and Sch. 

(d) for the words “may from time to time" substitute the words “the 

Sessions Judge, subject to the control of the High Court, may, from 

time to time."—Bom. Act XXXIV of 195.3, S. 2. 


Section 12 — Note 1 (contd.) 
not defined under sub-section (1), his 
jurisdiction will extend throughout the 
district. AIR 1952 Cal 91 (Pr 3) = 1953 
Cri L Jour 82 (DB) ** AIR 1958 Madh 
Pra 184 (186) = 1958 Cri L Jour 897 
(DB) •• AIR 1945 Nag 56 ( 57) = ILR 
(1944) Nag 836 = 46 Cri L Jour 654 ** 
AIR 1965 Madh Pra 53 (55) 1965 (1) 

Cri LJ 298 = 1965 Jab LJ 117 •* AIR 
1961 Pat 94 (95) = 1961 (1) Cri LJ 304 
= 1960 Pat LR 150. 

(10) The mere definition of areas of 
jurisdiction or the appointment of a 
Magistrate to a certain sub-division can¬ 
not be taken as a provision excluding 
the jurisdiction of the Magistrate in 
the rest of the district and in the 
absence of some provision expressly or 
by necessary implication excluding such 
jurisdiction, the Magistrate must be held 
to have jurisdiction throughout the 
district. AIR 1959 Raj 196 (197) « 1959 
Cri L Jour 1114 = ILR (1959) 9 Raj 358 
*• 1957 Cri L Jour 153 (155) (Pat) ** 
AIR 1955 Nag 189 (190, 191) = ILR (19551 
Nag 58 = 1955 Cri L Jour 1084 (DB) *• 
AIR 1962 All 157 (158) = 1962 (1) Cri 
U 388 = 1961 All LJ 761 (DB). (AIR 


(11) Delimitation of area of jurisdic¬ 
tion — Permission granted by District 
Magistrate is valid. 1968 Cri LJ 256 = 
1968 Mad LW (Cri) 35. 

(12) Section 488 (8) has to be read 

alone with Section 12 and proceeding 
under Section 488 will lie only before 
such Magistrate as has jurisdiction over 
local area where husband lives or where 
parties last resided together. (1966) 2 

Mad LJ 326 = 1966 Mad LW (Cr) 152. 

(13) Though the State Government 
has power to define local limits of the 
exercise of jurisdiction, it cannot under 
Section 12 restrict the other powers in¬ 
vested in a Magistrate. 1964 All WR 
(HC) 660 = 1964 All LJ 304. 

(14) Sub-divisional Magistrate also 
First Class Magistrate — Parties resid¬ 
ing in the district but outside sub¬ 
division — Sub-divisional Magistrate as 
First Class Magistrate is competent to 
demand security. 1962 (1) Cri LJ 386 
(387) (All). 

(15) The mere fact that a Magistrate 
is placed in charge of sub-division under 


(ii) After sub-section (1), the following sub-.<;ection shall be inserted, namely :— 

“(1-A). The power of appointment of Magistrates under sub-section (1) shall 
on the issue of public notification under Article 237 of the Constitution, be 
-exercised subject to the terms of the said notification. 

(iii) for the marginal note to the said section, substitute the following: “Judicial 
Magistrate.” — Bom. Act XXIII of 1951, S. 2 and Sch. (1-7-1933). 

1921 All 123, Overruled.) ** 1962 (1) Cri 
LJ 40 (40, 41) = 1961 Ker LT 690. 


s 
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(2) After the reorganization of the State of Bombay in 1956, the amendments made 
in Section 12 by all the above-mentioned Bombay Apts have been extended to the new¬ 
ly added areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as 
from 1-9-1959 by Bom. Act XCVII of 1958. 

Mysore 

In its application to the State of Mysore, for Section 12, substitute the follow¬ 
ing;— 

12. Judicial Magistrates.—(1) The State Government may appoint as many 
persons as it thinks fit, to be Magistrates of the first, second or third class in any 
district, and the Sessions Judge, subject to the control of the High Court, may, 
from time to time, define local areas within which such persons may exercise all 
or any of the powers with which they may respectively be invested under this 
Code : 

Provided that the power of appointment of Magistrates under this sub-sec¬ 
tion shall on the issue of a public notification under Article 237 of the Constitu¬ 
tion, be exercised subject to the terms of the said notification. 

(2) Except as otherwise provided by such definition, the jurisdiction and 
powers of such Magistrates shall extend throughout such district.”—Mys. Act 
XIII of 1965, S. 7 (1-10-1965). 


Punjab: Haryana? Chandigarh 

In its application to the States of Punjab and Haryana and the Union Territory of 
Chandigarh for S. 12 the following shall be substituted, namely 

“12. Executive and Judicial Magistrates.—(1) The State Government ma> 
appoint as many persons as it thinks fit besides the District Magistrate, to b< 
Executive Magistrates of the first or second class in 4»ny district, and the State 
Government or the District Magistrate, subject to the control of the State Gov- 


Section 12 — Note 1 (contd.) 

Section 13. is, in the absence of any¬ 
thing to the contrary, no ground for 
holding that his jurisdiction over the 
rest of the district is excluded. (’12) 13 
Cri L Jour 716 (716) = 34 All 597 ** 
AIR 1954 Madh B 101 (105) = 1954 Cri 
L Jour 966 ** AIR 1935 Bom 409 (410) 
= 37 Cri L Jour 514 (DB). 

[But see AIR 1938 Nag 448 (448, 449) 
= 39 Cri L Jour 810 AIR 1921 All 
123 (124) = 22 Cri L Jour 122.1 

(16) Courts of concurrent jurisdiction 
can proceed to try the same offence and 
simply because one Court has seisin of 
the case, the jurisdiction of the other is 
not ousted. AIR 1933 Lah 852 (853) = 
14 Lah 820 = 35 Cri L Jour 171. 

(17) The Legislature does not con¬ 
template the exercise of jurisdiction by 
any Magistrate outside the limits of an 
area called a district in which he might 
be appointed by the State Government. 
(’85) 9 Bom 40 (44, 45) (DB) ** AIR 
1921 All 61 (62) = 22 Cri L Jour 567 
(DB) *♦ (’84) 1884 Pun Re No. 15 Cr 
p. 20 (20. 21) (DB). 

(18) Where a Magistrate is transferred 
from one local area to another within 
the same district, he does not thereby 
cease to have iuri&diction in the former 
area. (’98) 22 Mad 47 (48) (DB) ** AIR 


1920 All 177 (179) = 21 Cri L Jour 74f 
(’12) 13 Cri L Jour 203 (204) = 34 
All 203. f 

[But see (’04) 1 All L Jour 315 (316.1 

(19) When a Magistrate is transferred 
from one district to another and he 
hands over charge to his successor, he 
has no jurisdiction thereafter in the 
former area and a judgment pronounced 
by him after handing over charge is bad 
in law. AIR 1932 All 582 (582) = 34 
Cri L Jour 112 (DB) *♦ CSl) 3 All 563 
(565. 566) (FB) ** (’97) 19 All 114 (117) 
(DB) ** AIR 1924 Cal 192 (193) = 25 
Cri L Jour 192 (DB). 

(20) First Class Magistrate exercisii^ 

enhanced powers under Section 30 in 
district K transferred to district G — 
Fresh notification under Section 12 
State Government appointing hini first 
class Magistrate in that district — 
Magistrate cannot exercise enhanced 
powers in District G. AIR 1956 Punj 
252 (252) = ILR (1956) Punj 1119 * 

1956 Cri L Jour 1429. 

(21) The scheme of separation 
Judiciary from the Executive had been 
extended to the District of Bellary es 
per the Notification of the Governor oi 
Madras in exercise of the powers con¬ 
ferred by Section 12 (1) and Section 37 
of the Criminal Procedure- Code. » 
pursuance of that scheme the power o 
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' emment, may, from time to time, define Ic'cal a»eaj within which snrh persons 
may exercise all or any of Uic powers wilii which they may respectively he 
') Invested imder this Code, 

(2) The High Court may coniet on any person who is a member of the 

Punjab Civil Service (Judicial Branch) the powers of any class of a Judicial 
Magistrate in any district; and the High Court or the Chief Judicial Magistrate, 
subject to the control of the High Court, may, from lime to time, define local 
areas within which he may exercise all or any of the powers with which he may 
be invested under this Code. , 

(3) The Stale Government in consultation with the High Court, may, for 

such period not exceeding six months from the commencement of the Punjab 

Separation of Judicial and Executive Functions Act, 1964, as it may think fit, 
appoint as many persons, who are nu^mh^rs of the Punjab CiVil Service (Execu¬ 
tive Branch), as may be considered necessary to be Judicial Magistrates in any 
district; and the State Government, in consulfalion with the High Court, may 
define local areas within which such persons may exercise all or any of the 

powers with which they may, respectively, be invested under this Code. 

(4) Except as otherwise provided by such definition, the jurisdictiun and 
powers of such persons shall extend throughout such district, 

(5) The power ‘of appointment of Judicial Magistrates under suh-sections (2) 
and (3) shall, on the issue of a public notification under Article 237 of the Con- 
stilution of India, be exercised subject to the terms of the said no in-aition.”— 
Punj. Act XXV of 1964, S. 2 and Sch., Pt. I, item (6) (2-10-1964) and Act 31 
of 1966, Ss. 29 and 88 (1-11-1966). 


Section 12 — Note 1 (contd.) 
posting of the Sub-Divisional Magis¬ 
trates and other Judicial Magistrates 
had been delegated to the High Court 
by a Notification under Article 237 of the 
Constitution. Consequently the High 
Court had power to post not merely the 
members of the Judicial service as such 
but also the Magistrates in the District. 
AIR 1959 Mys 199 (200) = 1959 Cri h 
Jour 1005. 

(22) Government issuing instructions 
regarding allocation-of work in pursu¬ 
ance of policy of separation of executive 
and judiciary — Criminal P. C. not 
amended — Instructions are only 
administrative — Magistrate exei-:'s:ng 
powers under Code, though unde • ad- 
ministrative instructions they v/jre to 
be exercised by another — Exercise of 
power is not illegal.. ILR (1962) Cut 830. 

(23) Power of State Government to 
appoint a judge out of various judges 
w'ho are special judges, for some ollences 
arising in an area — Pev/er confined to 
cases investigated by particular agency 
— Appointment is covered by notifica¬ 
tion under Section 6, Criminal Law 
Amendment Act, 1952. AIR 1965 Andh 
Pra 372 (384, 385) = 1965 (2) Cri LJ 
585 « (1965) 2 Andh WR 44 (DB). 

(24) Person appointed as temporary 
A. 3. D. O. and invested with Magisterial 
powers by separate notification of even 
date Temporary appointment con- 
tipped by subsequent notifications — 
l^ei'spn confirmed as Deputy Collector 

Magistrate ns 
Well — ^resh notification under sec¬ 


* ♦ ' 

, • 


tion 12 or Section 39 held not necessarv. 
1963 (2) Cri LJ 721 (722, 723) (Tripura). 

(25) Even though the Chief Commis¬ 
sioner has restricted the powers of the 
Commandant of 6th Battalion of Asiam 
Rifles while appointing him under boo 
tion 12 (1) of the Criminal P. C. his 
appointment as a Magistrate, first class 
for the purpose of enquiring into or 
trying any offence committed by a 
Riileman and punishable under the 
Assam Rifles Act or under any other 
law for the time being in fence has been 
Vc'idly made under See..on 12 (ii. Cri¬ 
minal P. C. AIR 1003 Tiipura 31 (33,'34) 
= 1963 (2) Cri LJ 322. 

(26) Section 15 (1) of Payment of 

Wages Act (1936) — Notification appoint¬ 
ing City Magistrates to decide cases 
under Act — City Magistrate not 
persona designata — Additional City 
Magistrate has jurisdiction to function 
under the Act. AIR 1960 All 200 I2u2, 
203). 

(27) Unless person is appointed as 
Magistrate of first class, order of appoint¬ 
ment as Additional Magistrate cannot be 
made. AIR 1968 Cal 257 (209) = 1968 Cri 
LJ 732. 

(28) Appointment as Additional Dis¬ 
trict Magistrate — Extension of — Con¬ 
ferment of powers of Magistrate of first 
class not needed afresh at ihc time of 
extension. AIR 1968 Cal 257 (261) * 
1968 Cri LJ .732. 

(29) Person performing duties of 
Honorary Magistrate — Sar Panch of 
Nyaya Panch-'yat is not such a person 
and is not disqualified from being elect- 
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Rajasthan 

Abu Area.—In its application to the Aim area of the State of Rajasthan, the 
anien<liiicuts made in S. 12 are the .same as those made in (1) of Maharashtra.—Cent 
Act XX.WII of 1956, S. 119 (1-11-1956). 

Unioii Territories (except Chandigarh) ' 

/ 

In its application to the Union territories, for Section 12, substitute following, name¬ 
ly • — 

“12. Executive Nfagistrates and Judicial Magistrates.—(1) The State Gov¬ 
ernment may appoint as many persons as it thinks fit, besides the District 
Miigistrate, to be Executive Magistrates of the first or second class in any dis¬ 
trict, and the State Government or the District Magi.strate, subject to the con¬ 
trol of the State Government, may, from time to time, define local areas within 
v\hich such persons may exercise all or any of the powers with which they may, 
respectively, be invested under this Code. 

(2) The State Government in consultation with the High Court, may confer 
on any person who is a civil Judge or a member of the Judicial Service of a 
Union territory or a group of such territories, the powers of any 
class of Judicial Magistrates in any district; and the State Govern¬ 
ment, in consultation with the High Court, or the Chief Judicial Magis¬ 
trate subject to the control of the High Court may, from time to time, define 
local areas within which he may e.vercise all or any of the powers with which 
lie may be invested under this Code. 


(■3) The State Government, in consultation with the High Court, may, for 
such period not exceeding three years from the commencement of the Union 
Territories (Separation of Judicial and Executive Functions) Act, 1969, as it may 
think fit, appoint as many persons, who are members of a Civil Service in any 
Union territory or in any State and who are or have been exercising the powers 
of a Magistrate in such territory or State at or before tlie commencement of the 
>aid Act, as may be considered necessary to be Judicial Magistrates in any dis¬ 
trict, and the State Government, in consultation with the High Court, may define 
lof iil areas within which such persons rnay exejcise all or any of the powers with 
which they may, respectively, be invested under this Code. 


(4) Except as otherwise provided by any such definition as is referred to 
in sub-section (1), (2) or (3), the jurisdiction and powers of such persons shall 
extend throughout such district.” — Act 19 of 1969, S. 3 and Scb., item 5 
(in Delhi, 2-10-1969.) 

XOI'E.—The Act has not been enforced in other territories so far and hence earlier 
Acts or provisions prevailing in certain territories or parts thereof continue to 
apply thereat e. g., Goa, Daman and Diu (Separation of the Judicial and Execu¬ 
tive Functions) Order 1963, Goa Gaz., 28-11-1963, p. 411. 

West Bengal . 


In its application to the Slate of West Bengal, for S. 12, substitute the following, 
namely ;—, 

" 12 , Subordinate Executive and Judicial Magistrates.—(1) The State Goy- 
; ernment may appoint as many persons as it thinks fit, besides the District Ma^* 
trates, to be Executive Magistrates of the first, second or third class in any ^ 
trict oul.side the presidency-town, and the State Government or the District Magis 
trate, subject to the control of the State Government, may, from time to tune. 


Section 12 — Note 1 (contd.) 

ed as Adhyaksha of Z. P. AIR 1969 All 

65 (66. 67) (DB). 

(30) Khasi and Jaintia Hills — Terri¬ 
tory of Cherra Siemship — Additional 


Deputy Commissioner can ,5? 

action under Section 145 since * 

Deputy Commissioner’ is not defined oj 
Section 12. AIR 1963 Assam 31 (34) 
1963 (1) Cri LJ 417 (DB). 
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' define dm local areas within which such Executive Magistrates may ex<!rcise all 
h, or any of. the powers with which they may respectively be iovested under this 
tOoda. 

(2) The State Government may. In consultation with the High Court, ap¬ 
point as many persons as it thinks fit, from among the members of the Judicial 
Service of the State, to be Judicial Magistrates of the first, second or third class 
in any district, outside the presidency-town, and the State Government in con¬ 
sultation with the High Court or Sessions’ Court, subject to the control of the 
State Government acting in consultation with the High Court, may, from time to 
time, define the local areas within which such persons may exercise all or any of 
powers with which they may be invested under this Code. 

(3) Notwithstanding anything contained in sub-section (1), the State Govern¬ 
ment may, in consultation with the High Court, appoint for such period not 
exceeding five years from the commencement of West Bengal Separation of 
Judicial and Executive Functions Act, 1970 in any district outside the presidency- 
town as many persons as it considers necessary, who are or have been members of 
the West Bengal Civil Service (Executive) or the West Bengal Junior Civil Ser¬ 
vice, to be Judicial Magistrates in such district, and the State Government in con¬ 
sultation with the High Court of the Sessions Judge, subject to the control of 
the Stale Government acting in consultation with the High Court, may define the 
local areas within which such persons may exercise all or any of the powers with 
which they may be invested under this Code. 

(4) Except as otherwise provided imder sub-sections (1), (2) and (3), the 
jurisdiction and powers of Executive Magistrates and Judicial Magistrates shall 
extend throughout the district. 

(5) Appointment and control of Judicial Magistrates under sub-sections (2) 
and (3) shall, on the issue of a public notification published under Article 237 of 
the Constitution of India, be in accordance with the said notification."—W. B. 
Act 8 of 1970, Section 3 and Sch., item 7. 

13. Power to put Magistrate in charge of sub-division.—(1) The “[State 
Government] may place any Magistrate of the first or second class in charge of 
a sub-division, and relieve him of the charge as occasion requires. 


Delegation of powers to District Magistrate. 

(2) Such Magistrates shall be called Sub-Divisional Magistrates. 

(3) The “[State Government] may delegate its powers under this section 
to the District Magistrate. 

[1882 — S. 13; 1872 — S. 40.] 

[•] Substituted for ‘Provincial Government* by A. L. O., 1950, 

STATE AMENDMENTS 

Assam 

In its application to the State of Assam, for S. 13, subsHtute the following section 
namely •,— 


“13. (1) The State Government may appoint as many persons as it think.' 
fit to be Sub-divisional Magistrates in any district in the State of Assam. 


SECTION 13 

1. Scope.-* (1) There is apparent con- 
met between the provisions of Sec. 12 
‘and this section, but there is none. This 
^ section applies to a case where the State 
,Government divid^ a district into sub- 
' divisions, while the' power conferred 
. ilb^ec .Section 12 is exercisable by the 
Go^eimment generally not only in the 
absence of aub-divlsloDS but also when 
exist - AIB 1958 Andhra Fra 351 
<8) » JlA (19'58}, Andhra Pra 198 = 
Prt Lo^oiir 730 (DB). 



(2) The language of Section 13 (1) is 
quite different from that used in Sec¬ 
tion 10 or Section 12. The effect of sub¬ 
section (1) of Section 12 read with Sec¬ 
tion 12 (2), is that unless the powers 
of a Magistrate have been restricted to 
a local area, his jurisdiction under Sec¬ 
tion 12 (2) extends over the whole dis¬ 
trict. Under Section 13 (1), there is no 
question of defining the local limits of 
the jurisdiction of a Sub-Divisional 
Magistrate or of his powers. A First 
or Second Class Magistrate becomes a 
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f2) The Govemmenf, or subject to the control of the State Govern¬ 

ment, the Di trict Magistrate may place one or more Sub-divisional Magistrates 
In chai.'^.e of a sub-division.” —- Assam Act Xlll of 1964, S. 2 (3-7-1964). 

Gujarat 

In its application to the State of Gujarat, S. 13 is the same as the one substituted 
in Maharashtra, subject, however, to the adaptation that in its application to the City 
of Ahmedabad for the words “Greater Bombay” the words “City of Abmedabad” are to 
be substituted.—Cent. Act XI of 1960, S. 87 and Guj. Act XIX of 1961, S. 15 (4-11- 
1S61). 


Maharashtra 


(1) In its application to the State of Maharashtra, for S. 13 substitute the follow¬ 
ing section, namely,— j 

“13. (1) The State Government may appoint as many persons as it thinlr< 

fit to be Sub-Divisional Magistrates and Taluka Magistrates in any district out¬ 

side Greater Bombay. 

(2) The State Government, or subject to the control of the State Govera- 
meut, the District Magistrate may place :— 

(a; one or more Sub-Divisional Magistrates in charge of a sub-division, and 

(b) one or more Taluka Magistrates in charge of a taluka or mahal.” — Bom. 

Acts XXXIV of 1953, S. 3 and VIII of 1954, S. 2- and Sch. (10-2-1954). 


(2) After the reorganisation of the State of Bombay in 1956, S. 13 as substituted 
bv the above-mentioned Bombay Acts was extended to the newly added areas of 
Ihderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 by 
Lorn. Act XCVII of 1958. 


Section 13 — Note 1 (contd.) 
Svb-Divisional Magistrate when he is 
]■> .'d in charge of a Sub-Division and 

il.eivupon he automatically exercises 
jurisdiction throughout the sub-division 
and all the powers which are vested in 
him under Section 36 of the Code it¬ 
self. AIR 1958 Madh Pra 184 (Pr. 4) 
- 1958 Cri L Jour 897 (DB) AIR 
1962 Ail 165 (165, 166) = 1962 (1) Cri 
LJ 389 = 1961 All LJ 875 (DB). 

f3) Appointment of a sub-Divisional 
Magistrate necessarily implies that his 
jurisdiction is confined to his sub-divi¬ 
sion and does not extend beyond it. 
AIR 1938 Nag 448 (448, 449) = ILR 

(1939) Nag 158 = 39 Cr LJ 810. 

[See however AIR 1962 All 157 (158) 
= 1962 (1) Cri LJ 388 « 1961 All LJ 
761 (DB). (AIR 1921 All 123, Overrul¬ 
ed.)] 

(4) When a Fir.st or Second Class 
Magistrate is placed in charge of a sub¬ 
division, he Is statutorily designated 
sub-Divisional Magistrate. The fact 
that the Government chooses to call 
such a Magistrate a Judicial First Class 
Magistrate or by any oth'rr name does 
not make him any the less a sub-Divi- 
sionil Magistrate for the Government 
caiiHot in lav/ change the statutory label 
given to a First or Second Class Magis- 
trate placed in charge of a sub-division. 


AIR 1958 Andh Pra 351 (Pr. 8) = ILR 
(1958) Andh Pra 198 = 1958 Cri L Jour 
730 (DB). 

(5) On the language of Section 13. the 
scheme of the Criminal Procedure Code 
and the system of the district admin^- 
tration, there can be only one Sub-Divb 
sional Magistrate in a sub-division. AIR 
1958 Madh Pra 184 (Pr. 4) * 1958 Cri 
L Jour 897 (DB). 

(6) Additional Sub-Divisional Magis¬ 
trate is subordinate to Sub-Divisions 
Magistrate — Transfer of case by Sub- 
Divisional Magistrate to Additional Sub- 
Divisional Magistrate is legal. 1965 AU 
LJ 1126 = 1965 All WR (HC) 833. 


2. Power of District Magistrate to ap¬ 
point Sub-Divisional Magistrate.-— (1) 
[t is competent to a District Magistrate 
to whom the powers of the State 
ment have been delegated imder sub-sec¬ 
tion (3) of this section, to aPPO^,^,f 
Sub-Divisional Magistrate for b 
lar period without relieving the 
Tianent incumbent. Mete authority 
from the District Magistrate to ^ 

charge of the Sub-Divisional Officers 

file at headquarters so long as he is 

tour amounts to an 

In the meaning of this section, 

It is limited to a particular 

and to a particular occ^i^. Am 

Cal 195 (197) « 39 Cri t. Jotir 417 (DB). 
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Mrim 

In its appUcation to the State of Mvsorc, tor S. 13, substitute the following t— 

13. Appointment of Sub-Divisional Magistrates and Taluk Magistrates and 
tfieir Jurisdiction.—(1) The State Government may appoint as many i>ersons a*- it 
thinks fit to be Sub-Divisional Magistrates and Taluk Magistrates in any district. 

■ (2) Tlie State Government, or, subject to ^ the control of the State Govcin- 

meat, the District Magistrate, may place,— 

(i) one or more Sub-Divisional Magistrates in charge of a Sub-Division, 

and 

(ii) one or more Taluk Magistrates in charge of a Taluk."—Mys. Act 
XIII of 1965, S. 7 (1-10-19051 

Punjab: Haryana: Chandigarh 

In its application to the States of Punjab and Haryana and Union Territory of 
Chandigarh in S. 13 in sub-section (1) for the word “Magistrate," substitute the word 
**Executive Magistrate.” — Punj. Act XXV of 1964, S. 2 and Sch., Pt I, item 7 (2-10- 
1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966^ 

Rajasthan 

Abu Area.—In its application to the Abu area of the State of Rajasthan, the amend¬ 
ment made in S. 13 is the same as that made in (1) of Maharashtra.—Cent. Act XXXVII 
of 1956, S. 119 (1-11-1956). 

Union Territories (except Chandigarh) 

In its application to the Union territories, in S. 13, for the word ‘Magistiate.’ 
substitute the words “Executive Magistrate.”—Act 19 of 1969. S. 3 and Sch., item 6 
(in Delhi, on 2-10-1969), 

- NOTE.—The Act has not been enforced in other territories so far and hence Acts or 
other provisions having application In the Union territories, if any, shall continue 
to be in force: e. g., in Goa, Daman and Diu, there is an order dealing with the 
subject, published in Goa Gaz., dated 28-11-1963, Sr. I, p. 411. 

STATE AMENDMENT 

Section 13-A. 

West Bengal 

In its application to the State of West Bengal, after Sec. 13, insert the following 
section, namely :— 

“13A. Appointment of Sub-divisional Judicial Ma^strates.—(1) The High 
Court may place any Judicial Magistrate of the first or second class, in charge 
of a sub-division, and relieve him of the charge as occasion requires. 

(2) Such Judicial Magistrates shall be called Sub-divisional Judicial Magis¬ 
trates. 

(3) The High Court may delegate its powers under this section to the 
Sessions Judge of the district where the appointment is to be made, subject to 
such conditions, if any, as it thinks fit,"—W- B. Act VIII of 1970, Section 3 and 
S<di., item 9. 


14. Special Magistrates.—^The *[State Government] may confer upon any 
person f[whD holds or has held any judicial post under the Union or a State or 
possesses such other qualifications as may, in consultation with the High Court 


SECTION 14 — SYNOPSIS 
1. Scope. 

ft ‘^Loeal area.** ^ 

* % **Casc^‘’* meaning of. \ 

4» Appolntmeiit to try — Power to 


Milk 


[Vol. 7.1 3 A. M. 38 


. 5. Trial by police-officer. 

€« AppeaL 

e. connotation of a 

Special Magistrate appointed under this 
section is that he should have (a) spe¬ 
cified powers conferrable by the State 
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Gazeue] or Iny of the ooVe Government by notification in the official 

on a Magistrate of the &st se^nd o°r t^^ "“^er this Codh 

to a particular class or p^cX cl “ses of cX o 
in any local area outsfdrthe prSScy tXI.’t “ 

ed fo?such\iJ^fXtre''’’nStare Go^ Magi^ates. and shall he appoint- 

direct. ^ ® Government] may by general or special Xder 

.h,..A,‘L' :;'.SiS'/rs= sf isss s“ 

belo.i^XVaroftlt^t«l"f Police^fficer 

^ [1882 — S. 14; 1872 — S. 42; 1861 _ Nil.] 

n Substituted for 'Provincial Government' by A. L. O., 1950. 

195^^^ S 4 1956)- Procedure (Amendmeot) Act, 1955 (XXVI of 

- i*.!" —"srr'sv , 


Section 14 — Note 1 (contd.) 

?rer w??h!^ ^^^Sistrate, (b) a local 
wea withm which to exercise those 

^wers, and the jurisdiction to try parti¬ 
cular cases or a particular class of 
cases generally. (’50) 54 Cal WN rp nm 

f^^gistrate can be ap- 
« ^T.. particular case.) •* (’oi) 
1901 Pun Re No. 24 Cr. p. 59 (73) (FB). 

regards the respective scopes 

Section 197 (2) ^d 
relates to the Court 
and the other to the person. Under 
sub-section (2) of Section 197, the sanc- 
tionmg Government may specify a 
Court for the trial of the case but is 
not bound to do so. The word ‘Court’ 
m sub-section (2) of Section 197 can¬ 
not be treated as being the same as a 
person in sub-section (1) of Section 14. 
AIR 1954 SC 362 (363) = 1955 SCR 168 
= 1954 Cri L Jour 1012. 

(3) Under this section the State Gov¬ 
ernment cannot transfer a case from 
one Court to another. (’50) 54 Cal WN 
(2 DR) 157 (184) (DB). 

(4) Where a judicial officer is Invest¬ 
ed with the powers to try summarily 
certain offences as a Special Magistrate 
for a period of six mont^, he cannot 
exercise these powers after the expiry 
of the period without any further 
orders. AIR 1951 All 488 (Pr. 4). 

(5) Where the Special Magistrate 
under this section has to try the case 
entirely under the normal procedure, no 


°i.'^>scrunination arise* ' A Ihw 
vesting discretion in an authority 
under such circumstances cannot be said 
to be discriminatory as such, and is, 
therefore not hit by Article 14 of the 

SC 362 (363) = 
Jour 1012 

= »«59 

persons appointed for a 

Judges of the 
Court and invested 
with the ordinary powers of a Magis- 
trate of the Second Class and directed 
to sit as members of the Bench Magis- 
Court under Section 14 Crimi- 

term of appointment 
OI two of them having expired they 
were not reappointed — Held that by 
^rtue of the amended and renumbered 

, Magistrates continued 

in office until their successors had taken 
charge and they had jurisdiction to 
sit and hear cases. AIR 1963 Ker 200 
= ILR (1962) 2 Ker 531 (DB). 

V. magistrates are appointed 

by State Government for, a specified 
term and they are as good magistrates 
as anybody else, enjoying the first, 
second or third class powers as the 
case may be. (1968) All WR (HC) 281 
« 1968 All Cri R 180. ? 

(8) Creation of special . Courts fbr 
particular class of cases — Speoial Court 
Will always oust jurisdiction of or^- 
Court unless the competent auA- 
ority has kept the jurisdiction of' ordi- 
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STATE AMENDMENTS 

Cuiarat 

In its applicahon to the State of Cuiarat, S. 14 is the same as the one substituted 
in Maharashtra—see Cent. Act XI of 1900, S. 87. 

Maharashtra 

■ ' (1) In its application to the State of Maharashtra— 

(a) for Section 14 substitute the following section, namely,— 

•.u Magistrates.—< 1 ) The State Government may, in consultation 

with the High Court, confer upon any person who holds or has held any judicial 
post under the Union or a Stale, or possesses such other qualifications as may 
in consultation with the High Court, be specified in this behalf by the State 
Government by notification in the Official Gazette, all or any of the powers 
conferred or conferrable by or under this Code on a Judicial Magistrate in res¬ 
ect to particular cases or to a particular class or classes of cases, or in regard 
• to cases generally in any local area. Such Magistrates shall be called Special 
Judicial Magistrates and shall be appointed for such term as the State Govern- 
^Tct consultation with the High Cvurt by general or special order. 



(2) The State Govenitnenl may also appoint executive Magistrates for parli- 
7!ch of particular functions and confer upon them 

tltjZTZ \ llT' Magistrates shall be called Special Executive 

bv ffenP.ll appointed for such term as the State Government may, 

Dy general or special order, diiect: ^ 


1 fcontd.) 

1132 ^ = ^966 MPLJ 

Commandant 6th 

MaEfs&p^fnS"' Class 

tue®nf oflr Section 12 ( 1 ) by vir- 

3eln?id fn h ~ Appointment cannot be 

Section 14. 

2hief prescribed — 

-an be atmoinT^a of municipality 

fication ffig 

cipalitv in officer of muni¬ 

tion 1 % M n®??®*'. provided in Sec- 

1980 LT® fl ®9 20 121 , 22 ) 

” i-n W 82 « I960 MPLJ 372. 

® Special 

0) for a Section 14 

post within^fh!?*” period holds a civil 
Constitution nf Article 311, 

TribunS^®!^?i”f of Industrial 

trate for Magis- 

onactments under Labour 

tlon Sder Notifica- 

1984 An?k « powers is legal. AIR 

U 378 = «64 (2) Cri 

«»*o =» (1063 ) 2 Andh WR 410. 

Section 14 ap- 

Of with powers 

dfetton ovi? Gjuris- 

«Jri Dirtrirt ® Ratna- 

W« SC valid. AIR 

^ SC 728 (7M) 1963 (d ^ri L 639. 


(14) A police officer to be empowered 
with Magisterial powers is not required 
to have requisite qualifications mention- 

<^968) 2 Andh WR 

514 (519). 

. (15) Sar Panch of Nyaya Panchayat 
IS not a person performing duties of 
Honorary Magistrate under Cr. P. C. and 
is not disqualified from being elect¬ 
ed as Adhyaksha of Zilla Parishad. AIR 
1969 All 65 (67) (DB). 

(16) Powers of a Presidency Magis. 
trr.te conferred on a Special Judicial 
Magistrate as such — State Government 
can confer such powers. 66 Bom LR 17 
(DB). 

(17) By the amendment in Section 14 , 
Cr. P. C. by Act 26 of 1955 the scope of 
any person in sub-section ( 4 ) has been 
narrowed down as sub-section ( 4 ) is 
subject to the provisions of sub-sec¬ 
tion ( 1 ) and no police officer who docs 
not possess the qualifications given in 
sub-section (l) can be appointed as 

Magistrate. (1968) 2 Andh WR 514 
(518). 

Deputy Superintend- 
Assistant District 
Superintendent of Police are of equal 

a power can validiv be 
the Deputy Superintendent 
or Police under Section 14 ( 4 ) Cr P r 
(1968) 2 Andh WR 514 (519) 

2. “Local area.'*— ( 1 ) in this serfinn 

the term “local area” is wide enough to 
permit the inclusion of a whole State 
(except the presidency-towns) within 

a Special Magistrate. 

(01) 1901 Pun Re No. 24 Cr. p. 59 (62 
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Provided that no powers shall be conferred under this sub-section on any 
police officer below the grade of Assistant ®[or Deputy] Superintendent and no 
power shall be conferred on a police officer except so far as may be necessary 
f;)r preserving the peace, preventing crime and detecting, apprehending and 
detaining offenders in order to their being brought before a Magistrate, and for 
ihe performance by the officer of any other duties imposed upon him by any law 
lor the time being in force. 

(3) The State Government may delegate, with such limitations as it may 
think fit, to any other officer under its control the powers conferred by sub¬ 
section (2)”.—Bom. Acts XXIII of 1951 (l-7-1953)j XXXIX of 1955; and 

XX of 1956 (18-4-1956). ' ' 

[“] Inserted by Bom. Act XX of 1956, S. 2 (18-4-19561. 

(b) excluding the transferred territories, and lo the Saurashtra area of the State 
of Bombay, in sub-section (3) of Section 14 for the word, brackets and 
figure “sub-section (2)’* the words, brackets and figures “sub-section (1) or 
sub-section (2)” shall be substituted.—Bom. Act XVII of 1958, S. 2 (13-2- 
1958). 

.,) After the reorganisation of the State of Bombay in 1956, S. 14 as sub'stituted 
and amended by the above-mentioned Bombay Acts was extended to the newly added 
areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9- 
1959.—Bom. Act XCVTI of 1958. 


Section 14 — Note 2 (contd ) m 

64, 68, 70. 78) (FB) AIR 1959 All 82 
(Pr. 47) = 1959 Cri L Jour 113. 

(2) The term includes and was in¬ 
tended to include a “district'*. (’98) 25 

Cal 858 (862) (DB). 

(3) “Local area” means any specified 
area which may be specified in the 
order. AIR 1959 All 82 (Pr. 47) = 1959 
Cri L Jour 113. 

(4) Where the Government of the 
Punjab appointed a Special Magistrate 
under this section with all the powers 
of a Magistrate of the first class in re¬ 
gard to cases generally throughout the 
Punjab, it was held that the appoint¬ 
ment was not ultra vires, inasmuch as 
the words “local area” could be extend¬ 
ed to cover the whole province. AIR 
1918 Lah 196 (197) = 19 Cri L Jour 310 
(DB). 

(5) The* words “local area” cannot be 
interpreted as including areas outside 
the State. (’01) 1901 Pun Re (Cr) No. 24, 
p. 59 (69) (FB). (Per Clark. C. J.) 

(6) Though the expression “local area” 
is wide enough to include the entire State, 
the Code contemplates appointment 
of a Special Magistrate having jurisdic¬ 
tion within an entire district or a cer¬ 
tain area within it; and a person on 
whom are conferred magisterial powers 
in the entire area of the State would 
be considered to be a District Special 
Magistrate for each district. AIR 1952 
All 70 (Pr. 5) = 1952 Cri L Jour 199. 

(7) It is incumbent upon a State Gov¬ 

ernment conferring powers under this 
section to define the local area within 
which the Special Magistrate is to exer- 
else the power. (’01) 1901 Pun Re 

No. 24, Cr. P. 59 (62, 69. 73) (FB) •* 
AIR 1959 All 82 (Pr. 49) = 1959 Cri L 
Jour 113. 


(8) It is within the ambit of the 
power under Article 154 of the Constitu¬ 
tion conferred upon the Governor, that 
he may direct at what place or places 
the officers of the Government shall 
perform their duties, including the place 
or places at which a Special Magistrate 
shall exercise powers conferred upon 
him by a notification under this sec¬ 
tion. AIR 1956 All 448 (Pr. 4) (DB). 

3. “Case,” meaning of.— (1) The 

word ‘case’ in this section does not 
necessarily mean a single charge; it 
comprises all charges or classes of 
charges. AIR 1927 Bom 501 (503 508) — 
28 Cri L Jour 1012 (DB) *• AIR 1931 
Bom 517 (519) = 33 Cri L Jour 68 (DB). 

(2) Power of a Presidency Magistrate 
conferred on a • Special Magistrate in 
respect of a case — Power is in respect 
of the whole of the information referred 
to there. 66 Bom LR 17 (DB). 

(3) Where the Government appointed 
a Special Magistrate under this section 
“to try the case relating to the prosecu¬ 
tion of Mr. C.” it was held that the 
Magistrate was empowered to try all the 
charges that may be laid against 
that person in that prosecution. AIR 
1927 Bom 501 (503, 508) = 28 Cri L Jour 
1012 (DB). 

(4) The Court of Special Magistrate for 

the district of Indore appointed under 
the Law Department’s Notification 
No. 190 (5) J 840-4-52 dated 14th October. 
1954 which has been published in the 
Madhya Bharat Government Gazette 
dated 31st October, 1954, has no juris¬ 
diction to try offences under the Indore 
Penal Code. AIR 1957 Madh ^ 115 

(Pr. 6) = 1957 Cri L Jour 449. 

(5) A judge who has been empower¬ 
ed by the Local Government to try cases 
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Mysore 

, In its application to the State of Mysore, for Secti<)n 14, snhstitnte the following 

*T4. Special Magistrates.—(1) The State Goveniinent niay, in consultation 
with the High Court confer upon any person who holds or has held any judicial 
I post under the Union or a State, or possesses such other qualifications as may, 

^ in consultation with the High Court, be specified in this behalf by the State 

Government by notification in the Official Gazette, all or any of the powers 
' conferred or conferrable by or under this Code, on a Judicial Magis?rate in res¬ 
pect to particular cases or to a particular class or classes of cases, or in regard 
; to cases generally in any local area. Such Magistrates shall be called Special 

I Judicial Magistrates and shall be appointed for such term as the State Govern¬ 

ment may, in consultation with the High Court, by general or special order, 

' direct. 

(2) The State Government may also appoint isxecutive Magistrates tor parti¬ 
cular areas or for the p<rl«)nnance of particular functions and confer upon them 

• ' such powers as it deems fit. Such Magistrates shall be called Special Execiilive 

Magistrates and shall be appointed for such term as the State Government may., 
! oy general or special order, direct: 

^ I , S 

^ Provided that no powers shall be conferred under this sub-section on anv 

police officer below the grade of Assistant or Deputy Superintendent and no 
' power shall be conferred on a police officer, except so far as may be necessaiv 
for preserving the peace, preventing crime and detecting, apprehending and 
detaining offenders in order to their being brought before a Magistrate. an<l for 
the performance liy the officer of any other duties imposed upon him l;y any 
iaw for the time being in force. 

(3) The State Government may delegate, with such limitations as it mav 
think fit, to any other officer under its control the powers confeired by sub-sec¬ 
tion (2).”~Mys Act 13 of 1965, S. 7 (1-10-1965;. 


iPuTiiab: Haryana: Chandigarh 


In Its application to the States of Punjab and Haryana and Union Territory of 
Ghandigarh, for Section 14 substitute the following section, namely :_ 

J Special Judicial Magistrates,—^The State Government mav, in consulta¬ 

tion with, the High Court, confer upon any person who holds or has held any 
judicial post under the Union or a State or posse.sses such other qualifications as 
■ consultation with the High Court, be .specified in this behalf b\- the State 


Section 14 — Note 3 (contd.) 

rlJn!' ^22. 121 and 396, Pen 

Po try a case under Sec. 3S 

A under the special proc 
°ure. AIR 1933 Rang 116 (117) = , 
Cri L Jour 929 (DB). 

— Power 
power to ‘try a cas 
would necessarily include the power 
Wke cognizance. Therefore, where 

appointed under this se 
a case, he can commit tt 
accused for trial before a Court of Se 

520) 

^ Crf L Jour 68 (DB). 

, by police-officer.— (i) Sul 

offw" e^^ressly prohibits a polio 
Officer from being vested with powe: 

Where a District Superii 
of a Police in charge of the polit 

1 who was appointed a Spi 
tw tried a case, it was he) 

tT.?‘ « was illegal. (’92-96) 

i® <2) of the Central R< 
serve Police Force Act (1949) provide 


that notwithstanding anything contain, 
ed in the Code of Criminal Procedure, 
1G98, the Central Government may in¬ 
vest the Commandant or an Assistant 
Commandant with the powers of a 
Magistrate of any class for the purpose 
of inquiry into or trying any ollence 
committed by a member of the Force 
and punishable under that Act or any 
olTence committed by a member of the 
Force against the person or property of 
another member. The proviso to the 
section then provides for inquiry and 
trial by ordinary criminal Courts in 
certain cases. See Central Reserve 
Police Force Act (66 of 1949), Section 16 
( 2 ). • 

6. Appeal.— (Ij An appeal from an 
order of a Special Magistrate appointed 
under this section for a whole State, 
lies to the Sessions Judge within the 
local limits of whose jurisdiction the 
Special Magistrate holds "his Court in 
disposing of the case. AIR 1918 Lab 
196 (1971 = 19 Cri L Jour 310 (DB). 
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Oovemment by notification in the Official Gazette, all or any of the powers con¬ 
ferred or conferrable by or under this Code on a Judicial Magistrate in respect 
to particular cases or to a particular class of cases, or in regard to cases general¬ 
ly in any local area. Such Magistrates shall be called Special Judicial Magis- 
/ trales and shall be appointed for such term as the State Government mav. in 
consultation with the High Court, by general or special order direct.”—Punjab 
Act XXV of 1964, S. 2 and Sch., Pt, I. item 8 (2-10-1964) aud Act 31 of 1966, 
Ss. 29 and 88 (1-11-1966). - 

Rajasthan 

Abu Area.—In its application to the Ahu area of the State of Rajasthan, the 

amendment made in S. 14 is the same as that made in (1) (a) of Maharashtra Cent 

Act XXXVII of 1956, S. 119 (1-11-1956). 

Union Territories (except Chandigarh) 

In its application to the Union territories, for Section 14 substitute the following, 
lameiy :— 

“14. Special Executive Magistrates.—^The State Government may appoint 
Executive Magistrates for particular areas or for the performance of particular 
functions and confer on them such powers as it deems fit. Such Magistrates 
shall be called Special Executive Magistrates and shall be appointed for such 
term as the State Government may, by general or special order, direct.” — Act 
19 of 1969, S. 3 and Sch., item 7 (in Delhi on 2-10-1969). 

NOTE.—In other Union territories the Act has not been enforced so far. In Goa. 
Darhan and Diu G. D. and D. (Separation of the Judicial and Executive Func¬ 
tions) Order, 1963, published in Goa Gaz., 28-11-1963, Sr. I, p. 411 shall con¬ 
tinue to have force. Other Acts, if any, having force in Union territories or 
their part shall also continue to be so thereat. 

West Bengal 

In its application to the State of West Bengal, for S. 14, substitute the follow- 
ing namely :— 

“14. Special Executive and Judicial Magistrates: 

(1) The Slate Government may confer upon any person who possesses such 
tjualificalions as may be specified in this behalf by the State Government, by 
notification in the Official Gazette, all or any of the powers conferred or con- 
fcrrable by or under this Code, on an Executive Magistrate of the first, second 

or third cla.ss for a particular purpose or for particular purposes in auv local 
area, outside the Presidency-town. 

(2) Such Magistrates shall be called Special Executive Magistrates and shall 

be appointed for such term as the State Government may, by general or special 
order, direct. ’ 

(3) The State Government may delegate, with such limitation as it thinks 
bt, to any officer under its control the powers conferred by sub-section (1). 

(4) The State Government may, in consultation with the High Court con¬ 
fer upon any person who holds or has held any judicial post under the Union 

possesses such other qualifications, as may, in consultation with 
the High Court, be specified in this behalf by the State Government by notifica¬ 
tion in the Official Gazette, all or any of the powers conferred or conferrable.by 
or under this Code, on a Judicial Magistrate of the first, second or third class 
in regard to particular cases or to a particular class or particular classes of cases, 
or *n regard to cases generally, in any local area, outside the Presidency-town. 

(5) Such Magistrates shall be called Special Judicial Magistrates and shall 
be ^pointed for such term as the State Government may, in consultation with 
die High Court, by general or special order, direct. 

(6) No powers shall be conferred under this section on any police-officer 
nelow the grade of Assi.stant District Superintendent, and no powers shall be 
conferred on a pohce-oificer except so far as may be necessary for preserViiig 
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Ihe peace, preventing crime and detecting, apprehending and detaining offenders 
• in order to their being brought before the appropriate Magistrate and for the per¬ 
formance by the officer of any other duties imposed upon him by any law for 
the time being in force."—W. B. Act VIII of 1970, S. 3 and Sch., item 10. 

X 

15. Benches of Ma^strates.—(1) The ®[State Government] may direct any 
two or more Magistrates in any place outside the Presidency-townsf to sit together 
as a Bench, and may by order invest such Bench with any of the powers conferred 
or conferrable by or under this Code on a Magistate of the first, second or third 
class, and direct it to exercise such powers in such cases, or, such classes of cases 
only, and Within such local limits, as the •[State Government] thinks fit. 

(2) Powers exercisable by Bench in absence of special direction.—Except as 
otiierwise provided by any order under this section, every such Bench shall have 
the powers conferred by this Code on a Magistrate of the highest class to which 
any one of its members, who is present taking part in the proceedings as a member 
of the Bench, belongs, and as far as practicable shall, for the purposes of- tins 
Code, be deemed to be a Magistrate of such class 

[1882 — S. 15; 1872 — Ss. 50 and 51; 1861 — Nil.] 

[•] Substituted for ‘Provincial Government’ by A. L. O., 1950. 

[t] For definition of Presidency-town, see General Clauses Act (X of 1897), S. 3 (44). 


STATE AMENDMENTS 

Gujarat 

V 

In its application to the State of Guiarat, the amendment made in S. 15 is the 
same as that made in Maharashtra, subject however to the adaptation that in its appli- 


SECTION 15 — SYNOPSIS 

1. Scope and object. 

2. Powers of Benches. 

3. Local limits. 

4. Constitution of Bench — Effeci on 

decision. See Section 350-A. 

5. Classes of cases to be tried. See 

Section 16. 

*• Difference of opinion. See Sec¬ 
tion 16. 


1. Scope and object.— (i) when a 
2i***^®j of Magistrates in a place are 

this section to “sit 
if Bench, it does not mean 

them should sit together in 
and that only when they do so 
«« fhe powers conferred 

w tte Bench under this section. The 

^ exercised by any Bench 
“ oo^^stitUted under the next sec- 

Magistrates directed to 
together" as a Bench under this 

Bom 176 (177. 178) = 
« Crl L Jour 592 (DB). 

Cri L Jour 572 
rJr«' (Bench means two or 

more rubbers constituting the Bench.)] 


nJflw objeci of constituting a 

• Magistrates is that the Magis- 

lufj? imposing Bench should in- 
OMd^y and coHeCtively give their 
amn^n and apply their min^ to the 
of ^the evidence and the deter- 
o ya tlon of the points at issue and 
ft ^ Independent judgment in 
merits of the case. AIR 
1943 Pdt-38i (382) = 45 Cri L Jour 88 


** AIR 1922 Oudh 21 (22) = 23 Cri L 
' Jour 696. 

[See also (’58) 1958 Cri L Jour 572 
(Pr. 4) (Cal). (Bench of two under 
Bengal Village Self-Government Act (5 
of 1919) — Conviction based on inspec¬ 
tion and report by only one of them 
is not legal.)] 

(3) Where in a trial before a Bench of 
two Magistrates, one of them recorded 
the evidence, while the other was 
attending to some other case and a joint 
judgment was delivered with the signa¬ 
tures of both, it was held that such' a 
procedure defeated the very object with 
which a Bench is constituted, and the 
judgment was set aside. AIR 1922 Oudh 
21 (22) *= 23 Cri L Jour 696. 

(4) The mere fact that one of the two 
Magistrates constituting a Bench did not 
sign the statement of witnesses and the 
chargesheet does not show that he was 
absent or was not paying attention to 
the proceedings and cannot serve as a 
ground for setting aside the conviction. 
AIR 1942 Oudh 423 (423) = 43 Cri L 
Jour 646. 

(5) Bench of Magistrates is under 
the Code of Criminal Procedure, sub¬ 
ordinate to the District Magistrate. AIR 
1961 Ker 194 (196) = 1961 (2) Cri LJ 
89 = 1961 Ker LT 130. 

2. Powers of Benches.— (1) A Bench 
composed of Magistrates having third 
class magisterial powers may be inv^- 
ed with the ordinary or additional 
powers of second class Magistrate. AIR 
1928 Sind 1 (5) = 28 Cri L Jour 913 
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cation to the City of Ahmeclahad for the words “Greater Bombay” the words “City of 
Ahmedabad be substituted—Cent. Act XI of 1960, S. 87 and Gui. Act XIX of 1961 
S. 15 (4-11-1961) 

Maharashtra 

••th application to the State of Maharashtra in sub-section (1), for the words 

me ^tate Government may direct any two or more Magistrates in any place outside 
the Presidency-toxsms' substitute the words “the State Government may. in consulta¬ 
tion with th{ High Court, direct any two oi more Judicial Magistrates in any place 
outside Greater Bombay.”—Bombay Act XXIII of 1951. S. 2 and Sch. (1-7-1953). 

(2) After the reorganisation of the State of Bombay in 1956, the amendment made 
m Section 15 by the above-mentioned Bombay Act is extended to the newly added 
areas of H>’derabad, Kutch and Saurashtra and the region of Vidarbha of the new SUt© 
ot Bombay as from 1-9-1959 by Bombay Act XCVII of 1938, 

Mysore 

In sub-section (I), for the word “Magistrates” substitute the word “Judicial Maeis- 
trates . _ Mys. Act XIII of 1965, S. 8 (1-10-1965). 


Punjab: Haryana: Chandigarh 

In it.s application It the States of Punjab and Har>-ana and the Union Territory of 
iia'inely—sub-section (1) of S. 15 following sub-section shall be substituted. 

(1) The High Court may direct any two or more Judicial Magistrates m 
any place m the State of Punjab to sit togeiher as a Bench, and may by order 
invest such Bench with any of the powers conferred or conferrable by or under 
this Code on a Judicial Magistrate of the first or second class, and direct it to 


Section 15 — Note 2 (contd.) 

(FBi. (Aston and DeSouza, A. J. Cs.. 
Dissenting.) 

(2i It is not competent to the State 
Government to invest a Bench of Magis¬ 
trates with the incidental or ordinary 
powers of a second class Magistrate 
without having powers to try second 
class cases or. to invest a Bench with 
the additional powers of a second class 
Magistrate without having other powers 
conferred by the Code on a second class 
Magistrate. AIR 1928 Sind 1 (5. 8) « 
28 Cri L Jour 913 (FB). 

(3) Where a notification of a Provin¬ 
cial Government issued under this sec¬ 
tion purported to invest a Bench of 
Magistrates, individuals of which had 
third class powers, with the ordinary 
powers of a second class Magistrate, but 
did not expressly invest the Bench with 
jurisdiction to try offences cognizable by 
a Magistrate of the second class, it was 
held that the Court could supply the 
omission in the notification and that the 
Bench must be taken to have been in- 
vested with powers to try offences tri¬ 
able by second class magistrates. AIR 
1928 Sind 1 (7, 9) = 28 Cri L Jour 913 
(FB). (Aston, and DeSouza, A. J. Cs.. 
Dissenting.) 

(4) A Magistrate who is a member 

of a Bench cannot act independently un¬ 
less he is so authorized. For in¬ 
stance, he cannot, by himself, record a 
statement under Section 164. (’02) 29 

Cal 483 ( 486) (DB). 


^^9 ^’58) 1958 Cri L Jour 572 

(573) (Cal). (Bench of two, under 
Bengal Village Self-Government Act (5 
of 1919) — Conviction of accused on 
local inspection and report of only one 
member of Bench — Conviction is il¬ 
legal.)] 

(5) Where a Bench of two Magistrates 
invested with first class powers but 
neither of whom individually had such 
powers, began the hearing of a case tri¬ 
able by a Magistrate of the first class 
and at an adjourned hearing only one 
of them was present, it was held that 
he was not competent to try the case 
alone. (’78) 2 Cal L Rep 348 (349) (DB). 

(6) Where the accused was charged 
under Section 430 Indian Penal Code but 
the Bench Magistrates had no jurisdic¬ 
tion to try an offence under that sec¬ 
tion. they can try him for a lesser 
offence under Section 426 Indian Penal 
Code for which they had jurisdiction. 
AIR 1931 Mad 494 (495) = 32 Cri L Jour 
971. 

(7) It is only in cases where the Gov¬ 

ernment constitute a Bench in a parti¬ 
cular locality, without naming it as a 
first, second or third class Bench that 
the provision contained in Clause* (2) of 
Section 15 would apply. It follows that* 
if the Government constitute a particu- ’ 
lar Bench as a second class Bench, it 
will always be a, second class Bench, 
even though one of tbe Magistrates who 
sits on the Bench is a Special Magis¬ 
trate invested with First Class powers. 
AIR 1963 Ker 200 (201, 202) — 1963 (2) 

Cri LJ 21 « 1962 Ker LT 975 (DB). 
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exercise such powers in such cases, or, such classes of cases only, and st/ilhin 
such local Jiniits, as the Hijili Cotirt Ihinks fit.”—Pinij. Act XXV of 10(i5, 
S. 2 and Sch., Pt. I, Item 9 (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 

Rajasthan 

Abu Area.—^In its application to fhe Ahu area of the State of Rajasthan, the 
amendment made in Section 15 is the Mime as dial made in (1) of Mahaiashtia.—0*iit 
Act XXXVII of 1956, S. 119 (1-11-1956). 

Union Territories (except Chandigarh) 

In its application to the Union territories, in S. 15, for suh-seclion (1), substitute 
the following, namely— 

“(1) Benches of Judicial Magistrates.—The State Government in consulta- 
^ don with the High Court, may direct any two or more Judicial Magistrate.s in 
Any place in a Union territory to sit together as a Bench and may by order 
! ‘ invest such Bench with any of the powers conferred or confcrrable by or under 

,. this Code on a Judicial Magistrate of the first or second class, and direct it to 
exercise such’ powers in such cases, or, such classes of cases only and wilhin 
such local limits as the State Government, in consultation with the High Cmirt, 
-» thinks fit.”—Act 19 of 1969, S. 3 and Sch., Item 8 (in Delhi on 2-10-1969;. 
■Vest Bengal 


In its application to the State of West Bengal, \n Section 15— 

(a) in the marginal note,' for the words “Benches of Magistrates”, substitute 
“Benches of Judicial Magistiates'*; 

(b) (i) in sub-section (1), after the words “State Government” in the two places 

■ they occur, insert the words “in consultation with the High Court”. 

Magistiates” substitute “or more Judicial Magistrates"; 
111 ) for the words “a Magistrate” substitute “a Judicial Magistrate"; 

(c) for the words “a Magistrate” in the two places thev occur, substitute “a 
Judicial Magistrate.”—W. B. Act 8 of 1970, S. 3 and Sch., item 11. 

frame rules for guidance of Benches.—The * [State Govern- 

^ “[State' Government], the District 

consistent with this Code for the 
Magistrates’ Benches in any district respecting the following sub- 


(a) the classes of cases to he tried; 

(b) the times and places of sitting; 


Section 15 (contd.) 

the ^*“**S;— H) The limits 

Benches are to 1 
the order of the Sta 
anH niade under this sectio 

Sectimf Magistrate cannot und< 

tortal the ten 

tratpfi Benches of Magi 

trates. ( 74 ) 21 Suth WR 45 (46) (DB) 

aecialon^ See Section 350-A. 

Se^OT™.’ *" *’* 

tion o' opinion.- See 

Seetlon 16 — Note 1 

(oH^ not desirable to place 

Magistrates cases i 

thobSf questions of fact or la 

the ?Jo' 7 ncial Government 

to the pow 

w do^ 80 . (76) 2 Cai 23 (32J (DB) 


AIR 1925 Mad 64 (67) = 25 Cri L Jour 
1070. 

(2) An offence under Section 3, sub¬ 
section (12) of the Madras Towns Nuis¬ 
ances Act (3 of 1889) falls within R. 1. 
Clause (21 of the rules framed by the 
Madras Government under this section, 
and is therefore triable by a Bench of 
Magistrates. AIR 1923 Mad 191 (192) = 
24 Cri L Jour 110. 

(3) The Government of Bengal fram¬ 
ed a rule under this section in 1906 pro- 
vidirtg that when the nunaber of mem¬ 
bers of a Bench is even and they are 
cQually divided in opinion, the case shall 
be referred back to the District 
Magistrate or the Sub-Divisional Magis¬ 
trate. AIR 1918 Cal 304 (305) = 19 Cri 
L Jour 312 (DB). 

(4) According to the rules made by 
the Government of the United Pro¬ 
vinces, where an even number of 
Magistrates constituting a Bench is 
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(c) the constitution of the Bench for conducting trials; 

(d) the mode of settling differences of opinion which may'arise between the 
Magistrates in session. 

[1882 — S. 16; 1872 — Ss. 52, 53; 1861 — Nil.] - 
i®J Substituted for ‘Provincial Government’ by A. L. O., 1950. 


STATE AMENDMENTS 

Gujarat 

In its application to the State of Gujarat, the amendment made in S. 16 is the 
same as that made in Maharashtra.—See Cent. Act XI of 1960, S. 87, 

Maliarashtra 

(1) In its application to the State ot Maharashtra m S. lb lor the words “the State 
Government may, or, subject to the control of the State Government, the District 
Magistrate” substitute the words “the High Court, subject to the sanction of the State 
Government.”—Bom. Act XXIII of 1951, S. 2 and Schedule (1-7-1953). 

(2) After the reorganization of the State of Bombay in 1956, the amendment made 
in S. 16 by the above-mentioned Bombay Act is extended to the newly added areas of 
Hyderabad, Kulch and Saurashtra and the region of Vidarbha as from 1-9-1959 by 
Bom. Act XCVII of 1958. 

Mysore 

In Section 16 ol the principal Act. lor the words “the State Government may, or,, 
subject to the control of the Stale Government, the District Magistrate’’, the words 
“the High Court, subject to the approval of the State Government” shall be substituted 
—Mys Act XIII of 1965, S. 9 (1-10-19651 


Punjab: Haryana: Cliandigarh 

In its application to the States ot Punjab and l^aryana and Union Territory ol 
Chandigarh, in Section 16,— 

. (i) for the words “the State may, or, subject to the control of the State Govern¬ 
ment, the District. Magistrate” substitute the words “the. High Court, sub¬ 
ject to the approval of the State Government”; 


Section 16 — Note 1 (contd>) . 
equally divided in opinion, the accused 
is entitled to an acquittal. AIR 1917 
All 317 (318) = 18 Cri L Jour 506 (507). 

fSee also AIR 1915 All 96 (97) = 

16 Cri L Jour 113. (Principle of this 
rule should be applied even to a case 
to which this rule has not been express¬ 
ly made applicable.)] 

(5) In the absence of a rule, a Bench 
of Magistrates equally divided in its 
opinion about the guilt of the accused 
cannot acquit the accused just because 
the Government have recommended the 
adoption of a rule containing such a 
clause. The correct order for the Court 
to pass in such a contingency is to ad¬ 
journ the case and hav.e it retried be¬ 
fore a reconstituted Court. 1950 All L 
Jour 741 (743). 

(6) The giving of the vote by the 
President of the Bench on the question 
of the sentence of the accused found 
guilty by a majority, though he was one 
of the minority who thought the accused 
was not guilty, is not illegal. AIR 
1927 Mad 500 (500, 501) = 28 Cri L Jour 
310. 

17) Executive power of Governor 
under Article 154 of Constitution — It 
includes superintendence, direction and 


control of civil Government — It is 
within the ambit of this power that Gov¬ 
ernor may direct at what place or 
places special Magistrate shall exercise 
powers conferred upon him by notifica¬ 
tion under Section 14, Criminal P. C. — 
Provisions of Section 16 are not incon¬ 
sistent with this view as that section is 
concerned only with the power to frame 
rules. AIR 1956 All 448 (448) (DB). 

(8) Cases of defamation are technical 
and ordinarily should not be tried by a 
Bench of Honorary Magistrates. 1937 
AMLJ 121 (122). 

(9) Travancore Regulation (5 of 1967) 
— Rules under — Rule 10 as renumber¬ 
ed in 1938 — Judges of Village Pancha- 
yat Court appointed for period of two 
years — These Judges invested with 
powers of Second Class Magistrates and 
directed to sit on Bench Court Term 
of some of them expired — They conti¬ 
nue in office until their successors have 
taken charge — Such members have 
jurisdiction to sit in trial and hear and 
decide cases. AIR 1963 Ker 200 (202) = 
1963 (2) Cri IiJ 21 = 1962 Ker LT 975 
(DB). 

(10) See also under Sections 350-A and 
367. 
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(ii) for Wie* words “Magistrates* B(‘nches” stibstitute the words ‘‘Judicial Magis¬ 
trates* Benches".-^Pun). Act XXV of 1904, S. 2 and Sch.. Pt. I. item (it)) 
‘ (2-10-1964) and Act 'Si of 1966, Ss. 29 and 88 (1-11-1966). 

Rajasthtoi 

Abu Area.—In its application to the Ahu area of the State of Rajasthan, the 
unendment made in S. 16 is the same as that made in (1) of Maharashtra. — Cent. 
Act XXXVII of 1956, S. 119 (1-11-1956). 

Union Territories (except Chandigarh)^ 

' In its application to the Union territories, in Section 1ft— 

' (i) for the words “State Government... .District Magistrate**, substitute the words 
“the High Court, subject to the approval of the Stale Government”; and 

^ ^i) for the words “Magistrates* Benches*’, substitute “Judicial Magistr;itr-s* 

Benriies.”—Act 19 of 1969, S. 3 and Sch., item 9 (in Delhi on 2-10-1969). 

West Bengal * 

'' In its application to the State of West Bengal, in S. 16,— 

(i) for the words “State Government... .the District Magistrate", substitute the 

words “High Court, with the previous approval of the Slate Government"; 

(ii) for the words “Magistrates' Benches" substitute the words “Douches of Judi¬ 

cial Magistrates"; and 


(iii) for the words “Magistrates in Sessions", substitute "judieja) Magistiate.s in 
Session.”—W. B. Act VIII of 1970, S. 3 and Sch., item 12. 

17, Subordination of Magistrates and Benches to District Magistrate.—fl) All 
Mi^strates appointed under Sections 12, 13 and 14, and all Benclies constituted 
under Section 15, shall be subordinate to the District Magistrate, and he may, 
from time to time, make rules or give special orders consistent with this Code us 
to the distribution of business among such Magistrates and Benches; and 


(2) To Sub-divisional Magistrate.—Every Magistrate (other than a Sub-divi- 

sional Magistrate) and every Bench exercising powers in a sub division shall also 


Section 17 — Note 1 

of one Court 

Mother IS a matter of statutory pro' 

dependant upon any get 
^ Court is subor 
Court to which appe; 
from its judgmei 
nr which exercises revisior 

subordination of a Maglstrs 
to toe Magistrate of the District is r 

aSn executive, but 

9 judicial functioi 

knri 205 207. 212) (SET) ** ('85) 

Bom 100 (102. 103) (DB). 

MleULi! JO'npefent to the Distr; 
ordSS^f^f to supervise the Courts su 

8tnic«on«^° general i 

and^h? procedure, punishmer 

of direction. (*05) 

No. V -(DB)."® «« «= 

Magistrate shou 
have tl 
2** controlling the jut 
subordinate Mne 

Mteg. (98) 1896 All WN 1S4 (155) (DI 


(5) A First Class Magistrate is sub. 
ordinate to the District Magistrate and 
not to the Additional District Magis¬ 
trate. AIR 1953 Mad 956 (958) = 1953 
Cri L Jour 1780. 

(6) Where the Magistrate before whom 
an application was made for filing a 
complaint against the opposite party 
under Section 188, I. P. C.. refuses to 
file such a complaint, it is only the Dis- 
trict Magistrate to whom the Magistrate 
is subordinate who is competent to file 
the complaint under that section. AIR 
1959 Cal 450 (451) = 1959 Cri L Jour 
833. 

(7) A Sub-divisional Magistrate is sub¬ 

ordinate to the District Magistrate. AlH 
1941 Oudh 388 (391) = 42 Cri L Jour 
478 ** AIR 1927 Pat 111 (112) 28 Tri 

L Jour 353 (DB) •• (’42) 7 Mad IICR 

(App) 5 (5). 

(8) A Special Magistrate appointed 
under Section 14 is subordinate to the 
District Magistrate who can give dhec- 
tion about the distribution of work 
among him and other Magistrates and 
is also subordinate to the Sub-divisional ’ 
Magistrate within whose sub division !ip 
exercises jurisdiction. If the local area 
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be subordinate to the Sub-divisional Magistrate, subject, however, to the general 
control of the District Magistrate. 

(3) Subordination of Assistant Sessions Judges to Sessions Judge.—All Assistant 
Sessions Judges shall be subordinate to the Sessions Judge in whose Court they 
exercise jurisdiction, and he may, from time to time, make rules consistent with 
tins Code as to the distribution of business among such Assistant Sessions Judges. 

(4) The Sessions Judge may also, when he himself is unavoidably absent or 
incapable of acting, make provision for the disposal of any urgent application by 
an Additional or Assistant Sessions Judge or, if there be no Additional or Assistant 
Judge, by the District Magistrate, and such Judge or Magistrate shall have jurisdic¬ 
tion to deal with any such appb'catiou. 

(5) Neither the District Magistrate nor the Magistrates or Benches appointed 
or constituted under Sections 12, 13, 14 and 15 shall be subordinate to the Sessions 
Judge, except to the extent and in the manner hereinafter expressly provided. 

[1882 — S. 17i 1872 — S. 37. Para. 2 and S. 41; 1861 — Nil.l, 

* 

OBJECTS AND REASONS 


Snh-sccHon (4).—“We have recast .sub-section (4) so as to provide for urgent ap- 
pHcaiions being disposed of by the District Magistrate in the frequent case where there 
is no Additiojjal or A.ssi.stant Judge, for the division in question.'—S. C. R., 1698. 


STATE AMENDMENTS 

Oiijarat 

In its application to the State of Gujarat the amendments made In S. 17 are the 
^ame as those made in Maharashtra—see Cent. Act XI of 1960, S. 87. 


Section 17 — Note 1 (contd.) 
oyer which a Special Magistrate exer¬ 
cises jurisdiction extends over several 
districts he will be subordinate to the 
District Magistrate of the various dis¬ 
tricts with respect to the case arising 
in their respective districts and also 
subordinate to the various Sub-divi¬ 
sional Magistrates with respect to cases 
arising within their respective sub-divi¬ 
sions and pending before him. This 
subordination is not dependent on his 
place of sitting whether that be a fix¬ 
ed place or not. AIR 1952 All 70 (Pr. 7) 
« 1952 Cri L Jour 199. 

[But see AIR 1952 Raj 96 (Pr. 4) ^ 
ILR (1952) 2 Raj 41 *= 1952 Cri L Jour 
1048.] 


(9) Bench of Magistrates are under 
the Code of Criminal Procedure, sub¬ 
ordinate to the District Magistrate. 
AIR 1961 Ker 194 (196) = 1962 (2) Cri 
LJ 89 = 1961 Ker LT 130. 

(10) A Special Magistrate will be sub¬ 
ordinate to a particular Sessions Judge 
with respect to cases arising from that 
sessions division and not with respect 
to cases of another sessions division if 
he. as a Special Magistrate, has jurisdic¬ 
tion over several sessions divisions. 
AIR 1952 All 70 (Pr. 7) = 1952 Cri L 
Jour 199. 


(11) Appointment of a Special Judi¬ 
cial Magistrate for Bombay and Nagpur 
Districts — There is no anomaly in such 
an appointment — The appointee would 
be subordinate to the Nagpur Sessions 
Judge if he were exercising .jurisdiction 
in respect of cases arising in the 


Nagpur Sessions Division and when act¬ 
ing in respect of cases arising in Bom¬ 
bay Sessions Division he would be sub¬ 
ordinate to the Bombay Sessions Judge. 
(1964) 66 Bom LR 17 (DB). 

(12) A Magistrate attached to a sub¬ 
division is subordinate to the Sub-divi¬ 
sional Magistrate of that sub-division. 
AIR 1918 Pat 172 (173) « 19 Cri L Jour 
126. 

(13) A Magistrate subordinate to 
a Sub-divisional Magistrate is also sub¬ 
ordinate to the District Magistrate 
whose jurisdiction is not ousted or ex¬ 
cluded by that of the former. (’91)' 14 
Mad 399 (400) (DB) ** (’82) 4 All 366 

(370, 371) (DB). 

% 

(14) Additional District Magistrate ap¬ 

pointed under Section 10 (2) and invest¬ 
ed powers of District Magistrate 

— • Can exercise power under Sec. 435. 
(1963) 1 Cri LJ 112 (114) (Assam) (DB). 

(15) Additional sub-divisional Magis¬ 
trate is subordinate to sub-divisional 
Magistrate. 1965 All WR (HC) 833 = 
1965 All LJ 1126. 

(16) The words “other than a Sub- 
divisionai Magistrate’’ in sub-section (2) 
of Section 17 cannot be read as imply¬ 
ing that there can be more than one 
Sub-divisional Magistrate in a sub-divi¬ 
sion. AIR 1958 Madh Pra 184 (187) = 
1958 Cri L Jour 897. 

(17) Sub-section (5) provides that 
neither the District Magistrate nor the 
pther Magistrates shall be subordinate 
to the Sessions Judge except so f^ as 
is expressly provided for in the j Code. 
AIR 1941 Rang 324 (326) = 43, Cn L 
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MiAitriishtra 

U) In its application to the Stale of Maharashtra, iu S. 17—' 

^i) In sub-section (1)~ 

(a) for the words "All Magistrates" substitute the words "All luJicial Magis¬ 
trates”; 


(1)) delete the figures "13”; 

c) for the words “District Magistrates” substitute the words “Sessions 
Judge”; 


(d) delete the word "and” at the end. 

(ii) Delete sub-section (2) and sub-section (5). 

'iii) In the first marginal note to the section for the word 
words "Judicial Magistrates” and for the words “District 
words “Sessions Judge” be substituted. 


“Magistrat(‘s’' the 
Magistrate” the 


(iv) In sub-section (4). for the words “by the District Magistrate and such Judge 
or Magistrate” subtitute the words and brackets “by a Civil Judge (Senior 
■ Division) or if there be no Civil Judge (Senior Division), by the Sessions 
Judge or Additional or Assistant Sessions Judge of an adjoining Sessions 
Division, and such Judge” — Bombay Acts XXIII of 1951, S. 2 and Sth.. 
. (1-7-1953) and LXXl of 1954, S. 2 (29-11-1954). 


(2) After the reorganization of the Stale of Bombay in 1956 the amendments made 
in S. 17 by the above-mentioned Bom. Acts are extended to the newly added areas of 
Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 by 


Bom. Act XCVII of 1958. 


Mysore • 

<. In Section 17 of the principal Act,—» 

(i) in sub-section (1).— 

(a) for the words “All Magistrates” the words “All 

shall be substituted; 

(b) the figures "13” shall be omitted; 


Judicial 


Magistrates” 


Section 17 — Note 1 (contd.) 

Jour 373 (DB) ** AIR 1932 All. 124 (124) 
*= 33 Cri L Jour 474 (DB). 

(18) There is no provision in the Code 
as to the subordination of the Addi¬ 
tional Sessions Judge. AIR 1931 All 435 

» (436, 437) = 33 Cri L Jour 158. 

(19) An Assistant Sessions Judge who 
exercises jurisdiction in the Court of 
Session has no separate or independent 
entity in the sense that the Court over 
which he presides while exercising such 
jurisdiction does not constitute an in¬ 
dependent Court of Session. AIR 1957 
Pat 375 (377) = 36 Pat 995 = 1957 Cri 
L Jour 879 (FB). 


(20) Appellate order passed by Assist 
ant Sessions Judge — Assistant Sessions 
Judge is inferior to Court of Session 
AIR 1962 All 450 (455) = 1962 (2) Cr 
LJ 449 * 1962 All LJ 215. 


(21) It Is only the jurisdiction of the 
Sessions Judge to receive and admit ap¬ 
peal and. If admitted by him. it is with- 
ta.his discretion to transfer it to the 
Awistant Sessions Judge or Additional 
Ses8l<;>n8 Judge for hearing. AIR 1957 
Pat 375 (378) * 36 Pat 995 = 1957 Cn 
L Jour 879 (FB). 


(22) The section does not empower 
the District Magistrate to stay proceed- 
ings pending before subordinate Magis¬ 
trates. AIR 1931 Pat 411 (414) - 33 Cri 
L Tour 147 =-* AIR 1923 Mad 688 (688) 

C5 Cri L Jcur 277. 

[But see AIR 1923 Mad 595 (595) = 
25 Cri L ./our 280.1 

(23) Where a Magistrate is trans- 

ferred from a district, the Magistrate of 
that district has no longer any authority 
to make any arrangement in regard to 
the work of the Magistrate so trans¬ 
ferred. (’96) 19 All 114 (119) - 1896 

All WN 195 (DB). 

(24) The District Magistrate cannot 

delegate his powers of distributing busi¬ 
ness; the power is confined to him. AIR 
1914 All 202 (202) = 15 Cri L 

Jour 584. 

(25) An Additional Sessions Judge 
cannot grant or cancel bail unless power 
to do so is conferred on him under sub¬ 
section (4). AIR 1954 Raj 22 (23) = 1954 
Cri L Jour 119 ** AIR 1930 Rang 335 
(336) = 32 Cri L Jour 148. 

(26) Sessions Judge assigning pending 
bail application for disposal to the Addi¬ 
tional Sessions Judge — Order is not 
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"Sessions Judge” shaU be 

(d) word "and’* at the end shall be omitted; 

(ii) sub-section (2) and sub-section <5) shall be omitted- 

“ H r ££.?■* ™ t 

. j"X:' s s™‘.sT sis.sr'^ '*•. •“■ ■» 

“£i£s“£S5Ht “ “■ 

,. i;s.t"X ;L, ?£rw,jrr,;.“rs- - 

to Uie Chief Judicial Magistrate and he Sessions Judge be subordinate 

special orders consistent ^vlth this Code as tT’thr^distT^ 

Magistrates and Benches. , fl»stnbution of business among such 

2 Magistrates shall be subordinate to the Sessions Judge. . 

vhoi -subordinate to the Sessions Judge in 

consistent with this Code as to thp ’ d K k rtake rules 

Sessoins Judges. * distribution of business among such Assistant 

menpable^ol fetTn^' "'‘T himself is unavoidably absent or 

/.dditional or AssSan^^^^ Provision for the disposal of any urgent application by an 

lodge by the Chief T T’°T Additional or Assistant Sessions 

«-«s; rd.r,Lr.:TiJS‘;;3:;,,r 

^ _ A » ^ ^- - 


Section 17 — Note 1 (contd.) 

incompetent air 543 (54.3, 

n9Lr2‘pl%%^" ’28 = ilr 

(27) A general order by the Session*: 

a^vfew'^tn^^^ under sub-section (4) with 
nf efficient disposal 

1054 r 2? this section. AIR 

r ^ Jour 119. 

power is limited 
^ u urgent application made 
to Court — Hearing of criminal appeal 
pending on file of Sessions Judge is not 
matter commg under category of urgent 
applications. 1968 Cri LJ 419 (4201 = 
(1967) 1 Mys LJ 238. 

(29) The words "inferior Criminal 
Court m Section 435 (1), Cr. P. C. (as 
amended by Bombay Act 23 of 1951) re- 
fer only to judicial magistrates and not 


to executive magistrates like District 
??Tn Sub-Divisional Magistrate. 

^227, 228) - 1967 Cri 

(30) A Sessions Judge has no power 

cases pending on 

Sessions Division. 

LJ ^2S ^ ^ 

(31) Retirement of Sessions Judge can¬ 

not amount to unavoidable absence ^ 
Retiring Sessions Judge cannot confer 
f w®io Section 17 (4). 1968 Cri 

1 Mys LJ 238. 

(32) Magistrate’s order under Sec. 133 
read with Section 140 — Revision — En¬ 
quiry under Sections 133 to 140 is judi, 

though it is before executive 
Magistrate and is subject to revisional 

Court. 70 Bom LR 588 
= 1968 Mah LJ 909 (DB). 
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Pistrict Magistrate and every Executive Magistrate (otiier than a Snh-<livisional Magis¬ 
trate) exereising powers in a sub-division shall also be subordinate to the Sub-divisional 
Magistrates subject, however, to the general control of the District Magistrate. 

(2) The District Magistrate may, from time to time, make rules or give special 
aiders consistent witb this Code as to the distribution of business among the Executive 
Magistrates subordinate to him and as to the allocation of business to an Additional 

jDlstijfit / Magistrate, 

17-B. Courts inferior to the High Court and Court of Session.—Courts of Session 
and Courts of Judicial and Executive Magistrates shall be Criminal Courts inferior to 
the Hi^ Court and Courts of Judicial and Executive. Magistrates shall be Criminal 
Courts inferior to the Court of Session.”—Punj. Act XXV of 1964, S. 2 and Sch., Pt. I, 
item (ii) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 

Rajasthan 

Abu Area.—In its application to die Abu area of the State of Rajasthan, the 
amendments made in Sec. 17 are the same as those made in (1) of Maharashtra.—Cent. 
Act XXXVn of 1956, S. 119 (1-11-1956). 

Unkn Territories (except Chandigarh) 

In its application to the Union territories, for S. 17, substitute the following sec¬ 
tions 

"17* Suboidinarion of Judicial Ma^strales and Benches to Chief Judicial Ma^s- 
trates and of Chief Judicial Magistrates and Assistant Sessions Judges to Sessimis 
Judge.-r41) All Judicial Magistrates appointed under sub^sections (2) and (3) of Sec¬ 
tion 12 and all Benches constituted under Section 15, shall, subject to the control of 
the Sessions Judge, be subordinate to the Chief Judicial Magistrate, and the Chief 
Judicial Magistrate may, from time to time, maJee rules or give special orders consistent 
witii this Code as to the distribution of business among such Magistrates and Benches. 

(2) All Chief Judicial Magistrates shall be subordinate to the Sessions Judge. 

(3) All Assistant Sessions Judges shall be subordinate to the Sessions Judge in 
whose Court they exercise jurisdiction, and the Sessions Judge may, from time to time, 
maJee roles consirtent with this Code as to the distribution of business among such 
Assistant Sessions Judges. 

(4) 'Hie Sessions Judge may also, when he himself is unavoidably absent or in¬ 
capable of acting, make provision for the disposal of any urgent application by an 
Additional or Assistant Sessions Judge, or, if there be no Additional or Assistant Sessions 
Judge ly the Chief Judicial Magistrate, and sudi Judge or Magistrate shall have 
“*f^s^iction tp deal with any such application, 

17-A. Subordination of Executive Magistrates.—(1) All Executive Magistrates ap¬ 
pointed under sub-section (1) of Section 12, Section 13 and Section 14 shall be sub¬ 
ordinate to Uie District Magistrate and every Executive Magistrate (other than a Sub- 
^^'4slonal Magistrate) exercising powers in a sub-division shall also be subordinate to 
the Sub-divisional Magistrate, subject, however, to the general control of the District 

Magistrate. 

(2) The District Magistrate may, from time to time, make rules or give special 
<wdew Consistent with thfa Code as to the distribution of business among Executive 
Ma^rtntes subordinate to him and as to allocation of business to an Additional Dis- 

Wet' Magistrate.' 

» 4 

^ 17-B. Courts inferior to High Court and Court of Session.—Courb of Session and 

Judjdal and Exermtive Magistrates shall be Criminal Courts inferior to the 
Court and Courts of Judicial and Executive Magistrates shall be Criminal Courts 
hucrior to the Court of Session.”—Act 19 of 1969, S. 3 and Sch., item 10 (in Delhi 

a4(N>i9e9) - 
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We^ Bengal 

‘O 'Vase Bengal. f„. s, 17. substCenee die following 

pointed under 12 ! “hSl'br*'~b‘d'^' Magistrate, ap- 

and he may. from time to time make “> Dirtrict MagisteHr 

Code as to the dishibution of business amongstTuch'^M^t^afer 

Divisipl Executive Magishate!*^5lbje“t. \owev*'^jr the“*^ subordinate to the. Sub- 
Magistrate. ' * oowever, to the general control of the District 

f, "■m«.. 

t.ou 15 shall, subject to the contml of the ^LT ?“ B®"®**®* constituted under S«. 
divisional Judicial Magistrate and the Sub-division^’ TudiSi ^ to the Sub- 

to time distribute the business amongst such ludiei.I Magistrate may from time 

with this Code and the rules framed^by the High Bendies consistent 

Judge. divisional Judicial Magistrate shall be subordinate to the 'Sessions 

if for any reason he thinksTt*"so trST^ifctribute*’•'"'‘8® ““X- 
• section amongst the Judicial Magistrates^^ fit ^ referred to in that sub- 

t 

—l“1^:diS%fdV^^ rip-s*t4“ 

business amongst such Asstoaut S J I.®d ““® dS*Wbute the 

framed by the High 0 “ ■ ^ ®“ consistent with this Code and the rule, 

capable of actmg™mr^ro^stonr'7or”'ttiT absent or in- 

Additional or Assistant Sessions Judge or if thl^ ^ appUeation by the 

Judge, by the Sub-divisionaJ JuS’ ®-- Assistant Sessions 

»hali have jurisdiction to deal 

its co";^-i rie’t^nsluir'Ly^^oran'^ri^’^t ‘® 

within its jurisdiction all or Iky If tie powlrs^f si ^ 

cial Magistrates. ^ “ supervision and control over the Judi- 

be cJtoLi “rj s°co r 

Courts of Presidency Magistrates) shall Hp rri • i r (excluding 

Session.--w. B. Ac! 8 of mo.’’s. t“and ^.Titem ^ 3 .'^ J 

i-TA j STATE amendments 

Sections 17A and 17B. 

Gujarat 

• « 

those“/"il^SraStrt^u^St lwe"'’”‘; - «*® ®-™® « 

to the City of Ahm“tr 

ii tx“r-f8tr -tArx^of “4; 

of" r plesideV'"Mat;^t"%uncf 1“^ 
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Maharashtra 

(1) In its application to the pre-reorganization State of Bombay, after S. 17 insert 
die following ,sections, namely:— 

''17A. Subordination of Executive Magistrates.—(1) All Executive Magistrates ap- 
ipointed under Section 13 or 14 shall be subordinate to the District Magistrate and every 
Taluka Magistrate shall also be subordinate to the Sub-Divisional Magistrate, subject, 
however, to the general control of the District Magistrate. 

(2) The District Magistrate may from time to time make rules or giVe speciar 
orders consistent with Ais Code as to the distribution of business among the Magis- 
trates subordinate to him; and as to allocation of business to an Additional District 
Magistrate-Bom. Act VlII of 1954, S. 2 and Sch. (10-2-1954^. 

ITO. Inferiw Criminal Courts.— Courts of Sessions and Courts of Magistrates (includ- 
mg Courb of Presidency Magistrates) shall be Criminal Courts inferior to the High 
Court and Co^ of Magistrates outside Greater Bombay, shall be Criminal Courts in- 
/ow?® Session.”- Bom. Act XXIII of 1951, S. 2 and Sch. (1-7-1953) 

j V reorganization.of the State of Bombay in 1956, Sections 17A and 17B 

Wed by Ae above-mentioned Bombay Acts are extended to the newly added areas 
ot Hyawalwd. Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 by 
Bom. Act XCVH of 1958. ' 

Mysore 

namdy H S- 17 insert the following sections. 


nolnt A °1 Executive Magistrates.—(1) All Executive Magistrates an. 

^mted under Section 13 or Section 14 shall be subordinate to the District MaEistrat^ 

subiect™^ Xalufca Maptrate shall also be subordinate to the Sub-Divisional Magistrate’ 
subject Wver, to the general control of the District Magistrate. ““Wstrate. 

order. Magistrate may, from time to time, make rules or give snecial 

trat^submSe totributlon of business amon| the Magis- 

bhStat “ Additional District 


be 1 “®".^' Clonal Courts.-Courts of Sessions and Courts of Magistrates shall 

^alZr'il^r “d Courts of Magistrates shTbeUm" 

- inferior to the Court of S ession. —Mys. Act XIII of 1965, S. 11 (1-10-1965) 


Section X7-A (as inserted by Bombay 

Act) — Note 1 

Executive Magis- 
afnnti yJT ^^ders passed by Sub-Divi- 

n# 1 High Court has no Dow6r 

is '**1?®*' Sections 133 to 140 

SitivA 's before Exe- 

siona? and is subject to revi- 

Court. (1968) 70 

ona LB 588 = 1968 Mah LJ 909 (DB). 

^ Section 17-B — Note 1 

OrdL Courts — 

Magistrate In 
Section 133. Cr. P. C. 

IMprn^^ to?l 225 (227, 228) = 
1085. ^ LJ 1325 (1966) 7 Guj LR 

tion ^ o' Sec'. 

C^.i* ® C'Jpinaf Court inferior to 

S Special Judge. 

S^Jfltroductlon of the deeming pro- 
™oh. 48 treated as a Court of session. 

[VoL 7.1 3 A. M. 39 


It IS therefore evident that a Court of 
a Special Judge is a Criminal Court in- 
fenor to the High Court. 10 Guj LR 
537 = 1969 Cri LJ 557. ^ 

(3) Sub-Divisional Magistrate acting 
under Section 145 is not inferior crimi- 

contemplated by Sec. 435 
(1) — Courts of Magistrate’ in Sec. 17.B 

^ Judicial Magistrates. AIR 
1967 Bom 41 (42, 43) = 1967 Cri LJ 163 
= 68 Bom LR 233. 

(4) Enquiry under Sections 133 to 140 , 
Cr. P. C. IS judicial even though it is 
before Executive Magistrate and is sub- 

High Court. 

90 ^( 06 ? 

?7 Executive Magistrate 
under Section 145, Cr. P. C. is open to 

^ revision by Sessions 

make reference to 

1967 Cri LJ 1690 « 66 Cur LJ 886. 

Magistrate is one of Exe- 
ciui? ^®S^'rates and is subordinate to 
loSi « Session within Section 476-B 
1970 Cri LJ 399 (402. 403) (Bom)° 
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—Courts of Presidency Magistrates 

Presidency Magistrates.—(1) The "[State Govemmenti 
Shall from time to time, appoint a suflScient number of persons (hereinafter call- 

. Magistrates) to be Magistrates for each of the presidency-towns f 

and shall appoint one of such persons to be Chief Presidency Magistrate for each 
such town, 

K ^ Presidency Magistrate under this Code shaD be exercised 

by the C^ef Presidency Magistrate, or by a salaried Presidency Magistrate or 
by any other Presidency Magistrate empowered by the *IState Government] to 
Sit singly, or by any Bench of Presidency Magistiates 

1[C3) A Presidency Magistrate may be appointed under this section for such 
term as the [State Government] may, by general or special order, direct. 

ni,- Government] may appoint any person to be an Additional 

?u Magistrate, and such AddiHonal Cliief Presidency Magistrate 

^all have aU or any of the powers of a Chief Presidency Magistrate under this 
Code or under any other law for the time being in force, as the •[State Gov¬ 
ernment] may direct.] 

[1882 — S. 18, Para. 1.] 

[“] Substituted for ‘Provincial Government' fay A. L. O., 1950. 

[f] For definition of Presidency-town, see General Clauses Act (X of 1897), S. 3(44). 

[t] Sub-sections (3) and (4) were added by the Code of Criminal Procedure (Amend¬ 
ment) Act, 1923 fXVIII of 1923). 


Gujarat 


STATE AMENDMENTS 


Ah 'With effect from the 4th November, 1961, ttie City of 

Ahmedabad IS. by wrlue of Section 13 of the Ahmedabad City Courts Act, 1961 (Guj. 

AIX of 1961) to be a sessions division and is to be deemed to be a district within 

Codr Section 7 of the Criminal Procedure Code <^nd the Criminal Procedure 

Code IS to have eflEect accordingly, *iu^.cuuic 

Maharashtra 

application to the State of Maharashtra after sub-section (4) of S. 18 the 
followmg sub-section shall be added, namely \ i o. lo, me 

of the Chief Presidency Magistrate and the 
Addmonal Chief Presidency Magistrate shall be exercised in coSultation with 

r,all of appointment of other Presidency Magistrates 

shall on the issue of public notification under Article 237 ot the ConstituHon, 
be exercised subj^t to the terms of the said notification.”—Bom. Acts XXIll of 
i^^i, S. 2 and S chedule (1-7-1953) and XCVII of 1958, S. 2 (1-9-1959). 

Section 106 of the Code. (’05) 2 Cri L 
Jour 770 (773) (DB) (Bom). 

(3) Where by notiftcation under Sec¬ 
tion 21, sub-section (2), the State Gov¬ 
ernment has declared all , Presidency 
R^gistrates to be subordinate to the 
Chief Presidency Magistrate, it has been 
held that by virtue of this sub-section 
(Section 18, sub-section (4)) the Presi¬ 
dency Magistrates are ■ subordinate to 
the Additional Chief Presidency Magis¬ 
trate also. AIR 1934 Cal 405 (406) = 
35 Cri L Jour 729 (DB), 

(4) A Presidency Magistrate hasi no 
jurisdiction to try a case of disobedience 
of his own order. (’08) 7 Cri L Jour 103 
(104) (DB) (Cal). 

.1 


Section 18 — Note 1 

T 5 Commissioner of 

Police. Madras and his deputies have the 
powers of Presidency Magistrates by vlr- 
tue of their , office, they are not 
Courts of Presidency Magistrates under 
the Code. AIR 1953 Mad 953 (954) = 
1953 Cri L Jour 1737. 

[See however AIR 1932 Mad 428 (428) 
— 33 Cri L Jour 539. (Case prior to 
amendment of Section 7 by Madras Act 
(31 of 1942.)] 

(2) The powers of a Presidency Magis¬ 
trate under the Code are con¬ 
ferred by sub-section (2) on any Bench 
of Presidency Magistrates. Such a 
Bench can, therefore, take action under 
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West Bengal 

For Section 18, substitute the followinR. namely:— 

“18. Appointment of Presick-ncy Magistrate.—(1) Siibiect to fbe prnvislrms nf 

sub-sections (4) and (5), the State Government in consuJlaliou with tJit liii:Ii 

Court,— 

(a) shall trom time to time, appoint a .sutRcicnt number ot persons (herefnaffer 

called ‘the Presidency Magistrates) to be Magistrates for the pn'sidency-town 
of Calcutta and shall appoint one of such persons to be the Chief Pre¬ 
sidency Magistrate bir such town; 

(b) may also appoint one of .such Presidency Magistrates to be an Additional 

Chief Presidency Magistrate and such Additional Chief Presidency Magis¬ 

trate shall have all or any of the powers of the Chief Presidency Nfagis- 
trate imder this Code or under any other law for the time being in 

force, as the State Government, in consultation with the High Court, may 

direct 

(2) The powers ot a Presidency Magistrate under this Code sfiafi be exercised bv 
the Chief Presidency Magistrate or by any Presidency Magistrate or by any Bench of 
Presidency Magistrates. 

(3) A Presidency Magistrate may be appointed under this section for such term 
as the State Government in consultation with the High Gourt, may, by general or special 
order, direct. 

(4) The Chief Presidency N^gistrate and the Additional Chief Presidency Magis¬ 
trate shall be appointed from among the members of the West Bengal Higher Judicial 

Service. 

(5) The other Presidency Magistrates shail be appointed from among the members 
of the West Bengal Civil Service (Judicial): 

Provided that as many Presidency Magistrates, as may be considered necessary, 
may also be appointed from among the members of the West Bengal Civil Service (Exe¬ 
cutive) or West Bengal Junior Civil Service for such period not exceeding five years 
from the commencement of the W'est Bengal Separation of Judicial and Executive Func¬ 
tions Act, 1970, in the presidency-town of Calcutta, as the State Government, in con¬ 
sultation with the High Court, may think fit. 

(6) Appointment and control oF Presidency Magistrates under sub-secfion (5) shaFI, 
on the issue of a notifica'i-m i.nl.iidjed under Article 237 of the Con.stitution of India, 
be in accordance ' idi il.e u*iins of the said notification.”—West Bengal Act 8 of 1970, 
Section 3 and Schedule, item 14. 


STAXE AMENDMENT 

Section 18-A 
West Bengal: 

, After Section 18, insert the fo/iowing section, namely:— 

"18-A. Special Presidency Magistrates.—The State Government may also ap¬ 
point, for such term as it may, by special or general order, direct, any person as a 
Presidency Magistrate for the performance of all or any of the functions of a 
Presidency Magistrate excepting those relating to inquiry into, or cognizance, in¬ 
vestigation or trial of, any offence. Such Presidency Magistrates shall be called 
Special Presidency Magistrate” — West Bengal Act 8 of 1970, Section 3 and 
Schedule, item 15 


19. Benches.--Any two or more of such persons may (subject to the rules 
made by the Chief Presidency Magistrate* under the power hereinafter con- 
terred) git together as a Bench. 

[1882 — S. 18, Para. 2; 1872 — Nii; 1861 — Nil.j 

Magistrate in the City of Ahmedabad has the powers and exercises the 
^ Presidency Magistrate.—Guj. Act XIX of 1961, S. 14 (3) 
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20. Local limits of jurisdicHon.—Every Presidency Magistrate shall exercise 
jurisdiction in all places within the presidency-town® for which he is appointed, 
and within the limits of the part of such town and of any navigable river or 
channel leading thereto, as such limits are defined under the law for the time 
being in force for the regulation of ports and port-dues. 

[1882 — S. 20; ,1872 — Nil; 1861 — Nil.] 

[*j For definition of Presidency-town, see General Clauses Act (X of 1897), S. 3 (44). 

STATE AMENDMENT 

Gujarat 

City of Ahmcdaharf.—fn tts appfication to the Cify of Ahmedabad, for the words 
“presidency-town”, substitute the words “City of Ahmedabad.”—Guj. Act XIX of 1961 
S. .13 (4-11-1961). 

NOTE.—Magistrates in the City of Ahmedabad have the powers and exercise the 
jurisdiction of a Presidency Magistrate.—Guj. Act XIX of 1961, S. 14 (3) (4-11- 
1961). ' 


21. Chief Presidency Magistrafe.—(I) Every Chief Presidency Magistrate*' 
s.iall e.xeicise witliin the local limits of his jurisdiction all the powers conferred 
on him by this Code or which by any law or rule in force immediately before 
this Code conies into force are required to be exercised by any Senior or Chief 
Pjesidcncy Magistrate, and may, from time to time, with the previous sanction 
ol the f[State Government], make rules consistent with this Code to regulate— 

(a) the conduct and distribution of business ^nd the practice in the Courts 

of the Magistrates of the town; 

(b) the times and places at which Benches of Magistrates shall sitj 

(c) the constitution of such Benches; 


Section 20 — Note 1 

(1) The local limits of the jurisdiction 
of a Presidency Magistrate extend under 
this section to all places — (1) within 
the presidency-town, and (2) within the 
limits of the port of such town and of 
any navigable river or channel leading 
thereto, though such place is outside 
the presidency-town proper. AIR 1926 
Bom 564 (564) = 27 Cri L Jour 1213 
IDB) ** AIR 1919 Cal 1 (2) = 20 Cri 
L Jour 782 (DB). 

(2) The Presidency Magistrate of Bom¬ 
bay has jurisdiction over the port 
of Bombay up to high water mark. (’84) 
Rat 193 (194) (DB). 

(3) Hoogly is a navigable river which 

leads to the port of Calcutta, which is 
the port of the town of Calcutta. There¬ 
fore, the Presidency Magistrate, Cal¬ 
cutta has jurisdiction to commit a case 
to Sessions where an offence triable by 
a Court of Session has been committed 
on the river Hoogly outside the limits of 
the Calcutta town. ILR (1953) 2 

Cal 150 (151). 

(4) A City Magistrate can exercise 
jurisdiction in a case within the city — 
Allotment of areas in the city to differ- 
ent City Magistrates is merely for 
sake of administrative convenience — 
This does not bar making or having an 
inquiry or investigation made by a 
Police Officer under Section 202 of the 
Code. AIR 1969 Guj 14 (16) = 1969 Cri 
LJ 63 = 9 Guj LR 925. 

SECTION 21 — SYNOPSIS 

1. Conduct and distribution of bust- 
ness — Rules relating to. 


2. Mode of settling differences of opi¬ 
nion — Rules relating to. 

3. Subordination of Presidency Magis¬ 
trates. 

1. Conduct and distribution of busi¬ 
ness — Rules relating to.— ( 1 ) Where a 
rule was framed under this section 
directing that only such cases arising 
under certain specified enactments be 
made over to the Bench of Honorary 
Magistrates for disposal and the Bench 
convicted an accused and took action 
under S. 106, it was held that the order 
under S. 106 was not void. (’05) 2 Cri L 
Jour-770 (774) = 7 Bom LR 833 (DBJ. 

(2) Under Bombay Rule 3, Chief 
Presidency Magistrate has power to 
order any class of cases to be brought to 
his own Court in the event of 
pressure of work in other Courts. AIR 
1926 Bom 564 (564) = 27 Cri L Jour 1213 
(UB). 

(3) Bombay Rule 9 refers only to divi¬ 
sion of work and does not justify a 
Presidency Magistrate in ordering a re¬ 
turn of a complaint on the ground that 
the case may be more conveniently tried 
by the Chief Presidency Magistrate. 
(’98) 1898 Rat 968 (969) (DB). 

(4) Cases like criminal trespass ought 

not to be transferred to Honorary Presi¬ 
dency Magistrate for trial as they can- 
not be expected to clearly understand 
the distinction between civil and' crimi¬ 
nal trespass. AIR 1966 Mad 441 (442) = 
1PG6 Cri LJ 1453 = (1966) 1 Mad LJ 

535. 
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(d> the jnode of settling differences of opinion which may arise between 
Magistrates in session; and 

(e) any other matter which could be dealt with by a District Magistrate 
under his general powers of control over tlie Magistrates subordinate 
to him. 

(2) The t[State GovemmentJ may, for the purposes of this Coae, decfare 
what Presidency Magistrates t[including Additional Chief Presidency Magis¬ 
trates] are subordinate to the Chief Presidency Magistrate, and may define tlie 
extent of their subordination. 

[1882 — S. 21; 1872 — Nil; 1861 — NilJ 

[ ] In the City of Ahmedabad, the Chief Magistrate appointed under Guj, Act XIX 
of 1981, S. 14 (1), exercises, within his jurisdiction, all the powers of a Chief 
Presidency Magistrate—See Guj. Act XIX of 1961, S. 14 (3) (4-11-1961). 

[t Substituted for 'Provincial Government' by A. L. O., 1950, 

[1] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 

1923X S. 4. 

OBJECTS AND REASONS 

Government of Madras recommended that all Presidencv 

mn^a.' to the Chief Presidency Magistrate in the like 

f u ^ Magistrates are subordinate to the District Magistrate. Tliir 

rienrv V'L* as it stand.s enables the Chief Presi- 

y agistrates, with the sanction of local Government, to make rules on this footing. 

are mformed, that m Calcutta the Presidency Magistrates are not considered as 

doubt n the Wl r P;-«idency Magistrate. If this be so. we have no 

regard it Ainkrrivhrf""'^ m sanctioning rules under this clause will pay such 
r gard as it thmks right to any existing practice.—S. C. R., 1898. 

_ ^ ^ , STATE AMENDMENT 

'Vest Bengal 

In its application to the State of West Bengal, in S 21 •— 

of the state Cov- 

emment, make , substitute the words “makp witki fk^. ■ r 

the High Court”; previous approval of 


Section 21 (contd.) 

ninn settling differences of opi- 

,— Rules relating to.— (i) it was 

Calcutta that 

that directing 

be?s th/ composed of two mem- 

Chairman shall 
fuwi; IS not ultra vires. A similar 
mtrn Section I6 also is not 

/i L Jour 842 

infJ n^ust be held to have been impli- 
eaiy overruled.) 

Chief Presi- 

dcncy Magistrate of Bombay provided 
that every member of a Bench shall 

ca^^ determination of a 

^ Bench is equally 
dl^ded in opinion the Chairman shall 

held that the 
* 1 ^^ I*'® dissenting Magistrate, if 

A% P* the record. 

air 1927 Bom 630 (631, 632) - 28 Cri 
L Jour 1025 (DB). 

3. Siibordination of Presidency Magis¬ 
trates.— ( 1 ) The Governments of Bom- 
Day and Calcutta have declared that all 
Presidency Magistrates, whether sitting 
singly or as members of a Bench are 


the Chief Presidency 
Magistrate m the same manner and to 
the same extent as ordinary Magistrates 
are subordinate to the District Magis- 

Cal 911 (912) 

= 26 (Jn L Jour 101 (DB). 

(2) The Chief Presidency Magistrate 

has power under Section 528 to with¬ 
draw any case from the file of a Presi¬ 
dency Magistrate either to his own file, 
^fu t® tJ'ansfer it for - enquiry to any 
^ Magistrate. AIR 1924 

Cal 911 (912) = 26 Cri L Jour 101 (DBl 

LR 347 (348) (DB). 

(3) The Government of Madras have 
directed that the subordination of a 
Presidency Magistrate shall be limited 
to the purposes of Section 124, sub-sec. 
tion ( 1 ), Section 144, sub-section (4) Sec¬ 
tion 192 and Section 528 of the Code 

^ := 35 Mad 

7oS7 (DB). 

(4) All stipendiary as well as non- 
stipendjary Magistrates in Calcutta are 
subordinate to the Chief Presidency 
Magistrate in Calcutta. AIR 1934 Cal 405 
(406) = 61 Cal 467 = 35 Cri L Jour 729 
(DB). 
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(ii) in clause (e), for the words “could be dealt with by a District Magistrate’*, 
substitute the words “requires to be dealt with by him”; and 

(iii) in sub-section (2), after the word “declare”, insert the words “in consulta¬ 
tion with the High Court.”—W. B. Act VIII of 1970, Section 3 and Sch,, 
Item 16. 

E. — Justices of the Peace. 

®[22. Justices of the Peace for the mufassal.—Every * [State Government], 

so far as regards the territories subject to its administration t[* * *], may, by 
notification in the Official Gazette, appoint such J[persons resident within 
India] and not being the subjects of any foreign State] as it thinks fit, to be 
Justices of the Peace within and for the local area mentioned in such notifica¬ 
tion.] 

[1882 — S. 22.] . 

[“j This section was substituted by the Devolution Act, 1920 fXXXVIII of 1920), 
S. 2 and Sch. I. 

[t] The words and brackets “(other than the presidency-towns!" were repealed 6y 
the Criminal Law Amendment Act, 1923 (XII of 1923), S. 3. 

[J] Substituted for the words “European British subjects,” ibid. 

(^] Substituted for “the States” by the Code of Criminal Procedure (Amendment; 
Act, 1951 (1 of 1951), S. 2 (1-4-1951), 

STATE AMENDMENT 

Assam 

Same as in West Bengal noted below, except for cL (a) of Explanation which is as 

follows:— 

“(a) in a Municipality, a ward as notified under the Assam Municipaf Act, 1956, 
and” — Assam Act XX of 1966, S. 3. 


Sections 22A, 22B, 
Assam 


STATE AMENDMENTS 


Same as in West Bengal with the following noted differences;— 

(i) For the word Volunteer’ wherever occurring, read “Home-Guard”; 

(ii) For clause (b) of sub-section (3) and Explanation thereto, read the following. 

namely 

(b) when made upon a Home-Guard, fo have Oeen maiJe by a competent 
authority calling upon the Home-Guard for duty under sub-section (1) of Sec. 7 
of the Assam Home-Guards Act, 1947. 


Explanation.—In this secHon the expression “Home-Guard” will have the same 
meaning as in the Assam Home-Guards Act, 1947, and 


(iii) in sub-secHon (2) of Section 22B, .omit the words ‘a Presidency Magistrate or'. 
—Assam Act XX of 1966. S. 4. . 


Section 22 — Note 1 

(1) There is no provision in the Code 
showing what the special duties of a 
Justice of the Peace are as distinguish¬ 
ed from those of a Magistrate in the 
ordinary sense. Their powers are pre¬ 
scribed by various special and local 
enactments and also by the terms of 
thdir appointments. The power of a 
Justice of the Peace in India had never 
been placed on a clear footing. (’70) 7 
Bom HCR (Cr) 6 (22, 23). 


(2) Under the Foreign Jurisdiction 
and Extradition Act, 21 of 1879, the Gov¬ 
ernor-General in Council could ap¬ 
point Justices of the Peace for 
territories outside British India, such 
Justices to have all the powers conferred 
by the Code of Criminal Proce¬ 
dure on Magistrates of the first class 
who are Justices of the Peace and who 
are European British subjects. (Tl) 12 
Cri L Jour 535 (545) (DB) (Mad) ♦* (’89) 
12 Mad 39. (41, 42) (DB) (’03) 26 Mad 
607 (613, 614) (SB). 
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Sections 22, 22A and 22B. 

West Bengal 

(1) In its application to the State of West Bc'nsal inrfncfmg tfie areas of Cooefi- 
pehar and Chandernagoie, for Section 22 of the Code, substitute the following : 

“22. Appointment of Justices of the Peace.—The Slate Government mav, 
by notification in the Oincial Gazette, appoint for such period as may be speci¬ 
fied in the notification, and subject to such rules as may be made by the State 

Government, any person who is a cit'zen of India and as to whose integrity and 

suitability it is satisfied, to be a JusUce of the Peace for a local area to be 

mentioned in the notification, and more than one Justice of the Peace may b« 

appointed for the same local area. 

Explanation.—In this section and in Ss. 22A and 22B ‘local area* means- 

fa) in Calcutta, as defined in the Calcutta Mmucipal Act, 1951 (W. B. 

Act XXXIII of 1931) a ward specified in Sch. V to that Act, and 

(b) elsewhere, the area included in a police station, 

“22A, Powers of Justices of the Peace.—(1) A Justice of the Peace for any 
local area, shall, for the purpose of making arrest, have w'ithin such area all 
the powers of a police officer referred to in Section 54 and of an officer ui 
charge of a police station referred to in Section 55. 

(2) A Justice of the Peace making an arrest in exercise of any powers under 
sub-section (1) shall forthwith take or cause to be taken the person arrested 
before the officer in charge of the nearest police station and furnish such officer 
with a report as to the circumstances of the arrest. Such Officer shall thereupon 
reairest the person. 

(3) (i) A Justice of the Peace for any local area shall have power within 
fuch area, to call upon any member of the police force on duty or any volunteer 
to aid him— 

(a) in taking or preveniuig the escape ot any person who has participated in 
the commission of any cognizable offence or against whom a reasonable 
complaint has been made or credible information has been received ot 
a reasonable suspicion exists of his having so participated, 

(b) in the prevention of crime in general and, in particular, in the preven¬ 
tion of a breach of the peace or <i disturbance of the public tranquillity, 

(ii) Where a member of the police force on duty or any volunteer has been 
called upon to render aid under clause (i), such call shall be deemed— 

(a) when made upon a member of the police force, to have been made by a 
competent authority, 

(b) when made upon a volunteer to have been made by a Unit Comman¬ 

dant (duly authorised in this behalf by the State Government) calling 
upon the volunteer for duty under sub-seriion I'a]) of S. 10 of the 
West Bengal National Volunteer Force Act, 1949 (W. B. Act I of 
1949). 

Explanation.—In this section the expressions, 'volunteer' and 'Uni*- Copimandani' 

have the same meaning as in the West Bengal National VohuiLeer Force 

Act, 1949. 

(4) A Justice of the Peace for any local area may, in accordance with si;c6 
rules as may be made by the State Government:— 

(a) issue a certificate as to the identity of any person residing within such 
area, or 

(b) verify any document brought before him- by any such person, or 

(c) attest any such document required by or under any law for the time being 

in foice to be attested by a Magistrate, and until the contiary 
is proved, any certificate so issued shall be presumed to be correct and 
any document so verified shall be deemed to be duly verified and any 
document so attested shall be deemed to have been as fully attested 
as if be had been a Magistrate, 


. 22-B S 25 N I] ' [Tlie Code of] Criminal Procedure, 189S 

22B. DuHes of Justices of the Peace.—(1) Subject to such rules as may be 

made by the State Government, every Justice of the Peace for any local area 
shall— ^ 

(a/ on receipt of information of the occurrence of any incident ' involving a 
breach of the peace, or of the commis'^ion of any offence within such local 
area, forthwith m^e inquiries into the matter and report in writing the 
result of his inquiries to the [nearest Magistrate having jurisdiction] and to 
the Officer in charge of the nearest police station; 

(b) if the offence referred to in clause (a) is a cognizable offence, also prevent 

the removal of anything from or the interference in any way with, the 
place of occurrence of the offence, ' ' * 

(c) when so requested in writing by a police officer maldng an investigabon 

under Chapter 14 in respect of any offence committed within such local 
area,— 

(1) render all assistance to the police officer in making judi an investiga¬ 

tion, ' 

(ii) record any statement made under expectation of death by a per¬ 
son in respect of whom a crime is believed to have been committed. 

(2) The provisions of sub-section (2) of Section 164 relating to the manner 
of recordmg statements shall, as far as may be, apply to the recording of a 
statement under sub-clause (ii) of clause (c) of sub-sec. (1) as if the state¬ 
ment were recorded by a Presidency Magistrate or a Magistrate of the first 
class.*’—W. B. Act XXX of 1955, S. 3 (11-10-1955) and W. B. Act 8 of 1970. 
S. 3 and Sch., item 17. 

(2) Transferred Territories.—Sections 22, 22A and 22B as substituted by the above- 
mentioned W. B. Act are extended as from 1-7-1959 by W. B. Act XIX of 1958 to the 

territories transferred to the State of West Bengal imder S. 3 of the Central Act XL 
of 1956. • 


23. Justices of the Peace for the presidency-towns.—[Repealed by Sec. 4 
of the Criminal Law Amendment Act, 1923 (XII of 1923), S. 4.] 

NOTE.—The repealed section ran as follows .* 

“23. The Local Government, so far as regards the towns of Calcutta. 
Madras and Bombay, may, by notification in the Official Gazette, appoint to be 
Justices of the Peace within the limits of the towns mentioned in such notifica¬ 
tion any persons resident within British India and not being the subjects of any 
foreign State whom the Local Government thinJcs fit” 

4 

24. Present Justices of the Peace.—[Repealed by Section 4 of the Criminal 
Law Amendment Act, 1923 (XII of 1923), S. 4.] 

NOTE.—The repealed section ran as follows 

V * 

“24. (1) Eveiy person now acting as a Justice of the Peace within and for 
any part of British India other than the said towns, imder any commission 
issued by a High Court, shall be deemed to have been appointed under Sec¬ 
tion 22 by the Governor-General in Council to act as a Justice of the Peace for 
the whole of British ^Ria other than the said towns, 

(2) Every person now acting as a Justice of the Peace within the limits of 
any of the said towns under any such commission shall be deemed to have 
been appointed under Section 23 by the Local Government”.‘ 


«ro of the Peace.—In virtue of their respective offices. 

^ of the High Courts] are Justices of the Peace within and 

for J[the whole of India §[* * *] ], Sessions Judges and District Magistrates 

Section 25 — Note 1 


^^ices of the Peace* in virtue of 
(1) This section declares as to who 
their office. The Courts are bound to 


uiai certain person 
Justices of the Peace. (’71) 15 Sut 
WR (Cr) 71n (75n) (SB). 
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we Justices of the Peace within and for the whole of the territories administered 
by the ®fLState Government] under which they are serving, and the Presidency 
Magistrates are Justices of the Peace within and for the towns of which they are 
resjjectively Magistrates. 

^ [1882 — S. 25; 1872 — Nil; 1S61 — Nil.] . 

[“] The words “the Covenio'-Ccneral, Governors, Lieutenant-Governors and Chief 
Commissioner, the ordiiiu.) members of the Council of the Governor-General 
and’ were repealed by A. O., 1937. 

[t] Substituted by the Lower Burma Courts Act, 1900 (VI of 1900) for “the Judges 
of the High Court and the Recorder of Rangoon/" 

Substituted by A, L. O., 1950 for ‘all the Provinces of India/ 

[^] The words and letter ‘except Part B States’ were omitted by S. 5 of the Code 
of Criminal Procedure (Amendment) Act (I of 1951) (1-4-1951), 

[®f] Substituted for ‘Provincial Government' by A. L. O., 1950. 


Assam 


STATE AMENDMENTS 


*c ** repeal,-d.-Assam 

MW. T i 1®®® authorises State Government 

to invest J. p.s with powers of third class Magistrate to try prescribed offences 

Gujarat '■ 

exercS/Z^ Ahniedabad.--Magistrates in the City of Ahmedabad have the powers and 
bon 14 (3) ^ Presidency Magistrate.—See Guj. Act XIX of 1961, Sec- 

West Bengal ^ 

°f West Bengal including the areas of Coooh-Bihar 
and ^andemagore and the transferred territories, S. 25 of the Code is repealed — 
W. B. Acts XXX of 1955, S. 4 (11-10-1955) and XIX of 1958 (1-7-1959), 

— Suspension and Removal 

26. Suspension and reniov^ of Judges and Magistrates.— [Repealed bv the 
Government of India (Adaptation of Indian Laws) Order, 1937.] 

NOTE,—Repealed section ran as follows : 

of Criminal Courts other than the High Courts estahlish- 
ed by Royal Oiarter and all Magistrates, may be suspended or removed from 
olhce by the Local Government: 

Provided that such Judges and Magistrates as now are liable to he suspend- 
d or removed from office by the Governor-General in Council only shall not be 
«uspended or removed from office by any other authority.” 

27. Suspei^on and removal of Justices of the Peace.— [Repealed bv tlie 
vemment of India (Adaptation of Indian Laws) Order, 1937.] 

NOTE.—The repealed section was as follows ;_ 

of Pe?c: a^pliSTT/"^ 


CHAPTER Ill 
. POWERS OF COURTS 

A. Desenption of offences cogm'zable by each Court. 

(a) by the High Court, oj- 

by the Court of Session, oi 


1. - S^fOPSIS 3. Clause fc) - 

*• ‘he every “taina,[cou?/to tr7‘f panfculal 

^ oirence is derived from statute, either 
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(c) hy any nflier Court by which such offence is showa ia the eighth 
column ui the second scl'»edule to be triable. 


Illustration 


A is committed to the Sessions Court on a charge of culpable homicide, 
be convicted bf voluntarily causing hurt, an offence triable by a Magistrate. * 

[1882 — S. 28; 1872 — S. 7; 1861 — S. 22, Para. I.] 

[Cf. Pakistan Criminal P.-C., Ss. 28, 29, 31: Criminal P. C. of Northern 
19n{), Ss. 12, 13 14.] 


/ 

He. may 


Nigeria, 


Section 28 — Note 1 (contd.) 
from the statute which creates the Court 
or from the statute which defines 
the oflence. AIR 1945 Pat 98 (102, 103) 
= 46 Cii L Jour 399 (FB). 


eludes a minor offence which he is auth¬ 
orised to try. cannot give him jurisdic- 
tion to try the accused for the for¬ 
mer offence. (’10) 11 Cri L Jour 639 
(640) = 1910 Pun Re (Cr.) No. 31. 


(2) The High Court and the Court of 
Session have concurrent jurisdiction 
with the subordinate Courts over off¬ 
ences triable by the latter. AIR 1942 
Mad 440 (441) = 43 Cri L Jour 715 ** 
I 821 1882 Pun Re No. 22 p. 28 (29) 
(DB). 

(3i A Court of Session has, on a legal 
order of commitment, jurisdiction even 
in matters of offences not ordinarily 
triable by it: but the committing Magis¬ 
trate must give adequate reasons for 
cornmitting a person for an offence 
which is not exclusively triable by the 
Court of session. AIR 1949 All 1 (Pr. 52) 
= 50 Cri L Jour 59 = ILR 

(1949) All 279 (FB). (AIR 1946 All 365 
(DB); AIR 1945 All 340 = Cri App 

No. 378 of 1946. D/- 7-10-1946; 3 Cri L 
Jour 94 (All) and AIR 1924 All 185, 
Overruled.) 

(4) A Magistrate who is not mention¬ 
ed in the eighth column of the second 
schedule as being empowered to try a 
particular offence, has no jurisdiction to 
try it. AIR 1955 Pat 118 (120) « 33 
Pat 1018 = 1955 Cri L Jour 501 (DB) ** 
AIR 1925 Mad 367 (367) = 25 Cri L Jour 
1193. 

[See however (*72) 18 Suth WR (Cr) 8 
(9) (DB).] 

(5) Neither the consent of the parties 
thereto nor even an order of the Dis¬ 
trict Magistrate authorizing the Magis¬ 
trate to try the case will confer any 
jurisdiction on such Magistrate to do so. 
AIR 1932 Oudh 251 (251) = 33 Cri L 
Jour 511 ** (-26) AIR 1926 Cal 590 (i>92) 
— 27 Cri L Jour 545 (DB). (Administra¬ 
tive inconvenience cannot give jurisdic¬ 
tion.) 

% 

(6) There is no provision in the Code 
v/hich bars the trial of a case by a 
superior Magistrate notwithstanding that 
it is competent for a Magistrate of 
the lowest grade to entertain the case. 
AIR 1956 Andhra 100 (101) = 1956 Cri 
L Jour 575. 

(7) The fact that the offence which a 
Magistrate is not empowered to try in- 


(8) Magistrate cannot clutch at juris¬ 
diction by intentionally ignoring facts 
of aggravation which make the offence 
cognizable only by a higher tribunal. 
AIR 1944 Mad 166 (168) = 45 Cri L Jour 
508 ** AIR 1935 Sind 221 (221) = 

37 Cri L Jour 80 (DB) ** (’ll) 12 Cri L 
Jour 20 (20) (DB) (Mad) ** (’89) 13 Bom 
502 (505) (DB). 


[See (’89) 12 Mad 54 (56) (DB). (Ac¬ 
cused tearing up pronote for value of 
Rs. 20 — Offence is under Section 477 
and not Section 426 and is triable by 
Court of session.}] 


(9) The Magistrate cannot, for in- 
stance, split up a graver offence into a 
number of smaller offences and thus give 
himself jurisdiction. (1900) 5 Cal WN 
372 (373). 


(10) The jurisdiction of a Magistrate 
to try the accused for an offence triable 
by him is not ousted merely by the fact 
that the accused is liable to be charged 
for an offence not triable by him. (‘ 33 ) 

** 1922 Mad 

223 (224) = 23 Cri L Jour 232 (DB) ** 

AIR 1927 Mad 307 (308) * 28 Cri L 
Jour 164. 


[But see (1866) 6 Suth 
(49) (DB).] 


WR (Cr) 49 




V/r - v , uii tiie pari 

of the Magistrate intentionally to ignon 

circumstances which show that an off 

ence beyond his jurisdiction was in faci 

committed as well as an offence withir 

his jurisdiction. If a Second Clasj 

Magistrate should ignore the violence 

used m committing theft and, instead oi 

sending the accused before a First Class 

Magistrate to be tried for robbery,' tries 

the case for theft, the action would b€ 

improper but his proceedings cannot be 

void for want of jurisdiction. AIR 1925 

Rang 45 (47) = 26 Cri L Jour 1108. 


( 12 ) The proper course for a Court 
which finds that a case in which it is 
not empowered to pass the legal 
sentence has been inadvertently trans¬ 
ferred to it. is not to proceed with the 
case but to return it to the transferring 
authority for necessary orders. AIR 
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&e6tion 28 — Note 1 (contd.) 

1944 Pat 92 (96) « 45 Cri L Jour 409 
(PB). 


• g ^ is of the opinion that 

It IS true. AIR 1938 Mad 784 (735) ^ 
39 Cri L Jour 659. 


« 

(13) Before the Code was amended a 
case under Section 326, I. P. Code could 
either be sent to a First Class Magistrate 
if it vras not a serious case, or to a S. 30 
Magistrate if it was more serious but the 
appropriate sentence would not excc ed 
seven years, and to a sessions Court if a 
sentence of more than seven years ap¬ 
peared to be called for and the only 
effect of the amendment is that the de¬ 
gree of seriousness of cas4s under Sec¬ 
tion 326 are reduced from three to two 
and a minor case under Section 326, I. P. 
Code ciftn still be tried by a First Class 
Magistrate, but if it is more serious it 
has now to be sent to the Sessions Court 
to be tried either by a Sessions Judge or 
by an Assistant Sessions Judge and 
nothing in the amendment can detract 
in any way from the force of the words 
of Section 28 and the appropriate entry 
in the 8th column in the second sche¬ 
dule. AIR 1958 Punj 214 (Pr. 6) = 1958 
Cri L Jour 800. (Cr. Revn. No. 226 of 
1957. dated 11th October. 1957 (Punj), 
Dissent, from.) 


(14) The jurisdiction of a Court to hear 
a case depends on the allegation with 
which Its help is sought. The state¬ 
ment of a complainant in a criminal 
case and the statement of the plaintiff 
m a clvy case have to be accepted for 
purpose of jurisdiction. AIR 1925 
All 290 (291) 26 Cri L Jour 586 ** 

1966 Orissa 95 (96) = 1986 Cri LJ 
566 = 32 Cut LT 310. 


air 1956 Vindh Pra 19 
(Pr. 10) = 1956 Cri L Jour 1023. (The 

® case is not de- 
te^ned by the allegations made in the 
omplamt. Jurisdiction is a mixed ques* 
non of law and fact. It is to be 
c^rmined by facts which are ultimate, 
jy round to be true. AIR 1925 All 290, 
from.)) 

tJiere are two or more off- 
St the initial stage re- 
wlt^ same transaction, some 

tton ^2 others outside the jurisdic- 

Cutcherry 

1949 ♦5?® Panchayat Raj Act, 

enSfl h * relating to all such off- 
Si ® has to be tried by the Court which 

seHnii*’ to try the most 

S? w -^ongst them, and not by 
inff the Gram Cutcherry hav- 

orf>;S[r®^.®Eon over only one or more 
PI them. I960 BLJR 412 (414). 


(17) Where the facts disclose an off¬ 

ence which the Magistrate has jurisdic¬ 
tion to try, the mere fact that the same 
facts disclose a more serious offence be* 
yond the Magistrate's competence to try 
will not render his proceedings void if 
the Magistrate tried the offender for the 
offence which he was competent to try. 
AIR 1956 Vindh Pra 19 (Pr. 4) = 1956 
Cri L Jour 1023 1964 BLJR 230 (232). 

(18) As to appointment of Special 

Judges to try offences punishable under 
Sections 161. 165 or 165.A of the Penal 
Code and the procedure to be adopted 
in the trial of these offences, see Sec¬ 
tions 6 to 9 of the Criminal Law Amend¬ 
ment Act, 1952 (46 of 1952) and the 

following case. AIR 1953 Mad 451 
(Prs. 8 to 11} = 1953 Cri L Jour 882. 

(19) In jurisdiction of the Court for 
trial depends upon the date of taking 
cognizance and not on the date of the 
occurrence. 1967 BLJR 35 (37). 

(20) Court under Cr. P. C. is prohibit¬ 
ed from taking cognizance of offences 
triable by a bench of Gram Cutcherry 
unless there is order to the contrary by 
concerned Magistrate. 1965 BLJR 661 
(664) (DB). 

(21) Juvenile offender charged with 
any offence under Penal Code or under 
any other law is exclusively triable by 
Juvenile Court under Mysore Children 
Act (1964) — Section 28 or 29 of Cri¬ 
minal P. C. has no application. AIR 
1966 Mys 271 (274) = 1966 Cri LJ 1168 
— (1966) 1 Mys LJ 249 (DB). 

(22) No Magistrate other than a 
Second Class Magistrate has power to 
take cognizance of any of the offences 
under Section 119 of Kerala Panchayat 
Act upon information received or know¬ 
ledge on suspicion under Sec. 190 Cr. 

P. C. AIR 1969 Ker 111 (119) = 1969 
Cri LJ 486 = 1969 Ker LJ 351 (DB). 

2. Subject to other provisions of 
the Code.— (1) Under Section 207 the 
Magistrate should not try but should 
commit the case to the Court of Ses¬ 
sion or the High Court where he is of opi¬ 
nion that it ought to be tried by such 
Court. Similarly Section 254 provides 
that the Magistrate shall try an accused 
person only for an offence which, in his 
opinion, can be adequately punished by 
him. (*92) 16 Bom 580 (585) (DB). 


idn^ accused per- 

Iii offence committed by him 

one, not triable by the 
4 ®* dws not deprive the Magis- 

unless the prosecu- 
accept the truth of that statement 


(2) This section is subject to Sec. 80, 
though the latter section specifically 
mentions only Section 29 and not this 
section. AIR 1936 Rang 230 (231) = 37 
Cri L Jour 773 (DB) *• AIR 1938 Nag 
56 (571 = 39 Cri L Jour 660 ** AIR 1926 
Nag 374 (375) = 27 Cri L Jour 728. 


620 fS 28 N 3—S 29 N 1] 


[The Code of] Criminal Procedure, 1898 

“’’''er other laws.—(1) Subject to the '[other provisions of 
t IS Code] any offence under any other law shall, when any Court is mentioned 
Jii this behaU m such law, be tried by such Court. 

mentioned, it may be tried by the High Colurt or 
Ifsubject as aforesaid] by any Court constituted under this Code by^whic^such 
ohence IS shown m the eighth column of the second schedule to be triable. . 

[1882 — S. 29; 1872 — S. 8; 1861 — S. 21.1 fCf Cri P P CP^v^ 
tions 28, 29, 31; Cri. P. C. of Northern Nigeria. 1960, Ss. 12 13 14] ’ ° 

Act" 19^3 ‘(Xn '7%2Srs:T 

Criminal Procedure (Amendment) Act, 1923. (XVIII of 


Section 28 Note 2 (contd.) 

amended by Act 1 of 
1951 specifically mentions Section 28 
therefore the provisions of Sec¬ 
tion 28 and the second schedule must 

Th« provisions of Sec. 30. 

The e/Tect of the State Government in- 

P^strict Magistrate or any 
Mc^istrate of the first class with power 
under Section 30 is to bring into be- 
mg an additional Court in which all 
oliences not punishable with death be- 

sc 191 (194) = 
Cri L Jour 

1956) Hyd 234 = 1956 Cri L Jour 402 
(JJ±3). (Investment of powers under 
Section 30 on a Magistrate does not oust 
the .lurisdiction of Court of Session nor 
the powers of such Magistrate and those 
of the Sessions Judge mutually exclu¬ 
sive.) *♦ AIR 1967 Mad 409 (410) = 1967 
Cr LJ 1530 = (1967) 1 Mad LJ 286. (The 
Sub-Magistrate is competent to try the 
ollence under Secs. 363 and 366, I. P. C.) 

[See AIR 1969 Mad 94 (96). (Com- 
plaint not of Trade Mark but only of 
mfringement of property mark under 
Sections 482 and 486. I. P. C. — Sub- 
Magistrate held could try that offence.)] 

[See also ILR (1954) Hyd 971 (973, 

374). (Since Sections 28 and 29 are sub¬ 
ject to Section 30 a Magistrate cannot 
commU a case falling under Section 304, 

. C-, to the Sessions Judge when e 
IDi^rict Magistrate has been empow'^^red 
under vSection 30 to try that offence.)] • 

(4) The powers conferred under Sec- 
tions 28 and 29, Cr- P. Code, are no 
doubt, subject to the other provisions of 
the code including Section 30. But hav- 
i.M.'* regard to the tenor, purport and 
language of Section 30, it cannot be in- 
l^rr^d that powers conferred under Sec- 

liSS curtailed thereby. 

1957 Andhra WR 247 (247). 

section embodies a general 
provision m regard to powers of Court 

30 contains-a special pro- 
powers of Section 30 
rpnf, Jio ; These two sections are not 
repugnant to each other. They deal 
\'*ith separate matters and can stand 


together." The amendment of Section 30 
by Act 26 of 1955 does not in any way 
take away the powers which vest in a 
Magistrate of the First Class under Sec¬ 
tion 28 to deal with cases under Sec- 

and 409, Penal Code. AIR 
1959 Punj 98 (Prs. 8, 9) = 1959 Cri L 

Jour 361 (DB). 

3. Clause (c) — “Any other Court.”— 
(1 ‘Any other Court” stated in Sec. 28 
(c) means a Court referred to in Sec. 6 

means a magisterial 
Court constituted under the Code and 
not a Special Court constituted under 

Security Act, 1953 
AIR 1957 Madh B 134 (Pr. 2) = 1957 
Cri L Jour 452. 

Section 29 — Note 1 

case of offences under laws 
other than the Penal Code, if a Court 
is specified in the particular enactment 
by which the offence is created, as hav¬ 
ing jurisdiction to try the offence, it 
is only such Court that can try the off¬ 
ence AIR 1952 All 873 (Pr. 3) = 1952 

52^ ** AIR 1952 Cal 588 

A% ^ 1308 (SB) »• 

,0^33 Cal 339 (341) (DB) ** 

AIR 1969 Ker 111 (115) = 1969 Cri LJ 
486 = 1969 Ker LT 351 (DB). 

however AIR 1953 Madh B 89 
(Pr. 4) — 1953 Cri L Jour 629.] 

offender charged with 
any offence under Penal Code or under 
any other law is exclusively triable by 

Mysore Children 
(1^64). AIR 1966 Mys 271 (274) = 

249^{DB^ ^ ^ Mys LJ 

always oust. 

jurisdiction of ordinary Court unless the 
competent authority has kept the juris- 

ordinary Court intact. AIR 
1967 Madh Pra 94 (95) ™ 1967 Cri LJ 
381 = 1966 MPLJ 113^ 

is specified in the 
enactment creating the offence, it can 

. High Court Or by any 

behalf in the 

tSv air 1950 

Pat 550 (Pr. 5) = 29 Pat 935 (DB) *• 

(1949) Nag 18 (FB). (AIR 1937 Nag 135, 
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P , STATE AMENDMENTS 

Andhra Pradesh 

Added Territories.—In its application to the territories added to ihe State of Andhra 
Pradesh under Section 3 of the Central Act LVI of 1959, the ainendmeiits ma.lo in 
S. 29 by Madras Act XXXIV of 1955 shall stand repealed —Andli. Fra, A, L. O., 1961 
(w.r.e.f. 1-4-1960). 

Tamil Nadu 

In its application to the State of Tamil Nadu, in Section 29— 

(i) to sub-section (1), add the following proviso;— 

. "Provided that where the Court so mentioned Is the High Court, it shall 
. observe in the trial of such offence the same procedure which a Court of Session 
would observe if it were trying that case." 

(ii) in sub-section (2), omit the words %y the High Court oi".—T, N, Act XXXIV 

1955, S. 5 (1-1-1956): T, N., A. L. O.. 1969 


Union Territories (except. Chandigarh) 


For sub-section (1) substitute the following, namely 


"(1) Subject to the other provisions of tliis Code, any offence under any 
other law shall, when any Court is mentioned in this behalf in such law, be 
, tried by such Court: 


Section 29 — Note 1 (contd.) 

Overruled.) *♦ 1957 Cri L Jour 671 

(671) (Cal). (Offence under West Ben¬ 
gal Bargadars Act, 2 of 1950). 

[See AIR 1957 Madh B 134 (Pr. 2) * 
1957 Cri L Jour 452. (‘Any Court” in 
Section 29 (2) refers to Court constitut¬ 
ed under the Code.)] 

[See also AIR 1949 Bom 71 (73) = 
JLR (1948) Bom 631 = 50 Cri L Jour 
147 (DB).] 

(5) The Hindu Marriage Act not hav¬ 
ing mentioned any particular Court 
for trial of the offences, the Court which 
can try this offence is the Court indicat¬ 
ed in the Cr. P. C. AIR 1960 Ker 234 
(234) = 1960 Cri LJ 908 = 1960 Ker 

LT 428. 


(6) If the offender is to be charged 
wider Section 71 of Air Force Act, he 
has to be tried by a Court martial but 
il mot, the offence can be tried by com. 

Magistrate. AIR 1964 All 371 
(372) = 1964 All WR (HC) 526 = 1964 
.(2) Cri LJ 184. 


(7) Once a particular Court is m< 
tloned m the special law that Coi 
alone shall be competent to try offen< 
Ulmer that law but subject to t 
other provisions of the Code of C 
“!”al Procedure. AIR 1962 All 

S' lJ ew®'* 


(7^) Offence under Section 7 (3) of 
the Essential Commodities Act is triable 
by a Court specified in the Rajasthan 
Government notification dated 18 - 11 - 
1964 in view of Section 12-A of the Act 
read with Section 29. Cr. P. C. and not 


bv any other Court. 1968 Raj LW 597 
(599). 

(8) The specification of the Court in 
the special law need not be express. 
AIR 1951 Bom 145 (Pr. 4) = ILR (1952) 
Bom 73 = 52 Cri L Jour 1224 (DB). 

(9) A third class -Magistrate cannot 
try any offence under the Railways Act, 
though such offence may be within his 
jurisdiction if the matter were governed 
solely by this section and the second 
schedule. (’79-01) 1 Upp Bur Rul 374 
** (-79) Weir 3rd Edn 584 (585). 

(10) As the Magistrate first class has 
no jurisdiction to try an offence, under 
Section 15 (1) of the U. P. Private 
Forests Act 1968, which is triable by 
Magistrate, Second or Third Class, the 
trial of the offence by magistrate first 
Class is void under Section 530 (p), Cr. 
P. C. AIR 1964 SC 1673 (1676) = 1964 
(2) Cri LJ 606 = (1964) 7 SCR 435. 

(11) This section is subject to the pro¬ 
visions of Section 30 and in view of 
Sec. 30 and the Notification Jud/ 
AD/131/51 dated 20-4-1951 issued there 
under the Magistrate cannot commit a 
case falling under Section 304, I. P. C. 
to the Sessions when a District Magis¬ 
trate has been empowered under Sec¬ 
tion 30 to try that offence. ILR (1954) 
Hyd 971 (973, 974). (DB). 

(12) The sub-section (2), mvLst be read 
with Section 5 and the High Court can¬ 
not take cognizance of a case unless it 
is committed to it for trial under S. 194. 
AIR 1936 All 830 (831) » 38 Cri 1j Jour 
111 (FB). 
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of tToJ' 7h7nT^ '!> 

Magktrale specified against it in colnL (2) 

*- . 

TABLE 


fsame of Court specified in the law 

1 


1. District Magistrate. 

2 . Magistrate of the first class 


Court by which triable 

2 


3. Sub-divisional Magistrate 


Chief^ Judicial Magistrate. 

Judicial Magistrate of the first 

class. 

Judicial Magistrate of the first 

ed above). 

....,77^''* ® 11 (in Delhi on 2-10-1969).- 

' territories so far. So in Goa territory 

of Judicial and Executive Functions) Order. 

(U? In ^^-'28-11-1963. Sr. I. p. 411. continues to be inforce! 

0.1) In Chandigarh, the Punjab Act 25 of 1964, prevails. 

West Bengal 

To sub-section (1). the following proviso shall he added:— 

O) baine as that of the Union territories, but for the Table which is as follows :- 

TABLE 


Name of ihe Court specified 
in the law. 

1 


Court by which triable 

2 


1. District Magistrate. 

\ 

2 . Magistrate of the first class. 

3. Sub-divisional Magistrate. 

4. Magistrate of the second class. 

5. Magistrate of the third class. 

6 . Magistrate. 

7. Presidency Magistrate. 


-W. B. Act VIII of 1970, Sec. 3 and Sch., ”uem 


1. Sub-divisional Judicial Magis- 

Irate. 

2 . Judicial Magistrate of-the first 

class. 

3. Sub-divisignal Judicial Magis¬ 

trate. 

4. Judicial Magistrate of 

second class. 

5. Judicial Magistrate of 

third class. 

6 . Judicial Magistrate. 

7. Presidency Magistrate 
cd in consultation 


the 

the 


appoint- 
with the 


iRmea^Ied* I^ TT and%hird class Magistrates.- 

nf 1949 ) S 3] {Removal of Racial Discriminations) Act, 1949 (XVII 

NOTE.—The repealed section ran as follows:— 

anv “f *e second or third class shall enquire into or try 

any offence which is punishable otherwise than fine not exceeding fifty rupees 

aJ s^uch ** European Britkh subject and who claims to be Wed 

• 1 ^^ 1 ^’ JY^^s^ction in the case of juveniles.—Any offence other than nne 
WKtble with death or^nirnprisonment] for life. c'iimS. by any ^rson 

1 Scope SECTION-29-6 — SYNOPSIS ^ 

"■ "S o-J^mpTson^re^Iil^y;*** " “SSS?. 
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who at the date when he appears or is brought before the Court is under the 
age of fifteen years, may be tried by a District Magistrate or a Chief Presidency 
Magistrate, or by any Magistrate speciaHy empowered by the t[Stare Government] 
to exercise the powers conferred by Section 8, sub-section (1), of the Reformatory 
Schools Act, 1897, or in any area in which the said Act has been wholly or in 
part repealed by any other law providing for the custody, trial or punishment of 
youthful oflFenders, by any Magistrate empowered by or under such law to exer¬ 
cise all or any of the powers conferred thereby.] 

[®] This section was newly added by the Code of Criminal Procedure (Amendment) 
Act, 1923 (XVm of 1923), S. 6. 

[f] Substituted for “transportation” by the Code of Criminal Procedure (Amend¬ 
ment) Act, 1955 {XXVI of 1955), S. 5 (1-1-1956). ' 

[|1 Substituted for ‘Provincial Government' by A. L. O., 1950. 

STATE AMENDMENTS 

Andhra Pradesh 

Telangana Area.—In its application to the Telangana area of the State of Andhra 
Pradesh, Section 29B of the Code of Criminal Procedure, 1898, shall cease to apply to 
any area of Telangana in which the provisions of the Hyderabad Children Act, 1951, 
have been brought into force.—Hyd. Act XXXII of 1951, S. 66 and Andh. Pra. 
A. L. O., 1957. Pt. Ih 

Assam 

Assam Children BiD, 1970, has been introduced in the Legislature of the State: 
Cl. 58(1) of the said Bill proposes repeal of S. 29B. 

Bihar 

Section shall cease to apply in an area where the Bihar Children Act, 1970 (Pros, 
Act 10 of 1970) has been enforced.—Presi. Act 19 of 1970, Section 58 (1). 

Gujarat 

1. Bombay Area.—In its appIicaRon to the Bombay area of the State of Gujarat, 
the provisions of Section 29B of the Code of Criminal Procedure, 1898, shall cease to 
apply to the Bombay area in which Parts II to XI of the Bombay Children Act, 1948, 
have been brought into operation. — Bom. Act LXXI of 1948, S. 6 and Gui. A. L. O.. 
1961. 


^ 2, Saurashtra Area.—In its application to the Saurashtra area of the State ol 

Gujarat, the provisions of Section 29B of the Code of Criminal Procedure, 1898, shall 
^ ^_ 


Section 29-B (contd.) 

— (1) The section is not in¬ 
tended to take away the jurisdiction al¬ 
ready conferred on Magistrates under 
Section 28 and column 8 of the second 
sc^dule of the Code. It extends tc 
certain Magistrates the power to try 
offenders for certain offences 
which would otherwise have been triable 
exclusively by the Court of Session 
AIR 1936 All 675 (676) = 37 Cri L Jour 
1073 •* AIR I960 Mad 308 (310) 196fl 

Cn LJ 927 » (1061) 2 Mad LJ 457. 

(2) Exemption to a minor under Sec. 
tioM 82 and 83 of the Penal Code is noi 
apiMicable In offence und^ Section 13C 
of Railways Act, though it is under Sec- 
Rorw 126 to 129 of the Act. AIR 191S 
Bom 173 (174) = 43 Bom 888 « 2C 
Cri L Jour 699 (DB). 


1 (3) Order of the Magistrate committ. 

the juvenile offender to the Court of 
Session fox trial of offences triable by 
Sessions Court is correct. AIR 1960 Mys 
71 (72) 1960 Cri LJ 493 » 37 Mys 

LJ 706. . 


2 . *‘Other than one punishable with 

death or imprisonment for life.'*— (1) 

This section empowers the Magistrates 
referred to therein to try any offence 
(other than one punishable with death 
or imprisonment for life) although such 
offence, apart from this section, would 
be beyond their competence to try. AIR 
1934 Bom 211 (212) = 35 Cri L Jour 1033 
(DB). 

(2) An offence under Section 304 of 
the Penal Code is one punishable with 
imprisonment for life and cannot, there¬ 
fore, be tried by the Magistrate in 
charge of the Central Children Court 
who is specially empowered under Sec¬ 
tion 8 of the Refonriatory Schools Act. 
1897. AIR 1932 Cai 487 (487, 488) = 

33 Cri L Jour 645 (DB). 

3. “May be tried,”— (l)The words 
“may be tried” are permissive and a 
Magistrate other than one of those spe- 
cifled in the section before whom 
a juvenile offender is brought, ha^ a 
discretion to direct that the accused be 
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cease to apply to any area of Saurashtra in which Parts 11 to XI of the Saurashtra 
Children Act, 1956, have been brought into operation.—Sau. Act XXIX of 1956 S 6 
and Guj. A. L. O., 1961. 

3. In its application to the State of Gujarat, the amendments made in Section 29B 
are the same as those made in the State of Maharashtra. 

4. Chief Magistrate in the City of Ahmedabad has the powers and exercises the 

jurisdiction of a Chief Presidency Magistrate.—See Guj. Act XIX of 1961. S 14 f3> 
(4-11-1961). ^ ' 

Madhya Pradesh 

In its application to the State of M. P., S. 29B shall cease to apply to the 
area in which the M. P. Bal Adhyadesh is brought into force.—See M. P Act 15 of 
1970, S. 67. 

Maliarashtra 

(1) In its application to the State of Maharashtra, ftie provisions of Section 29B of 
the Code of Criminal Procedure, 1898, shall cease to apply to any area in 'which 
I aits II to XI of the Bombay Children Act, 1948, have been brought into operation. 

All the provisions of the said Bombay Act have now been enforced with effect 

from 26-10-1964 in those areas of the State wherein the Hyderabad Children Act, 

1932 and the C. P. and Berar Children Act, 1928 were in force immediately before the 

Bombay Act was extended to the whole of Maharashtra.—Bom. Act LXXI of 1948 as 

amended and extended by Maha. Act XXXVIH of 1963, Ss. 3 And 5 and Maha. A.L.O.. 

1961. 

(2) In its application to the pre-reorganisation State of Bombay, in S. 29B,_ 

(a) delete the words “a District Magistrate or”; 

(b) for the words “by any Magistrate specially empowered by the State Govern¬ 

ment”, substitute the words “by any Judicial Magistrate specially empower¬ 
ed by the State Government in consultation with the High Court *_Bom. 

Act XXIII of 1951, S. 2 and Sch. (1-7-1953). 

(3) After the reorganisation of the State of Bombay in 1956, the amendments made 

in Section 29B by Bombay Act XXIII of 1951 are extended to the newly added areas of 
Hyderabad, Kutch and Saurashtra and the region of Vidarbba as from 1-9-1959 by 
Bom. Act XCVII of 195a * 

Mysore 

(i) In its appricatton to the State of Mysore S. 29B ceases to apply_Mys‘ Act XIX 

of 1964, Ss. 6 (1) (9-4-1964). 


Section 29-B — Note 3 (contd.) 
dealt with under this section by one of 
the Magistrates specified therein or to 
deal with the case himself. AIR 1931 
Bom 198 (199) = 32 Cri L Jour 722 
(DB) ** AIR 1934 Bom 211 (212) 35 

Cri L Jour 1033 (DB). 

[See also (’32) 1932 Mad WN 1076 

(1076). (Case under Children Act (Mad¬ 
ras Act 4 of 1920.1] 

(2) The Magistrate other than one 
specified in the section should have 
jurisdiction under Section 28 or Sec. 29, 
to try such case. Thus, an offence 
under Section 130 of the Railways Act 
(9 of 1890) which is punishable - under 
that -section only with whipping and 
which is not specified to be triable by 
any Magistrate, in the second schedule 
of the Code, can be tried under the 
provisions of Section 29, sub-section (2) 
only by the High Court, or, under this 
section by the Magistrate, therein speci¬ 
fied. AIR 1936 Sind 185 (185, 186) = 
38 pri L Jour 83 (DB) •* AIR 1928 Lah 
909 (909) *= 29 Cri L Jour 733. 


4. “Or in any area in which the said 
Act has been .... repealed.**— ( 1 ) See 

the Bombay Children Act, 1948 (71 of 
1948), the Madras Children Act, 1920 (4 
of 1920), the Hyderabad Children Act 
(32 of 1951) and the U. P. Children Act, 
1951 (1 of 1952) and the following cases. 
AIR 1932 Mad 213 (214) =* 33 Cri L Jour 
192 (DB) ♦* 1932 Mad WN 1076 (1076). 

(2) As to how youthful offenders are 
to be dealt with under other Acts, see 
the following cases. AIR 1915 Mad 841 

^ 32 ** AIR 1932 

Bom 489 (490) = 33 Cri L Jour 395 (DB). 

of a trial in which 
being tried together with an 
adult an offence under Section 302, 
l^nal Code, an order committing the 
child accused along with the adult to 
the Court of Session for trial, is illegal 

child accused is concern- 
only be tried by the juve- 
air 1957 Bom 13 (Pr. 2) 
19o7 Cri L Jour 50 (DB). 



'{^e Code of] Crimitud Procedure, ISOS 


IS 30 N Ij 625 


(ii) After the above Mysore Act Mys. Code of Criminal Pro. (Separation of the 
Judicial and Executive Functions Act, 1965 (Mys. Act XHI of 1965) has made the 
following amendments in S. 29B, namely :— 

'a) Omit the words “a District Magistrate or"'; and 

"" ,b) for the words 'T^y any District Magistrate specially empowered by the Stale 

Government’", substitute the words “by any Judicial Magistrate specially em¬ 
powered by the State Government.” — Mys. Act XIV of 1965, S, 12 (1-10- 
1965). 


Punjab: Haryana: Chandigarh 

In its application to the States of Punjab and Haryana and the Union Territory of 
Chandigarh, in Section 29B, for the words “a District Magistrate, or a Chief Presidency 
Magistrate, or by any Magistrate specially empowered by the State Government”, sub¬ 
stitute the words “a Chief Judicial Magistrate or any other Judicial Magistrate specially 
empowered by the High Court.”—Punj. Act XXV of 1964. Sec. 2 and Sch., Ft. I, 
item (12) (2-10-1964) and Act 31 of 1966, Ss. 29, 88 (1-11-1966). 

Rajasthan 

Abu Area.—In its application to the Abu area of the State of Rajasthan, the 
amendments made in Section 29B are the same as those made in (1) and (2) of Maha¬ 
rashtra.—Cent. Act XXXVn of 1956, S. 119 (1-11-1956). 

Union Territories (except Chandigarh) 

(1) In its application to the Union territories. Section 29B of the Code of Criminal 

Procedure, 1898, shall cease to apply to any area in the Union territories in which the 

Children Act, 1960, has been brought into force—The Children Act, 1960 (LX of 1960), 
S. 58 (U 

NOTE.—-The Act has so far been enforced in Himachal Pradesh, vv. e. f. 2-10-1962— 

see H. P. Gaz., D/- 29-9-1962, Pt. I, p. 565; in Pondicherry w. e. f, 1-10-1963 

see Reg. 7 of 1963, S. 3; and in Goa, Daman and Diu from 1-1-1964—see Goa 
Gaz., D/- 18-12-1963, p. 430. 

(2) In Section 29B, for the words “a District Magistrate_empowered by the 

Slate Government”, substitute the words "a Chief Judicial Magistrate or any other 
Judiaal Magistrate specially empowered by th^ State Government in consultation with 
the High Court.”—Act 19 of 1969, S. 3 and Sch., item 12. " 

Uttar Pradesh 


fVi application to the State of Uttar Pradesh, Section 29B of the Code of 

vm^r ceases to apply to any area in which Chapters I and III to 

Act I of TMir*' brought into force.—U. P. 

West Bengal 


la its application to the State of West Bengal, in Section 29B_ 

(0 for wor^ ‘a District Magistrate.... State Government", substitute tl 
jvords a Sub-divisional Judicial Magistrate or a Chief Presidency Magistral 
or any other Judicial Magistrate specially empowered by the State Goveri 
consultation with the High Court”; and 
0) or the words "exercise all or any other powers conferred thereby”, substitui 

item 'ifl ^ Seb 


f 


-?■ vrith imprisonment not exceeding scvwi years.— 

instanamg anything contained in .Sectinn 9ft on 4.i._ 


otwimstandmg anythin g contained in 

SECTION 30 — SYNOPSIS 
!• Scope and object. 

J- ^As a Magistrate.** 

8. Proeedare. 

PUDishable with 
' ^Sis^*** • • • . . exceeding seven 

4 

IVol. 7-1 3 A. M. 40 


Section 28 or Section 29 the State 

5. Revision. 

S. Sentence by Sec- 30 Magistrafeo 
See Section 34. 

L Appeal — See Sections 34 and 408. 

I. Scope and object.— (ij xhte sec- 
aon is essentially a section conferring 
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Goveniment may, in consultation \A’ith the ITiuh Court, invest any District 
Magistrate. Presidency Magistrate or Magistrate- of the first class with power- to 
ti\’ as a Magistrate all offences not punishable with death or with imprisonment 
lor life or with imprisonment for a teiu exceeding seven years : 

Provided that no District Magistrate, Presidency Magistrate or Magistrate of 
the first class shall be invested with such powers unless he has for not less than 
ten \ears, exeicised as a Magistrate powers not inferior to those of a Magistrate 
of the first class.] 

[1882, Section 30; 1872, Section 3b; 1861 — 

[®J Substituted for old Section 30 by the Code of Criminal Procedure (Amend¬ 
ment) Act, 1955 (XXVI of 1955), Section 6 [1-1-1956.] This amendment is not 
retrospective.— Ibid, Section 116 (a). 


STATE AMENDMENTS 

Gujarat 

(1) In its application to the State ol Gujarat, the amendinenl made in Sec¬ 
tion 30 is the same as that made in Maharashtra.— See Cent. Act 11 of 1960, S. 87. 

(2) Magistrates in the City of Ahmedabad have the powers and exercise the juris¬ 
diction of a Presidency Magistrate. — See Guj. Act XIX of 1961, Section 14 (3) 
[4-11-1961.] 


Section 30 — Note 1 (contd.) 

.jurisdiction. It gives Magistrates power 
to try olTences which otherwise they 
cannot try. It deals only with the trial 
of ollences and confers no power to pass 
a sentence. AIR 1943 Sind 87 (89) = 

44 Cri L Jour 461. 

(21 The scope of Section 30 is to en¬ 
able a particular Magistrate to try a 
particular class of cases and has nothing 
to do with the competency of the Magis¬ 
trate to try a particular class of cases. • 
AIR 1960 Madh Pra 20 (22) = 1960 Cri' 
L.J 82 = 1960 MPLJ 372. 

(3) The object of conferring special 
powers on District Magistrates is to ac¬ 
celerate proceedings at the trial by 
avoiding the delay consequent on com¬ 
mitment to the Sessions Court. It is 
also intended to afford relief to those 
who have to attend as witnesses in the 
Court. AIR 1938 Nag 56 (58) = 39 Cri 
L Jour 660 ** (’03) 7 Cal WN 457 (460) 
(DB). 

(4) The effect of the State Govern¬ 
ment investing the District Magistrate 
or any Magistrate of the first class with 
power under this section is to bring 
into being an additional Court in which 
all offences not punishable with death 
become triable. AIR 1955 SC 191 (194) 

= (1955) 1 SCR 1045 = 1955 Cri L Jour 
374. 

(5) First Class Magistrate exercising 
enhanced powers under this section in 
District K transferred to District G —• 
Fresh Notification under Section 12 by 
State Government appointing him First 
Class Magistrate in District G — No 
Notification investing him with Sec. 30 
powers — He cannot exercise enhanced 
powers under Section 30 in District G. 
AIR 1956 Punj 252 (Pr. 4) = ILR (1956) 
Punj 1119 = 1956 Cri L Jour 1429. 


(6) Though before the amendment by 
the Code of Criminal Procedure (Amend¬ 
ment) Act (1 of 1951) the sec¬ 
tion specifically referred only to Sec. 29, 
it was held that Section 28 also must 
be read subject to this section. AIR 
1938 Nag 56 (58) « 39 Cri L Jour 660 

AIR 1954 Him Pra 79 (79) = 1954 
Cri L Jour 1494. 

(7) The section as amended by the 
Code of Criminal Procedure (Amend¬ 
ment) Act (1 of 1951) now refers both 
to Sections 28 and 29, so that Secs. 28 
and 29 are subject to the provisions of 
this section. ILR (1954) Hyd 971 (973) 
(DB) *• AIR 1955 SC 191 (194) = (1955) 
1 SCR 1045 = 1955 Cri L Jour 374. 


(8) The section does not offend against 
Article 14 of the Constitution. AIR 1954 
Pat 218 (220) = 1954 Cri L Jour 565 = 
32 Pat 728 (DB) ** AIR 1955 SC 191 
(196) = (1955) 1 SCR 1045 = 1955 Cri 
L Jour 374. 


(9) The section as amended by Act 26 
of 1955 does not in any way take away 
the powers which vest in a Magistrate 
of the first class under Section 28 to 
deal with cases under Sections 326 and 
409 and other sections of the Penal Co(^- 
The only change that has been brought 
about by the amendment is that if the 
Magistrate considers that a severer 
punishment than two years- is to he 
awarded in any of these cases, 
should commit the case to the Court 
of Session and should not deal with it 
himself. AIR 1959 Punj 98 (Prs. 8, ») 
•= 1959 Cri L Jour 361 (DB). 

2. “As a Magistrate.”— (1) 

tion makes it clear that the jr 

by the specially empowered Magistral 
shall be tried by him as a Magistrate. 

Hence, if he tenders pardon 

tion 337 he is precluded from trywis 
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Maharashtra 

^ application to the State of Maharastitra in Section 30 delete th? words 

District Magistraic at both tlie places where they occur, 

■— Bom. Act XXXIX of 1955, Section 3. [2-1-J956.] 

(2) After the reorganizauon of the State of Bombay in 1956, the amendment made 
in Section 30 by die abovementioned Bombay Act was extended to the newly added 
aieas of Hyderabad, Kiitch and Saurashtra and the region of Vidarbha as from 
1-9-1959 by Bombay Act XCVII of 1958, 

Mysore 

u appBcation to the Slate of Mysore, omit the words "Disfrict Magistrate" at 

both places where they occur. — Mys. Act XUl of 1965, S. 13 (l-lU-1965). 

Punjab; Haryana: Chandigarh 

r^u j” application to the States of Punjab and Harvana and Union Territory of 
Chandigarh, for Section 30 substitute the following namely 

30, Offences punishable with impnsonment not exceeding seven years.—Nothwilh- 

any Chief Judicial Magistrate or any other Judicial Magistrate of the first class ni l, 

f r offences not punishable with death or with 

imprisonment for life or with imprisonment for a term exceeding seven years : 

Judicial Magistrate or Judicial Magistrate of the first class 
hall be invested with such powers unless he has, for not less than ten years, exercised 
as a Magistrate powers not inferior to those of a Magistrate of the first class "—Punj 

we8.T 29 anTs/Tl'^" lleej" 

Rajasthan 

'he Aliu . area of the State of R,r,a,tt,an the 

Mahar:h,ra.icJ!:;: 

Section 30 — Note 2 (contd.) 

ia 4 Cri L Jour 

** 1925 Nag 

119 ( 119 ) = 25 Cn L Jour 1341. 


(DB) ^9 *20) 

committed 
^991 to a full-power 
® sessions case, but at the 
h?* receipt of the case by Magis- 

came into 

force and deprived the Magistrate of the 
power to try cases as a Court of Ses¬ 
sion. It was held that the Magistrate had 
no power to ignore the order of com- 

with the case under Sec¬ 
tion 38. ( 73) 5 NWPHCR 219 f219, 220). 

(4) Whwe the proceedings of the 
mal of offence under Section 304, I. P. 
c., punishable with imprisonment for 
life or imprisonment for 10 years were 
pending before the Section 30 Magis- 

date of the commencement 
of the Amendment Act 26 of 1955 . which 

powers of the Section 30 
Magistrates, the proceedings are to be 
continued as if Section 30 has not been 
mnended. Disposal of such cases after 
the amendment came into force is not 
wwout jurisdiction. 1957 Raj LW 
49 ? ( 493 ). 


(5) A Magistrate of the first class who 
is holding a preliminary enquiry into a 

*.*'',H*^*® t).y a Court of Session has 
jurisdiction either to commit it to a 
Court of Session or to discharge the ac¬ 
cused. He cannot make over the case 
to a District Magistrate specially em¬ 
powered under Section 30. Where, how- 
ever, no prejudice had been caused to 
the accused by reason of his having 
been convicted by a District Magistrate 
instead of by the Sessions Court the 

^ *^336 described in 
hi* column of Schedule II as one 
triable by a-Court of^ Session is tried bv 

specially empowered, does 

nature or make it 
triable by a Magistrate” within 
the rneaning of Section 250. Hence a 
Magistrate trying such a case cannot 

air 1954 Pat iS 
U46, 147) = 32 Pat 424 = 1954 Cri L 

Jour 221 (DB) ** (TO) 11 Cri L Jour 
398 (396) (Lah). ^ ^ 

air 1936 Rang 230 (231) = 
37 Cn L Jour 773 (DB).J 

♦uf* *15 The procedure of 

the Magistrate exercising powers under 
Section 30 is not similar to the proce 
dure of Sessions Court. AIR 1947 pat 
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Union teiritorics (except Chandigarh) 

In its application to the Union territories, for Section 30. substitute the following, 
namely :— 

“30. Offences punishable with imprisonment not exceeding seven years.— Notwith¬ 
standing anything contained in Section 28 or Section 29, the State Government, in 

consultation with the High Court, may invest any Chief Judicial Magistrate or any 

other Judicial Magistrate of the first class with power to try as a Judicial Magistrate all 
ollcnces not punishable with death or with imprisonment for life or with impiisonment 
for a term exceeding seven years : 

Provided that no Chief Judicial Magistrate or Judicial Magistrate of the first class 

shall be invested with such powers unless he has, for not less than ten years, exercis¬ 

ed as a Magistrate powers not inferior to those of a Magistrate of the first class: 


Provided further that if any Judicial Magistrate of the first class has, prior to his 
appointment as such Magistrate, exercised the powers of an Assistant Sessions Judge, 
lu‘ may be invested with the powers under this section notwithstanding the fact that 
he has not exercised the powers of Magistrate of the first class for not less than tea 
years.”—Act 19 of 1969, Section 3 and Schedule, Item 14 (in Delhi on 2-10-1969). 


Section 30 — Note 3 (contd.) 

416 (Pr. 4) = 25 Pat 733. (As far as 
possible the Magistrate should adhere 
to the procedure indicated in Sec. 256-) 

(2) The Court of the District Magis¬ 

trate exercising enhanced powers is 
nevertheless not constituted a Court of 
Session thereby, but remains that of a 
Magistrate and the procedure for the 
trial is regulated by Chapter 21 and not 
by Chapter 23. (’04) 1 Cri L Jour 1063 

(1005) (DB) (Lah) ** AIR 1916 Nag 97 
(981 = 17 Cri L Jour 245. 

(3) A Magistrate acting under this sec¬ 

tion has no power to try an accused 
person summarily, Colm. Dig Cr 42 of 
1876 ** (’79) 1879 Pun Re. Cr. No. 25, 
p. 75 (75) (DB). 

(4) The difference between the proce¬ 

dure of the trial of a case by a Sec. 30 
Magistrate and the procedure in a case 
triable by a Sessions Court is not mere¬ 
ly procedural but is one of substance. 
A notification conferring powers under 
this section on a Magistrate cannot have 
retrospective operations in the absence 
of some express provision in it to that 
elTect : and the Magistrate invested with 
such powers cannot himself try a case, 
committal proceedings in which are 
pending before him at the time, but 
must continue the committal proceed- 
ings and either discharge ‘the accused 
or commit him to ihe Court of Session. 
AIR 1953 Madh B 56 (Pr. 3) = ILR 

(1952) Madh B 571 = 1953 Cri L Jour 

557 (DB). . . . X 

(5) Where an Additional District 

Magistrate actually invested with 
powers, under Sec 30 acts under 
those powers, the fact that throughout 
the record of the case he described him¬ 
self as Additional District Magistrate 
and signed the judgment in the same 
way cannot affect his exercise of 
powers imder Section 30. AIR 1941 Lah 
324 (326) ♦ 

(6) A practice that when a case has 
not reached the stage of evidence, the 


City Magistrate acts as a substitute for 
the Section 30 Magistrate who is trying 
the case, if the latter is on tour, is il¬ 
legal. 1936 AMLJ 85 (90). 

4. “All offences not punishable with 

death or.exceeding seven 

yeara”— (1) The section must be read 

as qualifying Sections 28 and 29 of the 
Code- All offences not punishable with 
death (or with imprisonment for life 
or with imprisonment for a term ex¬ 
ceeding seven years) may be tried by 
Magistrate empowered under this sec¬ 
tion notwithstanding that under Sec¬ 
tions 28 and 29 they are triable by the 
Courts specified in the eighth coliomn 
of the second schedule of the Code. AIR 
1926 Nag 374 (375) = 27 Cri L 

Jour 728 ** 1912 Pun LR No. 223, p. 709 
(710) (DB). 

(2) Before the Code was amended by 
Act 26 of 1955, a case under Section 326, 
Penal Code, could either be sent to a 
First Class Magistrate if it was not a 
serious one, or to a Section 30 Magis¬ 
trate, if it was more serious, but the ap¬ 
propriate sentence could not exceed 
seven years, and to a Sessions Court if 
a sentence of more than seven years 
appeared to be called for and the only 
effect of the amendment is that the de¬ 
grees of seriousness of cases under Sec¬ 
tion 326, Penal Code are reduced l^om 
three to two and a minor case under 
Section 326, Penal Code can still be 
tried by a First Class Magistrate, but if 
it is more serious it has now to be sent 
to the Sessions Court to be tried 
by Sessions Judge or by an Assistant 
Sessions Judge and nothing In tne 
Amendment can detract in any way 
from the force of the words of Sec. zo 
and the appropriate entry ^ tne wn 
column in the Second Schei^e. 

1958 Punj 214 (Pr. 6) = 1958 Cri L Jour 

800. 

(3) A person accused under Sm 120-B 
of the Penal Code of being a party to a 
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West Bengal 

_ In its application to the Stale o\ West Bengal, for Section 30, substitute the 
following, namely:— 

‘‘30. Offences punishable wilh imprisonment not exceeding seven years. Notwith¬ 
standing anything contained in Section 28 or Section 29, the State Government may, 
in consultation with the High Court, invest any Judicial Magistrate of the first class 
with power to try as a Magistrate all offences not punishable with death or with im¬ 
prisonment for life or with imprisonment for a term exceeding seven years : 

Prodded that no such Judicial Magistrate shall be invested with such powers 

^less he has, for not less than ten years, exercised powers not inferior to those of a 

Judicial Magistrate of the first class : 


Provided further that if any Judicial Magistrate of the first class has. prior to his 
appomtment as such Magistrate, exercised the powers of an Assistant Sessions |(Hige, 
he may be invested with the powers under this section notwithstanding that he had 
not exercised the powers of a Judicial Magistrate of the first class for the ten years" 
—W. B. Act Vm of 1970, Section 3 and Schedule, Item 20. 


Section 30 — Note 4 (contd,) 
criminal conspiracy to commit an off¬ 
ence punishable with death (or im¬ 
prisonment for life) can according to the 
^cond schedule, be tried only by a 
C^urt of Session. This section will en¬ 
able a Magistrate empowered under it 
to try the case, provided no murder has 
taken place in pursuance of the conspi¬ 
racy. AIR 1925 Lah 157 (158) = 25 Cri 
L Jour 1241. 


(4) Where a case is prima facie one 
of murder, a Magistrate specially em¬ 
powered under this section has no power 
to try it. AIR 1944 Pat 92 (96) 
= 45 Cri L Jour 409 (DB) *♦ AIR 1928 
Lah 868 (869) (DB). 

(5) Where there is evidence which, if 
believed, .would sustain a charge of 
murder, it is undesirable that the Magis¬ 
trate should, under this section, try the 

case for a minor offence. (’84) 10 Cal 
85 (86) (DB). » V 

(6) Cases on the borderline of juris¬ 
diction and cases of great difficulty 
ought to be committed rather than be 
tried by the Magistrate under this sec¬ 
tion. 1 Bur LR 158. 


(7) As a general rule, the cases which 
a Magistrate empowered under Sec 30 
should refrain from trying are, firstly, 
those in which a sentence more severe 
than he could inflict under Section 34 
appears to be called for and, secondly, 
those cases in which the issues are so 
complex, or the difficulty of ascertain¬ 
ing^ the true facts or of correctly ap. 
plying the law to them so considerable 
as to make a trial before a Sessions 
Judge with the aid of assessors more ap¬ 
propriate than a trial before a 
Magistrate under this section. 1893-1900 
Low Bur Rul 219 (219). 

(8) Where a Sessions Judge is of 
opinion that a Magistrate empowered 
under Section 30 has tried a case which 
he WM not. competent to try he should 
send the case to the High Court for an 
order that the accused be committed for 

to the Court of Session. AIR 


1926 Lah 575 (575) = 27 Cri L Jour 846 
AIR 1936 Pesh 139 (139) = 37 Cri 
L Jour 852. 


(9) Though a case may be triable by 
a specially empowered Magistrate he is 
not precluded from committing it to a 
Court of Session if there are good rea- 
sons for his doing so. AIR 1952 Ajmer 
49 (Pr. 10) = 1952 Cri L Jour 1563. 


(10) A provision requiring a Magis¬ 
trate to send a case to the Court of Ses¬ 
sion when it appears, that the offence 
is one triable exclusively by a Court of 
Session or that it ought to be tried by 
such Court cannot be taken to mean 
that a case that can be tried by a Magis¬ 
trate invested with powers' under 
this section must necessarily be sent for 
disposal to the Court of Session. AIR 
Ajmer 37 (Pr. 1) = 51 Ciy L Jour 


ui; ine investment of powers under 
this section by the State Government 
does not oust the jurisdiction of the 
Co^t of Session, nor the powers of such 
a Magistrate especially empowered and 

Sessions Judge become 
mutually exclusive. The investment of 
powers under this section does in no 
way affect the powers of the Court of 
Session conferred under Section 28 (2) 
to try all offences, of course, only * on 
commitment. AIR 1956 Hyd 39 (40) = 

402 (DB) •* AIR 1956 Hyd 28 (28) = 
216^ (DSr* L.Jour 

(12) The powers conferred under the 
repealed Section 30 remain unatlected 
by the commencement of Act 26 of 1955 . 
and can be exercised in proceedings in- 
fcommencement. AIR 

^181) = 1960 Cri 
LJ 914 I960 MPLJ 147 


V Hyderabad High Court hat 

held that when there are good grounds 
for commitment, the Magistrate is bound 
to comrn't the case to the Court cf Ses¬ 
sion. Such a Magistrate has no pov/C” 
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B. — Sentences which may be passed by Courts of various classes. 

31. Sentences which High Courts and Sessions Judges may pass.—(1) A 
High Court may pass any sentence authorised by law. 

(2) A Sessions Judge or Additional Sessions Judge may pass any sentence 
authorised by law; but any sentence of death passed by any such Judge shall be 
subject to confirmation by the High Court. 

(3) An Assistant Sessions Judge may pass any sentence authorised by law, 
except a sentence of death or *[of imprisonment for life or of imprisonment for 
a term exceeding ten years.] 

[1S82 — Section 31; 1872 — Sections 15, 17, 18; 1861 — Section 22, 
Paras. 1, 2, 3.] 

[Cf: Criminal Procedure Code Law 1960, (North Nigeria), Section 114.] 

t®] Substituted for the words “of transportation for a term exceeding seven years, 
or of imprisonment for a term exceeding seven years” by the Code of Criminal Proce¬ 
dure (Amendment) Act, 1955 (XXVI of 1955), Section 7 [1-1-1956.] 


Section 30 — Note 4 (contd.) 
to send the case to any Magistrate with 
special powers und^r this section al¬ 
though such especially empowered 
Magistrate may have jurisdiction to try 
the olTence. AIR 1956 Hyd 39 (40) = 
ILR (1956) Hyd 234 = 1956 Cri L Jour 
402 (DB). 

[See also AIR 1956 Hyd 28 (28) = ILR 
(1955) Hyd 339 — 1956 Cri L Jour 216 
(DB).] 

(14) It was held by the Hyderabad 
High Court that in view of the provi¬ 
sions of this section and the Notifica¬ 
tion Jud/AD/I31/51 dated 20-4-1951 issu¬ 
ed thereunder, cases coming under Sec¬ 
tion 304, Penal Code cannot be said to 
be exclusively triable by the Court of 
Session and consequently the Magistrate 
cannot commit a case falling under Sec¬ 
tion 304. Penal Code to the Sessions 
when a District Magistrate has been em¬ 
powered under this section to try that 
offence. ILR (1954) Hyd 971 (975) (DB). 

(15) Cases of rape and unnatural vice 
should, as far as possible, be tried by a 
Magistrate with Section 30 powers, so 
that if circumstances call for a heavy 
sentence, the same may be given up to 
the outside limit of seven years. AIR 
1936 Lah 256 (256) = 37 Cri L Jour 474. 

(16) It has been held that a case under 
the Prevention of Corruption Act m 
which the maximum sentence is seven 
years should be tried by a ^Sessions 
Judge and not by a Section 30 Magis¬ 
trate. AIR 1952 Punj 53 (Pr. 9). 

(17) It was held in the following case 
that reading this section with Section 8 
of the Penalties (Enhancement) Ordi¬ 
nance, 1942 (3 of 1942) a Magistrate act- 
ins under this section had his junsdic- 
tion enlarged so as to include the POwer 
to try offences punishable with death 
under the said Ordinance. AIR 1943 
Sind 87 (89) = 44 Cri L Jour 461. 

r-. Revision.— (1) Court of a Magis¬ 
trate exercising enhanced pov/ers and 
trying cases triable by a 
sion is nevertheless not a Court of co¬ 


ordinate jurisdiction with, but is in¬ 
ferior to, a Sessions Court and subject 
to its revisional powers. (’04) 1 Cri L 
Jour 1063 (1065) 1904 Pun Re Cr 

No. 15 (DB). 

(2) A Magistrate who is not a District 
Magistrate, but is invested with enhanc¬ 
ed powers, is nevertheless subordinate 
to the District Magistrate in the same 
way and to the sam» extent as any other 
Magistrate of the first class in the same 
district, and his orders are open to revi¬ 
sion by the District Magistrate under 
Sections 436 and 437. AIR 1916 Nag 97 
(98) = 17 Cri L Jour 245. 

(3) It was only at the stage of award¬ 
ing punishment that the question of 
competency of Magistrate to inflict 
higher punishment could arise. 1969 Cri 
LJ 538 (539) = (1968) 1 Andh LT 267 
(DB). 

6. Sentence by Section 30 Magistrate.— 
See S. 34. 

7- Appeal.— See Sections 34 and 408. 


SECTION 31 — SYNOPSIS 


1. Solitary confinement. 

2. Imprisonment. 

3. General principles as to punish¬ 

ments.— See also Notes under 

Section 32. . 


1. Solitary confinement.— (1) Soli¬ 
tary confinement cannot be awarded for 
an offence not punishable under the 
Penal Code but punishable only under 
a local Act. AIR 1924 Lah 667 (667) = 
25 Cri L Jour 120. 


(2) Where the substantive punishment 
warded does not include imprisonment 
lUt only fine solitary confinement c^- 
lot be awarded. (’82) 1882 Pun Re (Cr) 
io. 9, p.^13 (13) (DB). 

(3) Cumulative sentences of solitair 
onfinement are contrary to the inten- 
ion of Section 73, Penal Code. AIR 1923 
lang 197 (198) = 25 Cri L Jour 85. 

2. Imprisonment.— (1) An order 
lirecting that any period undergone as 
m under-trial prisoner should be con- 
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82. Sentences which Magistrates may pass.—(1) The Courts of Macistrates may 
pass the following' sentences,*^ namely : 

^a). Courts q 1 Presidency f Imprisonment for a term not exceeding two years, including 
Magistrates’'■f and of J such solitary confinement as is authorised by law; 

Magistrates of first \ 

class*t L Fine not exceeding ’*[two thousand] rupees; f[ ♦ *] 

(b) Courts of Maristrates T Imprisonment for a term not exceeding six months, including 

of the second class : such solitary confinement as is authorised by law; 

X. Fine not exceeding *[five hundred rupees]; * *] 

(c) Courts of Magistrates f Imprisonment for a term not exceeding one month; 

of the third class: \ Fine not exceeding *[one hundred] rupees. 

(2) The Court of any Magistrate may pass any lawful sentence, combining any of 
the sentences which it is authorized by law to pass. 

§[• ^ ® -] 

j^l882 . — Section 32; 1872 — Section 20; 1861 — Section 22. paras 4 to 8]. 

[Cf. Criminal Procedure Code Law, 1960 {North Nigeria) Sections 16, 17, 18], 

[®1 Substituted for die words “onp thousand,” “twohundred” and “fifty” respective¬ 
ly by the Code of Criminal Procedure (Amendment) Act, 1955 (XXVI of 1955), 
Section 8 [1-1-1956.] 

[I] The word "whipping” is omitted by the Abolition of Whipping Act, 1955 XLIV 
of 1955), Section 3 (a) [19-12-1955]. 

[J] The words “whipping (if specially empowered)" were repealed by the Whipping 

Act, 1909 (IV of 1909), Section 8 and Sch, 

[§] Sub-section (3) is omitted, ibid, 

[®t] In the City of Ahmedabad Magistrates appointed under Guj. Act XIX of 1961, 

Section 14 (1), have the powers and exercise the furisdiction of a Presidency 
•Magistrate. — See Guj. Act XIX of 1961, Section 14 (3). [4-11-1961]. 

[®t] For exceptions to this see Reg. VII of 1964, Section 32 (3); A. P. Act V of 1956; 
SecUon 11 (3); W. B. Act, XIV of 1965, Section 14. 


Section 31 — Note 2 (contd.) 

sidered as part of the sentence is illegal. 

AIR 1923 *Lah 104 (105). 

(2) Under Section 75 of the Penal 
Code, on a second conviction a sentence 
of imprisonment for more than double 
the prescribed term is illegal. (’82) 1882 
Pun Re (Cr) No. 38, p. 63 (64) (DB). 

(3) It is not strictly illegal to order 
that a term of imprisonment subsequent¬ 
ly ordered should run concurrently with 
a term of imprisonment being under¬ 
gone at the time in default of payment 
of 'a fine. But such an order is opposed 
to the spirit of Section 64, Penal Code 
and should not be passed. AIR 1931 
Rang 51 (51) = 32 Cri L Jour 637. 

3> General principles as to punish, 
ments.— (i) The expression “Pass any 

sentence authorised by law ’ — Means 
only sentence which is within com¬ 
petence of trying Court. AIR 1966 SC 
945 (94?) = 1966 Cri LJ 709 = (1966) 
2 SCR 822. (See also Notes under Sec¬ 
tion 32.) 

SECTION 32 — SYNOPSIS 

4i Scope. . , 

General principles as to punishment* 

R lmprlsonnienl. ' 

^4. Sl|)|ltary conOnement. 

5.4we. 


6. Whipping. 

7. “May pass any lawful sentence”. 

8. Appeal against sentence* 

9. Power to impose sentence higher 

than under Section 32. 

10. Powers of High Court In revision. 

1. Scope. — (1) A Magistrate cannot 
exceed the limit prescribed bv the 
section and pass a sentence w’hich he is 
not authorised to pass. AIR 1929 Rang 
279 (279) = 31 Cri L Jour 175. 

(2) Even a request on the part of the 
accused will not enable a Magistrate to 
inflict any sentence exceeding his limit. 
(’02) 2 Weir 449 (449) (DB). 

ESee also AIR 1956 Bom 671 (672) = 
1956 Cri L Jour 1195 (DB). (Request to 
enhance substantive sentence but to reduce 
that awarded in default of payment of 
fine with a view to obtain certain remis¬ 
sions under jail rules cannot be accept¬ 
ed.)] 

(3) There should be no soft peddling 
With question of sentence — A Judge 
should not close his eyes to deliberate 
disregard or defiance of law — Punish- 
ment is for prevention of crime, for pre¬ 
venting the oITender from repeating the 

crime and others from committing It _ 

Diicrrent sentence must be imposed 
wiicre necessary. AIR 1970 Goa 56 (59) 
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STATE AMENDMENT 
Union Territories \ except Chiindigarh) ‘ 

In its application to union territories, \n ^ectton 52, (i) SiiV>stttute 'Judicial Magis¬ 
trates for the word ‘Magistrates' in the marginal heading, (ii) in sub-section (I), in 
the opening sentence, before the word ‘Magistrates,' insert the word ‘Judicial*; (iii) in 
els, (a) and (b), for the words “Courts of Presidency Magistrates and of Magistrates of 
the first class" and “Courts of Magistrates" substitute the words “Courts of Judicial 
Kfagistrates of the first class” and “Courts of Judicial Magistrates” respectively; (iv) 
omit clause (c); and in sub-s. (2), for the words, “any Magistrates” substitute the 
words “any Judicial Magistrates.” 


—Act 19 of 1969, Sectioii 5 


Section 32 — Note 1 (contd.) 

(4) A Magistrate even though specially 
empowered under Section 30 cannot, when 
exercising his ordinary powers, pass a 
sentence greater than that allowed by this 
section. AIR 1933 Bom 58 (69) = 34 
Cri L Jour 162 (SB). 

(5) Conviction under Sections 7 and 16 
of Prevention of Food Adulteration Act. 
unless there are any special and adequate 
reasons which must be mentioned in the 
judgment, the minimum sentence must be 
imposed. AIR 1969 Bom 360 (360) = 
1969 Cri LJ 1.3.50 = 70 Bom LR 693. 

(6) Section does not alTect the powers 

of a Magistrate under Section 108 to bind 
over a person to keep the peace for a 
period exceeding that for which he can 
pass a sentence of imprisonment under 
Section 32. AIR 1915 All 15 (16) = 16 
Cri L Jour 3,50. • 

(7) Act falling under two definitions of 
offences but essentially only one offence. 
Maximum sentence which Magistrate can 
pass under this section awarded for each 
such offence, would be illegal. AIR 1948 
Cal 6 (7) ^ 48 Cri L Jour 389. 

2. General principles as to punishments. 

— (1) Every conviction of an offence 
must be followed by the prescribed 
punishment. AIR 1951 Orissa 284 (Pr 28) 
= ILR (1950) -Cut 75 = 52 Cri L Jour 
8.37. (DB). (AIR 1928 Nag 188. Dissent 
fr«m* But where no minimum is pre¬ 
scribed, sentence may be nominal.) 

(2) In fixing the punishment for any 
particular offence. Court should take into 
consideration nature of offence, circum¬ 
stances in which it was committed, degree 
of deliberation shown by offender, pro¬ 
vocation he has received, if the crime is 
one of violence, the antecedents of the 
accused up to the time of sentence, his 
age and character. And all these matters 
must be established by evidence and not 
by impressions created on the spur of 
the moment. AIR 1947 Bom 409 (411) = 
48 Cri L Jour 721 (DB) *• AIR 1956 
Madh B 269 (271) = 1956 Cri L Jour 

1408 (DB) ** AIR 1967 Goa 95 (96) = 

1967 Cri LJ 1005 *♦ AIR 1967 Rai 159 

(175) = 1967 Cri LJ 922 = 1967 Raj LW 

326 *♦ (1966) 32 Cut LT 208 (209) = 
ILR (1966) Cut 219 ** ILR (1964) Cut 
623 (639) (DB). 


and Sch., Item 14. [In Delhi, on 2-10-1969], 

[See also AIR 1957 Mad 722 (724) = 

1957 Cri L Jour 1284 (2).] 

(3) Proper sentence should be passed 
after taking into consideration all circum¬ 
stances of case regardless of the consi¬ 
deration whether it should be appealable 
one. AIR 19.39 Rang 69 (70) = 40 Cri 
L Jour 248 ** 1961 Ker LJ 122 = 1961 
Ker LT 328. 

(4) Every Court must award the sen¬ 
tence suited to the offence and the 
offender, and not make the sentence 
smaller because of any doubt regarding 
the commission of the offence itself. AIR 
.1953 Mad 877 (877) = 1953 Cri L Jour 
1646. 

(5) Maximum punishment should be 
awarded only in extreme cases. AIR.1929 
All 919 (924) = 31 Cri L Jour 88 (DB) 
** AIR 1958 All 198 (204) = 1958 'Cri L 
Jour 316. 

[See also (*10) 11 Cri L Jour 421 (422) 
= 1910 Pun Re (Cr) No. 16. (Technical 
. offence under Section 19, Arms Act — 
Nominal sentence is sufficient to meet 
ends of justice.)! 

(6) The Magistrate should exercise a 
judicial discretion in each case and pass 
an adequate sentence after taking into 
consideration all the pertinent circum¬ 
stances of the case, such as youth, age, 
sex, illness, motive, drunkenness, insanity 
or ignorance of law of the accused AIR 

1958 All 198 (204) = 1958 Cri L Jour 316 
•• AIR 1947 Mad 264 (Pr 8) *= 48 Cri 
L Jour 89 = ILR (1947) Mad 433 (DB) 
** 1970 Cri LJ 431 (433) (Mad). (Sen¬ 
tence of accused reduced because (1) he 
was first offender; (2) he was likely to 
be weeded out of co-operative institution, 
wherein he was the President, the posi¬ 
tion which was used by him for com¬ 
mitting offences and (3) was pretty old 
man of 62 or 63 years.) 

[See also AIR 1958 All 746 (757) « 
1958 Cri L Jour 1266.1 

(7) Court has discretion to award less¬ 

er penalty in case of murder. But con¬ 
fession of unchastity obtained from wife 
by coercion and threat cannot be accept¬ 
ed as a grave and sudden provocation for 
inflicting severe injuries on wife and 
killing the alleged- paramour — Lesser 
penalty not iustified. AIR 1965 Mad, 48 
(491 == 1965 (1) Cri LJ 184 = (1965) 2 

Mad LJ 28 (DB). 
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Section 32 — Note 2 (contd.) 

(8) The following are tllustrntive 
exiunples of mitigating circumstances to 
be considered in awarding punishment. 
AIR 1933 All 438 (440) = 34 Cri L Jour 
641. (First olTenee.) *• AIR 1947 Pal 152 
(Pr 25) = 48 Cri L Jour 497 = 25 Pat 
205 (DB). (Sudden provocation.) *♦ AIR 

1927 All 105 (106) = 27 Cri L Jour 1392 

(DB). (Do.) AIR 1932 Lah 344 (345) 

= 33 Cri L Jour 587 (DB). (Exceeding 
right of self-defence.) *♦ AIR 1916 Low 
Bur 63 (64) = 17 Cri L Jour 335 •* AIR 

1928 All 321 (326) = 30 Cri L Jour 766 
(DB). (Apology in case of defamation.) 

AIR 1927 Lah 91 (91) = 28 Cri L 
Jour 52. (Sexual offence — Woman con¬ 
senting parly.) ** 1970 Cri LJ 549 (552) 
(Manipur) ** AIR 1968 All 170 (183, 184) 
= 1968 Cri LJ 584 ♦* AIR 1967 Pat 253 
(254) = 1967 Cr LJ 1040. (Crops re¬ 
moved while civil suit for dispute over 
the land was pending.) *• AIR 1962 Cal 
428 (433) = 1962 (2) Cr LJ 179 (DB). 
(Accused being of advanced age having 
his wife and children living.) 

[See also AIR 1936 Nag 200 (203) = 
ILR (1936) Nag 78 = 37 Cri L Jour 1047 
(DB). (Woman ‘ murdering child for sake 
of ornaments — Death sentence is proper 
— Age, sex of accused or that she has 
recently delivered in jail is no extenuate 
ing circumstance-)] 

(9) Inordinate delay in trial, due to 
murderer absconding for a number of 
years is not valid ground for imposing 
lesser sentence under Section 302. when 
the murder is brutal. AIR 1962 Cal 428 
(439) = 1962 (2) Cri LJ 179 (DB). 

(10) The theory of deterrent punish¬ 
ment should not be loosely pul into 
practice except where there is a danger 
of a wide breach of the peace or secu-. 
rity. AIR 1922 Pat 267 (268, 269) = 22 
Cri L Jour 679 •• AIR 1936 Rang 70 (71) 
= 37 Cri L Jour 416. (Offences of 
dacoity and robbery common in particular 
place — Deterrent sentence advisable.) •* 

, AIR 1967 Goa 21 (31) = 1967 Cri LJ 
357 (FB). 

(11) Where a gang of desperate men 
or an unlawful assembly threatens to 
defy the law, the heaviest possible sen¬ 
tence should be passed. ('ll) 12 Cri L 
Jour 260 (265) (DB) (Lah) ** AIR 1937 
Sind 239 (240) = 30 Sind LR 354 = 38 
Cri L^ Jour 953 (DB), (Band of Baloochis 
committing deliberate, audacious and pre¬ 
meditated murder to execute their own 
sentence of death — Proper sentence is 
death and not transportation for life.) ** 
AIR 1929 Pat 502 (503) == 30 Cri L Jour 
1100 . 

. (12) The following crimes 'should be 
punished with a deterrent sentence: 

(a) Arson. AIR 1924 All 781 (782) » 
26 Cri L Jour 1190 (DB). 

(b) Crimes relating to coins, AIR 1927 

Lah 220 (221) = 28 Cri L Jour 

S05. 


(c) Burglary. AIR 1932 Lah 258 (258) 
= 33 Cri L Jour .'iOO (DB). 

(d) Crimes of violence on women. AIR 
1929 Lah 684 (585) = 30 Cri L 
Jour 699. 

(e) Illegal traffic in drug.s or liciiior. 
AIR 1950 Ajmer 17 (Pr 3) = 51 
Cri L Jour 920 ** AIR 1927 Oudh 
132 (134) = 28 Cri L Jour 321. 

(f) Sodomy. AIR 1933 Sind 87 ( 88 ) = 
34 Cri L Jour 618 (DB). 

(g) Theft in a railwav train. (’ 12 ) 13 
Cri L Jour 531 (531) (DB) (Bom). 

(h) Cheating by a Railway olVicial. AIR 
1950 All 639 (Pr 39). 

(i) A bruta] attack by several persons 
in a fit of superstition relating to 
suspected sorcery resulting in the 
death of the person attacked. AIR 
1055 SC 683 (684) ^ 1965 Cri L 
Jour 1297. 

(i) Posscs-sing and using a forged per¬ 
mit knowing it to be forged. AIR 
1966 SC 1921 (1925) = 1965 (2) 

Cri LJ 822 = (1965) 2 SCJ 474. 

(k) Under Section 16 ( 1 ) (a) (iif of 

the Prevention of Food Adultera¬ 

tion Act (1954). accused must be 
sentenced to both imorLsonmenl 
and fine for a second offence. 1959 
All LJ 751 (752) = 1959 All WR 
(HC) 622. 

(l) Accident cases where criminal 

negligence or rashness on the part 
of public vehicle drivers or others 
is proved. AIR 1968 Goa 77 (78) = 
1068 Cr LJ 933. 

(m) Offence with communal complex. 

AIR 1964 Madh Pra 182 (194) = 
1554 (2) Cri LJ 185 = 1963 Jab LJ 
932 (DB), (The sentences impo.sed 
were, however, found to be stag¬ 
gering and were suitably reduced.) 

(13) An accused person is not entitled 

to get ofT with a small sentence merely 
because he is a person of high position 

or because he belongs to a particular 

caste or community- AIR 1953 Mys 75 
(Pr 19) = ILR (19.53) Mys 79 == 1953 

Cri L Jour 1064 (DB) ** AIR 19.32 Lah 
500 (601) = 33 Cri L Jour 497 (DB). 

(14) The fact that the accused is a 
legal practitioner is not a mitigating cir¬ 
cumstance which could matter for the sen¬ 
tence that should be meted out for such 
ofTence. AIR 1962 Andh Pra 394 (397) = 
1962 (2) Cri LJ 463 = (1962) I Andh LT 

(15) Inadmissible evidence or any ex¬ 
traneous circumstances such as the 

reputation of the accused should not influ¬ 
ence the Magistrate in awarding the 
sentence. AIR 1926 Cal 1163 (1165) « 

27 Cri L Jour 1329 (DB). 

(16) Awarding small or lenient sentenc¬ 
es on the ijround of doubt regarding the 
commission of the offence is highly objec¬ 
tionable. AIR 1953 Mad 877 (877) = 
1953 Cri L Jour 1646. 
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(17) IinprisoimKiit, for ollences outside 
the Penn] Code, should be awarded only 
as a last resort in cases of contumacy. 
AIR 1931 Mad 777 (778) = 32 Cri L Jour 
1279 ** (’13) 14 Cri L Jour 293 (295) = 

9 Nag LR 68. 

(18) A Magistrate who pronounces a 
sentence must define precisely the nature 
of the sentence intended as well as the 
period of detention. (’01) 24 Mad 13 (15. 
16) tOB) (’93) 15 All 208 (209, 210) 
(DB). 

(19) ^^'hcre the Court awards the maxi¬ 
mum piini.shmcnt it should give the rea¬ 
son therefor. AIR 1926 Lah 239 (240) = 
27 Cri 1. Jc>ur 186. 

(20) Murder — Question of sentence 

has to be determined not with reference 
to the vt)UnTie or character of evidence 
adduced bv prosecution but with refer¬ 
ence to extenuating circumstances 
mitigating enormity of crime. AIR 1957 
SC 614 (619, 620) = 1957 SCR 981 = 

1957 Cri L .lour 1000. 

(21) Deliberate, cruel and cold-blooded 
murder bv .several accused — Court 
.should not hesitate to impose extreme 
penalty on all unless circumstances exist 
which attract the priiuiple of discrimina¬ 
tion. AIR 19.57 Bom 226 (231, 232) = 

1957 Cri L Jour 1107. 

(22) If murder is a deliberate one and 
there i.s no extenuating circumstance, 
sentence of death must be passed. AIR 
1967 (loa 21 (31) = 1967 Cri LJ 357 
(FB) AIR 1965 Mad 48 (49) = 1965 

(1) Cri LJ 184 = (1965) 2 Mad LJ 28 
(DB). 

(2.3) An act which has only recently 
been made an offence or which is not 
unlawful in other parts of the country or 
Stale or which is not essentially criminal 
in chaiacter, deserves leniency, except in 
the case of persistent ofTenders. AIR 

1958 Alt 198 (204) = ILR (1957) 2 All 
147 = 1958 Cri L Jour 316. 

(24) Short sentences ought to be depre¬ 

cated e.specially when there is a previous 
conviction. AIR 1936 Nag 245 (246) = 

ILR (1937) Nag 181 = 38 Cri L Jour 423. 

(25) A short slay in jail sometimes 
proves more harmful to the accused. The 
stigma of a convict without the healthy 
elTect of disciplined influence is likely lo 
result in more harm . than good, but the 
Court cannot abstain from punishing 
people for grave offences. AIR 1960 Puni 
482 (483, 484) = 1960 Cri LJ 1234 = 62 
Pun LR 156. 

(26) Offence under Drugs Act must be 

viewed with great concern — Adultera¬ 
tion of drug not too deleterious — Sen¬ 
tence of maximum fine would meet ends 
of iustice. AIR 1959 Cal 427 (430) = 

1959 Cri L Jour 829- 

(27) What will serve the ends of iustice 
is a deterrent sentence unless, having 
regard to the nature of the offence and 
the circumstances in which it is commit¬ 
ted, a reformative punishment is called 


for. AIR 1967 Goa 95 (96) = 1967 Cri 
LJ 1005 ** AIR 1960 Punj 482 (483, 484) 
= 1960 Cri LJ 1234 == 62 Pun LR 156. 

(28) For punishment under U. P. Pre¬ 
vention of (iow Slaughter Act the Court 
has to consider many aspects. AIR 1962 
All 141 (148) = 1962 (1) Cri LJ 237 = 
1961 All LJ 499 (DB). 


3. Imprisonment. — (I) Where the 

nature of the imprisonment is not speci¬ 
fied when the sentence is passed it must 
be taken to be simple* (’07) 11 Cal WN 
740 (741) (DB).' (A case under the 

insolvency law.) 

(2) Person tried under two sections of 
Penal Code — Failure to specify separate 
sentences — Sentence passed to be treat¬ 
ed as concurrcrit sentence under both sec¬ 
tions. AIR 1950 Lah 97 (Pr 5) = 51 Cri 
L Jour 717. 


(3) A Magistrate has no jurisdiction in 
awarding a sentence, to direct that any 
portion of the pedod during which the 
accused had been detained in custody as 
an under-trial prisoner should be comput¬ 
ed as part of the sentence. AIR 1923 
Lah 104 (105). 


(4) In estimating what should be the 
proper sentence, the Court can take into 
consideration the period of detention as 
under-trial prisoner. (’10) 11 Cri L Jour 
9 (IQ) (DB) (Cal). 

(5) A sentence of imprisonment until 
the rising of the Court is good and fulfils 
the requirements of the law. AIR 1945 
Mad 313 (313) = ILR (1945) Mad 529 = 
47 Cri L Jour ,50 (DB). (AIR 1929 Mad 
226 = 30 Cri L Jour 247 and AIR 19.42 
Mad 723 = 44 Cri L Jour 139, Overruled.) 


(6) Imprisonment for one . day and 
detention till rising of Court are not 
different kinds of sentences and therefore, 
if an accused is sentenced to rigorous 
imprisonment for one day the accused 
cannot be detained in jail on a warrant 
is.sued for such a period as the day on 
which the sentence is passed counts as 
one day. AIR 1949 Cal 104 (Pr 2) = 50 
Cri L Jour 135 (DB). 


(7) Imprisonment in default of pay¬ 
ment of fine should be long enough to 
induce the accused to pay the fine rather 
than suffer the imprisonment. AIR 1950 
Kutch 73 (Pr 3). 

(8) It is deducible from the provisions 
of Sections 32 and 33 that where a Magis¬ 
trate has power to pass a sentence _ of 
imprisonment as well as of fine the limit 
placed On the term of the substantive 
imprisonment does not affect his power 
of passing sentence of imprisonment in 
default of payment of fine. AIR 1940 
Rang 171 (172) - 1940 Rang LR 223 - 
41 Cri L Jour 768. 


(9) Sentence of imprisonment not 
imposed due to lapse of one year frorn 
date of offence and because the accused 
pleaded guilty. AIR 1967 Mvs 51 J53) — 
1967 Cri LJ 557 = (1966) 1 Mys LJ 108- 
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Section 32 (could.) 

4. Solltiiry cOnHnem«nl. — (1) No soli¬ 
tary confinement can be oixlercd in cases 
of convictions under — 

(a) the Arms Act, (’66) 18(i6 Pun Re 

No. 120 Cr. p. 120 (120) (DB). 

(b) the Excise Act. (’89) 1889 Pun Re 
Cr. No. 17 p. 65 (66). 

(c) the Criminal Tribes Act. AIR 1924 
AH 319 (320) = 25 Cri L Jour 654. 

(d) the Post Office Act. (’79) 1879 Pun 
Re No. 24 Cr. p. 73 (74) (DB). 

(e) the Opium Act, (’01) 14 CPLR 39 

(40). 

(2) Solitary confinement can be award¬ 
ed only as part of a substanlive sentence 
of imprisonment and not when such im¬ 
prisonment is awarded in default of pay¬ 
ment of fine, or in default of furnishing 
secuTity. (’87) 1887 Pun Re No. 53, Cr. 
p. 142 (143) (DB). 

(3) Solitary confinement may be order¬ 

ed even in cases where ihe trial is a 
summary one. AIR 1927 All 472 (473) 
= 28 Cri L Jour 534 •• (’991 1899 Pun 

Re No. 14 (Cr) p. 38 (39) (DB). 

(4) As to extent and the mode of in¬ 
flicting a sentence of solitary confine¬ 
ment, see Sections 73 and 74 of the Penal 
Code. 

5 . Fine. — (1) The power to punish 
with fine for separate offences is, however, 
not affected by this section even though 
the aggregate fine imposed in respect 
thereof exceeds the maximum limit. ('93) 
20 Cal 676 (681, 682) (DB). 

(2) An order for payment of a daily 
fine, in anticipation of offences not vet 
committed, is illegal. AIR 1935 Pat 208 
(210) = 36 Cri L Jour 1048 (DB) ♦* AIR 
1932 All 109 (110) = 33 Cri L Jour 473 
(DB) *• AIR 1926 Bom 526 (526) = 27 
Cri L Jour 1328 (DB) •• AIR 1932 Nag 
116 (117) = 33 Cri L Jour 859. 

(3) In fixing the amount of fine within 
the limits prescribed under this section, 
the Court should have regard to the 
nature of the offence and the means of 
the accused to pay the fine inipo.sed. AIR 
1953 Hvd 155 (Pr 2) = ILR (19.52) Hvd 
526 = 1953 Cri L Jour 827 •* AIR 1950 
Kutch 73 (Pr 3) •• AIR 1929 All 919 (924) 
= 31 Cri L Jour 88 (DB) ** AIR 1925 
Bom 526 (526) = 26 Cri L Jour 15.36 
(DB) ** AIR 1931 Cal 633 (634) = 33 
Cri L Jour 28 »* AIR 1928 Pat 59 (60) = 
28 Cri L Jour 865 (DB). 

(4) In cases of offences of an aggravat¬ 
ed nature a sentence of imprisonment is 
more suitable than one of fine. AIR 1924 

-Lah 81 (82) = 24 Cri L Jour 278 *• ATR 
1930 All 279 (279) = 31 Cri L Jour 631 
(DB). 

[See also AIR 1954 Pepsu 84 (85) = 
ILR (1953) Patiala 267 = 1954 Cri L 
Jour 745. (A sentence of Rs. 100 fine in 
the case of illicit possc-.sion of .a .303 
rifle is greatly in^'cnimeiisurate with the 
gravity of the offence.)] 


(5) Imposition of fines should be av<nd* 

ed where a dcalh .sentence or anv sub¬ 
stantial term of impri-sonmenl is given. 
('13) 14 Cri L Jour 522 (.523) = 1913 
Pun Re (Cr) No. 18 fDB). (Death sen¬ 
tence.) ** AIR 1931 Cal 710 (7111 = 33 
Cri L Jour 31 (DB)- (Substantial term 
of imprisonment.) ** AIR 1957 All 764 
(765) = 1957 (hi L Jour 120.5. (Im¬ 
prisonment for lile — Senlcnce of fine in 
addition held not justified.) ** AIR 1956 
Bom 711 (714) = 1956 Cri L Jour 1306 
(DB) •• AIR 1953 Assam 201 (202) = 

ILR (1952) 4 As.sam 436 = 19.53 Cri L 
Jour 1568 (DB). (Long terms of im¬ 
prisonment.) ■*'* AIK 1960 All 223 (227) 
= 1960 Cri LJ 437 = 1960 All LJ 136 
(DB). 

(6) It is only In very exceptional ca.sos 
thiit it is suitable to infiicl a fine as well 
as .substantive term of imprisonment. AIR 
1957 All 764 (76.*.) = 1957 Cri L Jour 
1205 AIR 1931 Cal 710 (711) = 33 Cri 
L Jour 31 (DB). 

(7) .Accused committing act under bona 
fide nii.«lake — Disobedience of notice 
served under .Section 313 (1) (a). Madras 
District Municipalities .Act — Sentence of 
fine only will meet the ends of jusiiie. 
AIR 1957 Mad 771 (773) = ILR (1958) 
Mad 82 = 1957 Cri L Jour 1421. 

(8) Moving of wheat without permit 
held technical ofi'cjioe — Sentence of one 
year’s R. I. . and fine of Rs. 1.000 hold 
excessive —.Sentence of fine held alone 
would meet etxls of justice. 1962 Raj 
LW 608 = ILR (1962) 12 Raj 579 (583) 
(DB). (AIR 1958 Cal 612, Disling.) 

(9) Accused bribing police for taking 
action against a resident of the locality 

— Circumstance of case indicating that 
accused might have been used by others 
for the purpose — No offence comniilled 
by accused p^e^1ouslv — Held, sentence 
of fine would meet ends of justice — 
Fine of Rs. .500 in default to six months 
rigorous imprisonment imposed. 1966 All 
Cr R 189 (193). 

(10) In passing orders of sentence for 
breach of the condition laid down by the 
Factories Act, Criminal Courts must bear 
in mind the beneficent purposes which 
the provisions of the Act are intended to 
serve. AIR 1962 Guj 234 (235) = 1962 
(2) Cr LJ 71 = (1962) 3 Guj LR 136. 

(11) Sentence of fine imposed on the 

accused on hi.s plea of guilty to charge 
under Section 304 A, I. P. C AIR 1960 

Mys 177 (177) = 1960 Cri LJ 965 = ILR 

(1959) Mys 477 •• AIR 1960 Madh Pra 
105 (105) = 1960 Cr LJ 482 = 1959 
MPLJ 8.56. 

(12) Breach of provisions of M. P. 
Foodgrains Dealers Licensing Order (1958) 

— Conduct of accused held not bona fide 

— Fine to be imposed must be heavy to 

serve as deterrent. AIR 1965 Madh Pra 
27 (31) - 1965 (1) Cri LJ 43 = 1965 Jab 
LJ 38 (DB). 
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Section 32 — Note 5 fcontd.) 

(13) Sentence in default of payment of 
line is a penally and not substantive 
sentence as contemplated by Section 79 
(f| of Bihar Panchayat Raj Act. 1963 
BLJR 963 (965). 

(14) Imprisonment and fine both obliga¬ 
tory for offence in question — Fine im¬ 
posed must be adequate and not merely 
a token fine. AIR 1965 Madh Pra 225 
(228) = 1965 (2) Cri LJ 507 = 1966 Jab 
LJ 10 (DB). 

fi. Whipping. — (I) The Whipping Act 
(4 of 1909) has now been repealed by 
the Abolition of Whipping Act (44 of 
1955) with the result that the punish¬ 
ment of whipping has now been abolish¬ 
ed. 

7. “May pass any lawful sentence.” — 
(1) The following are not lawful sentenc¬ 
es for any Magistrate to pass; 

(a) A sentence of fine only under Sec* 
lion 193 (false evidence), or Scc- 
Mon 390 (robbery) or Section 420 
(cheating), or Section 325 (grievous 
luirl). or Section 456 (lurking house 
trespass) of the Penal Code. (’66) 
1866 Pun Re (Cr) No. 30 p- 29 
(29). (Section 193. I. P. C.) 

AIR 1922 All 245 (246) = 23 Cri L 
Jour 274 (DB). (Section 390, I. P. 
C.l ** AIR 1929 All 260 (260) = 
30 Cri L Jour 340- (Section 420, 
I. P. C.) •• AIR 1914 Mad 280 
(280J = 15 Cri L Jour 192. (Sec¬ 
tion 325. I. P. C.) ** AIR 1927 Nag 
49 (50) = 27 Cri L Jour 1229. 
(Do.) *• AIR 1933 Pat 179 (179) = 
3^ Cri L Jour 407 (DB). (Do.) ** 

(’66) 1866 Pun Re No. 80 Cr. 
V 85 (85). (Section 456, I. P. C.) 

(b) \ sentence of imprisonment for an 

offence under Section 302, Penal 
Code. ('ll) 12 Cri L Jour 145 

(146) (DB) (Mad). 

(c) Order of confiscation for an offence 
under Section 188, Penal Code. 
('72) 1872 Pun Re No. 13. Cr. p. 18 
(19) (DB). 

(d) Imprisonment in default of fine for 
a period exceeding one-fourth of 
the maximum period for which the 
imprisonment can be awarded for 
the offence. (’71) 16 Suth WR Cr 
42 (42) (DB). 

(e) Doctor sentenced under Ss. 376, 417 
Penal Code — Court directing that 
the doctor should be debarred 
from practising for three years. 
AIR 1969 All 489 (503) = 1969 Cri 
LJ 1203 (DB). 

f2) Where there is one offence punish¬ 
able under two different provisions of 
law one punishment only can be lawfully 
imposed. AIR 1930 Lah 266 (268) = 31 
Cri L Jour 290 (DB). 

(3) Sentence of one year in ordinary 
class — Magistrate should not use such 
useless and meaningless words in judg¬ 


ment. 1959 All WR (HC) 622' = 1969 
All LJ 751. 

8. Appeal against sentence. — (1) 
Unless discretion is improperly exercised 
Supreme Court would not interfere with 
the sentence imposed. AIR 1960 SC 724 
(738) = 1960 Cr UJ 1148 ** 1961 Ker LT 
328 = 1961 Ker LJ 122 ** 1961 Ker 

LT 709 (772). 

(21 Prevention of Food Adulteration Acl 
(19;>4), Section 21 — Magistrate com¬ 
petent to award full sentence. AIR 1960 
SC 905 (906) = 1960 C** U 1378 = 

(1960) .3 SCR 427. (AIR 1959 All 778, 
Reversed.) 

(3) Where the trial Court has exercis¬ 
ed its discretion properly in awarding the 
sentence, appellate Court will not inter¬ 
fere. AIR 1967 Goa 21 (31. 32) = 1967 
Cri LJ 357 (FB). 

(4) Appellate Court, in varying a sen- 
tetu e. is bound by the limitations impos¬ 
ed l)v this section on the trial Court. AIR 
1924 All 1.30 (130) = 25 Cri L Jour 312 
(DB) AIR 1959 Andh Pra 530 (533) =* 
1959 Cri L Jour 1141. (Same rule applies 
to High Court while reversing acquittal 
into conviction.) 

(5) Powers of enhancing sentence 
should be exercised by High Court very 
rarely. 1961 Ker LT 769 (772). 

(6) Enhancement of the sentence where 
it is below the minimum is a duty of 
the High Court. AIR 1968 Ker 330 (336) 

= 1968 Cr LJ 1554 ^ 1968 Ker LT 909 
(DB). 

(7) Though High Court has jurisdiction 
to enhance the sentence, such jurisdiction 
should be exercised in proper cases. (1966) 
32 Cut LT 208 (209) = ILR (1966) Cut 
219. 

(8) Shopkeeper’s first offence under 
Act — Shopkeeper acquitted by Magistrate 
but convicted in appeal by High Court — 
More than 3'/2 years elapsing after occur¬ 
rence — Fine sufficient to meet ends of 
justice. 1969 Cri LJ 704 (706) (Pat). 

9. Power to impose sentence higher 
than under Section 32. — (l) Section 21 
of the ‘Prevention of Food Adulteration 
Act (1954), authorises a Magistrate of the 
first class' to award a sentence beyond 
the limits prescribed for him under Sec¬ 
tion 32. AIR 1960 SC 905 (006) = 1960 
Cri LJ 1378 = (1960) 3 SCR 427* 

10. Powers of High Court in revision. 
— (1) High Court sitting in revision and 
exercising its jurisdiction under Section 
439 read with Section 439 (3) has no 
power to enhance the sentence to an~ 
amount higher than the maximum fine 
fixed by the law in the case of a Presi¬ 
dency Magistrate, passed by him for 
offences under Section 167 (81) of Sea 
Customs Act (1878) and Section 5 of 
Imports and Exports ■ (Control) Act (1947). 
AIR 1965 Bom 6 (8) =» 1965 (1) Cri LJ 
15 = 66 Bom LR 281. 
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33. Power of Magistrates to sentence to imprisonment in default of fine. 
“(1) The Court of any Magistrate may award such terms of imprisonment in 
default of payment of fine as is authorised by Jaw iu case of such default; 

Proviso as to certain cases. 

Provided that— 


(a) the term is not in 


excess of the 


Magistrates powers under this Code; 


fb) in any case decided by a Magistrate where imprisonment has been 
awarded as part of the substantive sentence, the period of imprison¬ 
ment awarded in default of payment of the fine shall not exceed one- 
fourth of the period of imprisonment which such Magistrate is com¬ 
petent to inflict as punishment for the oftence otherwise than as im¬ 
prisonment in default of payment of the fine. 


SECTION 33 — SYNOPSIS 

1. Scope. 

2. ‘*Court of any Magistrate* 

3. Fine. 

4. Imprlsonmenl. 

6. '^Authorized by law", 

6. Refund of fine. 


(92) (DB) *• (’96) 23 Cal 421 (423) 

(DB). (Village Chowkidari Act. 6 of 
1870, Bengal.) AIR 1932 Cal 63 (03) 
= 33 Cri LJ 303-** AIR 1926 Sind 144 
(144) = 27 Cri LJ 90 (DB) •* (’95) 18 
Mad 490 (492) (DB). 

[See also (’70) 5 Mad HCR (App) 23 
(24).] 


7. Proviso (a): In excess of powers. 

8. Proviso (b): Limits lo imprisonn<ent 

In default where substantive sea- 
fence Is ordered. 

9. Sulb-seetion (2). 

1. Scop^. — (1) Imprisonment in de¬ 
fault of payment of fine is a punishment 
not imposed on account of the offence 
committed but on account of the failure 
of the accused to pay the fine which the 
Court has ordered him to pay. It is, in 
short, punishment for contempt of Court 
and the accused continues to be liable lo 
pay fine for six years (see Section 70 of 
the Penal Code) notwithstanding the im¬ 
prisonment. AIR 1953 Trav-Co 233 (Pr 3) 
* ILR (1952) Trav-Co 1006 = 1953 Cri 
LJ 1265. V 

(2) Section 33 only relates lo cases in 
which imprisonment in default is auth- 
orised by law. (’94) 21 Cal 979 (985) 
(DB). 

[See also (1955) 1955-1 All ER 413. R. 
V. Carver. (Case under Criminal Justice 
Act (1948) (British.)) *• (’95) 18 Mad 

490 (491, 492) (DB).] 

(3) Sections 63 to 70 of the Penal 

Code authorise the award of imprison¬ 
ment in default of payment of fine in 
cases of offences punishable under the 
Penal Code. Under Section 25 of the 
General Clauses Act, 1897 (10 of 1897) 

the sections have been made applicable 
to all fines imposed under any Act, Regu¬ 
lation, rule or bye-law unless such Act, 
etc., contains any express provision to 
the contrary. The mere existence of a 
special procedure in an Act for the re¬ 
covery of fines will not negative the 
power to award imprisonment unless the 
applicability of Sections 63 to 70 of the 
Penal Code is expressly excluded in the 
said Act. (’02) 1 Low Bur Rul 1.50 (151) 
•• ('70) 7 Bom HCR (Cr) 76 (77) (DB). 
(Indian Income-tax Act.) *• (’75) Rat 91 


[But see (’72-92) 1872-92 Low Buf Rul 
473 (473)- (Case before the Geneiul 
Clauses Act of 1897.)] 


(4) Section 33 does not make it im¬ 
perative on a Court to award imprison¬ 
ment in default of payment of fine. (’78) 
1878 Pun Re (Cr) No. 30, p. 73 (73) 
(DB). 

4 

(5) Imprisonment in default of fine, 
should as a rule be awarded in casus 
w’hcre the Court is competent to .iward 
it, as otherwise the only procedure left 
open for the recovery of the fine would 
be that laid down in Sections 386 and 
387, Criminal Procedure Code. (’92-96) 1 
Upp Bur Rul 18 (18). 


(6) Where a person who was sentenced 
to imprisonment and fine w’as- released 
after he had served the full term of the 
imprisonment on his giving security for 
paying the fine by instalments, it was 
held that an order recommitting him to 
prison for default in paying the fine, 
passed after the period of six years with¬ 
in which the fine is leviable under S. 70 
of the Penal Code, was illegal. AIR i936 
Lah 348 (349) = 37 Cri LJ 503. 

(7) A sentence of joint fine on two ac¬ 
cused persons with terms of imprison¬ 
ment in default cannot be supported be- 
cause It IS impossible to say whether 
either of the convicted persons is liable 
to suffer the entire term of imprison¬ 
ment and in what proportion to the de¬ 
fault- AIR 1938 Pat 271 (271, 272) = 39 
Cri LJ 531. 


2. “Court of any Magistrate.** — ( 1 ) 
The word "Magistrate" in the section is 
not <nialifled, as it is in Section 35 (2) 
(b), by the addition of the words "other 
than a Magistrate acting under S. 34" • 
hence the section applies also to Magis¬ 
trates specially empowered under S .34 

(9.3-1900) 1893-1900 Low Bur Rul 281 

(281). 
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(2) The imprisonment awarded under this section may be in addition to a 
substantive sentence of imprisonment for the maximum term awardable by the 
Magistrate under Section 32. 

— S. 33; 1ST2 — S. 20, Expln. and S. 309; 1861 — S. 45.] 

STATE AMENDMENTS 
Union Territories (except Chandigarh) 

In its application to the Union territories, in Section 33,— 

(i) in suh-section (1), in the marginal heading, for the word ‘Magistrates’, substi¬ 

tute the words ‘Judicial Magistrates’; 

(ii) in the opening paragraph, for the words 'any Magistrate’, substitute the 
words ‘any Judicial Magistrate’; 

(iii) in the proviso, in clause (b), for the words ‘by a Magistrate', siibstitute the 
words “by a Judicial Magistrate,”—Act 19 of 1969, S. 3 and Sch., item 15 
(in Delhi on 2-10-1969). 

-The Act has not been brought into Vorce so tar and hence in the Union 
territory of Goa, Goa, Daman and Diu (Separation of the Judicial and Execu¬ 
tive Functions) Order, 1963, published in Goa Gaz., 28-12-1963, Sr. I, p. 411, 
shall still be in force. 

• In the Union Territory of Chandigarh, created by Act 31 of 1968, Punjab 

Act XXV of 1964, on the subject, is in force in virtue of S. 89 of Act 31 of 
1966. 


Section 33 (conld.) 

3. Fine. — (1) The excess charge or 
fare referred to in Section 113 of the 
K;iihvavs Act (9 of 1890). cannot be said 
to be a lino, though recoverable as such- 
Ilcnce, imprisonment cannot be awarded 
in default of payment of such charge or 
faro. (’94> 18 Horn 440 (441) (DB) ** 

(’97) 20 All Of) (95) ** ('97) 20 Mad 385 
(380) (DB). 

(2) Where an .Act provides for the 
award of compensation (e. g., Cattle-tres¬ 
pass .Act) the more fact that compensa- 
tifin may be levied as a fine does not 
authorise the Court to order imprison¬ 
ment in default of pavmenl thereof. The 
ordinary mode of levying fines is pros- 
cribed in Section 386 of the Code. (’90) 

1 Weir 712 (712) ** (’96) 19 Mad 238 
(239) (DB> *• (’94) 22 Cal 1.39 (143) 
(DB) ** (1900) 27 Cal 992 (992) (DB) ♦* 
AIR 1930 Nag 149 (149) = 31 Cri LJ 
278. 

(3) Section 386 does not apply to com¬ 
pensation ordered under Section 250 of 
the Code. (’94) 21 Gal 979 (985) (DB). 

(4) Section 386 itself now prescribes 
for the passing of an order of imprison¬ 
ment simultaneously with the order for 
compensation- Court-fees ordered to be 
paid under Section 31 (now repealed — 
see Sections 546-A and 547, Criminal 
P. C.) of the Court-fees Act though re¬ 
coverable as fines were not fines within 
the meaning of this section. (’94) 1 Weir 
724 (724). 

(5) There is no distinction between 
the word "penaUv" in the Bombay Dis¬ 
trict Municipalities Act (6 of 1873) (since 
repealed — see now Bombay Act 3 
of 1901) and the word "fine” in the 
Penal Code. So imprisonment may be 


awarded in default of payment of the 
penalty. (’93) 18 Bom 400 (401) (DB). 

(6) Section 75 of the Penal Code con¬ 
tains no power to fine for an offence 
punishable under Chapter XII or XVII 
when such offence i.s committed after a 
previous conviction of an offence punish¬ 
able under one of those chapters. Conse¬ 
quently in such a case a sentence of fine 
and imprisonment in default is illegal. 
(1900-02) 1 Low Bur Rul 57 (2) (58). 


4. Imprisonment. — (1) Only im- 
pri.sonment can be awarded in default of 
payment of fine. yTransporlation cannot 
bo awarded nor whipping. (’82) 5 Mad 
28 (29) = 1 Weir 30 (DB) ** (’80) 1880 
Pun Re (Cr). No. 17 p. 29 (30) (DB) *• 
(’66) 1866 Pun Re (Cr) No. 5 p. 6 (6). 
(Whipping cannot be awarded-) 

(2) A Court cannot order that a Juve¬ 
nile offender be sent to the Reformatory 
School in default of payment of fine as 
under Section 8 of the Reformatory 
Schools Act, 1897 (8 of 1897), a youth 
cannot be sent to a Reformatory School 
unless a substantive sentence of im¬ 
prisonment or transportali(>n has b«n 
passed on him. ('ll) 12 Cri LJ 244 (244) 
= 4 Bur LT 69. 

(3) Where the kind of imprisonment 
which the offender may be sentenced Jo 
for the offence as a substantive punish¬ 
ment is simple, the imprisonment that 
may be awarded in default of 

of fine can only be simple and not ngg- 
ous (’66) 5 Suth WR (Cr) 76 (76) (UB) 
** (’67) 7 Suth WR (Cr) 31 

[See (’68) 5 Bom HCR (Cr) 43 (43) 

‘°(T)’ when the offence was P«ni®hable 
wilh fine only, the description of 
imprisonment in default of payment of 


[The CJode of] Criminal Procedure, 1898 


[S 33 N 5-8] C39 




Section S3 -r- Note 4 (contd.) 

such fine should be simple. (’72-92) 1872- 
1892 Low Bur Rul 279 (280) AIR 

1057 SC 045 (Pr 6) = 1057 SCR 1032 = 
36 Pat 942 = 1957 Crl LJ 1023. (Sec¬ 
tion 65 of the Bihar Waqfs Act 1947 (8 
of 1948) not providing for any imprison¬ 
ment in default of payment of fine — 
Sentence of 15- days’ simple imprison¬ 
ment, in default, of payment of Rs. 100 
fine is valid under Section 33. read with 
Sections 40 and 67 of Penal Code.) •* 
(’82) 1 Weir 239 (239) (DB). 

(5) When an offence is punishable 
with imprisonment of cither description 
the imprisonment in default of payment 
of fine may be of either description. (’72- 
92) 1872-1892 Low Bur Rul 434 (435). 

(6) When rigorous imprisonment may 

be awarded in default of payment of fine 
{viz., according to Section 66. Penal 
Code), the Court cannot order that a por¬ 
tion of the term of imprisonment be spent 
in solitary confinement under Section 73 
of the Penal Code. (’73) 1873 Pun Re 

(Cr) No. 26 p. 34 (35) (SB) (’69) 1869 
Pun Re (Cr) No. 20 p. 37 (38). 

(7) Where an accused is sentenced to 
pay fine and in default of payment a 
simple imprisonment, the proper proce¬ 
dure is to ask him to execute a bond and 
take his signature thereto, unless he was 
appealing or filing revision- This would 
mean that he would have to pay fine 
only. In the case of fine, time also 
should be given for the payment thereof. 
AIR 1958 Mad 458 (Pr 2) = 1958 Cri 
LJ 1195. 

6. ‘‘Authorized hy law.” — (1) It is 
not only necessary that the imprison¬ 
ment awarded should not be in excess of 
the Magistrate’s powers but it should 
also be in conformity with the provisions 
of the Penal Code. AIR 1943 Sind 124 
(126) = 44 Cri LJ 637 (DB) *• AIR 
1941 Pat 48 (48) = 41 Cri LJ 957. 

(2) If the offence is punishable with 
fine only. Section 67, Penal Code, should 
be referred to for determining the limit 
to the imprisonment that may be award¬ 
ed in default of payment of the fine. 
(’68) 10 Suth WR (Cr) 30 (30) (DB). 

(3) If the offence is puni.shablc with 

imprisonment and fine, or, . imprisonment 
or fine. Section 65 and not Section 67, 
Penal Code determines the term of im¬ 
prisonment awardable. (’Of) 1 Low Bur 

Rul 150 (152) •* (’99) 22 Mad 238 (239, 
240) (DB). 

(4) Under Section 65, Penal Code, the 
term of imprisonment that may be 
awarded m default of payment of fine 
may not exceed pne-fourth the term of 
imprisonment which is the maximum 
fixed for the offence. AIR 1943 Sind 124 
<1261 * 44 Cri LJ 637 (DB) •• AIR 1941 

^Pat 46 (48) = 41 Cri LJ 957 *4 ('87) 10 
Mad 166n (188n) (FB). (Overrollng 1 

Mod 277 (FB) *• (’87) 10 Mad 165 (467)' 
(FB) •• (’77) 1 All 461 (462, 463) (FB) 
(1900)’ 2 Bom LR 1081 (1081) (DB). 


(5) Impri.sonmenl under lliis .seel!(jn 
should not only be sucli us is authorised 
by law but should be passed with due 
regard to the requirements of the case. 
It should, however, bear a reasonable 
proportion to the amount of the fine 
(’72-92) 1872-92 Low Bur Rul .353 (.3.53). 

[See however 1 Bur LR 483 (484). 
(What imprisonment should be in cacii 
case must depend on circuinstancns 
which have nothing to do with amount 
of fine.)] 

(6) Imprisonment in default of pay¬ 
ment of fine should be long enough to 
induce the accused to pay the fine rather 
than suffer the imprisonment. AIR 1950 
Kulch 73 (Pr 3). 

(7) Sentence to pav fine and in lieu 
of it, to serve simple imprisonment 
Not proper — He should follow proce¬ 
dure laid down in Section 265 (2) for 
recovery of fine. AIR 1966 Ra| 238 (240, 
241) = 1966 Cri LJ 1329 = 1964 Raj 
LW 408. 

6. Refund of fine. — (1) A Court has 
no power to order the refund of fine 
realised. So when an accused paid a sum 
towards the fine inflicted, but that fact 
not having been communicated bv the 
Magistrate to the jailor the prisoner 
suffered the whole term of imprisonment 
ordered in default of payment, if was 
held that the Magistrate had no power 
to order a refund but that any applica¬ 
tion for that relief should be made to 
the Government, (’67-68) 4 Bom HCR 
(Cr) 37 (.38) (DB). 

7. Proviso (a) : In excess of powers.— 
(1) Although Section 6.5 of the Penal 
Code authorises the awarding of im¬ 
prisonment in default of payment of fine 
to the e.xtent of one-fourth of the maxi¬ 
mum term prescriliod for the offence, 
the Magistrate, under this section, will not 
be competent to award even this term if 
it is in exces.s of his ordinary powers. 
(’77) 1 All 461 (465) (FB). 

(2) In cases of imprisonment' awarded 
as a process for enforcement of payment 
of fine the rule of Section 262 of this 
Code limiting the period of imprisonment 
in summary trials does not apply, as 
that section only refers to substantive 
.sentences of imprisonment. AIR 1943 
Sind 124 (12.5) = 44 Cri LJ 637 (DB) 
•• AIR 1940 Rang 171 (172) = 41 Crl LJ 
768 *• (’83) 6 All 61 (61). 

8. Proviso fb) : Limits fo Imprisonment 
in default where substantive sentence Is 
ordered. — (1) Where the offence is 
punishable with imprisonment and fine 
and the Magistrate sentences the offen¬ 
der to both punishments and orders fur¬ 
ther that he is to undergo- a term of im¬ 
prisonment in default of payment of the 
fine, there is in addition to the restric¬ 
tion found in Section 65 of the Penal 
Code' to the term awardable, this further 
restriction imposed on a Magistrate by 
this section, namely, that the imprison¬ 
ment in default cannot exceed one-fourth 
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34. Higher powers of certain IDistrict Magistrates.—^The Court of a Magis¬ 
trate, specially empowered under Section 30, may pass any sentence authorised 
by law, except a sentence of death or of ® [imprisonment for life] or imprison¬ 
ment for a term exceeding seven years. 

[1882 — S. 34; 1872 — S. 36; 1861 — Nil.] 

[®] Substituted for the words “transportation for a term exceeding seven years" by 

the Code of Criminal Procedure (Amendment) Act 1955 (XXVI of 1955) S 9 
(1-1-1956). 

STATE AMENDMENTS 

Punjab: Haryana: Chandigarh 


In its application to the States of Punjab and Haryana and Union Territory of 
Chandigarh, in the marginal heading of S. 34, for the word “District”, substitute the 
word Judicial — Punj. Act XXV of 1954, S. 2 and Sch., Pt. I, item (14) (2-10-1964) 
and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 


SecliOD S3 — Note 8 (contd.) 
of the period which the Magistrate i.s 
competent to inflict as a substantive sen¬ 
tence. (’01) 1 Low Bur Rul 150 (152) *• 
1955 BLJR 416 (420) (DB)- (Sentence by 
Gram Culchery under the Bihar Pancha- 
yat Raj Acl.) 

(2) A Magistrate who is not empower¬ 
ed to pass a sentence of more than six 
months’ imprisonment cannot award a 
term of more than one and a half 
month’s imprisonment in default of pay¬ 
ment of fine. (’79) 1879 Pun Re (Cr) 
No. 24. p. 74 (74) (DB) •* AIR 1921 
Lah 236 (1) (236) = 22 Cri LJ 145. (Of¬ 
fence under Sec. 225-B, Penal Code.) 
(66) 6 Suth WR (Cr) 51 (51) (DB). 

(3) A Magistrate with special powers 

is now enabled to sentence a person 
under this section for a period of one 
year and nine months, in default of 
payment of fine without the sanction of 
the Sessions Judge. 1885 Pun Re (Cr) 
No. 35. p. 78 (79) (DB) ** 1893-1900 

Low Bur Rul 281 (281). 

9. Siib-sectloD (2). — (1) The sentence 
of imprisonment which a Magistrate may 
award in default of payment of fine may 
be in addition to the maximum sub¬ 
stantive sentence of imprisonment award- 
able by him under Section 32. (’68) 9 

Suth WR (Cr) 41 (47) (FB). 

(2) Sentence in default of fine imposed 
is penalty and not substantive sentence. 
1963 BLJR 963 (965). 

SECTION 34 — SYNOPSIS 

1. Validity of Section 34- 

2. “Except a sentence. . . 

3. Appeal. 

1. Validity of SecUon 34. — (1) Sec¬ 

tion 34 does not offend against Art. 14 
of the Constitution. AIR 1954 Pat 218 

(Pr 19) = 32 Pat 728 *= 1954 Cri LJ 

565 (DB). 

2. “Except a sentence — (1) 

A sentence of seven years' imprisonment 
is the maximum sentence which a Magis¬ 
trate empowered under Section 30 is 
authorized to pass. AIR 1930 Sind 211 
(214) = 31 Cri LJ 1046 (DB) •• AIR 

1958 Punj 214 (Pr 6) = 1958 Cri LJ 

800. (Effect of amendment of S. 30 by 
Act 26 of 1955 indicated.) 


[See (’12) 1912 Pun LR No. 223, p. 709 
(710) (DB).] 

(2) Section 75 of the Penal Code does 
not override the provisions of this section 
and enable a Magistrate acting here¬ 
under to sentence a person to a longer 
term than seven years. (’72) 1872 Pun 
Re (Cr) No. 31, p. 41 (41) (DB). 

(3) Under Section 30 a Magistrate may 
pass a sentence of whipping in addition 
to the maximum sentence of seven 
years imprisonment for the same offence 
by virtue of the provisions of Section 32, 
sub-section (2), if the offence is punish¬ 
able with whipping in addition to any 
other punishment. AIR 1937 Rang 183 
(184) = 38 Cri LJ 670 (DB). 

(4) Sentences passed by the High 
Court under its powers of enhancement 
should not ordinarily exceed one of 
seven years’ rigorous imprisonment which 
a Magistrate acting under Section 34 is 
empowered to pass. If the Court consi¬ 
ders that seven years will not meet the 
ends of justice, the usual course will he 
to set aside the trial and order the case 
to be committed to Sessions. AIR 1923 
Lah 600 (600) = 24 Cri LJ 932 (DB) 
*• AIR 1925 Lah 318 (318) = 26 Cri LJ 
757 (DB). 

(6) If a case is referred imder Section 
349 to a Magistrate specially empowered, 
the latter cannot exercise his powers 
under Section 34. (’07) 6 Cri LJ 289 

(290) = 4 Low Bur Rul 53. 

(6) The specially empowered Magis¬ 
trate to whom the case is referred under 
Section 349 can order a re-trial before 
himself and in that re-trial he can exer¬ 
cise powers imder Section 34 if he finds 
the accused guilty. (*81J 1881 Pun Re 
(Cr) No. 10, p. 10 (II) (DB). 

(7) A Magistrate empowered imder Sec¬ 
tion 30 must purport to act under that 
section in order to be able to pass sen¬ 
tence under Section 34. AIR 1933 Bom 
68 (59) == 34 Cri LJ 162 (SB) *• AIR 
1934 Lah 361 (361) = 35 Cri LJ 1288. 

[But see AIR 1941 Lab 324 (326) = 

42 Cri LJ 890 AIR 1935 Pesh 168 
(109) = 36 Cri LJ 1143 (DB).) 

3. Appeal. — (l) if a Section 30 Magis¬ 
trate acting under Section 34 passes sen¬ 
tences of imprisonment. exceeding four 
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JUniiq^ Terri^ri«5 (except, Chandigarh) 

•ui ^ its epplicaUonfto the Union territories, in Section 34, in mnrginal hcadinc 
anwodment.is the same as that of Puniab —, Act 19 of 1969. S. 3 and Sch. itein 16 
Xh^iPelhi on 2>10*69)« 

n-NC<TE.-^his Act Was not' been enforced in other territories so far and hence previous 

provisions or orders prevailing in any teiritoiy would cunliiiue to be in force 
‘^thereat > 

'-Aisn Bengal 


' In its application to the State of West Bengal, in Section 34— ^ 

(i) in the marginal heading, for the words 'District Magistrates’, substitute the 
words “Judicial Magistrates". 

(ii) for the words ‘Court of a Magistrate, suosmure tne words ' Uoiirt ot a ludf- 
I cial Magistrate"^W. B. Act 8 of 1970. S. 3 and Schedule, item 23. 

n wWch Courts and Magisfrates may pass upon European 

[Repealed by S. 3 of the Criminal Law (Removal of Racial 
Di^tihminahons) Act, 1949 (XVII of 1949), S. 3.J ' 

NOTE.—The repealed section ran as follows :_ 

“34A. Notwithstanding anything contained in Sections 31, 32 and 34 — 

(a) no Court,of Session shall pass on any European British subject any 
sentence other than a sentence of death, penaL servitude, or imprison- 
ment with or without fine, or of fine, and 

(bj no District Magistrate or other Magistrate of the first class shall pass on 
^ny European British subject any sentence other than imprisonment, 

, extend to (wo years, or fine which may extend to one thou¬ 

sand rupees, br both.” 

in cases of conviction ot several otfences af one trfal.~(n 
LWhen a person is convicted at one trial of two or more ofiFences. the Court 


Section 34 — Note 3 (contd.) 
years, appeals of all or any of the ac¬ 
cused convicted at such trial shall lie to 
the High Court. See S. 408. 

(2) In the case of a joint trial for 
offences under Section 19, Arms Act and 
Section 29, Frontier Crimes Regulation (3 
of 1901) separate sentences passed to run 
consecutively aje proper and the whole 

1933 Pesh 90 

{Voy y4) (DB). 

*• JL ® Magistrate acting under Sec- 

powers under Section 
84 (which Section 349 debars him from 
doing) the sentence is ultra vires and 

** y«arS’ an appeal 

tn^efrom will he only to Sessions Court 
and not to High Court- (’07) 6 Cri LJ 
289 (290) = 4 Low Bur Rul 53. ' 

(4) Interference in appeal — Ordinarily 
Supreme^ Court will not interfere in ap- 

sentence imposed- AIB 

6 « 

, SECTION 36 — SYNOPSIS 

1. Scope. 

9. **0^e Mar/* 

8. Gi^victiooW fur two, pr more 
offences. • , 

^ lotion 9 pd Section 7U Penal 

“May stMfence.'* 

and aggregate seniences. 

7. Conseenttvo senfenees. 

' [Vol.' 7.I 3 A. M. 41 


more 


8. Concurrent sentences. 

9. Imprisonment or transportation — 

Concurrent sentences of. 

10. Imprisonment In default of payment 

of If can be made coDcurrenta 

11. No imprisonment for a period longer 

UJan 14 years — Proviso (a). 

12. Aggregate of sentences, when treated 

as a single sentence. 

- The object and effect 

of this section is to regulate and in some 
cases, to increase, subject to the provi¬ 
sions of Section 71 of the Penal Code, 
the period of the punishment that the 
courts are competent to inflict. AIR 19.34 
Rang 338 (339) = 36 Cri L-l 460 (DB). 

(2) The normal rule is that the sent- 
cnees should be consecutive and thev 
may be made to run concurrently only 

/r». reason. AIR 1951 All 637 

(Pr 11) = 52 Cri LJ 912 (2). 

^ sentence of imprisonment must 
to. operate from t^e date of 

® prior to 

■ sentence is passed 

(Sentence takes effect 
iflunedaately on conviction.) 

initl gffePce falling., under Defence of 
India Rules as also under Customs Act 

should be under D. I. Rules 
T "i. vi* special provision- AIR iQfip 
Andh Pra 278- (280, 281 ) = 1909 (iri LJ 
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may, subject to the provisions of Section 71 of the Indian Penal Code,] sentence 
him, for such offences, to the several punishments, prescribed therefor which 
such Court is competent to inflict; such punishments, when consisting of imprison* 
ment f[* *] to commence the one after the expiration of the other in such order 
as the Court may direct, unless the Court directs that such punishments shall run 
concurrently. 

(2) In the ease ot consecutive sentences, it snail not oe necessary for tne 
Court, by reason only of the aggregate punishment for the several offences being 
in excess of the punishment which it is competent to inflict on conviction of a 
single offence, to send the offender for trial before a higher Court; 

Maximum term of punishment. 

Provided as follows ; 

(a) in no case shall such person be sentenced to imprisonment for a longer 

period than fourteen years; 

(b) if the case is tried by a Magistrate (other than a .Magistrate acting 

under Section 34), the aggregate punishment shall not exceed twice 
the amount of punishment which he is, in the exercise of his ordi¬ 
nary jurisdiction, competent to inflict. 


Section 34 — Note 1 (contd.) 

(5) In fixing the punishment for any 
particular crime the Court will have to 
take into consideration the nature of the 
olfence, the circumstances in which it 
was committed, the degree of deliberation 
shown by the ofifender, the provocation. 
which he has received if the crime was 
one of violence, the antecedents of the 
prisoner up to the time of sentence, his 
age and character. 1962 (2) Cri LJ 147 
(155) (Manipur). 

2. "One trial.'* — (1) The rules as to 
the assessment of punishment must be 
sought for in Section 71 of the Penal 
Code and this section. (’66) 10 Bom 493 
(496) (DB) ** (’88) 12 Mad 36 (38) 
(DB). 

(2) Where a person accused of several 
ofTcnces is separately tried and convicted 
for each of such offences, this section 
has no application and the aggregate 
punishment which can be awarded is not 
Ihniled to twice the amount which can 
be awarded by the Magistrate. (’80) 3 All 
305 (311, 312. 315) (FB). 

3. Convictions for two or more offences. 
— (1) This section applies only when 
an accused person has been convicted at 
one trial of two or more offences. AIR 
1916 Mad 829 (829) = 16 Cri LJ 611. 

[See also (’03) 5 Bom LR 26 (27) 

(DB).] 

(2) Where a convicted person is liable 
to be punished under the provisions of 
Section 75, I. P. C. a separatp sentence 
cannot legally be passed a^amst him on 
account of tfie previous conviction record¬ 
ed against him as S. 75 only imposes a 
liability - to enhanced punishment. AIR 
1916 Mad 829 (829) = 16 Cri LJ 611 •• 
(’69) 5 Mad HCR (App) 3 (3) •• (’88) 
1888 Rat 417 (418) (DB) (1865) 1 

Weir 36 (36). 

4. '^This section and Section Penal 
code” — (1) A commits criminal tres¬ 
pass on certain property with intent to 
commit theft, and also commits theft. 


The former is an offence imder Sec¬ 
tion 457. of the Penal Code and the latter 
under Section 380 thereof. The offences 
in such a case are not ‘separable* 
offences but ‘distinct’ offences and sepa¬ 
rate sentences can be passed in respect 
of them. AIR 1945 Mad 330 (330) « 

ILR (1945) Mad 896 = 47 Cri LJ 157.' 
(AIR 1926 Pat 367 = 27 Cri LJ 976, Dis¬ 
sented.) AIR 1942 Oudh 214 (215) = 
43 Cri LJ 252 ** AIR 1939 Sind 76 (77) 
= 40 Cri LJ 466 *♦ AIR 1939 Pat 349 
(350) *= 40 Cri LJ 751 (DB). 

[But see AIR 1925 Cal 1015 (1016) = 
26 Cri LJ 1253 (DB) ** AIR 1930 Pal 
385 (386) = 31 Cri LJ 492 (DB) •• AIR 
1926 Pat 367 (368) = 27 Cri LJ 976 
(DB) *• AIR 1926 Lah 212 (212) = 27 

Cri LJ 338.], 


(2) A, B. C, D and E are members of 
an unlawful assembly, and A, in prosecu¬ 
tion of the common object of the 

assembly, commits hurt. A would be 
guilty of rioting and of causing hurt. The 
hurt may have been caused in the course 
of rioting after the offence of rioting is 
complete, by the use of other forces. Thc- 
hurt is not part of rioting within the 
meaning of Section 71 and separate sent¬ 
ences can be passed. AIR 1953 All 510 

(Pr 11) = 1953 Cri LJ 1222 •* AIR 1940 
Oudh 419 (420) = 41 Cri LJ 775 (DB) 
»* AIR, 1940 Nag 120 (123) = 41 Cri LJ 
360 •* (’85) 7 All 757 (758) (FB) 

(’85) 7 All 414 (421, 423) (FB). 

(a) According to following cases the 
hurt is part of' the ' xioting within 
. the meaning of Section 71 ' and 
separate sentences cannot .. be pass¬ 
ed for the two offences. AIR 1940 
PesH 10 (11) = 41 Cri LJ 543 = 
AIR 1928 Pat 326 (333) = 29 Cn 
^ LJ 325 (DB). (Offences under Sec¬ 
tions 354 and 342 I. P. C. forming 
part of same transacfft)n i— 
rate sentences not justinem) ’ 
(’91) ILR 19 Cal 105 (109) (DB) •• 
(’99) 3 Cal WN 174 (175) * ^.^**^ 
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(3) For the pnrpo.se of appeal, l[the aggregate of conseciitive] sentences 
passed under this section in case of convictions for several offences at one trial 
shall be deemed to be a single sentence. 

§[• o o o , 

[1882 — S. 35; 1872 — S. 314; 1861 — S. 46.J 

[•] Substituted for ‘\vhen a person is convicted at one trial of two or more distinct 
offences, the Court may”, by the Code of Criminal Procedure (Amendment) 
Act. 1923 (XVni of 1923), S. 7. 

[t] The words “or transportation” were omitted by the Code of Criminal Procedure 
(Amendment) Act, 1955 (XXVT of 1955), S. 10 (1-1-1956). 

[\] Substituted for "aggregate” by Act X\':iII of 1923, S. 7. 

151 The Explanation and Illustration to S. 35 were repealed, ibid. 

OBJECTS AND REASONS 

”On the recommcncation of the High Court, North-Western Provinces, we have 
empowered Cotuts in India, as in England, to pass concurrent, as well as consecutive, 
sentences of transportation and imprisonment. The effect of this change will probably 
be to mitigate sentehces and at the same time also to discourage frivolous appeals ...” 
'' C. R., 189S. 


STATE AMENDMENT 

West Bengal: 

application to the State of West Bengal, in clause (b) of proviso to sub-section 
(2) of -Section 35, for the words "a Magistrate”, occurring at two places, substitute the 
words "a Judicial Magistrate”.—W. B. Act 8 of 1970, S. 3 and Sch.. Item 24. 


Section 36 — Note 4 (contd.) 

' •. 1927 Lah 786 (788) = 28 CrI LJ 
838 ** AIR 1920 Lah 581 (581) = 
27 Cri LJ 834 •• AIR 1922 Lah 
405 (405) = 24 Cri LJ 629 *• ('01) 
1901 Pun Re (Cri) No. 4, p. 9 (10) 
(FB). 

lb) The following cases hold that the 
hurt is part of the rioting anj 
even in such a case A may be 
punished separately for the two 
offences. AIR 1933 Mad 333 (339) 
= 34 Cri LJ 273 (DB). (AIR 1927 
Mad 970 (970) « 28 Cri LJ 1004. 
Dissented from.) •* AIR 1928 Mad 
18 (18) = 28 Cri LJ 982 *• AIR 
1940 Nag 120 (123) = 41 Cri LJ 
360. 


[But see AIR 1943 Sind 212 (218) = 
45 Cri LJ 130 ♦* AIR 1926 Nag 459 (461) 
= 27 Cri LJ 830 ** AIR 1926 All 225 
(226) = 27 Cri LJ 287 •* ('93) 17 Bom 
260 (270) (FB).3 

(4) Section 149 of the Penal Code 
creates a specific offence, AIR 1925 PC 1 

(7) = 26 Cri LJ 431. 

(5) Unlawful assembly — Hurt cau.sed 
in pursuance of common object but who 
caused it not known — Case falls under 
Para. 2 of Section 71, Penal Code— Ac¬ 
cused can be convicted and sentenced 
separately under Section 147 and Sec¬ 
tion 323/149, Penal Code provided aggre¬ 
gate sentence does not exceed the limit 
prescribed for one of them. AIR 1952 
All 92 (Prs 10, 11). 


(c) The following case has held that 
in such a case the accused can be 
separately convicted and sentenced 
under Sections 147 and 323 I. P. C. 
but total punishment cannot exce¬ 
ed the maximum for the graver 
of the two offences. AIR 1953 All 
. 510 (Pr 10) « 1953 Cri LJ 1222. 

(3) -B, G. D and E are guilty of the 
offence of rioting and by virtue of theii 
being members of an unlawful assembly 
and for that reason only of the offence 
of hurl under Section 149 read with Sec- 
tion 323 of the Penal Code, separate sen** 
tences for each of the offences cannot be 
passed. (’89) 16 Cal 442 (446) (FB) «* 
AIR 1931 Cal 450 (451) = 32 Cri LJ 890 
(DB). (The amendment of this section in 
1923 does not alter the law as laid down 
in 16 Cal 442 (FB) •* AIR 1955 Bhopal 

9 (Prs 19, 20, 22) = 1955 Cri LJ 1033. 

1 


T uiiaer ^eciions and 

462, L P C. — Separate sentences are 

(H5) = 39 

Cri LJ 497- 

under Sections 379 and 
, — Separale sentences arc 

(173) = 37 Cri 

553 (DB)« 

(8) Convictions for theft and mischief 

T” jmposiUon of separate sentences is 

^*39) - 39 Cri 

d07. 

(9) An accused convicted under Section 

325 cannot be convicted and sentenced 
separately under Section 323 in respect 

person. AIR 1940 Oudh 419 
(420) = 41 Cri LJ 775 (DB). 

« offences under Sections 225 

ana 3^ are separate offences and there* 
fore the Provisions of Section 71 cannot 
apply to them. AIR 1940 Pesh 10 (11) * 
41 Cn L*J 543* 
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Section .35 — Note 4 (eontd.) 

(in OircMirc-s under Seclions 65 (b). 65 
(f) and 6G (b), Bnmhav Prohibition Act 
(25 of 1949) — Allhouqh separate' sen¬ 

tences can be passed subject to asgregale 
imposed bv Section 71, I. P. C., ordi¬ 
narily one sentence alone should be pass- 
ed for oiren<'e under Section 65 (b). 

AIK 1951 Bom 244 (Pr 15) = ILR 
(1950) Bom 795 (DB). 

(12) Convictions under Sections 143, 

447. 379 and 427. Penal Code — Separate 
SfTiiences are lepfal. ('50) '54 Cal \ViN 

(2 DR) 311 (312). 

(13) Case under Bombay Prohibition 

Act, 1949— Accused drunk and incapable 
of lakins; care of himself and also be- 

luiving in disorderly manner under 
inliuence of drink — It would be proper 
to impose only one senlence. AIR 1956 
Bom 279 (Pr 4) = 1956 Cri LJ 584 

(DB). 

(14) Act punishable under Section 121, 
Motor ^■ehicles -Act — As a result of the 
Act, accused convicted under S. 304-A. 
I. P. C. for rash and negligent act — 
He camiot be punished again under Sec¬ 
tion 121. Motor Vehicles Act. AIR 1955 
Mad 548 (Pr 3} = 1955 Cri LJ 1267. 

(15) Oflenec defined bv Sections 279, 
280. 336. 337 and 338. Penal Code, cah 
be viewed as minor ollences included 
within Se<tion 304-A. Accused once con¬ 
victed under Section 304-A cannot be 
convicted under Section 279 for minor 
olTence. AIR 1965 All 196 (201) = 1965 
(II Cri LJ 524 = 1964 All WR (IIC) 
134. 

(16) There is no legal bar to a person 
being convicted both of murder and of 
the olTenee under Section 201 and the 
proper course for the trial Court in a 
case whore the evidence warrants it will 
be to enter a conviction for both the 
ofTcnces but not to award any sentence 
for the accessory - offence. AIR 1953 Trav- 
Co 402 (Pr 28) = ILR (1953) Trav-Co 
614 = 1953 Cri LJ 1613 (DB). 

(17) Offences under S. 429 I- P. C. 
and Section 116, Motor Vehicles Act — 
Each offence is separate and distinct — 
Separate sentence for each »iot invalid. 
AIR 1957 Andh Pra 100 (103) = 1957 
Cri LJ 627. 

(18) Where the sentence imposed 
under Sections 9 (a) and 9 (b)‘ of the 
Opium Act is 3 months imprisonment on 
each count to run consecutively i.e.‘, in 
all six months, it does not contravene 
Section 71 I. P. C.« and is not illegal. 
AIR 1968 SC 936 (937) » 1958 Cri LJ 
1432. 

(19) Separate acts — Simultaneous 
conviction under Section 395 and Sec¬ 
tion 412 not illegal. ('56) 1956 Andh LT 
915 (916, 917). 

(20) Accused convicted and sentenced 
under Section 9. Prize Competitions Act 
•— Separate sentence under Section 11. 
which is a lesser offence, not necessary. 


AIR 1964 All 572 (572) = 1964 (2) Cri 
LJ 632 = 1964 All LJ 581. 

( 21 ) Accused convicled and sentenced 
under Section 394 should not have a 
furlhcr conviction and sentence under 
Section 324, where assault was- made 
during commission pf robbery 1968 All 
WR (HC) 889 (890) = 1968 All LJ 1037. 

(22) Separate sentences for offence 
under Section 167 (81), Sea Customs ‘Act 
and one under Section 120-B, Penal Code 
are not illegal. AIR 1970 SC 45 (58). 

^ 6. /‘May senlence.” — (1) The word 
mav' in the section must' be interpreted 
as 'shall'. AIR 1933 Sind 9 (10. 11. 12) 
= 34 Cri LJ 143 (DB). 

(2) Where, an accused is convicted at 
one trial of two or more offences the 
Court must, in cases in which the provi¬ 
sions of Section 71 of the Indian Penal 
Code do not come into play, pass sepa¬ 
rate sentences for the several offences, 
AIR 1953 All 510 (Pr 7) = 1953 Cri LJ 
1222 ** (’51) 1951 Ker LT 261 (26.5) 
(DB) •• (’49) 1 Madh B LR 443 (444) ** 
AIR 19,34 Rang 338 (339. 341) = 36 Cri 
LJ 460 (DB) *• AIR 1969 Orissa 146 
(147) = 1969 Cri LJ 925 *• (1958) 24 
Cut LT 494 (495). 

[But see AIR 1953 Tripura 8 (Pr 6) ~ 
1953 Cri LJ 1536. (Section 35 is permis¬ 
sive and not obligatory.) ** '(’72-92) 
1872-1892 Low Bur Rul 271 (271) 

(’72-92) 1872-1892 Low Bur Rul 526 
(527) (’75) 12 Bom HCR 147 (148) 

(DB).l 

(3) Conjoint sentence for several offen¬ 
ces is Illegal. 1968 All WR (HC) 78 (81) 
= 1968 All Cri R 45. 

(4) The Court has no di.scretioh what¬ 
ever to pass only one sentence for one 
offence and decline to pass sentences, for 
the other offences of which it mav find 
the accused guilty. AIR 1950 All 610 (Pr 
1) •* AIR 1934 Rang 338 (341) « *36 Cri 
LJ 460 (DB). 

- (5) Where the accused are . found 
guilty under Sections 249, 313 and 338 
of the Madras District Municipalities Act, 
1884, the Magistrate should impose a 
fine on the accused under Section 313 
(1). An omission to do so is an illegality. 
(’55) 1955-1 Mad LJ 188 (189). 

(6) Passing of a cumulative sentence, 
instead of. separate sentences, upon an 
accused person convicted at one trial of 
two or more offences, is not the order, 
but is an exception only under certain 
circumstances enumerated unefer Section 
71. I. P. C. AIR 1969 Orissa 146 (147)=^ 
1969 Cri LJ 925. ' ' 

6. Sepai^gte and aggregate sentences. 

(1) In cases coming under this section, 
a Court has no power to pass an aggre¬ 
gate sentence instead of separate sent¬ 
ences on each head of charge. (’86» T880 
Pun Re (Cr.) No. 14 p. 23 (24)J. (DB). 

[See also AIR 1924 Mad 584 (585) « 
25 Cri LJ 396'(DB).] 

[But see AIR 1950 All 610 (610), 

(Court may be obliged to pass one sent- 
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Sectioii 35 — Note 6 (eonid.) 

ciicc but that sentence must cover both 
the ofTcnces of which the accused has 
been convicted.)] 

'(2) The ob.iect of the section in im¬ 
posing separate sentences is to cnal le the 
appellate or revisional Court to <h ,.niiie 
the apiount of punishment to be ni.iUtcd 
in Case One or other of the charges 
breaks dbwn in appeal' or rcvisi('n. .\TR 
1934 Rahg 338 (339) = '36 Cri LJ 160 
(DB) *• ('8(5) 1886 Pun' Re (Cr) No, 14, 
p. 23 (24) (DB). 

[See' Slso AIR 1938 All 575 (578) =* 
1958 Cri(*LJ 984 (DB).] 

(3) Passing of cbnsolidnled sentence 
instead of separate- sentences is <>nlv a 
curable error' or defect. AIR 19.V1 AH 245 
(Pr 28) = 1953 Cri LJ 612 (DB) »* AIR 

1950 Lah‘ 97 (Pr 5), = 51 Cri LJ 7i'7 •* 
(’ 66 ) 2 Bom HCR 391 (392) (DB). 

(4) A composite sentence of imprison¬ 
ment! passed in respect of two or nu)re 
offences means ihat Court awarded iden- 
tically same sentence of imprisonment tor 
each offence and an order that the sent¬ 
ences to run concurrently. AIR IP.W AH 
245 (Pr 28) * 1953 Cri LJ 612 (DB) •» 
AIR 1950 Lah 97 (Pr 5) = 51 Cri LJ 
717 ** AIR 1924 All 492 (492) = 20 Cri 
LJ 992. (Sentence of 18 months’ im¬ 
prisonment under Sections 326 and 148, 
I. P. C. — Means concurrent sentence 
of 18 months and not 9 months, sentence 
for each offence.) 

(5) Accused. was tried and convicted 
under Sections 421 and 469 of the Tra- 
vancore Penal Code but the Court passed 
a sentence of two years’ rigorous im¬ 
prisonment only. under Section 469. In 
appeal and revision High Court reduced 
the sentence to one year and directed 
that for each of the offences undei- Sec¬ 
tions 421 and 469, accused should be 
sentenced to one year's rigorous im¬ 
prisonment .respectively -and that the 
sentence should run concurrently. I' 51 ) 

1951 Ker LT 261 (265, 266) (DB). 


( 6 > A composite sentence of fine should 
be treated as made up of separate .sen¬ 
tences of fine,^ecfual in amount for each 
of the offences provided that .such 
amount is within the maximum allowed 
under that offence. AIR 1953 All 245 (Pr 
28) »= 1953 Cri LJ 612 (DB). 

(7) Where in a joint trial of several 
accused for several offences the Magis¬ 
trate convicted- all accused without speci¬ 
fying the sections, of • Penal Code under 
which, they ii^^ere convicted and passed a 
combined sentence in respect of each, of 
them, it was hold that fudgmentl, was- 

All 136^, (136) = 49 

Cn LJ 103. 


7. ConsMtftlv^ sentences. — ( 1 ) Where 
a Magistrate convicts the accused under 
two s^ftUoiM jff Penal Code and passes 
wo separate sentences of imprisonment. 
Qu^.^docs not specify that they arc lo run 
cpncyrrenlly. it must be held that they. 


t 

run roii.se<ulivcIv. AIR 1953 All .'>10 (Pr 
3) = 1<)53 Cri LJ 1222 •• AIR 1939 Pat 
349 (349) = 40 Cri 1-J 751 (DB) *♦ AIR 
1965 Him Pra 21 ( 22 ) = 1965 (1) Cri 
LJ 443. 

(2) Criminal bre.'ich of trust by ac¬ 
cused — Accused convicted in 6 cases — 
Con.secutivc sentences totalling to 11 
years and fine lotalling to Rs. 10.500 held 
e.xcessive. (1963) 5 OJD 294 (296). 

(3) Ftillurc to indicate order of sen¬ 
tences inuler Section 35 could not justify 
order «)1 remand by appellate Court be¬ 
cause even as appellate Court it was 
open lo it to give direction as to order 
in which sentences were to run. if it 
was at all necessary. AIR 1968 Pat 287 
(288) = 1968 Cri LJ 1108. 


(4) In passing sentences, their order 
should be carefullv set out without 
amhigiiitv to avoid complications in cn- 
foicing the sentence and dealing with 
Ihe matter in appeal. AIR 1969 Orissa 
146 (147) = 1969 Cri LJ 925. 

(5) Sentence of certain months' R, I. 
ordered to run consecutivelv with sen¬ 
tence of specific months of R, I. under 
other provision— It is wholly immnk'nal 
which sentence should nm fir.sf AIR 
1968 Pat 287 (288) = 1908 Cri L.'l 1108. 

8 . Concurrent sentences. — ( 1 ) a 

. Magistrate '•« nvictod an accused of of¬ 
fences und.-v Sections 148 and .326. Penal 
Code, and sentenced him lo 18 months 
imprisonment “under Section.^. .326 and 
148, Penal Code.” It was h^d that the 
order must be interpreted as meaning 
ixiat the AidSistrat 6 pass 6 d t*^>ncurrcnt 
sentences under each section and not 
.separate sentences of nine mrinlhs on 
ear-h change. AIR 1924 All 492 (492) r- 
25 C.Ti LJ 992. 

( 2 ) As lo the power of Court to pass 
concurrent sentences even in cases wheie 
an accused has been convicted in two or 
more separate trials, see S. 397. 


(3) The section confers a discretion on 
the Court to order sentences to run con- 
currcntlv i| there is some reason. But 
'rrMo-! nuist exerci.se Us discretion 
luduiallv. MR 1951 All 637 (Pr 
52 Lri IJ :i]2 (2). 


11 ) « 


(4) It is not illegal to order simple im¬ 
prisonment and rigorous imprisonment to 

1334 WN 

(5V Accused sentenced to death for 

rears’' and 9 months' 
rigorous imprisonment respeclivelv for 
other offoiycs — Death sentence com- 

muled to hie imprisonment Principles 

in Sgclions ,15 and 397.-’. apply _ Sen- 

concutrenllv*. AIR 1963 
Raj 202 (203) (DB) = ig63 ( 2 ) Cri LJ 
396 = 1963 Raj LW 252 (DB). 

( 6 ) Power of Court to direct concur 
rent running of punishments is confine! 
to rases where the punishment consists 
of uupri.sonment. AIR 1967 Pat 28fi 
= 1967 Cri LJ 1180 « 1966 BLJR 420 
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C. — Ordinary and Addirional Powers. 

36. Ordinary powers of Magistrates.—All District Magistrates, Sub-Divi¬ 

sional Magistrates, and Magistrates of the first, second and third classes, have 


Section 35 (contd.) 

9. Iinprisonincnt or transportation —. 

Concurrent sentences of. — (1) The sec¬ 
tion applies also to cases where one of 
the sentences inflicted is imprisonment 
and the other is transportation. AIR 1917 
Cal 377 (378) = 17 Cri LJ 238 (238) 

(DB). 

(2) A term of imprisonment can legallv 
be made to run concurrently with a 
term of transportation. AIR 1914 Lah 75 
(7C>) = 15 Cri LJ 68 (DB) ** AIR 1917 
Cal 377 (378) = 17 Cri LJ 238 (238) 

(DB). 

10. Imprisonment In default of pay¬ 
ment of fine, if can be made concurrent. 

— (1) As this section refers only to sub¬ 
stantive sentences of imprisonment, it is 
illegal to pass concurrent sentences of 
imprisonment in default of payment of 

fines imposed upon convictions for two 
or more offences at one trial or at sepa¬ 
rate trials. AIR 1950 All 625 (Pr 5) *• 

(’48) 1948 Bur LR 362 (363. 364) *• AIR 
1944 Mad 448 (448) = 45 Cri LJ 770 •* 
AIR 1937 Mad 406 (407) = 38 Cri LJ 
796 *• AIR 1926 Bom 62 (62) = 27 Cri 
LJ 111 (DB). (Concurrent sentences of 
fine are illegal.) *• AIR 1929 Sind 179 
(179) = 30 Cri LJ 907 (DB) *• AIR 1940 
Lah 388 (389) = 42 Cri LJ 33 (DB). 

[See also AIR 1942 Sind 80 (81) =» 43 
Cri LJ 779 tDB). (Section 35. Cr. P. 
Code, does not expressly refer to sub¬ 
stantive sentence of ^imprisonment but 
It must be read with Section 64. Penal 
Code)] 

• 

(2) A sentence of imprisonment in 

default of payment of fine cannot be 
directed to run concurrently with a sub¬ 
stantive sentence of imprisonment passed 
for a different offence either at the same 
trial or at different trials. AIR 1953 Trav- 
Co 233 (Pr 4) = ILR (1952) Trav-Co 
1006 = 1953 Cri LJ 1265 (DB). (Such 

concurrent sentence contravenes S. 64, 
Penal Code.) •* 1948 Bur LR 362 (363, 
364) •* AIR 1944 Mad 448 (448) = 45 

Cri LJ 770 ** (1968) 1 Mvs LJ 210 (211. 
212) •• AIR 1967 Pat 286 (287) = 1967 
Cri LJ 1180 = 1966 BLJR 420 (DB) •• 
(1969) 35 Cut LT 1292 (1297). 

(3) Sentences of imprisonment in de¬ 
fault of payment of fine — Bar under 
Section 64, 1. P. Code is attracted. AIR 
1967 Pat -286 (286) = 1967 Cri LJ 1180 
= 1966 BLJR 420 (DB). 

(4) Conviction under Sections 447 and 
325 read with Section 34 Penal Code — 
Sentence on each count to undergo R. I. 
and fine — Direction that sentences 
should run concurrently — Held, that 
there could be no question of a concur¬ 
rent sentence of fine at all and hence 
there could be only one sentence of fine 
and the sentence of imprisonment on 
each count would run* concurrently, AIR 


1967 Assam 111 (112) = 1967 Cri LJ 
1597. 

(5) The conversion of a concurrent 
sentence of fine to a consecutive sentence 
of fine was in the nature of an enhance¬ 
ment irrespective of the amount of fine.^ 
involved. The Sessions Judge had no 
jurisdiction to do that. AIR 1967 Assam 
111 (112) = 1967 Cri LJ 1597. 

11. No imprisonment for a period lon¬ 
ger than 14 years — Proviso (a). — (1) 
An aggregate sentence of 20 years passed 
in respect of three convictions at one 
trial is contrary to this proviso. (’01) 11 
Cri LJ 679 (680) (DB) (Lah). 

[See also (’70) 1870 Pun Re (Cr-) 

No. 33 p. 52 (53) (SB).] 

(2) Where the sentences are ordered 
to run concurrently and the period of 
such concurrent sentences does not ex¬ 
ceed 14 years, the proviso is not in¬ 
fringed. AIR 1937 Rang 391 (392) = 39 
Cri LJ 28. 

(3) Where accused is tried and con¬ 
victed separately in two or more cases, 
the aggregate of the several sentences 
may be accumulated beyond the period of 
fourteen years. (’67) 7 Suth WR (Cr) 1 
(2) (DB). 

(4) Where an accused- is convicted at 
one trial of two or more offences and 
sentences of transportation are passed 
upon him under Section 59, Penal Code, 
in lieu of the terms of imprisonment 
awarded, the aggregate of the sentences 
of transportation is also subject to the 
maximum limit of fourteen years. (’94) 
7 CPLR (Cr) 29 (30). 

12- Aggregate of s^Wnces when treat¬ 
ed as a single sentence.— (1) The aggre¬ 
gate of such sentences can be deemed to 
be a single sentence only for the pur¬ 
poses of appeal. (’87) 1887 Pun Re (Cr) 
No. 45 p. 110 (113) (DB) •• AIR 1954 
Cal 301 (Pr 5) * 1954 Cri LJ 797 (DB). 

(2) Two or more consecutive sentences} 
of imprisonment, each less than seven 
years, cannot be added up and treated as 
a single sentence for the purpose of 
commuting them into transportation 
under Section 59 of the Penal Code, 
(1865) 3 Suth WR (Cr) 44 (44) (DB) *• 
(’66) 5 Suth WR (Cr) 44 (44) (DB). 

(3) The aggregate of consecutive sen¬ 
tences refers only to sentences of im¬ 
prisonment and not to sentences of fine. 
AIR 1926 Bom 416 (416) = 27 Cri LJ 
926 (DB). 

SECTION 36 — SYNOPSIS 

1. Ordinary powers of Magistrates. 

2. Power of Government 

1. Ordinary powers of Magistrates. -- 

(1) Section 28, read with column 8 of 
Sch. II of the Code, defines the powers 
vested in each class of Magistrates -to try 
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powers hereinafter respectively conferred upon them and speciBed in the 
third Schedule. Such powers are called their '"ordinary powers." 

[1882 — S. 38; 1872 — Ss. 21, 22. 24. 26, 28. 30; 1861 — NO.] 


STATE AMENDMENTS 

Gujarat 

In its application to the State of Gujarat, the amendment made in Sec. 36 is the 

same as diat made in Maharashtra.—See Gent, Act XI of 1960, S. 87« 

* 1 

Maharashtra 

fl) In its application to the State of Maharashtra in S. 36 tor the words “District 
Magistrates. Sub-Divisional Magistrates and Magistrates of the first, second and third 
classes*’ substitute the words “Judicial and Executive Magistrates other than Special 
Judicial and Executive Magistrates.**—Bom. Act XXIII of 1951, S. 2 and Schedule 
(1-7-1953): Maha. A. L. O., 1900, 

(2) After the reorganization of the State of Bombay in 1958 the amendment made 
in Section 36 by the above-mentioned Bombay Act is extended to the newly added 
areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 
by Bom. Act XCVII of 1958. 


Section 90 — Note i (contd.) 

particular ofTences. This section read 
with Sch. Ill defines certain incidental 
powers vested in the Magistrates of each 
class, which they are required to exercise 
either in the course of trial before them 
or otherwise. These powers are referred 
to as the ordinary powers of a Magis¬ 
trate as opposed to additional powers, 
which may be conferred on him under 
Section 37. AIR 1951 Madh B 67 (Pr 5) 
= 52 Cri LJ 214 •• AIR 1928 Sind 1 (4) 
= .28 Cri LJ 913 (FB) »♦ AIR 1969 Ker 
111 (116) == 1969 Cri LJ 486 = 1969 

Ker LT 351 (DB). 

(2) The power to issue a search war¬ 
rant under Section 96 is one of the ordi¬ 
nary powers of any Magistrate. ('12) 13 
Cri LJ 693 (700) (PC). 

(3) 'Die power to hear an appeal 
against'" an order- passed under Section 
514 of the Code is one of the ordinary 
powers of a District Magistrate. AIR 
1951 Madh B 67 (Pr 5) = 52 Cri LJ 
214. 

(4) When a person is appointed as a 
Magistrate under Sections 10. 12 or 13 
he has powers conferred on him as speci¬ 
fied in this section. AIR 1963 Tripura 31 
(34) = (1963) (2) Cri LJ 322. 

(5) Magistrates have various powers 
under the Code namely to try and to 
commit cases and power to take cogniz¬ 
ance of offences. AIR 1969 Ker 111 (116) 
.= 1969 Cri LJ 486 = ,1969 Ker LT 351 
(DB). V 

(6) The mere fact that the State Gov. 
ernment has apppointed a first class 
MeftVtrate to be; ,an Additional District 
Magistrate having all the* powers of a 
Uis^ct Magistrate, cannot abrogate the 
powers which the Code itself vests in a 
District Magistrate. AIR 1951 Madh B 67 
Or 8) » 52 C;fi Ur 214. 

(7) Where a .f,ystem of separation of 
J^dicUJ and executive functions obtains 
uid there are Munsif Magistrates who 
can try cases, it is not proper for ihei 


other Magistrates to exercise judicial 
functions except when the Munsif Magis¬ 
trates have no power to act. AIR 1951 
Vind Pra 49 (Pr 8) = 1952 Cri LJ 13- 

(8) Power to take cognizance of an 

offence under Section 190 is an ordinary 
power of a Sub-Divisional or Divisional 
Magistrate. AIR 1969 Ker 111 (116) « 

1969 Cri LJ 486 « 1969 Ker LT 351 

(DB). 

(9) The power to entertain complaints 
is not one of the ordinary powers of a 
first, second or third class Magistrate, but 
must be conferred as an additional 
power under Section 37. (’ll) 12 Cri LJ 
535 (535) * 34 Mad 343 (DB). 

(10) Schedule III is, however, not ex¬ 
haustive of the powers conferred on 
Magistrates under the Code. A first class 
Magistrate, therefore, can exercise the 
powers under Section 106 and demand 
security for keeping the peace notwith¬ 
standing the fact that they are not speci¬ 
fied in Schedule III. (’32) 1932 Mad WN 
151 (152). 

(ID A power to act under a particular 
section referred to in Schedule III can 
only mean a power to act subject to the 
conditions of that section. ThuS) a power 
to act under Section 107 is conferred by 
Sechdule III on a first class Magistrate, 
but a District Magistrate cannot detain 
the accused under sub-section (4) of Sec¬ 
tion 107 unless the accused has been 
sent up before him under sub-scction 3 
(’08) 7 Cri LJ 360 (360) = 31 Mad 315 
(FB): 

.. (12) Any notification conferring on 
Justices of the Peace, the powers of a 
first class Magistrate, confers only the 
ordinary powers under this section and 
not any of the powers conferrable on 
them under Section 37, or any other 
general powers of the Magistrate under 
the Code, (’ll) 12 Cri LJ 535 (535) =* 
34 Mad .34.3 (DB) *♦ ('ll) 12 Cri LJ 42 
(42) = 34 Mad 346 (SB) •• AIR J917 
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Mysore , . ' •, .v,,'- *. » 

In its application to the State of Mysore the amendment made in Section 36 is thfe 
same as that of Maharashtra with addition of the word ‘special* before ‘Executive -Magis¬ 
trates’ occurring for the second .time.— Mys. Act XUI of 1965, S, 14 (1-10-1965). 

* • ft 

Punjab: Haryana: Chandigarh . 

In its application to die States of Punjab and Haryana and the Union Territory of 
Chandigarh, in Section 36 after the words “District Magistrate”, insert the words “Chief 
Judicial Magistrates”; and for the words “Magistrates of the first, second and thii4 
classes” substitute the words “Judicial and Executive Magistrates other than ' Special 
Judicial Magistrates.”—Piini. Act XXV of 1964, S. 2 and Sch., Pt, I, item (15) (2-10- 
1964) and 31 of 1966, Ss. 29 and 88 (1-11-1966). ■ ' 

ft « 

Rajasthan ; . 


■} /d , .V 


fT . t 


1 4 H) 




(»• -r* * ^ ^ 

Ir.f 

Abu Area.—In its application to the Abu area of the ■'^> Slate of ' Rafksthkh, thc^ 
amendment made in S. 36 is- the same as that made in (1) of Maharaahtra.-^ent. Act 
XXXVII of 1956, S. 119 (1-11-1956). 

Union Terrifbries (except Chandigarh) 

In its application to the Union territories, in S. 36, after the words 'District'Magis¬ 
trates insert the words “Chief Judicial Magistrates” and for the words “Magistrates of 
the first, second or third classes, substitute the words “Judicial and Executive Magis¬ 
trates of the first and second classes.’*—Act 19 of 1969, S. 3 and Sch.. item 17 (in 
Delhi on 2-10-1969). 

West Bengal 

In its application to the State of West Bengal, for Section 36 substitute the follow¬ 
ing, namely :— 

Ordinary powers ot Magistrates—Judicial and Executive— ' 

36. All District Magistrates, Sub-divisional Executive Magistrates and Execu¬ 
tive Magistrates of the first, second and third class • and all Sub-Divisional Judi¬ 
cial Magistrates and Judicial Magistrates of the first, second and third class 
have powers hereinafter respectively conferred upon Aem and specified Jn the 


Section .36 — Note 1 (coofd.) 

Mad 139 (140) = 17 Cri LJ 293 (293) 

(DB). ’ 

(13) Po\yer under Section 109 to re¬ 
quire security for good behaviour is 
‘ordinary power* conferred on a First 
Class Magistrate by Section 36. 1962 (2) 
Cri LJ 711 (712) (Mys). 

(14) Order calling for records not indi- 
caling the section under which it is 
pa.ssed — Non-compliance by an inferior 
Court on that ground is illegal. AIR 1967 
Pal 76 (7^) = 1967 Gri LJ 242 = 1966 
BLJR 765. 

ft 

i * 

2. Powers ot the Government. — (1-2) 
The power to appoint a Civil Judge as 
an Additional Sessions Judge is to be 
found not in Sections 36 to 39 but iu 
Section 9 which empowers the State 
Government to appoint additional or 
Assistant Sessions Judges. AIR 1967 SC 
1599 (1604) = 1967 CM ,LJ 1569 ^ 

(1967) 3 SCR 186. 

(3) Extent of power of District Magis¬ 
trate — Power tO'-call for -records'of an 
inferior Court in a judicial proceeding 
not taken away by the Goverttment 'of 
Bihar Instructiods contained in Appoint¬ 
ment Department letter No. II—H- 301/ 
50-A ^ 11860 dated 20th December, 


1950. AIR 1967 Pat 76 (79) = 1967 Cri 
LJ 242 = 1965 BLJR 765. 

(4) Any notification of the State. Gov¬ 

ernment which purports, to take, away or. 
restrict the ordinary bowers of a Dis¬ 
trict Magistrate under . this section would 
bo ultra vires and illegal in the absence 
of any ' specific provision to that' effect 
in the Code itself or in any other enact¬ 
ment. AIR 1951 Madh B 67 (Pr 10) = 
62 Cri LJ 214. I 

(5) Appointment of Commandant 6th 
Battalion Assam .Rifles as .fif^t class 
Magistrate is legal but restrictions on his 
powers are illegal. AIR 1963 Tripura 31 
(84, 35) = (1963) 2 Cri LJ 322. 

(6) The powers given to a Magistrate 
by the Code itself uhder ' this^ section 
cannot be taken «way By th^ use 'of Sec- 
tinon 41. AIR 1951 Madh B 67 (Pr 6) 

52 Cri LJ 214 •• 1962 (2) Cri iU 711 
(712) (Mys). n,. .( 

(7) There is no provision in fte|'Code 
with regard to the conferment' ' 
powers under Section 86' ^Un any Magfi^ 
trate by the’* (iovemment.' The 

under Section 36 of Sub-divisidnal 

Magistrate are conferred 'By the Code, it-t 
self. They are not cpnffeTrable''‘f<na ^y 
Magistrate by any order' of thtf** (joveMi* 
ment. AIR 1958' Madh Pr'a 184 (Pr 4) 
1958 Cri LJ 897* (DB). ‘ **'•' 
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' * Third Schedule. Such powers are called Iheir "oidinaiy powers”.—W. B. Act VJJI 
of,1970, S. 3 and Sch., item 26. 

,^o jAdditional powers confeiTable on Magistrates.—In arklition fo his ordi- 

oary powers, any Sub-diyisional Magistrate or any Magistrate of the first, second 

or third class may be invested by the [State Government] or the District Magis- 

trate, as the case may be, with any powers specified in the fourth Schedule as 

powers with which he may be invested by the State Government or the District 
Magistrate. 

jl8S2 — S, 37; 1872 — Ss. 23. 25, 27, 29; 1861 — Nil.] 

‘ STATE AMENDMENTS 

Cujarat ‘ . 

In its application to the State ot Gu)arat, the substitutetl S. 37 is the same as 
that substituted in Maharashtra.—See Centra) Act XI of 1960, S. 87. 

Maharashtra ' 

V 

(1) In its application to me State of Mahai'asntia tor Secbnn 37. the followinc .shall 
be substituted, namely :_ 

*'37. (1) In addition to his ordinary powers,_ 

. ' (a) the State' Government may invest any Magistrate with any ot the powers 
as specified in the fourth Schedule, and 

fli) a Sessions Judge may invest any Judicial Magi.sfrate within his focal 
jurisdiction with the powers specified in sub-part (B) of Part I of the 
fourth Schedule. 


Section 37 — Note 1 

(1) Section 36 deals with conferment 
?£ ®*‘dinary powers on Magistrates, (’ll) 
12 Cri LJ 635 (535) = 34 Mad 343 (DB). 

12) This section deals with the confer¬ 
ment or additional powers on Magis- 

Sind 1 (4) = 28 Cri LJ 

yio (rij). T 

(3) Under this section the Stale Gov- 
ernment has power to invest a Sub-divi- 
sional Magistrate with all or any of the 
additional powers speciQed in the Fourth 
schedule. But before these powers can 
be conferred 6n any Sub-divisional Magis¬ 
trate, he must become a Siib^divisional 
Magistrate under Section 13 (1) by being 
placed in charge of a sub-division of a 
district. AIR 1958 Madh Pra 184 (Pr 4) 
= 1958 Cri LJ 897 (DB). 

|4) This section authorises the Stale 
Government or the . District Magistrate, to 
invest any Sub-Divisional Magistrate or 
any Magistrate of the 1st. 2nd or 3id 
class .with what are called additional 
powers^ AIR W? SC 1699 (J804) = 1967 
CM U 1660 = (1967) 3 SCR iso. 

(5) So far as second class Magistrates 
OTC concerp^d, the power to record state- 


It?® Trav-Co 514 = 1953 Cri LJ 

i’vljL . f" 

DlslrlctuMagistrate cannot'^ autho-^ 
TQMia ^K>nd cltess Magistrate to coinmib 
a case «lapr lUial imder .Section 206. AiRI 


lg26^ Pat 400 (400) = 27 Cri LJ 704 

(7) Once suen powers are conferred on 
any Magistrate, tliev remain pcr.sonai to 
him and independent of the local area 
where he may be exercising them until 
withdrawn bv the authority conferring 
the powers. AIR 1931 Bom 517 (619 520) 
“ 33 Cri LJ 68 (DB) 19G0 Jab LJ 
255 (255) = I9C0 MPLJ 408. 

(8) Where a fudicial officer Is invested 
under Section 14 (I) with powers of a 
Magistrate, first class, for ji period of 
SIX months and is also invested by the 
Male Government under this section with 

„ powers to try summarily certain 
oiiences mentioned in Section 260 he 
cannot, after the expiry of that period, 
exercise the Magisterial power or powers 
to try summarily those ofrciices willuait 
any further orders. AIR 1951 All 488 
(Pr 4). 

194 (5957 (Db!’"'’ 8 

I 

* • 'J 

00) A person appointed as a Cml 
Judge and ^ Additiomil Sessions Judge 
exerejses, bolh the powers of a Civil 
Judge and those of an Addilional Session 

1967 Crr LJ 1669 = (19^7) 3 sCR 186., 

? combination of powers' 

Session^ I..H« Additional’ 

bcs.sion Judge in one and s.ame nerson 

f^^athe ifenot anAddi-’ 
tiunal Sessions'Judge or that he is a Civil 
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12) (i) The powers under clause (a) of sub-section (1) shall be exercised by the 
State Government in the case of Judicial Magistrates in consultation with 
the High Court. 

(ii) The power under clause (b) of sub-section (1) shafi be exercised by the 
Sessions Judge with the approval of the High Couit. 

(3) The State Government may authorize a District Magistrate to invest any 
Magistrate subordinate to him with any of the powers specified in Part II 
of the Fourth Schedule.”—Bom. Act XXXIV of 1953, S. 4. 

(2) After the reorganization of the State of Bombay in 1956, S. 37 as substituted 
by the above-mentioned Bombay Act is extended to the newly added areas of Hydera¬ 
bad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 by Bom. Act 
XCVII of 1958. ‘ 

Mysore 

In its application to the State of Mysore, substitute the following, namely,— • 

*‘37. Additional powers conferrable on Magistrates.—(1) In addition to 

his ordinary powers, the Slate Government may invest any Magistrate with any 
of the powers specified in the Fourth Schedule. 

(2) The State Government may authorise a District Magistrate to invest any 

Magistrate subordinate to him with any of the powers specified in Part II of 

the Fourth Schedule.”—Mys. Act XIII if 1965, S. ^5 (1-10-1965). 

% 

Punjab: Haryana: Chandigarh 

In its application to the States of Punja'b and Haryana and the Union Territory ot 
Chandigarh, for S. 37 the following shall be substituted, namely 

“37. Additional powers conferrable on Magistrates.—‘lo addition to his 

ordinary powers,— 

(i) the High Court may invest any Judicial Magistrate witb any of the powers 
as specified in Part I of the Fourth Schedule; 

lii) a Chief Judicial Magistrate may invest any other Judicial Magistrate within 
his local jurisdiction with the powers specified in Part I of the Fourth 
Schedule; 

(iii) the State Government may invest any Executive Magistrate with any of the 
powers as specified in Part II of the Fourth Schedule; and 

(iv) a District Magistrate may invest any Executive Magistrate within his local 
jurisdiction with the powers specified in Part II of the Fourth Schedule."— 
Punj. Act XXV of 1964, S. 2 and Sch., Pt .1, item (16) (2-10-1964) and 
Act 31 of 1966. Ss. 29 and 88 (1-11-1966). 

Kajasthan • 

Abu Area.—In its application to the Abu area of the State of Rajasthan, die 
amendment made in Section 37 is the same as that made in (1) of Maharashtra.—See 
Cent. Act XXXVU of 1956, S. 119 (1-11-1956). 

Schedule. AIR 1969 Ker 111. (116) « 
1969 Cri U 486 » 1969 Ker! LT 351 
(DB). 

■ 'i’l 

(14) Taluka Magistrate not invested 
with powers under Section 164 — Any 
statement recorded by him would be in¬ 
admissible- AIR 1969 Bom 189 (193) = 
1969 Cri LJ 706= 71 Bom LR 105 (DB). 

(15) Conferment of power under Sec¬ 

tion 39 not limited to additional powers 
under Section 37 and applies to appoint¬ 
ment under Section 12 (1). AIR 1963 

Tripura 31 = 1963 (2) Cri LJ 322. 


Section 37 — Note 1 (contd.) 

Judge and therefore not a District Judge. 
AIR 1967 SC 1599 (1605) = 1967 Cri LJ 
1669 = (1967) 3 SCR 186. 

(12) Power to take cognizance of an 

offence under Section 190 is not one of 
the ordinary powers of a Magistrate of 
the First, Second or Third Class. It is 
an additional power for such a Magis¬ 
trate. AIR 1969 Ker 111 (116) = 1961 

Cri LJ 486 = 1969 Ker LT 351 (DB). 

(13) The additional powers dealt with 
in Section 37 are enumerated in fourth 
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Union Territories (except Chandigarh) 

In its application to the Union territories, for Ss. 37 and 38, substitute the follow¬ 
ing, ~ namely,— 

“37. Additional powers confciTaWe on Magistrates.—Tn addition to the ordi¬ 
nary powers,— 

<i) the State Government, in consultation with "the High Court, may invest any 
Judicial Magistrate, with anv of the powers specified in Part I-A of Sche¬ 
dule IV; 

<ii) a Chief Judicial Magistrate may invest any Judicial Magistiate within his 
local jurisdiction with the powers specified in Part IB of Schedule IV; 

(Hi) the State Government may invest any Executive Magistrate with any of the 
powers specified in Part IIA of Schedule IV; and 

(iv) a District Magistrate may invest any Executive Magistrate within his local 
jurisdiction with the powers specified in Part IIB of Schedule IV. 

38. Exercise of powers under Section 37 by Chief Judicial Magistrate or 
District Magistrate to be subject to control of High Court or Slate Govern¬ 
ment.—^The power conferred on the Chief Judicial Magistrate under clause (ii) 
of Section 37 shall be exercised subject to Ae control of the High Court and 
the power conferred on the District Magistrate under clause (iv) of that section 
shall be exercised subject to the control of the State Government. 

38A. Powers on Judicial Magistrates to be conferred in . consultation with 
High Court.—Whenever, under any provisions of this Code or of any other law 
for the time being in force relating to any of the matters specified in Lists II 
and III of the Seventh Schedule to the Constitution, any judicial powers are to 
be conferred on a Sessions Judge, or an Additional or Assistant Sessions Judge 
or a Chief Jadicial Magistrate or any other Judicial Magistrate or any sudi 
Magistrate is to be specially empowered to exercise such powers the orders con¬ 
ferring such powers or empowering the exercise of such powers shall be made 
by the State Government in consultation with the High Court notwithstanding 
chat such provision may not expressly so provide. 

Explanation.—For the purposes of this section, the question whethei any 
powers are judicial shall be decided by the State Government in consultation 
with the High Court and such decision shall be final.” — Act 19 of 1969, S. 3 
and Sch., item 18 (in Delhi on 2-10-1969). 

Wert Bengal 

In its application to the State of West Bengal, for S. 37. substitute the follow¬ 
ing :— 

”37. Additional powers conferrable on Judicial and Executive Magistrates.— 
In addition to his ordinary powers— 

(i) any Judicial Magistrate may be invested by the State Government in consulta¬ 

tion with the High Court with any of the powers specified in Part I-A of 
die Fourth Schedule as powers with which he may be inve.sted by the State 
Government in consultation with the High Court; 

(ii) any Judicial Magistrate may be invested by the Sessions Judge to whom he 
' is subordinate with any of the powers ^ecifled in Part I-B of the Fourth 
5 . Schedule as powers with which he may be invested by the Sessions Judge; 

(iii) any Executive Magistrate may be invested by the State Government with 
any of the powers specified in Part Il-A of the Fourth Schedule as powers 
with which he may be invested by the Slate Government; 

(iv) any executive Magistrate may be invested by the District Magistrate to 
whom he is subordinate with any of the powers specified in Part II-B of 

^'7 the Fourth Schedule as powers with which he may be invested by the 

District Magistrate.”—W. B. Act VIII of .1970, S. 3 and Sch., item 26. 



6^2 


[.:! -33] 


[The Code of] Criminal .Procedure, 1^98 


r. investing povi'er.—The power conferred 

cn Jie pi.Sinct Magi^rate by Section 37 shall be exercised subiect to the con- 
trol ot cne [State Government]* 

[1882 S. 3S: 1872 — Nil; 1861 — Nil.] 

[ ] Substituted for "Provincial Government’' by A. L. O., 


Gujarat 


STATE AMENDMENTS 


a \ State of Gujarat the amendment made in S. 38 is the same 

as that made in Maharashtra.—See Cent. Act XI of I960, S. 87. ^ 

Maharashtra 

(1) In its application to the State of Maharashtra in S. 38, tor the words “con- 
Sc5^*'^(1-7 1953 ^""*^*^ “deleEaled to.”—Bom. Act XXIU of 1951, Si02 and 

Ot ‘h® State ot Bombay in 1956. the amendment 
made in S. 38 by the above-mentioned Bombay Act is extended to the newly added 

brsom. Acrxcyil’^of^S'^ Saurashtra and the region of Vidarbha as from 1-9-1959 


Mysore 

n-f 'ts application to the State of Mysore, fn S. 38, for the words 'conferred on the 
District Mag^trate by substitute the words ‘delegated to thte District Magistrate under 
—Mys. Act XIII of 1965, S. 16 (1-10-1965), 

Punjab: Haryana: Chandigarh] 

In Its application to the States of Punjab and Haryana and the Union Territory of 
Chandigarh, for S. 38 the following shall be substituted, hamely 

“38. Exercise of powers under Section 37 by Chief Judicial Magistrate or 
District Magistrate to be. subject to control of High Court or State Govern¬ 
ment.—The power conferred by clause (ii) of Section 37 shall be exercised 
sul)ject to the control of the High Court and the power under clause (iv) shall 
be exercised subject to the control.of the State Government"—Punj'. Act XXV 

of 1964, S. 2 and Sch., Pt I item (16) (2-10-1964) and Act 31 of 1966. Ss 29 
and 88 (1-11-1966).- 

Raj'ttsthan: 

Abu Area:—In its application to the Abu Area of the State of Rajasthan, the amend 
nient made in Section 38 is the same as that made in (1) of Maharashtra—See Central 
Act XXXVII of 1956, S. 119 (1-11-1956). 

Union Territories (except Chaiidigarh)i 

See under Section 37. 

West Bengal 

Foj- Section 38 substitute the following:— 

“38. Control of the investing powers of the Sessions' Judge and the District 
Magistrate.—The power conferred on the Sessions Judge by clause (b) of Section 37 
shall be exercised subject to the control of the High Court and the power conferred 
op the District Magistrate by clause <d) of that section shall be exercised subject to 
the control of State Government.’—W. B. Act 8 of 1970, S. 3 .and Sch., item 27. 

STATE AMENDMENTS ' " 

Section 38A 

Gujarat . . . -j, , 

4 ' rf I' •» 

Ill its application to the State of Gujarat S. 38A is |^e sam^ .as the tone inserted 
in M^arashtra.—see Cent. Act XI of i960, S, 87a t/ 
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Maharashtra 

(1) In its appfication to the State of Maharashtra, after Section 38, Insect the 

folJnwing Section, i namely 

*‘38A. Powers on Judicial Magistrates to be conferred in consultation with 
the ffigh Court.—Whenever under any provisions of this Code or of any law for 
5 the tune being in force relating to any of the . matters speciBed in Lists II and 
III of the Seventh Schedule to the Constitution any judicial powers are to be 
TOi^eired on a Sessions Judge, an Additional or Assistant Sessions Judge or a 
Judicial Magistrate or any such Magistrate is to be specially empowered to 

' exercise such powers, the orders conferring such powers or empowering the 
exercise of such powers shall be made by the State Government in consultation 
with the High Court notwithstanding that such provision may not expressly pro¬ 
vide for such consultation. 

Explanation.—For the purposes of' this section, the question whelher any 
powers are judidal shall be decided by the State Government in consultation 

Court and such decision shall be final.”—Bom. Act XXIII of 

1951, S. 2 and Schedule (1-7-1953). 

’^^^ysanization of the Stale of Bombay m 1956, Section 38A 
AS inserted by Ae above-mentioned Bom. Act is extended o the newly added 

Saurashtra arid the region of Vidarbha as from 
1-9.1959 by Bom. Act XCVII of 1958. 

Punjab: Haryana: Chandigarh 

Punjab and Haryana and the Union Te’iriiorv of 
Chandigarh, after S. 38 insert the following section, namely 


th. /*ag>strate to be conferred in consultation wnth 

1 r under any provisions of this Code or of any law for 

nr TL Tk ct speciRed in Lists II and 

UI of the Seventh Schedule to the Constitution, any judicial powers are to be 

Additional or. Assistant Sessions Judge 

Z ^ Magistrate or any other Judicial Magistrate or any such 

Magistrate is to be specially empowered to exercise such powers, the orders 

confe^ing such powers or empowering the exercise of such powers shall be made 

Xide. notwithstanding that such provision may not exoresslv so 

Explanah-on.—For the purposes of this section, the question whether anv 
powers are judicial shall be decided by the High Court and such decision shad 

% T; 2 and Sch., Ft. I, Item (17) (IJS-Z964 

and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). t t lu 

jfUjMSthan 

Abu-Area.—In its application to the Abu area of the State of Raiasthan S 3 RA 
IS the same as m Maharashtra.-^-See Cent. Act XXXVll of 1956, S. 119. * ^ 

West Benga/ 

na«,eM' "> ‘h-‘State of West Bengal, after S, 38. insert the following, 

t 

powers of the Sessions Judge and the District 

dfj hT of this Code, or any other law for 

tune betog in force, any judiciai power jf to be conferred by the State Gov 

Sub-pi™mnai Judiciai Magistrate or any other Judicial Magistrate, or arty such 
fuicial Magwtrate is to be specially empowered to exercise such poi^s the 

' S'ftrslatTc ampoivering the exercise of such powers sha’ll be 

tag thaf S^ch ■" consultation with the High Court uotwithstand- 

log that such provision may not expressly so provide. 
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Explanation.—For the purpose of this section, the question whether any 
powers are judicial shall be decided by the State Government in consultation with 
the High Court and such decision' shall be final.”—W. B. Act VIII of 1970, Sec. 3 
and Sch., item 28. 

D. — Conferment, Continuance and Canceflation of Powers. 

39. Mode of conferring powers.—(1) In conferring powers under this Code 
the * [State Government] may, by order, empower persons specially by name or 
in virtue of their office or classes of officials generally by their official titles. 

(2) Every such order shall take effect from the date on which it is communi¬ 
cated to the person so empowered. 

[1882—S. 39; 1872—S. 43; 1861—Nil.] 

[®] Substituted for “Provincial Government” by A. L. O., 1950. ' 

STATE AMENDMENTS 
Punjab, Haryana and Chandigarbi 

In its application to the Slates ot Pun}ah and Haryana and the Union Tenitory of 
Chandigarh, in sub-section (1) of Section 39, lor the words “the State Government”, 
substitute the words “the State Government or the High Court, as the case may be,”. 

—Punj. Act XXV of 1964, S. 2 and Schedule Pt. I, item (18) (2-10-1964) and Act 31 
of 1966, Ss. 29 and 89 (1-11-JL960), 


SECTION 39 

1. Conferment of powers, ^'generally’* 
Or ‘’specially.” — (1) Where, bv notifica¬ 
tion of the Government, a class of offi¬ 
cials is invested with powers to try cer¬ 
tain offences, such officials are generally 
empowered. AIR 1953 Assam 35 (Pr 17) 
= 1953 Cri LJ 395 (FB) AIR 1956 
Sim 73 (Prs 2, 6) = 1956 Cri LJ 1231 
(DM) *• AIR 1915 Mad 1159 (1160) = 
16 Cri LJ 268 (269) (DB) •* 1964 BLJR 
242 (245) •• (1963) (2) Cr LJ 226 (228) 
= (1962) 40 Mvs LJ 930 (DB) (Mys) *♦ 
AIR 1960 Andh Pra 282 (285) = 1960 

Cri LJ 569 = (1960) Andh LJ 55. 

(2) Where a notification empowers the 
Magistrates mentioned in the list attach¬ 
ed to the notification to try certain cases, 
such Magistrates are specially empower¬ 
ed. AIR 1924 Mad 256 (256) = 24 Cri 
LJ 846 (DB) *• 1964 BLJR 242 (245). 

(3) A Magistrate is an “office” and not 

an “official” and so the empowerment of 
“the Magistrates of the first class” is in 
virtue of their office and “spe¬ 
cial”. AIR 1953 Assam 35 (Pr 17) = 

1953 Cri LJ 395 (FB). (AIR 1915 Mad 
1159 = 16 Cri LJ 268, Dlssent«d from.) 
** AIR 1953 Trav-Co 402 (407) = ILR 

1953) Trav-Co 514 = 1953 Cri LJ 1613 
DB) *• (1963) 2 Cr LJ 226 (228) = 

1 1962) 40 Mvs LJ 930 (DB) (Mys) ** AIR 
1960 Andh Pra 282 (285) = 1960 Cri LJ 
569 = (1960) Andh LT 55. 

[But see AIR 1956 Sau 73 (Prs 2, 6) 
= 1956 Cri LJ 1231 (DB). (AIR 1915 

Mad 1159, Rel. on; AIR 1953 Assam 35 
(FB) and AIR 1953 Trav-Co 402, Dissent¬ 
ed from.) •* AIR 1915 Mad 1169 (1160) 

= 16 Cri LJ 268 (DB).l 

(4) Addition of words “class of offi¬ 
cers generally by their official title” in 
Section 39 (1) include all classes of 
Magistrates which would not have been 


otherwise possible if it had not- used the 
words, ‘by virtue of their office’. AIR 
1960 Andh Pra 282 (285) . = 1960 Cri LJ 
569 = (1960) Andh LT -65. 

(5) Judge empowered by Government 
to try cases under Section 396, Penal 
Code under a special procedure — Of¬ 
fence under Section 395 without murder 
cannot be tried by such Judge by special 
procedure. AIR 1933 Rang 116 (117) = 
34 Cri LJ 929 (DB). 

(6) The fact that a Subordinate Judge 
duly invested with powers of a Magistrate 
of First Class was later on invested with 
higher powers of the Additional Judge of 
the Court of Session does not divest him 
of the powers conferred on him as a 
Magistrate of the First Class unless his 
powers as a Magistrate are withdrawn 
under Section 41. AIR 1956 Nag 67 (Pr 
13) = ILR (1954) Nag 962 = 1956 Cri 
LJ 256 (DB). 

(7) Appointment of District Magistrates 
as Assistant Sessions Judges, not by 
names but by designation is permissible 
in view of this section and Section 15 of 
the General Clauses Act. Such a notifica¬ 
tion does not violate Article 233 of the 
Constitution. AIR 1967 Mad 351 (Pa 4) 
= ILR (1957) Mad 597 = 1957 Cri LJ 
642 (DB). 

(8) Presiding Officer of Industrial 
Tribunal appointed First Class Magistrate 
for trying offences under labour enact¬ 
ments in entire State by 'Notification 
under Section 14, Criminal P. C. — Con¬ 
ferment of powers is legal. ^ AIR 1964 
Andh Pra 471 (474, 475) = 1964 (2) Cri 
LJ 378 = (1963) 2 Andh. WR 410. 

(9) The State Government can . confer 
additional powers mentioned in ^ Section 
37 on persons by name or by virtue of 
their office or on classes of officials 
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In its application to the Union Territories, in Sec. -39, add the following proviso, 

namely:— 

"Provided that in the case of Judicial Magistrates, the State Government shall 
confer siich powers in consultation with the High Court.”—Act 19 of 1969, S. 3 
and Schedule, Item 19 (in Delhi on 2-10-1969). 


Seellon 89 — Note 1 (contd.) 

generally by their official titles. AIR 
1967 SG 16W (1604) = 1967 CrI LJ 1669 
= (1967) 3 SCR 186 (1963) (2) Cr LJ 

226 (228) = (1962) 40 Mys LJ 930 

(DB) (Mys). 

(9-a) State Government can specially 
empower not only particular individual 
Additinoal District Magistrate, but also 
entire class of such Magistrates, under 
the section. AIR 1970 Ker 50 (52). 

(10) Rule under Section 18 of the 
Bihar and Orissa General Clauses Act 
1917, being same as under Section 39 (1) 
appointment of different officers to dis¬ 
charge their functions as Election Offi¬ 
cers could also be made by reference to 

their offices. 1964 BLJR 242 (245). 

• 

(11) Section 39 (1) can only apply to 
criminal cases. 1964 BUR 242 (245). 

(12) Conferment of power under Sec¬ 
tion 39 is not limited to conferring addi¬ 
tional powers under Section 37. AIR 1936 

Tripura 31 (34) = (1963) 2 Cri LJ 322. 

/ 

(13) A person holding another official 
post can be conferred the power of a 
Magistrate in virtue of his office with 
the result that the successor in the said 
office also becomes invested with the 
said power. AIR 1963 Tripura 31 (33) =* 
(1963) 2 Cri LJ 322. 

(14-15) The word “specially” does not 
convey the idea of picking and choosing 
of the Magistrates and whether addi¬ 
tional powers should be conferred on 
some or all depend on the exigencies of 
the situation and not On any other test, 
as Section 39 speaks of conferring powers 
on Magistrates by virtue of their office 
and of conferring powers on a class or 
classes of Magistrates. 1963 (2) Cri LJ 
226 (227, 228) » (1962) 40 M.ys LJ 930. 

(10) Sanitary Inspectors would be 
deemed to be-class of officers generally 
by their “official title“ in the sense in 
which it was used in Section 39. AIR 
1970 Tripura J (9). 

9. Order eonferrfng powers, when 
fakes, effect — Sub-s^ctlon (2)« — (1) 
The expression “communicate" in S. 39 

(2) is not s.vnonymous with the expres¬ 
sion “publifsli” Which means “to make 
public. It means “to bestow, convey, 
make knoyyn, recount, to impart as to 
communicate information to any one.” 
So where a Magistrate'passes an order 
under Section 488, Criminal P. C., after 
the notification investing, him with 
powers' of a First Class Magistrate, but 
beCpre the order investing him with 


powers of the First Class Magistrate is 
communicated to him. the order under 
Section 488 is void. AIR 1956 Puni 254 
(255) = 1956 Cri LJ 1430 (1). 

(2) Where before the sentence is pass¬ 
ed in a case, the Magistrate trying the 
case is invested with higher powers, he 
can pass sentence in the exercise of such 
higher powers. (’85) 7 All 414 (418, 419, 
422) (FB) ** AIR 1928 Mad 53 (.55) = 
29 Cri LJ 71 (DB). 

[See AIR 1925 Pat 472 (472) = 26 Cri 
LJ 914 (DB).l 

(3) The maxim omnis ratihabilio retro- 
trahitur et mandato priori accruiparatur — 
a subsequent ratification or confirmation 
has a retrospective effect and is equiva¬ 
lent to a prior command does not 
apply to criminal cases. (1864) 1 Bom 
HCR 107 (111) (SB) ** AIR 1957 Him- 
Pra 52 (Pr 14) = 1957 Cri LJ 1254. 

(4) A power conferred under this sec¬ 
tion has no retrospective effect. ('78) 3 
Cal LR 281 (282) (DB) ** AIR 1933 Pesh 
97 (97) = 35 Cri LJ 462. 

(5) Where a third class Magistrate 
passes a sentence which only a second 
class Magistrate can pass a subsequent 
notification investing him with second 
class powers from a date antecedent to 
that of the sentence will not validate the 
sentence passed. (’78) 3 Cal LR 281 (282) 
(DB). 

(6) When an officer having powers of 
a First Class Magistrate who is working 
as a Revenue Assistant is posted else¬ 
where as a Tehsildar, it amounts to a 
reversion and it cannot *be said, that he 
continued to have these powers. After 
his reversion he has no authority to re¬ 
cord a confession. The position will not 
be remedied by subsequent issue of noti¬ 
fication under Section 39 vesting the offi¬ 
cer with powers with retrospective effect. 
AIR 1957 Him Pra 52 (Pr 16) = 1967 
Cri LJ 1254. 

(7) Where an order is found to have 
been communicated on a particular day, 
but the hour of communication thereof 
is not clear, the rule that official acts 
must be presumed to have been done at 
the earliest part of the day will be ap¬ 
plied. (’06) 10 Cal WN eexliii (eexliv). 

(8) Thete is no statutory provision 

fixing the date when the withdrawal' of 
powers conferred takes effect unless the 
officer knows that his powers have been 
withdrawn, he cannot cease to exerci.se 
them. AIR 1957 All 267 (Prs 2, 4) 

1957 Cri LJ 492 (DB). 
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40. Powers of officers appointed.—Whenever anv nerson hnldir.«T 

directed ’*»“ otherwise directs, or has .otherwise 

chrectecl ] exercise the same powers in the local area §[in ^hich] he 


so [appointedJ. 

[1862—S. 40; 1872—S. Sb; ISbl—Ni/.-' 




II 




[®] Substituted for “transferred” bv the Cod^» r.f ' r> j 

Act. 1923 (XVIII of 1923 ) ^ Cnm^nal Procedure (Amendipent) 


Act. 1923 (XVIII of 1923), S.'s. 

t] Substituted for ‘Provincial Government' bv A.L:0., 1950. • *- 

I It continue to” were repealed, ibid 

Substituted for ‘to which”, ibid 


-HfJ 


*». iil 
.■ 1 /, 


SECTION 40 — SYNOPSIS 

1. Scope. 

2. “Unless the State Government other¬ 

wise directs.” 

fo an equal or higher 
otiice of the same nature.” 

4. Absence on leave, effect of. 

5. Absence on foreign service, effect 

of. 

section contem¬ 
plates that a person invested with anv 
powers under the Code may have two 
sets of powers. AIR 1956 Nag 67 (69) 

r Nag 962 = 1956 Crl L 

Jour 256 (DB). 

(2) This section provides that when¬ 
ever any person invested with any 
powers under the Code in any local area 
IS appointed to an equal or higher office 
of the same nature in a like local area 
under the same State Government, the 

invested continue in him. 
(99 22 Mad 47 (48) (DB) ** (’92) 15 

Mad 132 (133) = 2 Weir 36 (DB). 

(3) The person can continue to exer¬ 

cise the powers only in the local area 
in which he is so appointed. The rea¬ 
son is that under Section 12, Magistrates 
can exercise jurisdiction only within the 
local areas defined for them or where 
there is no such definition, throughout 
the district. (’84) 1884 Pun Re (Cr) 

No. 15. p. 20 (22, 23) (DB). 

I 

2. “Unless the State Government 
otherwise directs.”— ( 1 ) Where A who 
was invested with powers by the State 
Government to exercise summary juriSr 
diction in District X under Section 222 
of the Code of 1872 (now Section 260), 
proceeded fo England on furlough and 
on his return was posted to District Y and 
was invested by a fresh notification with 
the powers of a Magistrate of the 
first class, it was held that the fresh 
investment of powers was a “direction 
otherwise” within the meaning of this . 
section and that A could not .. exercise 
summary powers in District Y.' (’76) 2 
Cai 117 (120, 121, 122) (DB). 

(2) Where a First Class Magistrate 
with Section 30 powers in District K was 
transferred to District G and the Govern- 


STSL ® fresh notification imder 

him.a First Class 
Magistrate in District G, he cannot exer- 

in powers under Section 30 

fhirPi • ^i-^- Express mention of' one 

1 another. AIR 

1956 252 (Pr^ 4) = ILR (1956) Punj 

^ Tt j ® ^*“1 E Jour 1429'. 

Under Section' ,46 a Magistrate 
exercise the same powers in 
successive local areas to which he may 

m"#LTIo"8. = 

3. appointed to-an equal or higher 
oiiice of the same nature.”-:- (1) This 
section applies only when "a person in¬ 
vested with any powers qnder the Code 
IS appointed to an equal or higher office 
of the same nature within a like local 

same State Government. 

= 35 Cri L Jour 

lOr (DS). 

[See (’06) 4 Cri L Jour 140 (142) 

(All)»j 

(2) The.section does not mean that a 
person invested with powers does not 
retain his powers if he is appointed to 
a lesser office in the same local area. 
(’87) Rat 322 (322) (DB). 

[See AIR 1951 All 488 (Pr. 4).l 

[But see AIR 1957 Him Pra 52 (Pr 14) 
«= 1957 Cri L Jour 1254.] 

(3) Person appointed as temporary A. 
S. D. O. and invested with Magisterial 
powers by separate notification — Per¬ 
son confirmed as Deputy Collector — 
Fresh notification under ‘Section 12 or 
Section 39 held not necessary. 1963 (2) 
Cri LJ 721 (723) (Tripura). 

4. Absence on leave, effect of.— ^ 1 ) 

Where a first class Magistrate invested 
with appellate powers was transferred 
from Shikarpur to Sholapur and next 
as District Magistrate of Ahmedabad, 
and during the course of this service 
there wfife various intervals of; leave. It 
was held that he continued to exercise 
dhe powers conferred on him. (1900) 2 
Bom LR 536 (538, 539) (DB).« (But ab¬ 
sence without leave involves loss of ap¬ 
pointment and loss of powers.) AIR 
1930 Lah 833 (834) = 31 CniiL Jour 1051. 

(2) Where ^ere is‘an implied with¬ 
drawal of powers as where an officer 
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STATE AMENDMENTS 

Punjab; Haryana: Chandigarh; 

In its application to the States of Punjab and Haryana and Union Teiritory of 
(^andig^h, in S. 40, for the words “the State Government” occurring for the second 
toe, substitute the words “the State Government or the High Court, as the case may 

be Punj. Act XXV of 1964. S. 2 and Schedule. Pt. I, Item (19) (2-10-1964) and Act 31 
of 1968. Ss. 29 and 88 (1-11-1960). 

Union Territories (except Chandigarh): 

In its aj^plication to the Union territories to S. 40, the following proviso shall be 
addea:^ 

“Provide that in the case of Judicial Magistrates no such direction shall be 
issued except in consultation with the High Court.”—Act 19 of 1969, S. 3 and 
, Schedule, Item 20 (in Delhi on 2-10-1969). 

West: Bengal' 

Ih its ^plication to the State of West Bengal, in S. 40, for the words “State Gov- 

erm^nt otoerwise direct”, substitute the words “State Government, in consultation with 

the High Court, where necessary, otherwise directs.”—W. B. Act VIII of 1970. S 3 and 
Sch., item 29. 

41. Powws may be cancelled.—{1) The ‘[State Government] may with- 

£Tny“''officerr«bt<Sratrt7^^^ - 

11882—S. 41; 1872—S. 54; 1861—Nil.] 

[*] Substituted for ‘Provincial Government* by A.L.O., 1950. 

' , . STATE AMENDMENTS 

Gujarat; . 

In Its application to the State of Gujarat, the amendments made in S. 41 are the 
s ame as those made in Maharashtra.—See Central Act XI of 1960. S. 87. 

Section 40 — Note 4 (contd.) 

Invested with powers under the Code 
is appointed permanently to other duties 
or elsewhere dissociated from magiste- 
rial work, or when he resigns the office 
^ appointment to the same 

or higher office requires a fresh invest¬ 
ment of powers and Section 40 will not 
apply. AIR 1923 Mad 598 (599, 600) 

o f ** 1867 Pun 

Re (Cr) No. 22, p. 41 (41) (DB). 


5. Absence on foreign service, effect 
of.-- ( 1 ) A Deputy Tahsildar of Veda- 
raniyam invested with the power of re¬ 
cording confessions was subsequently 
for certain period, in “foreign‘service”. 
IW was subsequently recalled and post- 
ed as Tahsildar of Shiyali. It was held 
that he was “a person holding an office 
in the service of Government” within 
,Cleaning of this section on the date 
of njs appointment as a Tahsildar of Shi¬ 
yali. AIR 1944 Mad 302 (304) = 46 Cri 
L Jour 667 (DB). 

Section 41 — Note 1 

' (1) A Government order wronglv in- 

a, previous investiture order 
Will not operate ^ a withdrawal. (’82) 
Weir 3rd Ed. 715 (717) (DB). 

(2) A withdrawal may also be im- 
plied from the fact that the Magistrate 
upon whom powers are conferred, is 

IVol. 7.] 3 A. M. 42 


permanently allotted to another duty 

+ 1 ?^ ^^g^sterial powers or from 

tne fact that he resigns, or retires from 

1923 Mad 598 

(599) = 24 Cn L Jour 381 (DB). 

(3) This section does not require ac- 
tual exerci^ of magisterial powers but 
only capacity to exercise them. 1963 (2) 
Cn LJ 721 (723) (Tripura). ^ ' 

withdrawing powers 
hP? J section operates only from 

communication to the 

* air 1957 All 267 (268J 

powers given to a Maeistratf^ 
itself under Section 36 can- 

ma«n7“rp7 c/l 

— ISO? Cri L Jour 819 ♦♦ iQ#?o /o\ 

U 711 (712) = 39 My| LJ 

(6) The fact that a Subordinate Judge 

tr^to lowers of a Mag® . 

wat^of the First Class Was later on 

Snnnf? powers of the Ad 

ditional Judge of the Court of Session 

does not divest him of the powers con 

nI? 67°?69^*“* 114 ^^ffistrate. AIR 1956 
67 (69) = 1956 Cri L Jour 256 (DB), 
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(1) In its application to the Slate of Maharashtra, in Section 41_ ^ 

(i) to sub-section (1), add the following proviso: j 

"Provided that in the case of Judicial Magistracies 4e withdrawal of such 
powers shall be made in consultation with the High Court/—Bom. Act' XXEtl of 
1951, S. 2 and Schedule (1-7-1953). j. . 

(ii) after sub-section (2), insert the following sub-section:_ .luT i\ u-\ (• 

"(3) Any powers conferred by the Sessions Judge may be with'diawn' C 4e 
Swr Court.’-B o^. : Act LXXI of 1954, 

i *1 * * 

(2) After reorganization of the State of Bombay in 1956/'4he amen^enfe made 
in lection 41 by the above-mentioned Bombay Acts are extended to the ikewly.afld^ 
areas of Hyderabad, Kutch and Sauirashtra and the region of Vidarbha as from l-8i-1959 
by Bom. Act XCVII of-1958. . . “ tn-Mom / 

Punjab: Haryana: Chandigarh: • 

Chandigarh,“^ta'tcdon‘ 41 "- terr«.ry'‘of 

( 1 ) sub-secti^ (1), after the words "State Government"* insert the woids "or 
the High Court, as the case may be"; and ^ 

(ii) for sub-section (2), the following shall be substituted, namely:— 

"(2) Any powers conferred by the Chief Judicial Magistrate or the District 

Magistrate may be withdrawn by him."—Punj. Act XXV 1 of 1964, fe. 2 and 

Schedule, Pt. I, item 20 (2-10-1964) and Act 31 of 1966, Ss. 29 and 88, 
(1-11-1966). 

* 

Bajasthan: U *.» 

Abu Area—In its application to the Abu Area. of the State of Rajasthan, the amend- 

^ “ W of Maharashtra.'-Central 

Act XXXVII of 1956, S. 119 (1-11-1956). 


. f- 




Mi? 




Union Territories (except Chandigarh): 

In its application to the Union territories, in Section 41,—• 

(i) to sub-section (1), the following proviso sH^ be added, namely;— ,.i. 
“Provided that the SUte Government shall not withdraw‘any power - conferred 
on the Judicial ;^agistrate except in consultation with the High Couitfj^ 

( 11 ) for sub-section (2), the following sub-section shall be substitute^ naiuely:_ 

"(2) Any powers conferred by the Chief Judicial Magistrate or the Distrfct 
Magistrate may be withdrawn by him.".^Act 19 of 1969, S; 3 and Sdiedule. 
item 21 (in Delhi on 2-10-1969). - 


• 1 V 


West Bengal- 


-'*1 j 

.{ i 'ri 

f-.b- t*l r’, I 


In, its application to the State of West Bengal, in SecKon 41,—, 

(i) after the words "State Government” insert the words ‘'or! where the o«ii- 
ferment of power was in consultation with the High Court, the Stated Gov¬ 
ernment, in consultation with the High Court"; and ‘..iV 

(u) for sub-section (2), substitute the following, namely:—, ' J 

.r?^ power conferred by the Session Judge or the District Magi^te 'ihay 
be withdrawn by the Sessions Judge or the ^District Magistrate:'^the tiiei ‘inay 
be. W4 B. Act VIII of 1970, S. 3 and Schedule, item 30.. , gn°'hs'tnt* 

. . •/ a ■ibri'-’ff A fi-’ 

— * )' jr,'!' SaU' iUOtl 


.TV. \ 8 •? .loVj 
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part m 

GENERAL PROVISIONS 
CH.4PTER IV 

OF AiP AND INFORMATION TO THE MAGISTRATES THE 

POLICE AND PERSONS MAKING ARRESTS ’ 

7*'®" to assist Magistrate and Police.—Every person is bound to 
assist a Magistrate or police officer reasonably demanding his aid, whether'within 
or wjtnout the presidency-towns,®_ 

Preventing the escape lof any other person whom such 
Magistrate or police oflBcer is authorised to arrest; 

fb) in the prevention or suppression of a breach of peace, oi* in the pre¬ 
vention of any injury attempted to be committed to 'any railway 
canal, telegraph or public property. 

11882—S, 42; 1872—S. 91; 1861—S. 82.] 

Section^^(^)"presidency-town”, see General Clauses Act, 1897 (X of 1897), ' 

V 

warr^‘ **??" executing waiTant.-When a 

the f *’®u°“ ° ’®'' ® **“y °*er person may 

^cctcd^ execution of such warrant, if the person to whom the warrant is 
directed be near at hand and acting in the execuHon ,of the warrant. 

[1882—5. 43; 1872—S. 163; 1861—S. 78.] 

44. Public to give information of certain otfenrM-Hn^ _ 

v'dmther within or without the presidency-towns*, aware of ■ the commiss&n'of^ 


T Section 42 — Note 1 

eViiii cases specified every person 

shall assist a Magistrate or a police-offi- 

S® A n®demanding his aid. (’81) 
3 All 201 (202, 203). ^ 

(2) Aid cannot be demanded for such 
general purposes as tracing out the 
whereabopts of an absconding criminal 
or collecting evidence to warrant his 
con^Ction. AIR 1920 All 265 (266) = 
21 Cri L Jour 801 (DB). 

theft ordering a per- 
201 1202)"^ ^ illegal. (’81)' 3 All 

the accused to assist 
in findmg and arresting unknown per¬ 
sons whose precise whereabouts were 

air 1920 All 265 
(266) =s 21 Cri L Jour 108 (DB). 

(?) The assistance that can be de- 
manded under the section is personal 
assistance of the individual of whom it 
is demapded. (’93/ 2 Weir 37 (37). 

(6) f’ersonal assistance will include 
placmg at the disposal of the police-offi¬ 
cer, toe use of a fire-arm or of a bicycle 

means of locomotion. AIR 1920 
AU 285 (266). =** 21 Cri L Jour 801 (DB).- 

(7) Personal assistance will not in¬ 
clude supply of a contingent hf men to 
assist. (’93) 2 Weir 37 (37). 

-W A person assisting ,under this 

5 “pU!?Uc servant” within 
Se^n ax. I-If. C.r air *1917 Upp Bur 

® tSl ^ 18 Cri-L-Jour 351. . -i 

Oi^a), Per^ii arrested lying on the 
ground and refusing to move Police- 


officer can demand assistance to pre- 
escape. AIR 1932 All 506 (507) 
— 33 Cn L Jour 736. > 

section does not authorise the 
wholesale delegation by the Police of 
their duties to a private individual auth- 
onsmg the latter to arrest an off- 

(255, 258) 

unliij ?W®s llc‘tio^®wifrjfo'rr'eide)®th" 

arrest or custody lawful if it is other! 

Disobedience of valid order under 

punishable under Sec. 
-X- 5)?^ X932 All 506 (507) 

Disobedience of an order not 
the section is not an off- 
ence and is not punishable. C81) 3 All 
201 (202..203) •* AIR 1920 All 265 (2^6) 
= 21 Cn L Jour 801 (DB). ^ 

SECTION 44 — SYNOPSIS 
. 1. Scope. 

2 . “^all, in the absence of reasonable 

excuse, ..... forthwith give In¬ 
formation.** . 

3. ^Information.** meaning of. 

4. Failure to give infori^tion, effect 

Ole 

B ^ 1 ,^**®’“" This section imposes 

®v«ry person aware of the 
con^ission or of the intention of iiy 
other person to commit miy. of the off- 
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or of the intention of any other person to commit any oflFence punishable under any 
of the following sections of the Indian Penal Code (namely), 121, 121A, 122, 123 
124, 124A, 125, 126, 130, 143, 144, 145. 147, ^ 148, 302, 

303, 304, 382, 392, 393, 394, 395, 396, 397, 398, 399, 

402, 435, 436, 449, 450, 456, 457, 458^ 459 and 460, shall, in the absence of rea¬ 
sonable excuse the burden of proving which shall Iie» upon the person so aware, 
forthwith give information to the nearest Magistrate or police oflScer of such com¬ 
mission or intention. 

(2) For the purposes of this section the term “offence” includes any act com¬ 
mitted at any place out of f [India] which would constitute an offence if com¬ 
mitted in t[India.] 

[1882—S. 44; 1872—S. 89; 1861—S. 138.J f 

[®] For definition of ‘presidency-town’, see General Clauses Act, 1897 (X of 1897), 
Section 3 (44). 


[t] Substituted for the words “the States'* by the Code of Criminal Procedure 
(Amendment) Act. 1951 (I of 1951), S. 2 (1-4-1951). a -9 


Section 44 — Note 1 (contd.) 
ences specified in the section, to give 
forthwith information thereof to the 
nearest Magistrate or Police officer. (’41) 
AIR 1941 Rang 324 (331) = 43 Cri L 
Jour 373 (DB) ** 1968 Cri LJ 1362 (1372) 
= 1969 Mad LJ (Cri) 553 (Ker) (DB). 


(2) Where a person who could speak 
of an offence only from hearsay, gave 
a report based on such hearsay, it was 
held that the report could not be used 
as evidence to corroborate his evidence. 
AIR 1925 Lah 418 (419) = -26 Cri L Jour 
1489 (2) (DB). 


(2) There is no obligation under this 
section to give information of the off¬ 
ences not specified in the section. (1867) 
3 Mad HCR (App) xxx (xxxi) *• (1867) 
1867 Pun Re (Cr) No. 25, p. 45 (45) (DB). 

(3) The section does not exclude the 
criminal himself from the obligation 
thereunder. AIR 1941 Rang 324 (331) = 
43 Cri L Jour 373 (DB) *♦ AIR 1930 Mad 
870 (871) =» 32 Cri L Jour 263 (DB). 

[But see AIR 1941 Pat 550 (558) 42 

Cri L Jour 603 (DB).] 

2. ^Shall, in the absence of reasonable 

excuse, . forthwith give informa¬ 
tion.”— (1) When once information of 

the fact of a crime has reached the 
police the object of this section gets ful¬ 
filled and it is not reasonable that every 
other person who may possibly be bound 
to give information should be pro¬ 
secuted for not having done so. (’79) 4 
Cal 623 (624) (DB) ♦* AIR 1926 Nag 217 
(218) = 26 Cri LJ 1489 (1) ** (’93) Rat 
674 (675) (DB) *• (’89) 1889 Pun Re (Cr) 
No. 5, p. 37 (38). 

(2) Section 44 has been designedly 
made so that crimes are brought to book 
and not suppressed by persons knowing 
about them. AIR 1964 Pat 62 /65) = 
1964 (1) Cri LJ 214 (DB). 

3. ^^Informatiom” meaning of.— (1) 

“Information” means something which 
the person bound to report, knows or 
has reason to believe to be true and 
not any heai^ay or any vague surmises 
which the people around him might 
have put into his head. (*73) 19 Suth 

WR (Cr) 57 (65) (DB). 


(3) It is not necessary that the infor¬ 
mation should be signed by the infor¬ 
mant- (’10) 11 Cri L Jour 3 (4) = 3 
Sind LR 132 (DB). 

4. Failure to give information, effect 
of.— (1) An intentional omission to 
give the information under this sec¬ 
tion is an offence punishable under Sec¬ 
tion 176 or under Section 202, I. P. C. 
AIR 1916 Mad 493 (493) = 16 Cri L Jour 
219 (219) *• AIR 1920 Nag 170 (171) 

21 Cri L Jour 486. 

(2) The giving of a false information 
of the commission of an offence is also 
punishable under S. 182, I. P. C. (’13) 14 
Cri L Jour 491 (492) (DB) (Bom). 

[See also AIR 1931 All 269 (270) » 33 
Cri L Jour 256 (DB) •* (’09) 9 Cri L 
Jour 170 (171) » 32 Mad 258 (FB) •• 
AIR 1932 Mad 427 (427) = 33 Cri L 

Jour 452.3 

(3) The evidence of a person who is 
aware of the intention of certain per¬ 
sons to commit an offence or who is 
aware of the commission of the offence 
and does not disclose it to anybody can¬ 
not be relied upon without independent 
corroboration in material particulars. 
AIR 1937 Oudh 259 (261) = 38 Cri L 
Jour 286 (DB) *• AIR 1958 Hyd 99 (105) 
» ILR (1956) Hyd 205 » 1956 Cri L 
Jour 887 (DB) ♦* AIR 1923 Lah 391 (392) 
* 25 Cri L Jour 264 (DB). 

(4) The mere omission to’ give infor¬ 
mation of an offence does not amount 
to “intentionally aiding'” the offender in 
his offence within the meaning of Sec¬ 
tion 107. I. P. C. (’13) 14 Cr L Jouf 610 
(615) (DB) (Low Bur). 
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. 45. Village headmen, accountants, landholders and others bound to report 
certain mattes.—(1) Every village headman,®® village accountant village 
watchman village police officer,*® owner or occupier of land and 
the agent of any such owner or occupier ®[in charge of the management 
Ot that land] f[and every member of a village panchayat, other than a judicial 
panchayat (where such panchayat, by whatever name called, is constituted under 
any law for the time being in force)], and every officer employed in the collection 
ot r«vemie or rent of land on the part of ff[the Government] or the Court of 
Wards, shall forthwith communicate to the nearest Magistrate or to the officer In 
charge of the newest police station, whichever is nearer, any information which 
he may I [possess] respecting,— 

(a) the permanent or temporary residence of any notorious receiver or 

vendor of stolen property in any village of which he is headman, 
accountant, watchman or police officer, or in which he owns or occu¬ 
pies land,' or is agent, or collects revenue or rent; 

(b) the resort to any place within, or the passage through, such village of 

any person whom he knows, or reasonably suspects to be a thug, rob- 
_ _ber, estaped convict or proclaimed offender; 


SECTION 45 — SYNOPSIS 

1« Object. 

2 , “Every village-headman,^ etc. 

3, “Owner or occupier of land.** 

4. Agent. 

5. “Every officer employed in the 

collection of revenue#^ 

4* “Shall forthwith communicate.” 

7* “Any information which he may 
possess.” 

8 . “Information,” meaning of. 

Message of thug, etc., through vil¬ 
lage ~ Clause (b)« 

10 . Commission of non-bailable offence 
— Clause (c). 

11* Sudden or unnatural death — 
Clause (d). 

12. Order under sub-section (3), if re- 

visable by High Court. 

13. Punishment for non-compliance 

with the section. 

14. Effect of giving false information. 

1. Object.— ( 1 ) The object of the sec- 
tmn IS that the earliest information 
should be communicated by those who 
are in the best position to obtain the 
same, In order that an inquest maV be 
held, (’85) II Cal 619 (623, 624) (SB). 

2. “Every village-headman,” etc.— (i) . 

A village Magistrate in Madras is a 
village-headman. (’09) 9 Cri L Jour 170 
(172) = 32 Mad 258 (FB). 

(2) A village chowkidar is a village- 
watchman under this section. AIR 1924 
Pat 691 (693) = 25 Crl L Jour 972 •• 
AIR 1929 All 935 (035) = 31 Cri L Jour 
12, •• (’81) 3 All 60 (61). 

(3) Definite duties have been imposed' 
on the . village headman with regard to 
information given or complaint made to 
him. (*09) 9 Cri L Jow 170 (173) = 32 
Mad 258 (PB). 

(4) A Patel appointed under M. P. 
Land Revenue Code does not discharge 


any police functions. He only does 
what any private person is bound to do 
under Section 44, Cr. P. C. AIR 1964 
Madh Pra 92 (96) = 1964 MPLJ 160 


3. “Owner or occupier of land.”— (i) 

The owner of a house is not bound 
under the section to give the informa¬ 
tion. (’87) 1 Weir 101 (101, 102) |DB) 
•* (’75) 23 Suth WR (Cr) 60 (61) iDB) 
** AIR 1929 Bom 12 (12) = 30 Cri L 
Jour 172 (DB) ** (’89) 12 Mad 92 (93) 


4. Agent.— (i) The following per¬ 

sons are not agents within the mean¬ 
ing of the section :— 


(a) A khazanchi of a zamindar of a 
village. (’79) 4 Cal 603 <604) (DB). 

(b) A mukhtear. (’75) 23 Suth WR 
(Cr) 60 (61) (DB). 

(c) A mere servant of the owner or 

occupier, (’ll) n ind Cas 609 
(610) = 12 Cri L Jour 425 (DB) 

(Lah). 


ucwdll II ne 


-- — uiiiy 

under the orders of his resident 

master will not be liable under 
the Act. (’79) 4 Cal 603 (604) 

(DB), 

5. “Eve^ officer employed in the col¬ 
lection of revenue.”— (i) a village, 

accountant is not a person engaged in 
the collection of revenue. (’76) l Mad 
266 (267) (DB). 




-- r’Vx • * vummunicaTe/'— 

incumbent on the\persons men¬ 
tioned in the section to give the infor¬ 
mation specified. (’74) 22 Suth WR ICrl 
42 (43) (DB) AIR 1924 Pat 691 (693 
“ 25 Cri L Jour 972. 

7. “Any information which he mav 
po^M.”- ( 1 ) The informant is re- 
quired to give such information as he 
may pos^ss to his own knowledge and 
Is fit to be communicated to the ofTicer- 
in-charge of the police-station. AIP. 
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(c) 

fd) 




the commission of, or intention to commit, in or near such village any 
non-bailable offence or any offence punishable under Sections 143, 
144, 145, 147, or 148 of the Indian Penal Code; 


the occunence in or near such village of any sudden or unnatural 
death or of any death under suspicious circumstances "[or the dis¬ 
covery in or near such village of any corpse or part of a corpse, in 
circumstances which lead to a reasonable suspicion that such a death 
has occurred or the disappearance from such village of any person in 
circumstances which lead to a reasonable suspicion that a, non-bailable 
offence has been committed in respect of such per$on]; 

the commission/ of, or intention to commit, at any place out of §[India] 
near such village any act which, if committed in § [India], would be 
an offence punishable under any of the following sections of the 
Indian Penal Code, namely, ®[231, 232, 233, 234, 235, 236, 237, 

238,] 302, 304, 382, 392, 393, 394, 395, 396, 397, 

398, 399, 402, 435, 436, 449, 450, 457, 458, 459, 

n[460, 489A, 489B, 489C, and 489D]; • 


any matter likely to affect the maintenance of order or the prevention of 
crime or the safety of person or property respecting which the District 
Magisfrate, by general or special order made with the previous sanc¬ 
tion of the ®t®t[State Government], has directed him to communicate 
mtormation. 


Section 45 — Note 7 (contdd 

1924 Pat 691 (693) = 25 Cri L Jour 

Hi 

(2) Where a person gives information 
of a dacoity in the village to the village- 
headman, which is reduced to writing, 
it IS enough if the latter merely com¬ 
municates the information. He need not 
transmit the statement alonf with 
jt- ^(’09) 9 Cri L Jour 170 (178, 179) = 
32 Mad 258 (FB). (Per Sankaran Nair, 
J.) 

8. “Information,” meaning of.— (1) 

“Information" does not mean a person's 
belief or opinion. See (’82) 4 All 498 

(499). 

(2) A mere rumour of an occurrence 
In a village is not “information” within 
the meaning of this section. AIR 1924 
Pat 691 (693) = 25 Cri L Jour 972. 

(3) Where a zamindar and his agent 
were told by people in the village, 
whose names they did not remember, 
that a certain person had disappeared ^ 
from the village and had been murder¬ 
ed, it was held that this was not “in¬ 
formation” which either the zamindar 
or his agent was bound to communicate 
under this section. (1900) 1900 All WN 
207 (208). 

9. Pas^ge of thug, etc., through vil¬ 
lage — Clause (b).— ( 1 ) This clause re¬ 
quires information to be given as to the 
visit to a village of persons suspected to 
be dacoits, robbers, etc. (’81) 1881 Rat 
160 (161) (DB). 

(2) The persons included In the ex¬ 
pression “proclaimed offenders ’ are per¬ 
sons over and above those to whom the 
words, in their ordinary signification, 
apply, and who might, but for this ex¬ 


planation. escape out of the category of 
proclaimed offenders. AIR 1938 Oudh 
80 (81) = 39 Cri L Jour 154 (DB) ** 

(’0!) 1901 All WN 10 (10) (DB). 

(3) Wliere a person is prosecuted for 
faillure to report the movements of a 
proclaimed offender, the burden Is on 
the prosecution to prove that there was 
a due proclamation in accordance with 
the provisions of Section 87 of the Code. 
(*84) 7 Mad 436 (438). 

[But see AIR 1938 All 220 (221) = 39 
Cri L Jour 570.1 

(4) Where a proclamation has been 
made in respect of an accused person 
under Section 87, it is sufficient to con¬ 
stitute him a “proclaimed offender” 
under this section although it is not made 
strictly in accordance with the terms of 
Section 87. AIR 1938 Oudh 80 (81) = 
39 Cri L Jour 154 (DB). 

(5) Where a person suspected of a 
robbery is arrested and brought to a 
village and then released there, it can- 
not be said that a suspected robber has 
“resorted to or passed through” the vil¬ 
lage. (’87) 1887 Pun Re No. 30 Cr 59 
(60) (DB). 

10. Commission of non-bailable off¬ 
ence — Clause (c).— (i) There is no 

duty upon the persons referred to in 
the section, to communicate information 
of bailable offences other than : those 
specified in Clause (c). (’87) 1887 Pun 

Re (Cr) No. 30. p. 59 (60) (DB) (’09) 

1 Ind Cas 245 (246) = 9 Cri L Joiir 224 
(DB) (Mad). 

(2) The persons are not bound to com¬ 
municate information under the 
section if the offence is not committed in 
or near their village. See (’86) 1886 All 
WN 65 (65). 
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(2) In this section 


(i) “village” includes village-lands; and 

(ii) the expression ‘■proclaimed offender” includes any person proclaimed 
as an offender by any Court or authority established or continued 
. Ilby the Central Government outside India], in respect of any act 

. .which, if committed in ^[India], would be punishable under any of 
’ ' So ™ Indian Penal Code, namely, 302, 304, 

396, 397, 398, 399 402 

435, 436, 449, 450, 457, 458, 459 apd 460. 

Vf. headmen by District Magistrate or Sub-Divisional 

Magistrate in certain cases for purposes of this section.—Subject to rules in this 

Sub*DiwVn ^ ^‘^°''®™™ent], the District Magistrate “[or 

^^^ecbL^wfet ‘he duties of a village headman"^ under 

village under anf ^ 0 " 

[1882, S. 45; 1872, S. 90; 1861—NU.] 

[““] See. however. Section 1 (2) (b) and (c). supra. 

^ Criminal Procedure (Amendment) Act,. 1923 (XVIII of 

(Amendment) Act, 1955 (XXVI of 

, rtf] Substituted for "the Crown" by A.L.O., 1950. 

f] Substituted for "obtain” by Act XVIII of 1923 S 9 

’."if fiifsir; f; iriif <“•■« *». 

ff] Substituted for "and 460" by Act XVIII of 1923, S. 9. 
t f] Substituted for ‘Provincial Government’ by A L O 1950 

« S-fh^h^^d for “to be village headman for the purposes of this section i„ any 
1^1 XvSJ 192^" " ®‘her law,” by 


Section 45 (contd.) 

11. Sudden or unnatural death — 

^**J*®®. — (1) The obligation to re- 

suspicious or 
unnatural death arises only when it 

takes place m or near the village and 

<««) = ^ Cri 

words “sudden or unnatural 
there is a suspicion 
that the death ha^ not occurred from 
na^ral causes. (’87) 1 Weir 101 (101) 

HpLfl unnatural 

death. AIR 1929 Bom 12 (12) = 30 

Cri L Jour 17? (D^). ' ' 

(4) However unhatural, In the ordi. 
nary sense, the cause of a death might 
Sf’ not come within the raean- 

of the word “unnatural” in this 
STOtion unless the death occurred soon 

Nag 87 (88} 

^ ^ Cri L Jour 346. 


sub-section (3), if re- 
visable by High Court.— (i) An order 

passed by a District Magistrate dil 
missing a village headman from his 

by virtue headman, 

framed by the 
State Government under sub-section f 3 ) 

^ not open to revision by the Hieh 
r07) 29 All 563 (564, 565) =^5 

- 40 All 114 (115) 

—^49 Cn L Jour 31 (1) = ILR (1947) All 

0 

(2) An order passed by a Sub 
sional Magistrate under the sub section 
and an order passed in appea! from ihS 

i?^not °onp^®+ Magistrate 

With fhe-stro"!- 'Ti, T 'fanSro 

^rnish the information referred to in 
Clause (a) or Clai^ (b) or Clause(d) of 
the section will be punishable under 
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CHAPTER V 


OF ARREST ESCAPE AND RETAKING 

A.—^Arrest® generally 

46. Arrest how made.—(1) In making an arrest the police officer or other 
person making the same shall actually touch or confine the body of the person to 
be arrested, unless there be a submission to the custody by word or action. 

(2) Resisting endeavour to arrest.—If such person forcibly resists the endeavour 
to arrest him, or attempts to evade the arrest, such police officer or other person 
may use all means necessary to effect the arrest. 

(3) Nothing in this section gives a right to cause the death of a person who 
is not accused of an offence punishable with death or with f [imprisonment] for 
life. 

^ [1882—S. 46; 1872—Ss. 177, 178; 1861—Ss. 91, 92.] 

[®] For protection against arrest and detention, see Art. 22 of the Constitution of 
India. 

[f] Substituted for “transportation** by the Code of Criminal Procedure (Amendment) 
Act, 1955 (XXVI of 1955), S. 12 (1-1-1956). 


Section 45 — Note 13 (contd.) 

Section 176 of the Penal Code. AIR 1938 
Oudh 80 (81) = 39 Cri L Jour 154 (DB). 

(2) A failure to furnish the informa¬ 
tion referred to in Clause (c) will be 
punishable under Section 202 or Sec. 176 
of the Penal Code. See (’ll) 11 Ind Cas 
785 (786, 788) = 12 Cri L Jour 441 (Nag) 
** (’95) 1895 Rat 783 (783) (DB). 

(3) An owner or occupier of land can 
prosecuted for an offence under Sec. 

tion 154 when he or his agent or mana* 
ger fails to report of the occurrence of 
a riot or unlawful assembly on the land. 
(’01) 29 Cal 504 (515, 516) (DB) ** (’90) 
12 All 550 (550, 551) (SB), 

(4) The fact that the person bound to 
give the information under this section 
is himself the injured party will I'ot 
exempt him from criminal liability if 
he fails to give the information. (’83) 
1883 All W N 9 (9). 

(5) The burden of proving that the ac¬ 
cused holds a position which raises the 
obligation under this section is on the 
prosecution. (’78) 1 Mad 266 (266, 267) 
(DB). 

(6) WlTere a person is prosecuted for 
failure to give information of an off¬ 
ence, the prosecution has also to prove 
that the specified offence was committed, 
that the accused had knowledge 
of it, and that he intentionally failed to 
give information. (’74) 22 Suth WR (Cr) 
42 (42. 43) (DB). 

(7) This section ought not to be used 
for purposes of vexation but in order 
to secure due information to Magistrates 
and the police of offences committed 
within their jurisdiction. AIR 1921 
Oudh 227 (228) = 23 Cri L Jour 162 *• 
AIR 1929 Bom 12 (12) =30 Cri L Jour 
172 (DB). 

(8) If information is conveyed to the 
nearest Magistrate or the police-officer 
by one of the persons bound to give 


such information, it will not be reason¬ 
able that every other person who may 
possibly be bound to give the informa¬ 
tion be prosecuted for not having done 
so. (’84) 7 Mad 436 (438) ** (’93) 20 Cal 
316 (318) (DB) •* AIR 1933 Lah 515 
(516). 

[See also (’88) 1 Weir 102 (104, 105).] 

(9) Where the accused had no rea¬ 
son to suppose that information had 
been given to the authorities by anyone 
else, he cannot escape liability merely 
because another person who was also 
bound to give information under the 
section was present at the occurrence. 
AIR 1916 Mad 493 (493) = 16 Cri L Jour 
219. 

14. Effect of giving false information.— 
(1) Every information of an offence 
does not necessarily amount to a charge 
of an offence. (’09) 1 Ind Cas 187 (189, 
190) = 9 Cri L Jour 170 (Mad) (PB). 

(2) Merely giving false information to 
the police on a matter on which a per¬ 
son is not legally bound to give any in¬ 
formation does not make him guilty of 
an offence under Section 177, I. P. C- 
AIR 1936 All 788 (799, 800) = 38 Cr! 
h Jour 57 (DB). 

SECTION 46 — SYNOPSIS 

1. Arrest how made* 

' 2. Submission to custody* 

3. Arrest on Sunday. 

4. Arrest in Court premises. 

5. All means necessary to effect the 

arrest. 

6. Illegal arrest — Effect of. 

7« Resistance to lawful arrest. 

8. Evidence of arrest. 

1. Arrest how made.— (1) There must 
be touch, or confinement or else acquies¬ 
cence. An arrest by mere oral declara¬ 
tion is not legal. (’29) 30 Cri L Jour 128 


% 
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Section 46 — Note 1 (contd.) 

(128) (Nag) •* AIR 1916 Sind 19 (20) = 
17 Cri L Jour 87 (DB). 

(2) Arrest is a mode of formally tak¬ 
ing a person in police custody, but a 
person may be in a police custody in 
other ways e.g. survillance or restric¬ 
tions on the movements of a person. 
AIR 1970 Bom 79 (82) (DB). (Statement 
by person under survillance — Not hit 
by S- 24, Evidence Act.) 

(3) Arrest in the wake of warrant of 
arrest is deprivation of the personal 
liberty of the person arrested. AIR 1968 
Cal 220 (228). 

(4) A custody of a police-officer with¬ 
in the meaning of this section is "cus¬ 
tody” within the meaning of Section 27 
of the Evidence Act. AIR 1933 Pat 149 
(151) = 34 Cr L Jour 349 (SB) AIR 
1922 Cal 342 (344) = 22 Cri L Jour 562 
(DB). 

(5) Arrest is complete when there is 
submission to custody by word or ac¬ 
tion — Touching or confining of body 
of person arrested not necessary. 1969 
Ker LR 826 = (1969) Ker LT 597 (600). 

(6) Detention order is not a warrant 
of arrest — Provisions of Section 80, Cr. 
P. Code cannot be extended to deten¬ 
tion order by virtue of Section 3-A of 
Preventive Detention Act. AIR 1961 All • 
542 (543, 544) = 1961 (2) Cri LJ 595 = 
1961 All LJ 270 (DB) ** AIR 1963 J and 
K 23 (24) *♦ 1963 (1) Cri LJ 765. 

(7) Keeping a watch over a person 
cannot by itself amount to taking the 
person into custody. 1968 Pat LJR 145 
(147) (DB). 

(8) Mere surrounding a person does 
not amount to his arrest. 1966 Cri LJ 
331 (333) (Guj). 

2. Submission to custody.— (1) Where 

a person states to a police-officer that 
he has done certain acts which amount 
to an offence, he submits to the custody 
of the officer within the meaning of 
this section. AIR 1941 Nag 86 (90) = 
42 Cri L Jour 390 (DB) ** AIR 1933 Pat 
149 (151) = 34 Cri L Jour 349 (SB). 

(AIR 1928 Pat 491 = 29 Cri L Jour 790 
(DB), Overruled.) 

(2) Custody does not mean physical 
custody by arrest. AIR 1967 Pat 63 (65) 
= 1967 Cri LJ 237 = 1966 BLJR 133 
(137). 

(3) Section does not contemplate any 
formality before a person can be said to 
be taken in custody, submission to the 
custody by word or action by a person 
is sufficient. AIR 1963 Andh Pra 87 (92) 
= 1963 (1) Cri LJ 142 = ILR (1966) 1 
Andh Pra 128 (DB). 

3. Arrest on Sunday.— (1) An arrest 

on a Sunday is not illegal. (’68) 10 Suth 
WR (Civ) 350 (351) (DB) *• (’73) 7 Mad 
HCR 285 (286, 287) (DB). 

4. Arrest in Court premises.— (1) 
Persons going to and from the Court 


upon the business of the Court in con¬ 
nexion with litigation are not exempt 
from arrest under criminal process. An 
arrest made in a Court building, there¬ 
fore, is not improper. AIR 1945 Cal 107 
(110) = ILR (1944) 1 Cal 489 (SB). 

5. All means necessary to effect the 

arrest.— (1) The provisions of sub-sec¬ 

tion (2) apply to the case of a person 
who is a fugitive and who wants to 
evade the arrest or wants to forcibly re¬ 
sist any endeavour to arrest him. 
(*55) 1955 BLJR 383 (384). 

(2) In making an arrest no more force 

is to be used than is necessary. This is 
also provided by Section 50 which must 
be read with this section. (’94) 1894 

Pun Re (Cr) No. 32. p. 106 (106. 108) 
(DB) ** AIR 1948 Sind 67 (73) = 49 Cri 
L Jour 178 (DB). » 

(3) It is by no means necessary that 
the arresting officer should in arrest¬ 
ing the person, immediately proceed to 
put handcuffs on him with cord or 
chain; their use can only be .iustified on 
the ground that they are means neces¬ 
sary to effect the arrest. (1900-02) 1 
Low Bur Rul 173 (174, 175). 

(4) The person effecting the arrest is 
justified under sub-section (2) of the 
section in using so much violence as is 
necessary to effect his object, with this 
qualification, namely, that his right does 
not, except in the two cases mentioned 
in sub-section (3), extend to causing the 
death of the person sought to be arrest¬ 
ed. AIR 1935 Pesh 83 (83. 84) = 36 Cri 
L Jour 1135 •* AIR 1955 AU 379 (381) = 
1955 Cri L Jour 905 (DB) ** 1967 Cur 
LJ 324 (327) (Punj). 

(5) It is no part of the duty of a 
police-man to undertake a needless risk 
of being killed by a person whom he 
conceives it to be his duty to arrest. 
(’46) 1946 Rang LR 246 (257) (DB). 

16) Right of using violence against a 
person to be arrested should not be 
exceeded. (’02) 1902 Pun Re (Cr) No. 29 
p. 78 (79) (DB). 

(7) The words "all means" include the 
taking of assistance from others In 
effecting the arrest. AIR 1951 All 3 
(Pr. 15) = ILR-(1952) 1 All 445 (FB) 

AIR 1948 All 103 (105) = 11 11 (1948) All 
3 = 49 Cri L Jour 62 (DB). 

6. Illegal arrest, effect of. — (1) The 

fact that the officer who effected ^he 
arrest went beyond his powers 
in making the arrest does not affect the 
jurisdiction of the Court to try the ac¬ 
cused for the offence with which he is 
charged. AIR 1944 PC 73 (74, 75) = 
46 Cri L Jour 119 ** AIR 1957 SC 857 
(866) = 1958 SCR 328 = 1957 Cri L 
Jour 1346 •* (’ll) 12 Cri L Jour 505 (508) 
= 39 Cal 164 (SB). 
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place entered l>y person sought to be arrested.—If'any person 
acting under a vvarrant of arrest, or any police officer* having authority to arrest 
has reason to believe that the person to be arrested has entered into, Z is wSiin' 

residing] m, or being in charge of, such place shaU, on 
demand of such person acting as aforesaid or such police officer allow him free 
ingress thereto, and afford all reasonable facilities for 'a search therein. 

[1882—S. 47; 1872—Ss. 99, 179; 1861—Ss. 93, 106.] 

*e State Government of 

West Bengal has extended Section 47 of ihe Code to the Commissioner df Police 
and the police m the tosvn of Calcntta-See Notifications No. 1048L dated 15-3- 

rtl « 1 ! 25-3-1946 and 3019J. dated 25-9-1946. 

[t] Substituted for the person residing" by the Code of Criminal Procedure Amend¬ 
ment) Act, 1955 (XXVI of 1955), S. 13 (1-1-1956). tiAmend 

48. Procedure where ingress not obtainable.—If ingress to such place cannot 
be obtained under Section 47, it shall be lawful in any case for a pSon aXg 

^btained '^tnout affording the person to be arrested an opportunity of escape for 

^nSarl" ?nte"such°“ Order to S Z 
Lv l?r. ^ 1 ^ U ; to break open any outer or inner door or vrindow of 

son if aLr to be arrested Or of any otlrer per- 

dulv made hrefr r and purpose, and demand of admittance 

auiy made, he cannot otherwise obtain admittance: 

tb„ open zanana.—Provided that, if any such place is an apartment in 

cordteg^ te “custom‘'d P^tson to be arrested) who, ac- 

go custom does not appear in public, such person or pofice officer shall 

e ore entering such apartment, give notice to such woman that she is at liberty 


Section 46 — Note 6 (contd.) 

loii however AIR 1925 Bom 131 (133, 
- 26 Cri L Jour 441 (DB).] 

(2) The person wrongfully making the 
arrest would be guilty of the offence of 

AIR 1924 Bom 

333 (333} = 25 Cri L Jour 797 (DB). 

(3) Detention of accused by villagers 
on suyiicion — Subsequent arrest by 
constable — Command certificate not 
produced in trial — Custody held not 
lawful. AIR I960 Orissa 23 (25) — 1960 
Cri LJ 267 = 25 Cut LT 244. 

(4) Police-officers maliciously confin¬ 
ing certain persons knowing that in do- 
ing so they are acting contrary to law 
are guilty , under Section 220 of the 
Penal Code. AIR 1948 Sind 67 (72)' = 
49 Cri L Jour 178 (DB) ** (1967) All Cr 
488 (507, 508) = 1967 All WR'(HC) 776. 

(5-6) Resistance to an illegal arrest is 
no offence. ('97) 24 Cal 320 (324) (DB) 
AIR 1930 Lah 348 (349, *350) = 31 Cri 
L Jour 294 (DB). 

(7) A rescue from custody under an 
illegal arrest is not an offence. (T2) 13 
Cri L Jour 590 (591) (DB) (Cal) ** (’98) 
1898 Pun Re No. 12. Cr, p. 29 (29). 

(8) A rescue from arrest, where the 
warrant is not illegal but merely defec¬ 
tive, will be an offence. AIR 1918 Lah 
332 (333) = 19 Cri L Jour 390. 

7. Resistance to lawful arrest.— n) 
Resistance or illegal obstruction to a 
lawful arrest may amount to an off¬ 
ence under Section 224 of the Penal 


Code. AIR 1932 Lah 615 (616) = 34 Cri 
L Jour 25. 

(2) i Mere act of running away before 
arrest or the evasion of arrest does not 
constitute the offence of resistance or 
illegal obstruction to lawful apprehen- 
Sion. (’91) 1891 All WN 64 (64) *'* (’88) 
1 Weir 205 (206). (Evading arrest) 

(3) There is no legal right of private 

defence against an arrest carried out in 
the manner provided by this section. 
AIR 1951 All 3 (Prs. 22, 25} = ILR 

(1952) 1 All 445 (FB). 

8. Evidence of arrest.— (l) A Police- 
officer must always be ip a position to 
provide the Court with the date and 
the place of the arrest and any special 
circumstance attending it. AIR 1944 
Mad 483 (484) = 46 Cri L Jour 337 

Section 47 ~ Note 1 

(1) This section does not restrict the 
powers of the police to enter the place 

AT« without any demand. 

air l^H Cal 456 (470) = 15 Cri L Joui* 

Section 48 — I^ote 1 

(1) If difficulties are placed in the 
way of a police-officer, he may use 
force 4o obtain ingress. AIR 1914 Cal 
456 (470) = 15 Cri L Jour 385 (DB). 

(2) A person causing hurt to a police- 
officer making search under this sec- 
tion is guilty of an offence under Sec- 
tion. 332.1. P. C. AIR 1942 Pat 281 (282)' 
= 43 Crf L Jour 279. 
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to-withdraw, shall afiord her every reasonable facility for withdrawing, and 
may then break open the apartment and enter it. 

[1832—S. 48; 1872—Ss* 100, 180, 181; 1861^Ss. 94, 95, 107.] - 
' [•] By NotiBcations issued under Section 1 (2) of this Code, the fetate Government of 

Bengal has extended Section 48 of the Code to the Commissioner of 
Police and the police in the town of Calcutta—See NotiBcations No. 1048J, dated 

15-3-1943 read with Nos. 1002J, dated 25-3-1946 and 3019J, dated 25-9-1946. 

> 49. to tweak open doors and windows for purposes of liberation— 

Any police officer® or other person authorised to make an arrest may break open 

anyi outer or inner door or window of any house or place in order to liberate him- 
seU or any other person who, having lawfully entered for the purpose of making 
9^ arrest, detained therein, . , 

. [1882—S. 49; 1372—Nil; 1861—Nil.] 

[®] By Notifications issued under Section 1 (2) of this Code, the State Government 
of West Bengal has extended S. 49 of the Code to the Commissioner of Polic^e 
and the police in the town of Calcutta—See Notifications No. 1048J dated 15-3- 
1943 read with Nos. 1002J, dated 25-3-1946 and 3019J, dated 25-9-1946. 

50. ® No unnecess^ restraint—The person arrested shall not be subjected 
to more restraint than • is necessary- to prevent his escape. 

cles Constitution of India. Arti- 

[“] By notacations issued under Section 1 (2) of this Code, the State Government of 
West Bengal has extended Section 50 of the Code to the Commissioner of Police 

Calcutta—See Notifications No. 104SJ. dated 
15-3-1943 read with Nos. 1002J. dated 25-3-1946 and 3019J. dated 25-9-1946. 

51. Search of arrested persons.—Whenever a person is arrested by a police 
officer under a waiTant which does not provide for the taking of bail, or under 

cann™™isr ball. aEr^"“ 

Section 48 — Note 1 (contd.) 

(3) The first part of Section 48 does 
not require that where the door of the 
house is open the constable should wait 
and make a formal demand for ad- 
mittance to the owner of the house. 

AIR 1956 Orissa 07 (99) = ILR (1956) 

Cut 50 = 1956 Cri L Jour 635. 

(4) mere a police party, for the pur- 
poses of effecting arrest of some inmates 
of a Math and for searching and seizing 
arms, effected their entry into the Math 
by breaking open backdoors without 
permission of the head of the Math the 
entry of the police party was il¬ 
legal. AIR 1957 Orissa 130 (145, 146) = 

1957 Cri L Jour 769 (DB). 

Section 49 — Note 1 

[y A Magistrate has no jurisdiction to 
mithpnse police to break open the door 
for the purpose of deliveriiag properties 
alleged to have been wrongfully lock¬ 
ed up by a person not having any title 
to it. AIR 1923 All 473 (473) = 25 Cri 
1^ Jour 218. 

' Section 50 — Note 1 

(y Complaint filed against Sub-In- 
Wctor Before hearing the case, sub- 
i^pector arresting complainant and his 
wtJMsees^Ulider Section 151, CHminal 

fVi .LL ■!— Complainant and witnesses un. 
armed and also not resisting or evading 


arrest yet all of them beaten up — Such 
^ is fraudulent and dishonest. 

WR (He! m 

Section 51 — Note 1 

* permissible to forcibly 

take hold of a prisoner, and examine his 
body medically without his consent for 
the purpose of qualifying some medical 
witnesses to give medical evidence in 
me case against the accused. AIR 
Cal 601 (602. 604) = 33 Cri L Jour ll 

L Jc^r'^7® (DB?®‘ 

(46'!)" ^ 

( 2 ) Resistance to a seaiwh under this 
section may amount to an offence under 
Section 186 of the Penal Code. (Tl) 12 
Cn L Jour 467 (457) (DB) (Bom). 

(3) There is no provision in the Code 
which requires a panch to be called in 
cases of searches of persons, (’ll) 12 Cri 
L Jour 457 (457) (DB) (Bom) AIR 

L Jour 188 

I65^^i ‘foeo^^BWR ’in! = ^ 

“nder Section 103 
® the person 

this section. AIR 1942 Oudh 221 
^24) _ 43 Cri L Jour 418 •* 1963 (l) 
Cn LJ 342 (343) (All). ^ ' 
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whenever a person is arrested without warrant, or by a private person under 
a warrant, and cannot legally be admitted to bail, or is unable to furnish bail, 

the officer making the arrest or, when the arrest is made by a private person, 
the police officer to whom he makes over the person arrested, may search such 
person, and place in safe custody all articles other than necessary wearing appa* 
rel, found upon him. 

[1882—S, 51; 1872—S. 387; 1861—Nil.] 

[®] By Notifications issued under Section 1 (2) of this Code, the State Government of 
West Bengal has extended Section 53 of the Code to the Commissioner of 
Police and the police in the town of Calcutta—See NoUfications No. 1048J, dated 
15-3-1943 read with Nos. 1002J, dated 25-3-1946 and 3019J, dated 25-9-1946. 

52. Mode of searching women.—Whenever it is necessary to cause a womah 
to be searched, the search shall be made by another woman, with strict regard to 
decency. 

[1882—S. 52; 1872—S. 386; 1861—S. 126.) 

53. Power to seize offensive weapons.—The officer* or other person making 
any arrest under this Code may take from the' person arrested any offensive wea¬ 
pons which he has about his person, and shall deliver all weapons so taken to the 
Court or officer before which or whom the officer or person making the aiTCst 
is required by this Code to produce the person arrested.f 

[1882 — S. 53; 1872 — Nil; 1861 — Nil.] 

[**] By Notifications issued under Section 1(2) of this Code, the State Government of 
West Bengal has extended Section 53 of the Code to the Commissioner of 
Police and the police in the town of Calcutta—See Notifications No. 1048J. dated 
15-3-1943 read with Nos. 1002J, dated 25-3-1946 and 3019J, dated 25-9-1946. 

[1] For protection against arrest and detention, see Art. 22 of the Constitution of 
India. 


B.—Arrest without warrant. 

54. When police may arrest without warrant.—(1) Any police officer may, 
witliout an order from a Magistrate and without a warrant, arrest—- 

First, any .perron who has been concerned in any cognizable offence or 
against whom a reasonable complaint has been made or credible infor- 


Section 51 — Note 1 (contd.) 

(5) Neither Section 51 nor Section 550 
has application to a case where the per¬ 
son who was driving the truck at the 
time of the seizure, was not a person 
accused of the offence that was investi¬ 
gated by the police- 1966 All Cri R 91 
= 1966 All WR (HC) 157. 

(6) The police officer seizing property 
under Section 51, Cr. P. C. is not liable 
in a suit by the acquitted accused. 1963 
(1) Cri LJ 117 (119) = 62 Cal WN 470 
(DB). 

(7) Before arrest of accused and sei¬ 

zure of articles therefrom their identity 
should be satisfactorily * established. 
1962 Ker LJ 840 =* 1962 Ker LT 759 

(760). 

(8) Where a person is arrested 
under Section 54 (1) (iv), Criminal P. C. 
on suspicion that he was carrying stolen 
property and on a search of such per¬ 
son under Section 51 gold and silver 
are seized under Section 550, tke seizure 
by any police officer of property taken' 
under Section 51 shall be forthwith re* 
ported under Section 523 to a Magis¬ 
trate, who shall make such order as he 


thinks fit respecting the disposal of such 
property. AIR 1965 SC 1039 (1042, 1043) 
= 1965 (2) Cri LJ 144 = (1965) 1 SCR 
375. 

Section 52 — Note 1 

(1) Search of female accused by a fe¬ 
male in the presence of witnesses and 
the Sub-Inspector cannot be said to he 
with strict regard to decency. (’58) 24 
Cut LT 445 (447). 

(2) Search of woman — Decency — It 
will not be an extraordinary circum¬ 
stance that some men should have seen 
an article being taken out from the 
woman. AIR 1962 SC 1189 (1190, 1191) 
= 1962 (2) Cri LJ 273 = 64 Bom LR 
517 « 1962 Supp (2) SCR 632. 

Section 53 — Note 1 

(1) Recovery of unlicensed revolver 
from accused — Failure to seal it on 
spot at time of recovery — No defect in 
investigation. 1963 (1) Cri LJ 342 (343) 
(All). 

SECTION 54 ~ SYNOPSIS 

1. Scope. 

2. **Aoy police-officer.*’ 
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motion has been received, or a reasonable suspicion exists of his having 
been so concerned; 

Secondly, any person having in his possession without lawful excuse, the 
burden of proving wb«ch excuse shall lie on such person, any implement 
of house-breaking; 

Thirdly, any person who has been proclaimed as an offender either under 
this Code or by older of the ®®[State Government]; 

Fourthly, any person in whose possession anything is found which may 
reasonably be suspected to be stolen property *(and] who may rea¬ 
sonably be suspected of having committed an offence with reference to 
such thing; , 

Fifthly, any person who obstructs a police officer while in the execution 
of his duty, or who has escaped, or attempts to escape, from lawful cus¬ 
tody; 

Sixthly, any person reasonably suspected of being a deserter from tfthe 
Indian] |[Ajmy, Navy or Air Forge] ® *1 ® *] 

o+ro o 


Section 54 — Synopsis (contd.) 

3. ^^Concerned in any cognizable off¬ 
ence” — Clause (1). 

4« **Reasonable complaint.” 

5. ^Credible information.” 

6. ^Reasonable suspicion exists of his 

having been so concerned.” 

7«. Proclaimed offender. 

8. Person in possession of implement 

of house-breaking — Clause (21. 

9. Obstruction to police-officer 

Clause (5). « 

10. Deserter from Army or Navy — 

Clause (6). 

11. Arrest of fugitive criminals for off¬ 

ences committed outside India ^ 
Clause (7). 

12. Arrest on requisition from another 

police-officer — Clause (9). 

1. Scope.— (1) An arrest purporting 

to be under the section would be il¬ 
legal, unless the circumstances specified 
in any of the various clauses of the sec¬ 
tion exist. AIR 1926 Pat 560 (561) = 
26 Cri L Jour 1608 *• AIR 1949 Oudh 
74 (76) = 50 Cri L Jour 578 •* AIR 1932 
Pat I*?! (174) = 33 Cri L Jour 706 (DB). 

(2) Where a person is arrested in pur¬ 
suance of the order of a Magistrate, it is 
such order that ipust determine the 
legality or otherwise of the arrest. AIR 
1935 Cal 122 (124) = 36 Cri L Jour 794 
(DB). 

(3) A police-officer’s power to arrest 
under this section is discretionary. (’93- 
1900) 1893-1900 Low Bur Rul 390 (392). 

(4) Power under the Preventive De¬ 
tention Act is in addition to those con¬ 
tained In Criminal Procedure Code. AIR 

1969 Tripura 44 »» 1969 Cri LJ 1536. 

% 

(5) Provision for the arrest under 

Section 4 (c) of Armed Forces (Assam 
and Manipur) Special' Powers Act is 
simUar to that under Section 54 (l) 


First. AIR 1963 Manipur 12 (13) = 

1963 (1) Cri LJ 451. 

2. “Any police-officer,”— (1) A pri¬ 

vate person cannot act under this sec¬ 
tion even though authorised by a police 
officer to do so. (’09) 10 Cxi L Jour 118 
(120) =» 5 Low Bur Rul 21. : 

(2) A village chowkidar is not a 
police-officer. AIR 1944 All 117 (117) = 
45 Cr L Jour 643 ** AIR 1940 Pat 696 
(698) = 42 Cri L Jour 199 (DB). 

(3) It has been held that a police-offi¬ 
cer of Jammu and Kashmir State can¬ 
not be regarded as a police-officer for 
purpose of this section. AIR 1952 Trav- 
Co 201 (Pr. 1) = 1952 Cri L Jour 943 
(DB). 

3. “Concerned in any cognizable off¬ 
ence” — Clause (1).— (1) A police- 

officer can act under Clause (1) only 
when the offence for which a person is 
to be arrested is a cognizable offence. 
AIR 1942 All 424 (425) = ILR (1942) AU 
914 ** AIR 1942 Pat 281 (282) = 43 Cri 
L Jour 279. 

. (2) Arrest of a child under seven 
years of age, is illegal. AIR 1916 Mad 
642 (642) = 16 Cri L Jour 602, 

4. “Reasonable complaint.”— (i) It 

is sufficient if there is a reasonable com¬ 
plaint made to any person entitled to 
entertain it- AIR 1937 Bom 56 (59) = 
33 Cri L Jour 267 (DB). 

(2) Where a Magistrate acts upon a 
complaint of a cognizable offence there 
is a “reasonable complaint” of the ac¬ 
cused being concerned in a cognizable 
offence. AIR 1922 All 457 (458). 

(3) Where a complaint is made to a 
police-officer of the conunission of a cog¬ 
nizable offence, but tljere are cir¬ 
cumstances in the case which lead him 
to suspect the information, he should 
leave the complainant to go to Magistrate 
and convince him that the fhformation 
justifies the serious step of the issue of 

arrest. (’95) 1895 Rat 795 

(797) (DB)« 
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Seventhly, any person who has been concerned in, or against whom a rea¬ 
sonable complaint has been made or credible information has been re¬ 
ceived or a reasonable suspicion exists of his having been concerned in 
any act committed at any place out of [India] which, if committed 
in §[India], would have been punishable as an offence, and for which 
he is, under any law relating to extradition tt[® * ®] or otherwise, liable 
to be apprehended or detained in custody in *^[Indial; 

Eighthly, any released convict committing a breach of any rule made under 
Section 565, sub-section (3); 


l§lNinthIy, any person for whose arrest a requisition has been received 
from another police officer, provided that the requisition specifies the 
person to be arrested and the offence or other cause for which the arrest 
js to be made and it appears therefrom that the person might lawfully 
be arrested without a warrant by the officer who issued the requisition.] 


Section 54 (contd.) 

5: “Credible information.”— (I) 

“Credible information” need not be 
sworn information. (’82) 1882 Pun Re 
(Cr) No. 7. p. 6 (8) (FB) ** AIR 1929 Lah 
720 (720) = 30 Cri L Jour 625. 

(2) A bare assertion without anything 
more will not amount to “credible in- 
formation. AIR 1925 Cal 278 (279) = 
26 Cri L Jour 625 (DB). 

(3) It is not enough for an arrest of 
a person under Section 54 that there 
was likelihood of a cognizable olTence 
being committed in the future. 1962 (1) 
Cr LJ 673 (675) (Tripura). 


(4) The “reasonable suspicion” and 
‘credible information” must relate to 
definite averments which must be con¬ 
sidered by the police-ollicer himself be¬ 
fore he arrests a person under this sec¬ 
tion. AIR 1950 Madh B 83 (Pr. 5) (DB) 

AIR 1934 Sind 197 (199) = 36 Cri L 
Jour 332 (DB). 

(5) A complaint of a cognizable off¬ 
ence recorded by a Magistrate and sent 
by him to the police for investigation 
and report is sufficient information. 
AIR 1923 Pat 547 (549) = 24 Cri L Jour 
375 (DB). 

i6) An information that a warrant 
of arrest has been issued against a per¬ 
son in respect of a cognizable offence, 
may justify action being taken under 
this section. AIR 1918 Mad 544 (514) = 
18 Cri L Jour 709 (709) (DB) •* AIR 
1914 All 205 (206) = 15 Cri L Jour 

179. 


(7) Vague information that some per¬ 
sons were about to rob a train — Police 
finding certain persons there, arresting 
them — Held, there was no legal justifi¬ 
cation for arrest. AIR 1926 Pat 560 
(560, 561) = 26 Cri L Jour 1608. 

(8) Arrest of a foreigner inside India 
under Sec. 4 of Passport Act is illegal. 
1962 (1) Cri LJ 673 (675) (Tripura). 

6- ^Reasonable suspicion exists of his 
having been so concerned.”— (1) Where 
a police-officer suspecting that certain 
pieces of cloth which a man was carry¬ 


ing early in the morning were stolen 
property, went to him and questioned 
him and having received unsatisfactory 
answers arrested him, it was held that 
he was entitled to do so. (’88) 12 Bom 
377 (396, 397) (DB) *• AIR 1965 SC 1039 
(1043) = (1965) (2) C,ri LJ 144 = (1965) 
1 SCR 375« 

(2) Where a person wa^ found arm¬ 
ed, lurking at midnight in a village 
inhabited by persons well known to the 
police as professional dacoits, it was 
held that there was a reasonable suspi¬ 
cion against the person of his being con¬ 
cerned in a cognizable offence. (’69) 
1869 Pun Re (CD No. 7. p. 9 (10). 

(3) Reasonable complaint or suspicion 

should be at least founded on some defi¬ 
nite fact tending to thrbw suspicion on 
ihe person arrested, and not on a mere 
vague surmise. AIR 1950 Madh B 83 
(Pr. 5) (DB). (Under Section 54 (1) 

(vii).) ** AIR 1939 Pat 129 (133) = 40 
Cri L Jour 500 (DB). 

- (4) “Reasonable suspicion” means ' a 
bona fide belief on the part of the 
police-officer that an offence has been 
committed or is about to be committed. 
AIR 1943 Mad 218 (219, 220). 

[See however 1962 Ker LJ 840 (842) = 
1962 Ker LT 759.3 

(5) Where there is personal enmity 
between the police officer concerned and 
the person arrested, a very high stand¬ 
ard of evidence would be required 
to prove that the police-officer acted in 
good faith. AIR 1949 Oudh 74 (76) 

50 Cri L Jour 578. ' 

7. Proclaimed offender. — ( 1 ) In order 
to justify an arrest under the third 
clause, the proclamation must have been 
duly published. AIR 1936 Pat 249 (250) 
*= 37 Cri L Jour 318. 

8. Person in possession of Implement 

of house-breaking — Clause (2).— (1) 

An arrest cannot be made when there 
is no definite information and it cannot 
be justified on the ground that onseeirch, 
such an implement happened to be found 
in the possession of the person 
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* (2) This section applies also to the police in the townstf of Calcutta and 

Bombay.} t 

[1882 S. 54; 1872 — S. 92; 1861 — S. 100.] 

[“*] Substituted for “Provincial Government” by A.L.O., 1950. 

[®] Substituted by the Code of Criminal Procedure (Amendment) Act. 1923 (XVIII of 
1923), S. 10, for “or”. 

[I] Substituted for “Her Majesty’s” by AX.O., 1950. 

[}] Substituted for the words “Army or Navy” by the Repealing and Amending Act 
1927 (X of 1927), S. 2 and Sch. 1. . , 

.[§] pie words “or of belonging to Her 'Majesty’s Indian Marine Service and being 
illegally absent from that service" were repealed by the Amending Act, 1934 
(XXXV of 1934), S. 2 and Schedule. 

[®t] The words “or from any unity of the armed forces njaintained by Part B Stales” 
wer^. omitted by 2 A.L.O., 1956. 

,1"}] The, words “declared under the Indian Extradition Act, 1903, to be a unit, 
desertion from which is an extradition offence” were omitted by the Code of 
. Criminal procedure (Amendment) Act, ^951 (I of 1951), S. 8 (1-4-1951). 

[®§] Substituted for “the Stales” ibid, S. 2 (1-4-1951). 

[ft] The words “or under the Fugitive Offenders Act, 1881.” were omitted ibid 
S. 8 (1-4-1951). . 

was repealed by Act (X of 1927), S. 3 and Sch. II. 

t§ Inserted by Act XVIII of 1923, S. 10. 

tt] The letter y and the words “and Bombay” were repealed by the City of 
Bombay Police Act, 1902 (Bom. Act IV of ;902), S. 2(1) and Schedule A. This 


Section 54 — Note 8 (contd.) 
arrested. AIR 1942 All- 74 (76) .*= 43 
Cri L Jour 338 (DB). 

9. Obstruction to police-officer -- 
Clause (5).— (i) it is a right and duty 

« ® police-officer to prevent a breach 
of the peace and he may arrest any one 
who obstructs and resists him in per¬ 
forming this duty. (’87) 1887 Rat 331 
(332) (DB) *• (’88) 12 Bom 377 (394, 399) 

10. Deserter from Army or Navy — 

Clause (6).— (4) A police-officer has 

power to arrest without warrant a deser- 
ter from Indian Army, Navy or Air 
Force and an obstruction thereto would 
be punishable under Section 225.B of 
Pena] Code. AIR 1943 Mad 280 (281) =» 
44 Cri L Jour 465 *• (T2) 13 Cri L Jour 
234 (234) = 1911 Pun Re (Cr) No. 20 
(DB). 

11. Arrest of fugitive criminals for off¬ 
ence^ commuted outside India — Clause 
17).— (1) ^here must be in exist- 

as a fact, as opposed to any 
belief which may be entertained by any 
person, a warrant which has been issued 
under the Extradition Act. It is not 
necessary that it should be present or 
available to any particular officer. It 
must merely exist. AIR 1939 Pat 129 
(133) = 40 Crf L Jour 500 (DB) *• AIR 
159 (160) = 3^ Cri L Jour 679 

(?) Th^ clause does not require that 
me person tp. be arrested should be 
fV? ^ errested without a warrant 
offence had been committed in 
India. AIR 1947 Mad,,858 (368) =. ILR 


48 Cri L Jour 299 


(1947) Mad 640 = 

(DB). 

12. Arrest on requisition from another 
police-officer — Clause (9)— (l) This 
clause does not seek to limit in any way 
the application of the other clauses and 
merely introduces another class of per- 
.sons who can be arrested without a 
warrant. AIR 1943 Mad 207 (207) = 44 
Cri L Jour 272. 

(2) Where an oflficer-in-charge of a 
certain thana, who could personally have 
arrested the accused, gave a com¬ 
mand certificate to the constables of 
his thana directing them to make the 
arrest it was held that under this clause 
the constables were justified in making 
the arrest. AIR 1946 Cal 314 (315) = 
47 Cri L Jour 352 (DB). 

[See also AIR 1955 All 438 (442) = 

1955 Cn L Jour 1120 (DB). (Per Desai 
J«} J 

(3) The word ‘requisition’ covers a 
message communicated by a police-offi- 
cer by means of telephone or wireless. 

however, must disclose the 
identity of the person to be arrested and 
the offence or the reason for which the 
arrest is to be made, as required bv this 
clause. AIR 1950 Madh B 83 (Prs. 4 7) 
^B) •• AIR 1942 Mad 539 (546) =’ 44 
S'* *• air 1960 Orissa 

LT iU ^ 267 = 25 Cut 

[See 1962 (2) Cri LJ ^7 (438) (Ker).] 

[See also< AIR 1964 Ker 185 (189) = 

1964 (2) Cri LJ 34 (DB) •• AIR -l^SO 

?? r Cri LJ 381 « ILR 
(1959) Cut 645.1 
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1^02 has been repealed by the Bombay Police Act, 1951 
(XXII of 1951), S 167(1) and Schedule I (which Act applies to the whole State 
of Bombay from 1-8-1951). Section 167(3) read with Sch. Ill of that Act has 
amended Section 1 (2) of the Code of Criminal Procedure, 1898, in its appli¬ 
cation to the State of Bombay, so as to make the whole Code applicable to tfie 
town of Bombay (now greater Bombay) as well. 

OBJECTS AND REASONS 

7 Sub-section (1), ninthly.—-'We think that amendment of Section 54 as 

drafted, might lead to the interpretation that a requisition could only be issued in ^ases 

this "'ll S<'l7-clause (1). We do not think that 

this wa.s the intention, and we would, therefore, add a separate clause for arrest on 

quisitmn. We agree with those critics who desire that some safeguard should be 

fhe^'ff"'t proposed to lay dorvn that the requiSion shall reveal 

the offence or other cause for which the arrest is to be made, so that the arrestingTffi 

Z the officl^ - ^ ..O'rest could lawfully have been made without warrant 

py the officer issuing requisition."—S.C.R. (XVIII of 1923) warraiii 

^f a mi'lice^ Staton^ Any officer in charge 

a pojice station may, m like manner, arrest or cause to be arrested— 

“ Tmiu'T s!mh“‘^s. ‘0 oonceal his presence within the 

bdilte that t^ ctrcunistances which afford reason to 

a c^^izable off^Lef or® " P‘ with a view ' to committing 

mLn‘’s“n°f" T'*!" Who has no ostensible 

himself; ® satisfactory account of 


SecUon 54 — Note 12 (contd ) 

Cri S 435 'f''®*' 

,,Jni power of directing the arrest 
under Section 54 (9) of some person at 
a place outside the local limits of the 
jurisdiction of a Court is wide and 
diastic and has to be exercised with cau¬ 
tion and circumspection and on substan- 
reasons- AIR 1959 Madh Pra 147 

Section 55 — Note 1 

X ^^et that a person is a habi- 

tual ofTender is by itself not an offence, 
put he may be arrested under this sec¬ 
tion and dealt with under the secu¬ 
rity sections. AIR 1918 Mad 514 (514) =* 
18 Cri L Jour 709 (709) (DB) ** AIR 1926 

fisl ^ 

(2) This section is independent of 
Chapter VIII of the Code although pro¬ 
ceeding under Chapter VIII may follow 

arrest as a natural sequence. (T3) 

li ?To “ 35 All 407 

AIR 1930 Pat 103 (104) = 31 Cri L 
Jour 717. 

(3) A person, who is suspected of 
earning his livelihood by unlawful gam¬ 
ing, cannot be arrested under this 
section. (’06) 3 Cri L Jour 20 (20) — 3 
Low Bur Rul 94. 

(4) This section is intended for sup- 
pi^ssion of habitual bad characters 
whom an officer in charge of a police- 
station suddenly finds within his circle, 
or about whom he has good cause to 
fear that they will commit serious harm 


before there is time to apply to the 
nearest Magistrate empowered to deal 

^ 4 ’ under Section 112. (’91) 

14 All 45 (46). 

(5) The words “in like manner” re- 
to Section 54 under which a police- 

officer has power to arrest without an 
order from a Magistrate and without a 
. warrant. (’13) 14 Cri L Jour 618 (618) 
= 35 All 407. 

( 6 ) An arrest on mere suspicion that 
a person is concerned in several offences 

15 not justified. AIR 1924 Mad 555 (557) 
= 25 Cri L Jour 563. 

(7) It is illegal for an officer in charge 
of a police-station to arrest a person 

. under this section out of the limits of 
his station. (’83) 1883 All WN 223 (223). 

( 8 ) When the police act under this 
section they are bound to give the per¬ 
ron arrested the option of ball, and that 
bail should be not excessive but in ac¬ 
cordance with the position in life oc¬ 
cupied by the person arrested. (’92) 14 
All 45 (47). 

[But see (’36) 37 Cri L Jour 1070 
(1071) = 63 Cal 189 (DB).] 

(9) An arrest by an Inspector of Police 
in Calcutta of a person who has no 
ostensible means of subsistence or is un- 
ab'e.to give a satisfactory account of 
himself, is quite legal. (’04) 1 Cri L 
Jour 535 (537) = 31 Cal 557 (DB). 

(10) It is only if arrest is made under 
Section 55 which is quite different from 
Sections 54 (1) and 151 that question of 
proceeding against arrested person 
under Section 109 would arise. - AIR 
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(c) ai^ person who is by repute an habitual robber, honse-brnaker or 
thief, or an habitual receiver of stolen property knowing it to be stolen, 
or who by repute habitually commits extortion or in order to the 
commitHng of extortion habitually puts or attemots to put persons in 
fear of injury. 

(2) This section applies also to the police in the towns of Calcutta and 

Bombay.* • 

^ [1882 — S. 55; 1872 ^ S. 94; 1861 — S. lOl.J 

[ ] letter s and the words "and Bombay" were repealed bv the City 'of Bom- 

bay Police Act, 1902 (Bom. Act IV of 1902), S. 2(1) and Sch. A. This Bombay 

Act, rV of 1902, has now been repealed by the Bombay Police Act, 1951 (XXII 

of 1951), S. 167 (1) and Sch. 1 (which applies to the whole State of Bombay 

from 1-8-1951). By S. 167 (3) and Sch. Ill it has amended S. 1 (2) of the Code 

of Criminal Procedure, 1898, so as to make the whole Code applicable to the 
town of Bombay. 

56 Proc^ure when police oHicer deputes subordinate to arrest ^v^thout 
wwant.-.(p When any officer in charge of a police station “[or any police 
otlicer making an investigation under Chapter XIV] requires any officer subordi¬ 
nate to him to arrest ^thout a warrant (otherwise than in his presence) any 
^rson who rnay lawfully be arrested without a warrant, he shall deliver to the 

writing, specifying the person to 
nTK offence or other cause for which the arrest is to be made, 

llhe officer so required shall, before making the arrest, notify to the person to 

shorht th^crderT" ^'-‘1 

Bombay applies also to the police in the towns of Calcutta and 

[1882 — S. 56; 1872 — S. 102 Para. 1; 1861 — S. 140.J 

Criminal Procedure (Amendment) Act, 1923 (XVIII of 

1923), S. 11, 

[t] '^e letter s and the words "and Bombay" were repealed by the City of Bom- 
bay Police Act, 1902 (Bom. Act IV of 1902). S. 2 (1) and Sch. A. 'fhis Bombay 


Section 55 — Note 1 (contd.) 

1963 Manipur 12 (14) « 1963 (1) Cri LJ 
451» 

(11) Writ in pending cases — Ques- 
Xlon of illegal arrest under Section 55 
sub ]udice — Matter cannot be decided 

habeas corpus. AIR 

1964 Tripura 57 (59) = 1964 (2) Cri LJ 
o88. 

Section 56 — Note 1 

(1) Where a police-officer empowered 
under Section 54 to arrest a person with¬ 
out a warrant is also ordered by 
a superior police officer to arrest the 
person, and he arrests such person with- 
co™Plylti8 with the provisions of 
tl^ section the non-compliance will not 
affect the validity of the arrest as Sec¬ 
tion 54 is independent of this section 
and is not in any way controlled by it 

56 (59) = 38 Cri L Jour 
207 (DB) *• AIR 1943 Mad 207 (208) = 
44 Cri L Jour 272 •• AIR 1938 Pat 229 
(230) SB 39 Cri L Jour 563 (DB) •* AIR 
i5®f Ker 185 (118) = 1964 (2) Cri LJ 
34 (DB) •• AIR i960 Ori 33 (35) « I960 
Cri LJ 381 « ILR (1959) Cut 045. 

[But see AIR 1941 Rang 180 (180) == 
■te Cri L Jour 629 •• AIR 1939 Nag 95 
(97) - ^ Cri L Jour 905.J 

(VoL 7.1 3 A. M. 43 


^ (2) The fact that a Magistrate has 
issued a warrant for the arrest of a oer- 
son under Section 114 is no bar to an 

?.A his arrest under this section 

(96) 18 All 246 (248. 249) (DB). 

(3) This section does not apply where 
the persori arrested is a desertei- from 
Army. AIR 1943 Mad 280 (281) = 44 
Cn L Jour 465. 

tAVn investigation has been 

taken up by a Sub-Inspector an arrpQf 

Sub-Inspect?r aS 
his presence 

and without a written order from him 
= 48 Cn L Jour 464 (DB). ’ 

power of arrest without war¬ 
rant under Section 56, Cr P CoHp 

!}?« nf exercised where the ‘obtafn- 
, * warrant from a Masistrate 
unnecessary delay^ which 

sffi T. sfiS 

1®!. expression “officer subordi. 
nate U not limited to a police officer as 

Sections 57 to 61 of 
the Code. An arrest by a chowkidar in 
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Act I\' of 1002 has now been repealed by the Bombay Police Act, 1951 (XXH 
ot iOSl), S. 167 (1) and Sch. 1 (which applies to the whole State of Bombay 
from 1-8-1051). By S. 167 (3) and Sch. Ill, it has amended S. 1 (2) of the Code 
of Criminal Procedure, 1898, so as to make the whole Code applicable to the 

town of i: ,mbay. 

* 

57. Refusal to give name and residence.—(1) any person who in the 

presence of a police-officer has committed or has been accused of committing a 

non-eoanizablc offence refuses, on demand of such officer, to give his name and 

residence or gives a name or residence which such officer has reason to believe to 

be false, he may be arrested by such officer in order that his name or residence 
i:nay he ascertained. 

1 true name and residence of such person have been ascertain- 

'3d, he shall be released on his executing a bond, with or without sureties, to 
appear before a Magistrate if so required: 

Provided that: if such person is not resident in ^llndia]. the bond shall be 

secured by a surety or sureties resident in ®[India]. 

(3) Should tlie true name and residence of such person not be ascertained 

within twenty-fo ur hours from the time of arrestf or should he fail to execute 

Set lion TKJ — Note 1 (confd ) 
pursaance of an order from an olFicer in 
ciiarge of a police-station is therefore 
legal AIR 1937 Bom 56 (60) = 38 Cri 
L Jour 267 (DB) ** (’96) 18 All 246 (248, 

(249) (DB). 

(7) The mere endorsement of a con¬ 
stable's name on a warrant of arrest 
i.ssucd by a Magistrate, and signed by 
the oflicer in charge of a police station 
is not ‘ an order in writing”. AIR 1934 
All 879 (880) = 35 Cri L Jour 1452. 

(8) The endorsement of the name of 
the constable actually going to make the 
arrest is not necessary for the validity 
of an order under this section. AIR 1940 
Pat 361 1362) = 41 Cri L Jour 742. 

(9) The order for arrest given to a 
subordinate olficer should specify with¬ 
in which category as given in S. 55 the 
supposed offender falls. AIR 1926 Sind 
190 (191) = 27 Cri L Jour 628 (DB). 

[See however AIR 1934 All 879 (880) 

= 35 Cri L Jour 1452.] 

(10) Non-compliance with provision 
makes the arrest illegal. AIR 1940 Cal 
321 (321) - 41 Cri L Jour 744 (DB). 

(11) Order directing arrest need be 
shown only if required by the person to 
b? arrested. AIR 1925 Oudh 544 (544) 

- 26 Cri L Jour 795. 

[See also AIR 1959 All 384 (386) = 

1959 Cfj L Jour 685.1 

(12) The object of this section is to 
pin both the .superior and the subordi¬ 
nate officer down tc their respective 
responsibilities -.vriere the former does 
. ot choose to ac^ for hirnssif but through 
tne 'atter. AIR r955 Ail 438 (440) = 

19vO Cri L Jcur ll20 (DB). 

(13) An arrest ct art accused person 
iTiaer Sectio.-.» i-. illegal if there was 
i.c Cider in wrhing. The arrest can- * 
not be made h^gsl by calling in aid of 

fr 


Section 54 (1). AIR 1955 All 438 (441, 
443) = 1955 Cri L Jour 1120 (DB) •* AIR 
1968 All 132 (135) = 1968 Cri LJ 435. 

[^Mt see AIR 1960 Orissa 33 (36) = 
1960 Cri LJ 381 = ILR (1959) Cut 645.] 

(14) The section presupposes a case of 
a person who is willing to submit him¬ 
self for hearing the substance of the 
order or to seeing it. It does not relate 
to the case of a person who is a fugitive 
and who wants to evade the arrest or 
wants to forcibly resist any endeavour 
to arrest him. 1955 BLJR 383 (384). 

(15) Detention of accused by villagers 
on suspicion — Subsequent arrest by 
constable — Escape — Trial for — Com¬ 
mand certificate not produced — Arrest 
held, was neither under Section 54 nor 
under Section 56. AIR I960 Orissa 23 
(26) = 1960 Cri LJ 267 = 25 Cut LT 
244. 

Section 57 — Note 1 

(1) In the case of non-cognizable off¬ 
ences the power of the police to arrest 
without warrant arises only under the 
conditions specified in this section. AIR 
19,‘^8 Rang 161 (1P3) = 39 Cri L Jour 642 
(DB) ** AIR 1923 Mad 523 (526) ^ 24 
Cri L Jour 599 (FB). 

(2) Where no non-cognizable offence 
is committed in the presence of a 
police-officer, no demand can be made 
for giving name and hence a person re¬ 
fusing to give his name cannot be arrest¬ 
ed under this section. AIR 1941 Lah 422 
(425) = 43 Cri L Jour 127. 

(3) When true name and residence of 
person arrested is ascertained, he must 
be released ' on bail if he executes the 
necessary bond. AIR 1919 All 160 (161) 
~ 20 Cri L Jour 381. 

(4) Person causing disturbance a 
public road and not giving his rianie and 
address to police constable — Constable 
using abusive language while arresting 
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the bond, or, if so required, to furnish sufficient sureties, he sliall forthwith ha 
forwarded to the nearest Magistrate having jurisdiction. 

[1882 — S. 57; 1872 — S. 93; JS61 — S. 108.] 

[*] Substituted for “the States”, ])\' the Code of Criminal Procedure (AiutndmiMit) 
Act (1 of 1951), S. 2 (1-4-1951). 

[t] See Article 22 of the Constitution of India. 


* STATE AMENDMENTS 

Gujarat 

In its application to the State oF tJujarat the amendment made in S. 57 is the 
same as that made in Maharashtra.—See Cent. Act XI of 1960, S. 87. 

Maharashtra 

(1) In its application to the State oF Maharashtra, in sub-section (2) of S. 57 for 
the words “before a Magistrate if so required” substitute the words “before a Mauis- 

trate having jurisdiction if so required.”—Bom. Act XXHI of 1951, S. 2 and 
Sch. (1-7-1953). 

(2) After the reorganization oF the Stale of Bombay in 1956, the amendment made 
in S. 57 by the above-mentioned Bombay Act is extended to the newly added areas of 
Hyderabad, Kutch and Saurashtra and the K'gion of Vidarbha as from 1-9-1959 by 
Bom. Act XCVII of 1958. 


Mysore 

In its application to the State ot Mysore, amendment made in sub-section (2), is 
the same as that of Maharashtra.—Mys, Act XIII of 1965, S. 17 (1-10-1965). 

Punjab: Haryana: CSiandigarh (U. T.) 

In its application to the States of Punjab and Haryana and the Union Territory of 
Chandigarh, in sub-section (2) of Section 57 for the words “a Magistrate”, substitute the 
words “a Judicial Magistrate having jinlsdiclion.”—Punj. Act XXV of 1964, S. 2 and 

Sch., Pt. I, Item (21) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 
Rajasthan 


Abu Area—In its application to the Ahn area oF the State of Rajasthan, the amend¬ 
ment made in S. 57 is the same as that of Maharashtra.—Central Act XXXVII of 1956 
S. 119 (1-11-1956). 

Union Territories (except Chandigarli) 

In ^its application to the Union territories, in sub-sections (2) and (3), for the 

words ‘a Magistrate’ and ‘Magistrate’, .suljslitute the word.s re.spectively ‘a Judicial 

Magistrate’ and ‘Judicial Magistrate’.—Act 19 of 1969, S. 3 and Sch., item 22 (in Dcdhi 
on 2-10-1969). 

West Bengal: 

For *e word ‘Magistrate’ in sub-sections (2) and (3), substitute the words ‘Tudicial 
Magistrate .—W. B. Act 8 of 1970. S. 3 and Schedule, Item 31. 

58, Pursuit of offenders into other jurisdictions.—A police-officer* may for 
the purpose of arresting without warrant any person whom he is authorised to 
arrest under this Chapter, pursue .such person into any place in ffindiaj 
[1882 — S. 58; 1872 — S. 103; 1861 — S. 141 ] 

[*] By notifications issued under S. 1 (2) of this Code, the State Government of 
West Bengal has extended Section 58 of the Code to the Commissioner of Police 


Section 57 — Note 1 (contd.) 
him — Though arrest is justified use of 
abusive language amounted to oirence 
under Section 504, I. P. C. (’03) 5 Bom 
LR 597 (598) (DB). 

Section 58 — Note 1 

(1) Section 58 authorises the pursuit 
of an offender into any place in India 
for purposes of arrest. AIR 1955 Nag 97 
(98) (Pr. 6)- = ILR (1^55) Nag 33 = 
1955 Cri L Jour 728 (DB). 

(2) Officer in charge of a thana can go 
Into the jurisdiction of the neighbour¬ 


ing thana to make an arrest for an off¬ 
ence committed within his thana AIR 
1946 Cal 314 (314) = 47 Cri L Jour 352 
(DB). 

(3) An arrest of a person in the Stale 
of Travancore-Cochin by a police-officer 
of the State of Jammu and Kashmir for 
an offence committed in that Stale is 
not warranted by law. AIR 1952 Trav- 

^ 201. (Pr. 1) = 1952 Cri L Jour 943 
(UB). 

(4) Section 58 does not authorize the 
pursuit into foreign territory for pur- 
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by private persons and procedure on such arrest.—“[(1) Any nri- 
vate p^son may arrest any person who in his view commits a non-bailable and 

shfll'^makp °ffproclaimed offender, and without unnecessary delay 
J ly a pohce^fficer. or, in the a^encrJf 

0. sZi’ S:'t ysSoS S” tut™'”" 

_ ^ ’ ^^th under the provisions of Section 57. If there 


Section 58 — Note 1 (contd.) 

t. (’98) 25 Cal 20 (30, 31) 

Tpor^ t» (Reversing 

Llh 235'’i?ffip- ^°o,' ** air 1920 

,1, = 21 Cri LJ 303. 

Lab 459'(464) 

■= 20 Cn L Jour 65 (DB).] 

SECTION 59 — SYNOPSIS 
t. Scope. 

?. “In his view.” 

3. “Proclaimed offender.” 
t. Private person. 

5. “May arrest.” 

Arrest how made. 

7. “Take such person or cause him to 

o «« *“ custody.” 

8. “Police-officer.” 

9. Escape from custody* 

^ private individual 
a person only when he is a 
offender or he in his view 
on?J?^ a non-bailable and cognizable 

oflence. AIR 1945 Lah 334 (335) =’ 47 

19^® •* air 1934 Cal 610 

®19 =* 1967 All WR (HC) 278 *• 

Cur LJ 324 (327) (Punj) •• (1965) 

i ^9^ (266) =» (1965) 3 Law 

•rv6p 263. 

, (See also 1963 (1) Cri LJ 558 (558) 
(Tripura).] 

(2) Whether an offence is non-cogniz* 
able or cognizable or bailable or non- 
bailable is a question of law. (1965) 2 

Mys LJ 263 (268) = (1965) 3 Law Rep 
263* 

(3) Section 59 equally applies to an 
attempt to commit an offence where 
such attempt is itself an offence and is 
made in the view of the person arrest¬ 
ing. AIR 1945 Lah 334 (335) = ILR 
(1945) Lah 403 = 47 Cri L Jour 1036. 

(4) A private person in India cannot 
arrest a person who threatens to com¬ 
mit an offence, as can be done under 
the Common law of England. AIR 1923 
Mad 523 (526) = 24 Cri L Jour 599 (FB). 


(5) The section must be construed in 
a manner so as not to enlarge the power 
of Pnva^ individuals to arrest a^ per¬ 
son. AIR 1955 Pat 106 (107) (DB) 

(6) Accused robbing a boy at point 

/ ■~Z P®ceased accosting the ac¬ 
cused. tried to apprehend him in dis- 
Charge of his duty under Section 59 — 
Accused stabbing the deceased on vital 

Vi?} ~ 4 .- of grave and sudden 

provocation, held not tenable in the cir. 
^^^stances. ILR (1956) Hyd 914 (920) 

2. “In his view.”— fi) a private per¬ 
son cannot arrest on mere suspicion or 
information. The offence must be com- 

6 Cri LJ 10 
** ILR (1965) 2 

Ker 76 (/9) = 1965 Ker LT 697 (DB). 

(2) The words “iii his view” mean “in 
presence of” or “within sight of” and 

air 1926 Pat 53 
= 26 Cn L Jour 1462 ** AIR 1957 
514 (522) = 1957 Cri L Jour 962 
AIR 1956 Punj 122 (124) = 1956 Cri L 

(797 (DB, '2^196*5 1d^ 7 iS 

(3) An arrest made by a private per- 
son where the offender has not com¬ 
mitted any offence in his view is not a 

27 Cal 366 (367) 
iff'Lt 23 All 266 (267, 269) (DB) 

I®® (I®®) =* 35 Cal 
I®22 Lah 73 (74) = 
23 Cn L Jour 3 (DB) *♦ (1965) 2 Mys LJ 

3 Lkw Rep 2^ « 
air 1960 Orissa 23 (25) = i960 Cri LJ 
257 = 25 Cut LT 244. 

(4) The words ‘in his view” should 
not be given too strained a construction. 
AIR 1924 Mad 384 (385) « 25 Cri L Jour 

I M A. 

^ [See also AIR 1951 All 3 (Pr. 14) =» 
ILR (1952) 1 All 445 (FB).] 

(5) When anyone commits a non- 
bailable and cognizable offence and then 
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is no sufficient reason to believe that he has committed any offence, he shall be 
at once released. 

^ [1882 — S. 59; 1872 — Ss. 105, 107; 1861 — Nil.] 

[®] Substituted for the original sub-section by the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIII of 1923), S. 12. 


Section 59 — Note 2 (contd.) 

escape it has been held that 
Doth the acts constitute one single trans- 

private person who 
ffina committing the ofience 
or finds him running away immediate- 

commisson of the offence 
would be entitled to arrest him under 
\ri air 1948 All 103 (105) - 

3 = 49 Cri L Jour 62 
iPS) ** air 1956 Andhra 156 (15G» - 
ILR (1955) Andhra 718 = 1956 Cri L 

** 106 n07, 108) 

( 6 ) "S^ere the arrested accused res¬ 
cues himself or somebody rescues 
the accused from the custody of the 
private individual, the private indivi¬ 
dual again has the right to follow and 
re-arrest him because all this will be a 
part of the same transaction. AIR 1955 
Pat 106 (107. 108) (DB). 

tr ^ police officer of Jammu and 
Kashmir cannot arrest a person In 
Travancore State, for an offence ai- 
leged to have been committed in Jammu 
and Kashmir. AIR 1952 Trav-Co 201 
(Pr. 2) = 1952 Cri L Jour 943 (DB). 

( 8 ) Accused stealing paddy and 
inning away — Act of stealing seen by 
A — B on hearing cry coming on scene 
sno catching accused in act of running 
away — Arrest by B is not under S. 59. 
1963 (1) Cr LJ 827 (830) (DB) - (Pat). 

3 . **Proclaimed offender.”— ( 1 ) in 

order that a person may be a “proclaim¬ 
ed offender” it is not sufficient for a 
Sub-Inspector of Police to say or to 
wrffe that he is a proclaimed offender. 
AIR 1937 Sind 254 (258) = 38 Cri L 
Jour 1101 (DB). 

4. Private person.— (1) A chowkidar 
IS not a police officer but is only a ‘pri¬ 
vate person”. AIR 1916 All 253 i254) 
= 17 Cri L Jour 529 (530). 

(2) The private person making an 
arrest under this section and the person 
with whom the arrested person is sent 
m custody to the police-station are not 
‘public servants” within Section 21 of 
the Penal Code. AIR 1917 Upp Bur 8 
(9) =» 18 Cri L Jour 351. 

5. “May arrest.”— (i) The words 

arrest” do not necessarily mean 
that the private person in whose pre¬ 
sence a non-bailable and cognizable off¬ 
ence is committed should himself physi¬ 
cally arrest the offender. He may cause 
such offender to be arrested by another 
person. AIR 1925 Cal 884 (885). 

[But see AIR 1947 Sind 107 (109) = 
ILR (1946) Kar 443 = 48 Cri L Jour 823 
(DB).] 


(2) Power of arrest under sub-sec- 
tion ( 1 ) cannot be exercised long after 
tile commission of the offence. AIR 1956 
Andhra 156 (156) = ILR (1955) Andhra 
718 = 1956 Cri L .lour 970 ** 1967 All 
LJ 519 = 1967 All WR (HC) 278. 

(3) Attempt to commit burglary at the 
House 01 ; caused — Accused armed with 
lathi chasing burglar — Burglar armed 
with axe trying to assault accused — 
Latter giving blows with his lathi to 
burglar resulting in death — Accused 
held had the right to arrest the burglar 
(1962) 28 Cut LT 515 (518) = ILR (1962) 
Cut 891. 

(4) A private citizen has no right to 
arrest a drunken person, apart from 
the fact whether he is a Police Con¬ 
stable or a private citizen. (1965) 2 Mvs 
LJ 263 (267) = (1965) 3 Law Rep 263. 

6 . Arrest how made— fi) The arrest 
under this section must be carried out 
in the manner provided by Section 46. 

^ 285 (287) (Kathiawar). 

(2) The person arresting can use all 

necessary means to effect the arrest, in¬ 
cluding the wounding of the person 
arrested. AIR 1935 Pesh 83 (83. 84, = 
36 Cn L Jour 1135 1967 Cur LJ 324 

(327) (Punj). 

j right to cause the 

death of the person sought to be arrest¬ 
ed unless he was comrhitting an offence 
punishable with death or with transpor- 
tation for life. (’02) 1902 Pun Re iCr) 
No. 29, p. 78 (79) (DB). 

7. “Take such person or cause him to 
be taken in custody.”— (i) where the 
private person keeps the arrested person 
unnecessarily in his own custody with- 
out making any effort to hand him over 
to the police, he will be guilty of an 

Section 342 of the Penal 

(Pat) ^ (1381) 

(2) As soon as a person is arrested he 
must be made over to the Police officer 
without unnecessary delay (l9R6i 9 
Mys LJ 263 (266) J Law Rep 

A chowkidar 

IS not a police-officer and is not entitled 

ft®®" arrested under this 
^clion. AIR 1914 Cal 272 (273) = 14 
Cn L Jour 494 (495) (DB) ** (190(1) 97 

** 1916 Cal 247 

* re ^ 164 (165) (DB) 

fff® *^.®wever AIR 1932 Pat 214 ( 215 ) 

= 33 Cri L Jour 572.] 

9 . Escape from custody. — (i) Where 

Diade under this 
fl private person places the 

ai rested person in the custody of a 
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60. Person arrested to be taken before Magistrate or officer in charge of 
pohcc-slalion.—A police-officer making an arrest® without warrant shall, without 
unnecessary delay and subject to the provisions herein contained as to bail take 
or send the p^erson arrested before a Magistrate having jurisdiction in the case or 
belore the officer in charge of a police-station. 

[JS82 — S. 60; 1872 — S. 101; 1861 — S. 109.] 

[®] For protection against arrest and detention, see Art. 22 of the Constitution of 
India. 


61. Person arrested not to be detained more than 
police-officer shall detain® in custody a person arrested 


twenty-four hours.—No 
without warrant for a 


SerPori 59 — Note 9 (confd ) 
cliowkidar or u dafadar who negligent¬ 
ly sullers the arrested person to escape 
froni Ills custody, the chowkidar is not 
guilty of an oll'ence under Section 223 of 
the Penal Code. 46 Cal WN 163 

(167). 

(2i 'Where the arrest under this sec¬ 
tion is not lawful, as where the offence 
is not committed in the presence of the 
arresting person an escape or rescue from 
the custody is no ollence. (’82) 5 Mad 
22 (23i iDBi 1959 Ker LJ 818 (819). 

(3; Where the arrest is lawful, an cs- 
ca)De will be punishable under Sec¬ 
tion 224 of the Penal Code- AIR 1945 
Lah 331 (335) = ILR (1945) Lah 403 = 47 
Cri L Jour 1036 ** (’94) 17 Mad 103 (104) 
(DBl. 

(4' A rescue from lawful custody 
would be punishable under Section 225 
of the Penal Code. (’83) 1883 Ail WN 
214 (214). 

Section 60 — Note 1 

(1) Sections 60 and 61 seem to be de¬ 
signed to secure that within not more 
than 24 hours some Magistrate shall 
have seisin of what is going on and 
some knowledge of the nature of the 
charges against the accused, however in¬ 
complete the information may be. AIR 
1924 Cal 893 (895) = 25 Cri L Jour 1203 
(DBl. 

(2) A police-ofTicer cannot detain any 
person m custody without arresting him. 
Any such detention will amount to a 
wrongful confinement within Sec. 340 
of the Penal Code. (1902) 4 Bom LR 
79 (80) (DB) ** AIR 1964 Manipur 39 

(44) = 1964 (2) Cri LJ 307. 

> 

(3) The practice of keeping to all in¬ 
tents and purposes, a person in custody 
but not producing him before a Magis¬ 
trate under the colourable preten.sion 
that no actual arrest has been made, is 
a defiance of all provisions of law for 
the protection of liberty of the subject 
and should not be tolerated. (1885) 1885 
All WN 59 (59) (FB) ** AIR 1924 Rang 
173 (176) = 25 Cri LJ 381. 

(4) Like Article 22 (2) of the Consti- 
tution, this section and Section 61 also 
may be regarded as not applicable to 
arrests under the Preventive Detention 
law. AIR 1950 Pat 332 (337) = 
29 Pat 410 = 51 Cri L Jour 1251** AIK 


1969 SC 1014 (lOlS) = 1969 Cri LJ 1440 
= (I9G9) 2 SCJ 306. 

(5> Arrest under Section 19. Opiurh 
Act — Section 20 of that Act attracts 
the provisions of Criminal P. C. AIR 
1952 Hiivi Pra 74 iPr. 15). 

(6) Where a police-officer negligently 
suffeis a person in his custody to escape, 
he will be guilty of an offence under 
Section 223 of the Penal Code. (’83) 6 
All 129 (1331. 

^ (7) The expression ‘a Magistrate hav¬ 
ing jurisdic+ion in the case’ clearly 
means the Magistrate having jurisdiction 
to try the case. The section only re¬ 
fers to the power of the Police to grant 
bail. AIR 1959 Madh Pra 147 (148) = 

1959 Cri L Jour 600. 

(8) Where the Head Constable, no 
doubt, produced the convict before the 
judicial Magistrate as required by law, 
but did not obey his orders in sending 
the prisoners to the judicial lock-up but 
kept him in his custody, the custody of 
the prisoner with. the Head Constable 
was held to be illegal. AIR 1955 Pepsu 
33 (36) = ILR (1954) Patiala 316 = 1955 
Cri L Jour 537 (DB). 

(91 If an accused person is not arrest¬ 
ed by police and if he is already a con¬ 
vict in jail the section will have no 
application to the case. AIR 1956 Madh 
B 130 (131) =» 1956 Cri L Jour 619. 

(10) Accused detained by Customs 
authorities for interrogation and produc¬ 
ed before the Magistrate within 24 
hours of their arrest — Provisions of 
section are not violated — There is no 
unreasonable delay. AIR 1970 Bom 79 
(82) (DB). 

SECTION 61 — SYNOPSIS 

1. Scope. 

2. ^^Detain in custody,” meaning of. 

3. Place of detention during the 24 

hours. 

4. Period of 24 hours, computation of. 

5. ^'Exclusive of the time necessary for 

the journey.” 

1. Scope.— (1) This section cannot 

come into operation until a police offi¬ 
cer makes an arrest of the accused per¬ 
son without warrant. AIR 1956 Madh 
B 130 (131) = 1956 Cri L Jour 619. 

(2) A police-officer is not justified in 
detaining a person for one single hour 
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Honfeer period than under all the circumstances of the case is reasonable, and 
such peHod shall not, in the absence of a special order of a Magistrate imder 
Section 1B7,‘ exceed twenty-four hours exclusive of the time necessary for the 
journey from the place of arrest to the Magistrate’s Court. 

[1882 — S. 61; 1872 — S. 12-1; Para. 1; 1861 — S. 152.] 

[®] See Article 22 of the Constitution of India. 


Section 61 —- Note 1 (contd-) 
except upon, some reasonable ground 
justified by the circumstances. ('681 6 
Suth "WR fCr) 88 (89) (DB) AIR 1955 
All 138 (150) = ILR (1955) 2 All 97 = 
1955 Cri L Jour 394 (DB) •* ('69; 1869 
Rat 22 (22) (DB). 

(3) Detention exceeding 24 hours with¬ 
out a special order of a Magistrate is ab¬ 
solutely .unlawful. (1867} 7 Suth WR 
(Cr) 3 ( 6 ) (DB) ♦* AIR 1935 All 1.38 
(150) = ILR (1955) 2 All 97 = 1955 Cri 
LJ 394 (DB) 1870 Pun Re No. 36, 
p. 56 (57) (SB). 

[See also AIR 1955 Pepsu 33 (36) = 
ILR (1954) Patiala 316 = 1955 Cri L 
Jour 537.] 

(4) Where a police ofTicer is charged 
with having detained prisoners for 
more than 24 hours, it is not necessary 
for the prosecution to prove that he de- 
taiiied them with a guilty purpose. (*73) 

' 19 Suth WR (Cr) 36 (36) iDB). 

(5) The section has no application 
where there has not been a continuous 
detention for 24 hours. . (1864) 1 Suth 
WR (CD 5 (5).(DB>. 

( 6 ) The law views with disfavour de¬ 
tention of any person in the custody of 
the police. AIR 1931 Lah 476 (478} = 
32 Cri L Jour 913 (DB) ** AIR 1931 Lah 
480 (480) = 33 Cri L Jour 162 (DB). 

(7) The provisions of this section and 
of Section 167 are designed to prevent 
discoveries by means of duress and 
terror of wrongful confinement- ( 86 ) 
1886 Rat 254 (-272, 273) |DB). 

( 8 ) The provisions of this section and 

of S. 167 are designed to see that an 
accused person is brought before a 
Magistrate competent to try or commit 
with as little delay as possible. AIR 
1924 Cal 476 (478) = 25 Cri L Jour 732 
(DB) •* AIR 1956 Orissa 129 (132) = 
ILR (1956) Cut 267 = Cri L Jour 

909 (DB) (’ 88 ) 11 Mad 98 (102» iDB) 
** AIR 1964 Manipur 39 (44) == 1964 (2) 
Cri LJ 307 ♦* AIR 1963 Manipur 12 (14) 
*= 1963 (1) Cri LJ 451. 

V (9) Although this section does not ap¬ 
ply to the police of Calcutta, that does 
not mean that there is power in the Cal¬ 
cutta police to detain any .person for an 
• unlimited period, even if such police-offi¬ 
cer is a Justice of the Peace. AIR 
1926 Cal 1121 (1129, 1132) = 27 Cri L 
Jour 1201 (FB). (Overruling 27 Cri L 
Jour 1185 (Cal).) 

(10) This section and Section 60 may 
be regarded as not applicable to persons 
arrested under the law relating to Pre¬ 


ventive Detention. AIR 1950 Pat 332 
(337) = 29 Pat 410 = 51 Cri L Jour 1251. 

(11) Article 22 (2) of the Constitution 
in elTect not only gives constitution il 
l>rotection to the provision contained in 
Section 61. Cr. P . Code but further 
liberalizes it by making the provision 
applicable in those cases also wliere 
tlic arrest is made in pursuance of a 
warrant. AIR 1954 All 601 {604i = II.R 
(1955) 1 All 793 = 1954 Cri L Jour 1317 
(DB). 

{See also AIR 1959 All 384 (387) = 

1959 Cri L Jour 685.] 

(12) Section 61 is concerned solely 
with the question of the period of de¬ 
tention by the police of a person arre.st- 
ed without warrant. This section dees 
not deal with the question of the grant 
of bail. AIR 1959 Madh Pra 147 (149j 
= 1959 Cri L Jour 600. 

(13) ‘Magistrate’ and ‘Court of a 

Magistrate' are interchangeable terms. 
lSi:-0 All Cr R 143 = 1960 All LJ 227 

(220) (DB). 

2. “Detain in custody,” meaning of.— 

(1) The detention of a person in a parti¬ 
cular place or compelling him to go in 
a particular direction by force of an ex¬ 
terior will is an imprisonment. (’66) 2 

Mad HCR 396 (3981 (DBi. 

(2) As to the meaning of the word 

“custody” in Section 27. Evidence Act, 
see the following cases : AIR 1940 Lah 
129 (146) = 41 Cri L Jour 591 !FB!. 

(’’Police custody” does not necessarily 
mean custody after formal arrest. It 
also includes “some form of police 
surveillance and restriction on the move¬ 
ments of the person concerned by 
the police.'’) ** AIR 1931 Lah 278 (279) 
= 32 Cri L Jour 650. (The word “cus¬ 
tody” does not necessarily mean deten¬ 
tion or confinement.) '** AIR 1934 Lah 
150 (151) = 36 Cri L Jour- 14 (DB). 

(3) A detention through the exercise 
of moral force without the accompaiii. 
ment of physical force or actual conflict, 
is sufficient to amount to confinement. 
Cai) 1 Weir 341 (341) (DB). 

[See also (’85) 1885 All WN 59 (59) 
(FB).] 

3. Place of" detention during the 24 

>y»urs. — ( 1 ) Person arrested should, if 

possible, be immediately sent to the 
police-station and be placed in the cus¬ 
tody of the officer in charge of the sta¬ 
tion. (*67) 7 Suth WR (Cr) 3 (6) (DB). 

4. Period of 24 hours, computation 

— (1) The 24 hours of detention nee 

to be counted up to the time when the 
accused person leaves the police station 
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cJ, II I*" apprehensions.—Officers in charge of Dolice-station, 

Maristatr the a ™ “> *e Sub-divisional 

^Strata, the cases of all persons arrested without warrant within the limits 

[1882 S. 62; 1872 — S. 132; Para. 1; 1861 — S. 160.] 


Gujarat 


STATE AMENDMENTS 




sob slctli^n i^b if Magistrate and any other ^^agistrate appointed under 
Mib-section (1) ihall have and exercise within the linii .s of the City of Ahmeda 

bad all the powers and jurisdiction of the Chief Prc.sidency Ma^strate and a 

Presidency Magistrate respectively under the Criminal Procedure Code and^ah 

other laws for the time being in force and the provisions of that Code and such 

^"Sistrate and Magistrate as they apply to 
a'lcofdii^fy!”''"'^ Mag^trate and Presidency Magistrate and shall be eoMhued 


the f”’- words “Presidency-fown” and 

li .<r* h II u ■ wherever they occur, the words “City of Ahmeda- 

bad shall be substituted unless the context otherwise requires." 

tion 'ri, ^r' K * 0 '?- '■««'> together, the provisions of Sec- 

c lrL 1^^ r • A Bombay Police Act. 1951 (Bom. XXH of 1951) [extended to 

well?] ^ ° ’ Ahmedabad as 

Maharashtra 

Polic^Tcr Sub-section (2) of Section 96 of the Bombay 

and Snh ’ amended by Bom. Act LVI of 1959, S. 3 

arnj bch. runs as follows : 

ifiQR* ^i Nothing contained in Section 62 nf the Code of Criminal Procedure, 
1898, shall operate to require any officer in t! i,ge of a Police Station in [any 

area under the charge of a Commis.sioner] to submit any report provided for by 
that section to any Magistrate." ^ 

West Bengal 


for the words to the Dislnct Magistrate.... Sub-divisional Magistmfr 
substitute the words the Sub-divisional Executive Magistrate and the Sub-division 
Judicial Magistrate."—W. B. Act 8 of 1970, S. 3 and Sch., item 32. 


Section 62 — Note 1 


Section 61 — Note 4 (contd ) 

on the way to the Magistrate. (’69) 1869 

Rat 22 (22), Circular 1260, 1869. 

5. *^Exclusive of the time necessary 
for the journey”— ( 1 ) The time oc¬ 
cupied in the journey to the Magistrate 
IS not to be counted in the 24 hours, but 
the Magistrate should see that the time 
so occupied is reasonable. (’69) 1869 

Rat 22 ( 22 ), Circular 1260, 1869. 

(2) Accused while being kept in de¬ 
tention for his being taken over to Dis¬ 
trict Magistrate because of Magistrate 
being on leave is in lawful custody. 
AIR 1954 Hyd 89 (90) = ILR (1954) Hyd 
68 = 1954 Cri L Jour 651 (DB). 


(1) Where the police have power to 
make an arrest without a warrant, the 
police must report such arrest. (’02) 26 
Bom 150 (158) (FB). 

(2) The object of the section is to 
enable the District Magistrate to pre¬ 
vent illegalities in arrests by examining 
the reports of arrests made to him. (’86) 
1886 Rat 254 (261) (DB). 

(3) The term “police report” under • 
Section 190 will include a report also 
under this section. (’10) 11 Cri L Jour 
150 (151) = 1910 Pun Re (Cr) No. 3. 
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“pPrehended—No person who has been arrested 

by a poUce-officer shall be discharged except on his own bond, or on bail or 

under the special order of a Magistrate. 

► 

[1882 — S. 63; 1872 — S. 132, Para. 2; 1861 — S. 160.1 


Gujarat 


STATE AMENDMENTS 


63 if 


In Its application to ttie State ot Gujarat, the amendment made in Section 
the same as that made in Maharashtra.—See Cent. Act XI of I960, S. 87. 
Maharashtra 

♦k application to the pre-reorganization State of Bombay, in Section 63 for 

words special order of a Magistrate”, substitute the words “special order of a 
Magistrate having jurisdiction.”— Bom. Act XXIII of 1951. S. 2 and Sch. (1-7-1953). 

in of the State of Bombay in 1956, the amendment made 

Tvi A A^ above-mentioned Bombay Act is extended to the newlv added 

l^fq b ^ Saurashtra and the region of Vidarbha as from 1-9- 

1959 by Bom. Act XCVIII of 1958. 

Mysore 

as tha"t nf m'k***'^ Mysore amendment made in S. 63 is the same 

as that of Maharashtra.—Mys. Act XIII of 1965. S. 18 (1-10-1965). - 

Punj’ab: Haryana: Chandigarh (Union Territories): 

ChJL^l application to the States of Punjab and Haryana and the Union Territory of 
■ hav- t ® “Magistrate”, substitute the words “Magisfrate 

1964. S. 2 and Schedule. Pt. I, item 02) 
(2-10-1964) and Act 31 of 1966, Ss. 29 and 89 (1-11-1966). 

Rajasthan 

Abu Area.—In its application to (he Abu Area of the Slate of Rajasthan the 
Union Territories (except Chandigarh^ 

atitutf tie :^^“"Ma^trat: Lrg^rditL'"JAcri9‘“if 

item 23 (in Delhi on 2-10-1969). Act 19 of 1969, S. 3 and Schedule, 

West Bengal 

w, sv5r,;‘vTS;ic trr'- ““ 

—.d^'s “ss?'u7rr’irTi“, ■■ 

c. ®«ction 63 — Note 1 

merely empowers a 
f special case to make an 

accused at a 
is in progress. 

♦j has acted under Sec- 

^® cawiot claim to have 
acted under Section 553. AIR 1957 Cal 

379 (881) ^ 1957 Cri L Jour 713. 


(2) Section 63 does not itself co^fe- 
any power on any Magistrate to release 

f 47 '*a 4 m ^959 Madh PrI 

i^r B 1959 Cn L Jour 600. 

Section 64 — Note 1 

A Magistrate can arrest a c»»*rs n 
this section even in respect'of nn 
olfence which cannot he taken cogniz- 
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[1882 — S. 64; 1872 — S. 108; 1861 — S. 110.] 

65. Anest by or in presence of Magish-ate.—Any Magistrate may at any 

time arrest or direct the arrest, in his presence, within the local limits of his 

jurisdiction, of any person for whose arrest he is competent at the time and in - 
the circumstances to issue a warrant. 

[1882 — S. 65; 1872 —S. 166, Para. 2; 1861 — S. 8.] 

66. Power, on escape, to pursue and retake.—If a person in lawful custody 
escapes or is rescued, the 'person from whose custody he escaped or was rescued 
may immediately pursue and aiTest him in any place in ®[India]. 

[1882 — S. 66; 1872 — Nil; 1861 — S. 113.] 

[*] Substituted for “the States”, by the Code of Criminal Procedure (Amendment) 
Act (1 of 1951), S. 2 (1-4-1951). 

4 

.t 

67. Provisions of Sections 47, 48 and 49 to apply to arrests under Sec¬ 
tion 66. —The provisions of Sections 47, 48 and 49 shall apply to arrests under 
Section 66, although the person making any such arrest is not acting under a 
warrant and is not a police-officer having authority to arrest. 

-11882 — S. 67; 1872 — Nil; 1861 — S. 112.] 


CHAPTER VI 

OF PROCESSES TO COMPEL APPEARANCE 

A.—Summons. 

68, Form of .summons.—(1) Every summons issued by a Court under this 
Code shall be in writing in duplicate, simed and sealed by the presiding officer 


of such Court, or by such other officer 
time, by rule, direct. 

Section 64 — Note 1 (contd.) , 
ance of without a complaint made under 
the authority of the Provincial Govern, 
ment. AIR 1939 All 682 (683) = 41 Cri 
L Jour 85. 

^2) The powers of a Magistrate to 
arrest are prescribed by this section and 
Section 65 of the Code. AIR 1920 Pat 
5ie (517' = 21 Cri L Jour 795'** (’04) 

1 Cri L Jour 146 (151) (Kathiawar.) 

(3) This section applies only when an 
ofVence is committed in the presence of 
the Magistrate. (’02) 2 Weir 241 (242). 

Section 65 — Note 1 

fl) A Magistrate taking cognizance of 
an olience under Section 190 can him¬ 
self make the arrest under this section. 
AIR 1919 Mad 30 (31) (DB) (’07) 6 Cri 
L Jour 60 (64 66) = 31 Bom 438 (DB). 

(2) Where, a Magistrate could issue a 
warrant of arrest only if he took cogniz¬ 
ance of the case under Section 190 
ano there is nothing to show that he 
took such cognizance, he is not com¬ 
petent to act under this section and 
~*ake an arrest. (’02) 2 Weir 241 (242). 

3) Where a Magistrate purporting to 
rake cognizance of an offence upon 
knowledge or suspicion tnal such oiTence 
has be-vr* coinmltted, makes avt nrrest 


as the High Court may, from time to 


under this section, his action will be 
justified only if he acts bona fide, i.e., 
with due care and attention. (’04) 1 Cri 
L Jour 146 (151) (Kathiawar.) 

(4) It is improper to arrest a witness 
for the defence for giving false evidence 
while the evidence for the defence is 
being taken, (’ll) 12 Cri L Jour 465 
(467) (Low Bur). 

(5) Magistrate may issue a warrant 
even at the stage where Section 54, Cr. 
P. Code applies. Therefore as the Magis¬ 
trate can issue the warrant. Sec¬ 
tion 65 clearly authorises him to arrest 
the person also. AIR 1958 All 758 (762) 
= 1958 Cri L Jour 1278. (AIR 1951 SC 
207, Rel. on.) 

SECTION 68 — SYNOPSIS 

1. Form and contents of summons. 

2. Effect of not observing the forma¬ 

lities. 

3. Summons to appear at a place out¬ 

side India. 

4. Service of summons. 

5. Disobedience of summons. 

6o When person summoned can depart. 

7. Order to appear on adjourned date. 

X. and contents of summons. — 

(i) As a general principle an accused 
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(2) Summons by whom served.—Such summons shall be served by a police* 
officer, or subject to such rules as the ®[State Government] may prescribe in 
this behalf, by an officer of the Court issuing it or other public servant. 

(S) This section applies also to the police in the towns of Calcutta and 
Bombay. ^ 

[1882 — S. 68; 1872 — Ss. 152, 153; 1861 — Ss. 69, 70.] 

[*] Substituted for ‘Provincial Government’ by A. L. O., 1950. 

STATE AMENDMENT 

Maharashtra 

In its application to the State ot Maharashtra, in snb-scction (3) of Section 68, for 


the word “towns”, substitute the word ‘town’ 
Act XX of 1956, S. 3 (18-1-1956). 


Section 68 — Note 1 (contd.) 
person is entitled to have conveyed to 
him by the process, whether summons 
or warrant, information which should 
specify not only the technical designa¬ 
tion of the ofTence but the acts for 
which the accused would have to 
answer. ('75) 24 Suth WR (Cr) 58 (59) 
(DB). 

(2) A person cannot be served in a 
marmer other than what is contemplated 
under Sections 68 to 71 of the Code viz., 
by registered post or so. (1968) 9 Guj 
LR 116 (118). 

(3) The form of summons should con¬ 
tain particulars of the place where and 
the time when the ofTence was com¬ 
mitted as also the nature of such ofTence. 
AIR 1928 All 261 (263) = 29 Cri L Jour 
357 (DB). 

[See however (’09) 9 Cri L Jour 108 
(111) = 32 Mad 3 (DB).] 

(4) Summons to a witness must con¬ 
tain the place at which, the day and the 
time of the day when, the attendance 
of the witness is required. (’83) 5 All 
7 (8). 

_ 2. Effect of not observing the formali. 
ties.— (1) A person legally bound to 
attend the Court in obedience to a sum¬ 
mons, but who intentionally disobeys 
the same, is liable to be punished under 
Section 174 of the Penal Code. ('84) 1 
Weir 84 (84) ** (’82) 1 Weir 85 (85) (DB), 

(2) In the case of a sunlmons to an ac¬ 
cused person a summons which does 
not state the particulars of the place, 
the time, and the nature of the offence 
charged, is illegal. AIR 1928 All 261 
(263) = 29 Cri L Jour 357 (DB) ** AIR 
1934 Oudh 370 (371) = 35 Cri L Jour 
1161. 

[But see AIR 1940 Oudh 77 (79) == 
'■ 41 Cri L Jour 92 (DB),] 

(3) A summons not sealed is illegal 
and no sanction to prosecute can be 
granted against any person for disobey¬ 
ing such summons. AIR 1920 Mad 352 
(352) = 21 Cri L Jour 800 (DB). 

(4) A failure to attend in obedience 
to a summons. Is not an offence where 
it does not specify the place where or 
the time when the attendance is requir- 


and delete the words “and Bombay”.—Bom. 


ed. ('721 1 Weir 81 (81) {'90) 1800 

All WiN 1 (11. 

(5) A defect of any kind in the sum- 
mons is only an “error, omission or irre¬ 
gularity” under Section 537 of the Code. 
(’07) 31 Bom 611 (625) = 6 Cri L Jour 
240 (DB). 

[But see AIR 1960 Mys 198 (199) = 

1960 Cr LJ 1107 = 38 Mys LJ 125. 

(Notice served through process server 
of Civil Court — Irregularity held not 
curable under Section 537.)] 

3. Summons to appear at*a place out> 

side India.— ( 1 ) A summons directing 

a person to appear at a place outside 
India is bad in law. (*93) 16 Mad 463 
(463) (DB). 

4. Service of summons.— ( 1 ) Sum¬ 

mons is to be served on an accused in 
accordance with the provisions of Sec¬ 
tions 68 to 71. 1964 All WR (HC; 502 

(503). 

(2) Sending the summonses by post in¬ 
stead of serving them as provided by 
this section is a serious irregularity. 
AIR 1950 East Punj 20'(Pr. 7) — 51 Cri 
L Jour 390 ** AIR 1949 FC 6 (10) 

1918 FCR 86 = 50 Cri L Jour 294 ** 
(’97) 1 Cal WN cxvi (cxvi) ** (1962) 2 
Ker LR 134 = 1962 Ker LT 526. 

(3) Service of notice under Sec. 488, 

Cr. P. C. has to be effected as contem¬ 
plated under Section 68 read with Sec¬ 
tions 69 and 70 before making an ex 
parte order against the husband under 
Section 488. Mere publication of the 
notice in the Government Gazette cannot 
serve the purpose. AIR 1959 Pat 433 
(434) = 1959 Cri-L Jour 1105 1962 Ker 

LT 526 (528) = (1962) 2 Ker LR 134 ** 
AIR I960 Mys 198 (199) = 1960 Cri LJ 
1107 = 38 Mys LJ 125. 

5. Disobedience of summons.— ( 1 ) 

Where witnesses on being summoned do 
nut turn up any one guilty of disobe- 
dience of the orders of the Court should 
be proceeded against according to law. 
AIR 1954 Pat 437 (438) = 1954 Cri L 
Jour 1437 (DB). 

(2) Where, on the date specified in 
the summons, the public officer was 
h'mself absent, no offence under Sec- 

Penal Code is committed 
if the person summoned to appear be- 
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Section 68 — Note 5 (contd.) 

foie such public officer fails to attend 

though intentionally. ('97) 

20 Mad 31 (32) (DB). 

(3) Where the case is not taken up at 
all on the date stated in the summons, 

attend is not an offence. (‘09) 

= 3 Sind LR 

155 (DB). 

(4) If the public officer has no auth. 
onty to issue the summons, a disobe- 

® summons is no offence. 

( 04) 1 All L Jour 263 (265) = 1 Cri 
L Jour 497. 

[See also AIR 1920 All 304 (305) =: 22 
Cri L Jour 79.] 


(5) Illness incapacitating a person 

from attending to his ordinary avoca¬ 
tions is sufficient excuse for not attend¬ 
ing in obedience to a summons. AIR 
1922 All 82 (82) = 23 Cri L Jour 208 

(DB). 

(6) Officers of" the Government like 
other citizens of the land are expected 
to respect and obey summons issued 
from Courts. If official duties prevent 
them from appearing, they are expected 
at least to intimate that fact and ex¬ 
plain their absence. 1959 Ker LT 496 
(497) = 1959 Mad LJ (Cri) 633. 

6. When person summoned can de¬ 
part.— ( 1 ) Where the Summons con- 
tains no direction that the person sum¬ 
moned should not leave the Court with¬ 
out permission the summons does not 
oblige him to remain waiting in attend¬ 
ance in Court for more than a reason¬ 
able time. (’83) 5 All 7 (8) ** (’70j 14 
Suth WR (Cr) 20 (21) (DB) *• (’86) 10 
Bom 93 (95) (DB). 

[See also AIR 1956 All 270 (271) = 

1956 Cri L Jour 473 (DB).] 

(2) It is inherently implied in a sum¬ 
mons issued by a criminal Court that 
the person must not only appear in the 
Court on the date and at the time fixed 
in the summons but also not leave the 
Court without its permission unless the 
case is finished. A Court, therefore, acts 
strictly in accordance with these provi- 


i person in custody. 

AIR -1956 All 270 (271) = 1956 Cri L 
Jour 473 (DB). 

JJ* to appear on adjourned 

date.— ( 1 ) Where on the day fixed for 
the appearance of the accused the case 
IS ^ot taken up and the Magistrate orally 
orders the accused to appear on another 

to appear on that day. 
(70) 5 Mad HCR (App) xv. High Court 
Proceedings, 18th January 1870. 

Section 69 — Note 1 

(1) Where a summons is not served as 
prescribed by the Code, no ccinvictitn 
can be had against any person for dis¬ 
obedience of summons under Section 174 
of the Penal Code. 1882 All WN 52 (52) 
** 1968 Rai LW 494 (495). 

( 2 ) Substituted service should not be 
resorted to unless, in spite of reasonable 
diligence, personal service is not practic¬ 
able. AIR 1923 Nag 55 (55) = 23 Cri L 
Jour 739 ** AIR 1963 Mys 239 (240) ;= 
(1963) 1 Mys LJ 148 = 1963 (2) Cri LJ 
293. 

(3) In case of personal service the 
tender must be a real tender of a docu¬ 
ment which is understood by the person 
to be served. AIR 1928 All 118 |119) = 

263 •* (i868) 5 Bom HCR 
(Cr) 20 (21) (DB). 

(4) Sub-section (3) provides for ser¬ 
vice of summons against an incorporat¬ 
ed company. The summons in such a 
case^ may be served on the secretary, the 
president and the members of the manag¬ 
ing committee. AIR 1944 Pat 210 (211) 
= 46 Cri L Jour 168 *• AIR 1929 Bom 
433 (436) = 31 Cri L Jour 495 (DB). 

(5) When summons is issued against a 
company some competent representative 
like the Secretary. Local Manager or 
other Principal Officer must be describ¬ 
ed both by name and by designation as 
representing the company and there 
must be some evidence of his repre¬ 
sentative character. AIR 1956 Cal 237 
(238) = 1956 Cri L Jour 617. 

(6) The mere refusal to receive the 
summons or to sign the receipt for a 
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70. Service when person summoned cnnnot be found.—Where tlie person 
summon^ cannot by the exercise of due diligence be found, the surninons may 
be se^ed by leaving one of the duplicates for him with some adult male mem- 
ber of his family, or, m a presidency-town/ with his sei-vant residing with Iiim; 
and the person with whom the summons is so left shall, if so required by the 
serving officer, sign a receipt therefor on the back of the other duplicate. 

^[1882 — S. 70; 1872 — S. 154; 1861 — S. 71.] 

[ ] For definition of ‘'Presidency-town”, .see the General Clauses Act, 1897, S. 3 (44). 

STATE AMENDMENT 

Gujarat 


In its application to the State of 
sHtute the words “City of Ahmedabad, 
1961). 


Gujarat for the words “presldencv-tnwu”. sniv 
Guj. Act XIX of 1961. S. lo (w. e. f. 4-U- 


71. Procedure when service cannot be effected as before provided—Tf ser- 
vice m the manner mentioned in Sections 69 and 70 cannot by the e.xercise of 


Section 69 ~ Note 1 (contd ) 

olTence under Sec- 

MOQV All 409 

Ai .1^ L 746 ** AIR 1925 

■atd ^ Jour 909 ** 

air 1923 Rang 146 (147) = 24 Cri L 
Jour 737. 

(7) The question whether there has 
been a preventing of personal service is 

® question of fact. AIR 
1928 All 118 (119) = 29 Cri L Jour 263. 

(8) ^rvice of notice under See. 488 
nas to be effected as contemplated under 
Section 68 read with Sections 69 and 70 

making an ex parte order against 
the husband. Mere publication of the 
notice m the Government Gazette can- 

purpose. AIR 1959 Pat 433 

Wr’ (50^^7*6*74): ’* 

[See also (1968) 9 Guj LR 116 (1181.1 

(9) Summons received by Head of 
office but not served personally on the 
Government servant before he left the • 

assignment — 
Held there had been no service in ac- 
cordance with Section 69 — Mere know- 
l^ge that summons was received -n 

air 1959 Mad 
165 (166) « ILR (1959) Mad 349 = 1959 
Cn L Jour 483. 

asking the Manager 

and the Standing Counsel of a factory 
to inform the occupier of the factory 
the date of hearing would not amount 

(?IC)“ 50^5??). 

(11) No valid service of summons - 

husband was wilfully 

service to attend Court 
Limitation for setting aside ex parte 

husband — Time starts 
knowledge and not 
(119) order. (1968) 9 Guj LH U6 

Section 70 — Note 1 

(1) In the absence of proof that the 
person summoned cannot, after exerc .se 
Of due diligence, be found, a service on 


an adult male member of the house or 
oJ? /Ilf darwan is illegal. AIR 1932 Cal 
62 (62) — 33 Cri L Jour 264. 

(2) The Court should have an affidavit 
irom the person who was entrusted wirh 
the service, that he has made his best 
endeavours to effect personal service 
and that he has been unable to do so 
-either because the person summoned 
has evaded service, or he cannot be 
found. 1882 All WN 170 (170. 171) ,Dtl) 

(3) A summons for attendance outside 
the presidency-town, cannot properly be 
served by leaving it with the servant of 
tne person summoned. It must be serv- 

duplicate summons 
with the adult male member of his 
family. 1899 All WN 13 (14) ** (1905) 

2 Cal L Jour 48n (48n) (DB). 

on female members of 
the family of the person to be summon- 
ea IS not warranted by this section 
air 1926 Lah 50 (50) J 26 Cri L lour' 

Of notice under Section 483 

contemplated under 
Section 68^ read with Sections 69 and 70 
before niaxing an ex parte order against 

publication of the 
notice in the Government Gazette can 

(434r-AIR 1959 kt 433 
(434) — 1959 Cri L Jour 1105. 

♦ If methods for service of summons 
followed by the process server had nut 
been complied with Sec. 70 before re 
sorting to service by alTixing a copy of 
summons to the house, the service 
under Section 71 would be bad in 1 ^ 
AIR 1963 Mys 239 (240) = 1963 Cri 

the Manager and 
the Standing Counsel of a factory to in 
J)rm the occupier of the factory the 

would not amount to 
502 (502)!'* All WK (HC) 

Section 71 — Note 1 

Unless the summons cannot aftt^r 
the exercise of due diligence be served 
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clue diligence be effected, the serving officer shall affix one of the duplicates of 
tlie summons to some conspicuous part of the house or homestead in which the 
person summoned ordinarily resides; and thereupon the summons shall be deem¬ 
ed to have been duly served. 

[1882 — S. 71; 1872 — S. 155; 1861 — S. 7?.l 

72. Service on servant of Government or of Railway Company.—(1) Where 
the person summoned is in the active service of the ®[Government] or of a Rail¬ 
way Company, the Court issuing the summons shall ordinarily send it in dupli¬ 
cate to tile head of the office in which such person is employed; and such head 
shall thereupon cause the summons to be served in manner provided by Sec, 69, 

and shall return it to the Court under iiis signature with the endorsement requir¬ 
ed 1)>- that section. 

(2) Such signature shall be evidence of due seiwice. 

[1882 — S. 72; 1872 — S. 158; Proviso; 1861 — Nil.] 

[“] Substituted for ‘Crown' by A. L. O., 1950. 

^ ♦ 'f ^ 

/3. Service of summons outside local limits.—^\Tien a Court desires that a 
summons issued by it shall be served at any place outside the local limits of its 
jui isdiction, it shall ordinarily send such summons in duplicate to a Magistrate 
within the local limits of whose jurisdiction the person summoned resides or is, 
tu be there served. 

[1882 — S. 73 — Same; 1872 and 1861 — Nil] 


74. Proof of service in such cases, 
(1) When a summons issued by a Court 

Section 71 — Note 1 (contd.) 
personally as provided by Section 69. or 
on an adult male member or servant as 
provided by Section 70. resort cannot be 
hi.d to the provisions of this section. 
Alii 1926 Cal 1208 (1209) = 27 Cn L 
Jour 715 (DB) AIR 1923 Nag 55 (55) 

= 23 Cri L Jour 739 ** (1968) 9 Guj LR 
116 (117, 118) ** 1968 Raj LW 494 (495). 

(2) The interpretation of the words 
“ordinarily resides " in Section 20 of the 
Code of Civil Procedure, may usefully 
he, considered in cases coming under 
this section also. AIR 1931 Pat IbO (160) 
32 Cri L Jour 740 AIR 1918 Nag 46 
(46) = 20 Cri L Jour 816. 

See also Notes under S. 20. Civil P. C. 

;3) No valid service of summons — No 
proof that husband was wilfully avoid¬ 
ing service to attend Court — Limita¬ 
tion for setting aside ex parte- order 
against husband — Time starts running 
from date of knowledge and not from 
date of order. (1968) 9 Guj LR IIG 

(119). 

(4) Summons should be served in ac¬ 
cordance with the procedure prescribed 
under Sections 68 to 71. 1964 All WR 

(HC) 502 (503). 

Section 73 — Note 1 

(1) Section 72 applies only to sum¬ 
mons issued by a Court of justice and 
not to orders of police-officers investigat¬ 
ing a crime under Chapter XIV of 
the Code. AIR 1918 Mad 815 (816) = 13 
Cri L Jour 733 (734). 

(2) A summons to a Sub-Inspector of 
Railway Police should be served through 


and when serving officer not present.— 
is served outside the local limits of its 


the Superintendent of Railway Police 
for the district. AIR 1925 Pat 553 (555) 
~ 26 Cri L Jour 965. 

(3) The principles laid down for ser¬ 

vice of summons in civil cases cannot 
be applied to service of summons in cri¬ 
minal cases in criminal Courts. AIR 
1959 Mad 165 (166) = ILR (1959) Mad 

349 = 1959 Cri L Jour 483. 

(4) It is the duty of the superior offi¬ 
cer who receives summons under Sec. 72 
to serve it on the person summoned. 
Refusal to serve it on any ground other 
than that the subordinate officer was 
not available for service amounts to 
contempt of Court. AIR 1958 Raj.293 
(294) = ILR (1958: 8 Raj 632 = 1958 
Cri L Jour 1348. 

(5) Petition under Section 488, Cr. 
P. C. — Non-applicant outside limits of 
jurisdiction — Only mode of service is 
personal service under Section 72 read 
with Section 69. Cr. P. C. — Publication 
in newspaper not prescribed by Cr. P. C. 
as mode of service. 1968 All WR (HC) 
76 (77). 

Section 73 — Note 1 

(1) There is no procedure provided, iq 
this Code, for service on a pei'son in a 
place outside India, as for instance hi 
England. AIR 1927 Rang 248 (248) ^ 28 
Cri L Jour 861. 

Section 74 — Note 1 

(1) This is one of the only three sec¬ 
tions, i.e., Sections 74, 528 and 539-A in 
the Code which allow proof by affidavit 
evidence. AIR 1952 J and K 28 (Pr. 4). 
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jurisdiction, and in any case where the officer who has serv(jd a summons is not 
present at the hearing of the case, an affidavit, purrorting to be made bef'Or« a 
Magistrate, that such summons has been sened, and a duplicate of d\c sinnm()ris 
purporting to be endorsed (in manner provided !>y Section 69 or Section 70) by 
the person to whom it was delivered or tendered or with whom it was left, shall 
be admissible in evidence, and tbe statements made therein shall be deemed to 
be correct unless and until the contrary is proved, 

(2)’ The affidavit mentioned in this section may be attached to the duplicate: 
of the summons and returned to the Court. 

[1882 — S. 74 — Same; 1872 and 1861 — Nil.] 

« 

V B. — WaiTant of Arrest. 

75. Form® of warrant of arrest.—(1) Every' warrant of arrest issued hv a 
Court under this Code shall be in writing, signed by the presiding officer, or in 
the case of a Bench of Magistrates, by any riiemher of such Bench; anci siiall 
bear the seal of the Court, 

(2) Continuance of warrant of arrest.—Every such warrant sh ill remain in 
force until it is cancelled by the Court which issued it, or until it is executed. 
[1882 — S. 75; 1872 — S. 159; 1861 — S. 76.] 

[®] See Form II of Schedule V. 


West Bengal 


STATE AMENDMENT 


In its application to the State of West Bengal, in Section 75 (1), for the word 
‘Magistrates’, substitute the words “Judicial Magistrates”—Presi. Act VIII of 1968, 
Section 3 and Schedule, item 25. 


SECTION 75 — SYNOPSIS 

1. Difference between summons and 

warrant. 

2. Requisites of a valid warrant of 

arrest. 

3. Form of warrant. 

4. General warrant. 

5. Special warrant. 

5. Conditional warrant. 

7. Effect of illegal warrant. 

8. “Until it is cancelled by the Court 

issuing it.^* 

9. “Or until it is executed.” 

1. Difference between . summons and 
warrant.— (1) A warrant addressed to a 
police-officer to apprehend an offender 
and to bring him before a Magistrate is 
not “a summons, notice, or order” with 
in the meaning of Section 172 of the 
Penal Code. AIR 1928 All 232 (233) t= 
30 Cri L Jour 203 ** (1906) 3 Cri L Jour 
117 (118) (DB) (Cal). 

2. Requisites of a valid warrant of 

arrest.— (1) An arrest in the wake of 

a warrant of arrest is deprivation of the 
personal liberty of the person arrest^. 
It is. therefore, incumbent upon the 
Magistrate to Issue a warrant strictly in 
accpMance with law. AIR 1968 Cal 220 
122ffl 1968 Cri L.J 604 « 71 Cal WN 
908 (liB). 

(2) Ai-j warrant which is not signed 
by the. authority is‘;uing it is invalid 
And any arrest made in execution of 


such warrant is illegal. AIR 1918 7-^at 
252 (253) = 19 Cri L Jour 1000 (DB). 

(3) The oll'icial designation of the per¬ 
son signing and the place of signing 
should appear on the face of the war. 
rant. (1872) 9 Bom HCR 154 059. 
160). 

(41 A warrant signed by a 'Magistrate 
at a place outside the limits of his juris¬ 
diction has been held to be illegal 
(1910) 11 Cri L Jour 570 (571) = 1910 

Pun Re Cr. No. 23 (DB). 

(5) The signature contemplated is that 
of the ollicer who is actually presiding 
at the time of the issue of the warrant. 
AIR 1932 Pat 175 (176) = 34 Cri L Jc-ur 
297 ** AIR 1932 Pat 171 (175) = 33 Cri 
L Jour 706 (DB). 

(6) The signature should be made 
with a pen and not a stamp so that its 
authenticity may admit of proof. But 
the affixing of a signature by a stamp 
IS only an irregularity which does not 
vitiate the warrant. (1883) 6 Mad 396 
(398) (DB). 

(7) Warrant bearing initials instead 
of full signature of Magistrate — Ir¬ 
regularity is curable. AIR 1956 Orissa 
97 (99) = ILR (1956) Cut 50 = 1956 Cri 
L Jour 635. 

(8) An omission to affix the seal 
renders the warrant invalid. AIR 1915 
Cai 737 (738) = 16 Cri L Jour 336 i336) 
(DB) •* AIR 1928 Lah 332 (333) = £9 

• f/J ** 18 Bom 636 (663, 

669) (DB) ** 1962 (1) Cr LJ 91 (93) (Raj) 
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Section 75 — Note 2 (contd.) 

[But see (1910) 11 Cri L Jour 570 

(571) = 1910 Pun Re Cr No. 23 iDBj. 
(Search warrant issued under the Gambl¬ 
ing Act. 3 of 1867 — Absence of seal is 
an irregularity curable under Sec. 537.)] 

(8) A warrant which is duly sealed 
and which does not in terms specifv 
the period during which it is to remain 
in force, is not rendered invalid mere¬ 
ly because it is attached to a piece of 
paper on which unsealed endorsements 
are made by the Court. AIR 1952 Trav- 
459 (Pr. 11) = ILR (1952) Trav-Co 133 
= 1952’ Cri L Jour 1592 (DB). 

(9) A blank warrant without specify¬ 
ing the addressee thereof is invalid. 
(1913) 14 Cri L Jour 142 (143) = 1913 
Pun Re Cr No. 16 (DB) ** 
AIR 1924 All 128 (129) = 24 Cri L Jour 
630. 

(10) A warrant addressed to “the 

bailiff of the Court” without naming of 
the bailiir is perfectly legal. AIR 1915 • 
Mad 225 (225. 226) = 15 Cri L Jour 

576. (Case of issue of a civil warrant.) 

(11) An endorsement of a warrant 
under Section 79 should be made by 
name to the person to whom it is en¬ 
dorsed. (1900) 4 Cal WN 85 (86). 

(12) A warrant should contain a dis¬ 
tinct and unequivocal intimation to the 
person to be arrested that he is the in¬ 
dividual meant to be apprehended. AIR 
1940 Bom 397 (399) = 42 Cri L Jour 205 
(DB) (1894) 18 Bom 636 (669) (DBJ *♦ 
AIR 1965 Ker 72 (72) = 1965 (1) Cr LJ 
296 = 1964 Ker LT 230. 

[See however AIR 1943 Pat 366 (368) 
46 Cri L Jour 322 (DB).] 

(13) Where a person is prosecuted for 
illegal disobedience to a warrant of 
arrest, the onus is on the prosecution to 
show that the accused was the per¬ 
son against whom the warrant had been 
issued. (1901) 28 Cal 399 (400, 401). 

(14) A warrant which does not specify 
a punishable offence, and which has 
been issued upon a statement, not suffi¬ 
cient to make out any offence, is illegal- 
(1871) 6 Beng LR (App) 129 (130) (DB) 

** (1875) 24 Suth WR (Cr) 58 (59) (DB). 

(15) The person executing the war¬ 
rant is bound to notify its sub¬ 
stance to the person arrested. If not, 
the arrest is not legal. (’99) 26 Cal 743 
(750) (DB) ** AIR 1924 Mad 555 (556) « 

25 Cri L Jour 563. 

(16) The Cr. P. Code nowhere em¬ 
powered the Magistrate, under the 
colour of exercising powers under Sec¬ 
tion 75, to send the warrant to a place 
outside India through Government of 
India for the extradition of the peti¬ 
tioner a procedure which the Cr. P. Cede 
n'^ver intended and unknown to it. 
AIR 1968 Cal 220 (228) = 1968 Cri LJ 
604 = 71 Cal WN 508 (DB). 


(17) Name and designation of person 
who was to execute warrant not men- 
tioned in the warrant — Warrant is 
defective — Defect not curable under 
Section 537. 1965 All WR (HC) 143 « 

1965 All Cri R 141. 

3. Form of warrant.— (i) a strict 
adherence to the form prescribed in 
Schedule V, Form No. 2, tends to pre¬ 
vent the warrant being granted ir. 
regularly, and without enquiry as to 

• whether the. circumstances justify its 
issue. (1864) 1 Suth WR (Cr) (Cir) 

7 (7). 

(2) Where any special or local Act 
does not provide a form of the warrant 
of arrest, the form prescribed by the 
Code should be adopted. (1894) 18 Bom 
636 (668) (DB). 

4. General warrant.— ( 1 ) A general 
warrant, or a warrant to apprehend all 
persons committing a particular offence 
is illegal. (1872) 9 Bom HCR 154 (159, 
160) ** 1895 Pun Re (Cr) No. 11, p 38 
(39). 

(2) A warrant to search any house, 
which the police-officer to whom it is 
directed may think fit, is illegal. (1912? 
13 Cr L Jour 832 (832) = 35 All 1 ** 
AIR 1924 Lah 247 (248) = 24 Cri L Jour 
633. 

5. Special warrant.— ( 1 ) A special 

warrant, can only be executed by the 
officer named therein. A warrant which 
can be endorsed over to another officer 
for' execution is not a special warrant. 
AIR 1929 Bom 157 (160) = 30 Cri L Jour 
595 (DB). 

(2) Warrant under Section 5 of the 
Public Gambling Act is a special war¬ 
rant — Operation of Section 75, Crimi¬ 
nal P. C. is barred. AIR 1948 Lah 81 
(83) = 49 Cri L Jour 150 (DB). 

6. Conditional warrant.— ( 1 ) A war¬ 

rant which provides that the person 
against whom it is issued should do a 
particular thing and that, if he does 
not' do so, he should be arrested is in¬ 
valid. (1894) 18 Bom 636 (659, 667) 

(DB). 

7. Effect of illegal warrant. — (1) Pro¬ 

ceedings in pursuance of an illegal war¬ 
rant, or a warrant issued without juris¬ 
diction, are void and resistance to the 
officer executing such a warrant is not 
punishable. (1907) 6 Cri L Jour 38 (39) 
(DB) (Cal) •• AIR 1933 All 759 (761, 
762) *= 34 Cri L Jour 1211 (DB) •• AIR 
1928 Bom 184 (185, 186) = 29 Cri L Jour 
317 (DB) ** 1962 (1) Cri LJ 91 (93) 

(Raj) (DB). 

8. “Until it is cancelled by the Court 

issuing it.”— (1) A warrant of arrest 

remains in force until it is cancelled by 
the Court issuing it. AIR 1952 Trav 
Co 459 (Pr. 11) = ILR (1952) Trav-Co 
133 = 1952 Cri L Jour 1592 (DB). 

(2) Court has a discretion, on suffi¬ 
cient cause being shown, to cancel the 
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for be taken—(1) Any Court issiringa warrant 

> t ^ Person may m tts discretion direct by endorsement on the 

uarwnt that, M su^ person executes a bond with sufficient sureties. for his atten- 

e^bv ^ specified time and thereafter until otherwise direct- 

the Court, the officer to whom the warrant is directed shall take such' seen- 
ncy and shall release such person from custody- 

. (2) The endorsement shall stgte^ , 

(a) the. number of sureties; 

(b) the amount in which they and the person' for whose arrest the warrant 
IS issued) are to be respectively bound; and 

(c) the time at which he is to attend before the Court. 

(3) Recognizance to be forwarded.—Whenever securitv ic n v 

Coirt" warrant is directed shall forward the bond to li'e 

[1882 — S. 76; 1872 — S. 160; 1861 — S. 181.]' 

Section 75 —' Note 8 (contd.) 

® summons instead. 

\ Magistrate has no 

power to direct a Sub-Divisional Magis¬ 
trate to issue a warrant cancelled by 
ham. AIR 1917 CaL 185 (186) = 13 C^'i 

fcaf WN 65a) 1 

Cancellation of a warrant need" 
a formal order on the record 

A 10 iD/ 4 rk All i _ 


air 1940 All 178 
Jour 500. 


(179) = 41 Cri L 


9. “Or until it is executed.”— ( 1 ) Ex- 
piry of returnable date in the warrant 
tSoo executability. AIR 

rP®l T 141 (142) 4= 1967 

Cn LJ 574 = 1966 BLJR 353. 

<2) A warrant retains its validity un- 

997 ^^oof 1 Cri L Jour 

227 (231;, 239) = 28 Bom 129 (SB). 

(3) A warrant, on which there is an 
endorsement for bail to be taken for the 
appearance of an accused on a certain 

j 3®® lapse on the expiry of 

t!?kP hp-f' direction to 

lapses, but the warrant 

IT'IZ^) TDir (CalV.®®®' ^ 

(4) Warrant not specifying a parti¬ 

cular period during which it is to re¬ 
main in force. Court issuing it giving 
adjournments to police officer concern, 
ea for arrest and production of accused 
on adjourned dates. .Warrant remains 
In force till it is executed by the arrest 
?D 1952 ,Trav:Co 459 

i5kA ^ (1952) Trav-Co 133 =s 

1952 Cri L Jour 1592 (DB). 

(5) A person should not be arrested 
after he had surrendered and been re- 

^917 Pat 17 ( 18 ) » 
18 Orl L Jour 526. (526) (DB). ' 

Sectlpn 78 ~ Note 1 

i^V A warrant of arrest issued against 
tt ^acaicltratit ^wttness may direct release 

[Vol. 7.] 3 A. M, 44 


secumy. (1881) 2 Weir 39 (39) 

^IR 1948 All 72 (74) = 49 Cri L Jour I 

section does not empower the 
Court to order the physical delivery of 
ine arrested person to another atr 
1948 All 72 174, = 49 Cri 1 (D,^? 

^ ^Sfrant not complying with.' the 
requirements of sub-section ( 2 ) is not 

Z ^^^VO) 7 Bom HCR -Cr) 

50 (55) (DB) ** AIR 1958 Cal 220 '•'’95) 

-^1968 Cri LJ 604 = 71 Cai Wn'Tos 

on Which the per- 
®."®®ted is to attend the Court. 

arrllteH person being 

arrested, the person may be arrested 

n909) 10 Cn L 
Jour 479 (480) (DB) (Cal). 

releise'^^rthi'^ endorsement directs the 
release of the arrested person on his 

police-officer 

td to SL C! not authoris- 

?190B1person. 
(1906) 6 Cn L Jour 275 (276) (Lah). 

a Snd^hl^f hP ^"^o^sement for taking 

of aCrtsC fhC " "l^^® warrant 

or arrest, the arresting officer 

power to enquire wheVer the p^erson 

the amount of 

persons“who°Lr*’abf/''to*'Veep‘c“n^o! 

967*'(9M) air 1926 Cai 

Issui B “"'y competent to 

oI a! per^oT^e^ore hYs'^o*w'^ 

320 m3r(DBK‘“ °"“®''' 

l= A? , g. ;yK "iS.! 

wiin a Daiiabie offence must contain ^ n 

(&r: L 

(Mad). Cri L Jour 430 t43ll 
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77. Wyants to whom directed.—(1) A warrant of arrest' Shall ordinaii^iy be 
directed to one or more police ofKcers, and when issued by U Presidency Ma^- 
tiate,* shall always bo so directed; but any other Court issiiing s^ch 'a Warraot 
may, if its immediate execution is necessary and no police’'Officer is 'finnledia 
available, direct it to any other person or persons; and sUch *-pereon oi^’peisdiii 
shall execute the same. , • e.- . i- oim 

(2) Warrants to several persons.—When a warrant is directed tb more officers 
or persons than one, it may be executed by all, or'by any. one lor imore, of) them. 

[1882: S.. 77; 1872: Ss. 161, 164; 1861.: Ss. 77, 79.] ^ ' i i 

[®] Magistrates in the City of Ahmedabad have, arid exercise, within' the limits of their 
jurisdictions, all the powers of a Presidency Ma^sttate under the Code of Crimi¬ 
nal Procedure, 1898, and all other ,laws in force—See Guj‘, Act XIX, of ''1961, 
Section 14 (3) (4-11-1961). 


hi 


* ' •» 


78. Warrant may be directed to land-holders, etc.—(1) A District Magistrate 
or Sub-Divisional Magistrate may direct a warrant to any landholder, farmer or 
manager of land within , his district or sub-division for the arrest of any es(>^p^ 
convict, proclaimed offender or person who has been accused^.o4 ai non-jbaiWbl^ 
offence, 'and who has eluded pursuit, j * ■ '-‘ti 

(2) Such landholder, farmer or manager shall acknowledge in tke 

receipt of the warrant, and shall execute it if the person for whose atre§t it w^ 
issued, is in, or enters on, his land or farm, or the land und^r his, cla^arge. ' rs 

(3) When the person against whom such warrant is '^fesiied is -arrested, 

shall be made over with the warrant to the nearest police officer, who .^^all ^cau^ 
him to be taken before a Magistrate having juri.sdictiou in the cas^^, ,yules^ secu¬ 
rity is taken under Section 76;‘ , , * i,%-. .V « ^ f* 

[1882: S. 78; 1872: S. 162; 1861: Nil.] i •*- ' ' 

STATE AMENthMENTS - , jj ... ‘ 

Gujarat: . U' .o v 

In its ^^^pbcation to the State of Gujarat the amendment made in S,|78 is thb same 
as that of Maharashtra.—See. Central Act XI of 196(!^ S. ^7. . u , <■ 

Maharashtra; .1.. 

(1) In its application tb the State of Maharashtra, in ^'ub-section (1) of Section 78, 
aftejr the words “or Sub-Divisional Magistrate”, insert the words ‘‘or Magishratei lOf the 
6rst class”.—Bom. Act XXIlt of 1951, S. 2 and Schedule (1-7-1953). 

(2) After the reorganization of the State of Borribay in' 195^-^the amendment, made 
in Section 78 by the above-mentioned Bombay Act is extended to the newly added 
areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 

by Bom. Act XCVII of 1958. , 

• f K' 

Mysor©; 

In its application to the State of Mysore the amendment made in Section 78 is 
the same as that of Maharashtra—-Mysore Act XIII of 1965,; Section 18 (1-10-1965), ■ )> 

Punjab: Haryand: Chandigarbt ■<> . 

In its application to tiie States of l^imj’ab' and Haryana and > the Union Territory of 
Chandigarh, for Section ^78 (1), substitute the following,\name[y:— ^ , “j 

“(1) A Districr Magistrate or a Chief Judicial Magistrate | or a Sub-Divisional 

Magistrate or any other Judicial Ma^strate of the first'class dir^^ct n '>k4rrint? 

_ 

(2) ']^e section is dlrectoiy and hot 

mandatory. IS^^Fun ^ i(Cl) No. 1. 
p. 1 m (DB)., -r • : 

(3) 'The provisions of Section 83 Over¬ 

ride the express direption contained in 
this section when'the Cbun issuing the 
warrant is that of the Presidency Magis¬ 
trate. Aljt 1940 Bom 39171398) -42 .Crk 

L. Jour 205 (DB). 


I'l 

•1 


Section 77 — Note 1 
(1) A warrai^t addressed, to “the Sub- 
Inspector of police of X” is perfectly 
legaP.' AIR 1918 Pat 613 (614) = 19 Cri 
L Jdbr 747 (DB) •* AIR 1924 Rang 383 
(384) = 26 Cri L Jour 845. 

V ^ 

[But'see AIR 1922''Oudh 224 (225) = 
24 Cri L Jour 14.] 


A 
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inv farmer or imann^er. of. land within the area of bis juristliction for 

uo^jor of any. escaped convict, piocl^inaed nffender or person, ^vho has Ijeen ac- 

Oised of a r^on-paUable, offence, and who; .has eluded pursuit.”—P^nj. Apt XXV .of 
1964, Sec. 2 and Schedule, jPt. I, item 23 (2-10-1964) and Act .31 ‘ of 1966 S« 29 
and 88 (1-11-19661 ' 

. Abu Area^—In its application to the Abu area of the State of Hafa-sthan, the amebd- 
Irnent made m Section 78 is the same as that made in Mahavashtia.—See Central Act 
XXXVU' of •1’956, Section 119. (l-ix:i956). 

/ I i ^ - . . . ' 1 

Union Territories (except ' Chandigarh): 

Iri-its ‘ application to the Union teiritories, Wor sub-sectinn (1) of Section 78, substi¬ 
tute the following, namely:—> 

\M A ®r a Chief Judicial Magistrate or any other Judicial 

Ma^^te of the first class or a Sub-Divisional Magistrate may direct a warrant to any 
land-holder, famer or manager of land within the area of his jurisdiction for the arre.st 

convict proclaimed offender or person who has been accused of a non- 
bailable offence and who has eluded pursuit*"—Act 19 of 1969, S. 8 and Schedule 
Item 24.(in Delhi on 2-10-1969). ’ 

West Bengal 

"nr n •“ o' West Bengal, in Section 78 (1), for the words 

Magistrate . substitute the words "Sub-Divisional Executive Magis- 

toate or. Sub-Divisional Judicial Magistrate”.—W. B. Act VIII of 1970, S. 3 and Sch. 
Item 34* u . * * 

to police 'otficer.—A warrant directed to any poboe 

noon ‘’y Ofher police officer wI,ose ' name is endorsed 

Upon tho: warrant (by the officer to whom it is directed or endorsed . 

^ [1882; S. 79; lj72: S. ^65; 1861; S. 80.J • , 


Section 79 — Note 1 

(1) A special warrant can be execut- 

Su 2.^]^ ofTicer named in it acd 

ranpot be endorsed over to any oUier 

execution. AIR 1929 Bom 157 
(160) = 30 Cri L Jour 595 (DB). 

(2) ^.endorsement under this section 

® made to process servers. 
(1900) 27, Cal 457 (460) (DB>. 

[But seeM968 All WR (HC) 629 (630) 
= 1968 All Cri R 409.1 * 

(3) An endoreement to the Sub.Inspec- 
tor of a particular thana will not enabic 
the head-con.stable who is temporarily in 
charge of the thana to execute the w'ar- 

^ ^^2 (143) = 

1813 Pun-Re (Cr) No. 16 (DB). 

(4) rt is immaterial, if the writing is 
on the watrant or on a separate piece 

fu farther hot nec^sary 

that the authorisation should be ad¬ 
dressed to the ‘endorsee so long as tlie 
authorization is blear, AIR 4931 Sind 89 
(92, 93, 94). J“ 32 Cri L Jour 916 (DB).**’ 

All Cr R 409 = 1988 All 
ym (HC) 629 (03O).l ^ ^ ' 

' (5) it ..is'not neeessary that the offi- 
fJal designatioir of the .endorsee should 
gp-.^vep, even though Form WO. 2 of 
schedule V, seeoM, to suggest that b(Hh 
uie name and the designation'should be 

•-'i.j 'ji,, •>.. ... , 


(6) An endorsement to “the ofi'ic.ix- ;n 
charge of a police-station" without the 

OfTicer being given is fiut 
sufficient. 1899) 4 Cal WN 85 (86r 

592 (594) = 196^^81 LJ 

(^Ker^^ 

®"dprsement by merely sub- 
Cal WN 5 

(8) An endorsement without signature 
ctoes not amount to ©ndorsement 

WR (HC) 629 (630) = 1?68 AH Cri 

(9) A warrant directed to a Sub In- 
s^ctor cannot be endorsed by the head- 

actually fillirjg the office of the Sub-In. 
speefor. (1900) 27 Cal 457 (459) (DB)! 

f directed to police officer 

ou^dp jurisdiction — He 
endorse it tp any other nolice 
dischar^ng duties outside juris 

1964 Raj 36 (38) = 1964Tl) c? i-J 359 
= 1963 Raj LW 642. ^ ^ 

“(11^ Section 79* does not ^ apply to a 

Section 5 of the- 

f452!**-^£^% T ;xiAll 449- 

L Jdur 052 (DBi /m 

AIR 1945 Ifag ^6, Diluted from.) .4* 
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80. NotiBcation of substance of warrant.—The police officer or other .person 
executing a warrant of arrest* shall notify the substance, thereof to the person 
to be arrested, and, if so required, shall show him the Warrant. 

[1882—S. 80; 1872—S. 176; 1861—S. 90.J ' 

[*] See Article s 21 and 22 of the Constitution of India, for protection against 


Section 79 — Note 1 (contdl 

150^ (DB? ^ ^ 

[But see AIR 1966 Mys 289 (292) = 

1966 Cri LJ 1280 = (1966) 1 Mys L.T 110 
** AIR 1966 Mys 207 (209) (DB) ** 1966 
Cri LJ 929 = (1965) 2 Mys LJ 584 iDB). 
(Want of endorsement as specified in 
Section 79 on order of detention under 
Defence of India Rules» does not render 
it invalid.) ** AIR 1955 All 231 (232) = 

1954 Cri L Jour 492.] 


( 12 ) Though a Superintendent of 
Police is appointed as the Principal of 
a Training School he remains a police- 
olTicer and is competent to execute a 
warrant under Section 79. AIR 195y J 
and K 56 (58) = 1959 Cri L Joui' 709 
(DB). 

(13) Warrant sought to be executed 
by constable six days after the date fix¬ 
ed for return — Warrant not cancelled 
— Wi;: : . nt continued to be valid — OlTi- 
cer in charge directed to execute, en. 
dorsing warrant for execution to ' con¬ 
stable — Endorsement not illegal. AIR 

1967 Pat 141 ■(1-42). 

* 


SECTION 80 — SYNOPSIS 

1. ‘Shall notify the substance. 

2. Show him the warrant if so requir¬ 

ed. 

3. EiTect of non-compliance with the 

section. 


Shall notify the substance.— (1) 

The police-officer or other person exe¬ 
cuting a warrant of arrest is bound to 
notify the substance of the warrant to 
the person sought to be arrested. (1896) 
23 Cal 896 (898) (DB) AIR 1918 Pat 
613 (615) = 19 Cri L Jour 747 (DB). 

(2) Order of detention under Rule 30 

(4) of Preventive Detention Act must 
be executed in accordance with require¬ 
ments of Section 80. (1966) 1 Mys LJ 

85 (94) = (1966) 5 Law Rep 108. 

[But see AIR 1966 Mys.207 (209) = 
1966 Cri LJ 929 « (1965) 2 Mys LJ 584 
(DB).] ^ 

(3) Provisions of Section 80 have no 
application to arrest made under Sec¬ 
tion 3-A - of Preventive Detention Act. 
AIR 1961 All 542 (544) = 1961 (2) Cri 
LJ 595 = 1961 All LJ 270 (DB) ** AIR 
1963 J and K 23 (24) = 1963 (1) Cri LJ 
765. 

(2) An arrest made without notifsring 

the substance of the warrant as requir¬ 
ed by this section is illegal. (1912) 13 

Cri L Jour 590 (590) (DB) (Cal). 

(3) Where the person arrested has a 
i*e^onable opporttmity of knowing on 


what charge he is being arrested, 'the re¬ 
quirements of the section are satisfied. 
AIR 1918 Pat 613 (615) = 19 Cri L Jour 
747 (DB)^** AIR 1932 Pat 171 (173) = 
33 Cri L Jour 706 (DB). :. 

(4) It is not necessary that the offi- 
cer or other person arresting another 
under a warrant, should in his report 
state the fact of his having notified the 
substance of the warrant as required by 
this section. AIR 1932 Pat 171 (173) = 
33 Cri L Jour 706 (DB). 

(5) It is not necessary for the prosecu¬ 
tion to prove that the police-officer noti¬ 
fied the substance of the warrant to the 
accused or showed him the warrant. 
AIR 1940 Pesh 10 (11) = 41 Cri L Jour 

. 543. 

(6) The section does not relate to the 
case of a person who is a fugitive and 
who wants to evade the arrest or wants 
tc forcibly resist any endeavour to arrest 
him.. 1955 BLJR 383 (384). 

2. Show him the warrant if so.requir- 

— (1) The person sought to be 

arrested is entitled to see if the . per¬ 
son arresting has authority to do so and 
to ask for inspection of the warrant. 
(1896) 18 All 246 (248) (DB) AIR 1924 
Mad 555 (556) = 25 Cri L Jour 563 ** 
AIR 1916 All 53 (54) = 17 Cri L Jour 
413 (414) *• AIR 1952 Sau 81 (Pr. 4) « 
1952 Cri L Jour 1208 (DB). 

(2) It is not necessary to show the 
warrant unless so required. AIR 1938 
All 120 (121) * 39 Cri L Jour 360 ** AIR 
1918 Oudh 162 (162) = 19 Cri L Jour 
641. 

(3) When so required, the warrant 
must be shown in such manner as to 
give the person to be arrested an op¬ 
portunity to read the same. (1899) 26 
Cal 748 (750) (DB). 

(4) For the arrest of a deserter from 
Army, the production of the written 
report of the commanding officer before 
the arrest is made is sufficient com, 
pliance with this section. AIR 1943 Mad 
280 (281) = 44 Cri L Jour 465. 

,3* Effect of non-compliance with tbe 
section.— (1) An arrest under a war¬ 

rant may be supported under Section 46 
(2) even without a notification of the 
substance of the warrant under this sec^ 
tion. AIRiil929 Cal 9174 (175) - 30 Cri 
L Jour 703 (DB) *• (1896) 23 Cal 896 
(898) (DB) •• (1899) 26 Cal 748 (749. 750) 
(DB) •• (1912) 13 Cri L Jour 590 (591) 
(DB) (Cal). • 

4 

(2) The illegality of an arrest yill not . 
vitiate a conviction for any substantive 
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^ 81. Pe^on arrested to b© brought before Court without delay.—The police 

olfacer or other person executing a warrant of arrest shall (subject to the pxovi- 

sions Section 76 as to security) without unnecessary delay® bring the person 

arrested before the Court before which he is required by law to produce such 
person. * 

[1882: S. 81; 1872: S. 183; 1861: S. 97.] 

[•] See Articles 21 and 22 of the Constitution of India. 

% 

82. Where warrant may be executed.—A warrant of arrest may be executed 
at any place in ® [India.] 

[1882: S. 82; 1872; S. 167; 1861: S. 83.] 

[•] Substituted for "the States" by the Code of Criminal Procedure (Amendment) Act 
(I of 1951), S. 2 (1-4-1951). 


83. Warrant forwarded for execution outside jurisdiction. (1) When a 

warrant is to be executed outside the local limits of the jurisdiction of the Court 
issuing the jfame, such Court may, instead of directing such warrant to a police 
ofhcer, foi^^d the sarne by post or otherwise to any Magistrate or District Superin- 
tendent of PoHce or the Commissioner of Police in a presidency-town® within the 
local limits of whose jurisdiction it is to be executed. 

• (2) The Magisfrate or District:'■ Superintendent dr Commissioner to whom 
Such warrant is so forwarded shaU endorse his name thereon and. if practicable. 

often?? 3 (cpntd.) . circumspection. AIR 1940 Bom 397 (398) 

which the person arrested *= 42 Cri L Jour 205 (DB) 

IS charged, unless there is a failure of . 


justice within Section 537 of Se CodV vide a saf?2u??H‘V. 1 
AIR 1917 All 85 f861 = 18 Cri 1. Tnur i w ^ Safeguard to a person who has 
666 (667). arrested, so that he is not arrested 


Section 81 — Note 1 ^ Proper authority having ap- 

.... Phed his mmd to the question of the 

. Like Article 22 (2) of the Consti- legality of the warrant and authorised 

tution Section 81 will not apply to a per- arrest outside its jurisdiction. AIR 1956 

son arrested under a law relating to pre* Bom 591 (591) = 1956 Cri L Jour 989. 
VentlVP HAton+inn A T 13 1 ooo _ _ 


yentive detention. AIR 1950 Pat 332 


(Pr. 16) = 29 Pat 4iF= Vf Cri L Jou^ warrant is sent for execu- 

1251. JP Magistrate of a district where 


Section 82 — Note 1 


a different language is in ordinary use, 
the warrant should be accompanied by a 


(1) The provisions of this section apply translation^ certified by the transmitting 

to search warrants by virtue of Magistrate to be correct, into such other 

Section 101 and therefore a search war- language or into English. In such cases 

rant can be executed at any place In it would be proper that the warrant 
^dia. AIR 1957 Madh Pra 7 (8) = 1957 should always be accompanied by a 

Cri L Jour 455 (1). letter m English requesting its execu. 

(2) Presidency Magistrate issuing war- Order) No 3 
rant and sending it to Spcretary, 

Home Department for onward ti^ansmis- " non-bailable warrant issued by 

Sion to Government of India for taking tne Chief Presidency Magistrate of Cal- 
further steps for securing presence of ® addressed to the “o/c concern- 

accused in India from Hong Kong to referred to the accused merely 

undergo trial — Held) issue of warrant . their names without reference to 
and procedure followed in transmitting pa^ess, description or occupation, and 
wahrant were not illegal, not even Ir- of the warrant a note was 

regular — Though provisions of E?rira- initialled by the said Magistrate. “For- 
dition Act (1962) could not tie availed warded to the third Presidency Magis- 
pf, that did not bar the req^sltlon made Bombay, for favour of execution 

by Extemhl Affairs MlnCrtry to author!- return.” It was held that the war- 

tl^ in Hong Koilg — Fugitive Offenders f,?”* must be dealt with strictly and that 


Act is not rendered inafemicable T_ _ 

In^ is fto.more a ifriti& bosse^bn — 1940 Bom 397 (399) « 45 

(AIR 1968 205 * ILK (1941) Bom 16 (DB) 

! f ’ IWy^sied.) « _ (5) City Magistrate of 6rii 

^ ui. ..t.fiecUon 63 r-'Note 1 ^, , > ® .®^®-“ 0 <ler Section i20. Pern 


anil tnai 

ause VI® question was ihvalid. 

n — 397 (399) « 42 Cri LJ 


xxu, neyarseu., . „ . (5), City Magistrate of Srinagar m 

; ^ ‘rt. ..t.fiecUon 63 r-'Note Ic, ,, . Seqtipn 420, Penal Co^, 

Should- ex^cised ^ith. the utmoS Calcutta, sent the s2Sl fw ex«u’ 


i 


\ 
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cause it to be executed in manner hereinbefore provided within the local limits 
of his jurisdiction. 

[1882: S. 83; 1872: S. 168, Paras 1, 2 and S. 170, Para 1; 1861: Ss. 87.] 

[•] For definition of “Presidency-town”, see the General Clauses Act, 1897, S. 3(44). 

STATE AMENDMENTS ' 

Gujarat: 


In its application to the State of Gujarat, the amendment made !n S. 83 is the 
same as that in (i) of Maharashtra.—See Central Act XI of 1960, S. 87 (1-5-1960). 

'•8 ' ' 

Maharashtra: 

(i) In its application to the State of Bombay, as formed byi S. 8 of the States Re¬ 
organisation Act, 1956, in sub-section (1) of Section 83, delete the words “in a presi¬ 
dency-town”.—Bom. Act LVI of 1959, S. 3 and Schedule (4-1-1960). 


(ii) In its application to the State of Maharjishtfa, in sub-spetion {l), qf Section, ,83, 
for the words “District Superintendent of Police”,subsHtute the, words “Superintendent 
of Police”; and in sub-section (2), for tlje words “District Superintendent”, substitute 
the word “Superintendent”.—Maha. Act XLVI ,of • 1962, S. 3 and Schedulp (1-7-1964). : 

(ili) Section 83 (2), so far as it applied to the .police in the town of Bombay, was 
repealed by the City of Bombay Police Act, 1902 (Bora Act IV of 1902), which i Act 
has now been repealed and replaced by the Bombay Police Act, 1951 (Bom. Act 
of 1951), S. 167(1) and Schedule I. By Section 167 W 'read with Schedyle HI, of 
the Bombay Police Act, 1951, S. 1 (2) of thp ,Co4e of Criminal Procedure, 1898, is so 
amended as to make the Code applicable to the Town of Bombay. The Bombay. Police 
Act, 1951, which applies to the whole Slate of Bombay, has come into force on 1-8- 
1951. 


(iv) Cities of Bombay, Nagpur and Poona have Commissioners of Police. 


Section 83 — Note 1 (contd.) 

tion to the Chief Presidency Magistrate 
of Calcutta through the Government of 
West Bengal. As the place was outside 
the jurisdictional limits of the Chief 
Presidency Magistrate he forwarded the 
warrant for execution to the Commis¬ 
sioner of Police and ordered the accused 
to furnish bail for appearance before the 
Srinagar Magistrate. It was held that 
Section 83 which conferred jurisdiction 
on the issuing Court to forward the war¬ 
rant for execution to the ^Commissioner 
of Police did not apply to the case and the 
Chief Presidency Magistrate as internal 
Court, on receipt of the warrant for exe¬ 
cution issued by an external Court, had 
no such jurisdiction. AIR 1955 Cal 277 
(278) = 1955 Cri L Jour 791 (DB). 

(6) Mere alTixing of initials instead of 
name of magistrate as required by Sec¬ 
tion 83 (2) amounts to an irregularity 
curable by Section"537, Criminal P. C. 
AIR 1956 Orissa 97 (99) = ILR (1956) 
Cut 50 = 1956 Cri L Jour 635. 

(7) Warrant directed to Sub-Inspector 
of Police Station without mentioning 
particular Police Station — Warrant sent 
to Chief Presidency Magistrate Bombay 
through the copiplalnant with forward¬ 
ing letter for execution — Held thi^t 
though the warrant wa^ irregular it 

not invalid inasmuch as the intention 
was that it should be executed under 


Section 83 (1). AIR 1956 Bom 591 (592) 
“ 1956 Cri L Jolir 989. , 

(8) Name of the authority for actual 
execution of the warrant should be left 
to the Court to which warrant is sent 
for execution. Issuing Court putting 
name of authority for actual execution, 
by mistake — Mere technical irregula¬ 
rity — Warrant is valid. AIR 1969 Cal 
340 (341) = 1969 Cri LJ 879 = 73 Cal 
WN 97. 

(9) Court receiving warrant for the 
purpose of execution is no't required to 
enter into the question of legality of the 
warrant that is received. AIR 1969 Cal 
340 (341) = 1969 Cri LJ 879 = 73 Cal 
WN 97. 

r 

(10) Section, 83 (1) is only a provision 
enabling Magistrate who i;55ues a war¬ 
rant to b|e executed outside his jt^isdic- 
tiqn to fi^ward the same to the, authori¬ 
ties witl^ toe local .^iimito of whose 
jurisdiction it .is to be executed, instead 
of directing toe w^arrant to a police offi* 
cer ap,d it does not specif the route or 
channd warrazlt ,iuay take. Fact that 
warrant was /oiTyarded to ■ ^ci^ery to 
Government who in tiujn. fomarded tpe 
same to Sub-Magistrate will not in any 
way affect validity of the Warrant or 
jurisdiction of the Magistrate tq execute 
the warrant. 1962 (1) C^i Uf,. 645 (646, 
647) = 1961 Ker LT 463. 
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dirtied to police officer for execution outside jurisdiction.— 
(1)!,When a warrant ■directed to a police officer is to be executed beyond the local 
•hrmts iotrtbe jurisdiction of the Court issuing the same, he shall ordinarily take 
It tot endorsement either to a Magistrate or to a police officer not below the rank 

ot an officer in charge of a station, within the local limits of whose jurisdiction 
the warrant is to be executed. 

(^) Such Magistrate or police officer shah endorse his name thereon and such 
endorsernent shall be sufficient authority to the police officer to whom the war¬ 
rant IS direct^ to execute the same within such limits, and the local police shall, 
il so assist such officer in executing .such warrant. 

(3)' menever there is reason to believe that the delay occasioned by obtain¬ 
ing the «idorseittent df the * Magistrate or police officer within the local limits of 
whose jurisdiction the warrant is to be executed, will prevent such execution, 
we, POh^^f. office tp whom it is directed may execute the ^ame without such 

enaorsem,^i^, in any place beyond the local limits of the jurisdiction of the Court 
which issued it. 

^*11(4)' This section applies also 4o the .police in the towns of Calcutta and 
Bombay. », 

[1882-^8, 84; 1872—Ss. 168^ 170; 1861—S. 84.] 


STATE AMENDMENT 

Maharashtra: i ' 

In its application to the City of Bombay, SecUon 84 was repealed by the City of 
Bombay Police Act, 1902 (Bom. Act IV of 1902),i S. 2 (1) and Schedule A. The said 
Uombay Act, however, has now been repealed by the Bombay Police Act, 1951 (Bom. 
Act XXII of 1951). S. 167 (1) and Sdiedule I. By S. 167 (3) read with Schedule HI 
mis Act of 1951 has so amended S. 1 (2) of the Code of Criminal Procedure, 1898, as 
to make the Code applicable to the City of Bombay. The Bombay Police Act 1951 
has been applied to the whole State from 1-8-1951. 


85. Procedure on arrest of person against whom warrant issued. When a 

warrant of arrest is executed outside the district in which it was issued the per- 

son arrested shall, unless the Court which issued the warrant is within twenty 

miles of the p ace of arrest or is nearer than the Magistrate or District Superin- 

tendent of Police- or the Commissioner of Police in a presidency-town" within 

the ’lo6al limits of whose jurisdiction the arrest was made, or unless security is 

Uken under Section. 76, be taken before such Magistrate or Commissioner or Dis- 
tnct Superintendent. 

[1882—S. 85; 1872—S. 169; 1861—S. 85.] 

[•] For the definition of “Presidency-town”, see the General Clauses Act 1897 
Section 3 (44). ’ 

STATE AMENDMENTS 

Gujarat; 


In its appUration to the State of Gujarat, the amendment made in S 85 is the 
as that m (i)'of Maharashtra.-^See Central Act Xt of I960, S. 87 (1-5-1960) 

Maharashtra: ' .1 " ' .,h.- 


same 


C to State of Maharashtra, in -Section 85 delete the words 

•' Bom. Act LVJ of 1959, S. 3 and Schedule (4*1-1960). 

Maharashtra, in S. 85. for the words -‘District 
;:>periotendeiit of Policy", and for the 

substitiito the word “Superintendent”.—Maba. Act XLVI 
A aud. Schedule (1^7-1964). acc vu-vi 

y *' * ■ > I r i ji > _ « . f . .. . 


=»upe^ enr-M.to. Act XLVI 
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(iii) Section 85, so far as it applied to the Town of Bombay, was repealed by the 
City of Bombay Police Act, 1902 (Bom. Act IV of 1902), which Act has beert repealed 
by the Bombay Police Act, 1951 (Bom. Act XXH of 1951), S. 167 (1) and Sfchedule iJ 
By Section 167 (3) read with Schedule III of the said Act, which applies to the Whole 
State of Bombay from 1-8-1951, SecHon 1 (2) of the Code of Criminal Procedure, 1898, 
is so amended as to make the Code applicable to the Town of Bombay. 

(iv) Commissioners of Police have been appointed for the Cities of Nagpur and 
Poona as well now. 


86. Procedure by Ma^strate before whom person arrested is 

(1) Such Magistrate or District Superintendent or CoiTimission,er sb^, if/'the per¬ 
son arrested appears to be the person intended Cpuit. which - t^ued; th^ 

warrant, direct his removal in custody to such Court: t ,-v< r 


Provided that, if the offence is bailable and such person li rbady arid willihl^ 
to give bail to the satisfaction of such Magistrate, District Superintendent oi^ 
Commissioner, or a direction has been endorsed under Section 76 on'the wdrfant 
and such person is ready and willing to give the security required by such 'direc¬ 
tion, the Magistrate, District Superintendent or Commissioner shall take such bail 
or security, as the case may be, and forward the bond to the Court which issued 
the warrant. 


• 'f 1 , U .1 - 

(2) Nothing in this section shall be deemed to prevent a police 
taking security under Section. 76. 

4 

[1882—S. 86; 1872—S. 170; 1861—S. 84.] 

(I 


Maharashtra: 


STATE AMENDMENT 


officer' from 

4 

. ill' 

. y * 4 

* • ' 



(i) In its application to the Stale of Maharashtra, in sub-section (1) of SeoHon 86, 
for the words "District Superintendent”, wherever they occur, substitute the words 
"Superintendent”.—Maha. Act XLVT of 1962, S. 3 And Schedule (1-7-1964). 

(ii) Section 86, so far as it applied to the Town of Bombay, was repealed by the 
City of Bombay Police Act, 1902 (Bom. Act IV of 1902), which,.Act is subsequently 
repealed by the Bombay'Police Act, 1951 (Bom. Act XXII of. 1951), S. 167(1)’ and 
Schedule I. By Section 167 (3) read with Schedule III of the Bombay Police Act, 1951 
(which applies to the whole State of Bombay from 1-8-1951), Section 1 (2) of the Code 
of Criminal Procedure, 1898, is so amended as to make the Code applicable to the 
Town of Bombay. 


Section 86 — Note 1. 

M) The Magistrate or other officer 
after satisfying himself that the person 
arrested appears to be the person in¬ 
tended by the Court which issued the 
warrant, has to direct the removal of 
the arrested mam in custody to the Court 
which issued the warrant. He is not en¬ 
titled to institute an inquiry under Sec¬ 
tion 186. AIR 1940 Bom 397 (398) = 42 
Cri L Jour 205 (DB):' (Provisions of Sec¬ 
tion 186 do not override those in Sec-> 
tions 75 to 86.) 

^ ' r • 

f 

(2) An elaborate enquiry as to the 
identity Of the person arrested is' n^ 
contemplated by Section 86 (1). The 

Magistrate is to be satisBed prima facie 
that the i^rson. arrested is the person 
mentioned in the warrant. 1962' (1) Cr 
LJ 645 (646) » 1961 Ker LT 463 •• (1965) 
69 Cal WN 113 (116) (DB) •♦.AIR'1965 


Ker 72 (73, 74) = 1965 (1) Cri LJ 296 * 

1964 Ker LT 230. 

« 

(3) Non-bailable warrant for arrest of 
accused issued by Judicial Magistrate ini 
Punjab State — In pursuance of warrant 
Superintendent of Police airresting ac¬ 
cused at Delhi and producing him before*- 
Additional District Magistrate, Delhi, 
who enlarged accused on ball on per¬ 
sonal bond vfjth one surety — Accused 
directed to appear before Judicial Magis¬ 
trate, Rupar on or before certain dat£^ 
and to produce certificate, of his having 
done so by certain date txfore him upto 
which date bail was granted — 
that Additional District Magistrate had 
no jurisdictibn to extend operation of 
bail bond and enquire from Superin¬ 
tendent of Police'at-Chandighrh whether 
there' were other charges againrt accus¬ 
ed. 1966 Cri LJ 863 (866) « (1966) 68'^ 
Pun LR (D) 46. o ^ ‘ 
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C.—Proclamation and Attachment. 


87. Proclamation for person absconding.—(1) If any Court has reason to 
believe (whether after taking evidence or not) that any person against whom a 
warrant has been issued by it has absconded or is concealing himself so that such 
warrant cannot be executed, such Court may publish a written proclamation re- 

<]uiring him to appear at a specified place and at a specified time not less than 
thirty days from the date of publishing such proclamation. 

(2) The proclamation shall be published as follows:— 

(a) it shall be publicly read in some conspicuous place of the town or 

: village in which such person ordinarily resides; 

<b) it shall be affixed to some conspicuous part of the house or home¬ 

stead in which such person ordinarily resides or to some conspicuous 
place of such town or village; and 

, (c) a copy thereof shall be affixed to some conspicuous part of the Court- 
■- house; 

(3) A s^tatement in writing by the Court issuing the proclamation to the 
etfept that the .proclamation was duly published on a specified day shall be con¬ 
clusive evidence that the requirements of this section have been complied with 
and that the proclamation was published on such day. 

' [1882—S. 87—Same; 1872—Ss. 171, 353. para. 1; 1881—Ss. 183, 189.] 


SECTION 87 — SYNOPSIS 

1. Proclamation, when can be issued. 

2. Proof of issue of warrant. 

3. ^Has absconded or is concealing 

himself.** 

“Not less than thirty days from the 
date of publishing.** 

5. Publication of the proclamation “* 

Sub-section ( 2 ). 

6 . Statement in writing by Court 

Sub-section (3). 

7 . Revision. 


(5) The provisions of Sections 87, 88 
would not be available for securing pre¬ 
sence of persons alleged to have com¬ 
mitted contempt. AIR 1963 SC 692 (697) 
= 1963 (1) Cri LJ 633 = (1963) Supp 1 
SCR 40. 

2. Proof of issue of warrant.— ( 1 ) A 

warrant of arrest can only be proved by 
the production of the original or by 
secondary evidence and not by merely 
proving a proclamation under this sec¬ 
tion. AIR 1944 PC 54 (57) = 45 Cri L 
Jour 721. 


!• Proclamation, when can be issued.— 

(1) The processes of proclamation and 
attachment are. exceptional remedies and 
should not be issued as a matter of 
course whenever a warrant fails of its 
effect. (1965) 3 Suth WR (Cr) 63 (63) 
(DB). 

(2) Where the warrant issued by a 
Magistrate is without jurisdiction or 
does not fulfil the requirements of law, 
the issue of a proclamation under the 
section would be Illegal. (1912) 13 Cri 
L Jour 796 (797) (DB) (Bom) ♦* (1909) 
JO Cri L Jour 306 (309) = 5 Nag LR 
125. 

(8) The simultaneous issue of a war¬ 
rant and proclamation is not legal. AIR 
1943 Pat 366 (389) = 46 Cri L Jour 322 
(DB) •• (I960) 62 Punj LR189 (190,191) ** 
air I960 Pat 160 (161) = 1960 Cri LJ 
501.- • 

(4) ,The Court Issuing t)ie proclama- 
tton ipiust have reason tp believe that 
the, person against whom the warrant 
h^^been Issued has absconded •or is con- 
Cie^^ing, himself for 1;he purpose of avoid¬ 
ing me executtm of the war/(ant. AIR 
1541 Mad.j289f^»0) = 4^ Cri L, Jour 11; 
” AIR 1022 475 (478, 477) *= 23 Cri 

L Jour ,454. 


3. “Has absconded or is concealing 
himself.**— (i) it matters not if a person 
departs from his place or remains in it, 
if he conceals himself. In either case 
he is said to “abscond”. AIR 1943 Oudh 
325 (328) — 44 Cri L Jour 804. 


(2) From the mere fact that a person 
IS absent it should not be readily as¬ 
sumed that he is an absconder without 
due enquiry and notice. (1886) 2 Weir 
40 (40). 


(3) A person cannot be said to be ab¬ 
sconding or concealing himself where he 
flies a petition against the order 
issuing the. warrant and takes steps to 
procure ^ order of a superior Court 

be allowed to remain on 
atS warrant has been issued. 

AIR 1922 Lah 475 (476. 477) = 23 Cri L 
Jour 454.’ 


(4) mere fact that an accused per- 
TOn at»conded is not sufficient proof of 

L Jour 557 (558) 
(Cal) AIR 1931 Lah 38 (41) ,= 32 Cri 

(DB) •* AIR 1927 Pat 257 
iS£iO) =* 28 Cri L ,7oui: 497 (DB). 


4 . Not less than thirty days from the 
date of publishing.**^ ( 1 ) The proclama¬ 
tion issued under this section should fix 
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Section 87 — Note 4 (contd.) 
a dale not less than thirty days from the 
publication for the appearance 
ot the absconder. Otherwise the pro- 
c amation IS illegal. AIR 1948 Lah 151 
(152) - ILR (1947) Lah 615 = 48 Cri 
L Jour 624 ** AIR 1955 Punj 18 (20) = 

L Jour 

Sau 145 (146) = 
Juur 1833 (DB) ** AIR 1919 
"T 21 Cri L Jour 210-(DB) 
(1907) 6 Cri L Jour 332 (333) (Mad). 

[But see AIR 1934 Lah 987 (988) = 
36 Cri L Jour 457 (DB).] 

(2) The section is imperative in this 
re«;pect and a non-compliance therewith 
Will render the proclamation and all fur. 
tner proceedings in pursuance thereof 
null and void. (1895) 5 Mad L Jour 215 
^217- 218) (DB) ♦* AIR 1958 Raj 167 (168) 
- ILR (1958) 8 Raj 107 =s 1958 Cri L 
Jour 965 ** AIR 1955 Punj 18 (20) = 

= 1955 Cri L Jour 
318 (DB). (Section 537 cannot be made 
applicable in such a case.) ** AIR 1948 

<1947) Lah 615 = 
48 Cn L Jour 624 *• (1895) 19 Mad 3 (4. 
5) (DB) 1969 Cri LJ 826 (826) (Mys) 
= (1968) 2 Mys LJ 630 ** 1967 Cr LJ 
n20 (1121) = 68 Punj LR 865 ** 19To 
Raj LW 70. 

* 

.>. Publication of the proclamation “”■ 
Sub-section (2).— (l) The requirement 

as to publication in accordance with 
Clauses (a), (b) and (c) of sub-section (2) 

IS rnandatory. AIR 1919 Lah 57 (59) = 

Vi ^ ^19 (Requirements 

ot Clauses (a) and (c) not complied 

witn.) ** AIR 1954 Sau 145 (146) *=1954 

Cri L Jour 1833 (DB) (1895) 19 Mad 3 

(•!• 5) (DB) =** 22 All 216 (218) ** 1960 

All WR (Sup) 15 *• 62 Punj LR 189 (li90. 
191), 

[See however AIR 1938 Oudb 80 (81) 

= 39 Cri L Jour 154 (DB).] 

[But see AIR 1917 Lah 438 (439) = 

18 Cri L Jour 979 (DB) AIR 1942 Lah 
214 (215) = 43 Cri L Jour 791J 

(2) No presumption under Sec. 114, 
illustration (e) of the Evidence Act can 
be diawn that the requirements of the 
section have been duly observed and 
proclamation published as provided 
therein. (1884) 7 Mad 436 (438) *♦ (1886) 

13 Cai 197 (199) (DB). 

[But see AIR 1942 Lah 214 (214) = 

43 Cri L Jour 791 »• AIR 1938 All 220 
(221) = 39 Crf L Jour 570.] ^ ' 

r 

6. Statement in writing by Court — 
Siib-scction (3).— (1) Where no state¬ 

ment in writing is recorded under sub- 
section (3) and there is nothing to show 
that the provisions ’ of' sub-section (2) 
have been complied with, the proclaiha* 
tion cannot be considered to be iri' 'ac¬ 
cordance with law. ' (1900) 22 All 

< 218 k .. , , r ,1. . ,, - .f 

[See also AIR 1954 Sau 145 (145)^ = 
1954 Cri L Jour 1833 (DB).l 


(2) Where neither the proclamation 

legal 

formalities have been complied with an 
order of confiscation passed un^r 
tion 88 would be illegal. (1912) 13 Cri 
L Jour 293 (294) (DB) (Bom). 

(3) The burden of proving that there 
was due proclamation under this sec* 

prosecution. (1884) 7 
(438) AIR 1917 Mad 652 f652) 
= 17 Cn LJ. 78 (DB).’ 

order under 

tnis sub-section does not state that the 

published on 
date, the Court is not pre- 
eluded from questioning the legality of 

1936 .Pat 249 
T 1 ? ^ Jour 318 ** AIR 1948 

4S rr- ) r L®'’ 61S = 

48 Cn L Jour 624- 


LJ 


I (5) Where the proclamation issued 

^ thirty days from 

the date of publication for the appear- 

of the absconder, a statement under 

IwM be . conclusive 

evidence of the fulfilment of the re- 

quirements of this section. AIK 1948 

(1947) Isah 615 = 
48 Cn L Jour 624. l 

^ (6) This section does not expressly or 
by implication -make the pibclamation 
equiYyalent to notice to the public of its 
contents or even to rthe inhabitants of 
the town or village where it is publish¬ 
ed. AIR 1944^ PC 54 (57) = 45 Cri L Jour 
721. 

(7) No presumption under sub-sec. (3) 
of Section 87 arises where the require¬ 
ments of this section have not been com¬ 
plied with or where the Court issuing 
the proclamation has failed to record 
any statement that the proclamation was 
duly published on the specified day. AIR 
19o8 Raj 167 (168) = ILR (1958) 8 Raj 
107 = 1958 Cri L Jour 965. 

7. Revision.— (i) When'tHe proclama¬ 
tion does not comply with the require¬ 
ment of the section, the proceedings con 
be set aside in revision. AIR 1948 Lah 
151 (152) = ILR (1947) Lah 615;** 48 
Cn L Jour 624 ** AIR 1958 Raj 167 (169) 
~ ILK (1958) 8 Raj lOT = 1958 CH L 
Jour 965 AIR. 1954 Sail 145 (146) = 
1954 Cri.L Jour 1883 (DTB) AIR 1919 

Lah 57 ( 59 ) 3 a 21 Cri D Jour'210 (D^.' 

(2) Court will ^riot entertain an 

application on behalf of an accusied per- 
TOn agairist whom proclamaridn' has 

been issued until t’ViA - .v> 


been issued until has' * surrendered. 
Even after surrendpring^ the proper .pro- 
cedure feft* the accused is td'apply to .the 
Magistrate himself'-m the-first iri^ance 
and a revision Win lie'Ifitfin' thfe Mails'-' 
tfc-ate's decision on ^ch application. 
(1870) 2 NWPHCR 441 (443) (PB) *• 1968 
Raj LW 187 (189). (An objectioji that 
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88. Attachment of property of person absconding,—(1) The Court issuing a 
proclamation under Section 87 may at any time order the attachment of any pio- 
pefty^ movable^ or immovable, or both, belonging to the proclaimed person. 

(2) Such order shall authorise the attachment of any property belonging to 
such person within the district in which it is made; and it shall authorise the 
attachment of any property belonging to such person without such district when 
endorsed by the District Magistrate or Chief Presidency Magistrate within whose 
district such property is situate. 

(3) If the property ordered to be attached is a debt or other movable pro¬ 
perty, the attachment under this section shall be made— 

i (a) by seizure; or ' 

'b) by the appointment of a receiver; or 

(c) by an order in writing prohibiting the debvery of such property to the 
^ proclaimed person or to any one on his behalf; or 

(d) by all or any two of such methods, as the Court thinks fit. 


(4) If the property ordered to be attached is immovable, the attachment under 
this section shall, in the case of land paying revenue to §[the State Government]. 

be made thrqugh the Collector of the district in which the land is situate, and 
in all other cases— 

/e) by taking possession; or 

^f) by the appointment of a receiver; or 

i (g) by an order in writing prohibiting the payment of rent or delivery of 

property to the proclaimed person or to any one on his behalf; or 

' (h) by all or any two of such methods, as the Court thinks fit. 


Section 87-Note 7 (contd.) 

the proclamation issued by Magistrate 
not in accordance with Section 87, 
cannot be allowed to be raised for first 
time before High Court.) *• 1970 Raj 
LW 70. 

SECTION 88 — SYNOPSIS 

1. Object. 

2* Which Court can order attachment* 

3. Sta^e at which attachment can be 
ordei^ed. 


4. Property which can be attached. 

5. Mode of attachment. 


6. Attachment by Civil Court. 

7. Forfeiture of attached property. 

8. Decision of claims and objections to 

attachnlent — Procedure. 


9* Sale of attached property. 

10. Setting aside sale. 

11. Suit to recover property from Gov¬ 

ernment or auction-purchaser, 
whether lies. ^ 


12. Order oh claim, whether open to 

reyision. • 

1 1. .Object.^— (1) The objectT'of thd sec- 
tiifti Is •to..TOrapel ^ accused person to 
appear iin.^olbedtence to a summons or 

issued' by Criminal Courts. 
AIR 1937.jPatiJ«2v(642'> *• AIR i963 SC 
692 (M71 = 1963 (1) Cri LJ 6^ 

ijlfhct can order a^tach> 
moidj—' It is ^ly the Court issuing 
the i)^qcyamat|iop, that is empowered to 


order an attachment under this section. 
If the property to be attached is in a 
District outside that of the Magistrate 
issuing the order, the order must be en¬ 
dorsed by the District Magistrate or 
Chief Presidency Magistrate within 
whose jurisdiction the property sought 
to be attached is situate. AIR 1930 Pat 
347 (347) = 31 Cri L Jour 494. 


(2) Proceedings of attachment and sale 
under -Section 88, can be taken only by 
the Court which has issued a valid pro¬ 
clamation within the provisions of Sec- 
tion 87. AIR 1955 Puni 18 (20) = ILR 
(1955) Punj 602 = 1955 Cri L Jour 318 
(DB) ** 1967 Cr LJ 1120 (1121) = 68 
Pun LR 865 ** AIR I960 Pat 160 (1611 
= 1960 Cri LJ 501 •* 1970 Raj LW 70. 


o# at which attachment can 

ordered.^ (1) The Court is empowered 
Jo order the attachment at any time. 
The Court can thus issue a proclaraa- 
tion against an absconding offender under 
Section 87 and simultaneously order the 
attachment of hjs property under this 
section, AIR 1943 f^at 366 .(369) =* 46 

SH 322^(M) ** (1902) 6 Cal WN 

880 ( 681 ) =. 2 ^ Cal 417 (DB). 

(2) Before'ah order foi^ attachment 
can 1^; parsed under this section: it is 
^es^ry .that a warrant ^or arrest must 

* 1. it must be 

established that the accused has abscond¬ 
ed or edacealed himself for the pur- 
evading arrest. AIR 1942 Mad 
289 <289, 290) ^ >43 Cri L Jour 11 *• AIR 
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property^ ordered to be attached consists of live-stock or is of a 
penshable nature, Ck,urt may, if it thinks it expedient, order immediate sale 

Court P™'=eeds of the sale shall abide the order of the 

tion liabilities of a receiver appointed under this see¬ 

the Code of ctv^l Wdure 1882 • “ 

1 ■ ” ’ f ^ aoy person other than the proclaimed person, on the ground that 

? ='?; :sLS Sr? 

qu.red into, and may be allowed or disallowed in whole or in p^t: 

Provided that any claim preferred or objecdoh made within the period allow 

£ ”! a;.rf”r,s- 

s-.c-'s; 

M^is’^ratVor^Ch- attached, under an order endorsed by a D^Wct 

sub^secttn the^ piovisionl' of 


Section 88 — Note 3 (contd ) 

1943 Pat 366 (369) = 46 Cri h Jour 32 

a warrant of attachment i 
section a presumptioi 
that the proclamation under Section 8 
nas been issued arises under Evidenc 

^noo illustration (e). AH 

1938 All 220 (220) = 39 Cri LJ 570. 

which can be attached.— 
Court can attach both move 
able and immovable property at th< 
time-.. (’69) 4 Mad HCR (App 

xiviii (xlviii). ' 

« 

(2) Where the property is subject h 
a mortgage at the time of the attach 
ment, the attachment will operate onls 

Am^flvVat'e^ ,672')!'^ redemption 


. (.3) Word “property” includes the 
rignts and interests of persons who, as 

undivided family, are 
property of the family, 
^nat has to be attached under the sec¬ 
tion in such a case is the share of the 
defaulting member. AIR 1917 Mad 366 
(367) == 17 Cri LJ 296 (FB). (Over¬ 
ruling 2 Weir 43.) . 


(4) It has'heen held that where the 
property to be attached is only the in¬ 
terest of a member of a Hindu joint 
family the only procedure that can be 
adopted is to appoint' a receiver for the 
collection and realization of the ab¬ 
sconders share in the Income of the pro- 
perty. attached. AIR 1951 Hyd 8L 
(Pr. 6) = ILR (1952) Hyd 184 = 52 Cri! 
L Jour 707 (1)^ (DB). . .. . 


(5) A. son born to the absconder sub--’ 
sequent to the attachment of his 
share and before sale is entitled to have 


ATT> attachment. 

AIR 1917 Mad 366 (367, 368) = '17 Cri 
L Jour 296 (FB). 

(6) Where a Hindu coparcener dies, 
his widow is entitled to maintenance 
out o£ the property in the hands of the 
surviving coparceners and such right 
can be enforced against the property 
even after its attachment under this 
section. AIR 1938 Bom 321 (324). 

5. Mode of attachment.— (i) xhe ac¬ 

tion of a police-officer executing a war¬ 
rant of attachment under this section in 
^gging the walls or floor to remove the 
frames embedded therein amounts to an 
irregularity. Resistance to th6 officer 
under such circumstances does not 
amount to an offence under Section 332, 
Penal Code. AIR 1930 Pat 387 (387) « 
31 Cri L Jour 937, 

(2) Mere order of attachment made 
on order sheet is not sufficient to 
assume attachment of land. Taking 
of actual possession or at least mining 
an explicit order prohibiting parties 
Soirig upon the land is necessary. 
1962 BLJR 405 (410). 

6. Attachment by Civil Court._ (1) 

Where the actual attachment by the.Cri¬ 
minal Court wafe subsequent to 
attachment made by the Civil Court, a 
sale held in?^ pursuance r of the ;fD#mer 
cannot affect the rights of the ? attach!. 
ing decreorholder under the latter, i AJB- 
1929 Bom 200 (200) •• (1912) ISJ^Crl-fL 
Jour 568 (569) = 6 Low’Bur Rul 57. 

/ ■ I f ^ ■ \ 'P^9i 

7. Forfeiture of -attaeikedr j^ybjperty.-f 
(1) The words “at the disposal' of, the 
State Government” meih that trie pto- 
parties come under the ^absolute cbntrol 
of the State Govemfnent to dispose of 
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vj;»n ^G^-^very such claim or objectiott shall be inquired into by the Court in 
which it is preferred or made: 

i ‘'Prodded'that, if it is pi-eferred'or made* in the Court of a District Magistrate 
or Chief Presidency Magistrate, such Magistrate may ■ make it over for disposal to 
any Ma^strate of the first o; second class or to.aay Presidency Magistrate, as the 
case may be, subordinate to him. , 

(6D) Any person whose claim or objection nas been disallowed in whole or 
in part by an order under sub-section (6A) may, within a period of one year from 
the date of such order, institute a suit to establish the right which he claims in 
respect of the property in dispute; but subject to the result of such suit, if any, 
the order shall be conclusive. ’ 

(6£) If the proclaimed person appears within the time specified in the procla¬ 
mation, the Court shall make an order releasing the property from the attach¬ 
ment.] ! ; 

(7) If the proclaimed person does not appear within the time specified in 
the proclamation, the property under attachment shall be at the disposal of the 
JlState Government], but it shall not be sold until the expiration of six months 
from the date of the attachment J[and until any claim preferred or objection 
made under sub-section (6A) has been disposed of under that sub-section], unless 
it is subject to speedy and natural decay, or the Court considers that the sale 


Secfton 88 ~ Note 7 (contd.) 
or deal with them. • in whatever manner 
it .may seem most appropriate and con- 
venient. (1883) 9 Cal 861 (863) (DB) *• 
(1875) 23 Suth WR (Cr) 30 (31) (DB). 

(2)' The abgponder cannot maintain a 
suit for posse'ssion of the confiscated 
property unless he has otherwise ac¬ 
quired a title to the property subsequent 
to the order of confiscation. AIR 1923 
Bora 198^(198, 199) (DB). 

;(^) In a suit brought to enforce a 
mortgage over the property, if the Gov¬ 
ernment is not impleaded as a party, 
the right of the Government as well as 
a purchaser from the Government to 
redeem the mortgage is not lost. Where 
the Government has sold the property 
to a third person before the suit on the 
mortgage, the purchaser is a necessary 
party to the suit but the Government is 
not a necessary party. AIR 1937 Pat 
642 (642) •* AIR 1930 Mad 1017 (1020) 
(DB). 

(4) If the proclaimed person appears 
or is arrested within the time specified 
In the proclamation, the attachment will 
ce^e. AIR 1934 Pat 181 (182) = 35 Cri 
L Jour 682 (1^). 

8. Decision of claims and objections 
to attachment — Procedure.— (1) Sub- 

sections (6-A)‘to (6-E) prescribe a com¬ 
plete Code foi^'the purpose of d@terthlna- 
tion of the questions which pro¬ 
perly fall to be 'considered in the con¬ 
text of' an application making a claim 
or preferring an objection with regard 
to^ attachment <vinder Section 88. AIR 
1955 Cal 524 (525) » 1955 Cri L Jbur 
1843 (BB). 

■*(2l^%here a claim or an objecUon is 
preferred with respect to attached pro- 
pCrtV thfl'^'lew conjoins the Magistrate to 
Itr^BBtlgate It and come to a decision. 


AIR 1955 All 127 (127) = 1955 Cri L 
Jour 331. 

(3) Where opportunity to make claim 
or prefer an objection could not be 
availed of for sullicient grounds the 
Magistrate hcis jurisdiction to enlarge 
the time by giving the party affected 
further opportunity to contest the pro. 
ceedings provided of course the claim 
was initially made within the time 
limited by the law. AIR 1955 Cal 524 

(525) = 1955 Cri L Jour 1343 (DB). 

(4) The word ‘interest’ in sub-sec- 
tion (6-A) cannot be limited to mere 
claim of possession. AIR 1955 Cal 524 

(526) = 1955 Cri L Jour 1343 (DB). 

(5) In an inquiry under sub-sec¬ 

tions (6-A) to (6-E) the Magistrate is not 
merely concerned with the question of 
possession only. AIR 1955 Cal 524 (525. 
(526) 1955 Cri L Jour 1343 (DB). 

(6) Where the Magistrate asks the ob¬ 
jector to pick out things belonging to 
him from one of the boxes, but the ob¬ 
jector protests against the procedure and 
refuses to take just small portion of 
the things belonging to him and leaves 
the Court-room, the withdrawal under 
the circumstances can never be inter¬ 
preted as withdrawal of the objections. 
AIR 1955 All 127 (127) = .1955 Cri L 
Jour 331. 

(7) It is only the final order made 
after an inquiry contemplated in sub¬ 
section (B'A) which is, to,be considered 
as conclusive, .where a claim petition 
was dismissed for default but was sub- 
sequenUy revived by an application it 

alleged conclusiveness 
Of the order of (^missal could not, pos- 
Sibly relate back to a point of time 
When the proceedings were said merely 

ATD account of non-proseqution. 

AIR 1955 Cal S24 528) * I 955 Cri L 

Jour 1343 (DB). ' ^ ^ 
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would be ior the benefit of the owner; ya either of which .cases th©XC(urt may 


Ji d. 


cause it to be sold whenever it thinks fit. 

[1^82: S. 88; ^872: Ss. 172, 353, paras, 2, and 3; 1861:. Ss. 184 and 189.] 
[•] Now see Order 40 of the Code of Civil Erocedure, 1908. 


V/ 


t 


If] Sub-sections (6A) *to (6E) were inserted by the Code of Crimihal 
(Amendment) Act, 1923 (XVIII of 1923), S. 13. ■ 


.'IJ ' 


[J] Inserted, ibid. 

[§] Substituted for ‘Provincial Government’ by A. L. O., 1950 

OBJECTS AND REASONS 


Vf, 


Procedure 

« 

IC (s r 


1 




f.’i 


^®-^^'^b-sections (6A) to (6E).—“The sub-secHons which the Bill-adds-,;to Sec¬ 
tion 88 imply that the Court which issues an order of attacjunent or endorses the same 
under sub-sertion (2) is to investigate and determine a claim or. objection. We think 
that a limited power to transfer claims and objections for disposal to subordiiiate Magis¬ 
trates would be useful and we have, therefore, provided (see proviso to sub-section (6C)) 
that Dj^trict Magistrates may transfer such cases to Magistrates not below the rank of 
Second Class Magistrates, and that Chief Presidency Magistrates may likewise transf^f 
crises to Presidency Magistrates subordinate to them. The other amendments made in 
this clause are consequential upon this.”—S.C.R. (XVIII of 1923); 


Section 88 — Note 8 (contd.) 

(8) Section provides a procedure for 
determining whether the attached pro¬ 
perty belongs to the proclaimed person 
or not. Therefore the State can always 
raise a question whether the property 
attached by the Court belonged, at the 
time of attachment to the proclaimed 
person. 1967 All WR (HC) 311 (313). 

9. Sale of attached property.— (i) 
Where there is an.outstanding valid lease 
in favour of a third person at th© time 
of attachment under this section, and 
the lessee prefers a claim, the proper 
order to make is to- sell the property 
subject to the right of the lessee to re¬ 
main in possession until the expiry of 
the term of the lease. (1908) 8 Cri L 
Jtur 260 (261) = 1908 Pun Re (Cr) N6..9 

10. Setting aside sale.— (1) Sales 

once held under the sectipn cannot be 
set aside. (1900) 22 All 216 ('219) ** 

(1911) 12 Cri L Jour 142 (143) = 1911 
Pun Re (Cr) No. 8. 

[But see 6 Suth WR (Cr) 79 (79) 
(DB).] , 

(2) It is open to the .absconder to 
apply under the next following section 
for the recovery of the net sale pro¬ 
ceeds, provided the requirements of that 
section are satisfied. AIR 1924 Lah 420 
(421) = 24 Cri L Jour 573 ** (1883) 9 
Cal 861 (863) (DB). 

11. Suit to recover property from Gov¬ 

ernment or auction purchaser, whether 
lies.— ( 1 ) Different views are held as 

to whether a suit lies at the instance of 
the proclaimed offender to recover the 
property sold under the section on the 
ground that the proclamation and sale 
are in contravention of the provisions 
of Sections 87 arid 88 : ‘ ' 

(aljSuit lies. (1905) 27 All 572 (573, 
574) = 2 Cri L Jour 247 (DB). 


(b) Suit does not lie. AIR 1928 Lah 
562 (564, 565. 566) (DB) *• (1867) 
8 Suth> WR (Civ) 207 (208) fDfe). 

[But see AIR 1955 Punj 18 (20)* = 
IL^ (1955) Punj i602 1955 Cri L/^Jour 

318 (DB) ♦♦ AIR 1919 Lah 57.(59) = 21 
Cri L Jour 2L0 (DB).] // .. i 

(c) Suit lies if Court exercises powers 

in excess or in cojitraventioh. of 
the powers conferred. (1908) 35 

Cal 859 (864) (DB) (1890) 17 

Ca^^590 (604) = 17 ^1^ App 40 

(2) A third person is not* bound to 
prefer a claim but he can straightway 
file a suit to set aside the sale proceed¬ 
ings. AIR 1945 Oudh 104 (104) = 20 
Luck 254 (DB) *• AIR 1939 Cal 746 (747) 
= 41 Cri L Jour 134 AIR 1938 Bom 
321 (323). 


(3) A third person is entitled'to main¬ 
tain a suit against the Government and 
the latter is responsible for mesne pro¬ 
fits for the period during which the pro¬ 
perty was at its disposal- (1901) 28 CaJ 
540 (544, 545) (DB). 


(4) Any party claiming an interest in 
the property before sale can ootain a 
dewee of a Civil Court declaring his 
right in- the property, and decree would 
be binding against Govjwnment. ’AIR 
1938 Bom 321 (323). 

(5) Where the property attached is 

sold by the Magistrate and the sale 
proceeds ..are kept ‘in the Court, and 
a claiinaat suing under sub-section (O-D) 
of this section frames his suit as one for 
recovery of money instead of one ’ foir 
declaration, the'mere fact that the suit 
is so framed, does notr\.take it out of 
the category, gf suits, within the pur- 
^/iew of the sub-section. AIR' 1942 Mad 
93 (94) = 43 Cri L Jour 325 •• AIR 1957 
Nag TJl J73) = ILR (1956) Nag.r86ft.,= 
1957 Cri LJ 382, (DB). ^3-7- " 

r (6) A claim for damages for illegal 
seizure of jsroperty is not ^onnectad with 
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STATE AMENDMENTS 





/ V 


t ' • 

« [ 


fl' 


I 


'h. t appHc^tiou to ,|he State of i Gujarat, the amendmentnmade in S. 88 is the same 

as that made in Maharashtra.—See Central Act XI of 1960, S. 8T.- '■ 


. NOTE.—Chief Magistrate and Magistrates in thfe City of Ahmedabad exercise* the 
powers and have the jurisdiction of a Chief Presidency Magistrat'e and a Presi* 
»r! Magistrate, respectively.^See Gufi AcfXIX of 1961, S. 1^4 (3) (4-11-196] ). 

Maharashtra: 

I • , 

(1) In its application to . the pre-reorganizaijon State of Bombay in sub-section (6C) 

of S. 88, delete the words beginning with “qf the first” and ending vwth “mav be”.— 
Bom. Act XXIII of'1951, S. 2 and Schedule (1-7-1953). “ 

(2) t After the reorganization of the State of Bombay in 1956, the amendment made 
in S. 88 (6C) by the above-mentioned Bombay Act is extended to the newly added areas 
of Hyderabfiid, Kxrtch and Saurashtia and the region of Vidarbha’ as from 1-9-1959 by 
Bom. Act XCVH of 1958, 

Mysore: 

In its j^pplication to the State of M^$ore, in S. 88 (60, omit the words ‘‘of the first 
or second class*^—Mys. Act 13 o^"l965,‘s. 20-A (1-10-1951). 


JPjanjab: Haryana: Chandigarh: 


Tn its application to the States of Punjab and Haryana, and the Union territory of 
Chandigarh, in S, 88,— 

(i) in sub-sections (2) arid (6B), after the words “District Magistrate”, insert the 

words “or Chief Judicial Magistrate”; and 

(ii) for the proviso to sub-section (6C), substitute the following proviso, namely_ 

“Provided that, if it is preferred or made in a Court of a District Magistrate, 
any other Executive Magistrate, such Magistrate shall' refer it to the Chief Judi¬ 
cial Magistrate who shall make it over for disposal to any JncJicfsil Magistrate of 
the first class subordinate ta him, and such Judicial Magistrate .shall have ail the 
powers and j'urisdiction in respect of such claim or objection as if the order of 
»1 attachment had been -issued by such Judicial, Magistrate and the claim or objection 
' had been originally ptefeired or made before him.”—Punj. \|\ct XXV of 1964, S. 2 
and Schedule, Pt. I, item (24) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 
(1^11-1960). . 


Section 88 — Note 11 (contd.) 
any right to the property and it cannot 
be said to have been raised or disallowed 
under Section 88 (6-A) so as to attract 
Section 88 (6-D). AIR 1957 Nag 71 (73) 
= ILR (1956) Nag 866 = 1957 Cri L 
Jour 382 (DB). 

(7) Upon the objection of the plain¬ 
tiff being allowed and some of the pro¬ 
pertybeing released, the State was liable 
to :v|ietwm uthej. same, '«nd if it fail¬ 
ed to return-the same, to^^pay the value 
ofithe property by way of damages. 
1956 All L Jour fi82 (933). c (Section 88 
(6-A)4 Cr» Pj Code makes its obligatory 
by {implicationproper^ which 
1^ been released should be -debv^ed't<s 
the obj^C^J. ^ I . 

12. ciaKu, whether open to 

re^ipn.—^ ( 1 ) An).order passed by a 
^ag^trate-rgi^lusuig te release the pro¬ 
perty from «ihHaehmeot on a claim.-pren 
feiredr-^. ^ third person. • is jsublect to 


revisional jurisdiction of the High Court 
AIR 1924 Lah 617 (618) = 25 Cri L Jour 
82 *• AIR 1957 All 121 (122) = ILR 

(1957) 1 All 506 = 1957 Cri L Jour 169 
(DB) *♦ (1908) 8 Cri L Jour 260 (262) 
= 1908 Pun Re (Cr) No* 9 (DB). 

. (2) Where the Magistrate without de. 
ciolng the objection orders the same 
to be simply filed a revision is cer¬ 
tainly competent. AIR 1955 All 127 
(127) « 1955 Cri L Jour 331. 

(3) Where the Court accepts ,the claim 
of mortgagee^for the mortgage amount 
but at therrtame timp orders that the 
mpr^agee ^hali rbtalri the possession of 
thd land as: receiver of Court till the 
land IS disposed of, the^ mortgagee can- 
not assail that* order in revision after ex- 
of the period specified in Sec. 88 
(8-D), particularly, when the land in 
question is auctioned and sale finalised 

party. 1968 Raj LW 
187 (i89) « ILR (1967) 17 Raj 1029. 
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Rajafthan; ,. • , 

Abu Area.—In its application to the Abu area of the State of Ra/asthan, the’amenS- 

^ ^ Maharashtra.—See Central Act XXXVII of 

1956, S. 119 (1-11-1956). 

Union Territories (except Chandigarfi): 

In its application to the Union territories, in S. 88,_ 

(a) in sob-s^tions (2) and (6B), after the words “District Magistrate", insert the 
words or Chief Judicial Magistrate"; and . 

(h) for the proviso to sub section (6C), substitute the following, namely:—. 

nr '' preferred or made in the Court of a District Magistrate 

K r T. ""ay it over for "disposal to any Magistrate 

subordinate to him. and such Magistrate shall have all the powers and jurisdiction 

m resjiect of such claim or objection as if the order of attachment had been issued 

originally preferred or made 

before him. -Act 19 of 1969, S. 3 and Schedule, item 25 (te' Delhi, on 2-10- 
■'Vest Bengal 

In its application to the State of West Bengal, in Section 88— 

Magistrate-', insert the 

words Sub-Divisional Judicial Magistrate"; and 

(3) For the words ‘within whose district* in sub-section (2) substitute the words 
within whose jurisdiction ; and 

(c) for the proviso to suh-section (6C), substitute the following, namely;— ' 

or a SurD.vLiln'* I 8- " 1 Ts*Magistrate 
Wet Mams r/e i in"- “ Ch‘«f Presidency Magistrate, such Dis¬ 

may ma£ > Sub-Diwsional Judicial Magistrate or Chief Presidency Magistrate 

MaLeraf i uT Magistrate subordinate to him, and such 

obifet on as ^7 th'"'* f in respect of. such claim or 

^ n«achment had been issued by such Magistrate and 

Acr « T originally preferred or made before him." — W. B. 

Act o or 19T0, S. 3 and Sch., item 35. ' * * » 

the 0^011^10^'^^°" attached property.—If ^thin twp years from the date of 
" State m « or- has been at the disposal of the 

is annrehrnded A ’ Section 88, appears voluntarily or 

rttachil by whose order the property was 

a ttached, or the Co urt to which such Court is subordinate, and proves to the satis- 


SECTION 89 — SYNOPSIS 

!• Scope. 

2. ‘Within two years from the date of 

the attachment.’* 

3. Who can apply under the section. 

1. Scope.— ( 1 ) The burden of proof 

as to the requirements of the section 
lies on the i-absconder and not on the 
Government.’ AIR 1943 Oudh 325 (329) 
= 44 Cri L Jour 804 ** AIR 1948 Lah 
151 {152r = ILR (1947) Lah 615 = 48 
Cri L Jour 624. 

(2) If the prescribed conditions are 

satisfied, the absconder is entitled to a 
restoration of the property attached, 
v/here it has not been sold, or to the 
net sale proceeds if the property has al¬ 
ready been sold. AIR 1924 Lah 420 (421) 
= 24 Cri L Jour 573 ** (1911) 12 Cri L 
Jour 142 (143) = 1911 Pun Re (Cr.) 

No. 8. 

(3) This section prescribes a remedy 
where there is a good and legal procla¬ 


mation but affords no facility for con- 

proclamation. 

(1900) 22 All 216 (219) ** AIR 1942 Lah 
214 = 43 Cri LJ 791 »♦ AIR 1919 
Lah 57 (59) « 21 Cri L Jour 210 (DB) 
** AIR 1934 Lah 987,(988) « 36 Cri L 
Jour 457 (DB). (No.) 

(But see AIR 1917 Lah 438 (439) = 18 
Cri L Jour 979 (DB).] 

(4) Where it is established that the 
petitioner had absconded and had notice 
of the proclamation issued under Sec. 87 
and his property was attached under 
Section 88- the petitioner cannot • get 
the attached property restored under 
Section 89, Criminal P. C., on his "being 
subsequently tried and acquitted. AIR 
1955 Punj 18 (Pr. 3) = ILR fl955) Purij 
602 == 1955 Cri L Journals (DB)., 

(5) Independent of-' the section, the 
High Court can. In the exercise of its 
revlsional jurisdiction, go iritd the ques¬ 
tion of the legality of the proclamation 
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faction of such Court that he did not abscond or conceal himself for the purpose 
of avoiding execution of the warrant, and that he had not such notice of the 
proclamation as to enable him to attend within the time specified therein, such 
property, or, if the same has been sold, the nett proceeds of the sale, or, if part 
only thereof has been sold, the nett proceeds of the sale and the residue of the 
property, shall, after satisfying thereout all costs incurred in consequence of the 
attachment, be delivered to him. 

[1882: S. 89i 1872: Ss. 173, 354; 1861: Ss. 185, 190.] 

[®] Substituted for “Provincial Government" by A. L. O., 1950. 


D.—-Other Rules regarding Processes. 

90. Issue of warrant in lieu of, or in addition to, summons.— A Court may, 
in any case in which it is empowered by this Code to issue a summons for the 
appearance of any person other than a juror "[* ®], issue, after recording its 
reasons in writing, a warrant for his arrest— 


/a) if, either before the issue of such summons, or after the issue of the 
same but before the time fixed for his appearance, the Court sees 
reason to believe that he has absconded or will not obey the sum¬ 
mons; or 


(b) if at such time he fails to appear and the summons is proved to have 
been duly served in time to admit of his appearing in accordance there¬ 
with and no reasonable excuse is offered for such failure, 

[1882—S. 90; 1872—S. 148, para. 2, Ss. 150, 156, 352, 355 and S. 494, 
para. 1; 1861—Ss. 73, 188, 191, 257, 260, 285.] 

[•] The words “or assessor" were omitted by the Code of Criminal Procedure (Amend¬ 
ment) Act, 1955 (XXVI of 1955), S. 14 (1-1-1956). 


Section 89 — Note 1 (contd.) 
and order restoration of the property or 
the delivery of the net sale proceeds to 
the applicant. AIR 1948 Lah 151 (152) 
= ILR (1947) Lah 615 = 48 Cri L Jour 
624 ** AIR 1942 Lah 214 (215) = 43 
Cri L Jour 791 *• AIR 1919 Lah 57 (59) 
= 21 Cri L Jour 210 (DB) **^ 1970 Raj 
LW 70. 

(6) The High Court can also under 
its inherent powers order the attach¬ 
ment to be raised and the property re¬ 
stored In proper cases. AIR 1926 Lah 
682 (663) «= 27 Cri L Jour 1025. 

(7) Where the attached property 
has been sold the applicant for restora¬ 
tion is only entitled to the sale pro¬ 
ceeds. AIR 1924 Lah 420 (421) = 24 Cri 
L Jour 573. 

2. “Within two years from the date of 
the attachment.”— (i) it is not suffi¬ 
cient that the absconder should mere¬ 
ly appear before the Court within the 
period of two years. He should also 
“prove” to the satisfaction of the Court 
within the said period that he did not 
abscond or conceal himself for the pur¬ 
pose of avoiding execution of warrant 
and that he had no notice of the procla¬ 
mation. (1913) 14 Cri L Jour 237 (237) 
(DB) (Bom). 

[See also AIR 1926 Lah 662 (663) = 
27 Cri L Jour 1025.] 

(2) The word “proves” in the section 
must be taken to include an offer to 
prove, that is, an application under the 

EVoL 7.] 3 A. M. 45 


section. AIR 1924 Bom 485 (485) = 25 
Cri L Jour 1293 (DB) ** AIR 1916 Lah 
49 (52) = 17 Cri L Jour 414. 

(3) Where no application is made 
under this section within two years 
from the date of the attachment, the 
proper remedy in such a case is to apply 
to the Government. AIR 1924 Bom 485 
(405, 486) = 25.Cri L Jour 1293 (DB). 

(4) Where property is forfeited to the 
Government, it can re-grant it to any 
one it thinks fit. AIR 1923 Bom 198 
(199) (DB). 


wno can apply under the section.— 
(1) The absconder should himself appear 
dxid prove that he did not abscond or 
conceal himself for the purpose of avoid- 
mg execution of a warrant or that he 
did not know of the proclamation, even 
II an application is made on his behalf 

section. (1913) 14 Cri L Jour 
237 (237) (DB) (Bom) •• (1909) 10 Cri 
L Jour 260 (260) (DB) (Mysore). 

SECTION 90 — SYNOPSIS 

1. Scope* 

2. “May , . , . issue . * » . a warrant 

for bis arrest.” 

S **AMer recording its reasons in writ¬ 
ing.” 

4. Form of warrant. 

Where an accused has 
been discharged under Section 253 of 

ihf ^bordinate Magistrate, 

the District Magistrate cannot issue a 
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91. Power to take bond for appearance.—When any person for whose ap¬ 
pearance or arrest the officer presiding in any Court is empowered to issue a 
summons or warrant is present in such Court, such officer may require such 

person to execute a bond, with or without sureties, for his appearance in such 
Court. 


[1S82—S. 91—Same; 1872 and 1861 


Section 90 — Note 1 (contd.) 
warrant for his arrest. (’93) 1893 Pun 
Re (Cr) No. 15, p. 67 (69) (DB). 

(2) The Court cannot issue a warrant 

under this section for the arrest and 
appearance of a witness before a police- 
oflicer investigating a case. (1897) 24 

Cal 320 (323) (DB). 

(3) The Court cannot issue a warrant 
of arrest against a party who fails to 
appear in pursuance of an order passed 
under Section 145, sub-section ( 1 ) of 
the Code. 5 Cal WN 71 (72). 


Nil.] 


(8) The Court has no power to order 
the physical delivery of the arrested 
person to another. AIR 1948 All 72 174) 
= 49 Cri L Jour 1 (DB). ’ 

. 3- “After recording its reasons in writ- 
mg. — ( 1 ) As to whether the provision 

in Uie section requiring the Court to re- 
cord its reasons in writing before issuing 
a warrant of arrest is mandatory or is 
merely directory, and as to whether an 
omission to do so is an illegality the fol¬ 
lowing views are held : 


2. May .... issue ■ , . , a warrant 

for his arrest.”— ( 1 ) This section does 

not authorise a Court to issue warrants 
without discrimination. (1870) 13 Suth 
WR (Cr) 1 (5, 6) (DB). 

( 2 ) The section gives a discretion to 
the Court to issue a warrant of arrest 
Where the discretion is improperly exer¬ 
cised and none of the conditions contain¬ 
ed in Clause (a) or Clause (b) is pre¬ 
sent. the issue of a warrant is illegal. 

I 09) 3 Itid Cas 575 (576) = 10 Cri L 
Jour 306 (Nag) ** (1870) 14 Suth WR 
(Cr) 20 (20) (DB). 

[See also AIR 1957 Raj 382 (383) = 

• 1957 Cri L Jour 1455 (1). (Discretion 
ought to be exercised judicially and not 
arbitrarily.)] 

(3) The Court ought not in a case 
under Section 498 of the Penal Code 
straightway, without issuing a summons, 
issue a warrant of arrest to procure the 
appearance of the complainant’s wife as 
a witness. (1907) 6 Cri L Jour.275 (275) 
(Lah). 

(4) Where summons has been served 
and the summoned person does not ap¬ 
pear. the Court must be satisfied that 
the summons has been duly served and 
in good time before issuing a warrant 
for his arrest. AIR 1941 Pat 206 (207) 
= 42 Cri L Jour 103. 

(5) The report of a police-station 

writer is not admissible as evidence of 
due service under Clause (b). (1906- 

1906) 3 Low Bur Rul 116 (116). 

(6) Where a person is absenting him¬ 
self in response to a summons on the 
ground that he has sent a telegram in¬ 
timating to the Court through his mukh- 
tear that the High Court has stayed fur¬ 
ther proceedings in the matter, the 
Court will be justified in issuing a 
warrant for his arrest. (1912) 20 Ind 
Cas 142 (143) = 14 Cri L Jour 382 (DB) 
(Cal). 

(7) A witness arrested under a war¬ 
rant and brought before a Magistrate 
can be enlarged on bail. (1905) 2 Weir 
39 (39). 


ixie recoraing of reasons in writ- 
mg is a necessary preliminary to 
the exercise of jurisdiction under 
the section and the failure to do 
so vitiates the warrant. AIR 1916 
Mad 1063 (1064, 1065) = 17 Cri L 
Jour 132 ** AIR 1955 Punj 81 
(Pr. 3) = 1955 Cri L Jour 698 ** 
air 1919 Lah 67 (68) = 19 Cri 
L Jour 443 *• Oudh SC 99 (113). 
(b) An omission to record reasons in 
writing amounts only to a viola¬ 
tion of a directory provision and 
is a mere irregularity. AIR 1920 
Ml 245 (246) = 22 Cri L Jour 111 
(DB) •* AIR 1924 Cal 1 (8, 9, 17) 
= 24 Cri L Jour 881 (FB). 


4. Form of warrant.— (i) Warrant 
issued to a person charged with a bail¬ 
able offence — Endorsement under Sec¬ 
tion 76, directing release of arrested 
person if security for his appearance is 
given is entirely in discretion of Court 
which issues warrant. AIR 1939 All 
156 (156, 157) = 40 Cri L Jour 283. 


Section 91 — Note 1 


(1) A bond for appearance may be 
taken from an accused person charged 
with an offence or from a witness. AIR 
1919 All 158 (158) = 20 Cri L Jour 384. 

(2) A bond may be taken under this 
section even from a mukhtear for the 
appearance of a witness. 1901 All WN 
35 (35, 36). 

(3) There are other provisions in the 
Code enabling one Magistrate to take 
a bond from a person for appearance 
before another Court. (1900) 2 Bom LR 
589 (591) (DB). 

(4) The section does not empower the 
Magistrate to go to the houses of per¬ 
sons and compel them to execute bonds 
for appearance in Court. (1936) 37 Cri 
L Jour 837 (837) (Nag), 

(5) In the case of a witness who is not 
in any way disinclined to appear 
when called for by the Magistrate, an 
ordinary recognizance is enough and he 
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bv M, Arrest on breach of bond for appearance.—When any person who is 
bound by any bund taken under this Code to appear befx)ie a Court does not so 
appear, the officer presiding in such Court may issue a warrant directing that 
such person be arrested and produced before him. 

[1882—S. 92—Same; 1872: See S. 208, para 2; 1861—Nil.] 


93. l^visions of this Chapter generally applicable.: to summonses anti 
warrants of arrest.—The provisions contained in this Chapter relating to a sum¬ 
mons and warrant, and their issue, service and execution, shall so far as may be, 
apply to every summons and every warrant of arrest issued under this Code. 

[1882 — S. 93; 1872 — S. 158, Para. 1 and S. 185; 1861 — Ss. 75, 99.1 


E.—Special Buies regarding Processes in certain cases. 

Special rules regarding processes in certain cases.—[Repealed by the 
Code of Criminal Procedure (Amendment) Act, 1958 (XXVI of 1958) S 2 (3-9- 
1958).]* \ 

[*] Now see Chapter VII-A and Section 105A. 

NOTE.—The repealed Section 93A was as follows :— 

93A. Special rules regarding processes in certain cases__ 


(1) In this section, the expression ‘“internal Court” means any Court in the 
territories to which this Code extends, and the expression “external Court” mearj 


»1 — Note 1 (contd.) 
snould not be called upon to furnish 
oaii for his appearance. (1893) 21 Cal 
642 (663, 664) (DB). 

(6) A verbal order given to a witness 
py a Court to attend on a particular day 
js a valid order, the disobedience of 
Which will be an offence punishable 
^der Section 174 of the Penal Code. 
(72) 1 Weir 88 (88). 

(7) Under Section 114, Criminal P. C., 
a Magistrate has the power, as the 
M^istrate who had made an order 
under Section 112, to issue summons to 
require those persons to appear and, 
therefore, he is an officer who is em¬ 
powered to issue a summons for the ap¬ 
pearance of tile persons proceeded 

within the meaning of Section 91 
end hence he is authorised- to ask the 
persons proceeded against to furnish 
s^p'irity also for appearance before him. 

1958 All 578 (583) = 1958 Cri L 
Jour 988. 

(8) Section 91 in conferring power .to 
demand security for appearance also 
granted by necessary implication the 
ptwer to commit the person to custody 
where he has failed to give security for 
bis attendance. AIR 1958 All 578 (584) 

1958 Cri L Jour 988. 

(9) Surety bond for appearance exe¬ 
cuted at the instance of Police Officer 
— .Forfeiture of it under Section 514 is 
not valid. 1964 AU Cr R 567 •* (’64) 66 
Punj JLR 604. 

Seotion 9Z — Note 1 

U),It is the duty of the person for 
whose .appearance a bond has been 
^ven, to appear at the time when he 
is bound to appear. AIR 1919 AU 158 
(168. 159) 20 Cri L Jour 384. 

(2) The section will not' apply fo a 
cose where prior to tlie time fixed for 


the appearance, arrest by warrant is 
sought to be effected. AIR 1916 Mad 
1063 (1064) = 17 Cri L Jour 132 (133). 

(3) Where a witness who is bound 

over fails to appear in Court, it is for 
the Court and not for the party to take 
steps to compel his attendance. AIR 
1938 -Nag 103 (105) = 39 Cri L Jour 

62. 

(4) Where, it is alleged that the ac- 
cused by his absence is hindering the 
case from being proceeded with, it is 
open to the trial Magistrate to apply 
the provisions of Section 92 of the Code. 
AIR 1955 Mys 96 (Pr. 3) = ILR (1955) 
Mys 145 = 1955 Cri L Jour 973. 

(5) Where the Court which granted 
bail in bailable offence cancelled the 
bond, it is no abuse of process of Court 
to order re-arrest of offender. Atr 1967 
All 394 (397) = 1967 Cri LJ 980 = ILR 
(1965) 2 All 740. 


Section 93 — Note 1 

(1) A Magistrate is competent, under 
this section read with Section 76 to 
admit to bail a recalcitrant witness 
arrested under Section 90. (1881) 2 Weir 
39 (39). 

(2) When a warrant is returned un¬ 
executed due to obstruction to exp*cution 
Court has jurisdiction to examine wh-?. 
ther the obstruction caused is lawful or 
not. If it is lawful. Court will cancel 
the warrant. Otherwise it will send 
back the warrant for execution an^f take 
action in contempt against those res- 

preventing its execution. 
AIR 1960 Bom 502 (505) « I960 Cn LJ 
1553 = 62 Bom LR 383 (FB), 

Secfien 93-/*. — N9te 1 

(1) A warrant for arrest received from 
a Court In Bhcpal befi*re Its "dminia'ra. 
tiou was assumed by the Ce C.-v* 
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anj' Court estabiLvhedI or continued by the authority of the Central Govemmenl 
in exercise r>t its foreign jurisdiction or any Court in the State of Jammu and 
Kashmir- or in the State of Manipur- 

(2) Where an internal Court desires that a summons to or a warrant for the 
arrest of an accused person issued by it shall be executed at any place within 
the local limits of the jurisdiction of an external Court, it may send sudh sum* 
mons or warrant, in duplicate, by post or otherwise, to the presiding officer of 
that Court to be served or executed; and where any such summons has been 
so served, the provisions of Section 74 shall apply in relation to such summons 
as if the presiding officer of the external Court to whom it is sent were a Magis* 
trate in the territories to which this Code extends. 

(3) Where an internal Court has received for service or execution a sum¬ 
mons to cr a warrant for the arrest of, an accused person issued by an external 
Court, it • shall cause the same to be served or executed as if it were a summons 
or warrant received by it from another internal Court for service or execution 
•within local limits of its jurisdiction; and where any such warrant of arrest has 
been so executed the person arrested shall, so far as possible,' be dealt with in 
accordance with the procedure prescribed by Sections 85 and 86.” 

CHAPTER Vn 

OF PROCESS TO COMPEL THE PRODUCTION OF DOCUMENTS 

AND OTHER MOVABLE PROPERTY, AND FOR THE DISCOVERY 

OF PERSONS WRONGFULLY CONFINED 

A, — Summons to produce 

* 

94. Summons to produce document or other thing.—(1) Whenever any 
Court, or in any place beyond the limits of the towns of Calcutta and Bombay, 

Section 93-A — Note 1 (contd.) 
ernment, was after the assumption, a 
warrant received from a Court continued 
under the authority of the Central Gov- 
ernrnent and had to be executed under 
Section 93-C as If it were a warrant 
from a Court in the Indian Union. In 
such a case no question of extradition 
could arise. AIR 1952 All 365 (366) = 

ILR (1951) 1 All 736 = 1952 Cri LJ 690. 

(2) Section 93-A is the only provision 
under which warrants received from 
external Courts can be executed. A 
warrant of arrest of a person forwarded 
to the Commissioner of Police, Madras, 
by the Inspector-General of Police, 

Jammu and Kashmir Government, can¬ 
not be executed by the Commissioner of 
Police, both for the reason that the 
Commissioner of Police is not a Court 
and that Section 93-A of the Code does 
not apply to him. AIR 1953 Mad 953 
(Pr 8) = 1953 Cri LJ 1737. 

(3) If a person is arrested in one State 
because he is wanted by another State 
for detention in that State such an arrest 
is Illegal. If this is so in case of States 
inter se within the Union, a fortiori 
a person cannot be arrested in Madras 
for the purpose of detention in the State 
of Jammu and Kashmir. If the person 
is wanted for an offence, it must be 
clearly stated in the warrant, with neces¬ 
sary particulars and descriptions and 


Section 93-A must be strictly followed. 
AIR 1953 Mad 953 (Pr 9) = 1953 Cri LJ 
1737. 

(4) The City Magistrate of Srinagar in 
a case under Section 420, Penal Code, 
issued a warrant for the arrest of P 
whose address was at 91, Theatre Road, 
Calcutta, and sent the ^same for execu¬ 
tion to the Chief PresiSency Magistrate 
of Calcutta through the Government of 
West Bengal. As the place was outside 
the jurisdictional limits of the Chief 
Presidency Magistrate he forwarded the 
warrant for execution to the Commis¬ 
sioner of Police and ordered the accused 
to furnish bail for appearance before the 
Srinagar Magistrate : Held that the case 
was governed by Section 93-A and there¬ 
fore the Chief Presidency Magistrate, not 
being the issuing Court, had no jurisdic¬ 
tion, as an external Court, to get it exe¬ 
cuted through the Commissioner of 
Police in a place outside his jurisdiction. 
The warrant was illegally executed and 
therefore the subsequent order. of the 
Chief Presidency Magistrate directing 
the accused to furnish bail for appear¬ 
ance before the City Magistrate, Sri¬ 
nagar, was also bad- AIR 1955 277 

(Pr. 4) =« 1955 Cri LJ 791 (DB). 

SECTION 94 — SYNOPSIS ' 

1. Custom cases. 

2. **Court** meaning of. 

3. **Document or thing.** 
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my officer in charge of a police-station considers that the production of any 
document or other thing is necessary or desirable for the purposes of any 
hivestigation, inquiry, trial or other proceeding under this Code by or before such 
Court or officer, such Court may issue a summons, or such officer a written order, 
to die person in whose possession or power such document or thing is believed 
to be, ^requiring him to attend and produce it, or to produce it, at the time and 
place stated in the summons or order, 

(i) Any person* required under- this section merely to produce a docu¬ 
ment or other thing shall be deemed to have complied with the requisition if he 
causes such document or thing to be produced instead of attending personally 
to produce the same. 


(3) Nothing in this section shall be deemed to affect the Indian Evidence 
Act, 1872, Sections 123 and 124, or to apply to a letter, postcard, telegram or 


Section 94 — Synopsis (contd.) 

4. Effect of converting the thing, the 

subject-matter of an offence, info 
cash. 

5. “Is necessary or desirable.** 

0. “Such Court.” 

/. “May issue summons.** 

6. To whom summons or order should 

be issued. 

9. Where the document or thing is in 
the possession of an accused per¬ 
son. 

10. Person having a lien on the thing 

ordered to be produced. 

11. Summons or order to attend and 

produce. 

12. Person summoned, if a witness. 

13. Seizure of account books by the 

police. 

14. Inspection of things or documents 

produced. 

15. Documents produced, if can be com¬ 

pelled to be put in evidence. 

16. Security for production. 

17. Document protected under S. 126, 

Evidence Act. 

18. Banker’s books. 

19. Effect of non-compliance with an 

order under the section. 

20. This section and Article 20 (3) of 

the Constitution. 

21* Revision. 


1# Ciutom oases.— (1) In a case for 
iDuuggUng of goods instituted on com¬ 
plaint by Assistant Collector of Customs 
aftey obtaining sanction of Government 
^cuments referred to in Section 173 (4) 
Cr, P. c. cannot be made available to 
accused by resorting to Section 94. AIR 
Wo SC 962^(966). (69 Bom LR 421, 
Reversed.) ^ 


(2) Customs officers making investi- 
^«U)iik.;^befo9'e lodging complaint — 
Statement' of witnesses recorded during 
ibh . — Offer by Officers to 
^lailbble 'to accused copies' after 
tjiem 4n* evidence — Accuse 
copies by resort to Sec- 94. 


AIR 1966 Bom 253 (266) = 1966 Cri LJ 
1395 = 67 Bom LR 748. 

2. “Court’* meaning of.— ( 1 ) Civil 
Court conducting an enquiry under Sec¬ 
tion 476 of the Code, does not cease to 
be a Civil Court and, therefore, cannot 
have recourse to this section in such 
proceedings. AIR 1942 Nag 73 (73). 

3. “Document or thing**.— (1) The 

words “document or thing ’ are general 
and cover every document or thing pro¬ 
vided the production and inspection 
thereof are considered necessary or 
desirable or will serve the ends of justice 
in any investigation, inquiry, trial or 
other proceeding before a Court or 
police-officer. AIR 1914 Lah 587 (590) = 
16 Cri LJ 225 ** (1892) 19 Cal 52 (64) 

(DB). 

(2) The words “document or thing” 
will include not only documents or things 
which form the subject of the offence 
under investigation but also those which 
are or can be used as evidence in 
support of the prosecution. AIR 1934 
Bom 74 (76) = 35 Cri LJ 1028 (DB). 

(3) Word “thing” refers to physical or 
material object — Summons for purpose 
of taking specimen signature or hand¬ 
writing is not for production of any 
document or thing. AIR 1970 Mad 85 
(86, 87). 

4. Effect of converting the thing, the 
subject-matter of an offence, into cash.— 
( 1 ) Where the currency notes which 
were the subject of criminal breach of 
trust were encashed it was held that if 
the proceeds could be reasonably con¬ 
nected with the subject-matter of the 
charge, the Magistrate has power to 
order their production in Court. (1892) 
19 Cal 52 (81, 62)' (DB). 

.5. “Is necessary or desirable”.— (i) 

The only condition laid down for pass¬ 
ing order under Section 94 ( 1 ) is that 
the Court mtist be satisfied that docu¬ 
ment is necessary or desirable for any 
of the purposes mentioned in sub-s. (1) 
which Includes trial. (1967) 69 Bom LR 
421 (440) (DB) « ILR (1969> Bom 349 
(DB) •• (1989) 1 Andh WR 530 (533) « 
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aufeorffie?'”™* custody of the Postal or Telegraph 

[1882 — S. 94; 1872 — S. 365; 1861 — NU.l [Cl: S. 19E of Foreign Ex- 
change Regulation Act, 1947 (VII of 1947).] ^ 

[ ] For protection against testimonial compulsion granted to oersons accused ot any 
^Sence, see Art. 20 (3) of the Constitution of India. a or any 

^ . STATE AMENDMENTS ' 

Gujarat 

Art f City Courts Act, 1961 (Guj. Act XIX of 1961) (which 

Act has constituted the City of Ahmedabad a Sessions division) runs as follows:— 

Procedure Code for the words "Presidency-town" and 

wherever they occur, the words “City ot Ahmeda- 
bad shall be substituted unless the context otherwise requires.” 

Maharashtra 

r.i its application to the State of Bombay, in sub-section (1) of S. 94— 

subslititi“'fhl'’Vo the limits of the towns of Calcutta and Bombay” 

of Tsm! S^eZe Bombay".-Bom. Act XXIIl 


Section 94 — Note 5 (contd.) 

(1969) Mad LJ (Cri) 435. (The power 
Section 94 cannot be equated to 
hio being compelled to exercise that 
power whenever the accused prays for 

A TR on certain documents.) ♦♦ 

^292) = 1962 (2) Cri 
LJ 610 =i (1962) 3 Guj LR 833. 

(2) The word “necessary” pre-sup- 
poses that evidence is relevant under 
provisions of Indian Evidence Act. It 
also pre-supposes that the Court must 

document is necessary. 
(1967) 69 Bom LR 421 (4401 — TT R 

(1969) Bom 349 (DB). ‘ 

(3) Whether production of a document 

So If .necessary or desirable is to 

be decided by the Court before issuing 
the summons. AIR 1943 Sind 51 (53) =? 

** 1966 Bom 

LR 748^ ^ 

(4) The document or thing called for 
niay turn out to be wholly irrelevant to 
inquiry but so long as it is considered 
necessary or desirable for the purposes 

?o power is there. (1892) 

(5) Where the relevancy of the docu- 

does not speak for itself, 
and the application itself discloses no 
grounds why production of the docu- 
ments is necessary or desirable, it is the 
duty of the Magistrate to consider whe- 
mer ^eir production is necessary or 
desirable, and it is not open to him to 
evade his responsibility on the plea that 
he might have to hear the nature of the 
de^nce which the accused might make. 
1943 Sind 51 (54) = 44 Cri LJ 324 

^ (6) The expression ‘for the purpose of 
investigation’ cannot be interpreted as 


‘during the investigation’. Where a 
Magistrate on the basis of a statement 
rnade before him by a police 
officer issues a search warrant in con¬ 
nection vnth or for the purpose of an 
investigation into an offence even if 
such an offence is non-cognisable, it can 
be said that the issue of a search war- 
rant itself indicates an implied order to 
inve^igate into the offence if such order 
gould be necessary. 1964 Mad LJ (Cri) 
361 = (1964) 2 Mad LJ 5 (11). 

6. “Such Court.**— ( 1 ) Magistrate can¬ 
not, on a telegram from another Magis¬ 
trate requesting him to seize certain 
books of account of a person in the 
jurisdiction of the formsr, issue a 
Sigmons for their production before 
himself. (1897) Rat 880 (880) (DB). 

. 7» “May issue summons**.— ( 1 ) No 
right is conferred on any party to a 
Criminal proceeding to obtain produc- 
non of any document or thing under 

1966 Bom 253 (266) = 

1966 Cri LJ 1395 = 67 Bom LR 748. 

4 .U clear that the provisions of 

the section can • be invoked at any stage 
of any investigation enquiry or trial as 
IS indicated by the expression ‘whenever*, 

A commencement of the section. 

AIR 1966 253 (266) « 1966 Cri LJ 

^95 = 67 Bom LR 748 ** (1967) 69 

[1969) Bom 

349 (DB) ** (1964) 2 Mad LJ 5 (9). (If 
under Section 94 a Court can issue 
summons for production of document for 
purpose of investigation*-’ that 
® stage before enqiiiry or 
trial.) •• AIR 1963 Andh Pra 362 (363, 
364, 365) = 1963 (€) Cri LJ 253 — 

(1963) 1 Andh WR 851 (DB) *• AIR 1961 
Mys 198 (201) = 1961 (2) Cri LJ 509 = 
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Seotlon 94 — Note 7 (contd.) 

LJ 389 •• (1912) 13 Cri LJ 693 
(700) = 39 Cal 953 (PC). (Process for 
production may be issued even before 
proceedings of any kind are initiated 
and in view of an enquiry “about to be 
made’* under the Code.) 

(3) The issue of a summons is in the 
discretion of the Court to be exercised 
Judicially. AIR 1940 Bom 361 (361) = 
« Cri U 58 (DB) ** 1966 Bom 253 

(266) = 1966 Cri LJ 1395 = 67 Bom 
LR 748 AIR 1962 Guj 290 (292) = 
1962 (2) Cri LJ 610 = (1962) 3 Guj LR 
833« 


(4) In determining whether the pro¬ 

motion of a particular document or 
mmg is necessary or desirable, the Court 
has to satisfy itself that the document 
or thing has a bearing upon, and is 
relevant to, the case. AIR 1941 Bom 
259 (260) 42 Cri LJ 831 (DB) ** AIR 

1936 Nag 250 (251) = 38 Cri LJ 482 ** 
air 1966 Bom 253 (266) = 1966 Cri LJ 
1395 = 67 Bom LR 748 ** 1970 Cri LJ618 
(620) = (1969) 1 Andh WR 530. 

(5) The discretion should be exercised 
in such a way as not to conflict with the 
policy of the Legislature as disclosed in 
Section 162 of the Code and in Sec¬ 
tions 123 to 125 of the Evidence Act. 
air 1940 Bom 361 (361) = 42 Cri LJ 
58 (DB) ** AIR 1962 Guj 290 (292) = 
1962 (2) Cri LJ 610 = (1962) 3 Guj LR 
833. 


(5a) Unless and until the Court is 
satisfied in each case taking into consi- 
m^ation the facts and circumstances 
that it is necessary and desirable to call 
for the' documents the Court is not 
bound Or obliged to send for such docu¬ 
ment. 1970 Cri LJ 618 (620) = (1969) 1 
Andh WR 530. 


(6) Complainant . can apply for 
surnmoning document even after the 
preliminary inquiry under section 202. 
air 1953 All 781 (782) = 1953 Cri LJ 
1806. 

(8-a) The consideration or satisfaction 
contemplated under the section is a 
proper, reasonable and objective one 
and the Court has to give justiciable 
reasons for its conclusion to enable the 
appellate or revisional Court to know 
Whether the Court had applied its mind 
to the point at issue and decided the 
same* in accordance with law. 1970 Cri 
LJ 618 (620). 

Court might also consider 
•Wjuetber siich document or thing is being 
iressea or might be tampered with or 
’Oyed by the p^rty in whose posses- 
nin U 4a or might be lost altogether or 

would come before it In a 
mrmal way without resorting to the 
* (ions of Section 94. AIR 1966 Bom 
^ 1986 Cri LJ 1395 * 67 
748. 



^ (8) It is necessary and desirable in the 
interest of ensuring fair trial that the 
prosecution should be compelled to 
furnish copies of statements of witnesses 
whom the prosecution proposed to exa¬ 
mine. And the provisions of Sec 94 
should be pressed into service provided 
the conditions laid down therein are 
fulfilled. (1967) 69 Bom LR 421 (442 443) 
(DB). 

(9) Warrant case instituted on com¬ 
plaint by Customs Officer — Customs 

making investigation before 
lodging complaint -- Statements of wit¬ 
nesses recorded during investigation 
The accused has a right to copies of such 
statements of witnesses whom the pro¬ 
secution is going to examine or docu¬ 
ments on which the prosecution is going 
to rely and if the prosecution withholds 
or altogether refuses to supply copies 
of such statements the Magistrate can 
resort to the provisions of Section 94 . 
AIR 1966 Bom 253 (266) = 1966 Cri LJ 
1395 = 67 Bom LR 748. (Prosecution 
agreeing to make copies available—No 
occasion for use of powers under Sec- 
tion 94.) 

(10) Application under Section 94, for 
calling for certain document from con. 
earned department — Even the docu- 
ments forming part of unpublished offi¬ 
cial record and relating to any affairs 
of State can be given in evidence if 
Head of Department concerned grants 
permission for it. AIR 1965 Tripura 33 
(33) = (1965) (2) Cri LJ 415. 

(11) Section 94 being a general provi¬ 

sion under which the power can be 
exercised by a Court whenever occasion 
arises, would also include cases where 
even the accused applies to the produc¬ 
tion of documents. The power contain, 
ed in Section 251-A (9) or Section 257 
cannot strictly be said to be the only 
mode of the exercise of the power under 
Section 94, while no doubt it is one of 
the occasions when it exercises its 
power to summon the documents. AIK 
1963 Andh Pra 362 (363, 364, 365) = 

1963 (2) Cri LJ 253 = (1963) 1 Andh 
WR 85 (DB). ((1955) Andh WR 409 

Differed from.) 

[See however 1955 Andh WR 40'* 
(410).7 

(12) The application ma<ie by thv'’ pa- 

vocate of the complainant to proQijc-th'. 
original letter which wa? receive'* from 
the State Government by the 'cm 
plainant from the brief of tii- advreate 
of the accuiied — No hesl«: toe 8uppoj»Ag 
that the letter was in the brief of the 
advocate — Application made not ^ 
ass’st Cojrt Id arriving t truth bu 
huniiUatL'iji the 5d»/ocatc of the accused 
aiKi hi. • lleit. the com- 

plamant, ?fom n: *• oended perjury 
Held that in ’r. ■*ir jiTiit.’r-.es of the 
cas* th- -rrdcr r*f^»ed h/ trii Mig's ^ato 
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Section 94 — Note V (contd.) 
under Section 94 (1) was obviously 
illegal and must be set aside. AIR 1962 
Guj 290 293, 295) = 1962 (2) Cri LJ 

610 = (1962) 3 Guj LR 833. 

(13) Under Section 94 Cr. P. C. power 

is given to the Court to issue summons 
to any person to produce documents in 
his possession or power. To this general 
power of Court an exception as it were, 
has been mentioned in Section 95 with 
regard to the documents in the posses¬ 
sion of the postal and telegraph depart¬ 
ment. 1969 Cri LJ 1190 (1192) = 70 

Punj LR 819 ** AIR 1965 Raj 160 
(162) = 1965 (2) Cri LJ 408 = 1965 Raj 
LW 207 ** AIR 1960 All 405 (407) = i960 
Cri LJ 871 = 1960 All WR (HC) 158. 

(14) As to the difference between S-94 

(3) and Order 11. Rule 19 (2), Civil 
P. C. see the following. 1957 Cri LJ 134 
(135) (Madh B). 

8. To whom summons or order should 
be issued.— (1) The Court can make an 
order for discovery against:— 

(a) A person susp’ected though not 
accused of an offence. AIR 1919 
All 207 (208) = 20 Cri LJ 174. 

(b) Third party such as a solicitor. 
(1936) 37 Cri LJ 825 (825) = 62 
Cal 1037 (DB). 

(c) The police. AIR 1925 Mad 424 
(425). = 26 Cri LJ 426. 

(d) Public officer. AIR 1940 Mad 746 
(747). (Assistant Commissioner of 
Salt and Revenue.) 

(2) No order can, however, be passed 
against an Income-tax Officer to pro- 
duce the Income-tax returns or state¬ 
ments relating thereto, under this 
section. AIR 1950 East Punj 306 (Prs. 8, 
11. 33) = ILR (1950) Punj 283 = 51 Cri 
LJ 1273 (FB) ** air 1962 SC 1121 
(1122) = 19C2 (2) Cri LJ 254. 

(3) Statements made during investi¬ 
gation of different offences — No ques¬ 
tion of privilege involved in granting 
certified copies of statements — Prosecu- 
T.ion should be directed to make those 
statements available in Court to enable 
accused to take .certified copies. AIR 
1967 Oii 1?9 (190) = 1967 Cri LJ 1552 * 

Cut LT 576. 

(4) Commissioner of Commercial 
Taxes cannot be compelled to produce 
documents mentioned in Sec. 25 of the 
Bengal Finance Ac-t 1941 unless they 
ate required for the purpose of a pro¬ 
secution under Indian Penal Code in 
respect of the statements, returns, ac- 
'•C'liits. documents or evidence. He ts 
•'-ct required to produce documents for 
the purpose of pro,secution for any and 
•ivsry section of I. P. C. (1966) 18 STC 

<432) (Cal) (DB). 

9- "Adhere d'jc'vment or thing is in 
the possession cf s.n-' acoised person.— 

(i) Per Majority (Sh'm, J., Contra); Sec¬ 


tion 94 on its true construction, does 
not apply to an accused person under 
trial. AIR 1965 SC 1251 (1259, 1260) = 
1965 (2) Cri LJ 256 » 1965 (2) SCR 
457 ** AIR 1951 Cal 101 (FB), Overrul¬ 
ed 12 Cal WN 1016 and ILR 38 Cal 304; 
9 Ind Cas 564 (Cal), Approved- AIR 1963 
Guj 178, AfTirmed.) ** (1966) 2 Mad LJ 
240 (241) = 1966 Mad LJ (Cri) 669 *• 
AIR 1963 Guj 178 (181 to 183) = 1963 

(2) Cri LJ 135 = (1963) 4 Guj LR 638. 

(But see AIR 1951 Cal 101 (Prs 17, 
31) = 52 Cri LJ 946 (FB). (12 Cri LJ 
98 (Cal); 8 Cri -LJ 224 (Cal) and 38 Cal 
304 = 12 Cri LJ 8 *• AIR 1918 Pat 590 
(592) = 19 Cri LJ 217 ** AIR 1915 Mad 
17 (17) = 13 Cri LJ 493 (494). (Notwith¬ 
standing that it might incriminate him.) 

1957 Nag LJ 302 (303). (AIR 1951 
Cal 101 (FB), Foil.) (1892) 19 Cal 52 
(64) (DB) *♦ (1888) 15 Cal 109 (122) 

(DB).] 

10. Person having a lien on the thing 
ordered to be prduced.— (1) The mere 
fact that person in possession of the 
articles ordered to be produced has a 
lien over them, does not affect power 
of the Court to order their production 
and is not a sufficient reason for their 
non-production. (1936) 163 Ind Cas 224 
(225, 226) = 37 Cri LJ 825 (DB) (Cal). 

11. Summons or order to attend and 
produce.— (1) Magistrate should not 
make an order for production unless 
there are materials before him to justify 
his doing so. (1888) 15 Cal 109 (141) 
(DB). 

(2) The summons should not be 
general in terms but should distinctly 
specify the particulars of the document 
or thing called for. (1911) 12 Cri LJ 
8 (9) = 38 Cal 304 (DB). 

(3) A police officer desiring to make 
an order for production of documents 
must issue a written order. AIR 1943 
Lah 28 (31) = 44 Cri LJ 301 (DB). 

(4) Application under Section 94 filed 
by accused for production of certain 
documents. Magistrate without record¬ 
ing reasons for not calling these docu¬ 
ments at that stage passed an order 
directing the prosecution to proceed. 
Magistrate held could not refuse to caW 
these documents, merely on the ground 
that these could be summoned in 
defence, if at all needed. AIR 1955 
Punj 17 (Pr 4) = 1955 Cri LJ 315. 
(AIR 1935 Sind 13 = 36 Cri LJ 581 
(FB), Foil.) 

(5) Stopping of payment of certain 
bills presumably with a view to passing 
of some order with regard to the 
amount due to the accused, at the 
termination of the proceedings is not 
covered by tins section. AIR 1951 
Assam 24 (Pr. 5) » ILR 1951-3 Assam 
27. 

12. Person summoned, If a witness.— 
(1) Person summoned merely to produce 
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Sectlod' 94 — Note 12 (contd.) 
a document or thing does not become a 
witness by appearing in Court for its 
production and he cannot be cross-exa¬ 
mined unless and until he is cited as a 
witness in the proceedings- See AIR 
1937 Oudh 331 (337) = 38 Cri LJ 491. 


13. Seizure of account books by the 
Police.— (1) A Magistrate, on taking 
cognizance of a complaint, may issue a 
summons for production of accounts 
relevant to inquiry but he is not com¬ 
petent to pass an order directing the 
police to take possession of the same. 
(1910) 11 Cri LJ 525 (526) = 38 Cal 68 
(DB). 

(2) Where a warrant is issued under 
Section 96 in aid of an order under 
Section 94 the thing seized comes into 
the custody of the court and their dis¬ 
posal thereafter is within its power and 
direction. The destination indicated 
under Section 94 is not necessarily the 
destination once the court acts under 
Section 96. ILR (1959) Ker 165 (172). 

(3) Even a police officer obtaining a 
document or thing under Section 94 or 
under Section 165 and 166 Criminal 
Procedure Code is bound to see that no 
unnecessary hardship is caused to the 
person in possession. ILR (1959) Ker 
165 (171). 


14. Inspection of things or documents 
produced.— (1) Court has jurisdiction to 
allow parties to inspect the do^unrients 
or things produced. (1888) 15 Cal 109 
(128, 143) (DB) ** AIR 1935 Sind 13 
(20) = 36 Cri LJ 581 (FB). 

(2) Inspection of documents must be 
made in Court after their Production 
and not in any other place. (1903) 5 
Bom LR 978 (979) (DB). 

(3) The inspection ought to be made 
in the presence of the person producing 
the document or thing and the Magis¬ 
trate should give definite instructions as 
to where and when the inspection is to 
be held and by which officer. AIR 1920 
Cal 349 (350) = 21 Cri LJ 577 (DB). 

(4) Usually, inspection should only be 
allowed of particular documents shown 
to be relevant and not of documents m 
bulk. AIR 1941 Bom 259 (260) - 42 
Cri LJ 831 (FB). 

(5) A party producing documents m 

coihpUance' with the Court’s ^rder is 
not precluded from objecting to them 
subsequent inspection. AIR 1938 Bom 
33 (36) 39 Cri LJ 207 (SB). 

^ (6J Unless the party seeking inspec- 
tTon makes out a prima facie case m 
supnoii; of his charge and in support oi 
allegation that the documents in Ques¬ 
tion wotild be relevant to support tnat 
chiii^ge, inspection should not be 
QllowiSl. AIR 1941 Bora 259 (260) = 
42 CrtLJ 831 (FB) •• AIR 1938 Pom 33 
136} — 39 Cri 207 (SB). 


(7) An accused person should be 
allowed a reasonable opportunity of 
inspecting the documents of the prose¬ 
cution. See AIR 1946 All 227 (229, 230} 
— 47 Cri LJ 1041. 

15. Documents produced, if can be 
compelled to be put in evidence.— (1) 
Section 163 ol the Evidence Act does 
not apply to criminal proceedings. 
Accused summoned to produce a docu¬ 
ment under this section and the same is 
inspected by the prosecution. Accused 
cannot insist upon the prosecution 
putting it in evidence and it is for the 
prosecution to determine whether it is 
to be put in evidence or not. (1888) 15 
Cal 109 (126, 143) (DB). 

[See also AIR 1933 Cal 65 (66) = 34 
Cri LJ 283 (DB).] 

16. Security for production.— (1) Sec¬ 
tion 94 does not enable a Court to 
demand security for production of 
articles when required. The Court can 
only issue a summons for their produc¬ 
tion in Court. (1903) 7 Cal WN 522 
(524). 

17. Document protected under S. 126, 

Evidence Act.— (1) Sub-section (3) does 
not exempt documents protected under 
Section 126, Evidence Act, and the pro- 
duction of such documents is incumbent 
under Section 162 of the Evidence Act, 
notwithstanding any objection which 
there may be as to the production or 
admissibility. The validity of the objec- 
tion has to be decided by the Court 
after production. AIR 1939 Mad 914 
(914) = 41 Cri LJ 186 ** AIR 1962 

Guj 290 (292) = 1962 (2) Cri LJ 610 = 

-(1962) 3 Guj LR 833. (An order under 
sub-section fl) of Section 94 is not 
illegal merely because it violates the 
privilege conferred by Section 126, Evi¬ 
dence Act.) 

18. Bankers’ books.— (1) Officer in 
charge of a police-station conducting 
an investigation is entitled to inspect 
bankers' books even without an order of 
Court. Section 5, Bankers’ Books Evi¬ 
dence Act (18 of 1891), does not pre¬ 
vent him from doing so. AIR 1937 Lah 
160 (162) = 38 Cri LJ 435. 

(2) Enquiry or trial before a Magis 
trate — Question of production and 
inspection of bankers’ books in such a 
proceeding would be governed by the 
Bankers’ Books Evidence Act, and not 
by this section. AIR 1938 Bom 30 
(35) = 39 Cri LJ 207 (SB). (Dissenting 
from ILR (1938) Bom 31.) 

(3) It Is not the practice of the Court 
to allow inspection of bankers' book*: 
under the Bankers’ Books Evidence Act, 
unless a prima facie case is made ov.f; 
for thinking that there is some matter 
on which the books of the bank are 
bound to be relevant. AIR J938 Bom 33 
(37) = 39 Cri LJ 207 (SB). 
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Section 94 — Note 18 (contd-) 

concerns other than 
bcnks are equally entitled to protection 
trom disclosure of matters which have 
nothing to do with the case before the 
Court. AIR 1943 Sind 51 (53) = 44 
Cn LJ 324 (DB). 

19. Effect of non-compliance with an 

Snd7r**?■ (1) Summons 

under this section not complied with. 

Search warrant may be issued under 

(979) 

LJ 493 ,«4h = 13 Cri 

f summons is issued with- 
considering it necessary 
or desirable for the purposes of any 

i*- or other proceeding, 

!« ifot ^ disobedience thereof 

tL Section 175 of 

^ 1918 Pat 590 

(592) = 19 Cri LJ 217. 

Article 20 (3) of 
A notice to pro- 
® document is addressed to the 
party concerned and his production in 
compliance therewith c6nstituter a 

^stimonial act by him within the 
meaning of Article 20 (3) of the Con¬ 
stitution of India. AIR 1954 SC 300 

^ = 1954 Cri 

t956 Mad 165 (Pr 2) = 
1956 Cri LJ 248 (1) (DB) ** AIR 1959 
AJ] 219 (220) = 1959 Cri LJ 410 ** (1961) 

2 Cn LJ 56 (57) (All). (Requiring the 

accused charged for forgery to p?5ducl 
the alle^d forged document under Sec- 

Violation of Art. 20 

iV aSo r Bom LR 559 (DB) 

T T 1?®® J & K 55 (56) = I960 Cri 
LJ 470 ** AIR 1961 Gui 137 (139) = 

415 (DB). (Article 20 (3) is not confined 
to old testimony but also extends 
to any compulsory process for produc¬ 
tion of evidenciary documents which 
are reasonably likely to support the 
prosecution against the accused.) 


Clause (3) of Article 20 of the Constitu 

iTios ,L^ir c- 

(3) Protection against testimonial com- 

pulsion envisaged by Article 20 

A" focZe^t 

Register in 

custody of accused — Order for nro 

beinf H 94 — Docui^ent 

being public document Article 20 ( 3 ) 

cannot be invoked and accused must 

with it — Accused incurs 
penalty prescribed by law on his failure 
to produce. AIR 1958 Orissa 1 (4) = 

(DB) 

A does not contravene 

Article 20 (3) of the Constitution. AIR 

)rn. 31) = 52 Cri LJ 946 

(r £5). 

21 . Revision— (i) Except for very 
good reasons, the High Court should 
not interfere with the discretion con¬ 
ferred on trial Courts in matter of 

documents. AIR 1970 SC 
Bom LR 421. Reversed.) 

( 2 ) High Court can interfere in revi¬ 

sion where a Magistrate has either 
refused to exercise a discretion vested 
in him by law or has exercised that dis¬ 
cretion in an improper manner or on 
improper grounds. AIR 1940 Bom 361 
(361, 362) = 42 Cri LJ 58 (DB) •* AIR 
1963 J and K 20 (22) — 1963 (1) Cri 

LJ 356» 

(3) Magistrate refused erroneously to 
make an order for production of certain 
currency notes in possession of accused 
and his solicitor High Court set aside 
the order and directed the Magistrate to 
proceed according to law. (1892) 19 
Ca! 52 (60) (DB). 


[But see AIR 1957 Madh B 68 (70) = 
1957 Cri LJ 195 (DB) 1957 Nag LJ 
3U2 (303). (Guarantee under Article 20 
(3) is confined to oral evidence only. 
•AIR 1951 Cal 101 (FB), Foil. — Not 

good law in view of Supreme Court 
decision.)] 

(2) The answer to the question whe- 
.her the order requiring the production 
of a document by an accused person is 
nit by the prohibition contained in 


SeclioQ 95 — Note 1 

(1) Section 95 has to be read along 

with Section 94- AIR 1969 All 337 (340) 

^ 55® ** air 1965 Raj 160 

LW 207 ^ 

(2) Before Section 95 (2) can be utilis¬ 
ed It IS necessary ( 1 ) that the document, 
parcel or thing should in the opinion of 
a Magistrate be such that its production 
IS necessary or desirable; (2) the docu¬ 
ment, parcel or thing must be required 
for the purpose of investigation, inquiry, 
trial or some other proceedings; (3) the 
decision that the document, parcel or 
thing is of that nature and is required 
for one of those purposes must be the 
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(2) If any such document, parcel or thing is, in the opinion of any other 
Magistrate, or of any Commissioner of Police or District Superintendent of Police, 
5 wuit^ for any such purpose, he may require the Postal or Telegraph Depart¬ 
ment, as the case may be, to cause search to be made for and to detain such 
document, parcel or thing pending the orders of any such District Magistrate, 
Chief Presidency Magistrate® or Court. 

[1882 — S. 95; 1872 — S. 369; 1861 — Nil.] 

[•] Chief Magistrate in the City of Ahmedabad has the powers and exercises the 
jurisdiction of a Chief Presidency Magistrate.—See Guj. Act XIX of 1961, S. 14 
(3j (4-11-1961). 

STATE AMENDMENTS 

Maharashtra 

In its application to the State ot Maharashtra, in sub-section (2) of Section 95 for 
the words “District Superintendent of Police" substitute the words “Superintendent of 
Police,"—Maha. Act XLVI of 1962, S. 3 and Sch. (1-7-1964). 

Punjab: Haryana: Chandigarh 

In its application to the Stales of Punjab and Haryana and the Union Territory of 
Chandigarh, in Section 95, after the words “District Magistrate", wherever occurring, 
substitute the words "Chief Judicial Magistrate.”—Punj. Act XXV of 1964, S. 2 and 
Sch., Ft. I, item (25) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 

Union Territories (except Chandigarh) 

In its application to the Union territories, in S. 95, after the words “District 
Magistrate” wherever they occur, insert the words "Chief Judicial Magistrate".—Act 19 
of 1969. S. 3 and Sch., item 26 (in DeUii on 2-10-1969.) 

West Bengal 

In its application to the Slate of West Bengal, in S. 95, after the words "District 
Magistrate”, in the two places they occur insert the words “Sub-divisional Judicial 
Magistrate".—W. B. Act VIII of 1970, S. 2 and Sch., item 36. 


B. — Search-warrants. 

96. When search-warrant may be issued.—(1) Where any Court has reason 
to believe that a person to whom a summons or order under Section 94 or a 
requisition under Section 95, sub-section (1), has been or might be addressed. 


section 96 — Note 1. (contd.) 

decision pf any district Magistrate. Chief 
Presidency Magistrate, High Cburt or 
Court of Session; (4) the order under 
Clause (2) of Section 95 can be passed 
not by the District Magistrate. Chief 
Presidency Magistrate, High Court or 
Court of session making the decision 
above - mentioned but by some other 
Magistrate. AIR 1959 All 337 (340) = 

1969 Cri LJ 668 •• 1969 Cri LJ 1190 
(1192) = 70 Pun LR 819. 

(5) Order passed by District Magis- 
^ate directing the post-master to with¬ 
hold delivery of all letters, money orders 
Of. any other postal communication ad¬ 
dressed to the applicant firm — Magis¬ 
trate npti^ applying his mind to question 
wheiher ijhose things would be necessary 
^.be produced for any of purposes in 
potion M — Order held was invalid. 
XIR 1959 All 837 (340, 341) « 1959 Cri 
LJ 666. 

’VSee'h^ev^r AIR i960 Punj 412 1414) 
^ .t990rCri LJ 1134 m 32 Putt LR 646.1 

-r r* 1 h * 

Aift’iordar under Section 05 directing 
thi p«Hitalr««utiioritie8 to delivA *parcles, 

■ '.'I.. •- 


letters, etc.,' addressed to accused, to a 
certain person is vague and is liable to 
be misinterpreted and therefore the 
vague portion should be quashed. AIR 
1960 All 405 (407) = 1960 Cri LJ 871 = 
1960 All WR (HC) 168. 

(5) Things which are to come into 

custody of postal authorities in future 
cannot be subject matter of order under 
Section 95. AIR 1960 All 405 (407) 

1960 Cri LJ 871 « 1960 All WR (HC) 
158 •• AIR 1965 Raj 160 (162) J965 

(2) Cri LJ 408 = 1986 Raj LW 207. 

(6) ‘Document, parcel or thing’ includes 
Postal money order. AIR J960 Puni 412 
(414) = 1960 Cri LJ 1134 = 62 Pun LR 
646, 

SECTION 96 — SYNOPSIS 

1. Seope. 

9. This section and Article jR) (3) of the 
ConstltotioD. 

5. This section and Article 19 (l) ff) of 

the ConstlfuHon, 

4. “Court.** 

6» *‘Has reason to believe.** 

6 . Record of reasons. 
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will not or would not produce the document or thinq as required by such sum¬ 
mons or requisition, 

or where such document or thing is not known to the Court to be in the 
possession of any person, 

or where the Court considers that the purposes ot any inquiry, trial or other 
proceeding under this Code will be served by a general search or inspection, 

it may issue a search-warrant; and the person to whom such warrant* is 

directed, may search or inspect in accordance therewith and the provisions here¬ 
inafter contained. 

(2) Nothing herein contained shall authorise any Magistrate other than a 
District Magistrate or Chief Presidency Magistrate* to grant a warrant to search 
lor a document, parcel or other thing in the custody of the Postal or Telegraph 


S, 366. S. 368 Paras. I to 3, S, 369 Para. 1: 1861 


[1882 — S. 96; 1872 - 
- S. 114.] 

powers and exercises the 

junsdiction of a Chief Presidency Magistrate—See Gui. Act XIX of 1961 Sec¬ 
tion 14 (3). * 


Section 96 — Synopsis fcontd.) 

Person.’ if would include on ac¬ 
cused person. 

8. ‘‘Docuroent or tblng.” 

9. General search or inspection. 

10. “May issue a search-warrant.’* 

11. Seizure without search-warrant* 

12. Search-warrants under special or 

local laws. 

13. Security for production, 
l-t. Inspection. 

15. Power to search includes power to 

take into possession* 

16. Power to invoke aid In reading 

documents. 

17. Form of search-warrant. 

18. Magistrate, If can search himself. 

19. ftesistance to illegal search, 

29. Revision. 

1. Scope. fl) The first two clauses 
of sub-.seclion (1) relate back to and are 
governed bv .the provision.s of Sections 94 
and 9f). ( 98) 22 Bom 949 (956) (DB) ** 
(1890) 13 Mad 18 (20) (DB). 

(2) The third clause of Section 96 fl) 
is independent of Sections 94 and 95 
AIR 1934 Bom 104 (106) (DB). 

(3) An order of a Magistrate for the 
Issup of a search-warrant for the seizure 
of the bus »s without iurisdiefion AIR 
1939 Cal 45 (46. 46) = 40 Cri LJ 216 

(!) Magistrate is prohibited from 
issuing a search-warrant against the In¬ 
come-tax Oflficer for production of a 
docameut referred to in Section 54 (1), 
Tnc-me.tas Aci. AIR 1950 East Puni 306 
(^’rs 3, 11, 34) = ILR (1950) Punj 283 
= 61 Cri LJ j2?3 (FB) 

(5) ThA Code ii, not exhaustive in the 
mailer of search warrants. AIR 1954 
Mad ev3 :pT 25) « ILR (1955) Mad 887 
= 1954 Cri LJ 1521 (DB). 


2. This section and Article 20 (3) of 
the Constitution. — (i) Section 96 can¬ 
not be read as importing any statutory 
recognition of a theory that search and 
seizure of documents is compelled pro¬ 
duction thereof. Hence searches made in 
pursuance of warrants issued under Sec¬ 
tion 96, cannot be challenged as illegal 
on the ground of violation of funda¬ 
mental right under Article 20 (3) of the 
Constitution of India. AIR 1064 SC 300 ‘ 
(Prs 18 and 19) = 1964 SCR 1077 = 
1964 Cri LJ 865 *♦ AIR 1957 Madh B 
68 (70) = 1967 Cri LJ lft§- (DB) ** AIR 
1966 Goa 23 (26) = 1966 Cri LJ 1258 
(SB). 

(2) There is nothing in Article 20 or 
in any of its other article.s to prohibit 
the police from searching either the per¬ 
son of the accused or the premises in the 
manner laid down by the Criminal Pro¬ 
cedure Code. AIR 1955 Mad 685 (Pr 3) = 
19^ Cri LJ 1602 (1). 

(3) A notice to the accused to show 
cause why his premises should not be 
searched for the purpose of seizing cer¬ 
tain incriminating documents practically 
'amounts to stating that either he pro¬ 
duces the documents, or else the premises 
will be searched. The notice will amount 
to a testimonial compulsion and will 
stand on the same footing as the sum¬ 
mons to produce the same documents. 
Such a notice offends Article 20 (3). AIR 
1955 Mad 716 (Pr 2) « 1955 Cri LJ 
1602 (2). 

(4) Guarantee against testimonial com¬ 

pulsion — Scope and extent — Order re¬ 
quiring accused to produce self-incri¬ 
minating document — Article 20 (3) ,is 

violated. (1961) 2 Cri LJ 55 (57) (All). 

3. This section, atid Article 19 (1) (I) 
of the Constl^tlon.. — (1) No question 
of violation of Article (19)—(1) ff) is in¬ 
volved where search warrants- which pur¬ 
port to be under the first alternative 
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■ ^ STATE AMENDMENTS 

Punlabt Haryanfts Chandigarh 

In its application to the States of Punjab and Haryana and the Union Territory of 
Chandigarh, In sub-section (2) of Section 96, after the words “District Magistrate”, insert 
the words “or Chief Judicial Magistrate.”—Punj, Act XXV of 1964, Sec. 2 and Sch.. 
Pt. I, item (26) (2-10-1904) and Act 31 of 1966 Ss. 29 and 89 (1-11-1966). 

Union Territories (except Chandigarh) 


In its application to the Union territories in Section 95, alter the words “District 
Magistrate”, insert the words “or Chief Judicial Magistrate.”—Act 19 of 1969, S, 3 and 
Schedule, item 27 [the Act has now been enforced so far in Delhi only on 2-10-69.] 


SecMon 96 — Note 3 (co’^td.) 

Section 96 (1) of the Cr. P- Code are 
issued. AIR 1954 SC 300 (Pr 2) = 1054 
SCR 1077 = 1954 Gri LJ 866. 

(2) Where more than two years 
elapsed since the seizure of document 
and there was no likelihood of taking 
the matter to Court. High Court ordered 
return of the documents. (1964) 2 Mad 
LJ 5 (12).- 


587 (587) = 18 Cri LJ 837 •* AIR 1920 
Cal 43 (44) = 21 Cri LJ 313 (DB). 

(4) It is a condition precedent to the 
issue of a search-warrant that one or 
other of the circumstances mentioned in 
the section should exist. (1911) 12 Cri 

LJ 175 (177) (All) ** AIR 1957 Orissa 
130 (143) = 1957 Cri LJ 769 •* AIR 
1920 Cal 352 (353) = 21 Cri LJ 673 
(DB) (Per Choudhuri J.) ** (1968) 9 

Gui Lr 364 (369) « ILR (1968 Guj 117 


4, *'Courl.” — (1) A Magistrate acting 
judicially is a Court williin the meaning 
of the Code. AIR 1919 Mad 620 (622) = 
20 Cri LJ 90 (DB) ** AIR 1955 Him Pra 
51 (Pr 10) = 1955 Cri LJ 1585. 

[See also AIR 1953 Orissa 49 (Pr 3) 

- 1963 Cri LJ^ 514 (DB). 

(2) Schedule V, Form No. 8 shows 
that a search-warrant may be issued be¬ 
fore proceedings of any kind are initiat¬ 
ed and in view of an enquiry about to 
be made. (1912) 13 Cri LJ 693 (700) = 
39 Cal 953 (PC). 

(3) Magistrate with third class powers 

— Such Magistrate with others consti¬ 
tuting Bench of Magistrates — He can 
issue search warrant under Section 96* 
(1903) 2 Cri LJ 61 (62) (All). 

5. “Has reason to belleye,'* — (1) Act 
of issuing a search-warrant is a judicial 
act. (1912) 13 Cri LJ 693 (700) = 39 Cal 
963 (PC) •• AIR 1966 Goa 23 (27) = 
1966 Cri LJ 1258 (SB) •• (1961) 42 ITR 
763 (759) (Cal). 

(2) Before issuing search-warr^t 
Magistrate 'is bound to apply his mind 
to the facta and weigh the circumstances 
and then make up his mind on the ques¬ 
tion. AIR 1963 Orissa 153 (Prs 12, 13) = 
1963 Cri LJ 1041 (DB) •• (1951) 1 Mad 
LJ 12 (13) •• AIR 1920 Cal 43 (44) « 
21 Cri LJ 313 (DB). 


(3) Mere statement in an affidavit that, 
in the opinion of the deponent a sum- 
mtona paay not have the desired effect or 
« ihwe statement by a police officer 
that it necessary to issue a search- 
.lysunant not sufficient to iustify the 
iMBlA.inf searchrwairant. AIR 1918 Mad 




(DB). 

(5) Complaint of cheating — Com¬ 
plainant asking for issue of search war¬ 
rant for production of specified machi¬ 
nery by accused — Machinery stated by 
complainant to be important piece of 
evidence — No reasons given in order 
issuing such warrant — Order not valid 
within Section 96 (1). ILR 1966 Guj 982 
(992) = (1966) 7 Guj LR 963. 

6. RCcOrd Of reasons. — (1) Magistrate 
should keep notes of materials upon 
which he has acted in issuing a search- 
warrant so as to enable High Court to 
form an opinion as regards the materials 
upon which Magistrate has acted. AIR 
1920 Cal 352 (353) = 21 Cri LJ 573 
(DB) *• AIR 1916 Lah 274 (275) = 17 
Cri LJ 60 •* AIR 1966 Goa 23 (27. 32) 
*= 1966 Cri LJ 1258 (SB). 

[See however ‘AIR 1953 Orissa 153 
(Prs 12, 13) = 1953 Cri LJ 1041 (DB).] 

(2) The fact that no reasons are men. 
tinned on the search-warrants for their 
issue does not make the warrants them¬ 
selves bad. AIR 1958 Cal 128 (130) = 
1958 Cri LJ 368. (AIR 1953 Cal 341, 
Foil.) 

7. ^'Person," If would Include an ac¬ 
cused person. — ( 1 ) The word “person” 
in this section will include accused per¬ 
sons also. '.AIR 1951 Cal 101 (Prs 15, 17, 
34) = 52 Cri LJ 946 (FB). (12 Cri LJ 
98 (Cal): 38 Cal 304 ^ 12 Cri LJ 8 and 
6 Cri LJ 224, Overruled.) 

(2) Search-warrant can be issued 
against an accused person if circum¬ 
stances specified in section exist. AIR 
1914 Lah 587 (588. 589) 16 Cri LJ 

225. 
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S<‘ction 96 fcontd.) 

8 . “Docunicnl or IhJng.” — d) When 
the premises to be searched are those 

ot an accused person, the warrant need 
noi be only for the finding of the docu¬ 
ment. etc., in respect of which the al¬ 
leged offence has been committed but 
also mav be for any document or thing, 
the production and inspection of which 

are necessary and desirable or will serve 
the ends of iustice- AIR 1914 Lah 587 

(590) = 16 Cri LJ 225. 

(2) A woman is not a "thing" within 

section. (1907) 6 Cri LJ 38 (39) 

(3) The word "thing" would not in¬ 
clude the configuration of a wall or any 
place inside a house. AIR 1928 All 185 
(186) = 29 Cri LJ 272. 

(4) Even when a warrant is issued 
under Sechon 96 in aid of an order m^de 
under Section 94, the things seized come 
mto the custody of the Court and their 
dispo.sal thereafter is within its power 
and discretion, the discretion is to be 
properly exercised having regard to the 

seizure. ILR (1959) Ker 165 


9. General search or Inspection. — (i 
A general search-warrant can only b( 
i.ssued if the Court considers that the 
purposes of any enquiry, trial or othei 
proceeding under the Code would be 

search. AIR 1934 Bom 
104 (107) = 35'Cri LJ 1024 (DB). 

(2) A warrant may be issued for the 
purpo.ses of an enquiry about to be 
made. AIR 1940 Cal 97 (100) = 41 Cri 

** ‘934 Bom 104 (107) 

= 35 Cn LJ 1024 (DB). 

[See also AIR 1953 Orissa 153 (Pr 10) 
= 1953 Cri LJ 1041 (DB).3 ^ 

(3) The words "inquiry, trial or other 
proceeding under this Code" in CL (3). 
suh-sertion ( 1 ), will not include ala in¬ 
vestigation. AIR 1940 Cal 97 (100) = 41 


LJ^ 240 (242) = (1966) Mad LW (Cri) 

.. Issue a search-warraot.’* 

(1) The issue of a search-warrant is in 

the discretion of the Court. Where the 
order is sought to be made on the basis 
of a complaint, the complainant should 
be examined on oath under Section 200 
Tt the order. (1911) 12 Cri 

rJ336) [Mad) (DB) ♦♦ AIR 1966 Goa 
23 (26) = 1966 Cn LJ 1258 (SB) ** 1963 

(2) Cn LJ 61 (62) (All). 

[See also AIR 1953 Orissa 153 (Pr 61 
— 1953 Cri LJ 1041 (DB) ** AIR 1950 
East Puni 306 (Pr 36) = ILR (1950) 
Puni 283 = 51 Cri LJ 1273 (FB).] 

(2) A mere application by the police 
based on a telegram received by them 
should not be treated as information on 

Tionox a Magistrate is entitled to act. 
(1898) 22 Bom 949 (956) (DB). 


(3) Section 96 read with Section 94 
does not prohibit the issue of warrants 
tor search even at a stage prior to com- 

^ actual investigation into 
suspected ofTenge. (1964) 2 Mad LJ 5 

(4) Where action is taken on a com- 
piaint It IS not necessary that the Magis- 
trate should wait until a preliminary en- 
quiry is held and all the witnesses for 
the prosecution are examined and cross- 
examined. (1890) 13 Mad 18 (20) (DB). 

(5) Where in a case of theft, an ap- 
plicahoii was made for the issue of a 
search-warrant with the object of secur- 
mg, for the purpose of the trial identi- 
tication of the property and to ascertain 

'f »u really in the possession 

ot the accused, it was held that a delay 
ot three weeks in the issue of the war- 

proper. AIR 1919 Cal 959 
(960) = 19 Cri LJ 707 (DB). 

( 6 ) Issue of search warrant — Previ¬ 
ous notice to person complained against 
not necessary. AIR 1966 Goa 23 (31) = 
1966 Cri LJ 1258 (SB). 


Mys 214 (218) = 

1^965 (2) Cri LJ 225 (DB). (AIR 19J 

Rang 206, Diss. from.)] 

(4) Prima facie warrants issued for th 
production of a particular category < 
documents with reference to an allege 
or suspected but particular offence ma 
be a warrant for a particular search a 
^posed to a general search. AIR 195 

?oTi"“(DB). 

(5) Articles entrusted to accused b 
an order under Section 516-A Cri P C 
on his executing a security bond —' o: 
failure to file charge-sheet within stipu 
lated time, bond stood cancelled— Polic 
later on filing charge-sheet — Magistral 
can call upon accused to produce thos* 
articles and on his failure, issue a gene 
ral search warrant to police officer 
search and produce them. (1966) 2 Ma< 


11, Seizure without search-warrant —• 

(1) Order calling upon police to take^ 
possession of account books in posses¬ 
sion of a certain person without issuing 
a search-warrant is illegal. (1910) 11 Cri 
LJ 625 (526) = 38 Cal 68 (DB) *• 1963 

(2) Cri LJ 100 (102) (Manipur). 

( 2 ) Sub-divisional Magistrate making 
order for search and seizure of certain 
articles without issuing a search-warrant. 
Order though illegal was within the juris- 
difclion under Section 1 of the Judicial 
Officers Protection Act (18 of 1850). AIR 
1938 Cal 177 (178) (DB). 

(3) When the properties not mentioned 
in the warrant have also been seized and 
produced before the Court, they cannot 
be considered to be property before the 
Court. (1888) 15 Cal 109 (144) (DB). 

12, Search-warrants under special or 
local laws, — (l) The procedure under 
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SecUon 00 — Note 12 (contd.) 

Uus Code has been held to apply to 
searches held in pursuance of the provi¬ 
sions of the following Acts:— 

ta) The United Provinces Excise Act, 4 
of'1910, (Section 54 to the extent 
prescribed). AIR 1927 Oudh 132 
(133) = 28 Cri LJ 321. 

(b) The Indian Arms Act, 11 of 1878, 
Sections 25 and SO. AIR 1919 Mad 
620 (621) = 20 Cri LJ 90 (DB) •• 
(1909) 2 Ind Cas 436 (437, 452) = 
36 Cal 433 (SB). 

(c) The Indian Copyrif^ht Act, 3 of 
1914. AIR 1920 Gal 83 (85, 86) == 
21 Cri LJ 391 (DB). 

(d) . The Indian Public Gambling Act, 3 

of 1857, Section 6. (1908) 7 Cri LJ 
19 (21) *= 30 All 60. 

[But see AIR 1922 Lah 458 (458, 

459) = 23 Cri LJ 621.1 

(e) The Sea Customs Act (1878), Sec¬ 
tion 172. AIR 1956 Cal 609 (611) 
= 1956 Cri LJ 1396. 

(f) The Madras Hindu Religious and 
Charitable Endowments Act (19 of 
1951), Section 87 (c). 1957 Cri LJ 
259 (2.60) (Mad). 

(g) Indian Income-tax Act (1961), Sec¬ 
tion 136. AIR 1965 All 487 (491) = 
ILR (1964) 2 All 377 (DB). 

(h) Hyderabad Gambling Act (2 of 

1305F), S. 5. AIR 1966 Mys 289 
(292) = 1966 Cri LJ 1280 = 
(1966) 1 Mys LJ 110. 

(i) Foreign Exchange Regulation Act 

(7 of 1947), Section 19 (3) (as 

far as they are made applicable). 
AIR 1966 SC 1 (4) = 1965 (1) Cri 
LJ 100 = (1064) 7 SCR 724 ** 

AIR 1964 Bom 127 (131) = 1964 

(1) Cri LJ 643 = 65 Bom LR 812 
** AIR 1962 Tripura 50 (58) = 

1962 (2) Cri LJ 794. 

(2) Madras Police Act, Section 42 — 
Search warrant by Deputy Commissioner 
— Provisions of Section 96 of the Code 
not applicable. AIR 1935 Mad 98 (100) = 
36 Cri LJ 566. 

(3) Before issuing search warrant 

under Section 25 of the Indian Arms Act, 
it is necessary for the Magistrate to re¬ 
cord his grounds of belief that arms are 
kept for an unlawful purpose. If this 
condition is not complied with, the search 
under that section would be illegal. (1909) 
2 thd Cas 436 (438. 440) » 36 Cal 433 

(SB). (This view was upheld in appeal 
in 13 Cri L Jour 693 = 39 Cal 953 (PC), 
but the decision was reversed on another 
point.) •• AIR 1967 Orissa 130 (140, 141) 
“ X967 Cri L Jour 769. 

(4) A Magistrate issuing a search-war- 

rrat under Section 25 of the Arms Act 
must be taken to be acting as a Court. 
AIR Idl^'^Tdad 620 (621, 622) = 20 Cri 
ta 60 (DB). ‘ 

(6)fc 1A sdareh under Section 16-A' of the 
V. P. 0pium Smoking Act made by a 
’ unonddoaioer of a police station though 


empowered by a nolincation under Sec¬ 
tion 10 (2) (e) of the U. P. Excise Act 
or made without recording grounds for 
conducting the same in writing is not 
regular. But both these circumstances 
are procedural irregularities and they 
will not vitiate the search. It will only 
make a Court extremely cautious and 
critical of the evidence that is placed be¬ 
fore it. AIR 1956 All 234 (Pr 7) = 1956 
Cri LJ 449. 

(6) Documents seized in execution of 
search warrant issued under Section 172, 
Sea Customs Act — Customs authorities 
not entitled to their custody — Final 
disposal of documents to be under Magis¬ 
trate’s order. AIR 1962 SC 7S9 (763) = 
1962 (1) Cri LJ 692 = 1962 Supp (1) 
SQR 546. 

(7) Under Section 19 (3) of Foreign 
Exchange Regulation Act, Magistrate can 
order search of foreign currency. AIR 
1962 Tripura 50 (53, 54) = 1962 (2) Cri 
LJ 794. (AIR 1959 Tripura 33, Dissented 
from.) 

13. Security for production. — (1) Sec¬ 
tion does not enable a Court to demand 
security for the production of the article 
when required. (1903) 7 Cal WN 522 
(524)(DB). 

(2) When a search-warrant has been 
issued, the Court can stay execution of 
the warrant conditionally on the e.xecu- 
tion of the bond by such person for 
production of the articles in Court when¬ 
ever called upon. AIR 1920 Cal 83 (85) 
= 21 Cri U 391 (DB). 

14. InspecMon. — (1) The word “ins¬ 
pect” in the third clause of sub-section 
(1) applies only to a locality or place 
but not to a document or other thing. 
(1888J 15 Cal 109 (124) (DB). 

(2) The right of seizure of documents 
or things implies and carries with it the 
right of inspection. (1903) 5 Bom LR 
980 (982) (DB) ** AIR 1929 Cal 176 
(176) = 30 Cri LJ 705 (DB). 

(3) The documents or things must be 
brought to the Court before they are 
allowed to be inspected, and inspection 
should be allowed in Court or where and 
when the Court orders and in the pre¬ 
sence of the person concerned- (1888) 15 
Cal 109 (143) (DB) »• AIR 1920 Cal 349 
(350) = 21 Cri LJ 577 (DB). 

(4) The inspection must be limited to 

the books, etc., named in the search- 
warrant and cannot be had of . other 
books, etc., seized under it. (1888) 15 

Cal 109 (133, 144) (DB). 

16, Power to search Includes power to 
lake Into possession. — ( 1 ) Sections 94 
to 96 and Section 165, and the form of 
the search-warrant, make it clear that 
the intention of the law is that power 
to search includes power to take into 
possession. ('93) Rat 677 (678) (DB) ** 
(1888) 15 Cal 109 (141) (DB). 

16. Power to Invoke aid In readlns 
doenmenta. — (1) A Criminal Court has 


720 [S 96 N 17—S 98 N 1] 


[The Code of] Criminal Procedure, 1898 


97. Power to restrict warrant.—The Court may, if it thinks fit, specify in 
the warrant the particular place or part thereof to which only the search or 
inspection shall extendj- and the person charged with the execution of such 
warrant shall then search or inspect only the place or part so specified, 

[1882 — S. 97; 1872 — S. 368 Para. 4; 1861 — S. 114,] 

98. Search of house suspected to contain stolen property, forged documents 
etc.—(1) If a District Magistrate, Sub-divisional Magistrate, Presidency Magis¬ 
trate! or Magistrate of the first class, upon information and after such inquiry 
as he thinks necessary, has reason to believe that any place is used for the deposit 
or sale of stolen property, 

or for the deposit or sale or manufacture of forged documents, false seals or 
counterfeit stamps or coin, or instruments or materials for counterfeiting coin or 
stamps or for forging, 


Section 96 — Note 16 (contd.) 

power to invoke the aid of persons 
capable of helping it to read and under¬ 
stand (he contents of a document, books, 
etc., produced. AIR 1914 Lah 587 (590) 
= 16 Cri LJ 225. 

17. Form of search-warrant, — ( 1 ) If 
the description in the search-warrant is 
otherwise adequate to identify the place 
without ambiguity, it is immaterial that 
the boundaries of the place are not men¬ 
tioned. AIR 1941 Nag 16 (16). = 42 Cri 
LJ 32. 

18. Magistrate, if can search himself.— 

(1) A Magistrate who is competent to 
i.ssue a search-warrant is also competent 
to conduct the search himself or in his 
presence. 1884 All WN 213 (214) ** 

(1912) 13 Cri LJ 693 (700) = 39 Cal 953 
(PC). 

19. Resistance to illegal search. — ( 1 ) 
A resistance even to an illegal search is 
not justified if the officer was acting in 
good faith under colour of his office 
within the meaning of Section 99 of the 
Penal Code. (1913) 14 Cri LJ 142 (144) 
(DB) (Lah) ** AIR 1951 All 637 (Pr 7) 
= 52 Cri LJ 912 (2) *• AIR 1915 All 
430 (433) = 16 Cri LJ 819 (DB) •* AIR 
1933 All 620 (621) (DB). 

[But see (’55) 59 Cal WN 649 (651) •• 
AIR 1933 All 759 (761) = 34 Cri LJ 

1211 (DB) •* (1911) 12 Cri LJ 8 (9) = 
38 Cal 304 (DB) *• (1912) 13 Cri LJ 764 
(765) (DB) (Cal) ♦* (1897) 24 Cal 324 
329, 330) (DB) ** (1912) 13 Cri LJ 65 
75) (Cal) (1907) 6 Cri LJ 38 (39, 40) 
DB) (Cal).] 

(2) Process issued under Section 100 
drawn up in form prescribed for a war¬ 
rant under Section 96 or 98 with neces¬ 
sary alterations — Held that there was 
only a defect in form and not in sub¬ 
stance and that a resistance to such 
search was not iustiRed. AIR 1918 Cal 
74 (75) = 20 Cri LJ 47 (DB) •* (1912) 
13 Cri LJ 186 (187) = 39 Cal 403 (DB). 

(3) Officer having power under Abkari 
Act to make a search after recording rea¬ 
sons. Search without making such record 
— Resistance thereto not iustifled. (1896) 
19 Mad 349 (350) (DB). 


(4) If in the exercise of the power of 
an officer under the taxation on Income 
(Investigation Commission) Act, 1947 to 
execute search warrant, improper or un¬ 
lawful obstruction or resistance is en¬ 
countered, there must be the right to use 
reasonable means to remove the obstruc¬ 
tion or overcome the resistance. AIR 
1958 SC 44 (Pr 23) = 1966-2 SGR 926^ 
1956 Cri LJ 140. 

20. Revision, — ( 1 ) Unless order for 
issue of a search-warrant is either illegal 
or vitiated by material irregularity. High 
Court will not interfere in revision, 
(1890) 13 Mad 18 (21) (DB) *• AIR 1968 
Goa 23 (31) = 1966 Cri LJ 1258 (SB). 

(2) Where Magistrate has not applied 
his mind in exercising a proper discre¬ 
tion and has acted on insufficient mate¬ 
rial, High Court will interfere in revision. 
AIR 1940 Cal 97 (101) = 41 Cri LJ 329 
(DB). 

Section 98 — Note 1 

(1) The conditions to be fulfilled be¬ 
fore a search can be made are important 
and mandatory and not merely directory. ' 
(1968) 9 Gui LR 364 (369) = ILR (1968) 
Guj 117 (DB). 

(2) The pendency of any proceeding 

before the Magistrate is not a condition 
precedent to the issue of a search-war¬ 
rant. (1908) 8 Cri LJ 235 (240) = 35 

Cal 1076 (DB). 

(3) When the Magistrate is about to 
issue a search-warrant on the strength of 
information as distinguished from a com¬ 
plaint, he should, if possible, examine the 
informant on oath, and if evidence can¬ 
not be taken on oath, he should act with 
a due appreciation of the fact that he is 
taking upon himself the responsibility of 
considering the weight of the informa¬ 
tion, as information preparatory to 
issuing an order of a very serious nature* 
(1911) 41 Cri LJ 175 (177, 178) (All). (A 
case under S. 96.) 

(4) Where one D by a petition to 
Court asked for a search warrant for re¬ 
covery of a cow from the possession of 
A and a description of the cow was given 
and it was stated that she might be 're¬ 
covered without delay lest she be sold 
to some other person and a search war- 
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" “rs-rs " 

«oa Ti stjr2tt/r 

hrma^bt^hi? T’' T**' ®''® °'' •'ept deposited in any plate ] 

e may by his warrant authorise any police-officer above the rank of a constable^ 

a) to enter with such assistance as may be required, such place and 

{b) to search the same m manner speciHed in the warrant, and 

. ° possession of any property, documents, seals, ’stamps or coins 

obtlffied^°T'^ '■^^o^ably suspects to be stolen, unlawfully 

obtained, forged, false or counterfeit, and also of any such instru- 

me^nts and matenals *[or of any such obscene object^] as aforesaid. 

(d) to convey such property, documents, seals, stamps, coins. instruments 
or matenals [or such obscene objects] before a Magistrate or to 

^^dthe same on the spot until the offender is taken bSore a’Magis- 
trate or otherwise to dispose thereof in some place of saftey and 

cust(^y and carry before a Magistrate every person found 
such place who appears to have been privy to the deposit sale or 
manufacture or keeping of any such pniperty. documents ’ sLls 
stamps, coins instruments or materials *[or such obscene ’ objects] 
knowing or having reasonable cause to suspect the said property to 
have been stolen or otherwise unlawfully obtained, or the said docu¬ 
ments. seals, stamps, corns. instruments or materials to have been 


Section 98 — Note 1 (contd.) 

rant was issued under Section 98 on the 
basis of this petition — Held, that there 
being no allegation that the place intend¬ 
ed to be searched was used as a place 
for deposit of stolen property the war¬ 
rant was illegally issued and the inquiry, 
presumably under Section 523, which 
followed, was held without jurisdiction 
1957 Cri LJ 669 (671) (Cal) ** AIR 1969 
Goa 48 (49) = 1969 Cri LJ 608. 

(5) Where a form under this section is 
used for a warrant under Section 100 
with necessary alterations, the defect is 
only one of form and not in substance 

a resistance to such a warrant is not 
justified. (1912) 13 Cri LJ 186 (187) = 
39 Cal 403 (DB), 

(6) Under Section 79 a warrant issued 
under this section can be endorsed over 
to any other police-officer of the same 
rank for execution. (1909) 10 Cri LJ 3 
(6) = 3 Sind LR 56 (DB). 

(7) A search under this section made 

"S search-warrant is illegal. (1911) 

LJ 8 (9) = 38 Cal 304 (DB) *• 
(1966) 69 Cal WN 649 (651). 

(8) A police-officer investigating into a 
^h^rae of theft is entitled under Section 
165 to search without a warrant, and 
such a search will not be illegaL AIR 
1919 All 41 (42) = 20 Cri LJ 695. 

,^fSee however 1959 Ker LR 731 = 
1969 Ker LT 801 (803). (Sub-Inspector 

not recording grounds of his belief as 

IVoL 7.1 3 A. M. 46 


required by Section 165 — Preliminary 
wfth r « not complied 

«! JhI ^ illegally issued under 

Section 96 cannot be treated as valid 

***** section. (1908) 8 Cri LJ 235 

*®76 (DB). 

(10) As to searches under other Ari« 
see the following cases: 

Under the Arms Act 11 of 1878- 

('93) 15 All 129 (130) (DB). (Magistrate 
*^5o?*^** grounds of belief.} *♦ AIR 1925 
All 434 (434) = 26 Cri Lj' 1112 (DB I 

(Illegality of search will not vitiate con¬ 
viction if there is evidence of offence ) 

Under the Calcutta Police Act of 1866- 
(93) 20 Cal 670 (672) iDRl n« . 
Commissioner of PoIicL is empowered o 
issue search-warrant.) •* AIR 

.r"‘ ^ (iif„“e 

search.) warrant searched _ Illegal 

Under the Explosives Act of 1884* 

IId'^DB?. = 39 C*' 

Under (he U. P Excise Aef nf itne. 

AIR 1932 Oudh 249 (250) = 33 rn i r 

492. (Non-recording ofrlVsons for ^search 

that does Tot 

Vitiate proceedings.) 

Under the Opium Act of 1878- 

(1909) 10 Cri L Joiir 85 /861 _ ^ i 

Bur Rul 56 (FB). entry" iltoZ 

vessel for search under this Act must 
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lorged, falsified or counterfeited, or the said instruments or materials 
to have been or to be intended to be used for counterfeiting coin or 
stamps or for forging "[or the said obscene objects to have been or 
to be intended to be sold, let to hire, distributed, publicly exhibited, 
circulated, imported or exported.] 

(2) The provisions of this section with respect to—^ , 1 

(a) counterfeit coin^ 


(b) coin suspected to be counterfeit, and 
{c) instruments or materials for counterfeiting coin, 
shall, so far as they can be made applicable, apply respectively to_ 

/a) pieces of metal made in contravention of the Metal Tokens Act, 
1889, or brought into f[India] in contravention of any notifica¬ 
tion for the time being in force under Section 19 of the * Sea 
Customs Act, 1878,§ 

(b) pieces of metal suspected to have been so made or to have been 
so brought into f [India] or to be intended to be issued in con¬ 
travention of the former of those Acts, and 


Section 98 — Note 1 (contd.) 

be authorized either under Section 15 or 
Section 19.) 

Under the Madras Prohibition Act (10 of 

1937). 

AIR 1954 Mad 993 (1000) = ILR (1955) 
Mad 887 = 1954 Cri L Jour 1521 (DB). 
(Provisions of Sections 28 to 32 of 
Madras Prohibition Act are not repu^ant 
to provisions of Sections 96 and 98, Cri¬ 
minal P. C-) 

Under the Public Gambline Act, 1867: 

AIR 1953 Mad 243 (Prs 6, 8) = 1953 
Cri L Jour 492. (Section 5 does not pre¬ 
sent form for warrant — Search warrant 
Misdescription in — Warrant wrongly 
describing the house in question as stand¬ 
ing in name of accused — Warrant giv¬ 
ing sufficient particulars to identify that 
house had been rented and was being 
occupied by accused — Misdescription is 
immaterial and does not vitiate the 
warrant.) ** AIR 1952 J & K 14 (Prs 6, 
7) = 1952 Cri L Jour .298. - (Warrant 
issued in name of officer who was not 
correctly designated in it — Said officer 
not following direction given in warrant 
and also exceeding authority, given to him 
— House searched not the one mention¬ 
ed in the warrant — Held, conviction of 
the accused could not be sustained.) •• 
1939 Nag LJ 357 (357, 358). (Magis¬ 

trate issuing search warrant relying sim- 
Ply ^ On uncorroborated information 
received by Sub-Inspector — Warrant not 
containing description of boundaries of 
house to be searched — Warrant held 
not in accordance with law.) 

Under the Bengal Public Gambling Act, 

1867; 

AIR 1930 Cal 365 (366) = 31 Cri L 
Jour ,999. (Credible information that 
house is used as a common gaming house 
is necessary.) 

Under the Bombay Prevention of 
Gambling Acts of 1866 and 1887: 
(1947) 48 Cri L Jour 644 (645) ^ (DB) 
(Bom)> (When the warrant is made out 


on a form intended for a warrant of 
search under Section 96. Criminal P. C. 
and not a form intended for search under 
Section 6 of the Bombay Prevention of 
Gambling Act the presumption that when¬ 
ever a warrant was issued by an autho¬ 
rised officer all preliminary procedure 
was duly followed by him does not arise.) 
♦♦ AIR 1929 Bom 157 (160) « 30 Cri L 
Jour 595 (DB). (The only person who 
can execute a warrant is the officer who 
is named in the warrant. He cannot 
endorse it to another for execution) •• 
AIR 1933 Bom 79 (79, 80) = 34 Cri L 
Jour 137 (DB). (Omission to state suspi¬ 
cion that house is used as a gaming house 
is only an irregularity.) 

Under Sea Customs Act (1878) ' 

AIR 1956 Cal 609 (611) * 1956 Cri L 
Jour 1396. (The scope of search warrant, 
under Section 172, Sea Customs Act, is 
similar to that of a search warrant issued 
under Section 98, but is independent of 
that section.) ** AIR 1962 SC 759 (763) 
1962 (1) Cri LJ 692 ^ 1962 Sapp (1) 
SCR 646. (Where dociunents are seized 
in execution of search warrant issued 
under Section 172, Sea Customs Act, Cus¬ 
toms authorities are not entitled to their 
custody and their final disposal must be 
under Magistrate's order. AIR 1956 • Cal 
253, AIR 1958 Cal 682. Overruled. Cri: 
Revn. No. 500 of 1960 (Cal), Reversed.) 

Under Foreign Exchange Regulation Act, 

1947: 

AIR 1966 SC 1 (6, 6) =» 1666 

(1) CrItLJ 100 = 1964 (7) SCR 724. (The 
Magistrate cannot exercise his powCTs 
under Criminal P. C. in connection with 
property seized under sub-section (3) ,,of 
Section 19 of Foreign ■ Exchange Regula¬ 
tion Act (1947) — Held, order of Magis¬ 
trate allowing Director of Enforcement to 
retain articles till final disposal^ of pro¬ 
ceedings under Section 23 of the Act. 
though without authority was one giving 
effect to .spirit behind Section 19-A of the 
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(c) instruments' of materials for making pieces of metal in contraven¬ 
tion of that Act. 

ii [1882 — S. 98; 1872 — S. 377; 1861 — S. 127,] 

[•] Inserted by the Obscene Publications Act, 1925 (VIII of 1925), S. 3. 

[t] Substituted for “the States,” by the Code of Criminal Procedure (Amendment) 
I Act (I of 1951), S. 2 (1-4-1951). 

[t] Magistrates in the City of Ahmedabad have the powers and exercise the jurisdic¬ 
tion of Presidency Magistrates.—See Guj. Act XIX of 1961, S. 14 (3) (4-11- 
1961). 

[§1 See now die Customs Act, 1962 (LII of 1962), S, 11 (1-2-1963X 


STATE AMENDMENT? 

Punjab: Haryana: Chandigarh 

In its application to the States of Punjab and Haryana and the Union Territory of 
Candigarh, in S. 98, after the words “District Magistrate”, wherever occurring, insert 
the words “or Chief Judicial Magistrate.”—Punj, Act XXV of 1964, S. 2 and Sch 
Pt. I, item (27) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966), 

Union Territories (except Chandigarh) 

In ite application to the Union territories, in S. 98, after the words, “District 

Magishrate”, wherever they occur, insert the words, “Chief Judicial Magistrate”. Act 19 

of 1969, S. 3 and Sch., item 27 (in Delhi on 2-10-1969). 

West Bengal 

In its application to the State of West Bengal, in Section 98-^ 

(0 in the first paragraph, for the words “Sub-divisional Magistrate, Piesidency 
Magistrate or”, substitute the words “Sub-divisional Judicial Magistrate, 
Presidency Magistrate, Sub-divi.sional Executive Magistrate or judicial or 
Executive; 


(ii) in the fourth paragraph for the words “Sub-divisional Magistrate", substitute 
the words “Sub-divisional Judicial Magistrate, Sub-divisional Executive 
Magistrate.”—W. B. Act 8 of 1970, S. 2 and Sch., item 38. 

99. Disposal of things found in search beyond jurisdiction.—When, in the 
execution of a search-warrant at any place beyond the local limits of the juri.sdic- 
tion of the Court which issued the same, any of the things for which search is 
made, are found, such things, together with the Ijst of the same prepared under 
the provisions hereinafter contained, shall be immediately taken before the Court 


SecHon 98 — Note 1 (conid.) 

Act — Judgment of Calcutta High Court 
m Qrl. Revn. No. 1525 of 1959, D/* 
20-6>1960 (Cal). Reversed.) 

, Under Forward Contracts (Regulation) 

Act 1952 

AIR 1968 All 338 (348) = 1968 
Cri L Jour 1320. (The proceedings con¬ 
sequent on the search conducted, for 
mvestigating offences under the Forward 
Contracts (Regulation) Act without requi¬ 
site warrant from a Magistrate are ab 
initio void.) 

Under Income-tax Act (1961). 

AIR 1965 All 487 (491) (DB). ‘ (Reference 
to Criminal P.- C., in siib-s. -(2) of Sec¬ 
tion 132 of Income-tax Act is indication 
that, in conducting searches, an Income- 
tfliz Officer ought to proceed on the lines 
Sections 96, 98 and 165, Criminal 

P-fC.) 

SeeHon 90 -- Note 1 
' (1) Where a Presidency Magistrate, on 


being requisitioned by a telegram by a 
District Magistrate to lake possession of 
certain books of a person within the 
jurisdiction of the former and to send 
them to the latter, summoned the person 
to produce the same and when they were 
produced sent them to the District Magis¬ 
trate: Held, that as the things were not 
found in execution of a search warrant, 
neither Section 96 nor this section applied 
to the case and that the sending of the 
books in accordance with the requisition 
was not Justified. (1897) Rat 880 (880) 
(DB). 

(2) Section 99 empowers the Magistrate 
endorsing the search-warrant for execu¬ 
tion, to exercise his discretion in the 
matter of authorising the removal of the 
goods concerned to the issuing Court. He 
can refuse to execute the search warrant 
in respect of the properties which are 
not properly described. AIR 1969 Cal 340 
(342) = 1969 Cri LJ 879 = 73 Cal WN 
97. 
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issuing the warrant, unless such place is nearer to the Magistrate having iurisdic- 
tion therein than to such Court, in which case the list and things shall be imme¬ 
diately taken before such Magistrate; and, unless there be good cause to the 
contrary, such . Macristrate shall make an order authorizing them to be taken to 
such Court. 


[1882 — S. 99; 1872 

11 .] 


— S. 373 Paras. 2, 3 and S. 374; 1861 


— Ss. 118, 


*[99A. Power to declare certain publications forfeited and to issue sesmchr 
warrants for the same.—(1) Where— 


(a) aay newspaper, or book as defined in the Press and Registration o 

Books Act, 1867, or & u 

(b) any document, 

wherever printed, appears to the f[State Government] to contain any t5[sedi 
bous or obscene matter] »[or any matter which promotes or is intended to pro 
mote feelings of enmity or hatred between difierent classes of «[the citizens o' 
India]] .f or which is dehberately and maliciously intended to outoage the 
religious feelings of any such class by insulting the religion or the religious 
^hefs of that cl^s], that is to say, any matter the puhlicabonlt of whi^ is 
«[punishable under Secbon 124A or SecKon 153A or Section 292 or Sec. 293 

295A], of the Indian Penal Code, the f [State Government! may by 
nobficabon m the ° {[Official Gazette], stating the grounds of its opinion, declare 


Section 99-A — Note 1 

(1) “Newspaper” involves the idea of 
periodicity and also the fact that what is 
contained in the paper is public news or 
comment thereon. (1910) 7 Ind Cas 641 
(644) = 11 Cri L Jour 515 (DB) (Cal). 
(Case under Newspapers Act of 1908.) 

( 2 ) It is not necessary for the applica¬ 
tion of this section that the document 
sought to be forfeited should by itself dis¬ 
close the seditious intent. AIR 1930 All 
401 (402) = 31 Cri L Jour 840 (FB). 

[See also AIR 1957 All 538 (539) = 
*hR ^(^1957^) 1 All 528 = 1957 Cri L Jour 

(3) The fact that a document is an 
advertisement of a forthcoming book is, 
by itself, not sufficient to protect it from 
forfeiture if it contains seditious matter, 
but in the absence of such matter, the 
mere fact that it is Intimately connected 
with the hook which contains seditious 
matter is not sufficient to enable the for¬ 
feiture thereof under this section. AIR 
1930 All 401 (402, 403) = 31 Cri L Jour 
840 (FB). 

(4) It must appear to the State Gov¬ 
ernment that the newspaper, book or 
document contains any seditious matter. 
The condition implies that the publication 
had been seen and read by the State Gov¬ 
ernment prior to its declaration of for¬ 
feiture. AIR 1914 Cal 242 (243) = 14 Cri 
L Jour 497 (SB). 

(5) The requirement as to statement of 
grounds is mandatory and a notification 
which does not state the grounds of 
opinion is not a compliance: with the 
terms of the section. AIR 1914 Cal 242 
(243) « 14 Cri L Jour 497 (SB) •• AIR 
1959 Andh Pra 572 (577) =» 1959 Cri L 
Jour 1280 (SB). (But the defect in the 
order canno^ be a ground for the High 


Court to quash the order-) *• AIR 1957 
All 538 (540) = ILR (1957) 1 All 528 = 
1957 Cri L Jour 912 (SB) •• AIR 1968 
DelM 13 (15. 16) = 1968 Cri LJ 50 = 
(1967) 69 Pun LR 279 (FB). (Infirmity 
of notification cannot be cured by filina 
of affidavit.) 

(6) A mere citation of the words of 
the section is not a statement of the 
grounds of opinion. AIR 1914 Cal 242 
(243) = 14 Cri L Jour 497 (SB) *• AIR 
1957 All 538 (540) = ILR (1957) 1 All 
628 = 1957 Cri LJ 912 (SB) •• AIR 
1968 Delhi 13 (15, 16) = 1968 Cri LJ 
50. 

[See also AIR 1951 Raj 113 (Pr 15) = 
62 Cri L Jour 600 (SB).] 

(7) This section is wider in its applica¬ 

bility than Section 153-A of the Penal 
Code because intention to promote enmity 
or hatred between different classes ojf the 
community is a ground of action under 
this section, while under Section 153-A it 
is the actual promotion or attempt to 
promote enmity or hatred that constitutes 
the offence. AIR 1936 AH 314 (317) = 

37 Cri L Jour 599 (SB) *• AIR 1957 All 
538 (541) = ILR (1967) 1 All 628 = 

1957 Cn L Jour 912 (SB). 

(8) “Matter of such a nature as is 

referred to in S. 99-A (1)” — Interpreta¬ 
tion of — High Court not satisfied with 
grounds of Government's opinion — Duty 
of High Court — Grounds of opinion not 
stated — Order of forfeiture should be 
set aside- AIR 1961 SC 1662 (1666, 1666). 
(AIR 1925 All 195 = ILR 47 All 298 = 

26 Cri LJ 679 (FB); AIR 1951 Raj 113 = 

52 Cri LJ 600 (SB); AIR 1969 Andh Pra 
572 = (1959) 2 Andh WR 269 = 1959 
Cri LJ 1280 (SB) and AIR 1960 All 715 
= 1960 All LJ 481 = 1960 Cri LJ 1528 
(SB). Overruled.; AIR 1957 All 538, 
Reversed.) 
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every wpy of the issue of the newspaper containing such matter, and every copy 
of such book or other document to be forfeited to •§[Govemment] and there- 
ujpon any police-officer may seize the same wherever found in [India] and any 
Ma^strate may by warrant authorise any pohce-officer not below the rank of 
sub-inspector to enter upon and search for the same in any premises where any 
copy of such issue or any such book or other document may be or may be rea¬ 
sonably suspected to be. 


(2) In sub-section (1) “document" includes also any painting, drawing cr 
photograph, or other visible representation.] 

[•] Section 99A was inserted by the Press Law Repeal and Amendment Act 1922 
(XIV of 1922). 

[t] Substituted for ‘Provincial Government' by A. L. O., 1950. 

[t] Inserted by the Code of Criminal Procedure (Third Amendment) Act, 1926 
(XXXVI of 1926), Section 2. 

[§] Substituted for “His Majesty's subject" by A. L. O., 1950. 

[*f] Inserted by the Criminal Law Amendment Act, 1927 (XXV of 1927), S. 3. 

[®$] Substituted for ‘local ofiGcial Gazette' by A. O., 1937. 

[*§] Substituted for ‘His Majesty' by A. L. O., 1950. 

[ft] Substituted for “the States”, by the Code of Criminal Procedure (Amendment) 
Act (I of 1951), S. 2 (1-4-1951). 

[t§] Substituted for the words “seditious matter” by the Indian Penal Code (Amend¬ 
ment) Act, 1969 (36 of 1969), S. 3 (a) (7-9-1969). 

[t§] Substituted for the words “punishable under S. 124A or Section 153A or Sec¬ 
tion 295A’\ ibid. 


[tt] For Press Consultative Committee Rules, 1969 (made under powers conferred 
by S. e' of Act 35 of 1969), see Gaz. Ind, 17-10-1969, Pt. II, S. 3 (ii) Ext. 
p. ^1357. 


Section 99A — Note 1 (contd.) 

(9) It^ cannot be laid down as a general 
proposition that translations should be 
permitted when the originals have not 
been proscribed. Translation in Indian 
vernaculars may become accessible to a 
VM^r large population and the danger 
arising therefrom may be immensely 
OTeater, calling for the intervention of the 
Government. AIR 1936 All 561 (564) = 
37 Cri L Jour 943 (SB). 

(10) Where books are seized by the 
Police Officer under this section the trial 
Court while acquitting the accused xmder 
Section 295-A, Penal Code, has no power 
to confiscate or destroy the books under 
this section. The Court can only direct 
the restoration of the books to the aulho- 
nties who seized the books. AIR 1955 
Mad 429 (430) «= ILR (1955) Mad 1307 

2955 Cri L Jour 1081. 

(11) Section 99 -A comes within the 
range of Clause (2) of Article 19 of the 
Coiutitutiou. The restriction imposed by 
Section 99-A is not disproportionate to 
the eyU sought to be remedied- The sec- 
tl^ is not Jilt at by Article 19 (1) (a). 

1969 Andh Pra 672 (576) = 1957 

Cri L Jour 1280 (SB). 

> Section 99-A has no impact on 
10 ( 1 ) (f) of the Constitution. 

Auunung it has such effect St is protect¬ 
ed^ by Artlf;re X9 ( 6 ). AIR 1959 Andh Pra 
572 (676) » 1959 Cri L Jour 1280 (SB). 


(13) The procedure for foifeilure laid 

down in Section 99-A, Criminal P. C., Is 
only coiTsequential to the substantive law 
laid down in Section 295-A, Penal Code. 
Since Section 295-A, Penal Code is not 
ultra vires or unconstitutional, Sec. 99-A, 
Criminal P. C-, and the sections following 
cannot be attacked as ultra vires. AIR 
1960 All 715 (717) = 1960 Cri LJ 1528 
«= 1960 All WR (HC) 389 (SB). (Over¬ 

ruled on another point in AIR 1061 SC 
1662.) 

(14) Notification in the official Gazette 
of the forfeiture under Section 99-A is a 
sufficient publication. Hence the section 
cannot be attacked on the ground that 
it makes no provision for personal ser¬ 
vice thereby making the right of applica¬ 
tion under Section 99-B. illusory, such 
defect rendering encroachment bn right 
under Article 19 (I) (a) of the Constitu¬ 
tion unreasonable. AIR 1959 Andh Pra 
572 (576) = 1959 Cri L Jour 1280 (SB). 

(15) In order to gather the effect which 
a book is likely to produce on the mind 
of the reading public, it should be read 
as a whole. AIR 1969 Andh Pra 672 
(578) = 1969 Cri L Jour 1280 (SB). 

(16) The operation of Section 99-A can¬ 
not be confined only to isolated parts of 
the book, which come within the mischief 
of that section- The section does not 
prescribe that each and every part of the 
book should in itself be of the nature 
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STATE AMENDMENTS 

Gujarat 

In its application to the State of Gujarat, the amendment made in Sec. 99A by 
Bombay Act XVIII of 1955, which was in force in the Bombay area of the State by 
reason of the provisions of Section 87 of the Cent. Act XI of 1960, has now been 
extended to the rest of the State, with effect from 10-4-1962 by Guj^ Act XII of 1962, 
Section 2. ' * 


Maharashtra 

(1) In its application to the pre-reorganisation State of Bombay, in S^tion’^'99A, 
after the words “appears to the State Government to contain*’ insert the words “in 
respect of any judicial proceedings any indecent or obscene matter or any indecent or 
obscene details, whether medical, surgical or physiological which would be calculated 
to injure the public morals, or”.—Bom. Act XVIII of 1955, S. 7 and Sch. (4-10-1956). 

NOTE.—The above amendment is made by the Bombay Judicial Proceedings (Regula¬ 
tion of Reports) Act, 1955 (Bom, Act XVTII of 1955), the relevant portion of 
Section 7 of which is that the provisions of said S. 99A “as amended shall, not¬ 
withstanding anything contained in Section 4 (of the ' Bombay Act XVIII of 
1955), apply in respect of any newspaper, book or document, which api>ears to 
the State Government to contain any matter in contravention of the provisions 
of this Act.” 

(2) After the reorganization of the State of Bombay in 1956, the amendment 
made in Section 99A by the above-mentioned Bombay Act is extended to :the newly 
added areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbba as from 
1-9-1959 by Bom. Act XCVII of 1958. 

Mysore 


Bombay Area,—In its application to the Bombay area of the State of Mysore, the 
amendment made in Sec. 99A is the same as that of Maharashtra.—&e Cent, Act 
XXXVII of 1956, S. 119. (1-11-1956). 

NOTE.—While it is true that this Bombay Act, that is, Bombay Act 18 of 1955, has 
not been specifically adapted by Mys. A. L. O., 1956, it is equally true that 


Section 09A — Note 1 (contd.) 
indicated in that section. Hence, it can¬ 
not be said that only such parts of the 
book as would offer insults that should 
be extracted from the writing and forfeit¬ 
ed. AIR 1959 Andh Pra 572 (578) = 
1959 Cri L Jour 1280 (SB). 

(17) (Per Majority): A book can be in 
more than one volume and each volume 
does not necessarily constitute a separate 
book. The expression “book” is of wide 
import and covers every part and every 
volume of it. In considering whether a 
particular volume is a book or not the 
main test is whether the treatise deals 
with one subject and it does not depend 
upon whether a book is bound in one 
volume or in more volumes. If each 
volume deals with a distinct subject. It 
forms a book by itself. AIR 1959 Andh 
Pra 572 (679) = 1959 Cri L Jour 1280 
(SB). 

(18) It is only insults to religious 
beliefs deliberately and maliciously made 
that would bring into play Section 99-A, 
But the intention of the author has to be 
gathered primarily from the language 
used. AIR 1959 Andh Pra 572 (577) = 
1959 Cri L Jour 1280 (SB). 

(19) (Per Majority): Assuming that there 
are writings in other countries which are 
of the same character as the one in 


question and no action was taken in 
regard to them, that would not absolve 
the author of a document or a book from 
liability if it attracts the applicability of 
Section 99-A. AIR 1959 Andh Pra 572 
(578) = 1959 qri L Jour 1280 (SB). 

(20) (Bhimasankaram J.): Preventing a 

book-seller from publishing a matter 

which has the effect of disrupting the 
public order is clearly no more than 
imposing a reasonable restric¬ 

tion on the exercise of his right to carry 
on business. AIR 1959 Andh Pra 572 

(583) = 1959 Cri L Jour 1280 (SB). 

(21) (Per Majority, Bhimasankaram, J.» 

contra.) — It is no defence to a charge 
under Section 99-A, Criminal P. C. or 
Section 295-A, Penal Code that author 
had incidentally attacked other religious 
beliefs also. AIR 1959 Andh Pra 672 

(678) = 1959 Cri L Jour 1280 (SB). 

(22) Where an order under Section 99«A 
of 6-11-1961. passed by Government of 
West Bengal was published by Govem- 
ment of Bihar Gazette, Part III of 3-1- 
1962 for information, such order of Gov¬ 
ernment of Bihar was not an order for 
forfeiture passed by that Government 
under Section 99-A. It could not be set 
aside imder Section 99-D. AIR 1963 Pat 
284 (285) = 1963 (2) Cri LJ 168 = 1963 
BLJR 634 (PB). 
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it has not been repealed by the said A. L. O. nor by Mys. Act XIII of 1965, 
which has repealed many Bombay Acts amending the Criminal Procedure Code 
in their application to the Bombay Area. It would thus seem that Bombay Act 
18 of 1955 which came into force on 4-10-1956, continues to be applicable to 
Bombay Area of the State of Mysore. 

Rajasthan 

Abu Area.—In its application to the Abu Area of the State of Rajasthan, the 
amendment made in Section 99A is the same as that made in Maharashtra.—Central 
Act XXXVII of 1956, S, 119 (1-11-1956), 

Tamil Nadu - 


In its application to the Stale of Madras, in sub-section (1) Section 99A— 

(i) after the words “appears to the State Government to contain" insert the 

I words “in relation to any judicial proceeding, any indecent or obscene 

matter, or any indecent or obscene details, which would be calculated to 
injure public morals, or" and 

(ii) after the words “that is to say" insert the words, brackets, letter and figures 

"any matter referred to in clause (a) of sub-section (1) of Section 3 of the 
Madras Judicial Proceedings (Regulation of Reports) Act, I960, or.”—^T. N. 
Act XXI of 1960, S. 6 and Sch. (30-11-1960): Tamil Nadu A. L. O., 1969. 
NOTE,—Section 6 of T. N. Act XXI of 1960 is as follows *, 

“6. Forfeiture and seizure of newspaper, etc., under Section 99A of Cen¬ 
tral Act V of 1898.—^The. provisions of Sections 99A, 99B and 99D of the Code 
of Criminal Procedure, 1898, are hereby amended as specified in the Schedule 
to this Act and the provisions of Sections 99A to 99G of the said Code as 
amended as aforesaid shall, notwithstanding anything contained in Section 4, 
apply -in respect of any newspaper, book or document, which appears to the 
Government ,to contain any matter in contravention of the provisions of sub¬ 
section (1) of Section 3." 


®[99B. Application to High Court to set aside order of forfriture.—Any per¬ 
son having any interest in any newspaper, book or other document, in respect of 
which an order of forfeiture has been made under Section 99A, may, within two 
months from the date of such order, apply to the High Court to set aside such 
order on the ground that the issue of the newspaper, or the book or other docu¬ 
ment, in respect of which the order was made, did not contain any t[seditious 

___ 


Section 99-B — Note 1 
(1) The words "within two months 
from the date of such order" are not to 
be read as meaning "within two months 
from the date on which notice of the 
order was served”. AIR 1914 Lah 8 (8. 
9) = 15 Cri LJ 222 (SB) •• AIR 1962 
AP 526 (527) « (1962) 2 Cri LJ 740 (SB). 


(2) Where the order of forfeiture of a 
book was made under Section 99-A by 
the^ Government of West Bengal by a 
notification in th^ Gazette and the Gov- 
^ of Andhra' Pradesh re-published 
' botifleation, whereupon the compiler 
of the book made, an application under 
Section 99-B to the High Court of Andhra 
Pradesh for setting aside the order of 
forfeiture: Held, that the action of the 

‘ Under Sec. 99-B. 

AIR '||862 Andh Pra 526 (527) ~ (1962) 2 
Grt LJ 740 (SB). 


(3)j.P*^cr, of .forfeiture, passed by one 
State, repi^blished by apother State -- 
Limitation .to be counted from date of 
order and not from date of its republica* 


lion by the other State. AIR 1962 AP 520 
(527) = (1962) 2 Cri LJ 740 (SB) *• AIR 
1963 Pat 284 (285) = 1963 (2) Cri LJ 
168 = 1963 BLJR 634 (FB). 

(4) Limitation as to time under Sec. 
tion 99-B cannot by itself render provi¬ 
sions of Section 99-A unconstitutional. 
AIR 1959 Andh Pra 572 (583) = 1959 
Cr LJ 1280 = (1959) 2 Andh WR 269 
(SB). (Overruled on another point in 
AIR 1961 SC 1662.) 

(5) ' Limitation as to time prescribed bv 
Section 99-B alTects the availability of 
special mode of relief provided by the 
section. AIR 1959 Andh Pra 672 (583) = 
1959 Cr U 1280 = (1959) 2 Andh WR 
269 (SB). (Overruled on another point in 
AIR 1061 SC 1662.) 

(6) The ground under which an appli¬ 

cation can be made under Section 99-6 is 
the ground which, if established, • would 
reguire the High Court to set aside the 
order under Section 99-D- AIR 1961 $C 
1662 (1664) » (1961) 2 Grl LJ 816 » 

(1062) 2 SCR 487. 
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or other matter of such a nature as is referred to in sub-section (1) of Section 
99A.] ] 

[®] Section 99B was inserted by the Press Law Repeal and Amendment Act 1922 
(XIV of 1922). 

[f] These words were substituted for the words 'seditious matter” by the Code of ■ 
Criminal Procedure (Third Amendment) Act (XXXVI of 1926). 

5TATE AMENDMENT 

Tamil Nadu: < . 

* r.' 

In its application to the State of Tamil Nadu, in S. 99B, for the words "seditious or 
other matter”, substitute the word "matter”.—T. N. Act XXI of I960, S. 6 and Sch 
(30-11-1960): Tamil Nadu A.L.O., 1969. ** 

*[990. He^g by Special Bench.—Every such application shall be heard 
and determined by a Special Bench of the High Court composed of three Judges.] 

[ ] This section was inserted by the Press Law Repeal and Amendment Act, 1922 
(XIV of 1922). 


.u Special Bench setting aside forfeiture.—(1) On receipt of 

the application, the Special Bench shall, if it is not satisfied that the issue of the 
newspaper, or the book or other document, in respect of which the application 
has been made, contained f (seditious or other matter of such a nature as is] 
referred to in sub-section (1) of Section 99A, set aside the order of forfeiture. 


Section 99B — Note 1 fcontd.) 

(7) Forfeiture of book by one State 
Government — Republication of notifica¬ 
tion by another State Government — Ap¬ 
plication to set aside forfeiture — High 
Court of that State which promulgated 
order will have jurisdiction and not the 
State which republished it AIR 1962 
Aiidh Pra 526 (527) = (1962) 2 Cri LJ 
740 (SB) •* AIR 1963 Pat 284 (285) = 

(FB^) BLJR 634 

(8) No order of forfeiture under Sec¬ 
tion 99-A by State Government — Appli¬ 
cation under Section 99-B not competent. 
AIR 1964 Puni 269 (270) = 1964 (1) Cri 
LJ 696 (FB). 

(9) Forfeiture of book can be challeng¬ 
ed under this section on the ground that 
the order did not mention the grounds 
for the order. AIR 1968 Delhi 13 (16) = 
1968 Cri LJ 50 == (1967) 69 Pun LR 279 
(FB). 

(10) Sections are not ultra vires. AIR 
1960 All 715 (717) = 1960 Cri LJ 1528 = 
1960 All WR (HC) 389 (SB). (Overruled 
on another point in AIR 1961 SC 1662.) 

(11) Order of forfeiture under Sec¬ 
tion 99-A passed by one State — Republi- 
cation of the order by another State — 
Republication does not give cause of 
action for petition under Section 99-B, 
AIR 1962 AP 526 (527) = (1962) 2 Cri 
LJ 740 (SB). 

(12) As to onus of proof see under Sec¬ 
tion 99-D. 

Section 99-D — Note 1 

(1) The words 'matter of such a nature 
as is referred to in sub-section (1) of 
Section 99-A' appearing in Section 99-D 
mean only those matters on which the 
order of forfeiture was based, that is. 


those which for the reasons stated by it, 
the Government thought were punishable 
under one or more of Sections 124-A, 
153-A and 195-A, Penal Code, mentioned 
by it. It is the duty of the High Court 
under Section 99-D to set aside ao 
order of forfeiture if it is not satisfied 
that the grounds on which the Govern¬ 
ment formed its opinion that the books 
contained matters the publication ol 
which would be pimishable under any 
one or more of Sections 124'-A, 153-A and 
295-A of the Penal Code, could iustify 
that opinion. AIR 1961 SC 1662 (166^ 

1666) = (1961) 2 Cri LJ 815 « (1962) 2 
SCR 487. (AIR 1925 All 196 = 26 Cri U 
679 (FB); AIR 1951 Rai 113 = 52 Cri 
LJ 600 (SB); AIR 1959 Andh Pra 572 == 
1959 Cri LJ 1280 (SB) and AIR 1960 All 
715 = 1960 Cri LJ 1528, Overruled, 

Where the Government did not state the 
grounds of its opinion, the High Court 
must set aside the order under Sec¬ 
tion 99-D. 59 Cal WN 495, Approved; 
AIR 1957 All 538, Reversed.) 

(2) Where the grounds for forfeiting 

book were not mentioned in notification 
but contained in affidavit, it was held 
that Court would not itself go into matter 
to see whether different passages in book 
contravened Section 153-A, of Penal Code. 
AIR 1968 Delhi 13 (16, 16) 1968 Cri 

LJ 50 = (1967) 69 Pun LR (D) 279 
(FB). 

(3) Where a series of books are 
published the whole series must be look¬ 
ed to in order to determine whether the 
passages contained therein are seditious. 
AIR 1925 All 195 (196) » 26 Cri L Jour 
679 (FB). 

[See also AIR 1957 All 538 (539) 

ILR (1957) 1 All 528 « 1957 Cri L Jour 
912 (SB).] 
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(2) Where there is a diHerence of opinion among the Judges forming the 
ri^f thos“e “ accordance with the opijon of the majo- 

fflV “f imT" Amendment Act. 1922 

[t] -aese words were substituted for the words “sediKous matter of the nature” by 
tne Ck)de of Criminal Procedure (Third Amendment) Act (XXXVI of 1926). 


Tamil Nadu: 


STATE AMENDMENT 


words "seditious or 

(30-n-i^[: T^' NaL luSf ™ ® 

Section »»D — Note 1 (contd.) 

^ (4) Under this section, the High Court 
IS not concerned with the policy underly¬ 
ing forfeiture. The sole consideration is 
whether the books contain any obiection- 
^le matter referred to in Section 99-A. 
air 1936 All 561 (564) = 37 Cri L Jour 
943 (SB): 

( 6 ) It is not necessary to look for any 
external evidence when the words used 
in. a booklet have a clear tendency to pro¬ 
mote class hatred. AIR 1951 Raf 113 
(Pr 12) « 52 Cri L Jour 600 (SB). 

( 6 ) The fact that a translation has been 
proscribed by the Government while the 
oriKioal* has not been proscribed is no 
ground for setting aside the order of the 
Government. AIR 1936 All 561 (564) = 

37 Cri L Jour 943 (SB). 

(7) Where a book or other document 
Has been proscribed by the Government 
on the ground of its containing matter 
which promotes feelings of class hatred, 

4 U the order, it is not necessary 

that the author’s intention to promote 
such :^elings should be established. AIR 

= 52 Cri L Jour 

cri (SBK 

( 8 ) To sustain the order it is not 

necessary that the words used actually 
brought hatred and enmity between the 

d^erent communities. AIR 1951 Raj 113 

*^rQ\*M 7 u“ ^ <SB). 

iSnn ’ hearing the applica- 

tion, the High Court is in doubt as to 

i?!** document containing 

objectionable matter of the nature speci- 
Oed in ^Section 99-A. the High Court must 
set aside the OTder of forfeiture and not 
wnflrm it. MR 1930 All 314 (315) = 37 

r®®J ** All 649 

1653) — 29 Cri L Jouc 968 (SB). 

Of proving that the order 
°I. Government ts wrong is on the ap- 
Plwant end he has the right to beciS 
Am 1936 All 314 (316) - 37 Cri L Jow 
(SB) •• AIR 1967 All 536 (639) 

*. (1957) 1 All 628 ** 1967 

J2V**, ®12 (SB) ♦•AIR 1951 
^IS (P*' 14) » 62 Cri L Jour 600 

(od). 

'AIR 1828 Lab 246 (246) - 
29 Cri -L Jour 899 (SB).] 


(U) Where the language is such as to 
produce or promote feelings of enmity or 
hatred, the writer must be presumed to 
have intended the effect which his act 
was likely to produce. AIR 1936 All 314 
(316) = 37 Cri L Jour 599 (SB) ** AIR 

^®®2) = 29 Cri L Jour 968 
(SB) *• AIR 1932 Lah 99 (99) = 34 Cri 
L Jour 473 (SB). 

(12) Whatever be the ostensible 

motives, if the effect of the article is 
seditious, the Government cannot be said 
to be wrong in ordering a forfeiture under 
Section 99-A. See AIR 1914 Lah 1 (4) = 
15 Cri L Jour 490 (SB) *• AIR 1920 Cal 
478 (482, 491) = 21 Cri L Jour 98 (SB) 
*• AIR 1915 Lah 1 (4) «= 16 Cri L Jour 
274 (SB). • 

(13) In an application under Section 
99-B a plea that the statements contained 
in the publication are supported by autho¬ 
rity or are true can neither be pleaded 
nor proved and is immaterial. AIR 1927 
All 649 (653) = 29 Cri L Jour 968 (SB) 
•• AIR 1932 Lah 99 (99) *= 34 Cri L Jour 
473 (SB). 

(14) In a prosecution for an offence 
under Section 124-A or Section 153.A or 
Section 295-A of the Penal Code, a judg¬ 
ment under this section refusing to set 
aside an order of forfeiture is admissible 
as evidence under Section 11 or under 
Section 13 of the Evidence Act, 1872. AIR 
1927 All 654 (656) = 28 Cri L Jour 785. 

(15) It is no defence to a charge under 
Section 295-A, Penal Code for an accused 
to plead that he was writing a book in 
reply to the one written by one professing 
another religion who has attacked his 
own religion. AIR 1955 Punj 28 (29) = 
ILR (1954) Punj 1020 *= 1955 Cri L Jour 
337 (SB). 

(16) Sections 99-A to 99-G form a single 

scheme dealing with the same subject- 
matter. Forfeiture of objectionable litera¬ 
ture. These seven sections have, to be 
reaS. If Sections 99-B. 99-C. 

99-D and 99-G are read together it be¬ 
comes clear that the only Question for 
consideration by the Special Bench is that 
mentioned in SecHon 99-D. The Special 
Bench has to confine its inquiry within 

?!l air 1960 All 

715 (716, 717) « I960 Cri LJ 1628 « 
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®[99E. Evidence to prove nature or tendency of newspapo’s.—On the hear¬ 
ing of any such application with reference to any newspaper, any copy of such 
newspaper may be given in evidence in aid of the proof of the nature or tend¬ 
ency of the words, signs or visible representations contained in such pewspaper, 
t[in respect of which the order of forfeiture was made].] 

[ ® ] This section was inserted by the Press Law Repeal and Amendment Act, 1922 
(XIV of 1922). 


[f] These words were substituted for the words “which are alleged to be seditious 
matter'', by the Code of Criminal Procedure (Third Amendment) Act, 1926 
(XXXVI of 1926), Section 5. 

« 

®[99F. Procedure in High Court.—Every High Court shall, as soon as con¬ 
veniently may be, frame rules to regulate the procedure in the case of such appli¬ 
cations, the amount of the costs thereof and the execution of orders passed 
thereon, and until such rules are framed, the practice of such Courts in proceed¬ 
ings other than suits and appeals shall apply, so far as may be practicable, to 
such applications.] 

[®] This section was inserted by the Press Law Repeal and Amendment Act, 1922 
(XIV of 1922). 

*[99G. Jurisdiction barred.—No order passed or action taken under Sec- 
•tion 99A shall be called in question in any Court otherwise than in accordance 
with the provisions of Section 99B.] 

[®] This section was inserted by the Press Law Repeal and Amendment Act, 1922 
(XIV of 1922). . .fr 


C.—Discovery of Persons wrongfully confined. 

100. Search for persons wrongfully confined.—^If any Presidency 

Magistrate,® Magistrate of the first class or Sub-Divisional Magistrate 


Section 99D — Note 1 (conld.) 

1960 All WR (HC) 389 (SB). (Overruled 
on another point in AIR 1961 SC 1662.) 

(17) Sections 99D and 99A are not 
ultra vires. AIR 1960 All 715 (717) = 
1960 Cri LJ 1528 = 1960 All WR (HC) 
389 (SB). (Overruled on another point in 
AIR 1961 SO 1662.) 

Section 99-E — Note 1 

(1) This section is wider than Sec- 
tion 14, Evidence Act. AIR 1920 Cal 478 
(492) = 21 Cri L Jour 98 (SB). 

(2) This section does not exclude any 
other evidence that may be otherwise 
admissible. AIR 1920 Cal 478 (493) = 
21 Cri L Jour 98 (SB). 

(3) The section applies only where, if 
the article stood alone, there may be 
doubt or ambiguity as to the character, 
nature or tendency of the words used 
and not when the meaning of the article 
is apparent on its face. AIR 1920 Cal 
478 (485) = 21 Cri L Jour 98 (SB). 

(4) The section does not apply to 
publications other than newspapers. AIR 
1920 Cal 478 (493) = 21 Cri L Jour 98 
(SB). 

(5) The section may be utilised by the 
person aflected by the order of forfeiture 
precisely in the same manner as by the 
Crown. AIR 1920 Cal 478 (485, 493) = 
21 Cri L Jour 98 (SB) •* AIR 1918 Mad 
1210 (1253) = 18 Cri L Jour 157 (235) 
(SB). 

(6) A copy of the newspaper other 
than the one forfeited is admissible in 
evidence only "in aid of the proof of 


the nature or tendency of the words.’* 
etcj- AIR 1920 Cal 478 (485, 497) = 21 
Cri L Jour 98 (SB) •• AIR 1915 Lah 
383 (384) = 16 Cri L Jour 555 (556) 

(SB) *• AIR 1927 All 649 (652) = 29 
Cri L Jour 968 (SB)i«* AIR '1914 Lah 1 
(4) = 15 Cri L Jour 490 (SB). I 

.(7) Copy must be such that a perusal 
of the same throws appreciable light on 
the nature or tendency of the article 
forfeited. AIR 1918 Mad 1210 (1243) « 
18 Cri L Jour 157 (224) (SB). 

(8) The use of the word “tendency 
does not .show that intention is an 
essential element in the determination of 
the true character of the words. AIR 
1920 Cal 478 (490) = 21 Cri L Jour 98 
(SB). (Per Mookerjee, J.) 

Section 99-P — Note 1 

(1) The exclusion of the practice in 
“suits’* and the provision for an order 
for the payment of costs suggest that 
regard is intended to be had to the 
practice in miscellaneous civil proceed¬ 
ings. AIR 1930 All 401 (406) = 31 Cri 
L Jour 840 (FB). 

(2) The costs of one successful party, 
so far as they may be foimd to have- been 
reasonably incurred, should be paid by 
the other side to whose action the hi* 
curring of costs was due. AIR 1930 All 
401 (406) » 31 Cri L Jour 840;. (FB). 

Section 100 ~ Note 1 

(1) The section is limited to persons 
wrongfully confined and is not as wide as 
the powers of the High Courts under 
Section 491 to issue directions in the 
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has reason to believe that any person is confined under such circum- 
stanpes that the confinement amounts to an ofience, he may issue a 
I search-warrant, and the person to whom such warrant is directed may search for 
the person so confined; and such search shall be made in accordance therewith, 
and the person, if found, shall be immediately taken before a Magistrate, wlio 

shall make such order as in the circumstances of the case se^^ms proper. 

[1882—S. 100—Same; 1872 and 1861—Nil.l 

[*] Magistrates in the City of Ahmedabad have the powers and exercise the juris¬ 
diction’ of a Presidency Magistrate—See Gu). Act XIX of 1961, S. 14(3). 

’ STATE AMENDMENT 


West Bengal: 

In Secdon 100, for the words “Magistrates oi the first class, or Sub-Divisional Magis- 
trati^ls'*, substitute the words “Sub-Divisional Executive Magistrate, Executive Magistrate of 
the* fii^t riass, Sub-Divisional Judicial Magistrate or Judicial Magistrate of the first class".— 
West Bengal Act 8 of 1970, Section 2 and Schedule, item 39. 


Seclon iOO —- Note 1 (contd.) 

nature of habeas corpus. (’96) Rat 839 
(839) (DB). 

(2) A Magistrate cannot issue a 
warrant under this section unless he has 
reason to believe that a person is wrong¬ 
fully confined. AIR 1936 Cal 306 (308) 
*?= 37 Cri L Jour 548 *• AIR 1957 Cal 139 
(139) = 1957 Cri L Jour 366 ** AIR 1916 
Lah 281 (285) = 17 Cri L Jour 491 (495) 
(DB). 

(3) A Magistrate Is not bound to hold 
regular enquiry before issuing the 
warrant AIR 1928 Pat 550 (550) = 30 
Cri L 'Jour 175 ♦♦ 2 Cal WN cccxxxiii 
(cccxxxiv) ** AIR 1916 Lah 281 (285) = 
17 Cri L Jour 491 (495) (DB). 

(4) Section 100 makes not even a 
whisper that the issue of a notice of tlie 
petition to the respondent is a pre-requi- 
sife. The absence of notice to be issued 
to the other side when an application jS 
filed for action to be taken under this 
section, could be said to be in conson¬ 
ance with the manner in which a Magis¬ 
trate has to act in an emergency of that 
kind. Section 100 does not contemplate 
that what is patent from the allegations 
In ^ the affidavit should also be ascertain¬ 
ed^ by means of a further enquiry after 
giving notice to the other side. 1963 
Mad LJ (Cri) 242 = (1963) 1 Andh WR 
376. 

(5) A Magistrate should not merely 
tely On the allegation of an interested 
person of whom he knows nothing. AIR 
1945 Oudh 170 (171) « 47 Cri L Jour 76 

AIR 1916 Lah '281 (285) = 17 Cri L 
Jour 491 (495) (DB). 

(6) The allegaffdiis need not reach that 
rectsion and particularity so as to esta- 
lUh, definitely that the confinement is 

in 'fact an offence. It would be enough 
If Utere are materials for the Magistrate's 
satisfaction that the confinement amounts 
to an offence. AIR 1957 Cal 139 (139) = 
1967 Cri h lour S6S. 


(7) It is not open to the police officer 
to disregard the finding of the Magistrate 
and abstain from searching and taking lo 
the Magistrate the person for whose 
search the warrant has been issued, on 
the ground that such person has not been 
unlawfully detained as supposed bv the 
Magistrate. AIR 1936 All 306 (308) =* 
37 Cri L Jojiir 548. 

(8) Magistrate can issue a warrant only 
in those cases where the confinement 
amounts to an offence. AIR 1958 Madh 
Pra 24 (25) = 1958 Cri L Jour 48 ** AIR 
1958 Rai 267 (269) = ILR (1957) 7 Raj 
938 = 1958 Cri L Jour 1245 ** AIR 19.57 
Pat 689 (691) = 1957 Cri L Jour 1445 
(DB) ** AIR 1938 Cal 704 (704) = 40 
Cri L Jour 58 (DB) *» AIR 1969 Dellii 
304 = 1969 Cri LJ 1370. 

(9) Under Section 100 the Magistrate 
has to be satisfied that the person was 
wrongfully confined. 1962 (2) Cri LJ 159 
(Tripura). 

(10) There is no form prescribed for a 
warrant under the section. AIR 1918 Cal 
74 (74. 75) = 20 Cri L Jour 47 (DB) *• 
(1912) 13 Cri L Jour 186 (187) = 39 Cal 
403 (DB). 

(11) A search warrant issued under 
this section can direct the arrest of the 
person illcgallv confined and is not illegal 
on that account. AIR 1951 All 637 (Pr 7) 
= 52 Cri L Jour 912 (2), 

(12) Where a particular place is speci¬ 
fied in the warrant, the officer to wliom 
the warrant is directed has no power lo 
search outside that place and take the 
person into custody. AIR 1928 Pat 5.50 
(551) = 30 Cri L Jour 175. 

(13) When a Magistrate i.ssues a search 

warrant under Section 100 to search, 
beyond the local limits of his jurisdiction 
all that he has to do to make it effective 
is to follow the procedure prescribed in 
Section 83 or Section 84. AIR 1954 
Trav-Co 157 (158) = 1954 Cri L Jour 289 
(DB) •• ILR (1953) Trav-Co 296 (298) 

(DB) •• AIR 1957 Cal 139 (140) « 1957 
Cri L Jour 365. 
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0*^DeraI Pro^^s^ons relating to Searches. 

n if warrants.—The provisions of Sections 43. 75, 

\ ^ ° be, apply to all search warrants is«ii»d 

under Section 96, SecUon 98, "[Section 99A] or Section 100 

[1882—5601100 101; 1872 — Sections 370 371 379 373 — ■ ■ * -i 

375. 376; ]861-SecHoAs 115, 116. 117, Tis! 120 121 ] ’ ’ 1. 

[ ] Added by the Press Law Repeal and Amendment Act, 1922 (XIV of 1922) S 5 
and Schedule III, 

? charge o! closed place to allow search.—(1) Whenever any 

place liable to search or inspection under this Chapter is closed, any person re- 

other® nf shall, on demand of the officer" or 

fee infes the wa^ant. and on production of the warrant, allow him 

tree ingress thereto, and afford all reasonable facilities for a search therein. 

(2) If ingress into such place cannot be so obtained the officer or other 
person executing the warrant may proceed in manner provided by Section 48. 


Section 100 — Note 1 (contd.) 

(14) A search warrant can be executed 
at any place in India. AIR 1957 Madh 
Pra 7 ( 8 ) = 1957 Cri L Jour 455 ( 1 ). 

(15) Where, in an investigation of a 
case under Section 363, Penal Code a 
police-ofTicer searched a house, without a 
warrant under this section, but with a 
rea.sonabIe suspicion that the person con¬ 
cerned :n the offence according to his 

'he house, it w.-is 
search was not illegal. AIR 
1942 Pat 281 (282) = 43 Cri L Jour 279. 

(16) When a person wrongfully confm- 
od IS taken before a Magistrate, he is 
bound to hear (he parties concerned, and 
be should, after such enquiry as may be 
necessary, pass such orders as may seem 

(1910) 11 Cri L Jour 450 (450) 

Lah) *• (1898) 2 Cal WN cccxxxiii 

(cccxxxiv). 

(17) In a proceeding under this sec- 
tion started against the husband on behalf 
ot the wife on the ground that the wife 
was being illtreated and confined in the 
house, the Magistrate even if he dis- 
believes the story has no power to order 
the wiiC to go to her husband and to 
•order the husband to execute a bond for 
good behaviour. (1952) 5 Sau LR 76 (77) 
(DB) ** 1963 (2) Cri LJ 541 (542) (All). 

(18) There was no provision in the 
Criminal P. C. under which a person pro- 
duced before Court under Section 100 
could be called upon to give ball.' 1962 
Cn LJ 159 (Tripura). 

(19) Where the person for whom a 
search-warrant is issued voluntarily ap. 
pears before a Magistrate, the Magistrate 
Should decline to take further action under 

section. (1909) 10 Cri L Jqur 219 
(.^20) = 2 Sind LR 2 (DB). 

v» Section 100 does not empower a 
MaglstiLte to order protective detention 
w a |»rson recovered, who is "sui iyris” 
•nd who was not an accused and could 

arrested and detained 
require protection. 
(*967) 61 Cal WN 330 (333) (DB). 


(21) Section 100 does not give 
power to Magistrate to interfere with 
liberty of an adult person. 1962 (2) Cri 
LJ 159 (Tripura). 

(22) Provisions in Chapter VII includ¬ 
ing Sections 98 to 103 of Criminal P.' C. 
will be applicable to searches made for 
investigating offences under Forward Con¬ 
tract (Regulation) Act — Search and sei¬ 
zure for suspected contravention of the 
provisions of Forward Contracts (Regu¬ 
lation) Act cannot be carried out without 
complying with Section 22-A. AIR 1968 
All 338 (341). 

(23) A Government circular which ac¬ 
knowledged that Gherao resulted • in con¬ 
finement yet directed that before deciding 
upon police intervention for rescue of con¬ 
fined personnel the matter ought to be 
referred to the Labour Minister and his 
direction obtained, amounted to an inter¬ 
ference with Magistrate’s iudicial function 
under Section 100. AIR 1968 Cal 407 
(432, 469) (SB). 

Section 102 — Note 1 

(1) This section relates only to formal 
searches under Sections 96 and 98. 
AIR 1945 Mad 523 (524) = ILR (1946) 
Mad 510 (DB). 

(2) The provisions of this section have 
been made applicable, so far as may 'be, 
to searches imder Section 165 , AIR 1927 
All 516 (517) = 28 Cri L Jour 652. 

(3) Neither this section nor Section 48 
justifies the search officer to scale the 
outer wall and effect a burglarious entry 
into the house. AIR 1915 All 208 (208)== 
16 Cri L Jour 495 (496). 

[See however AIR 1933 All 438 (439) 
— 34 Cri L Jour 641.] 

(4) Police party entering a Math by 
breaking open back doors, though main 
gate was open, without demanding head 
of Math to allow them to enter — 
entry was illegal. AIR 1967 Orissa 130 
(145, 146) = 1957 Cri L Jour 769 (DB). 

(5) Where foreign currency is seized 
from a person, at the police station 
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'(3) ^ere any person in or about such place is reasonably suspected of con¬ 
cealing abopt his person any article for which search should be made, such per- 
soa may be searched. If such person is a woman, the directions of Section 52 
shall be observed, 

- [1882—S. 102; 1872—Ss. 382, 383, 384; 1861—Ss. 122, 123, 124.] 

[•J By notifications issued under SecUon 1 (2) of this Code, the State Government 
of West Bengal has extended Section 102 of the Code to the Commissioner of 
Police and the police in the town of Calcutta—See Notifications No. 1048J 
dated 15-3-1943 read with Nos. 10021 dated 25-3-1946 and 3019T dated 25-9- 
1946. 

103. Search to be made in presence of witnesses.—(1) Before making a 
search under this Chapter, the officer® or other jrerson about to make it shall 
call upon two or more respectable inhabitants of the locality in which the place 
tso be searched is situate to attend and witness the search f[and may issue an 
order in writing to them or any of them so to do.] 


(2) The search shall be made in their presence, and list of all things seized 
in the course of such search and of the places in which they are respectively 
found shall be prepared by such officer or other person and signed by such wit¬ 
nesses; but no person witnessing a search under this section shall be required to 
attend the Court as a witness of the search unless specially summoned by it. 


Section 102 — Note 1 (contd.) 

before the search of his business premises 
the seizure is illegal and Section 102 (3) 
has no application. AIR 1959 Tripura 33 
(35) = 1959 Cri L Jour 1025- 

(6) Search of person — Provisions of 
Section 103 do not apply — It is nof 
obligatory to keep witnesses during such 
search. 1966 Cr LJ 331 (332) (Guj). 

(7) There is no provision in the Bom¬ 
bay Prevention of Gambling Act (4 of 
1887) applying the provisions of Sec¬ 
tion 102 to a search under Section 6 of 
the said Gambling Act. AIR 1961 Gu* 
127 (128) = 1961 (2) Cri LJ 85 « (1961) 
2 Guj LR 431. 

SECTION 103 — SYNOPSIS 

1* Scope and object. 

2. Place of search. 

2A. Time of search. 

8, Search witnesses. 

4. Who can call search witnesses. 


5. Respectable Inhabitants. 

6. Of the locality. 

6A. Search of search party. 

7. Search shall be made in their pre¬ 

sence. 

8. Shall not be required unless sum- 

moned. 

0> Duty of prosecoflon to call search 
witnesses. 

10. Refusal or neglect to attend and wit¬ 

ness a search, 

11. list of things seized. 

12. .Signed by the witnesses. 

18. Oecnpant of the |daee searched. 

.14* Right of oceapa^t Co be present. 

18« Irregularities In search. 

18. Searebea nndtt other Acts. 


17. Illegal 


reh. 


18. Recovery under Seetiea 27« Evideaee 
Aet (1872). 


1. Scope and object. — (1) The object 
of the section is— 

(a) to prevent possible chicanery and 
unfair dealings on the part of the 
officers entrusted with search-war¬ 
rants. (1906) 4 Cri LJ 390 (393) 

= 12 Bur LR 248 ** AIR 1914 
-Low Bur 128 (134) = 15 Cri LJ 
441 (FB) •• (1925) 91 Ind Gas 249 
(249, 250) = 27 Cri LJ 73 (Lah) 
** 1963 (1) Cri U 669 (674) (DB) 
(Ker). 

^b) to safeguard the rights of the sub¬ 
ject and to ensure that a search 
is conducted honestly. AIR 1919 
All 41 (42) = 20 Cri LJ 695 *• 
AIR 1955 Sau 4 (7) = 1955 Cri 
LJ 31 (DB). 

tc) to ensure confidence in the neigh¬ 
bours and in the public generally 
that anything incriminating which 
may be found in the premises 
searched shall be really “found” 
and shall not be “planted”. (1906) 

4 Cri LJ 390 (393) = 12 Bur LR 
248 ** AIR 1917 Low Bur 

91 (92) = 18 Cri LJ 1009 (1009) 

•• AIR 1919 Pat 452 (453, 454) = 
20 Cri LJ 742 •• (1908) 7 Cri LJ 
479 (487) = 4 Low Bur Rul 213 
(FB) •• AIR 1969 Bom 353 (358) 
1969 Cri LJ 1344 = 70 Bom LR 
794 (799) •• 1963 Ker LJ 86 = 
1963 (1) Cri LJ 669 (673, 674) 

(DB). 

(d) to obtain as reliable evidence as 
' possible of the search and exclude 
the possibility of any concoction 
or malpractice of any kind. AIR 
i?30 Cal 141 (143) = 31 Cri LJ 
667 (DB) •• (1910) n Cri LJ 746 
(747) (Low Bur). 

(2) The provisions of the section are 
enacted for greater certainty and security 
and not because the statements of certain 
officers can under no circumstances be 
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(3) Occupant of place searched may attend.—The occupant of the place 

searched, or some person in his behalf, shall, in every instance, be permitted to 
attend during the search, and a copy of the list prepared under this section, .si gn - 
ed by the said witness, shall be delivered to such occupant or person ^ *]. 

(4) When any person is searched under Section 102, sub-section (3), a list 

of all things taken possession of shall be prepared, i^and a copy thereof shall be 
delivered to such person $[* ®]. 

f[(5) Any person who, without reasonable cause, refuses or neglects to attend 
and witness a search under this section, when called upon to do so by an order 
in writing delivered or tendered to him, shall be deemed to have committed an 
offence under Section 187 of the Indian Penal Code.] , 

[1882—S. 103; 1872—S. 385; 1861—S. 125.]- 

[•] By notifications issued under Section 1 (2) of this Code, the State Government 
of West Bengal has extended Section 103 of the Code to the Commissioner of 
Police and the police in the town, of Calcutta—See Notifications Nos. 1048J 

dated 15-3-1943, read with Nos. 1002J dated 25-3-1946 and 3019J dated 25-9- 
1946. 

[t] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 
1923), Section 14. 

[t] The words “at his request” were omitted by the Code of Criminal Procedure 
(Amendment) Act, 1955 (XXVI of 1955), SecUon 15 (1-1-1956). 


Section 103 — Note 1 (contd.) 
accepted. AIR 1936 Rang 15 (17) = 37 
Cri LJ 331. 

(3) The provisions of this section will 

apply so far as may be to search under 
Section 165. AIR 1927 All 516 (517) = 

28 Cri LJ 652. 

(4) The. ofTicer who intends to search 

a person cannot issue an order in writing 
to any inhabitants of the locality to be 
witnesses for such a search. AIR 1941 
Rang 333 (334) = 43 Cri LJ 217 ** AIR 
1942 Oudh 221 (224) = 43 Cri LJ 416 ** 
AIR 1933 Nag 99 (100) = 34 Cri LJ 

721. 

2. Place of search. — (1) A cart is not 
a place such as is contemplated in this 
section and therefore it will not apply to 
the search of a cart. Cr. Rg. 18-6-1885. 

(2) Section 103 applies when a search 
is to be made of a place, it docs not 
apply to the search of a person. Section 
103 would not apply to the seizure of the 
shoes which were being worn by the ac¬ 
cused at the time he was with the in¬ 
vestigating police officer. There is no 
question of search either. of a place or of 
a person in such a case. AIR 1966 SC 
411 (414, 416) = 1966 Cri LJ 801 ** 
1966 Cri LJ 331 (332) (Guj) ♦♦ AIR 1965 
Tripura 45 (47) = 1965 (2) Cri LJ 814 
*• 1963 (1) Cri LJ 342 (343) (All). 

2A. Time of search. — (1) Searches, 
when not inconvenient should be con¬ 
ducted during day time — Lack of time 
not alleged — Search without warrant 
not proper. 1963 Ker LJ 86 = 1963 (1) 
Cri LJ 669 (673, 674) (DB) 

3. Search witnesses. — (1) Under this 
section it is obligatory on the officer 
about to execute a search-warrant to call 
on and get two or more respectable in¬ 
habitants of the locality to witness the 
search. (1908) 7 Cri LJ 479 (482, 483) = 


4 Low Bur Rul 213 (FB) ** AIR 1921 
Pat 508 (508, 509) *♦ (’62) 64 Punj LR 
91 (92). 

[See also (’62) 64 Bom LR 784.] 

(2) The search witnesses must be call¬ 
ed before the search is started. (1903) 2 
Low Bur Rul 43 (45) •• (1908) 7 Cri LJ 
479 (481) = 4 Low Bur Rul 213 (FB). 

(3) Though the presence of witnesses 
at a search is always desirable and their 
absence will weaken and may sometimes 
destroy the acceptance of evidence as to 
the finding of the articles, their attend¬ 
ance at .the search is not always -essen¬ 
tial in order to enable evidence as to the 
search to be given. AIR 1946 PC 16 (19) 
= 47 Cri LJ 489 = . 72 Ind App 305 = 
ILR (1946) Lah 1. 

(4) The section merely requires' an 
honest effort on the part of the officer 
in charge of the search to secure the 
presence of respect^le witnesses of the 
locality but the search is not vitiated if 
no such witness is available. AIR 1947 
All 165 (167) = 48 Cri LJ 611 =» ILR 
(1947) All 370. 

(5) Where no attempt is made to .have 
respectable witnesses of the locality' for 
a search it would not be a search conduct¬ 
ed in the manner provided by law. AIR 
1953 All 506 (Pr 5) = 1953 Cri LJ ‘1181 
** AIR 1947 All 165 (167) = 48 Cri U 
611 = ILR (1947) All 370 •* AIR 1949 
All 291 (299) = ILR (1949) All 658 = 
50 Cri LJ 498 (DB) *• 1963 Ker LJ 86 
= 1963 (1) Cri LJ 669 (673, 674) (DB). 

(6) The Court is not bound to accept 

evidence of the witnesses for the search 
as to the fact of the search, as Iru® 
where they are shown to. be false, 
where there are discrepancies therein. AIR 
1936 Rang 15 (16) = 37 Cri LJ 331 
AIR 1918 All 113 (114) = 19 Cri LJ 

949 •* AIR 1923 Lah 683 (683, 684) = 

25 Cri LJ 496. 
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Seellon 103 — Note 3 (contd.) 

(7) If it is established that a panch 
witness is likely to be a' pliable agent in 
th^ htinds of the police or may be looked 
upon as a police agent his evidence 
should not be relied upon. AIR 1951 
Bom 468 (Pr 3) » ILR (19521 Bom 207 
*52 Cri U 1528 (DB). 

(8) Search witness a person of choice 

of raiding offifcer, or a person who ap¬ 
peared 4n police cases before — Recovery 
of articles becomes doubtful. (19651 67 

.Puni LR 128 (130) = 1965 Cur LJ 71. 

(9) Witnesses of questionable respon. 

sibility brought from outside even when 
respectable witnesses were available on 
spot conviction could not be based on 
their evidence. 1956 All LJ 182 (183, 

1851 = 1956 All WR (HC) 112 *• (1962) 

64 Ra.1 LR 91 (92). 

(10) Merely because the police take 
the panchas with themselves before the 
raid, the panchas do not become mem¬ 
bers of the raiding party and cannot be 
looked upon as partisan witnesses- AIR 
1956 Bom 287 (294) = ILR (1956) Bom 
343 = 1956 Cri LJ 585 (DB) ** (1963) 

65 Pun LR 223 (228). 

(11) In deciding whether the evidence 
of a panch witness should be believed or 
not his status and position in life and 
whether he is in the habit of frequently 
acting as a panch should be considered. 
AIR 1951 Bom 468 (Pr 3) = ILR (1952) 
Bom 207 = 52 Cri LJ 1528 (DB). 

(12) The evidence of a person cannot 
be distrusted solely on the ground that 
On a previous occasion he had acted as 
a witness in another search. AIR 1951 
Bom 468 (Pr 3) = ILR (1952) Bom 207 
*= 52 Cri LJ 1528 (DB) •• AIR 1933 
Nag 99 (100) = 34 Cri LJ 721 ♦* (1908) 
7 Cri LJ 87 (88) = 4 Low Bur Rul 121. 

(13) The mere fact that the \vitnesses 
for the search helped the police in mak¬ 
ing the search will not make the search 
invalid. AIR 1927 Rang 241 (242) = 28 
Cri LJ 701. 

(14) Accused making a statement to 
police in presence of witnesses at one 
place — Search carried out in pursuance 
of the statement — Not necessary that 
the same witness- should be present dur¬ 
ing search carried out at a differenl 
place. 1956 All LJ 182 U84) = 1956 All 
WR (HC) 112. 

(15) Two search witnesses — One be¬ 
coming hostile — Recoveries cannot be 
held to be not established on the ground 
of the witness being hostile. 28 Cut LT 
625 (633) (DB). 

(16) The Courts are bound to attach 

‘he greatest importance to the evidence 
if panch witnesses ^d in order that the 
"oi^ should attach such importance to 
lanch witnesses it is essential that panch 
vitnesses ' Should be Independent wit¬ 
nesses unbiased and without being in any 
vav Under the contrdl of the police.' 1965 
VtU (CriV 202 - 1963 (2) Cri LJ 454 

•! ir 


(456, 457) (Ker). 

4. Who can call search wllnesses. — 

(1) It is only the officer about to make 
the search and not any other person 
that can call witnesses for search. (1898) 
21 Mad 83 (89) (DB). 

(2) Police officer getting information 
that accused was on his way home with 
contraband gold — Such officer himself 
having authority to make the search and 
to collect witnesses to attend the search 
— In such a case the choice of witnesses is 
entirely in the discretion of the police 
officer and there is no duty on his part 
to go to police station to lodge informa¬ 
tion. AIR 1967 Mys 47 (49) = 1967 Cri 
LJ 553 = 3 *Law Rep 193 (DB). 

5. Respectable InhabllaDls. — (1) The 

search should be conducted in the pre¬ 
sence of two or more respectable inhabi* 
tants of the locality, AIR 1938 Cal 701 
(701) = 40 Cri LJ 52 (DB) •* AIR 1935 
All 520 (520) = 36 Cri LJ 551 *• AIR 
1969 All 109 (112) = 1969 Cr LJ 347. 
(Signatures of the witnesse.s must be 
taken.) •* (1963) 65 Punj LR 823 (824). 

(2) Any person is entitled to claim res¬ 
pectability provided he is not disreput¬ 
able in any wav. AIR 1936 All 707 (707) 
= 37 Cri LJ 1108 ** AIR 1959 Mad 450 
(452) = 1959 Cri LJ 1189- 

(3) It is necessary that the persons 
selected should be absolutely unpre¬ 
judiced and uninterested in the result of 
what they have to take part in. AIR 1938 
Cal 701 (701) = 40 Cri LJ .52 (DB) ** 
(1908) 7 Cri LJ 479 (482, 483) = 4 Low 
Bur Rul 213 LFB) (1911) 12 Cri LJ 
251 (253) = 10 Ind Cas 796 (FB) (Low 
Bur). 

(4) The selection of officers connected 
with the police, or persons who are not 
impartial, is not contemplated by the 
section. AIR 1951 Bom 468 (Pr 5) = ILR 
(1952) Bom 207 * 52 Cri LJ 1528 (DB) 
*• (1908) 7 Cri LJ 479 (483) = 4 Low 
Bur Rul 213 (FB). 

(5) Having been a prosecution witness 
is not sufficient to deprive one of one’s 
title to “respectability”. AIR 1936 All 707 
(707) = 37 Cri LJ 1108. 

(6) The mere fact that witnesses are 
brought from another locality should not 
be looked upon as a factor militating 
against their respectability. AIR 1951 
Bom 468 (Pr 4) = ILR (1952) Bom 207 
= 52 Cri LJ 1528 *• 1963 Ker LT 992 
= 1963 (2) Cri LJ 454 (457). 

(7) The fact that the relative of wit¬ 

ness belonged to the opposite party 
of accused, whosS house was search¬ 
ed, does not made the witness an 
interested witness, when he had cpme to 
stay with his relative only on the previ¬ 
ous evening. 1961 (I) Cr LJ 595 (.599, 

600) = 1960 All WR (HC) 226 (DB). 

6. Of the locality. — ( 1 ) Only respect¬ 
able persons of the locality tire to b<! 
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Section 103 ■— Note 6 (cOotd.) 
selected as witnesses for the search. AIR 
1934 Nag 156 (157J = 35 Cri LJ 1163 ** 
AIR 1957 Andh Pra 286 (288) = 1957 

Cri LJ 830 ** AIR 1934 All 374 (375) = 
36 Cri LJ 742 ** 1956 All LJ 182 (183) 
= 1950 All WR (HC) 112. 

(2) The words “of the locality” do 

not mean that they should be living 

within a stone's throw of the house to 
be searched. AIR 1934 Oudh 90 (91) = 
35 Cri LJ 397 AIR 1959 Mad 450 
(452) = 1959 Cri LJ 1189 ** AIR 1934 
All 873 (874) == 36 Cri LJ 362 (DB). 

(3) The words “of the locality” are 

not restricted to mean the same quarter 
(1911) 12 Cri LJ 479 (479) (Low Bur) ** 
AIR 1934 Sind 169 (161) = 36 Cri LJ 
704 (DB). 

(4) The words “of the locality” in¬ 

clude places even within three or four 
miles of the place of search. AIR 1931 

Oudh 115 (116) = 32 Cri LJ 699 (DB) 

** (1910) 11 Cri LJ 746 (747) (Low Bur). 

(5) In a thinly populated locality where 
houses are situated furlongs apart a man 
living at some distance can be chosen as 
the search witness. AIR 1952 Mad 604 
(Pr 9) = 1952 Cri LJ 1198. 

(6) The fact that the witnesses are 

from a different locality will not neces¬ 
sarily make the search invalid, or make 
the evidence of such witnesses inadmis¬ 
sible. AIR 1959 Mad 544 (547) = 1959 

Cri LJ 1445 *• AIR 1958 Tripura 40 (44) 
= 1958 Cri LJ 1549 ** AIR 1952 Bom 
327 (Pr 9) = ILR (1952) Bom 979 (DB) 

(7) The mere fact that the witnesses 
are taken from another locality should 
not be looked upon as a factor militating 
against their respectability. AIR 1951 
Bom 468 (Pr 4) = ILR (1952) Bom 207 
= 52 Cri LJ 1528 (DB). 

(8) The emphasis of the section is on 
the word “respectable” and not on the 
word Iocality'^ AIR 1941 Lah 297 (299) 

Tf ** (1810) 11 Cri 

LJ 746 (747) (Low Bur) •* AIR 1932 
Pat 66 (68) = 33 Cri LJ 233. 1967 

Cur LJ 682 (687) = 69 Puni LR 935 
(DB) AIR 1965 Orissa 136 (138) = 

1965 (2) Cri LJ 112 = 31 Cut LT 122 
•• AIR 1965 Tripura 45 (47) = (1965) 2 
Cr LJ 814 *• AIR 1964 Pat 565 (566, 
567) = 1964 (2) Cri LJ 715 = 1964 
BLJR 754. 

(9) Under the amended Section 32 of 
the J. and K. Excise Act read with Sec¬ 
tion 103 of the Criminal P. C., it is suffi¬ 
cient if the search is conducted before 
respectable persons though not of the 
same locality. AIR 1959 J and K 134 
(135) = 1959 Cri LJ .1436. 

(10) Witness not pel*n\anent resident 

of locality where search was carried out 
but staying in the locality as guest of a 
relative — Witness is a witness from the 
locality. 1961 (1) Cri LJ 595 (699) = 

1960 All WR (HC) 226 (DB). 


6 A. Search of search party. ^— ( 1 ) 
Before entering house of a person suspect¬ 


ed of possessing excisable article, the 
personal search of every one to .be 
engaged in the raid must be given., 26 
Cut LT 322 =* 1961 ( 1 ) Cri LJ 828 (829) 
(Orissa). ' 

( 2 ) Evidence of search of persons of 
witnesses contradietpry— Does not affect 
legality of search — It only affects 
weight to be attached to evidence of such 
persons. AIR 1965 Orissa 136 (138) = 

1965 (2) Cri LJ 112 = 31 Cut LT 172. 


7. Search shall be made In their pre¬ 
sence. — ( 1 ) It is not a sufficient com¬ 
pliance with this section that the wit¬ 
nesses should be merely summoned and 
kept present outside a building while the 
sprch is being carried on within It and 
then called in to see what has been 
found. AIR 1930 Bom 169 (170) = 31 
Cri LJ 927 (DB). 

(2) If the place searched is visible to 
Witnesses from outside the room or 
house, they need not be inside it. (1914) 
15 Cri LJ 19 (21) *= 35 All 575. 

(3) The mere fact that the witnesses 

were not present throughout the search 
and did not witness every detail of it 
would not Justify the setting aside of the 
conviction, but where such a circumstance 
has left the evidence in an unsatisfactory 
condition, a conviction cannot be sus¬ 
tained. AIR 1930 Bom 169 (172) = 31 

Cri LJ 927 (DB). 

(4) It is not necessary that the search 
witnesses must have been present at the 
scene before the arrival of the officer 
making the search. It is sufficient if they 
arrive on the scene before the search 
begins. AIR 1938 Pat 403 (406) = 39 Cri 
LJ 796 (FB)** AIR 1934 Bom 16 (20) = 
35 Cri LJ 523 (DB). 


(5) Seizure list attested by witness at 
police station — Witnesses not going in¬ 
side house of accused but standing at 
threshold — Irregularity in search held 
would not affect legality of the prosecu¬ 
tion. (1962) 4 OJD 166‘ = ILR 1962 Cut 
366 = 1964 (2) Cr LJ 487 (491) (DB) 
(Orissa). 


( 6 ) Where the presence of the panchas 
is obligatory at the time of search, then 
ordinarily conviction should not rest on 
the uncorroborated - testimony of the 
police officer conducting the search. AIR 
1960 GuJ 24 (26). = 1960 Cri LJ 1447 = 
(1960) 1 GuJ LR 77. 


8 . Shall not be required unless som- 

mOned. — (1) A person called upon to 
attend and witness a search c ann ot ‘ be 
compelled by the officer conducting the 
search to attend the Court to give evi¬ 
dence without a summons in that behalf. 
AIR 1920 Mad 286 (286) « 21 Cri U 
33 (DB) •• (1906) 28 All 62 (69) =* 2 

Cri LJ 395 (DB). 

9. Dufy of prosecution to call search 
witnesses. — (1) An officer connected 
with the investigation cannot be deemed 
to be an entirely satisfactory witness for 
the purpose of proving the search. AIR 
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Seetlon 108 — No|e 9 (coota.) 

CbI 141 (143) « 31 Cri LJ 667 

(2) Ordinarily, the prosecutor should 
produce the search witnesses and he 
"S^md be guilty of suppressing material 
e^dence if he does not do so. AIR 1932 
All 185 (186) = 33 Cri LJ 943. 

(8) It is not tbe dut^ of the prosecutor 
lo put every search witness in the wit* 
nesS'box. The discretion is left to the 
Coi^ to require or not the attendance of 
such witnesses. AIR 1928 Cal 27 (35) * 

•• All Cri R 1 « 
1964 All WR (HC) 727 (728). 

(4) The prosecution should specifically 
mention the names of search witnesses in 
charge-sheet so that the Court may sum- 
mon them if it so desires. 1953 Raj LW 
165 (168) (DB). 

]6) When the officer desires that the 
evidence of the witnesses is required to 
X. evidence, then he must 

witnesses. AIR 1932 Bom 181 
(183) ■» 33 Cri LJ 389 (DB). 

(6) ^en the law requires a search to 
be made in the presence of witnesses, a 
punchnama should usually be insisted 
upon and the conviction should not ordi- 
naruy be based on the uncorroborated 
totimonv of the police officer. AIR 1951 
Bom 186 (Pr 6) = 52 Cri LJ 41 (DB). 

(7) \^ere it is not possible to make 
a se^ch m the presence of panches it 
would be open to the Court to convict 

accused on the evidence of the police 
officers alone provided the Court is satis- 
fled ^ to Its truth. AIR 1951 Bom 180 
(Pr 6) =« 52 Cri LJ 41 (DB) 

[See also 1956-1 Mad LJ 51 (52) .3 

(8) The police-officer may state as a 
^tness that he held a punchnama and 
o^r to produce the record if the accused 

it* but he cannot bring it on 
?MOTd in his evidence^in-chief* AIR 1941 
Bom 149 (151) = 42 Cri LJ 556 (DB). 

"P*® putting in of a punchnama 
wnhout calling a panch is not only an 

miragement of the rules of evidence 

yalns t the admission of hearsay evi- 

unfair to the accused 

“ 42 Cri LJ 

Bom 181 (183) « 

88 Cri LJ 389 (DB). 

M. Refusal or neideet Ip aUend and 

•Sf®® ^tness a search" in sub- 

•eclK^ (5) wUl not include signing the 
OMndi list and a refusal to sign such list 
mUi therefore, not be an offence under 

5‘«rcrt*Lj"m7FB?“ 

(9) A refusal to sign the seareh list 
dOM not amount to a refusal to render 
ai Mna nc e to a public servant sHthin the 

?• 187, Penal Code. AIR 1938 
- 89 Cri L Jour 796 (FB). 

4 ^ contra.) 

|8| If flia wftnoMee aUend and witness 
■ narch on a Teibal requ es t of ttie pm* 

tVA 7J 8 A. M. 47 


cer concerned but refuse to sign the 
swch list they are not guilty of any 
offence under Section 187. Penal Code 

196 (FB? ^ 

tt. List of things seized. — ( 1 ) An 
Officer conducting a search should pre- 

manner specified. 
2^ (266^ ^ 16 Cri LJ 

(2) The officer should exercise the 
neatest caution in fulfilling the forma¬ 
lities of the law for making a search and 
providmg for every possible safeguard so 

lo any scope for adverse 

criticism. AIR 1929 All 901 (903) = 31 

Ln LJ 10. 

(3) The properties found and places 
searched should ordinarily be proved by 
the production of the search list which 
should be exhibited as relevant evidence 

matters. (1911) 12 Cri LJ 489 
(493) “ 6 Sind LR 31 (DB) *• AIR 1933 
Sind 220 (222) = 34 Cri LJ 848 (DB) 

(4) Other evidence of its contents is 
admissible. Section 91 of the Evidence Act 
does not apply to such cases- AIR 1938 
fat 403 (409) = .39 Cri LJ 796 (FB) ** 
(1910) It Cri LJ 576 (577) (FB) (Mad). 
(OverrullDg 2 \Veir 47; 2 Weir 515.) 

(5) If prohibited articles are found in 

the possession of the accused a convic¬ 
tion based thereon will be valid AIR 

^*47) = 34 Cri U 652. 

(6) Separate search should be made 
with respect to each person and, the per- 
sons who are sought to be made liable 
^th the help of the search-list should be 
asked to sign the search-list. The failure 
of the officer lo observe these elementary 
pr^autjons riders search-list useless. 
*LR (1951) 1 Cal 539 (542) (DB) 

(7) It is not necessary that the re 
cove^ hst should be prepared with all 
the details. 1957 Cri LJ 688 (693) (Raj). 

bound to prepare list of all 
^cles found in the container which 
A incriminating articles. 

LT^154 (ts^ 

practice of obtaining the 

acTu.l’?"by'' £rpouS''To‘T 

is hiRhly objectionable AIR 195*9 
^dh Pra 313 (317) = 1959 Cri ill 111 

na{i“L®IS'Vnie'’'o'ln?e‘'r ^ 

®o»“ter-8lgiiature by Sp] Police Offi^ 
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SeetlOD 1(3 — Note It (eontd*! 

Dolice station not proper* 40 Mys bff 
656 (657) - 1964 Mad LJ (Cri) 464 

(Mys). 

(13) Whenever fire-arms or fired ear- 
tridees are recovered during the course 
of investigation, the investigation officer 
should not only make a list of them but 
see that they are properly sealed and the 
sealed covers are signed by the Motbirs 
who have witnessed the recovery. 1959 
Rai LW 196 (204) « ILR (1959) 9 Raj 
107 (DB). 

(14) Copy of search list not furnished 
to accused •— Irregularity is curable 
under S. 537 — Search is not invalid. 
1965 All Cri R 1 « 1964 AU WR (HC) 
727 (728). 

(15) Failure to deliver, copy of list oB 
seized articles signed by the witnesses, to 
occupant of place searched or to his 
representative does not vitiate the sea rch. 
(1961) 1 Cr LJ 595 (699) « 1960 All WR 
(HC) 226 (DB). 

12. Signed by the witnesses* —> ft] The 
search list should be signed by the wit¬ 
nesses for the search and unless it is so 
signed no presumption based upon such 
list can be drawn against the accused. 
(1908) 7 Cri LJ 411 (412) = 4 Low But 
Rul 134. 

13. Occupant of tl^ place searched* ^ 

(1) The words "occupant of the place** 
refer back to the person mentioned is 
Section 102, i. e., person residing in 
or being in charge of the place/* AIR 
1914 Cal 456 (470. 471) « 15 Cri LJ 38S 
(DB). 

14. Right of oeenpanf fo he presenL—* 

(1) Where the occupant is present and 
demands to be allowed to be present at 
the search, he must be permitted to do 
so. The rule is one not merely of techni¬ 
cality but of substance. AIR 1914 Cal 
456 (468) = 16 Cri LJ 385 (DB), 

(2) It is only where the delay caused 

in procuring the attendance of the oo» 
cupant might frustrate the object of the 
search that the Police would be justified 
in dispensing with his presence and con¬ 
ducting the search in the presence of 
some one on his behalf. AIR 1955 Sau 4 
(7) = 1955 Cri LJ 31 (DB). 

(3) Where the search officer insists OB 
keeping the occupant out and the occu¬ 
pant causes hurt to the officer in at¬ 
tempting to go into his house on phyM- 
cal resistance being offered by the offi¬ 
cer, he cannot be held guilty of an 
offence under Section 332, Penal Code. 
AIR 1932 All 449 (450) « 34 Cri LJ 439. 

(4) It is not necessary that the occu¬ 
pant must be present at the search. AIR 
1928 Cal 27 (35) *= 29 Cri LJ 49 (SB). 

16. Irr^giilarltiea In search* —^ (1) No 

irregularity in a search can vitiate the 
trial nor affect the conviction of the ac¬ 
cused imless the accused has been pre¬ 
judiced hy the defect. ILR (1947) 4 Cid 



439 (443, 444) (DB) ■■ AIR 1959 Mad 
544 (548) «= 1959 Cri LJ 1445 AIR 
1956 Bom 528 (529) « 1956 Cri LJ 961 
(DB) *« AIR 1941 Rang 833 (338) « 4B 
Cri LJ 217 AIR 1934 Oudh 321 (828) 
«= 36 Cri LJ 939 (DB) 1964 All WR 
(HC) 727 (728) « 1965 AU Cr R 1 
1964 Cur LJ 89 » ('64) 66 Punj LR 81 
(84) ** 1962 Raj LW 628 (629) (DB) ■■ 
AIR 1964 Pat 565 (567) » 1964 (2) CM 
LJ 715 = 1964 BLJR 754 •• AIR 106? 
Orissa 206 (208) » 1967 Cri LJ 1675 » 
33 Cut LT 407 ** AIR 1965 Orissa 836 
(137. 138) » 1965 (2) Cri LJ 112 « 96 
Cut LT 172. 

(2-S) The foUowing Me IrregolaifBes 
which will not vitiate the trial in tibe 
absence of proof of failure of jnsfice 
resulting therefrom:— 

ta) The failure to call respectable pM- 
sons of the locality to witness tiw 
search. AIR 1953 AU 353 (Pr 6) 
1953 Cri LJ 762 AIR 1950 AB 
436 (Pr 4) = 61 Cri LJ 1162 ■ 
AIR 1966 SC 411 (416) 1060 Ol 

LJ 801. (At the highest the IrregB* 
larity in the search and the 
covery in so far as the terms (M 
Section 103 had not been fuUr 
complied with would not affect Itaie 
legality of the proceedings. It 
affected the weight of evidense.) 
»* AIR 1955 Ajmer 10 (11) -= 1956 
Cri LJ 595 ^ Madh B L J 1964 
HCR 1325 (1340) AIR 1967 Myt 
47 » 1967 Cri LJ 553 *- (19^ 
S Law Rep 193 (197, 198) ** AU 
(1965 Tripura 45 (47) =• 1966 

Cri LJ 814 ** AIR 1962 Punj 648 
(652) « 1982 (2) Cri LJ 779 - 
ILR (1961) 2 Punj 808 (DB). 

iBut see (1904) 1 Cri LJ 993 (994) 

10 Bur LR 253.1 

Cb) The faUure to prepare a search MB 
on the spot. (1910) 11 Cri LJ 416 
(464) = 37 Cal 467 (DB). 

le) llie addition of new items to tte 
search list after it has been shined 
by the witnesses* AIR 1914 Low 
Bur 258 (258) -- 15 Cri LJ 523. 

l d) Non-compliance by investigating 
officer with sub-section (3) of See- 
103 and sub-section (6) of Section 
165 does not vitiate triaL 1903 
BLJR 742 (743). 

le) Breach of the provisions of 6ee- 

tion 103 (3), does not result In 
vitiating the search, ttxouidi ■ 
might affect tiie probative valnt 
which is to be attached to tiie m- 
covery of tbe incriminating aifr 
cles. 1961 (1) Cr LJ 595 (599) • 
1960 AU WR (HC) 226 (DB). 

(Reversed on anothn point In 
Ant 1963 SC 862.) 

T4) Although the faUure to cooplf 
with the provisions regulating scarclm 
may cast doubt on the hona fldes of flte 
officer conducting the search, the nri> 
dence as to an irregular search does not 
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SceHon 108 — Pfole ia (eonU.l 

SSS2™S , ^admissible on that aroimd. 
I9M Raj LW 166 (160) <DB) •• AIR 

11967 Assam 74 (76) - ILR (1956) 7 

Assam 443 « 1967 Grl U 502 »« AIR 
69M Cal 129 (131) - 1955 Cri LJ 433 
ipB),** AIR 1951 Nas 237 (Pr 18) « 
UA (1961) Naa 349 •• AIR 1940 Cal 89 
W8) « 41 Cri U 316 (DB) •• 1963 (1) 
669 (674) - 1963 Ker U 86 

(i) In case oi Don-eompff anr.A with 
provisions of Sections 102. 103 and 166, 
yMoro the search is Irre^Iar evidence of 
■Ntfular search Is admissible and trial 
It not vitiated. AIR 1961 Ker 8 (11, 12. 
it) » 11961 (1) eri Li 70 - i960 Ker 
LT 763 (FB). 

(6) Witnesses not Inhabitants of the 
^ IndisciiminatlDf! articles pro* 
dnced before the search — Not material 
factors — Real Question !s whether the 
witnesses were truthful and their evl* 
denoe is reliable. AIR 1987 Mys 47 (49) 

- 1967 Cri LJ 658 - (1965) 3 Law Rep 
198 (DB). 

(f) Irrefmlarity In a search would al¬ 
ways afford ground for scrutiny and may 
furnish a reason for distrusting the evi- 
depoe produced by the prosecution. AIR 
1963 All 506 (Pr 5) - 1953 Cri LJ 1181 
* AIR 1953 AU 363 (Pr 6) = 1953 Cr! 
Lf 762 •• AIR 1950 AU 147 (Prs 8, 12) 

- 51 Cri LJ 456 •• AIR 1933 Nag 99 
gOO) “ $4 Cri LJ 721 •• 1963 Ker LJ 
86 * 1963 (1) Cri LJ 669 (674) (DB) •• 
M Pun LR 874 (877). (Charge under — 
Search by Police Officer on charge ofi 
filin g faked raUway tickets Railway 
■ervanls employed as witnesses — Search 
conducted absence of accused.) 

(8) Where the salutary provisions of 
this section are not compll^ with, the 
burden lies upon the prosecution to ex¬ 
plain the circumstances which made it 
Impossible to comply with those provl* 
•iom. AIR 1960 AU 147 (Pr 8) -* 61 Cri 
LJ 456 -> AIR 1967 Andh Pra 829 (829) 

- 1957 Cri LJ 1210. 

(0) ContraT^ffon o£ Secttons 103, 158 
fa search -- Trial not vltiaUd ~ Evl. 
dsnoa of Search Officer Is admissible. 
1961 Ker LJ 1154 - 1961 Ker LT 999 
1998). 

(10) bregulazny In a seareh does not 
vlnate seizm of Ufa arttclea. AIR 1988 
BG 322 (394) 1968 D) Of LJ 809 « 

11988) 8a m 8CB 406 1969 Cri LI 

lira (1286) (Delhi)* (Seareh and re* 
aovery of kidnapped glii.) 

lOL Senrriiea mider otber Aels. * Iff 
Fiefautlon of Food AdidferatloB Aol 

mil 


(196!) 2 Punj 803 •• AIR 1969 
All 109 (112) - 1969 Cri LJ 347 
(Witnesses need not be respect* 
able.) •• AIR 1968 Orissa 12 
(13) =» 1968 Cri LJ 73 -»= 83 

Cut LT 1145. (Seizure witnesses 
need not be respectable or indepen- 
dent.) *• AIR 1967 Orissa 206 
(208) * 1967 Cri U 1675 = 33 
Cut LT 407. (The Food Inspector 
must justify any departiue from 
this sale in particular case.) 

lb) Section 103 (1) is stricter than Sec- 
rion 10 (7), of the Act because it 
does not contain the words *as 
far as possible’.) •• AIR 1966 Andh 
Pra 96 ( 99) • 1966 Cri LJ 393 *• 
(1965) 2 Andh WR 359 (366). 

la) Provisions of S. 10 (7) of Preven¬ 
tion of Food Adulteration Act 
not complied with — Sale and 
seizure can be acted upon, on care¬ 
ful scrutiny of evidence, for flnd- 
fag accused guilty. AIR 1986 Andh 
Pra 96 (99) » 1966 Cri LJ 398 
(1965) 2 Andh WR 359. 

W) Power of Food Inspector under 
S. 10, Prevention of Food Adul¬ 
teration Act, to enter premises for 
Caldng samples Is similar to that 
of Police Officer under S. 103, 
3r. P. C. AIR 1969 Bom 353 (358) 
— 1969 Crt LJ 1344 » (1968) 70 
Bom LR 794 (799). 

le) Irregul^ty In faking sample can- 

taking of sample 
AIR 1969 All 109 (112) - 1969 

Cri LJ 347. 


(i) ComposRa mama, under Section tO 
(7) and Sectiaa 11 not Invalid » 
Non-compUssice with Section 10 
' (f) by Iteelf does not render trial 
fa^d. AIR 1063 Pual 648 (662) 
1082 ( 8 ) Gil Ur 770 - ILR 


Honert effort should He made to 
secure preswioe of respectable per- 
ions of the locanty. But the 
eea«h would not be vitiated if no 
such respectable person of the 
^ available. AIR 1966 Cal 
y fM) ■" 18®® Ori LJ 135 «= 70 
Cal WN 1005. 

|g) Rule 165 (o) of Bihar Police 

Manu^ IS not referred to In Sec- 

Prevention of Food 
f'®54) or in Sec- 

.ISlII ? Inspector 

under Sectfon 10 of the Art atp 

f667) « 1064 (2) Cri 
LJ 715 - 1964 BLJR 754. 

to’^Jl regulating and 

avWenoe of action of 
Inspector — Provisions of 

" provision, i, not 

adduced at trial 

068 (685, 686) » loe? Ker LT 
R ^ aambRng Acts: 

t*». Urore panchJ^ 
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Section 1(^ — Note 16 (contd.l 

Section 103, Criminal P. C., do not ap« 
ply. AIR 1961 Gui 127 (128) = 1961 (2) 
Cri LJ 85 = (1961) 2 Guj LR 431. 

(b) Section 103 applies to searches 
imder warrant issued under Section 5 of 
Hyderabad Gambling Act (2 of 1305F), 
AIR 1966 Mys 289 (292, 293) = 1966 

Cri LJ 1280 = (1966) 1 Mys LJ 110. 

(3-4) Prohibition Acts: 

(a) Procedure to be followed in con¬ 

ducting search — Search of motor 
car carried under provisions of 
Bombay Prohibition Act ■— Sec¬ 

tion 103 does not apply to such 
search. 1963 (2) Cri LJ 694 (696. 
697) = (1963) 3 SCR 386 (SC). 

(b) Arrest of accused in crowded street 

for offence under Prohibition Act 
—- Absence of panchanama — If 
weakens the prosecution case ^ 
But accused would not be entitled 
to acquittal merely on that ground. 
AIR 1967 Bom 199 (200) = 1967 

Cri LJ 731 = 66 Bom LR 5 (DB). 

(c) Contraband Arrack seized In prohi¬ 
bition raid imder Madras Prohibi¬ 
tion Act (10 of 1937) — No search 
witnesses though time of raid was 
such that witnesses would have 
been available — Accused held en¬ 
titled to benefit of doubt. (1965) 1 
Mad LJ 381 = ILR (1964) 2 Mad 
983 (984). 

lo) The contravention of the provisions 
of Sections 103 and 165 of the 
Cr. P. Code making the search 
defective will not vitiate the trial 
or make the evidence of the 
search officers inadmissible in evi¬ 
dence. AIR 1961 Ker 8 (11, 12, 13) 
= 1961 (1) Cri LJ 70 = 1960 Ker 
LT 753 (FB). 

to) Sales Tax Acts: 

(a) Seiaaire of account books openly 
kept — As there was no search 
compliance with provisions of Sec¬ 
tion 103, Cr. P. C. was not neces¬ 
sary. (1960) 11 STC 850 (854) 

(AP). 

in) The delegatee of Commissioner 
conducting search under S. 17, 
Bihar Sales Tax Act (19 of 1947) 
(Since repealed by Act 19 of 1959) 
does not conduct such search in 
the course of investigation of an 
offence and hence the provisions 
of Section 166 (a) read with Sec¬ 
tion 103, Cr. P. C. do not apply. 
AIR 1M8 SC 1617 (1620) » 1900 

Cri LJ 37 (1068) 2 SCJ 041. 

(0) Excise Acts: 

(a) Police (dicers wltile ontaniaing 
raiding parties, especially after 
recei^^ information. should 


have non-officials of some status 
not aligned with any party as fi¬ 
nesses. 1965 Cur LJ 71 « (’65) 
67 Punj LR 128 (129). 

(b) Search witnesses — Excise case •— 
ASI raiding house of accused under 
Punjab Excise Act (I of 1014) 
with witnesses two of whom were 
brought from town 25 miles away 
Both those witnesses also ap¬ 
pearing as witnesses, for prosecu* 
tion in other cases —One of re¬ 
maining witnesses found on inimi¬ 
cal terms with accused and there¬ 
fore not relied on by trying Magi^ 
Irate — Recovery of article held 
could not be said to have been 
satisfactorily proved. (’63) 65 Pun 
LR 823 (8^). 

|c) Mere seizure of money, together 
with other articles by Excise 
Officers does not indicate that their 
motive was dishonest, when the 
amount was duly deposited in the 
Excise Office. AIR 1966 AU 42 (44) 
*= 1966 Cri LJ 4 « 1966 AU WB 
(HC) 149. 

(d) Excise offence ~ Midnight raid bt 
village ^ Witnesses from place 
away from village in which raid Is 
to be carried out — Section 108 
does not strictly apply Non-ctun- 
pliance with its strict provisions 
does not nullify or vitiate proceed¬ 
ings. (’64) 66 Pun LR 81 (84) - 
1964 Cur LJ 39. 

(e) While going for excise raids and 
recoveries at least two respectable 
non-officials are to be joined to the 
raiding party. 1967 Cur LJ 810 
(214). 

(7) Opium Act (1878): 

(a) Presence of panchas ^ Panchas 
need not actually enter room from 
which property is seized if they 
can see from outside. AIR 1961 
Madh Pra 13 (15) *= 1961 (1) Cri 
LJ 92 =« 1961 MPLJ 1379. (Ov^ 
ruled on another point in AIR 
1963 Madh Pra 337 (DB).) 

(h) Search in presence of panchas * 
Panchas need not be immediate 
neighbours. AIR 1961 Madh Pra 
13 (15) *= 1961 (1) Cri LJ 92 • 
1961 MPLJ 1870. (Overruled on 
another point in AIR 1963 Madh 
Pra 337 (DB).) 

fc) Where the search of the accused 
and the seizure of a tin containing 
opium was effected under See- 
tion 15, Clause (b) of Opium Act 
no question arises of any compB” 
ance with the provisions of See- 
tion 103, in effecting the search. 
AIR 1065 ’Tripura 46 (47) - 1065 
(3) Cri LJ 814. 

(8) Suppresrion of Immoral Trafne to 
Women and Girls Act (1056): 

(a) Search under Section 16, Suppler 
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B,—MisoeHaneons. 

P6wer to impound document, etc., produced.—Any Court may, if it 
thinks fit, impound any document or thing, produced before it imder this Code. 

[1882—S. 104; 1872—S. 367; 1861—Nil.] 


105. Ma^strate may direct se£ffcfa in fais presence.—Any 
dirwt a search to be made in his presence of any place for the 
he is competent to issue a search warrant. 

[1882 — S. 105; 1872 — S. 3Z8. Para. 2; 1861 — S. 128.] 


Section 103 — Note 16 Ccooid.) 

slon of Immoral Traffic m Women 
and Girls Act (1956) — Require¬ 
ments contemplated by section are 
at par with requirements under 
Sections 165 and 103, Criminal 
P- C. — Procedural defects like 
non-recording of reasons or failure 
to obtain warrant from Magistrate 
— Effect — Evidence in respect of 
such search is not rendered 
Inadmissible. (1968) 9 Guj LR 278 
(286 to 287. 291)= ILR (1967) Guj 
1046. 

0>) Failure to record grounds of belief 
about commission of offence and 
failure to call woman of locality 
to witness the search does not 
render the search illegal. AIR 1969 
Cal 451 (457) - 1969 Cri LJ 1120 
73 Cal WN 647. 

(9) No specific provision in Foreign 
Exchange Regulation Act (1947) relating 
to the stage of actual search — Provi¬ 
sion of Sections 101, 102 and 103 of 
Cnminal P. C. apply only to this stage. 
AIR 1065 SC 1 (4, 6) = 1966 (1) Cri LJ 
100 = (1664) 7 SCR 724. 

(10) Procedure laid down under Sec- 
fion 13 of Railway Protection Force Act 
1957, and in Criminal P. C. Section 103 
does not apply to searches in the course 
of administration duties. AIR 1969 Mad 
201 (202) ts (1968) 2 Mad LJ 191. 

(11) In view of specific provision of 
suh-section (2) of Section 22-A, Forward 
Contracts (Regulation) Act (1952), only 
the provisions in Chap. VII, Criminal P. C. 
including Sections 98 to 103 will be ap¬ 
plicable to searches made for investigat¬ 
ing the offences under the Forward Con¬ 
tracts (Regulation) Act. Section 103 pro¬ 
vides the procedure for the search. Under 
it two respectable inhabitants of the 
locality have to be present to witness the 
search. AIR 1068 All 338 (341) - 1968 
Cri LJ 1820. 

(13) Search under Section 132, Income, 
lax Act, 1061 — Provisions of Criminal 
P. & apply. AIR 1070 8G 303 (307), 

(AIR 1066 AH 487, Revevaed.) AIR 1060 
cal 481 (443) (DB). (Irr^pilarity In 

Panchanama does not vitfate search.] 


JSSL 


and aeUura of inerimlnating 
far Brngi Inspaator » FaUura to 


comply with Section 103, Ciiminal P. C. 

— Proceedings not vitiated. 1968 All 
WR (HO 78 (80) = 1968 All Cri R 46. 

17. Illegal search. —• (I) Information 
gathered as a result of illegail search and 
seizure can be used in evidence subject 
to its admissibility. AIR 1969 Delhi 91 
(111) = 71 ITR 650 (DB) *♦ AIR 1965 
Orissa 136 (138) = 1965 (2) Cri LJ 112 
= 31 Cut LT 172. 

(2) Seizure of articles during search of 
premises on authority of search warrant 
issued without seal of Court is invalid 
AIR 1966 Mys 289 (293) = 1966 Cri LJ 
1280 = (1966) 1 Mys LJ 110. 

(3) Search in contravention of Sec¬ 
tions 103 and 165 can be resisted 
by the person whose premises are sought 
to be searched. AIR 1963 SC 822 (824) 
= 1963 (1) Cri LJ 809 = (1963) Sapp 
(1) SCR 408. 

(4) Search under Section 15 of Sup¬ 

pression of Immoral Traffic in Women 
and Girls Act (1966) — Reasons for 
failure to obtain warrant from Magistrate 
not recorded — Accused can resist search. 
(1968) 9 Guj LR 278 (285 to 287. 291) 

= ILR 1967 Guj 1046. 

18. Recovery under Sectfon 27, Evidence 

Act (1872). (1) Witness to recovery 

of articles in consequence of statement 
made by accused, under Section 27, Evi¬ 
dence Act not of the locality — His evi- 
tence cannot be rejected on that ground 

— Section 103 is not applicable to recovery 
made under SecUon 27 of the Evidence 
Act. 1967 Cri LJ 682 (686, 687) » aq 
P un LR 935 (DB), 

Section 104 — Note 1 

(1) The High Court can impound an 
alleged forged document produced in the 
case before it on revision. (1910) 11 rrf 

(449) - 38 Cal' 106 (DB) 

(2) A District Magistrate cannot Im¬ 
pound any document which Is produced 
in a case pendmg before a subordinate 

"sina,,. 

E WSJ 

not be Impofmded under t>ii« 

(1904) 1 Cri L Jour 1060 (1060) lAU) 
(1897) Rat 880 (880) (DB). ^ 

BmIIoii lOS — Nol. I 

Tv A Magis^te who is compet«Bl to 
a •MRh-wxmmt under ttib Code 
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•[CHAPTER VHA 

SPECIAL RULES REGARDING PROCESSES IN CERTAIN GASES 

105A. Special rules regarding processes in certain cases.—(1) Wliere a Gburt 
in the territories to which this Code extends {hereinafter in th^ section referred 
to as the said territories) desires that— 

(a) a summons to an accused person, (x "" 

(b) a warrant for the arrest ofi an accused person, or 

(c) a s umm ons to any person requiring hiin to {voduoe a doon- 

ment or other thing, or to produce it, or 

(d) a search warrant, 

issued by it shall be served or executed at any place within the local limits ol 
the jurisdiction of a Court in the State of Jammu and EaghniTr or a Court esta* 
blished or continued by the authority of the Central Government in any area oufr* 
side the said temtories, it may send such summons or warrant in duplicate hy 
post or otherwise, to the presiding officer of that Court to be served or executed^ 
and where any s umm ons referred to in clause (a) or c^use (c) bag been so served, 
the provisions of Section 74 shall apply in relation to such summons as if ^b^ pre* 

siding officer of the Court to whom it is sent were a Magistrate Id said 

territories. 

(2) Where a Oourt in the said tenitories has received for servioe ooB coeoii- 
tion— 

(a) a summons to an aooused person, or 

(b) a warrant for the arrest of an aocaised person, or 

(c) a summons to any person requiring him to attend and produce a doou* 

ment or other thing, or to produce it, or 

(d) a search warrant, 

issued by a Court in the State of Jammu and Kashmir or a Court estabUdied or 
continued by die authority of the Central Govemment in any area outside die 
said temtories, it shall cause the same to be served or executed as if it were a 
summons or warrant received by it from anodier Court in the mid tarifiories for 
service or execution within the local limits of its jurisdiction; and wh oro ■ 

{ij a warrant of arrest has been executed, the person arr ested shall, so flu 
as possible, be dealt with in aooordanoe with the piooedoie pre¬ 
scribed by Sections 85 and 86; 

[ill e search warrant has been executed, the thingr found in the seerch 
s ha l l , so Ear as possible, be dealt with in aocordanoe with the pro¬ 
cedure prescribed by Section 99.] 

Chapter Vll-A was inserted by the Code of Griminal Frooedne (AmendooMol) 
Act. 1958 (XXVI of IQSdX Secdon 3 (8-9-1988). 


Section 105 — Note I Creold«t 

can also direct a search to be made In 

his presence. (1012) IS CrI L Jour OOB 

(TOOt, 701) » SO Gal 068 (PC) AIR 

1025 AU 484 I486) » 26 Gri L iour 4U2 

(DB). 

(8) Where a Maidsfrafe doee not enter 
fhe house or room to be searched, but 
stands outside it, and sends the oooip 
plainant or the police in^>ector to search, 
he cannot be said **to dir^ tiie search to 
be made in his presence"* (1007) 0 Oii 
R lour 60 (67) « 81 Bom 438 (DJ^ ■■ 


AIR 1008 Loh 884 (234| • 94 (M h 
Jour 8M. 

(0) Where Qie trap was laM hy tee 
Maidstrate Umself and the police knew 
nothing about it and they appeared ou 
Ibe scene only after the notea hud been 
tendered and actually Moepted by the ao- 
o n ao d and the notea were recovered from 
tee aocuaed by the Maidstrate in tiie 
presence of A. 1. I. and the aemeh iHt- 
nesses it was held that ttie search was 
peifeette TeftaL AIR 1055 Him Rm 01 
(58) ■ 4066 M h four 4566. 
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VASX IV 

PREVENTION OF OFFENGS6 
CHAPIEB VIBL* 

OF SICUBm FOR KEEPING THE PEACE AND FOR GOOD BEHAVIOUR 

A.—Security fat keeping the Peace on Omvictibii. 

SOQ “? <1) Whenever any per^ 

^ puni^ble under Chapter VHI of the Indian pS 

IMA ^ punis^ble ,mder Section 143, Section 149. Section 

thereof, or of] assault or other offence involving a breach 

the same, t[*» • «] or any person accused of 

cJ^oTs'^^ mtun^tion, is ranvicted of such offence before a High Court, a 

^b-Di^^i^l M Presidency Magistrate, a District a 

bub-Divismal Magistrate or a Magistrate of tiie first class, 

«ec„^a'^d'^Tlce“epi°^“eac^* “ ** to require «tch pe^on to 

^ passing sentence on such person, order him to 

execute a bond for a sum proportionate to his means, with or without sureties, for 

Dated affainsf, they are given substantial 
proc^ural righto and advantages which 
the detenus under Preventive Detention 

primary purpose 
of the proceedings under Chap, VIII li 
to take security for keeping the peace or 
for good behaviour after a iudicial inquiry 
wlule the primary object of Preventive 
Detention law is to imprison a person by 

^thout inquiry. AIR 
1957 Andh Pra 90 (93) « 1957 Cri L 

Prpce^ings under this section 
are not admmistrativc, they are judicial 

All 375 (Pr S) “ 

of any offence* — 

security imdw 
^ section existo only as against aT^ 

^ complainant cannot be 
ordered to give security under thia aM 

Uon. 1902 Pun Re (Cri n“ 3 ! d!T 

^der SecUon 143 of'^^e PeLl “SS,'ttS 
abused cannot be ordered to gty© se^ 
nty for ^eping the peace under this _ 

Wour^S,.'""^ ^ (137)"*:=T8 

at p’eSrt'SoS?:*^??, ™d» See. 14l> ,| 
Sectmn 149^ tte piial^oSf ?e“d"^h 

» convict for' w“ch 

can be bound over to *k 1 wccuaea 

MR 1944 AU 272 (272V 273^=% 

W 118 « AIR 1926’PaTm 

w^r.6r ^ 

Penal Code, this se/fi.^^ * , ^ ^ 
1939 Mad 7’87“t78?r“r*4rSrtTlb«r"l? 


SECTION 100 — SYNOPSIS 
!• Scope. 

2> **Pe^KMi accnaed of any offenee*^ 

ft* Offence ponlshable aoder See. 14B ctf 
the Penal Code. 

4. Offence punishable nnder Section 14S 

of the Pena] Code. 

5. Offence of rioting. 

0. **A88aiilt*. 

7. **AssaiiIt or other offence bivolvlnaa 
breach of the peace". 

& "Criminal lntimldation*^ 

ft. *18 convicted of such offence*. 

10. GOnvleUcm in summary trial, 

U« **Sneh Court le of opinion • 


I 


IS. At flie time of paasfaig sentence’*. 

Id. Fimn and eontoits of order ondae 
the aeeUon. 

14< "Wltti or witfaoni sureties**. 

10* Setting aside of eonvictton Kffeef 
oi sid>*seetlon (2), 

Util Alteration ot eonvlcUon to one under 
a different section. 

17. Power of appellate or levlslcnud 

Court to order seenrily — Sob. 
section (81. 

18. Appeal. 

10. Revtsloii. 

1. SMipe. — (IT The purpose of an 
order for security is not to punish but to 

r vMit future commission of offences. 

the required security is furnished, this 

p^ose is considered to have been attain. 

ed. AIR 1042 Sind 122 (128) » 44 Cti 
L Jour 307. « I *0 

(2) Chapter VTO of the Code !s not 
muip^t to Article 22 of the Constitu- 
non. No r is tt discriminatory In character 
£?■ proceeded against under 

Ghapb Vlii being mifavour^^ diserimi. 
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keeping the peace during such period, not exceeding three years, as it thinks fit 
to fix. 

(2) If the conviction is set aside on appeal or otherwise, the bond so exe¬ 
cuted shall become void. 

(3) An order under this section may also be made by an Appellate Court 
® ®] or by the High Court when exercising its powers of revision. 

[1882: S. 106; 1872: S. 489, paras. 1 and 3, Ss. 490, 493; 1861: Ss. 280, 
281 and 284.] 

[®] Bombay Children Act, 1948 (Bombay Act (LXXI of 1948), S. 70. runs thus:—. 

“70. Notwithstanding anything to the contrary contained in the Code of Cri¬ 
minal Procedure, 1898, no proceeding shall be instituted and no order ghall be 
passed against a child under Chapter Vm of the Code.” 

For similar provisions, see East Punjab Children Act, 1949 (XXXIX of 1949), S. ‘28; 
Hyderabad Children Act, 1951 (XXXH of 1951), S. 22; U. P. Children Act, 1951 (I 
of 1952), S. 28; Mysore Children Act, 1964 (XIX of 1964), S. 63; West Bengal Children 
Act, 1959 (XXX of 1959), S. 27 and Children Act, 1960 (Central Act LX of 1960), S. 23; 
Bihar Children Act. 1970 (Presi. Act X of 1970). S. 23. The Central Act of 1960, 
which applies to all the Union Territories, has so far been enforced in Himachal Pra¬ 
desh w.e.f. 2-10-1961—See Him. Pra. Gaz., 29-9-1962, Pt. I, p. 565; in Pondicherry 
from 1-10-1963 See Reg. VII of 1963, S. 3 and in Goa, Daman and Diu firom 


Section 100 — Note 4 (confd.) 

** AIR 1938 Oudh 95 (96) = 39 Cri L 
Jour 341. 

5. Offence of rlotlng.« — (1) An accus¬ 
ed person convicted of rioting can be 
bound over to keep the peace under this 
section. AIR 1939 Mad 787 (787) = 41 
Cri L Jour 17 *• AIR 1938 Oudh 95 (96) 
« 39 Cri L Jour 341 *♦ 1929 Mad WN 
683 (587) (DB). 

.0* ^ssauH'*. — ( 1 ) In the case of such 
an offence of assault it is not necessary 
to record an express finding as to a 
breach of the peace. AIR 1923 Mad 618 
(619) =» 24 Cri L Jour 455 •• AIR 1924 
AU 306 (307) « 25 Cri L Jour 906. 

[But see AIR 1926 All 144 (144. 1451 

« 26 Cri L Jour 1457.1 

7* ^'Assault or other offence Involvlog a 
breach of Uie peace”. — (i) Assault is an 
offence which involves a breach of the 
peace within the meaning of the section- 
AIR 1933 All 609 (611) = 34 Cri L Jour 
859 (DB) •• AIR 1919 Mad 770 (771. 772) 
« 19 Cri L Jour 929 •• AIR 1924 All 306 
(307) = 25 Cri L Jour 906. 

(2) The breach of the peace contem¬ 
plated by the section is not necessarily a 
breach of the public peace. AIR 1933 
AU 609 (611) = 34 Cri L Jour 859 (DB) 

AIR 1919 Mad 770 (771, 772) = 19 

Cri L Jour 929. (Dissenting from AIR 
4916 Mad 829 = 16 Cri L Jour 611.) 

(3) The mere use of abusive language 
and causing disturbance by disorderly 
behaviour, without resort to actual 
violence or threats of violence, wUl not 
amount to a breach of the peace. AIR 
1940 Rang 50 (52) « 41 Cri L Jour 421 
»• AIR 1957 Mys 49 (49) = ILR (1956) 
Mys 316 *= 1957 Cri L Jour 620. 

[But see AIR 1938 Mad 795 (795) 

^ Cri L Jour 165. (AIR 1936 All 140 
(|41) » 37 Cri L Jour 385.- DoubtedJ 


(4) The words ‘‘offence involving a 

breach of the peace” must mean an of¬ 
fence, one of the constituting elements ^ 
which is the commission of or the inten¬ 
tion to commit, a breach of the peace on 
the part of the offender. AIR 1940 
Rang 95 (96) = 41 Cri L Jour 495 •• 

AIR 1957 Mys 49 (49) = ILR (1956) Mys 

315 = 1957 Cri L Jour 520 •• AIR 1939 
Cal 484 (484) == 40 Cri L Jour 836 (DB) 
•• AIR 1920 Bom 402 (406, 407) = 22 
Cri L Jour 513 (DB) •• AIR 1924 Lah 
311 (312) = 24 Cri L Jour 271 •• AIR 

1924 Mad 808 (808, 809) » 25 Cri L Jour 

1096. 

[See however AIR 1940 Rang 60 (62) 
«= 41 Cri L Jour 421- (AIR 1931 Cal 
645, Dissented from.) •• AIR 1939 Oudh 
45 (47) =» 40 Cri L Jour 183.1 

(5) The offence of causing hurt or 
grievous hurt is an “offence involving a 
breach of the peace”. AIR 1933 AU 609 
(611) = 34 Cri L Jour 869 (DB) •• AIR 
1934 Oudh 425 (426) = 35 Cri L Jour 
284 •• AIR 1929 All 349 (350) = 30 Cri 
L Jour 686 *• AIR 1932 Lah 435 (436) « 
33 Cri L Jour 746 •* AIR 1923 Mad 618 
(619) =* 24 Cri L Jour 455. 

[See however AIR 1921 Oudh 140 (140« 
141).] 

(6) Offence of criminal trespass — 
Entry made with intent to commit of¬ 
fence of hurt or assault —- Such criminal 
trespass wUl be an “offence involvin g > 
breach of the peace”. (1903) 7 Cal WN 
26 (26) •• (‘73) 20 Suth WR (Cr) 37 (37) 
(DB) •• AIR 1925 Lah 621 (621) = 26 
Cri L Jour 1462 AIR 1920 All 164 
(164) » 21 Cri L Jour 288. 

[See (1903) 30 Cal 93 (94) (DB)J 

[See however AIR 1939 Cal 320 (320) 

40 Cri L Jour 721 (DB) •• AIR 1930 
Oudh 43 (47) - 40 Cri L Jour 188j 
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1®-12-1963, p. 430: this Act has been extended to the Union 
fc^ory of Dadra and Nagar HaveU by Beg. VI of 1903 as amended by Reg. 2 of 

[f] Substiti^ for the word 'rioting' by the Code of Criminal Procedure (Amendment) 
Act, 1923 (XVm of 1923), S. 15. 

[;] Tto wor^ "or of assembling armed men or taking other unlawful measures with 

TRi rrt® evident ^intention of committing the same" were omitted, ibid 

L5J ^e words "including a Court hearing appeals under Section 407" which were 

XVm of 1923, were omitted by the Repealing and Amending 
Act, 1957 (XXXVI of J957), Section 3 and Sdiedule H. 

^ STATE AMENDMENTS 

Gujaratj 

In ita application to the State of Gujarat the amendment made in S. 100 is the 
same as that made in Maharashtra—See Central Act XI of 1960, S. 87. 

NOTE. Magistrates in City of Ahmedabad have the powers’ and exercise the juris¬ 
diction of a Presidency Magistrate—See Guj. Act XIX of 1961, S. 14 (3). 


SeeUon 106 — Note 7 (conid.) 

(7) Entry made with intent to commit 
theft, or to have sexual intercourse with 
me complainant's wife — The criminal 
trespass will not be an offence involving 
a breach of the peace- ('08) 8 Cri LJour 
476 (478) «= 4 Low Bur Rul 277 •• (’97) 
25 Cal 628 (630) (DB). 

(8) An offence under Section 510, Pena] 
Code, is not an offence involving a breach 
of the peace and a person convicted of 
it cannot therefore be ordered to execute 
a bond to keep the peace under this sec¬ 
tion. AIR 1940 Mad 755 (755) =» 42 Cri 
L Jour 16. 

(9) An offence which does not recpiire 

the commission of, or the intention to 
commit, a breach of the peace as a neces¬ 
sary element thereof is not one involving 
a breach of the peace. AIR 1940 Mad 55 
(66) = 41 Cri L Jour 235 •• AIR 1939 
Oudh 38 (39) = 40 Cri L Jour 138 •• 
('97) 1 Cal WN 186 (187) (DB) •• 
(1892) Rat 622 (622) (DB) *• (’02) 26 

Mad 469 (469, 470). 

(10) The fact that in the course of com- 
mi^on .of offence not comprising of 
breach of the peace as a necessary ele¬ 
ment thereof, the accused, as a matter 
^ fact, does acts involving a breach 
of the peace, or which are likely to lead 
to a breach of the peace, or which are 
likely to provoke persons, other than the 
offender, to commit a breach of the peace, 
vrill not make the offence itself one 

involving a breach of the peace”. AIR 
1939 Cal 484 (484) » 40 Cri L Jour 836 
(DB) •• AIR 1940 Oudh 323 (324) « 41 
Cri L Jour 605 •• (1909) 9 Cri L Jour 

88 (88) (Mad) «• AIR 1940 Rang 95 (96) 
41 Cri L Jour 495. 

[But see AIR 1959 Mad 406 (406) » 
I1989 Cri LJ 1092.] 

fli) If in committing an offence, of 
wUeh a breach of the peace, la not an 
olamant, the accused does commit acta 
aawnmtfaig to a breach of the peace, he 
■honld be charged of and convicted for 
Am ofltaBco of which soeh breach of tho 


peace is an element. See AIR 1932 Oudh 
83 (34) 33 Cri L Jour 193 (DB). 

(12) As the offence of rape or an 
attempt to rape does involve an assault 
up^on the person against whom the 
offence is committed, such offence is also 
evolving a breach of the peace. AIR 
1938 Mad 6l5 (615) « 39 Cri L Jour 816. 

8 . "Criminal Intimidation". — ( 1 ) This 
is one of the offences on conviction for 
which the accused can be bound down to 
Sf®? the peace. It is important to note 
mat there should be a conviction for cri- 
mmal mtimidation; the mere fact that the 
facts of the case disclose the commission 
of such an offence by the accused is not 
enough. (1910) 11 Cri L Jour 680 (681) 
(Lah) •• AIR 1921 Lah 96 (97) = 22 Cri 

(449^rfD^r ‘ “ 

/«?*J*J* convicled of such offence". — 

(1) The jurisdiction to pass an order for 
security under this section arises only on 
conviction of an accused person for anv 
of the offences mentioned therein r75) 

8 Cal L Rep 72 (73) (DB). 

(2) Where the accused person is acmiit- 

be ordered to give security 

“rt 9 m ?DBr' ‘ 

(3) The conviction must be for one of 
®“®“ces mentioned in this section 

jiur 4o"‘ “ L 

convicted under Sec- 

Code ■— Magistrate pass- 

tw ®«^rity wndcr this section 

* “i. disclosed an 

ofThe M*. order 

or the Mainatrate was onlv nf 

and not of substance — HiJh cL? 

- in 1939 Cal 484 («6) 

- 40 Cri L Jour 836 (DB) ^ ' 

Offence, mentioned In IhT^tio^ thSS 


/ 
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Maharashtra: 

(1) In its application to tfie State of Maharashtra, in sub-«ectioB (1) of Seetfon lOG^ 
delete the words “a District Magistrate, a Sub-Divisional Magistrate**—^Boxn. Aet X XrTf 
of 1961, S. 2 and Schedule (1-7-1953). 

(2) After the reorganisation of the Stale of Bombay in 1950, ffie nnwmAm artf 

in sub-section (1) of Section 106 by the above-mentioned Bom. Act is extended to ttie 
newly added areas of Hyderabad, Kutdi and Saurashtia and the region of Vidazbha at 
from 1-9-1959 by Bom. Act XCVII of 1953, 

Myscae: 

In its application to the State of Mysore, tfie amendment made in rab-sectlon (30 
of Section 106 is the same as that of Maharashtra—Mys. Act XHI of 1966. Section 
(1-10-1965). 


Punjab: Haryana: Chandigadn 

In its appUcation to fee States of Punfab and Haxyam and «e Union Tenftoiy fli 
Chandigarh in sub-section (1) of Section 106, for the words “Court of a President 
Magistrate, a I^trict Magistrate, a Sub-Divisional Magistrate or a Magistrate**, subsit 
tute the words Court of a Chief Judicial Ma^strate or any otiier Judicial Magistrate*!^ 
Punj. Act XXV of 1964. S. 2 and Schedule. Pt J, Item 28 (2-10-1964) and Act 81 d 
1966, Ss. 29 and 88 (1-11-1966), 


Section 100 — Note 0 (contdd 
is no jurisdiction to pass an order for 
security against him op such eonviction. 
(1860) 3 Shome LR 33. 

10. CoDvlctioo to sonixnary trial* ^ fSr) 

An order for security under this section 
can be passed even if the accused is con¬ 
victed in a summary trial. 1886 All WN 
181 (181) (1004) 1 Cri L Jour 1064 

(1055) = 7 Oudh Cas 338. 

11. *‘Snch Court ts of (pinion • • • • • 

peace.’* — (1) Person convicted and sen¬ 
tenced for one of the offences mentioned 
in this section — It is necessary that the 
Court should he of opinion that "it is 
necessary to require such person to exe¬ 
cute a bond for keeping the peace'*. AIR 

1952 Pepsu 138 (Pr 18) = ILR (1952) 

Patiala 258 = 1952 Cri L Jour 1467 ** 
AIR 1955 Mad 596 (597) = 1955 Cri L 
Jour 1505. (Magistrate should record his 
opinion.) •• AIR 1950 Mad 31 (Pr 2) ™ 
51 Cri L Jour 253 AIR 1927 Pat 37 
(37, 38) =* 27 Cri L Jour 1112 •• AIR 

1933 All 609 (611) » 84 Cri L Jour 869 
(DB). 

(2) In forming the opinion the Magis¬ 

trate must take into consideration o^y 
the legal evidence and should not act on 
the statement made by the prosecution. 
AIR 1943 Mad 169 (170) 44 Cri L Jour 

321. 

(3) Magistrate should not aet on the 
request of an officer superior to him to 
consider the advisability of taking action 
under this section in the case pending 
before him. AIR 1953 AU 376 (Pr S) « 

1953 Cri L Jour 813. 

(4) If the circumstances indicate that 

a breach of the peace is likely to reenr, 
an order for security is justified, others 
wise not AIR 1943 Mad 169 (170) 44 

Cri L Jour 321 AIR 1936 Pat 36 (37) 
» 37 Cri L Jour 63 ** AIR 1039 AU 340 


(360) = 30 Cri L Jour 686 •• AIR 1900 
Pepsu 138 (Pr 18) « ILR (1952) Patiala 
258 = 1952 Cri L Jour 1467 •• AIR 1918 
Pat 252 (253) -* 19 Cri h Jour 4000 
(DB). 

(5) Accused sentenced to a long Ihm 
of imprisonment or transportation ^ 
Order for security is unnecessary. AIR 
1952 Pepsu 138 (Pr 18) » ILR (19® 
Patiala 258 — 1952 Cri L Jour 1467 " 
(1909) 10 Cri L Jour 60 (72) « 6 Lam 
Bur Rul 34 (FB). 

(6) If the order R>r security wodd 

have the effect of preventing the neensad 
from exercising hia l^al rights such fls 
order should not be made. (1907) 6 M 

L Jour 40 (41) (DB) (Cal) •• (*07) 4 

Cri L Jour 321 (325) (DB) (Cal). __ 

[But see (1907) 6 Cri L Jour 10 M 
(DB) (Cal).] 

(7) This section should be very spar!Bf|. 
ly invoked where the offence committra 
is a petty one. AIR 1943 Mad 169 (170) 
« 44 Cri L Jour 321 AIR 1938 Mad 
795 (798) = 40 Cri L Jour 166. 

(8) The period for which the bond H 

required to be furnished should be tn 
proportion to the gravity of the offenaa 
committed. AIR 1943 Mad 160 (170) • 

44 Cri L Jour 321. 

(9) It Is generally undesirable 'i^ate 
a person is chaxged with some petef 
offence to tack on to some smaU senfsuat 
of fine an order under Section 106, Gil* 
minal P. C. AIR 1956 Mad 606 (507) 
1955 Cri L Jour 1506. 

(10) It is desirable ttal Court ahoaJd 
record its reasons for forming an opi nion 
that it is necessary to require security 
thou^ there is no provision for doing 
so. AIR 1042 Mad 601 (601) » 43 Cri 
L Jour 074 «» AIR 1055 Mad 500 (507) *■ 
1955 Cri L Jour 1505 •• AIR 1033 AB 
600 (OIL 613) - 34 Cri L Joiv 36R. 
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reguir^S otherwise the order is bad. 
1881 All WN 8ft (86). 

(4) The Court has no power to 
toat securities under this section 
D6 fumisiied in landed prODerbF 
1 All L Jour 162n (162n). 


order 

should 

(1904) 


Ralftsthant 

—to application to the Abn area of the State of Rajasthan, the 
amendDftMtm^ in Section 100 Is the same as that made In (1) of Mahaiashtia,—Can- 
CmI Act XXXVn of 1956. Section 119 (1-11-1950), 

0nloD territories (eamopt Clhandiearii)t 

_Union territories. In sub-section (1) of Section 100, for the 

^ourt of a I^doicy Magistrate, a District Magistrate, a Sub-Divisional Magis- 
tmto OT a Ma^strato , substitute the words “Court of a Chief Judicial Magistrate or 
^ Magistrate-,-^ct 10 of 1909. S. 3 and Schedule, item 29 (in Delhi. 

West Bengal: 

rw ^ ^ Section 106 (1). for the words “a 

a Sub-Divisional Magistrate or a Magistrate of the class" 

wor<^ a Si^Divisional Judicial Magistrate or a Judicial Magistrate of 
the first class. — W. B. Act Vm of 1970, Section 2 and Schedule, item 40. 

Snetion lOfi (conU.) 

U. **At the time o< passing seotence*. 

— (1) An order for security under *hiq 
section must be passed at the time of the 
conviction and the passing of a sentence 
(*71) 15 Suth WR (Cr) 66 (56) (DB) •* 

AIR 1924 All 230 (231} qs 25 Cxi L Jour 
066. 

(t) TTie order ^ tor security must be 
part of the decision in the main case, 

AIR 1025 All 443 (444) » 26 Cri L Jour 
981. 

(3) But the Court must not only record 
a conviction hut pass a substantive sen- 
fence before the provisions of Section 106 
can come into play. (*03) 2 Low Bur 
Rul 63 (54). 

(4) The restriction as to the order tor 

seourity being passed at the time of pass¬ 
ing a sentence does not apply to an ap¬ 
pellate or revisional Court ordering secu¬ 
rity under sub-section (3). AIR 1928 
Bm 134 (136) » 09 Gri L Jour S02 

(DB). 

^(■6 ) No notice to show cause why secu- 
Rto should not be required is necessary 
before an order is passed under this sec¬ 
tion. AIR 1943 Mad 406 (406) » 44 CrI 
L Jour 639 •• AIR 1936 Pat 38 (37) « 

39 Gri L Jour 63 *« AIR 1924 AU 230 
(Cai) » 25 Cri L Jour 905. 

[See however AIR 1927 Pat 37 (36) » 

27 Cri L Jour 1112.1 
K h Fonn and contents of order under 
ua seetioii. — (l) Courts have no power 
to require security for good behaviour 
nnder this section. AIR 1962 Pepsu 138 
TPr 18) ILR (1952) Patiala 258 
I9t2 Cri L lour 1467 »* (*83) 9 Gal 216 

£ 7) (DB) •• AIR 1918 AU 95 (96) 69 

L lour 489. 

181 An order wUoh direds that tbe 
priso ner shall, at the conclusion of the 
isHn of his jbEnprisonment, erecute a bond 
lor keeping the peace would not be a 

SS^HCR*Sb ^ eection, 7 

CD^J ^ ^ ^ ftot C4 (8fl| 

(ii la osdar nnder toe aecttcm mn^ m Annt^ _ r«\ 

- «i.e fcr .Mek »o»i.r orfer'“ uT" fSSI? 


14. *‘W1^ or without snretles.** — (l| 
Court cannot direct that a particular per- 
wn must be one of the sureties. AIR 
'9}®,^ 9S (95) = 19 Cri L Jour 439**^ 

(2) An order requiring a surety for a 
higher amount than that for which the 
accused is directed to execute a bond is 
^ong. (1912) 13 Cri L Jour 482 (482) 

(Low Bur). 

15. Setfi^ aside of cenvIcHon — Effect 

^ (2). — ( 1 ) ConvicUon set 

aside — Order for security, based on 
men conviction, also automatically falls 
to toe CTOund. AIR 1925 Pat 17 (20) - 

.'P®• ** >924 All 

.9®' 25 Cn L Jour 481 •• OOOO) 

27 Cal 666 (670) (DB). ‘ 

W. Alte^on of coovletlon to one 
a different section. — ( 1 ) if 

appeal but 
'aider a different 

^ction 106, the order for security can be 

Wcfele or revisional 
— S«*-8eetIon (3) 
K power under sub-section (3) 
exerci^ where the offence 

not ^used Is convicted does 

not wit^ the purview of sub-seo 
(1). AIR 1923 Mad 133 ( 133 ) « oft 
Cn LJ 294 *« (1902) 29 Cal ' Si /qaa? 

(2) A District Magistrate, exercisinff 
powers of revision. hSs no ^Iv £ 
order secunty under this aiS 

1918 All 218^(216) - 18*^ ?32. “ 
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B.—Security for keeping tbe Peace in other CSases and 

security for Good B^iaviour. 

107. Security for keeping the peace in other cases.—(1) Whenever a Presi¬ 
dency Magistrate, District Magistrate, Sub-Divisional Magis^ate or Magistrate <d 
the first cJass is informed that any person is likely to commit a breach of the 
peace or disturb the public tranquillity or to do any wrongful act that may pro¬ 
bably occasion a breach of the peace, or disturb die public tranquiUity, the 
Magistrate "“[if in his opinion there is sufficient ground for proceeding] may, in 
manner hereinafter provided, require such person to show cause why he should 
not be ordered to execute a bond, with or without sureties, for keeping the peace 
for such period not exceeding one year as tiie Magistrate diinks fit to fix. 

Section 106 — Note 18 (eontd.) 6« Person proceeded aaainat. wh^tbtf 

under this section. 2 Weir 460 (460) entitled to a copy of informatton 

received by Magistrate. 


(2) Where the right of appeal depends 
on the length of the period to which the 
accused is sentenced to imprisonment, the 
mere fact that he has been ordered to 
give security under this section will not 
enable him to appeal. If otherwise he 
cannot do so, although the period of 
imprisonment, to wh'ch he would be¬ 
come liable, in case of his non-compli¬ 
ance with the order, added to the sub¬ 
stantive sentence passed against him, 
would reach or exceed the • appealable 
limit. (1904) 1 Cri LJ 1054 (1055) = 7 
Oudh Cas 338 (DB). 

[See also AIR 1935 Rang 363 (863) ^ 
36 Cri LJ 1510 •• 2 Weir 460 (460) 

(DB).] 

(3) The Appellate Court can, while 
upholding the conviction, set aside the 
order for security to keep the peace pass¬ 
ed against tbe accused under this section. 
(1903) 30 Cal 101 (102) (DB) ♦* 1881 All 
WN 154 (155). 

19. Revision. — (1) The Question of 
requiring security for keeping the peace 
is a matter left largely to the discretion 
of the Court convicting the accused — 
The High Court in revision will generally 
be reluctant to interfere with the exer¬ 
cise of such discretion* AIR 1921 Pat 472 
(473) •* (1904) 1 Cri LJ 3 (4) (DB) •• 
AIR 1920 All 164 (164) *= 21 Cri LJ 
288. 

(2) High Court can interfere If the cir¬ 
cumstances of any case require such 
interference. AIR 1926 All 168 (168) 

27 Cri LJ 240. 

SECTION lOT — SYNOPSm 

1. Scope. 

lA. Proceedings under S. 107« 

2. **18 Informed'*. 

8 . Whether proceedings can be Initiated 
on orders of superior Coorf* 

8 A. Dropping of proceedings under this 
section. 

4. Information which has already been 
siAJect of Jadlelal proeeedlngy 
whether can be basis of achon 
under this section. 

0. Informatkm under this scctton whs« 
tber **compBdnt.*' 


7« Whether suit for mallclons prosecu¬ 
tion lies in respeet of Informattra 
given under this section. 

9. Whether salt for defamation lies b 
respect of Information nndtt ttili 
section. 

9« **Any person Is likely to commit g 
breach of the peace or dlstorb tbe 
public tranqnllllty.'* 

10. ''Wrongful act that may probablg 
occasion a breach of the peace ok 
dlstnrb the pnhUc tranquillity.*' 

11. Disturbance of pobllc traniinllllty. 

12. "If b his opinion there Is snfflclcdl 
ground for proceeding." 

18. Power of Mai^trate to call for re¬ 
port from police or sohordlnate 
Magistrate. 

14. May require him to show cause* 

16. Barden of proof. 

16. "With or wllhoat sureties.*' 

17. Territwiai Jurisdiction* 

18. Transfer of proceedings to anollier 

Magistrate for disposal* 

19. Sub-sections (8) and (41* 

20. Revision. 

21. AppeaL ^ See S. 406, 

22. Seenrlty. 

28. Disputes relating to land, waterwags 
etc. 

24, Proceedings under Sections 107 and 
117. 

26. Powers of Magistrates ondsr this 
section. 

1- Scope. •— (I) If the Magistrate falls 
lo avail himself of his powers under 
Section 106 he cannot draw up proceed¬ 
ings against the accused under the pre* 
sent section, on the same materiale. 
(1871) 3 NWPHGR 06 (07). 

(2) The section Is preventive and not 
punitive. AIR 1052 Trav-Co 566 (Pre 4k 
6 ) 1050 Trav-Go LR 506 « 1053 Cfl 

U 49 ** AIR 1959 Mad 380 (841) » 

1050 Cri LJ 008 ^ AIR 1955 Punj IM 
(140) 1055 Cri U 980 ILR (lOU) 

PnnJ 892 •• 1060 Cr LJ 685 (686) * 

(1068) 2 Andh WR 158 ■■ AIR 
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iL.ii. u aection may be taken before any Magistrate 

e^poj^ to proceed under sub-section (1) when either the place wherr the 

j ?“ is apprehended is within the local limits of 

Magistrates Jimsdichon or there is within such limits a person who is likely 
to commit a breach of the peace or disturb the public tranquillity or to do any 
wrongful act as aforesaid beyond such limits.] 

(3) Proc^u^ of Magistrate not empowered to act under sub-section (1).— 
any Magistrate not empowered to proceed under sub-section (1) has reason 
« w® any person is likely to commit a breach of the peace or disturb 
toe public ^quilhty or to do any wrongful act that may probably occasion a 
^each of the peace or disturb the public tranquillity, and that such breach of 
toe pe^e or di^bance cannot be prevented otherwise than by detaining such 
person in custody such Magistrate may, after recording his reasons, issue a war- 
rant tor his ^est (if he is not already in custody or before the Court), and may 

send him before a Magistrate empowered to deal with the case, together with 
a copy of his reasons. 


Seetton 107 — Note 1 (contd.) 

1969 Guj 267 (269) =* 1969 Cri LJ 1133 
* 10 Guj LR 847 *♦ (1967) 2 Andh WR 

^ f®^6) = 1967 

Mad LJ (Cr) 761 •• AIR 1968 Cal 364 
f®®?! •= 1968 Cri LJ 1058 - 71 Cal 
WN 851 •• AIR 1967 Ker 194 (195) = 
1957 , Cri LJ 1330 = 1966 Ker LT 966 
^B) •* 1958 All WR (Sup) 138 = 60 
Pun LR 518. 

(3) The secHon is applicable notwith- 
standins that the acts sdleged as giving 
rise to an apprehension of breach of the 
peace on the part of a person constitute 
in themselves specific offences for which 
he may be punished. AIR 1918 Pat 183 

^ 2^® •• air 1959 Mad 
339 (341) = 1959 Cri LJ 998. 

[But see 1968 Cri LJ 815 (815, 816) = 
(1967) 2 An WR 327.1 

, (4) It U not illegal for a Magistrate 
m proceedings under this section to ad- 
nut evidence of a specific charge or 
offence which is the subfecl of a sepa- 

/«S\ air 1943 Mad 394 

766 •• AIR 1959 Mad 

339 (341) = 1959 Cri LJ 998. 

(5) In proceedings commenced under 
this action the Magistrate has no power 

attachment of property. AIR 
Ou^ 346 (346) « 25 Cri W 350. 

LSec also AIR 1968 Manipur 24 (26) 
« 1968 Cri LJ 188.1 

(6) pie institution of proceedings 

imder the section ia not an accusation 

of ^ offence, and. therefore, if the infer, 
mation proves to be false, the Court has 

under Section 250. ILR 

®®® f®®®^ •• air 1959 Mad 
Md (341)» 1959 Cri LJ 996 AIR 1935 
^ 29 (30) •• 1967 AU WR (HC) 776 
^81) ■■ 1967 All Cr R 488 •• AIR 1967 
^ m (196) - 1967 Cri LJ 1330 « 

J2S?» ®®® ** t®®® All WR 

(HC) 774 (776) == 1966 All Cri R 481 




also AIR 1968 Pat 160 (161) — 

36 Pat 131X — 1958 Cri LJ 404 (DB).1 

( 7) Tly principle of autiefols acquit 
or antrafois convict (Section 403) 


not apply to proceedings under this sec¬ 
tion. AIR 1952 Trav-Co 556 (Prs 4, 5) « 
1950 Trav-Co LR 596 = 1953 Cri LJ 49. 

(8) Questions as to the morality or 
otherwise of the actions of the contend- 
mg parties are irrelevant in proceedings 
^der this section. AIR 1939 Sind 238 
(240) «= 40 Cri LJ 803. 

(9) An elaborate enquiry as to owner¬ 
ship and title is entirely out of place in 
proceedings under this section. (1936) 19 
Nag LJ 264 (267). 

. (10) The very nature of the proceed- 
mgs under Section 107 indicates that for 
fresh happenings fresh proceedings can 

(II) A prolongation of the proceedings 
(nearly two years having elapsed from 
u order under Section 112. 

Ci^m^ p c.) for whatever reasons, is 
calculated to achieve this obiect 
1959-2 Andh WR 454 (455). ^ 

,,fA- Proceedings under Section 107 — 
U) Proceedings under Section I 07 are 

Tr?ach o77e"ce 

m4) 'Str*- “ LJ'5.1 

(2) Proceedings under Sections 107/151 
are intended to deal with threatened 

breach of peace. Prompt 
RRRi b n^css^. 1966 Cri LJ 866 (867, 

r’lJ /r 

** ®® LR 230 (231, 

srK-ia s a,?*.,'!; 

22T (2M) ’^fDB) ” LJ 

AppUcabUity of Section 342 to in 
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(4) A Magistrate before whom a p^on is sent under t[sub-section (3)] unqy 
in his discretion detain such person in custody §[p^ding further action by him- 
self under this Chapter.] 

[1882; Ss. 107 and 108; 1872: Ss. 491, 494 Proviso, S. 498, Para I; S. $0^ 
Para 7; 1861: Ss. 282, 285 and 289.] 

[®] These words inserted by the Code of Criminal FTocedura (Am^dmoxl} Act, 
1923 (XVin of 1923), Section 10. 

[t] Substituted for former sub-section (2) by the Code of Criminal Frooedura (Armnd 
ment) Act, 1955 (XXVI of 1955). Section 10 (1-1-1950). 

[t] SubsUtuted for tiia words “this section” by Act XVin of 1928, Soodoa la 

[§] Substituted for the words “until the completion of the inquiry Kofntnfi ftM y na* 

scribed”, ibid 

STATE AMENDMENTS 

Gufarat: i 

4 

In its application to the State of Gujarat, the amendment madA to rab-eectlQii (1) 
of Section 107 is the same as that mads in Maharashtra.—See Central Act XI of 10^ 
Section 87. 

NOTE, (1) Magistrates in the City of Ahmedabad have the pow w i essrdse 

the jurisdiction of a Preiidenoy Magistrate.—See Guj. Act XIX of 196L Sflo- 

tion 14 (3). 


(2) Salaried Magistrates for the Qty of Ahmedabad have be^ empowered for die 
purposes of this section.—See G^. Gaz., 9-11-1901, Pt IV-A, p. 287. 



SecUon 107 ~ Note l-A (confd.) 

(5) Complaint imder Sections 107 and 

151 dismissed for default of complain- 
anl ' Application of accused under Sec¬ 
tion 476 for initiating proceedings against 
complainant for giving false evidence is 
maintainable. AIR 1966 Punj 458 (400) 

=* 1966 Cr LJ 1323 (1324) = 1966 Cur 
LJ 64. 

(6) Dismissal of proceedings under See- 
tion 107 on the ground of non-appear¬ 
ance of witnesses despite several ad¬ 
journments — Witnesses found not to 
have been summoned in faot ^ Order of 
discharge is illegal ~ District Magistrate 
can order further enquiry. 64 Punj LR 
295 (296) » 1062^ AU WR 8in> 48. 

(7) Police have no power to arreef 
persons without warrant for starflng pro¬ 
ceedings against them under Section 107. 
1965 (1) Cr LJ 512 (614) (Manipur). 

(8) Sub-Mamstrate ordering arrest under 
Section 151 but not proceedhig with the 
matter-"- Police filing independent chai^ 
under Section 107 before a First Class 
Magistrate Proceeding undw Section 
107 was an independent action and the 
First Class Magistrate was competent to 
pass order under Section 112. (Section 
109 seems to be mentioned wrongly in¬ 
stead of Section 107 Ed.). AIR 1060 Ker 
227 (228) - 1960 Cri LJ 007 (1) » 1960 
Ker LJ 21 (DB). 

(9) In a proceeding under Section t07, 

summoning parties to ascertain whether 
facts and circumstances exist for tafcing 
proceeding under the section is illegal. 
AIR 1969 Manipur 12 (13) - 1960 Cri 

LJ 220. 

(10) Security proceeding xmder Section 
107 pending Application for withdra¬ 


wal of proceeding by Court Inspector at 
instance of Superintendent of Police act* 
li^ imder mistaken impression of law 
did not amount to contempt of Court. 
AIR 1963 Cal 336 (837) » 1963 (1) «r 

LJ 764 (765) (DB). 

(11) Section 494 does not apply to pro¬ 
ceedings tmder Section 107. AIR 1963 Gal 
336 (337) = 1963 (1) Cr LJ 764 (DB). 

(12-13) Proviso to S. 496 makes it clear 
that the substantive portion the 

section applies to proceedings under Sec¬ 
tion 107. AIR I960 Punj 31 (81, 82) •• 
1960 Cri LJ 115. 


(14) Enquiry in respect of a proceeding 
under Sections 107, 108 and 109 has to 
be in accordance with procedure appB- 
cable to trial of summons cases ocm- 
tained in Ch. XX. AIR 1960 On! t&l 
(269) =» 1069 Cri LJ 1133 - 10 M M 
847. 

(15) There Is nothtog illegal that botii 
the proceedings under Sections 107 rad 
110 of the Criminal Procedure Code 
should continue agidnst the pgetitloDers. 
1961 Pat LR 128 -i 1962 (1) ^ LJ 665 
(666) (Pat), 


(16) Proceeding under See. 107 pend¬ 
ing between brother of prosecution wit* 
ness and accused at ttanp of trial of sneh 
case — Evidence of such witness nol d^ 
cussed but rejected — Rejection imraa* 
sonable. 1969 Cri LJ 828 (830) (Pat). 

(17) Proceeding under Section 107 on 
basis of specific Incident Rejection of 
evidence •— Subsequent trial in respest 
of that incident is not barred on prlnt^le 
of issue estoppel. AIR 1970 SO 771 (77S). 

fl. Hs Informed.”* — tl) A Maidstrafe 
has no Jurisdiction under Ws section to 
proceed against any person wbeie Xbert 
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hhbffndktam 

for ^ ^ *** State of Maharaabtm, In snlvsectton fl) of Section 107 

M^g^te Maglatiate, Sub-DivtotonL Ma^te o; 

t, .K ' »ubrtJhrte the words Tteridency Magistrate spedal^ 

meot fa thh^S^ir* °n* Taluka Magistrate specially empowered by the State Govera- 
meot fa this behair.-Bom, Act XXm of 1951. Section 2 and Schedule (l-7-1953h 

^ amendment made to 

Mysorei 

wnrrl!^«M Mysore, In sub-section a) of Section 107 for &e 

Magistrate the Bret class", substitute the words "a Magistrate of the ^ class 

r^a.rS^ ^ Government in tiiis behalT.-My.. Act XHI of 1^. 

Punjab* Haryana: Chandigarhi 

i.r4sL2’rL"S.“”^”r„£« 


^tlon 107 — Note 2 (conU.) 

is no information against him aIB IQfiA 
Lah 100 (101) == 21 Cri LjTu. 

(2) This section requires a Magistrate 

to make up his mind on the basis of the 
information which he receives. He can¬ 
not issue summons unless he has first 
recorded order under Section 112 . 1968 

^ WR (HC) 451 -» 1968 AU Cr R 290 
(291). 

(3) There Is no restriction as to ti |^ 
source of the information on which a 
Magistrate can act under this section 

<***■ 15) -= 1953 Cri U 
fgB) *• (1881) S AU 545 (653) (FB) 
•• AIR 1930 Mad 975 (976) «=• 32 Cri lJ 
*17* 

(4) The Magistrate can draw up pro¬ 

ceedings on the basis of a police report, 
or the report of a subordinate Magistrate, 
or the information given by a private 
individual. AIR 1932 All 670 (672) = 34 
Cri LJ 42 •• (1969) 4 Beng LR 46 (51) 
(FB) •• (1871) 8 Bom HCR (Cr) 162 
(163) tDB) •• (1969) 6 Bom HCR 1 (5) 
(DB) •* AIR 1926 Mad 621 (524) (DB) 
** Air 1969 Manipur 90 (M) * 1969 

Cri LJ 1512. 

(6) Proceedings can be drawn up on 
the basis of information derived from a 
previous trial of the person proceeded 
against wherein he was acquitted. AIR 
1922 Oudh 273 (274, 276) ** (1968) 10 

t (2) - 2 Beng LR (App 

Cr) 7n (DB). 

(6} Magistrate aboukl not ordinarily 
bniah aside report of police officer about 
imminent dangm* of breach of peace 
Failure of atetion House Officer to ap¬ 
pear, whea not aumm<med, doea not war- 
nmt hifceence ttuU report ia falae. 


1963 J and K 56 (67, 68) * 1963 (21 Or 
U 621 =. 1963 Kash LJ 88. 

Order of Magistrate not indicating 

hi™ i^onnation which induced 

kS Section 107 is 

AIR 1970 Pat 107 (109) = 1960 

BLJR 479 •• ILR (I960) 2 Cal 908 (910). 

(8) TJ® of the Magistrate 

imder S. 107 depends on the initial al¬ 
legations. AIR 1962 Pat 369 imo) * 
1862 (2) Cri LJ 491 - iW BLJH 608. 

(9) Proceedings under Section 107 need 

itself, but if such overt act leads to my 
inference of future apprehension of 

***® proceedings will be 
^tifled. AIR 1962 Pat 369 (371) « aflSS 
12) Cri U 491 = 1962 BUR 608. 

8. li^cUiCp proceedings can be InItUtad 
on orders of snperlor Court. — ( 1 ) The 
High Court has power under Section 439 
« Magistrate to take proceedinia 

*® proceed^ 
dras^ up m obedience to such order are 

**(2)' The‘Hteh'‘r 

luii-JL* ^ instruct the 

M^trate to act under this section and 
toe High Court’s decision may be zegaid* 

t? ^ “informing” the 

Magistrate. (1881) 3 All 645 (5^ (F^ 

8^ Dropping of proeeedlnga under ihia 
eeefioii. — (i) No dangwTif brea^h^ 
—Magistrate can drop proceedinm 

3M (327^^28?'* ^ 

iwo (337, 328) — 1968 Cri LJ 1114. 

u (*).£^PPiiig of proceedings under • _ 

lion 107 without recording that there wm 

All Cr B 

848 1968 AU WR (HC) 621 (623|, 
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words '^Executive Magistrate of die first class’*.—^Punj. Act XXV of 1964, Section 2 and 
Schedule, PL I, item 2 <a) (2-10-1064) and Act 31 of 1066, Ss. ^ and 83 a-10-1966). 

\ 

Raja^ani 

Abu area.—In its application to the Abu area of die State of Rajasthan, die amend¬ 
ment made in Section 107 is the same as that made in (1) of Maharashtra.—^lenlzal 
Act XXXVII of 1956, S. 119 <1-11-1956). 

Union territories (except Chandigarh)! 

In its application to the Union territories, in Section 107, for the words *Ma|^s- 
trate of the first class”, substitute the words “an Executive Magistrate of the first class'*.—* 
Act 19 of 1909, S. 3 and Schedule, item 30 (in Delhi, on 2-10-1969). 

West Bengal: 

In sub-8. (1) of S. 107 for the words *Sub-Divisional Magistrate or Ma^strate of the 
first class’, substitute the words ‘Sub-Divisional Elxecutive Magistrate or Elxecutive Magis¬ 
trate of the first class’ and in sub-sec. (3), for the words ‘any Magistrate*, substitute the 
words ‘any Executive Magistrate*.—^West Bengal Act 8 of 1970, Section 2 and Schedule^ 
item 41. 


Section 107 — Note 3-A (conid.) 

(3) Dropping of proceedings dependent 
on Magistrate’s subjective satisfaction — 
Proceeding can be dropped at any stage 
even after passing an order under S. 112. 
AIR 1964 All 391 {392, 393) * 1963 AU 
WR (HC) 36.5 « 1963 AU Cr R 197 * 
1963 All LJ 746 »= 1964 (2) Cr LJ 260. 

[Also see 1965 (2) Cr LJ 840 (840) 

tPat).] 

[But see AIR 1970 Pat 134 (136).l 

f4) Dropping of proceeding under Sec¬ 
tion 107 before inguiry under Section 117 
on basis of materials already on record 
— Held not justified. 1965 (2) Cr LJ 840 
1840) (Pat). 

(6) Magistrate cannot drop proceedings 
without making enquiry under S. 117 (1) 
on groimd that case should be dealt with 
under Section 145. AIR 1965 Tripura 20 
121, 22) = 1965 (1) Cr LJ 602. 

(6] Order of Magistrate dropping pro¬ 
ceedings under Section 107 does not 
debar the petitioner from initiating fresh 
proceedings on happening of fresh cir¬ 
cumstances justifying an action under the 
section. ILR (1966) 16 Raj 762 (768). 

(7) The Magistrate can drop the pro¬ 

ceeding only when he is satisfied that 
there is no longer any apprehension of a 
breach of the peace and there must be a 
specific finding to that efiecL AIR 1968 
Pat 326 (327, 328) 1968 Cr LJ 1114. 

(3) Report by police for action under 
Section 107 — Some of complainant's 
witnesses examined by Magistrate but 
order of discharge passed on ground that 
police were delaying proceedings by un¬ 
necessary adjournments and not produc¬ 
ing official witnesses—Legality — Magis- 
Irate shotild have decided case on evi* 
denM on record or issued process to 
secure presence of witnesses if he felt it 
was necessary — He is not Justified in 
abandoning proceedings in despair be¬ 


cause of lethargy of police or any other 
informant. 72 Punj LR 73 » igfifi Cur 
LJ 885 (Punj). 

4. Information which has already been 
subject of Judicial proceeding, whetbtf 
can be basts of action nnder thta section. 
— (1) Section 403 or Section 494 does 
not apply to proceedings under this sec¬ 
tion. AIR 1952 Trav*Co 556 (Prs 4, 6) - 
1950 Trav-Co LR 596 -= 1953 Cri LJ 49 
AIR 1940 Rang 189 (190) 41 Cri 

LJ 863. 

(2) A person should not be vexed re¬ 
peatedly with proceedings under this sec¬ 
tion on the same facts. AIR 1949 AU 350 
(Pr 4) « 50 Cri LJ 566 ** AIR 4929 
Mad 842 (844) » 30 Cri LJ 031. 

(3) Where the prior order with refer¬ 
ence to an ^‘information" is not one 
finally disposing of the matter, there is 
no bar to proceedings being started again 
on the same basis. AIR 1929 Cal 506 
(506, 607) = 31 Cri LJ 58 (DB) •• 14 
Cri LJ 559 (560) « 36 Mad 315 (DB) 
*• AIR 1932 Cal 864 (865) * 33 Cri LJ 
858 (DB). 

(4) Failure of a criminal prosecution 
against a person is no bar to the pro¬ 
ceeding imder this section. AIR 1922 
Oudh 273 (274, 275). 

6 . Information under tiila section whe¬ 
ther "compialnt.'* (1) An information 
under this section is not a ‘'complaint'’ 
within Section 4 (1) (h). AIR 1932 AU 
670 (671) 34 Cri LJ 42 AIR 1928 

Lah 694 (694) » 29 Cri LJ 866 AIR 
1968 Mad 225 (226) * 1968 Cri U 760 
« 1967 Mad LW (Cri) 173. 

0. Person proceeded ogalnslU wh ether 
entitled to a copy of Information feecfred 
by Magistrate. — (1) A Magistrate taking 
action under this section Is not bound 
to disclose the source of the Infoimatloa 
received by him and the person ordered 
to show cause wl^ he sbomd not be re* 
qulred to (five eecbrl^ Is not entitled la 
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SectloD 107 — Note 6 (contd.) 
a copy of the hiformation on which the 
order b based. AIR 1930 Mad 976 (977) 
- 32 Cri LJ 217. 

7* Whether soil for malicious proseeu- 
Hop lies tn respect of information Klven 
imder thb sectton. —• (l) Different views 
are held as to whether a suit for malici¬ 
ous prosecution is maintainable in res¬ 
pect of proceedings under this section: 

la) Such proceedings are of a quasi- 
criminal nature and can give rise 
to an action for damages for mali¬ 
cious prosecution. AIR 1919 All 388 
(389) (DB) •• AIR 1955 Punj 139 
(140) -= 1955 Cri U 989 = ILR 
(1955) Punj 392 •• AIR 1915 Cal 
79 (81) = 20 Cri LJ 518 (DB). 

(bl As proceedings under the section 
do not involve prosecution for an 
offence they cannot afford a cause 
of action for a suit for malicious 
prosecution. (1903) 13 Mad LJ 370 
(370) (DB). 

(2) There is also a conflict of views on 
the qfuestion whether in cases in which 
information against a person is laid be¬ 
fore a Magistrate under this section, but 
the Magistrate does not see fit to take 
any action and no preliminary notice to 
show cause under Section 112 is issued 
against the person informed against, a 
suit for malicious prosecution will lie: 

(a) The prosecution cannot be deemed 
to have been started at ail and 
hence there can be no suit for 
malicious prosecution. AIR 1926 
Mad 521 (522, 524) (DB) «• (1902) 
13 Mad U 370 (370) (DB). 

(b) A suit for malicious prosecution 
will lie even iu such a case. AIR 
1915 Cal 79 (81) « 20 Cri LJ 518 
(DB) •• AIR 1969 Andh Pra 29 

. , (32) (DB). 

(3) No suit for malicious prosecution 

lies In respect of proceedings imder this 
section if they have not been started 
without reasonable and probable cause. 
AIR 1925 Pat 469 (470) *• AIR 1947 

Ondh 88 (89). 

8i Whether suit for defamation Uea In 
respect of Information under thb section. 
« (1) Statements contained in an infor¬ 
mation to the Magbtrate under thin sec¬ 
tion are absolutely privileged and cannot 
be made the ground of a suit for defa- 
matton against the informant. AIR 1926 
Mad 521 (524. 625) (DB) •• (1913) 18 

Ind Gas 737 (742) 17 Cri LJ 105 (DB) 

CGal) •• AIR 1967 AU 476 (480) 1967 

AU LJ 168. 

(2) Statements made by witnesses to 
a police-officer to whom the Magistrate 
haa lefened for Investigation and report 
and Qie information he has received 
under ttib section are privil^ied. AIR 
1026 Mad 521 (523, 525) (DB). 

% *'Aay pcwo n Is Ukdy to *«»twni n ^ 
ea flto_peeee ot dtstaib flie puh- 
■e If e n e tlllV . — (1) The information 

IVoL 7J 3 A. 11 il8 


on which proceedings can be started 
under the section should be to the effect 
that the person to be proceeded against 
b likely to commit a breach of the peace 
or dbturb the public tranquillity or do 
any wrongful act that may probably oc¬ 
casion a breach of the peace or disturb 
the public tranguiUity. AIR 1943 Lah 99 
(99, 100) « 44 Cri LJ 506 *• AIR 1939 
Lah 363 (364) = 40 Cri LJ 901 *• 1964 
BLJR 117 (117, 118). 

(2) The infonnation must be of a clear 
and definite kind directly affecting the 
person against whom proceedings are to 
be drawn up and it should disclose 
tangible facts and detaib. (’84) 6 All 26 
(30) (FB) •* AIR 1922 Cal 97 (99) = 24 
Cri LJ 230 (DB) •* AIR 1921 Pat 440 (443) 
“ 22 Cri LJ 745 *• AIR 1931 Lah 184 
(184) - 32 Cri LJ 693 AIR 1920 Pat 
687 ( 688 ) = 22 Cri LJ 86 •* AIR 1967 
Ker 194 (195) = 1967 Cri LJ 1330 - 

•• (1966) 1 Mvs 

U 260 (263) = (1966) 6 Law Rep 7. 

[But see AIR 1940 Mad 23 (26) = 41 
Cri LJ 238 (FB).] 

(3) Proceedings under the section can¬ 
not be commenced on the basis of infor¬ 
mation which merely contains vague reci- 
tab borrowed from the words of the sec- 

®7 ( 68 ) «= 30 Cri LJ 
492 •* 1957 Cri LJ 273 (274) (All) •» 

AIR 1931 Pat 347 (349) ~ 32 Cri LJ 
1014. 

(4) A mere statement that the person 
in question is using threab of violence 
to the opposite party or has committed 

diverse acts of oppression” is not suffi¬ 
cient to justify action being taken. AIR 
1922 Pat 209 (209) = 25 Cri LJ 369 *• 
(1902) 7 Cal WN 32 (33) (DB). 

(5) A police-report which merely says 
Uiat the person sought to be bound over 
IS an overbc^ing and quarrelsome man 
and that it b necessary to place him 
under security b not sufficient to justify 
proceedings against him- 1888 Pun Re 

il® •• 1868 Pun 

Re (Cr) No. 21 p. 40 (41) (DB). 

( 6 ) The mere fact that enmity or Cl- 
fcelmg exists between two parties b no 
^pund for insUtuting proceedings under 
UM section agamst one or both of them 
AIR 1928 Lah 243 (244) => 29 CH f T 
417 « air 1914 OuiTsOS (306? = Ys 

12 Cri LJ m (186) 
^^22 Cal 97 (99) «= 24 Cri 
LJ 230 (DB) •• (1966) 1 Mvs LJ Oftn 

(263) = (tom) 6 lL ReJ ^ 

iSce abo AIR 1954 Punj 135 fiSfil s> 
ILR (1954) Punj 776.] * 

(7) A party cannot be bound over 
merely because he has been boycoWna 

party. (1913) 14 Cri U 2 ^ (^) 

(8) Where there is a dispute betwMn 
two parties, no action can be 
against “y one of the persons Interested 
mbaw the ^«cts sW that he b likeh? to 
commit a breach of the peace or do any 
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Section 107 — Note 9 (contd.] 
of the other acts mentioned in Ihe soo 
Uon. AIR 1930 All 408 (409) « 31 Cri LJ 
710 ** AIR 1943 Pat 417 (418) = 46 Cri 
LJ 406 *• AIR 1966 J and K 29 (30) » 
1966 Cri LJ 145 (146) (J and K) m 

1966 Kash LJ 1. 

(9) Proceedings can be drawn up 
under the section against persons who 
are likely to abet the commission of the 
acts mentioned in it. AIR 1922 Nag 180 
(181) = 23 Cri LJ 394 ** AIR 1947 AU 
392 (393) = ILR (1947) All 476 
(1883) 6 AU 26 (29) (FB) •* AIR 1916 
Pat 52 (53) = 18 Cri LJ 374 

[But see (1912) 13 Cri LJ 126 |126) 

= 1912 Pun Re (Cr) No. 4.] 

(10) A person cannot be bound oyev 
to keep the peace merely because his 
servants, agents or partisans are likely to 
break the peace or disturb the public 
trancfuillity. (1882) 10 Cal LR 430 (432) 
|DB) *• (1904) 1 Cri LJ 696 (697) (AU) 
*• (1910) 11 Cri LJ 719 (720) (All), 

(11) The mere fact that a person holds 
a respectable position in his community 

wields an enormous influence with 
its meinbers is not sufficient to institute 
proceedings against him imder this sec¬ 
tion for acts done by such members. 
AIR 1939 Lab 363 (364) •» 40 Cri U 
91« 

(12) A person cannot escape liability 
under the section on the ground that the 
acts imputed to him were committed 
under the orders of his master. (1905) 2 
Cri LJ 554 (568) (SB) (Cal). 

(13) It is not necessary for taking ac^ 
lion under the section to show that a 
person has actually done any of the acta 
mentioned in it. AIR 1943 Nag 88 (90) »» 
44 Cri LJ 82 •* AIR 1930 AU 408 (408) 

= 31 Cri LJ 710 •• (1904) 1 Cri LJ 68 
(59) (DB) (Cal). 

(14) The mere fact that a person waa 
likely to commit or has committed a 
breach of the peace in the past is no 
ground for proceeding against him under 
this section. AIR 1943 Mad 394 (394) » 

44 Cri LJ 756 •• AIR 1948 Lah 62 (63) 

= 49 Cri LJ 14 •• AIR 1940 Mad 23 
(25) = 41 Cri LJ 238 (FB) •• 1970 Cri 

LJ 111 (112) (Mys) = (1968) 2 Mys U 

551 ** 1968 Cri U 815 (816) — (1967) 
Mad LJ (Cr) 761 •• 1969 MU (Cri) 13 

(15) = (1968) 2 Mys U 551 (652) 

AIR 1967 Ker 194 (195) = 1967 Cri LI 
1330 = 1966 Ker LT 906 (DB). 

[But see 1969 Cri U > 685 (685) « 

(1968) 2 Andh WR 162.] 

(15) Though there may be an appre¬ 
hension of breach of the peace at the 
time of the commencement of proceed¬ 
ings under the section, if the apprehen¬ 
sion ceases subsequently before £e final 
order for security is passed the proceed¬ 
ings must be canccUed. AIR 1927 Pat 
231 (232) = 28 Cri U 719 *• AIR 1958 
Raj 180 (180) = ILR (1958) 8 Raj 192 
« 1958 Cri U 970 (DB). (1955 Raj LW 



532. Oyerniled.| »« AIR 1949 AH 21 
“ 60 Cri U 78 »• 1966 Cri U 

68 Pun LR 143 

** ® 

[See however AIR 1940 Pat 252 (2581 

SiaV ^ ^ 

(414) (Manipur).] 

(16-17) Where it Is likely that a tneaeh 
of the peace wUl take place in the near 
future, security should be taken, even 
th^gh the occasion on which iU-feelings 
between the parties first came to a head 

?5 femd has passed away. (1911) 

12 Cn L Jour 493 (494) (AU) »• AIR 

1949 All 21 (22) « 60 Cri L Jour 7^ 

(1^ In proceedings under this section 
. ? Court is entitled to take into con¬ 
sideration the utterance of threats by a 
party on different occasions, as weU aa 
the previous relations of the parties and 
the antecedent and other existing clnnim- 
stances. AIR 1941 Pat 241 (243) « 42 
Cri L Jour 296 •• (1911) 12 Cri L lour 
104 (105) (DB) (Mad) •• (1904) 1 Gd 
L Jour 344 (348) * 31 Cal 350 (DB). 

(19) The mere use of bombastic laD> 
guage without any indication of a derign 
to break the peace does not render tbf 
person using it liable to be dealt wHb 
under the section. (1911) 12 Cri L loor 
104 (105) (DB) (Mad). 

(20) The fact that a person has cast a 

slur on the character and activity of 
another person and has been carrying on 
a campmgn of vilification against him is 
not sufficient for an action under 
section. (1943) 47 Cal WN 731 1733) 

(DB). 

(21) The mere absence of actual oreil 
acts on the part of the person sought to 
be bound over during the past fi months 
is not conclusive proof that be is not 
likely to do any of the acts mentioned 
In the section. AIR 1919 Cal 469 (470) » 
19 Cri U 266 (DB). 

(22) It is not necessary for proceed&igl 

being drawn up under the section againsl 
any person that it must be shown that 
he intends to do ai^ definite acL AIR 
1940 Mad 23 (25) » 41 Cri U 238 (PD). 
(The decisions in 2 Weir 49j AIR 1918 
Mad 655 18 Cri U 878; AIR 1937 

Mad 356 » 38 Cri U 699 and AIR 1980 
Mad 859=3 32 Cri U 27 must be 

as overruled by this FuU Bench deciakill.1 
AIR 1918 AU 93 (93) *- 19 Cfl LI 

876. 

[But see (1897-1901) 8 Upp Bur Bnl 
16 (18).] 

(23) A bare possIbiUty of breach of 
the peace is not enough to Justi^ IWO- 
ceedings under this section; Owie mHl 
be at least a reasonable pnffMbiUty of 
such a breach. (1880) 3 Shome LR 87. 

[See AIR 1929 Nag 828 (392) 

Cri U 20 AIR 1952 Bhopal 45 IPr 
- 1952 Cri U 1758.] 


(24) The evidence that *Kf> _ 

attempted to commit a breach of tbi 
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peace during ihe pendency of the pro- 
c^din^s under this section, is the best 

intention to com- 

cri^S- 7ia" «« 

(25) Overt act committed after initia- 
bon of pro^din^s, indicative of con. 
nnuation of apprehension of breach of 
p^ce — Evidence of such subseQuent 
act can be allowed, but the accused 
“ftve opportunity to meet it AIR 
Pat 369 (372) = 1962 (2) Cri LJ 

(M) Allegation against petitioners re¬ 
garding extorting money from commu- 
mty membere — Proceedings under Sec- 
Hon 107 but not under Section 110 may 
lustly be started. 1961 BLJR 128 « 1962 
(1) Cr LJ 665 ( 666 ) (Pat). 

10« ‘Wrongful aef that may probably 
occasion a breach of the peace or disturb 
tbe pobUe franqpimfy.-- _ (i) A rightful 
act cannot be made the subject of pro. 
Medings under this section, even though 
it ^ay provoke a breach of the peace or 

public tranquillity. AIR 1942 

* 43 Cri U 357 •• 
ILR (1963) 1 PunJ 290 (296) (DB). 

(2) The section must be used to pro* 
lect persons exercising their legal rights 

mterfcre with such rights. 
AIR 1939 Lab 363 (364) =40 Cri LJ 
•• AIR 1939 Sind 167 (169. 170) =» 40 

(105) = 35 Cri LJ 1057. 
tSee (1885) 7 All 461 (477) (FBl.l 

(3) If an act complained of is not 
wronrful in itself it cannot become 
wror^ui because somebody else s bus* 
^pnbmties are likely to be hurt. AIR 
}®50 Lab 132 (Pr 6 ) = Pak LR (1950) 

172 61 Cri LJ 1142 •• AIR 1950 

Pat 602 (Pr 6 ) »■ AIR 1942 Nag 46 /471 
•> 43 Cri 14 357. ^ * 

(4) The words “wrongful act^ In the 
aecuon mean “an act forbidden by the 
penal statutes of India or declared to be 
penal or wrongful by such statutes^ and 

improper or immoral act. 

6 W (662) =■ 21 Cri 14 453 *« AIR 1928 
5?t “ 29 Cri LJ 844 (DB) « 

^ 1920 Pat 661 (662) - 21 Cri 14 
3® ” air 1967 Ker 194 (196) * 1967 
Cri 14 1330 « 1966 Ker LT 966 (DB). 

[See also AIR 1963 1 and K 56 ( 68 )» 
1963 12) Cr 14 62U ‘ ' 

W A woman cannot be bound over 
??•, section on the ground that 
she b likely to commit adultery and that 
to act may probably provoke the hus- 
commit a murder. 1877 Pun Re 
tCr) No. 1 p. 2 (2) (DB). 

(3) In prooeedings under this secHon. 
an attempt must always be made bv 
liiWtoaie to aaeerttdn the Imtai 


of toe pa^es before he binds down one 

(09, 100). = 44 Cn 14 606 *• AIR 1948 

Nag 706 = 

^ Pttt 445 

(4^, 446) = 1964 (2) Cr LJ 438. 

-'u" 9761 “ 

«« 

«cHon against a per. 
son on the ground of his being Jikelv to 

provoke .0 
.peace, it must be shown 

? 1 R ^ contemplation. 

AlW 1920 Pat 550 (551) = 21 Cri T I 

*• (1908) 10 CaJ WN sivii (xl^?). 

Breach of the peace or the dis- 
fwbance of public tranquillity must be 

probable result 
f394? - Lab 392 

bm a 75 (278) = 1906 Pun Re (Cr) No 7 

Ker 194 (195) =‘^7 Cri 
U 1330 S 3 1966 Ker LT 966 (DB). 

(9) Object of section is to guard 
agamrt apprehended breach of pcaw or 
wron^ul act which might kad ?o 

peace. AIR 1967 Ker 194 liQ^) 

» 1967 Cri 14 1330 =» 1966 Ker LT 966- 

n. Disturbance of pubUc tranquHUty.— 

n) A person who is not likely to com 
nut or provoke a breach of the oeace 

b-ann 5 T^rf«“ disturb the public 

can also be proceeded against 
jmder ^.s^sechon, ,9,6 All 276 

poUtical party ^wentp?oce*s° 
Sion to the CoUectorate Xring 

slogans by the *use of 
megaphone hut there was no evidence on 
*wJn prove their intention to shout 

fafTo. 7'cte “ 

**11 In bis opinion there u «.«! 
elent groraid fOf proceeding,” — j ' 

oxscretion With reference to the tpaHi 
reoefv^hv®^*^*®°^i>°^ Information 

sSrsHS^rS. ”«- 

^cTc^ 
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Seellon 107 — Note 12 (confd.) 
charge the notice under Section 119> 
(1966) Mad LJ (Cr) 760 » (1966) 2 Mys 
LJ 250 (251). 

(4) Though an application under this 
section is not a ’'complaint” within the 
meaning of Section 203, the Magistrate 
can dismiss it by virtue of his powers 
under this section itself if he considers 
that the application is groundless. AIR 
1924 Lah 630 (630) *= 25 Cri LJ 89. 

(5) A Magistrate under this section 
shoiild act in the exercise of his own dis* 
cretion. He cannot dismiss an application 
under this section merely on the report 
of a zaildar. AIR 1928 tah 119 (120) « 
29 Cri LJ 267. 

(6) The Magistrate can bring the pro* 
ceedings to an end only by an order 
under Section 119 and not by the Gov¬ 
ernment withdrawing from the incruiry. 
1950 Ker LT 319 (321) ** AIR 1957 Pat 
106 (108) = 35 Pat 833 = 1957 Cri LJ 
386 (DB) *• AIR 1940 Rang 189 (190) « 
41 Cri U 853. 

(7) Order requiring execution of in¬ 
terim bonds during pendency of proceed¬ 
ings under Sections 107/117 can only be 
made if the Magistrate is satisfied that 
there are strong reasons for taking 
immediate action to ensure maintenance 
of peace. 1968 Cri LJ 815 (815) = (1967) 
2 Andh WR 327 = 1966 AU WR 863 
(863) = 1967 All Cri R 15. 

(8) The Magistrate must apply his 
mind to the allegations made or the facts 
disclosed or even the nature of the order 
he was going to pass- (1967) 71 Cal WN 
1039 (1040). 

(9) Sufficient ground for proceeding 
under Section 107 » Function of Magis¬ 
trate upto forming of opinion is not only 
judicial but administrative also — Func¬ 
tion of Magistrate after that decision be¬ 
comes ludicial. 1969 Cri LJ 73 (75) •= 
1967 All WR (HC) 853. 

(10) Application under Section 107 
alleging apprehension of breach of peace 
by other party in connection with po¬ 
ssession of land —’ Magistrate must satisfy 
himself that the applicant is in posses* 
sion before starting proceedings against 
other party. AIR 1964 Manipur 19 (20) 
= 1964 (1) Cri U 406. 

(11) Before deciding to bind down a 
person during pendency of Section 107 
proceeding, ^e Magistrate must be satis¬ 
fied that the person is prone to extremely 
unruly conduct and shows inclination 
to commit acts of violence. 1968 Cri LJ 
844 (845) » 34 Cut LT 391. 

[See also 1964 All WR (HC) 342 (2) 
(343, 344).] 

(12) Under Section 145, Magistrate's 
jurisdiction is not affected merely because 
be has not recorded a formal order stat¬ 
ing that an apprehension of a breach of 
peace exists, provided there are materials 
on record to show that such an appre¬ 


hension was justified. ILR (1961) 11 Ral 
1180 (1181). 

13. Power of Magistrate to eall foiQ 

report from police or Subordinate Magif- 
trate. — (1) The procedure provided for 
in Sections 202 and 203 does not in terms 
apply to a petition asking for an order 
for security being passed against a per* 
son. AIR 1953 Cal 109 (Pr 15) » 1953 

Cri L Jour 344 (DB) ** AIR 1949 AU 350 

(Pr 4) = 50 Cri L Jour 666. 

(2) The Magistrate has inherent poweit 

to refer the matter to the poUce or ta 
a subordinate Magistrate for investigation 
or enqiiiry and report, before he makes 
up his mind as to whether notice murt 
issue or not. AIR 1953 Cal 109 (Pr 14) 

«= 1953 Cri L Jour 344 (DB) •• 1957 Cri 

L Jour 273 (274) (AU) *• AIR 1938 Lah 
861 (863, 864) = 40 Cri L Jour 193 (DB)’ 
•* AIR 1932 All 670 (672) » 34 Cri £ 
Jour 42 *♦ (1891) 2 Weir 61 (61). 

(3) The Magistrate cannot direct an¬ 

other Magistrate to make a report as to 
whether action under this section Is 
necessary. AIR 1947 Pat 235 (236) • 

48 Cri L Jour 703. 

(4) Clause (3) of Section 107 comes 
into play only when proceedings are fa 
be initiated by a Magistrate not empower* 
ed by Clause (1) of the section. AIR 
1960 Ker 227 (228) ^ 1960 Ker U 21 » 
1960 Cri LJ 907 (1) (DB). 

14. May require him to show cause. * 

(1) The words ”in the maxmer herein* 
^ter provided” are essential words apd 
the Magistrate cannot discover a manner 
of his own. AIR 1953 Cal 109 (Prs 12, 
13) = 1953 Cri L Jour 344 (DB) •* AIR 
1967 Ker 194 (195) » 1967 Cri LJ 1830 
= 1966 Ker LT 966 (DB). 

(2) An order directing a person ta 
enter into a bond for keeping the peace 
is illegal if he was not stimmoned fa 
show cause why such an order should 
Qot be passed against him. (1912) 13 Cri 
L Jour 844 (845) (AU) *• AlR 1949 Oudh 
83 (Pr 2) = 51 Cri L Jour 89 •• AIR 
1969 Delhi 304 (310) » 1969 Cri LJ 1370 
•• AIR 1989 Pat 369 (370. 371) « 1969 
Cri LJ 1420 •• AIR 1967 Delhi 31 134) • 
1967 Cri LJ 865. 

(3) A preliminary hearing Is not neces¬ 
sary for coming to a conclusion that an 
action under this section should be taken. 
AIR 1953 Cal 109 (Prs 12. 13) = 1953 
Cri L Jour 344 (DB) •• AIR 1941 Pal 
241 (242) » 42 Cri L Jour 296. 

(4) Proceedings under Section 107 — 
Magistrate ordering issue of summons 
without passing order under Section 112 

Order must be quashed- 1964 AU Cri 
R 527 (528) » 1964 AU WR (HC) 723 - 
1965 AU LJ 49. 

(5) Where in a notice served on tiie 
party calling upon them to ^ow cause 
why they should not be order^ To enter 
into bonds to keep peace etc., thoni^ 
only Section 107 is mentioned and no1 
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Swum 107 — Note M (eonld.I 
iij, tbe mere non-mention of Section 112 
IS Of no conseoncnce because a notice 
5^7 w ®^e effect. AIR 

WR (Sup) 62 = 1901 
Jab LJ 443 « i 96 i ( 2 ) Cri LJ 642 (DB). 

(6) Accused arrested and detained — 
Order under Section 107 read with Sec. 
non 112 read out subsecfuently — On 
denial of chaise by him order under Sec- 

1 ** ^ j . ' — Accused cannot be 

released m view of a valid order passed 

subsequently, 
2 Cn LJ 271 (272) « 1963 All 

WR (HC) 439 (DB) (All), 

(7) Proceedings under Sections 107/117 

— Issue of notice requiring execution of 

mtenm bond under Section 117 ( 3 ) 

^uout making order under Section 112 

** 'HSf' ,... JS®?® ^ (HC) 863 (863) 

- 1967 All Cri R 15. 

(8) ^tiation of proceedings under Sec- 

uon^ 112 — Formation of requisite 

opmion under Section 107 is condition 
pmcedent ~ ^ Imtiation of proceedings 
without forming requisite opinion vitiates 

342%)Tm^?^)- 

Mad LJ (Cr) 13 (14) 

= (1968) 2 Mys LJ 551 (552) .1 

(9) Proceeding under Section 107 — 

Magistrate forming opinion that if was fit 
case to proceed under Section 107 on 
basis of facts alleged in affidavit — It 
was his duty to make reference to that 
affidavit in the order passed under Sec¬ 
tion 112. 1969 Cri LJ 78 (74. 75) 1967 

All WR (HC) 853. 

(10) Proceedings under Section 107 are 

maintainable even after expiry of the 
period mentioned in the notice under Sec¬ 
tion 112. (1967) All Cr R 477 -= 1967 

AU WR (HC) 768 (772). 

(11) Arrest in security proceedings — 
Compliance with proviso to Section 114 
is necessary. AIR 1964 Manipur 62 (63) 

« 1964 (2) Cr LJ 684. 

(12) Where a Magistrate deems H 
necessary to require the petitioners fa 
show cause why action should not be 
taken under Section 107, he is competenfi 
to pass orders under Section 112 and pro- 
viso to Section 114. AIR 1969 Manipur 
90 (92) « 1969 Cri LJ 1512. 

(13) If any evidence of aubsequent 
conduct or event is given It should be 
Incorporated in a supplementary order 
under Section 112. AIR 1962 Pat 369 
(372) » 1962 BLJR 608 *= 1962 (2) Cr 
U 491. 


lo give security for keeping the peace, 
meir personal security should be cons!- 
dered sufficient. (1921) 63 Ind Cas 829 
(829) « 22 Cri L Jour 701 (All). 

17. Territorial Juriadlellon. ^ ( 1 ) Where 
Ihe territorial jurisdiction of a Magistrate 
lo take proceedings under this section Is 
challenged, it is incumbent upon him to 
^ter into the matter and decide it. after 
taking evidence if necessary, before pro- 

wedmg further. (1906) 10 Cal WN xxii 

ixxiii). 

(2) Amended sub-section (2) is appli> 
cable to proceedings pending on 1-1-1956, 
Pnma facie a Sub-divisional Magistrate 
has the requisite jurisdiction within 
amended sub-section (2) although the 
person informed against is not a resident 
^th tte limits of his iurisdiction. AIR 
1957 All 831 (832) « 1957 Cri L JoiS 
13o6« 

.. ^5* proceedings to another 

Magtetrate for disposal. — (i) District 
Magistrate can transfer the proceedings 
lo any other Magistrate who is subordi- 
nate to him and who, though lacking 
lemtonal jurisdiction- is otherwise com* 

24*®?IT proceedings. (1901) 

L Jour 1386 *• AIR 
*= 24 Cri L Jour 367 
(DB) *• AIR 1930 Mad 859 (860) » 32 

Cn L Jour 27, 

Ta/iS. proceedings have not been 

initiated at all but only an information 
under the section has been received, the 
case caimot be transferred to another 

ATB “ 18 Cn L Jour 878 (DB) •* 

AIR 1917 Pat 8 (9) == 19 Cri L JoiS 96. 

Court has. under Sec- 

'‘»®’ = « 

(4) A Sub-Divisional Magistrafe- 

Se?tion*“l 07 ^ initiated proceedings under 
*! PP'^^er to transfer the 

dSLi? Magistrate sub- 

= ‘®®® 315 (» 1 ») 

“ 1956 Cn L Jour 745 (DB). 


Up Bfuden of proof. — ( 1 ) The bur¬ 
den of proof la on the prosecution and 
not on the person proceeded against to 
prove hia izmocence. (1887 ) 9 All 462 
(460, 461) •* (1893) 7 CP LR (Cr) 9 

111 ). 

16. ** 11(1111 or without suretlea". — ( 1 ) 
In the case of landed proprietors required 


19. Sub-sectioiu (3) and f 41 . »» /ti 

The Magistrate to whom a person is sent 
^der sub-section (3) must go through 

112 Sections 

114 to 118 before he can bind down thA 

pwson for k^ing the peace. (1909) 10 
(Cr, ''no'T fgg,. ” ‘®»« Be 

on'^l Jurisdiction 

detain only a person 
aiib-section (3)*t he 
c^t detain any other person though 
he may be before the Court, (igngi "2 
to L Jour 360 (360) - si UT 315 

under ihi, ,eoHon nnieS’ ‘t^?e,e“an” 
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under sub-section (3). AIR 1940 All 21 

(22) = 50 Cri L Jour 78. 

20. Revision. — (1) The High Court 
seldom interferes in the preliminary stage 
with the discretion of the Magistrate in 
faking action imder the preventive sec¬ 
tions of the Code. AIR 1939 Sind 167 
(168) = 40 Cri L Jour 703 (DB) ** AIR 
a959 Mad 339 (342) - 1959 Cri L Jour 
998 •* AIR 1934 Pat 463 (485. 466) « 
36 Cri L Jour 257 1969 Cr LJ 73 (76) 
=» 1967 All WR (HC) 853. 

(2) When the material on which orders 
are based is clearly insufficient to sup¬ 
port them, the High Court will interfere. 
AIR 1924 Cal 114 (114) = 25 Cri L Jour 
189 (DB) ** AIR 1918 Upp Bur 63 (64) 
=* 18 Cri L Jour 512. 

[Sec also AIR 1964 Manipur 19 (20) » 
1904 (1) Cri U 408.1 

(3) Where the order passed has no 

legal basis and the Magistrate proceeds 
on a wrong legal principle applying the 
section equally to the wrong doers as 
well as to the wronged, the High Court 
will interfere in revision. AIR 1939 Sind 
167 (109) = 40 Cri L Jour 703 (DB) 
1961 Jab LJ 386 (387) 1961 MPLJ 496. 

(4) When an application under this 
section is dismissed, further enquiry can¬ 
not be ordered under Section 436. AIR 
1925 Oudh 138 (138) « 25 Cri L Jour 
[1149. 

(5) Initiation of proceedings at the 
Snstance of private person — Order drop¬ 
ping proceedings — Since order of Magis¬ 
trate came to the knowledge of the High 
Court in revision U could consider legali¬ 
ty of the order. AIR 1968 Pat 326 a 
1968 Cr U 1114. 

[See also AIR 1963 3 and E 56 [68, 60) 
« 1963 (2) Cr LJ 621.) 

(6) Sessions Judge has no fiurisdicUon 

(o entertain an application In revision 
against an impugned order passed by an 
Executive Maj^trate in a proceeding 
under Section 107. 1968 Cii LJ 1665 

(1667) a 10 Guj LR 58. 

(7) Revision against order passed by 
Executive Magistrate under Section 107 
can be entertained by the District Magis¬ 
trate or sub-divisional Magistrate under 
Section 435 (2). 1968 Gr LJ 1665 (1667) 
« 10 Guj LR 68, 

(8) Rights of parties determined by 
competent Court — Appeal pending « 
Magistrate has a choice between ♦nting 
action imder Section 146 or Section 107 
~ Magistrate taking action under Sec¬ 
tion 145 to uphold decision of civil Court 
— Interference in revision not iustifled. 
1963 (1) Cr LJ 612 (613) (All). 

(9) Courts of Session should be very 
slow and cautious in entertaining rert- 
sions by private complainants against 
orders for dropping proceedings under 
this section ILR (1966) 16 Raj 762 (767). 


(10) Order lo show cause why party 
should not execute bond for peace for 
one year — No direction in order 
that the period of one year should com¬ 
mence from any particul^ date — Expiry 
of period —> Order need not ^ set aside 
in revision. AIR 1970 Pat 107 (109) » 
1969 BUR 479. (AIR 1949 All 21. Dis¬ 
sented from.) 

(11) Order drawing up proceeding 
under Section 107 and calling on par^ 
to show cause — Specification required 
under law not mentioned in order — 
Order is revisahle. AIR 1970 Pal tCH 
(108) B 1969 BUR 479. 


21. Appeal — See Section 406. 

22. Security. — ( 1 ) The purpose cJ 
requiring a person to furnish security 
under Section 107 is to prevent 
from committing a breach of 
the peace and not to punish hi™ or to 
keep him in prison and the amount 
demanded from him must, therefore, be 
sufiicient to secure the accomplishment ql 
this object 1958 All Cri R 458 (468) « 
60 Pun LR 613. 


(2) Previous conviction need not neces^ 
sarily he taken into account while con¬ 
sidering quantum of amount of security. 
AIR 1969 Guj 267 (269) b 1969 Cri LI 
1133 B 10 Guj LR 847. 


(3) Bond for keeping the peace can be 
forfeited by the Magistrate only when be 
is satisfied on proof furnished before him 
that a breach of the terms of the bond 
has been committed. A poUce report U not 
sufficient for him to t^e action under 
Section 514 (1). AIR 1960 Pat 326 (326) 
« 1960 Cr U 978. 


(4) An order requiring the execution of 
fihe bond under Section 118, Criminal 
P. C., should become operative where the 
original order is confirmed by the Gonrl 
of Sessions In appeal or by the High 
Court in revision from the date of ^ 
order of the Couri of Session or of the 
Court of revision tmless such Conrl ex¬ 
pressly fixes some other date for the 
order lo come into operation- [1966) 
MLJ (Gr) 861 (863) b (1966) t Mys U 
637. 


23. Disputes relating to land, water w a y s 

— (1) One party put in possession 
of proper^ throtufii Civil Court ^ Xn 
case of apprehensicm of breach of peac& 
the unsuccessful party should be boimd 
down under Section 107. AIR 1968 Orissa 
239 f240J » 1968 Cri LJ 1629 •• 1067 Gr 
LJ 1119 (1120) B 1066 BUR 477 

(1065) 31 Cut LT 581 (584, 586) • XUt 
(1965) Gut 174 M 1964 (1) Cr U 06 (00. 
100} B ( 1063 ) Eash U 217 (DB) ■■ 
AIR 1964 Manipur 62 (64) > 1064 (2 
Gr U 684 »« 1964 (1) Gr U 244 (246 

(Manipur) »« 1963 (1) Cr U 612 (613 
(AU) •• ILR (1963) Cut 771 (773). 

[See 1961 All Gr R 374 » 1061 AH U 
873 (876) .1 
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Sectton 107 — Note 23 (eontd.} 

(2) If Civil Court has ^ready taken 
co gpi zance of the • dispute regarding pro- 
perly, the Magistrate should drop pro¬ 
ceedings under Section 145 and take 
action under Section 107 against the party 
disregarding the civil Court’s order. 1064 
All WR (HC) 46 (46). 

(3) Where dispute between parties 
related to property, action under Ss. 107, 
117 is not necessary. 1964 All WR (HC) 

1966 Cri LJ 145 (146) « AIR 
1966 J and K 29 » 1966 Kasb LJ 1. 
(Case under J and K Cr. P. C. (23 of 
Svt 1989), Ss. 107, 145.) 1966 BLJR 

383 (384) •• AIR 1964 Manipur 62 (64) 
«= 1964 (2) Cr LJ 684 •• (1964) MLJ 
(Cri) 127 (128) (Mys) *• AIR 1964 Tri- 
pi^a 71 (72) = (1965) 1 Cri U 88. 

[See also ILR (1961) 11 Raj 1180 

(1182)*j 

[But see AIR 1965 Tripura 20 (221 
1965 (1) Cr LJ 602 »• 1962 (1) Cr LJ 

821 (823) (Manipur).] 

(4) Where bona fide dispute exists be¬ 
tween two parties on account of land 
dispute a proceeding under Section 145 
sboidd be started against them, but the 
Magistrate has discretion to start pro¬ 
ceedings under Section 107 against both 
parties. AIR 1964 Pat 445 (445) « 1964 
(2) Cri LJ 438 •• AIR 1966 J and K 29 
(30) = 1966 Kash LJ 1 « 1966 Cr LJ 
145 •• AIR 1961 J and E 4 (4) w (1961) 

1 Cri LJ 62. ‘ ' 

(5-6) Dispute as to possession of land 
^ Proceedings under one of the Sections 
(viz., Ss. 107, 144, 145), can be taken ac¬ 
cording to discretion of Magistrate — 
Order under S. 107 can be passed only H 
Magistrate holds that the dispute is no 
longer is likely to cause breach of peace. 
ILR (1960) 2 Cal 908 (911) •• AIR 1967 
Onssa 198 (199) = 1967 Cri LJ 1672 « 
34 Cut LT 118 •• AIR 1987 Orissa 17 
(18, 19) = 1967 Cri LJ 231 = 32 Cut 
LT 472 •• ILR (1966) Cut 882 (886) « 
32 Cut LT 1030. 

(7) Scopes of Section 107 and S. 146 

are different and they should not be 
mixed up in the same proceedings AIR 
1961 Madh Pra 302 (303) “ 1961 (2) 

Cri LJ 642 = 1961 Jab LJ 443 •• AIR 
1^69 Mys 297 (298) 1969 Cri U 1250 

(1969) 1 Mys LJ 420. 

(8) The difference between Section 107, 
Criminal P, C. and Section 145. Criminal 
P. C. is firstly that under Section 107 
th^ need be no dispute relating to land 
Bnd secondly in the case of Section 107, 
the proceedings are started against a 
person who is likely to commit a breach 
of the peace, whereas under Section 146 
as a result of land dispute, a breach of 
the peace is likely to be caused. 1963 
(1) Cr LJ 823 (826) (Manipur). 

(8a) When the police report which 
forms the very basis of the initiation of 
proceedings under Section 107 Cr. P. C. 
d oes not mention any specific immovable 
property as the eauae ol the distiirbance 


but alleges only overt acts of one of the 
parties against the other, no proceeding 
under SectioQ 145 should ho dr&wxx up 
and tte proceeding under Section 107 
mould not be converted into one imder 
Section 145. Further, if a civil suit is 
pending, the better choice for the Magis¬ 
trate IS always to start a proceeding 
under Section 107 in preference to a 

prodding under Section 146. 1969 Pat 

LJR 359. 

^9) Proceedings initiated under S. 107 
on basis of police report that petitioner 
wan m possession of the disputed field 
and order under Section 112 passed 
against the other party — Proceedings 
under Section 107 should not be convert- 
ed mto those under Section 145 ILR 
(1961) 11 Rai 657 (664) (FB). 

[See also AIR 1969 Mys 181 (183, 184) 
1969 Cri LJ 752 « (1969) 1 Mys LJ 

(10) Mixing of proceedings under both 
metious is not proper — Proceedings 
however erroneously mixed up ^ Order 
passed is not vitiated unless it results in 

miscarriage of justice. AIR 
(305) - 1961 Jab 

LJ 443 = 1961 (2) Cr LJ 642 (DB). 

u Petition under Section 107 made 
by Pradhan representing all other vil¬ 
lagers Order of S. D. M. under Sec- 
lion 145. not vitiated by non-joinder of 

1969 Manipur 52 
(63) « 1969 Cri U 985- 

(12) The Criminal Court must give 
effect to the decision of the Civil Court 

property. 1969 Cri 
IJ 331 (334) = 1968 Ker LT 503 *• AIR 

Manipur 19 (20) « (1964) 1 Cri LJ 

(13) Conversion of proceedings under 
Section 107 into one under Section 145 — 

® proper case 
T of decrease in food pro¬ 

duction IS not valid ground for such 

(Mai™ ^ '825) 

coming to a finding that 
DOtn parties are in possession — S 146 
cannot be invoked — Proper order is 

1323) « 1963 (2) Cn LJ 313 (DB). 

(15) Proceedings under Section 145 — 
Reference by Magistrate under Section 
146 regarding possession — Civil Court 
holdmg that both parties are in ioinl 
possesion ^ Section 146 is not attracted 

couree is not to drop proceed- 
iSfi proceedings under Sec- 

At > .ir 5 

one party is mere pretence or there U 
no dispute bona fide, proceeding under 

. J27 started against that 

AIR 1967 Orissa 17 ttQ\ ^ 1011*9 

Cri U 231 - LT ‘ 472 •> ^ 
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108. Security for good behaviour bom persons disseminating sedidoos matter*^ 
Whenever a Chief Presidency or District Magistrate, or a Presidency Magistrate 
or Magistrate of the first class specially empowered by the *f[Stat6 Government] 
in this behalf, has information that there is within the limits of his jurisdiction 
any person who, within or without such limits, *t[(i) either or^y or in writing 
“[or in any other manner intentionally] disseminates or attempte to diggamifintA^ 
or in anywise abets the dissemination of,— 

(a) any seditious matter, that is to say, any matter the publication of which 

is punishable under Section 124A of the Indian Penal Code, or 

(b) any matter the publication of which is punishable under Section 153A 

of the Indian Penal Code, or 

(c) any matter concerning a Judge which amounts to criminal intimidation 

or defamation under the Indian Penal Code, 

makes, produces, publishes or keeps for sale, imports, exports, conveys, 
sells, lets to hire, distributes, publicly exhibits or in any other manner puts into 


SecUon 107 — No^e 23 (contd.) 

1967 Orissa 198 (199) = 1967 Cri LJ 
1672 = 34 Cut LT 118. 

(17) A proceeding imder Section 107 
of the Code should ordinarily be started 
against both and not against one of the 
parties. That would put the party against 
whom no proceeding is started in an 
unfair advantage over the other party. 
AIR 1967 Orissa 198 (199, 200) = 1967 
Cri LJ 1672 = 34 Cut LT 118 •• AIR 
1967 Orissa 17 (19) = 1967 Cri LJ 231 
= 32 Cut LT 472. 

24. Proceedings under Sections 107 and 
117. (1) Composite order drawing up 

proceeding under Section 107 and also 
calling upon parties to furnish interim 
bonds under Section 117 (3) is illegal. 
1961 BUR 297 (298). (AIR 1957 Pat 106, 
Foil.) 

(2) Reading and explaining its sub¬ 
stance to the accused is a necessary con¬ 
dition precedent to making of an order 
imder Section 117 (3)* Non-compliance 
with this provision vitiates the order. 
AIR 1960 Mvs 259 (260) = 38 Mys LJ 
487 = 1960 Cr U 1348. 

(3) Section contemplates execution of 
bond for ‘keeping the peace’ — Magis¬ 
trate has no jurisdiction to ask execu¬ 
tion of bond for ‘maintaining good beha¬ 
viour' under Section 107 (1). 1961 BUR 
860 = 1962 (2) Cr U 575 (576). 

(4) There is no provision in the Crimi* 

nal Procedure Code for a Magistrate to 
direct party who appears before him in 
answer to a summons under Section 107, 
Cr. P. C. to furnish bail. AIR 1965 Tri¬ 
pura 20 (21) = 1965 (1) Cri U 601 •• 
AIR 1964 Manipur 62 (63) 1964 (2) Cr 

U 684. 

25* Powers of Magistrates onder tiie 
section. — (1) Taluka Ma^strate in 
Mysore State has no power either under 
the ordinary powers falling within the 
list in Part III-A of Sch. Ill or under 
the additional power under Sub-Part IV 
of Part I of Sch. IV to require security 
to keep the peace under Section 107, Cr. 
P. Code. (1968) 1 Mys U 282 - (1968) 
Mad LJ (Cr) 241 (246). 


Section 108 — Note 1 

(1) This section is not intended to pro¬ 
vide for punishment of offences already 
committed, but to prevent the commission 
of offences. AIR 1940 Nag 134 (136) “ 
41 Cri L Jour 713 ** AIR 1928 All 344 
(344) = 30 Cri L Jour 218 •• AIR 1942 
Sind 122 (128) = 44 Cri L Jour 367 (DB). 
(Per Weston J.) •• AIR 1969 Guj 267 
(269) = 1969 Cri LJ 1133 = 10 Gui LR 
847. 

(2) Proceedings under thia section axe 

not intended to he taken so as to avoid 
the trouble and possible refusal of the 
Government to launch prosecutions under 
Sec, 153A or Sec. 124A of the Penal Code. 
AIR 1928 AU 344 (344. 345) * 30 Cri 

L Jour 216. 

(3) In order that a person may be 
hound over under thia section it must be 
shown that the person concerned is in the 
habit of intentionally disseminating or at¬ 
tempts to disseminate any such matter as 
is referred to in the section. AIR 1941 
Oudh 98 (100) => 42 Cri L Jour 35 (DB) 
•• AIR 1932 Lah 7 (9) = 32 Cri L Jour 
1172 •• AIR 1934 Oudh 70 (72) «= 36 Cri 
L Jour 562. 

(4) It is necessary to show that the 
person proceeded against was connected 
with the dissemination of the matter in 
question. The mere writing of the matter 
disseminated or the authorship thereof Is 
not sufficient to bring a person under this 
section. AIR 1923 Bom 255 (257) « 25 
Cri L Jour 150 (DB). 

(5) Where persons proceeded against 
were merely volunteers, said to have 
taken part in parades, drills, and route- 
marches and there was no evidence of 
dissemination of seditions matter by 
them, an order under thU section was 
held not justified. AIR 1033 Lah 236 (238, 
239) « 35 Cri L Jour 408. 

(6) It is essential for the applicability 
of clause (a) that the matter disseminat¬ 
ed must be shown to be seditious. AIR 
1916 Bom 9 (48) » 18 Cri LJ 567 (DB). 

(7) The following are not sedittoua 
matters: 

(a) ‘The advocacy of **Home Role lor 
India” or "Swaraj” with the object 
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circulation any obscene matter such as is referred to in Section 292 of the Indian 
Penal Code,] 

Such Magistrate "[if in his opinion there is sufficient ground for proceeding] 
may (in manner hereinafter provided) require such person to show cause why he 
should not be ordered to execute a bond, with or without sureties, for his good 
behaviour for such period, not exceeding one year, as the Magistrate thinks fit to 
fix. 


No proceedings shall be taken under this section against the editor, pro¬ 
prietor, printer or publisher of any publication registered under f[and edited, 
printed and published] in conformity with, the rules laid down in the Press 
and Registration of Books Act, 1867, f [with reference to any matters contained 
in such publication] except by the order or under the authority of J[<» ® ® «] 

the "fEState Government] or some officer empowered §[by the ®t[State Gov- 
anment] ] in this behalf. 

[•] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 {XVHI 
of 1923), Section 17. 


[f] Substituted for “or printed or published” ibid. 

[t] The words “the CJovemor-General in Council" were repealed by AO.. 1937. 

[§] Substituted for "by the Governor-General in Council", ibid. 

[•t] Substituted for “Provincial Government” by A.L.O., 1950. 

[®t] Bracket and figure “(i)" inserted and after clause (c), “item (ii)" added by the 
Indian Penal Code (Amendment) Act, 1969 (36 of 1969), S. 3(b) (7-9-1969). 

[•§] For Press Consultative Committee Rules, 1969 (made under Section 6 of Act 35 
of 1969), see Gaz. Ind, 17-10-1969, Pt R, S. 3(ii), Ext, p. 1357. 


Section 108 — Note 1 (contd.) 

of obtaining for Indians an increase 
ed and gradually increasing share 
of oolitical authority. AIR 1916 
Bom 9 (44 . 48) = 18 Cri L Jour 
667 (DB) •* ('07) 6 Cri L Jour 297 
(300) = 34 Cal 991 (DB). 

(b) The mere preaching of the boycott 
of British goods. AIR 1932 Lah 7 

(9) « 32 Cri L Jour 1172. 

fc) Speeches and agitation the trend of 
which is mainly to redress a parti¬ 
cular grievance such as an insult 
of the religious sentiments of the 
atudents of a college. AIR 1932 Lab 
559 (563) =» 33 Cri L Jour 831. 

fB) If there is no attempt to promote 
enmity, the mere fact that the matter 
may have a tendency to promote enmi^ 
is not enough to proceed against person 
under this section. AIR 1926 Cal 1133 
(1136, 1137) = 27 Cri L Jour 1154 (DB). 

(9) In order that a person may be 
bound over under this section for sedi¬ 
tion, if must be shown that there is dan* 
ger of his continuing the seditious acti¬ 
vities unless he is prevented from doing 
so under this section. AIR 1932 Lah 7 
{9. 10) - 32 Cri L Jour 1172. 

(10) The test is whether there is any 
fear or probability of the repetition of the 
offence. AIR 1932 Pat 213 (214) « 33 
(M LJ 711 •• ('09) 10 Cr LJ 379 (380) 
(DB) (Bom) ** AIR 1928 AU 344 (345) 
• 80 Cri U 216 AIR 1932 Lah 7 (9. 
10) « 82 Cri LJ 1172. 

(11) In order to make the printer 
OaUe under this section the knowledge 


of the contents will have to be proved 
against him. AIR 1923 Bom 255 (258) = 
25 Cri LJ 150 (DB). 

(12) The publisher must be presiuned 
to have knowledge of the contents and 
his publishing is dissemination or at 
least an abetment of the same. AIR 1923 
Bom 255 (258, 260) - 25 Cri LJ 150 
(DB). 

(13) Demanding security from a person 
who disseminates or attempts to dissemi¬ 
nate or abets the dissemination, of any 
seditious matter is imposing reasonable 
resections on the right conferred by 
Article 19 (1) (a) in the interests of the 
security of the State and public order. 
Section 108 as it stands does not, there¬ 
fore, contravene Article 19 (1) (a) of 
the Constitution of India. AIR 1956 AU 
270 (271) = 1956 Cri U 473 (DB). 

(14) In view of the provisions contain¬ 
ed in Sections 496. 499 and 500 there is 
no necessity of any specific provision 
authorising the Court to take or keep a 
person against whom proceedings under 
Section 108 are proceedings in custody. 
AIR 1956 All 270 (271) = 1956 Cri U 
473 (DB). 

(15) Pereon arrested on suspicion 
under Section 66 — Previous convictions 
need not necessarily be taken into ac. 
count while considering quantum of 
amount. AIR 1969 Guj 267 (269) « 1969 
Cri LJ 1133 = 10 Guj LR 847. 

(16) Substance of accusation explained 
fo accused and he was asked to show 
cause why he should not be boimd over 

Accused stated that he was prepared 
to execute surety bond •«- Held, when 
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STATE AMENDMENTS 

Gujarat: 

In its application to tiie State of Gujarat the amendment made in Section 106 li 
the same as that made in Maharashtra.— See Central Act XI of 1960, Section 87. 

NOTE.—^The Chief Magistrate and the Magistrates in the City of Ahmedabad have 
the powers and exercise the jurisdiction of a Chief l^esidency Magistrate and • 
Presidency Magistrate respectively.—See Guj. Act XK of 1901, S. 14 (8). 
Maharashtra: ] 

(1) In its application to the State of Maharashtra, in Section 108, for the woxdt 

a Residency Magistrate or Magistrate of the first class”, substitute tiie words “or Snlv 
Divisional Magistrate or a Presidency Magistrate”.—^Bom. Act XXm of 1951. S 2 aid 
Sdiedule (1-7-1953). 

(2) After the reorganization of the State of Bombay in 1950, tiie amendment made 
in Section 108 by the above-mentioned Bombay Act is extended to the newly added 
areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 
by Bom. Act XCVn of 1958. 

Mysore: 

its application to the State of Mysore, In S, 108. after the words "Distilct Magis¬ 
trate", insert the words “or Sub-Divisional Magistrate”.—Mys. Act XHI of 1965. S. 28 
(1-10-1965). 

Punjab: Haryana: Chiwirl|g^ h| 

In its application to the States of Punjab and Haryana and the Union tenttoiy of 

Chandigarh, in S. 108, for the words “Magistrate of the first class”, substitute the words 

Executive Magistrate of the first class”.—Punj. Act XXV of 1964, Section 2 and 5cb.. 

Pt I, item (29) (2-10-1964) and Act 81 of 1966, Ss. 29 and 88 (1-11-1966). 

Rajasthan: 

Abu Area.—In its application to the Abu area of the State of Rajasthan, the amend¬ 
ment made in Section 108 is the same as that made in (1) of Maharashtra.—See Central 
Act XXXVII of 1956, Section 119. 

West Bengal: 

In Section 108, for the words “Magistrate of the first class", substitute the words 
“Executive Magistrate of the first class”. West Bengal Act 8 of 1970, Section 2 and 
Schedule, item 42. 

Union territories (except Chandigarh): 

In its application to the Union territories, in S. 108, for the words “Magistrate of 
the first class”, substitute the words “an Executive Magistrate of the first class”.—Act 19 
of 1969, Sectum 8 and Schedule, item 80 (in Delhi, on 2-10-1969). 

lOa Se^ty for good behaviour from vagrants and suspected persom.—When- 
^er ^ a Iresideiicy Magistrate^ District Magistrate^ Sub-Divisional Magistrate or 
Magistrate of the first class receives information—• 

(a) that any person is taking precautions to conceal his presence within the 
local limits of sneh Magistrate’s jurisdiction, and that there is reason 


Section 108 — Note 1 feontd.) 
procedure contemplated both under 
tions 112 and 113 as also in Section 
had ^en followed as required in S. 
(2). it could not be said that even 
encruiry contemplated under Section 
(1) should have taken place. AIR 
Guj 267 (268, 269) « 1969 Cri LJ 
« 10 Guj LR 847. 

SECTION 109 — SYNOPSIS 

B* Scope and objeeti 

2. Stmoltaneons proceedings for 
ataottve offraee as well m 
this seefion. 

**18 taking preeantlMia ftp eaoe 
PKsenee wlthb 
^ Clause (a|. 


248 

117 

then 

117 

1969 

1133 


any 


4. Cooeealment, manning of. 

A. *’WIUi a view Ip eommittlng 

offenee.** 

“Who has no oslensIMe means al 
sobslstenee^ — Gtense (b). 

'*Who cannot idve a aatlafaetory .. 
count oi Mmiwlf — C^UM fb)* 

B, Dlserelion of Magistrate. 

B. RevIslOQ. 


• • 


Ids 


1. Seope and objML * fl) Tbb 
fion deals with proceedings againsl 
BODS who, in En glish tew, would ha 
classed as rogues and vagabem^ See 
(’12) IS Cri LJ 289 (240) (DB) (Gal). 

(2) Clause (g) and clause (b) eonea* 
pond to different charges and H is noi 
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V to believe that such person is taJdag such precautions with a view to 
oonunitting any ofiEence, or 

tbj that there is within such limits a person who has no ostensible means 
ofi subsistence, or who cannot give a satisfactory account of himself, 

sodi Magistrate may, in manner hereinafto' provided, require such person to show 
raw why he should not be ordered to execute a bond, with sureties, for his good 
behaviour for such period, not exceeding one year, as the Magistrate thinks ht 

fo fix. 

[1882-^. 109; 1872—S. 504, Paras. I and 4 and S. 515, Para. 2; 1861—- 
8. 293.] 

STATE AMENDMENTS 

Gutarafci 

In its application to the State of Gujarat, the amendment made In Section 109 ia 
the tame as that made in Maharashtra—See C^tral Act XI of 1960, S. 87. 

NOTE.—(1) Magistrates in the City of Ahmedabad have the powers and exercise the 
juiisdictioEi of a Pjeddency Magistrate—See Guj. Act XIX of 1961, S. 14(3). 

^ Salaried Magistrates for the City of Ahmedabad have been empowered for the 
purposes of this section—See Guj. Gaz., 9-11-1961, S. IVA, p. 287. 


Section 109 — Note 1 (eontd.] 
possible to switch from cl. (a) to ol. (b). 
If chaiges under both the clauses are 
Afamed, the evidence must be examined 
separately. AIR 1913 AU 367 (367) s 45 
Gri 219. 

(3) The first pari of cl. fb) refers to 
ordinary beggars and vagrants but the 
latter part deals with cases of persons 
who cannot give satisfactory account ofl 
themselves In general. A person may be 
financially well off but he may still be 
unable to give a satisfactory account of 
himself being engaged, for instance, in 
concaine traffic. AIR 1943 All 367 [3681 
« 46 Cri LJ 219. 

(4) The object of the secGon Is to 
frustrate the criminal designs of such 
persons before they are carried ouL AIR 
1^^ All 33 (36. 87) = 30 Cri U 145 

(6J The secffon Is not intended for 
t ak i n g security from persons suspected of 
having committed a particular offence. 
('72) 1872 Rat 63 (63) (DB). 

(6) The section is not meant to be 
used as a means of getting every suspect 
ed habitual offender and village loafer 
confined In jail, thus saving trouble la 
tee police and the village authorities. It 
Is only ^riien the ordinary mp an^ of de< 
fection and prevention of crime and 
ensuring good behaviour have been 
adopted azid have failed, resort to the 
special means provide by this and the 
next section Is justiflable. ('07) 5 Gri L2 
8T7 (381) » 13 Bur LR 01. 

(7) The secffon being reslricffve of the 
Bberty of the subject must be applied 
only when It is stricUy applicable. AIR 
1068 Nag 466 (466) » 39 Cri LJ 807. 

(8) The section apices as ranch to 
pewoni redding within tee Magistrate's 
fnrisdletion as to perscms coming from 
outside. The leddenee of persons against 
whom Infonnation Is received Is an abso¬ 


lutely^ irrelevant consideration In defer- 
m ini nin g the scope of this section. AIR 
1950 All 134 (Pr 21) « ILR (1950) All 
936 ** 61 Cri LJ 436. (AIR 1929 AU 83 
=■ 30 Cri LJ 145 (FB), foU.) 

(9) An order under this section cannot 
be p^s^ against a person on the gorund 
that it U not safe in the interest of fus- 
lice to allow him unrestricted personal 
liberty. (*38) 42 Cal WN 816 (817) (DB). 

(10) A person proceeded against under 
a preventive section like Section 109 is 
not accused of any offence nor is he 
prosecuted. The proceedings against him 
do ^not, therefore, end in his ‘acquittar 
or conviction' which words are properly 
applied to the result of criminal trial 
^R 1950 AU 134 (Pr 9) ILR (1950) 
AU 935 « 61 Cri LJ 436. 

(11) The^ statement of the person pro¬ 
ceeded against under the section is not 
a confession. AIR 1950 AU 134 (Pr 43) si 
ILR (1950) AU 935 * 61 Cri LJ 436. 

[See also AIR 1942 Oudh 246 (248) 

43 Gri LJ 342«] 

B« Sfanulfaneons proceedings for sub- 
rantlve offence asweUas under tl^ see* 
non, — (1) Where a person who was 
found nding a stolen camel was chal- 
leng^ by the police and on his being 
te give a satisfactory account of 
himself, was arrested and convicted 
imder Section 411 of the Penal Code, 
multaneous proceedings under this sec¬ 
tion for the same act were held not justi¬ 
fied. AIR 1928 Lah 928 (929) = 29 Cri 
LJ 1043, 

(2) The mere fact that a person can 
be 'tried for a substantive offence cannot 
preclude proceeding under this section 
If the case is otherrrise covered by the 
section. AIR 1942 Oudb 246 (246) » 43 
Cri I^ 342. 

9, "Is ta kin g preeanUona to conceal hb 

prcaeoce wUUn.fnrisdletion — 

(•)• * 7 " (1) A person may come 
within cL (a) even if his residence within 


(XlkQ Code of] CUmiDal ftooednra^ 1898 


764 [S 109 N 4] 

Maharashtrai 

(1) In its npplication to the State of Maharashtra. In <? ifKJ fnm ■» _ 

fteM Magistrate of the first class", ^ulSo 

tht k^kIf ^’■esidency Magistrate specially empowered by the State Government In 

0^1: Ta^d^^ra-rTssr Magistrate".^Bot^^r^ 

to SertoTTo9*®hJ'r“1f“°“ *“ 1850, tbe amendment made 

area, H u a above-menhoned Bombay Act is extended to the newly aS 

by Bom I'S 

Mysorei 




SecUon 109 ~ Note 8 (contd.) 

Ihe local limits of the Magistrate's luris- 
dictiOQ was well known. The words 

within the local limits of the Magistrate's 
jurisdiction modify the word “conceal" 
Ia concealment is to be effect- 

jurisdiction of the Magis¬ 
trate, cl. (a) will apply even though the 

residence within jurisdiction is well 

known. AIR 1929 All 33 (36) *= 30 Cri 
145 (FB). (AIR 1927 All 60 (51)? AIR 
lolin'^??i Overruled.) 

A I ^ ^LR (1950) 

.All 93a = 51 Cn LJ 436 •• AIR 

Pat 69 (72) a= 36 Cri LJ 846 •• AIR 1938 

465 J465) - 39 Cri LJ 807 •• AIR 

MR •• 

UQ98^^ 12 (Pr 12) «= 1953 Cri 

CBut see AIR 1929 Cal 729 17.30^ = 

?88^”8ftftf ••air 1918 Cal 887 

!f5Z’ “ 4® Cn LJ 825 (DB) ** AIR 

**^air^iqoa ®4 Cri LJ 569 (DB) 

AIR 1926 Pa! 669 (571) «= 27 Cri FJ 
U28 (DB).3 ^ ^ 

(2) The words '*is taking” in the 

clause^ me^ has taken" or "has been 

taken and apply to a person who has 
been arrested by the poUce under Sec¬ 
tion 55. ^though in such a case it can- 
not be said that at the time of his being 
produced before the Magistrate he is tak¬ 
ing precautions to conceal his nrpcpnn» 
air 1935 Pat 69 (72) = 39 Cri 

(Following AIR 1926 Pat 569 « 27 Cri 
LJ 1128«) 

(3) The section applies to the lakinc 
of precautions to conceal one's presence 
whether simh precautions are successful 

465 (466) « M 

dl LfJ o07, • 

^4J .4“ spite of the similar lan^age 
used m Section 55 and Sec. 109. a person 
need not be arrested In accordance with 
SecUon 65 before he can be proceeded 
agamst imder this section. Both these 
sechons relate to different subjects and 

f4960) All 9S5« 

(6) It must be shown that the persons 
proceeded against bad taken some active 


steps to conceal their presence in a ceiw 
place or done something to show 
that they did not wish it to be knovm 
that they were present at that place and 
that such steps were taken with a view 
to -commit some offence. The mere fad 
mat the persons were in a certain plaee 
and ran away on the approach of the 
pobce IS not enough. AIR 1960 All 184 
(Pr 3) « 51 Cri LJ 609. 

Concealment, meaning of, — (If 

Concealing a man's presence is not iden¬ 
tical with his concealing himself and a 
man may not conceal his presence at a 

||;i9T9‘*^*‘33“?l5)'”5%'S « 

£5* 4^2”,dTi ^ - 

(2) Giving out a false name Is con¬ 
cealment of the identity of the individual 
concerned but is not necessarily a con- 

^ presence. AIR 1924 All 
202 (203) « 25 Cri LJ 950. (Giving oiri 
false names to the police does not 
amount to concealment of the presence 
wim a view to commit an offence.) »• 
A4R 1956 Him Pra 43 (Pr 7) « 1956 Crt 

vUd* 

(3) The giving out of false name by a 
man. m conjunction with other ciremn* 
stances, for example, when he disguises 
himself or hides himself, or when it la 
his duty to disclose identic or ah* 
sence from residence, as in the case of 
a cnnunal ordered to notify his residence 
under Section 665 of the Code, may 

^ presence.” AIR 
1929 AU 33 (35) « SO Cri LJ 145 (FB). 

(4) The words ”to conceal his 
presence* are very wide and are suffi- 
cient to cover the concealment of bodily 
pr^ence in a house or grove or under 
a bridge, as well as to cover the case of 
a mw who conceals his appearance by 
wearmg a mask or covering his face or 
disguising himself by a uniform or In 
some other manner. AIR 1043 AD. 367 

An ^ 219. (AIR 1929 

^ “ 3® Cri L Jour 146, Followed — 

It would have been better If the Legislt- 



IS 109 N 4] 769 


plw OodB of| CMminal Frooedurei 


PnpJabt Haryazuu Cbandigarht 

r^-'jTA sjs.?r 

Rajasthfizu 

Abu Ar^— In its application to the Abu area of the State of Rajasthan the amenrt 

™ '?9rs:<io“n^ ■>* r-lct^ret- 

UoioD tefiitories (except Chaodigarfa)! 

the territoriei. In S. 109, for the words rM.agIstrate of 

S A Executive Magistrate of the first class'fi^a 19 

of 1969, S. 3 and Sdiedule, item 30 (in DelH on 2-10-1969). 

West Bengal} 

For A© words Sut>-Divisional Magistrate or MaclstratA nf rt\ja i • ^ 
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SecUon 109 — Note 4 (eontd.) 
ture in 1923 had added the words ‘con¬ 
ceals or disguises his presence’.) 

(6) 'Hiere can be no concealment of 
a mans presence when he gives true in- 
formations as to his name and address 
when asked, AIR 1938 Cal 409 (411) « 

•• air 1929 Cal 

729 (730) •= 31 Cri L Jour 408 (DB). 

(6) A man who is deliberately preparing 
to commit a burglary and when challeng¬ 
ed by the police admits his intention, can¬ 
not be said to be concealing his presence 
and cannot be dealt with imder this sec¬ 
tion. AIR. 1927 All 592 (592) = 28 Cri 
L Jour 567 (DB). (Oevrruled on another 
point by AIR 1929 All 33 «= 30 Cri L 
Jour 145 (FB).) 

(7) Where accused requested others not 
lo mention their business to others it 
does not imply that they were taking 
precautions to conceal their presence; nor 
wo^d the fact that they refused to give 
their names to an ordinary person justify 
rach an inference. AIR 1924 All 202 
(203) « 26 Cri L Jour 950. 

(8) See also the following cases. AIR 
1943 AU 368 (869) *= 45 Cri L Jour 157. 
(Persons wearing ordinary clothes and 
just leaving railway platform — Order 
under Section 109 (a), held could not 
be passed although they were reasonably 
suspected as they cannot be said either 
to have concealed or disguised their pre¬ 
sence.) •• AIR 1966 J & K 28 (Prs 3 . 6) 
•« 1966 Cri L Jour 1694- (Where the 
evidence only shows tbet a person, alleg- 
^ to be previously convicted, merely 
tried to run away to avoid observation 
by police officers at 11 o’clock at night 
it does not mean that he was try^ (o 
conceal his presence with a view to 
commit an offence.) •• 1956-2 Mad L 

SW (887). (Bllzing with the crowd 
or moviDg In and out at the crowd or 


dMhmg mto it does not amount to tak- 
tog precautions to conceal one’s presence 

limits of a Magistrate’s 
,^thin the meaning of Sec- 

16601 ** Mad L Jour 659 

because a person hid his 
face by means of a cloth when his pre. 

noticed by somebody going^on 
me road, it cannot be said that he was 

‘“i presence, 

though undoubtedly there is 
a concealment of bis face. Similarly from 
the mere fact that at the sight of ih? 

when called out he ran. it cannot 
be said that he was taking precautions 

609'?5fo) ’• V 0“dh 

himself^ 

night with his companions in hedges near 
^aEc - Accused arrested on ^ 

f>™e WTouK namr 
address — Accused unable to esolain b,*. 
pres^ce in hedaes at niRh 
breakme mDlement and refusing 

held was applicable Ihough^Sectio^n 109 

516,™ Ts'-’cn- l>"iouri49 

Fyzabad. thaT he gave a 
address to the PoUce that^^ 
rcaxing in the ctowh’ f? I 
«nd was attempting to * 

«nd pockets thoVfc ^ their waists 

fact he WM feS® admitted the 

to try his luck ^anH 

KinalW M 9 A ^ ^ appeared ori- 
apwSed fnr ^ suddenly dis- 

®t 11 A M. reappeared 

anything but sUnding 
with hope that watchman woSd 
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think him to be inanimate thins ^ This 

is not concealing his presence*) 

(9) A concealment, in order to come 
within the section, need not be continu¬ 
ous. No time limi t can be placed on 
taking of precautions and in every case 
it would be a question of fact and even 
a single attempt at concealment may be 
enough. AIR 1953 Bhopal 12 (Pr 11) » 
1953 Cri L Jour 698 ** AIR 1950 All 134 
(Pr 30) = ILR (1950) All 935 = 51 Cri 
L Jour 436 ** AIR 1929 All 33 (37) - 
30 Cri L Jour 145 (FB) ** AIR 1946 
Oudh 230 (232) = 47 Cri L Jour 642 = 
21 Luck 251 •• AIR 1935 Pat 69 (71) - 
36 Cri L Jour 846 *• AIR 1926 Pat 669 
(571) = 27 Cri L Jour 1128 (DB) *• 
AIR 1938 Nag 465 (465) = 39 Cri L Jour 
807. 

[But see AIR 1958 Cal 191 (Pr 7) - 
1958 Cri L Jour 600 »« AIR 1938 Cal 409 
(410) = 39 Cri L Jour 647 (DB) *« AIR 
1918 Cal 887 (888) = 18 Cri L Jour 825 
(DB). (Per Shamsu) Huda, J.) AIR 

1925 Cal 616 (618) = 26 Cri L Jour 842 
(DB).] 

(10) Aiding others to conceal them¬ 

selves is no ground for action under this 
section. AIR 1938 Nag 465 (465) 39 

Cri L Jour 807. 

(11) Whether a particular behaviour 
or conduct aims at concealment within 
the mesming of the section is a matter 
for the decision of a Magistrate and noS 
a matter for the opinion of a witness. 
AIR 1950 All 134 (Pr 44) = ILR (1950) 
All 935 = 61 Cri L Jour 436. 

• 

& ‘^Wtth a view to committing any 
offence", — (1) The object of the con¬ 
cealment must be with a view to com* 
mitting some offence. Concealment with 
a view to avoid observation or arrest, 
does not by itself amount to concealment 
wi thin the meaning of the section. AIR 
1933 Bhopal 12 (Pr 13) » 1953 Cri L 
Jour 698 *« AIR 1958 Cal 191 (Pr 7) a* 

1958 Cri L Jour 600 AIR 1950 All 134 
(Pr 45) » ILR (1950) AU 935 » 61 Cit 
L Jour 436 »« AIR 1925 Cal 616 (618) 

26 Cri L Jour 842 (DB) » AIR 1929 
All 33 (45. 47) = 30 Cri L Jour 145 (FB) 
— AIR 1926 Lah 368 (368) » 27 Cri h 
Jour 573 ♦* AIR 1965 Mys 264 (260) - 
(1964) 2 Mys LJ 408 a 1965 (2) Cri h 
Jour 517 ** AIR 1960 Pat 115 (U5) * 

1959 BLJR 559 » 1960 Cr LJ 386. 

(2) A mere disinclination to the society 
of the police and endeavouring to avoid 
them by running away on their approach, 
does not by itmif show that the person 
concealing himself was doing so with a 
view to commit an offence. AIR 1041 
Pat 478 (480) » 42 Cri L Jour 664 •• 
AIR 1956 Him Pra 43 (Pr 7) a 1966 
Cri L Jour 996 AIR 1926 Pat 669 (571) 
a 27 Cri L Jour 1128 (DB). 

(3) The mere fact that the persons 
concerned were armed with lathis and 
■me of th«n had also a house-breaking 


implement would not show that fhe 
intention of all those persons was fa 
commit some offence and in the fl bqe pfe 
of the evidence that they had taken any 
precaution to conceal their presence, na 
action can be taken against them tm der 
this section. AIR 1950 All 184 (Px 3) m. 
51 Cri L Jour 609. 

(4) If the evidence shows thnf there 
Is reason to believe that the person, 
before running away and before bring 
caught concealing himself, was about to 
commit an offence, he can he bound 
down under this clause. AIR 1943 All 
369 (370) « 45 Cri L Jour 280 AIR 
1943 AU 367 (367) » 46 Cri L Jour 219. 

(5) The words "taking precautions IQ 
conceal himself** are wide enough fa 
include the case of any one who is pre¬ 
sumably about to commit an offence but 
!s^ imexpectedly startled and then conceals 
himseff to prevent arrest, as the object 
of tMs clause is to prevent the com* 
mission of particular offence. AIR 1943 
All 369 (370) « 45 Cri L Jour 280. 

(6) Where, persons on being accosted 
by the police while going away from 
village, give false names in first 
instance and then give the coned names, 
that by itself, wUl not amoimt to teklng 
precautions with a view to commit an 
offence. AIR 1924 AU 202 (203) « 26 
Cri L Jour 950 ** AIR 1956 Him Pra 46 
(Pr 7) = 1956 Cri L Jour 996. (This 
would at most amount to an attempt to 
conceal identity.) 

(7) Where A went about In Madras 
under an alias allegbog falsely Chat he 
was going up for &e B. A« examination, 
it was held that thia conduct ^owed a 
desire to conceal the fact of his presence 
in Madras, but that in the absence of 
proof of intention to co mmit an offence 
he could not be called upon to furnish 
security under thta section. 1932 Mad 
WN 1347 (1348. 1349), 

(8) The fact that the accused tooK pro* 
cautions to conceal his presence witUn 
{jurisdiction, together with the fad that 
he ran away on the approach of the 
police warranted the Inference that be 
was taking precautions with a view to 
commit an offence. AIR I19SQ Pat 497 
(498) « 31 Cri L Jour 1126. 

(9) A person wha fdves a fabe lunae 
and delivers letters secretly contahuiU 
incitement to co mmi t crime or d eman d 
In g money for the manna of committing 
crime is Ut by Clause (a). AIR 1914 Cal 
585 (685) a 16 Cri L Jour 266 (DB). 

(10) The clause b, however, one which 
should be used with proper discretioni 
It is never intended to app^ to a per* 
son merely found talking d aonm lime 
of a night with bad characters in a 
place which is open fo the pnbU<^ AU 
1926 Pat 569 (571) • 27 Cri L Jour 1128 
(DB). 

[See abo AIR 1941 Pal 478 (479) « 
42 Gii b Jour 654j 
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(11) Where a person falsely personates 
another with a view to commit an 
onence by such personation, he does uol 
come within this section, the reason 
being that his object is to commit an 
offence by false personation and not by 
concealing his presence. AIR 1934 All 
46 (61) •= 35 Cri L Jour 442 (DB), fPer 
^g and Kendall, JJ„ SuJaiman, 6, J« 
DlMentlng,) 


6. **Who has no ostensible means ol 
sobslstenee'' — Qaase (b)^ — (1) To be 
penmless or out of work is not an 
offence. Many an honest man will find 
himself in either predicament It can¬ 
not be the object of the law that such 
people should be put on security. AIR 
1953 Bhopal 12 (Pr 14) 1953 Cri L 

Jour 698 AIR 1926 Cal 648 (649) ■* 
27 Cri L Jour 497 (DB). 

(2) That a person had no means off 
Uvelibood or residence in a town where 
he was hauled up under Section 109, can¬ 
not be accepted as a ground for directing 
him to furnish security, as it would be a 
denial of the fundamental right conferred 
on aU citizens under Article 19 (d) and 
\c) of the Constitution. AIR 1956 Him 
Pra 43 fPr 7) « 1956 Cri L Jour 998. 

(3) Unleu, there Is reasonable ground 
for suspecting that a person, who is un¬ 
able to prove the source of his livelihood, 
is sustaining himself by dishonest means, 
he will not come within the purview off 
this section- AIR 1953 Bhopal 12 (Pr 14) 

1953 Cri L Jour 698 *« AIR 1926 Ca] 
648 (649) o 27 Cri L Jour 497 (DB). 

(4) Under Section 118 the Magistrate 

has to consider whether the order for 
security Is really necessary either for keep¬ 
ing the peace or for maintaining good 
beba^our, which is a matter for Magis¬ 
trates judicial discretion. ('94) 1894 Rat 
723 (724) (DB) AIR 1926 Cal 648 

(649) *= 27 Cri L Jour 497 (DB). 

(5) If a cooly could not show any Im¬ 
mediate work. It does not mean he has 
no ostensible means of livelihood. AIR 
1925 Cal 616 (619) « 26 Cri L Jour 842 
(DB). 

(6) As long as a young man out of 
employment is staying in his father's 
bouse and the father is a man of sub¬ 
stance and able, if necessary, to support 
him, he cannot be said to be in want off 
Ostensible means of subsistence. (’12) 13 
Cri L Jour 161 (162) •= 39 Cal 456 (DB) 
•• (21) 64 Ind Cas 141 (141) « 22 Cri 
L Jour 749 (All). 

(7) That a person belongs to a wander¬ 
ing tribe, or that he is a gambler or 
an opium smoker, or that he does not 
work at present and was previously con- 
yictcd of bad livelihood, or that he has 
no means of subsistence except through 
a play of ring game which by Itself is 
not an offence Is not a fact sufficioit 
tm demanding security under this seetioa. 
ra) 2 Weir 6$ (63). (Wandering tribe-) 


( 72-92) 1872-92 Low Bur Rul 246 (246) 
(Opium smoker.) •• (1900) 5 Cal WN 28 
(29), (Previous convict of bad liveli- 

^ 452 (453) 

» 40 Cal 702 (DB). (Subsistence through 

•• <'09) 9 Cri L Jour 
627 (628) (All). (Ring-game whether il¬ 
legal depends upon how it is played.) 

(8) A person cannot be directed lo 
rumish security on the ground that he 
was a previous convict however bad his 

might be. AIR 1956 Him Pra 
43 (Prs 7. 8) « 1956 Cri L Jour 996. 

1* ^ prosecution lo prove 

that the person proceeded against had 
no ostensible means of subsistence. AIR 
1954 Him Pra 42 (Pr 2) « 1954 Cri L 
Jour 857. 


•v Sub-Inspector deposing 

thBi L ba(j no ostensibie means of sub^ 
sistence not from his knowledge but from 
CTqmry made in course of bis official 
duties — Police officer also stating that 
L was on acHve picketing list of thana 
maintained for criminals suspected to be 

Evidence is inadmissible. 
AIR 1941 Pat 478 (480) « 42 Cri L Jour 
054 * 




•'Who eannol gffve i 

Wmseir — Clause (hj. -I- 
U) Following views are held as to the 
interpretation of the words "who cannot 

^account of himself": 

(aj The words do not mean "explain 
what he WM doing" or "explain 
, his conduct at any particular tiin e 
w place but mean an explanation 
of a personas f^eneral coxirse off 
conduct as distmet from a momen- 
lary behaviour. Thus, according 
lo this view, if a man proves that 
he is a resident of the neighbour¬ 
hood and is a man of substance, 
he must be said to be able to give 
satisfactory account of himself al¬ 
though he is not able or does not 
give any convincing explanation 
why on a particular night he was 
found prowling a^out in a lonely 
place. AIR 195ir East Punj 422 

a?d ~ ^ Jour 939 •* 

air 1955 J & K 28 (Pr 4) = 1958 

Cn L Jour 1594 •• AIR 1943 All 

(369) - 45 Cri L Jour 157 « 
AIR 1929 All S3 (37) «= 30 Cri L 
Jour 145 (FB) (Per Sulaimam 
C. J. ( Boys. Kendall and Weir, 

V air 1929 Cal 729 
408 (DB) •• 
AIR 1920 All 138 (138) = 21 Cii 
L Jour 366 •• (’ll) 12 Cri L 
' (All) •• AIR 1969 J & K 

fhl “.1»69 Cri U 1139. 

ID) The expression “satisfactorv ae. 
coimt of himseir means 7 saSJl 
facloiy accoimt of his presence at 

circumstance® 
In which he was found, and ndl 

* *»ti8factory account off 
htmaett goierally. llioTiidb a mas 
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cannot be called upon to explain 
how he spends his leisure, if he is 
caught spending a portion of that 
leisure in a manner giving rise to 
grave suspicion and can give no 
account of the incident, he cannot 
be said to be able to '*give a satis* 
factory account of himself”. Thus, 
if a house-holder catches a man 
in his garden in the middle of the 
night armed with a jemmy and he 
cannot or will not explain what he 
was doing at that hour in that 
place, he must be held to be “un¬ 
able to give a satisfactory account 
of himself and cannot escape by 
saying that he is a well-known 
respectable member of the society. 
AIR 1953 Bhopal 12 (Prs 15, 16) = 
1953 Cri L Jour 698 *• AIR 1938 
Cal 409 (411) = 39 Cri L Jour 647 
(DB) •* AIR 1938 Nag 303 (307) 

*= 39 Cri L Jour 747 ♦* AIR 1929 
All 33 (43) * 30 Cri L Jour 146 
(FB). (Per Boys, J.) 

[See also AIR 1935 Pat 69 172. 73) » 
36 Cri L Jour 846.] 

tc) The words mean that the person 
proceeded against has to satis¬ 
factorily account for his presence 
witWn the limits of the Magistrate’s 
jurisdiction. If a person is pre* 
sent within such limits to which 
he does not belong and there are 
circmnstancea justifying a suspicion 
that he is not there for an in¬ 
nocent purpose, he has got to 
explain his presence. See also the 
under-mentioned case. AIR 1925 
Cal 616 (618, 619) = 26 Cri L Jour 

/ 842 (DB) •• air 1942 Oudh 246 

(247) =« 43 Cri L Jour 342. 

l2) The words “within such limits” 
have no reference to ostensible means of 
subsistence but only to the person in 
(piestion being found within the local 
timits of the Magistrate's jurisdiction. AIR 
1954 Him Pra 42 (Pr 2) = 1954 Cri L 
Jour 857. , 

(3) Where the explanation. If true, is 
consistent with the circumstances it must 
be held that a satisfactory account has 
been given. AIR 1940 Pat 410 (411) « 

41 Cri L Jour 777 (DB) •• AIR 1927 AU 
692 (692) = 28 Cri L Jour 667 (DB) •• 
AIR 1925 Cal 616 (619) « 26 Cri L Jour 
842 (DB). 

(4) Where A fled to avoid an arrest 
.and after the warrant was withdrawn he 
came back to his house and kept him¬ 
self ^ in seclusion to avoid curious 
fiunuries, it was held that he gave a 
satisfactory account of himself. (*12) 18 
Gri L Jour 16l (162) a 39 Cal 466 (DB). 

t6) greatest c rimin al in the world 

Is not liable to be questioned as to his 
presence in bis own house imlaM there 
Is some outstanding charge against him”. 


('12) 13 Cri L Jour 161 [1621 
466 (DB). ^ 


39 Cal 


[See also AIR 1925 Cal 616 (6181 k 
26 Cri L Jour 842 (DB).] ‘ 

(6) Where there were really no suspl« 
Clous circumstances against the accus^ 
the mere fact that he did not give hS 
correct name and tried to run away from 
the police and declined to explain how 
he happened to be at a particular place, 
does not amount to his not being able 
to give a satisfactory account of himself. 
AIR 1936 Oudh 383 (384) = 37 Cri L 
Jour 888 •• AIR 1954 Him Pra 42 (Pr 3) 
« 1954 Cri L Jour 857. 


(7) Where a person was found In fi 
district other than his own and in the 
house of a dangerous poHtical conspira¬ 
tor, and gave an account which was in 
the main false, it was held that he did 
not give a satisfactory account of himself. 
I 12) 13 Cri L Jour 239 (240) (DB) (Call. 


(8) The section contemplates an ac¬ 
count to ^ Magistrate and not an account 
to a police officer. Where, therefore, a 
person was not at aU questioned by the 
Magistrate on the point, it could not be 
held that he was unable to give a satis¬ 
factory account of himself, as required by 
the section. AIR 1950 All 134 (Pr 47) = 
ILR (1950) All 935 = 61 Cri L Jour 436. 


(9) The mere opinion of the police 
officer^ that a person did not (jive a proper 
reply is not sufficient to bring a case 
within the scope of Clause (b) of Sec¬ 
tion 109. Whether the curcount giv^ la 
satisfactory or not. it is for the Court to 
•(udge. It is necessary for the police 
officer therefore, to State in Court what 
exactly the person stated or what ac¬ 
count he gave of himself so that the 
Court may form an opinion as to whether 
the account given by the person proceed* 
ed against is satisfactory or not. 1955-2 
Mad L Jour 659 (660) •• AIR 1965 Mys 
264 (265) « (1964) 2 Mys LJ 408 - 

1965 (2) Cr LJ 517. (Testimony of 

police witness cannot always he consider¬ 
ed as insufficient to found order iinrfgT 
Chap. VIII of the Code.) •• 1962 (2) Cr 
LJ 537 (537) = (1063) 4 Guj LR 162. 


(10) Though the evidence of previous 
convictions is relevant to proceedings 
under this section, they do not, by them¬ 
selves, prove that the person is now lead¬ 
ing a life of crime or is dependent on 
the proceeds of crimes committed by 
others. AIR 1942 Oudh 246 (247) -> 43 
Cri L Jour 342 *« AIR 1943 All 368 (369) 
- 45 Cri L Jour 157 *• AIR 1969 Guf 
267 (269) » 1969 Cri LJ 1133 » 10 
GuJ LR 847. (Previous convictions need 
not necessarily be taken into account 
while considering Quantum of amount.) 

(11) Where the account a penon gives 
of his presence within a particular Magi» 
trate’s Jurisdiction is satisfactoiy, he caiF 
not be called upem to give an account of 
his presence within another llagistrate'e 


[Tha Code of] Criminal Procedute, 1896 fS 110 N 1] 7C9 

t 

(a) is by habit a robber, house-brealcer, 1[* "] thief {[or forger], or 

“stolen“or“ ^ ^ave been 

•t [(d) ha tonally commits or attempts to commit, or abets the commission 
, ,pi^ offeure of kidnapping, abduction, extortion cheating nr mis 
^lef, or any oiTence punishable under Chapter XII of the Indian Peinl 

Code, or under Section 489A Section 489B Ser^,•nn asor c ! 
_4890 of that Code, or] bection 489C or Section 

Section 109 — Note 7 Tcontd.) 
jurisdiction f’i2) 13 Cri L Jour 161 
(162) = 39 Cal 456 (DB). 

^ 8. Dlscrptlon of Magistrate. — (1) it js 
m Ihe ciscretion ot the Magistrale to 
prticecil oi not to proceed against a per- 

su?h section. In exercising 

see*^th1,t should be taken to 

sec that the stringent provisions of the 

eneVn” nf^ abused and made an 

engine ot oppression. AIR 1951 Fa-st 

422 (p, 12, ^ ,^2 Cri L Jour 939 - 
AIR 1926 Cal 648 (649). 

(2) Proceedings under S. 109 are in 
preventing any offences being 
committed as -also for enabling accused 

havlour keep %ood be 

niust be keot 


t .1-- <uu»i ue KCDi in 

mind while prescribing amount of secu¬ 
rity. AIR 1969 Guj 267 (269) 

the; "■ ^“^stiun whe- 

ther the circumstances of a case are 

suspicious IS mainly a question of fact, 

and if a Magistrate, is saiisfled that the 

circumstances in which a person was 

found are not suspicious and that there 

IS no need for him to call upon such 

wTth m! *‘^*’«*V interfere 

** air 1934 All 

(^0) — 35 L Jour 446 AIR 

'9®® <9> Cri LJ 517 

SECTION 110 — SYNOPSIS 

1« Scope and object. 

2. Proceedings nnder Sections 109 and 

3* **n'o*^*“*'’ Sections 107 aud 

4. Proceedings under Sections 108 and 

6. SecHon 401, I. P. c. and Seclinn 110 . 
O. Keeelvea InformatloD.** 

*■ <•» •!>« Magh- 

*■ *"7 .'“to « robber, home, 

breaker , etc. — GJanse (a|. 


CVol, 7.1 3 A. M. 49 


10. Habitual receiver of stolen nronertv 
— Clause (b). 

11. '^Habitually protects or harbours 
thieves*, etc. — Clause (c). 

12. Habitual offender — Clause (d). 

. 13. Offences Involving a breach of the 
peace — Clause fe). 

14. Desp^ate and dangerous character 
— Clause (f). 

15. Practice — Arrest and detention, 
i6e Bond for security^ 

1". Application of Section 64 of Evl 
dence Act, 1872. 

1. Scope and object. — (j) The obieci 

nnnif*^^ Section is preventive and not 

fnf^ni action under it is not 

intended as a punishment for nast 

^^40 Bom 416 (41C) i 

28 ^^9 ) '5®. •’ air 1948 Nag 

f?04T4 17 “ Cn L Jour 252 = HR 
Nag 237 » ('04) 1 Cri L Jour 3 

= air ,1930 AH 23 ( 241 

= 31 Cn L Jour 1 (DB) ** (’131 U rJi 

L Jour 6 (21) (SB) (Cal) =-* ('771 Y rT 
L Rep 268 (271) (DB) *• aIR 1021^^1, 
179 0 79) (-66) 1866 Ain 

No. 53 p. 61 (61) (DB) *• (’8 i)“®q [f J 
238 (239. 240) (DB) I »0 3 Mad 

them under such subs/J?.ti.bi^^ u 

excessive security as 

from resorting ^ to evi? 

1943 Pesh 41 (42) = 44 Cr? 

!• air 1929 All 608 (6081 - 8n‘^®r" 

SYflSadY’"' 

with’ ex-cYv1cts°. or habitua'"crimiial 

for crime are not a 

adequate safeguard foi fS* <*etefTents or 
1938 Mad 35 (37) AIR 



770 [S 110 N 1] 


[The Code of] Criminal Procedure, 1SS8 


(e) habitually commits, or attempts to commit, or abets the commissioG of, 

offences involving a breach of the peace, or 

(f) is so desperate and dangerous as to render his being at large without 

security hazardous to the community, 

such Magistrate may, in manner hereinafter provided, require such person to show 
cause why he should not be ordered to execute a bond, with sureties, for his good 
behaviour for such period, not exceeding three years, as the Magistrate thinks fit 
to fix. 

[1882—S. 110; 1872—Ss. 505 and 506; 1861—Ss. 296 and 279.] 

[“] Substituted for “Provincial Government" by AX.O., 1950. 

[t] (1) As to when an order of restriction may be made in lieu of or ii* addition to an 
order under Section 110, see U. P, Habitual Offenders Restrictions Act, 1952 (U.P. 
Act XXXVTII of 1952), Section 4; Restriction of Habitual Offenders CPunjab) Act, 
1918 (PunJ. Act V of 1918), S. 3 (2). An order to give security under this sec¬ 
tion is deemed to amount to the passing of a sentence of substantive imprison-^ 
ment for the purposes of clauses defining habitual offenders in Madras Act VI 
of 1948, Section 2(4); A. P. Act IV of 1962, S. 2(a). 

[I] The word ‘or’ was repealed by the Code of Criminal Procedure (Amendmeut) Act, 
1923 (XVlIl of 1923). 

[§] Inserted, ibid. ' 

[**1] Substituted for the original clause (d), ibioL 


Section J.IO — Note 1 (contd.) 
people such as local bosses and faction 
leaders to clip their wings, to deplete 
their resources by an expensive inquiry, 
to humble their pride by treating them 
as criminal madmen, to advertise publicly 
their high-handed behaviour, AIR 1938 
Mad 35 (37) = 39 Cri L Jour 230. 

(5) The section is not confined in its 
application to persons who are strangers 
to the locality in which the offences are 
committed, if the persons or the acts 
which they commit are such as to make 
it difficult to deal with them ueder the 
ordinary provisions of law, this section 
can be used. AIR 1938 Mad 482 (482) == 
39 Cri L Jour 588. 

(6) The object of the section is not to 
fill the iails with bad characters but to 
bring reasonable pressure to bear on 
such persons to respect the law. AIR 
1914 Lah 492 (493) = 16 Cri L Jour 337 
•* AIR 1914 Sind 13 (14) = 16 Cri L 
Jour 100 (DB). 

(7) The section is not intended to pro¬ 
vide an indirect means of securing con¬ 
viction for the police who have failed in 
the prosecution of a charge for a sub¬ 
stantive Qffence, or who are afraid that 
a prosecution for a substantive offence 
is likely to fail. (’09) 9 Cri L Jour 528 
(529) (All) ** AIR 1922 Oudh 26 (26) = 
23 Cri L Jour 119 •* AIR 1928 All 682 
(684) = 30,,Cri L Jour 894 *• AIR 1948 
Nag 28 (29) = 48 Cri L Jour 252 = ILR 
(1947) Nag 237. 

(8) Where proceedings under this sec¬ 
tion follow soon after discharge Or an 
acquittsd for a substantive offence, the 
Court must be satisfied that such pro¬ 
ceedings were not instituted with a view 
to get a person punished indirectly and 


the Court should scrutinize the evidence 
with the greate.st care and see that the 
same materials and evidence which form¬ 
ed the basis of the previous charge do 
not also form the basis of the security 
proceedings. AIR 1927 All 473 (474) = 
28 Cri L Jour 515 •* ('07) 5 Cri L Jour 
19i (193, 194) (DB) (Cal) •• (’10) 11 
Cri L Jour 36 ^37) = 32 All 55 •* AIR 
1926 Lah 190 (191) = 27 Cri L Jour 190 
** AIR 1925 Oudh 49 (49) « 25 Cri L 
Jour 366. 

[See AIR 1924 Oudh 84 (85) = 24 Cri 
L Jour 665.1 

[See also AIR 1915 Cal 643 (643) 16 

Cri L Jour 312 (pB).] 

(9) The preventive jurisdiction with 
which the Magistrate is vested under this 
section serves as a powerful means to 
secure the interest of the community 
from injury at the hands of hardened 
offenders. The powers under ^ this 

tion should, however, be exercised wth 
caution and discretion,. ILR (1947) Kar 
322 (339) (DB) •* (*13) 14 Cri L Jour 6 
(21) (SB) (Cal) •* AIR 1948 Nag 28 (29) 
= 48 Cri L Jour 252 = ILR (1947) Nag 
237 ♦* 1967 Cur LJ 612 = 70 Pun LR 
805- 

(10) The security law is a hard law 

and ought not to be used as an engine 
of oppression and for oppressive purposM. 
(’01) 1901 Pun LR (Cr) No. 18 p. 35 
(DB) « (’98) 1898 Pun Re (Cr) No 4 
p. 9 (DB) •• AIR‘1930 All 37-'(37) * 31 
Cri L Jour 301 (DB) 1967 Cur U 612 
(613, 614) = 70 Pun LR 805. (The 

application of .provisions of Section Uv 
must be kept within its strict . 
bounds and care should be observed in® 
a person’s liberty is not fettered wbe 

the acts complained of do not fall wim" 

• • " 
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STATE AMENDMENTS 

applkadon to the State ot Gujarat, the amendment made in SecHon 110 k 
the same as that made in Maharadrtra-See Central Act XI of 198^ ZcUon 87 

^ a nr-*• 

Maharashtra: 

ta^e word^’pSnL ^tate®Governmenrf^lt 

this behalf Ta dZmcTZ.^T, ^ the State Government in 

1951, S. 2’and Schedde M53X Magistrafe."_Bom. Act XXIII of 

in Se®o"no*by X^aWmenH ^8 a -ade 

r; 

Section HO — Note 1 (contd.) 

Clauses (a) to (f) of the 


Ill) Where proceedings under this sec¬ 
tion are taken against a person after his 
release from jail where he was undergo¬ 
ing imprisonment in pursuance of a sen¬ 
tence for a substantive offence or for 
failure to furnish .security in pursuance 
of a prior order under this section, the 
Court should be careful to see that he 
lias naa sufficient locus paenitentiae to 
reform himself. It is not fair to run a 
“'in as a budmash before he has had 
sufficient opportunity of showing that he 
IS willing to adopt an honest course of 

2 Cri L Jour 86 (87) 
(All) ••AIR 1916 Cal 344 (347) = n 
Cn L Jour 185 (186) (DB) •• AIR 1917 
Oudh 850 (351) = 18 Cri L Jmir 710 •• 

m8^(DB)^‘°‘* ^ ^ 

(12) Where a Magistrate specified under 
this section receives information that a 

*®^al limits of his 
jurisdiction falls under one or other of 

the six cat^egories mentioned in the sec 

Uon, he should pass a preliminary order 

USa him under 

one or other of the clauses of this sec¬ 
tion. issue a summons or a warrant to 
him under Section 114, and then hold a 
judicial enquiry as to the truth or other- 
wise of the information on which he has 

OA^ r • ‘®26 Lah 45 (46) = 

r27^"=\i’7nT b^ 

^dicial and not executive. ILR (19471 
(29) 46, Qri L Jour 252 «* ILR ( 1947 ) 


?37 •• AIR 1919 Mad 633 (634) = 
19 Cn L Jour 905. 

(14) The Court cannot while sentencing 
nfT^^ to conviction for a substantive 

ffence, direct him to furnish security 
after his release without following the 

Procedure prescribed in this Chanfor 

^J®) 1 All 666 (668) ** ('81) 1881 All 

WN 154 (155) •• (’65) 2 Bom HCR (Cri 

39 (40) (DB) *• ('80) 1880 Pun Re cf 

^rr\ ** 1867 Pun Re 

(Cr) No. 34 p. 55 (DB). 

(15) A District Magistrate cannot, upon 
the receipt of a police-report that a per- 

leave the town at once on pain of being 

, 4 ^ character. AIR 1921 
All 145 (145) — 23 Cri L Jour 122. 

authorities responsible 
for the initiation of proceedings under 
this section should take care that the 
proceeding are not unnecessarily pro- 
^acted They should very seriously con¬ 
sider the propriety of clubbing together 

fnili imaginary, extending over a 

J nj? period of time and trying to prove 

AIr”iqJi®o®‘ waste of toe! 

apply IS made otherwise than by an 
order of a (Jourt. Article 22 has there- 
fore, no application to an order made 

*}0. 118 and 123 of iL 
£!{j® Procedure and the 

said sections have not been rendered 

‘ sei’seetioS l'o7!‘’“' 

(18) A joint trial of several nerson^ 

]3**631®®(532“ “ *“®*'“*’ ^ 1-ah 
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Punjab: Haryana: Chandigarh: 

In its application to the States of Punjab and Haryana and the Union Territory of 
Chandigarh, in Section 110, for the words “Magistrate of the first class”, substitute the 
words “Executive Magistrate of the first class.”—Punj. Act XXV of 1964, S. 2 and Sch., 
Pt. I, item (29) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 

Rajasthan: 

Abu Area.—In its application to the Abu area of the State of Rajasthan, the amend¬ 
ment made in Section 110 is the same as that made in (1) of Maharashtra—Central Act* 
XXXVII of 1956, Section 119 (1-11-1956). 


Union territories (except Chandigarh): 

In its application to the Union territories, in Section 110, for the words “a Magistrate 
of the first class”, substitute the words “an Executive Magistrate of the fust class”—Act 19 
of 1969, S. 3 and Schedule, item 30 (in Delhi, on 2-10-1969), 

West Bengal: 

For the words ‘Sub-Divisional Magistrate or Magistrate of the first class*, substitute 
Sub-divisional Executive Magistrate or Executive Magistrate of the first class'.—West 
Bengal Act 8 of 1970 Section 2 and Schedule, item 44. 


Section 110 (contd.) 

2. Proceedings under Sections 100 and 
110. — (1) The two Sections 109 and 110 
contemplate dilTerent classes of cases. A 
person cannot be ordered to be bound 
over in one and the same proceeding and 
on the same materials both under S. 109 
and this section, especiallv where • the 
pielirainary order under Section 112 is 
wilh regard to this section. AIR 1916 
Mad 657 (057) = 16 Cri L Jour 626 
(026) (DB) ** (’10) 11 Cri L Jour 50 
(50) (Mad). 

(See also AIR 1937 Rang 544 (544) = 
39 Cri L Jour 285.] 

(2) An order under this section cannot 
be passed while an order under Sec. 109 
is in force. (’04) I Cri L Jour 457 (459) 
(DB) (Cal). 

EBut see AIR 1929 Sind 166 (166, 167) 
= 30 Cri L Jour 849 (DB).] 

(3) A person called upon to give secu¬ 
rity under Section 109 and a person, call¬ 
ed upon to give security under this sec¬ 
tion caryiot be dealt with together during 
one and the same inquiry. (’05) 2 Cri L 
Jour 224 (225) = 8 Oudh Cas 91. 

3. Proceedings under SecUons 107 and 
HO. — (1) Where a Magistrate takes 
proceedings under this section and issues 
notice for a charge under Clause (e), he 
cannot after inquiry, pass an order for 
security under Section 107 without issu¬ 
ing a fresh notice under Section 112. 
The facts to be proved under Cl. (e) of 
this section and those to be proved under 
Section 107 are different. (’07) 30 Mad 
282 (283) = 5 Cri L Jour 397 (DB). 

[See (’84) 1884 All WN 54 (55).] 

(2) Where notice is issued to show 
cause why a person should not be bound 
over to keep the peace under Section 107, 
he cannot be directed, after inquiry, to 
execute a bond for good behaviour under 
this section. (’98) 25 Cal 798 (802) (DB). 

(3) Where after issuing summons under 
Section 107. the Magistrate took proceed¬ 


ings under this section and the evidence 
was recorded at length and the proper 
procedure as to trial of warrant cases 
was followed, and there was no prejudice 
to the parties, it was held to be a mere 
irregularity which was cured by the pro¬ 
visions of Section 537. (’13) 14 Cri L 

Jour 65 (65, 66) (Mad). 

(4) Simultaneous proceedings under 
Section 107 and Section 110 not illegal. 
1962 (1) Cr LJ 665 (666) (Pat). 

4. Proceedings under Sections 108 and 

110. — (1) The mere fact that the facts 

of a case fall within the purview of Sec^ 
tion 108 does not make this section in¬ 
applicable. AIR 1919 Cal 702 (705) « 19 
Cri L Jour 696 (DB). 

5. Section 401, I. P. C. and Section 110« 
— (1) Section 401 of the PCnal Code 
provides for the punishment of persons 
belonging to wandering or other gangs of 
persons assoefated together for the pur¬ 
pose of habitually committing theft or 
robbery. An order passed under this sec¬ 
tion is only preventive and is not one by 
way of punishment for any offence and 
hence it does not bar a prosecution for 
the substantive offence under Sec. 401 of 
the Penal Code. AIR 1920 Cal 87 (88) = 

21 Cri L Jour 386 (DB) (’12) 13 Cn 
L Jour 799 (800) (Puni). (The fact that 
accused had at one time been bound 
over under Section HO is itnmaterlal for 
a conviction under Section 401, Penal 
Code.) 

[See AIR 1934 Sind 195 (196) = 36 Cri . 
L Jour 326 (DB).] 

(2) Under Section 401, Penal Code, it 
Is necessary to prove that several per¬ 
sons have associated together forming a 
gang for the purpose of habitually com¬ 
mitting theft or robbery and their actiyi* 
ties have in fact materialized into active 
robberies and thefts or attempts at such 
offences, whereas under Section HO, Cn- 
minal P. C., evidence of strong suspicion 
and evil repute that such person or 
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Secllon 110 — Note 5 (contd.) 

persons engage in criminal activities is 

render them liable. AIR 1947 
Oudh 86 (87) = 47 Cri L Jour 1019. 

InformnUon”, — fi) Before 

action under this 

section he should have information that 

proceeded against 
75'T/7’, 

( 2 ) There is, no limitation as to the 
nalme of the information to be received 
01 as to the manner in which the infor¬ 
mation IS to be communicated or as 

All 479^^ ^ = 27 

A IP 1040 information.) *• 

367 nR) Cri L Jour 

ill R noA•;^ information.) ** 

I^LR (1947) Kar 322 f335) (DB). (Source 

" ]22) (SB) (Cal), (Do.) ♦* AIR Ipoo 
foo ^ (Dtf). 

There is not anv quantum of in- 
forrnation a necessary condition for the 

action. AIR 1907 
Oudh 306 (307) = 28 Cri L Jour III 

Magistrate receives information 
of the barest kind to the effect that a 
person is a habitual thief, it is within his 
powers to take action under this secCon 
and the legality of the action cannot be 

undoubtedly a pru- 
^nt Magistrate might not consider infor¬ 
mation sufficient to cause him to 
take action under the preventive sections 
unless it gave substantial de?airs agS 

306 9 a“®rt Oudh 

AIR loJi n ^ '^‘*4 ^DB) •• 

Jo?r 49 ® Cri L 


• Ti^® .Magistrate is bound to enoutre 
judicinllv into the truth of the informa 
tion under Section 117 and should eJ^? 
cise a proper discretion and see that 

AIR 2if4 Eiri 

46 Cri L Jour 767 (DB). 

‘J'", 385 (387, 388) 

1956 Cn L Jour 712 (DB)J 

(6) The Magistrate can, if he thlnk^i n» 

“'h before p?Jceed: 

ing under Section 112 o r^: r 

462 (462, 463) = ,|o5 'up^^ k^'a^u.^rc? 

f memorandum was sent bv 
the tenant* of a zamindar alleging sevc^ 
Sni .afitoist' him and the report of the 

th^ elleeatioL S 

that the District Magistrate wits not fusli- 


Sf'^fh'r basis 

“i 25* 

=^ircr'ru 8 u.r* 

iLfi 5 . J?® . ^"formation on which the 
Magistrate institutes proceedings cannot 

s^phf^ against the person 

= a^'’^)) ?7l^- ' ‘ 

(163)**(DbT.]'"'‘’ ® 

“'J*****" t*»e toeal limits of bis |urls- 

fhp* np* ~ section require.? that 

the person proceeded against should be 
within the local limits of the Magistrate’s 

at the time when proceedings 
are taken against him. Otherwise, the 
Magistrate cannot take action under this 
section, air 194() Bom 204 (204. 20.5) = 
41 Cn LJ 686 (DB) *» f^06) 3 Cri II 
246 (246. 247) (DB) (Cal) - AIR 1931 
Cal 6o (65) = 32 Cri LJ 425 '(DB). 

( 2 ) Where proceedings under this sec- 

n?J! ‘.nMituted against A in Barisal 

in *fh * ® .iail at Calcutta 

on the date of the making of the report 

m the police on which report the pro¬ 
ceedings were founded, it was held that \ 

bon iurisdlc- 

ln3 Magistrate of Barisal District 

and therefore he had no jurisdiction to 
mstiliite the proceedings. (’28) 29 Cri 1 I 

246 (247) (DB) (^Sn. ** * ^ 

‘h.®^.Mogis'?P?s ‘'juniJTion"'Sf "a pt/son 

within such jurisdiction although he may 

/qni 1^43 Nag 88 

^A *4 y ** air 19-10 Bom 
204 (205) » 41 Cn LJ 688 (DB). 

person has gone even tempo¬ 
rarily out of the jurisdiction of the 
ftlagistrale he cannot proceed against the 

air 1948 All 

(5) It is necessary that thp n«>rcnr. 

hmits ^of M *he local 

AIR* iQ^a 0 ® lurisdiction. 

532 38 Cn LJ 144 (2) ( 145 ) = 17 

Lah 453 - AIR 1934 Mad 255 ( 256 ) 

162 ^(163^” **.AIH 1932 All 

AIR l'93?' CaT 6 ? ,65)"= u 

tl Cri LJ 438 (442) = 

il?'86k7? AIR lltl 

A • » Y ~ Cn LJ 86 *♦ ('07) 5 

C**? LJ 249 (251) (DB) (Bom) 

Jlr 

fBut see (’01) igoi Pun Re (Cr) No 19 
(■dB) ] *’ ciS* 993 ,9M) 
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Section 110 — Note 7 (contd.) 

Cri LJ 82 ** AIR 1937 Cal 520 <521) = 
38 Cri LJ 1078 *♦ (’36) 17 Lah 453 (454, 
455) = 38 Cri LJ 144 (2). (27 Cal 993, 
Dissented from.) 

(7) The presence must be at the time 

when the proceedings are initiated. The 
mere fact that the accused .was presented 
at a certain place is not sufficient to give 
iurisdiction to the Magistrate of that 
place to start proceedings against him 
subsequently. AIR 1943 Nag 88 (90) = 

44 Cri LJ 82 *♦ AIR 1937 Cal 520 (521) 
= 38 Cri LJ 1078. 

(8) The mere fact that a person is 
undergoing a sentence of imprisonment in 
jail within the local limits of the juris¬ 
diction of a Magistrate is no ground for 
holding that he is not within such limits. 
AIR 1916 Low Bur 1 (2) = 17 Cri LJ 
88 (90) (FB). (Overruling 4 Low Bur 
Rul 148 = 7 Cri LJ 447.) 

(9) Where a person within the local 
limits of the iurisdiction of a Magistrate 
is arrested and brought before him, the 
latter can take proceedings against such 
person irrespective of the question whe¬ 
ther the arrest was legal or not. (’04) 1 
Cri LJ 535 (537) = 31 Cal 557 (DB). 

(10) In order to give jurisdiction to a 

Magistrate the presence of the accused 
within the local limits of his jurisdiction 
must be voluntary and not one under 
compulsion. A person attending the 
Magistrate’s Court in <medience to a 
summons in connexion with another 
case or a person brought within the juris¬ 
diction of the Magistrate under arrest for 
some other purpose, cannot be proceeded 
against by the Magistrate under Sections 
107 to 110. AIR 1932 All 162 (163) = 33 
Cri LJ 230 •* (’99) 23 Bom 32 (35) (DB) 
•• (’85) 1885 Pun Re (Cr) No. 43 p. 89 
(DB) (’84) 1884 All WN 85 (85). 

[But see AIR 1937 Nag 70 (71) = 38 
Cri LJ 447 *♦ AIR 1919 Cal 460 (461) = 

20 Cri LJ 133 (DB) ** AIR 1919 Cal 702 

(705) = 19 Cri LJ 626 (DB).] 

(11) Where the accused ordinarily 

resides within the jurisdiction of a Magis¬ 
trate, the mere fact that he absconds and 
is brought back forcibly within the limits 
of such jurisdiction does not deprive the 
Magistrate of bis power to proceed 

against him. AIR 1929 Sind 166 (166) = 
30 Cri LJ 849 (DB). 

[See also AIR 1917 Low Bur 140 (141)* 
= 17 Cri LJ 319.1 

(12) Proceedings under Sections 107 to 
110 initiated by a Magistrate not having 
local jurisdiction are without jurisdiction 
and must be set aside. AIR 1918 Mad 
655 (557) = 18 Cri LJ 878 (DB) •* (’09) 
1 Ind Cas 78 (79) = 9 Cri LJ 148 (DB) 
(Cal) •• 1962 (1) Cr LJ 386 (387). (The 
defect viz., illeg^ity cannot be cured 
by transfer of case to proper Magistrate.) 

[But see AIR 1937 Nag. 70 (71) = 38 
Cri LJ 447. (Section 531 will apply.) ** 


AIR 1926 All 767 (768) = 27 Cri LJ 
1132. (Do.)] 

(13) An inquiry held by a Magistrate 
at a place outside his local limits of his 
jurisdiction is without iurisdiction. (’05) 
3 Cri LJ 246 (247) (DB) (Cal). 

(14) A Magistrate whose local jurisdic¬ 

tion has not been defined under Sec. 12 
has jurisdiction throughout the district. 
AIR 1932 Cal 864 (864) = 33 Cri LJ 

858 (DB) ** AIR 1921 Oudh 162 (1621 = 
22 Cri LJ 713. 

(15) It is competent for a Sub-divi¬ 
sional Magistrate who as a first class 
Magistrate has also territorial jurisdic¬ 
tion over the entire district to demand 
security under this section even from a 
person who is not residing within his 
sub-division provided that he is residing 
within the district. 1962 (1) Cri LJ 386 
(387) = 1961 All LJ 179. 

8. General Jurisdiction of the Magis- 
*rate. — (1) The section empowers only 
the Magistrates mentioned therein to deal 
with cases arising under it. Orders made 
by any other Magistrate are inyalid and 
without iurisdiction. AIR 1916 All 222 
(222) = 17 Cri LJ 141 (142). 

(2) A first class Magistrate not speci¬ 
ally empowered under this section can¬ 
not exercise jurisdiction thereunder. (’96) 
1896 Rat 838 (838) (DB) ** AIR 1933 All 
676 (677) = 35 Cri LJ 218. 

(3) It was held that the proceedings 
under this section should be disposed of 
by the Magistrate by whom they were 
initiated; conseqruently a first class Magis¬ 
trate before whom proceedings under 
this section were initiated could not, 
after recording evidence, send up the 
proceedings to the District Magistrate and 
the latter could not act imder Section 27 
of the Bombay Regulation, 12 of 1827, 
and place restrictions upon the liberty of 
the accused. (’1!^ 13 Cri LJ 748 ( 748) 
(DB) (Bom). 

0. 'Ts by habit a robber, house-brea¬ 
ker”, etc. — Clause (a). — (1) To sus¬ 
tain a charge under Clause (a), the per¬ 
son proceeded against must be proved 
to be by habit a robber, house-breaker, 
thief or forger. AIR 1939 Lah 269 (270) 
= 40 Cri LJ 753 ♦* (’01) 3 Bom LR 269 
(270) (DB) *• AIR 1924 Pat 498 (499) = 
25 Cri LJ 35. 

(2) The word "habit” implies a ten¬ 
dency or capacity resulting from the re¬ 
petition of the same acts. It implies 
quent practice or use and connotes de¬ 
pravity of character as evidenced by the 
frequent repetition or commission ^ 
offences referred to in the section., AIR 
1927 Pat 126 (128) = 28 Cri LJ 35^. 

(3) The word "habit” should. not be 
restricted to mean inclination nature. 
It means a persistence in doblff* an act» 
a fact which is capable of proof by adduc¬ 
ing evidence of ' the comndfsion of a 
number of similar acts* AIR 1924 

19 (21) * 2& Cri LJ 60. 
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(4) Habit has to be proved by a^gre- 
gate of ^ facts and mere suspicion or com¬ 
plicity in isolated offences is not evi¬ 
dence of habit, unless there is direct evi¬ 
dence to establish his complicity in such 
cases as to lead to a reasonable and defi¬ 
nite conclusion that a person is a habi¬ 
tual thief. The evidence must be specific 
and relate to particular instances within 
T knowledge of witnesses. AIR 1930 

3^5 (346) = 32 Cri LJ 62 *• AIR 
}924 Pat 500 (501) = 25 Cri LJ 985 •» 
(71) 6 Mad HCR 120 (121) (DB). 

[S^ee also AIR 1939 Lah 269 (270) = 

** (’37) 38 Cri LJ 889 

(890) (DB) (Oudh).] 

(5) By habitual thief or robber is 
meant a person who has committed thefts 
or roWjenes in the past and is ready to 
commit them again whenever he gets an 
opportunity. (’93) Rat 639 (642) (DB), 

a man was of 
a bad character and had been sent to 
, 1^1 or was once convicted of theft, or 
that he associated with a thief or a bad 
character, or that a police-officer gave it 
as his opinion that he was a habitual 
thief, was held not to be sufficient for 

/'mi"? S''®*’ clause. 

(01) 3 Bom LR 269 (270) (DB). (Previ- 

“ Cri LJ 638 (638) 
1934 All 735 

(737) 36 Cri LJ 33. (Previous convic- 

l 1933 All 859 

(860) -- 35 Cri LJ 435. (Association with 
bad characters.) f*07) 6 Cri LJ 4n^ 
(404) (DB) (Cal). (Mere association is 

( Ill 12 Cri LJ 542 
inti (Oudh). (Association.) »* AIR 
1930 Nag 148 (148, 149) = 31 Cri LJ 
165. (Habitual thief in opinion of police.) 

(7) Where the charge against a person 
IS that he is a habitual robber, the fact 
that he gathers bad characters at his 
house does not go far enough to be in 
i^elf relevant. It would be necessary to 
show that the bad characters were rob¬ 
bers or have been gathered there for the 
purposes of committing robbery or theft 

®94 (696) =» 26 Cri LJ 1130 

(LIB). 

(8) Where the only evidence against a 
person was that he was found hiding 
himself in a bush and when his person 
was searched certain articles not claimed 

UDon 

charged with any 

wllhl« habitual offender 

this clause, (’ll) 

12 Cn LJ 359 (359) (Mad). 

» person is by habit 

fi, robber, etc., can be proved by 

the evidence of general repute. It is not 
necessa^, m order to bind over a per. 
son under this section on the ground of 
hy habit a thief, etc., that a 

of previous convictions 
should be proved against him. AIR 1938 


= 39 Cri LJ 599 AIR 

mm (^92) = 39 Cri LJ 898 

(DB). 

19 'c'rl = 

(10) This section does not nullify Sec- 

bon 50 of the Evidence Act. AIR 1940 
?i?2? “ 1940 Rang LR 562 

(Dd), 

(11) The fact that the allegations in¬ 
volve the imputation of a substantive 
offence to the person proceeded against 
IS no bar to proceedings under the sec 
tion when otherwise such proceedings 
will lie. Where a person is charged with 
being a member of a gang of dacoits or 
robbers, he can be prosecuted for an 
offence under Section 400 or Section 401. 
Penal Code. But this will not preclude 
security proceedings being started under 

®®^hon against such a person. AIR 
1930 All 274 (275) = 31 Cri LJ 627 

i^99 All 813 = 30 Cri LJ 
1086, OverriiJed*) 

{12)JHabituaI forger. — The words “or 

K" *^^^***! newly 

added by the Amending Act, 18 of 1923 

and a habitual forger can be proceeded 

against under this section. See AIR 1914 

ph 575 (576) = 16 Cri LJ 136. (Which ‘ 

is not good law in view of the amend- 

ment by Act 18 of 1923.) 

10. Habitual receiver of stolen property 
Clause fb). — (i) jo substantiate a 
charge under this clause, it must be 

u 2'®? person proceeded against 

IS a habitual receiver of stolen property 
knowing the same to be stolen. This 
may be proved by adducing evidence of 
general repute. No specific offence need 

P 2^(28). * *9 

(2) Mere rumours and suspicions are 
not, however, enough to substantiate a 
charge under this clause. (' 21 ) 60 InH 

“ LJ 289 (Lah). 

(31 Where the persons proceeded 
against belonged to a class of people 
called Mewatis who were considered ^to 
be persons occupying themselves in 

®" Pf°Perty and offences of 
similar nature and the villagers were in 
considerable terror of these Mewatis it 

s^sL^n'^ r®® suffSt* to 

ihi ^®‘"^ tangible evidence 

that they were receivers of stolen nm. 

perty. (’051 2 Cri LJ 88 (89) (A™. 

thIeVes P*'®^*'** "" harbours 

loieves, etc. — Clause (c), — (n Whero 
a man, from motives of humanity and 
without any intention ‘ of enabling the 
fugitive to escape from justice, gives him 
food and surgical assistance while he 
was wounded, it has been held that he is 
not liable to be bound over under this 
^ ^9) 11 Cri LJ 490 (492) = 1910 
Upp Bur Rul (1st Qr Cr PC) 4/ 

■ that a landlord has ten¬ 

ants of bad character, that he lends. 
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money or paddy to them whenever they 
are in difficulties because they are his 
tenants, and that he settles disputes be¬ 
tween two men one of whom is a thief 
and the other is not. is not sufficient to 
make him liable under this clause (’07) 
6 Cal LJ 711 (712) = 6 Cri LJ 403 (DB). 

(3) The mere association with a gang 

of dacoits or the failure to oppose them 
or give assistance to the police when the 
gang settled in the neighbourhood is not 
sufficient to justify action under this 
clause. AIR 1915 All 464 (465) 16 Cri 

LJ 805. 

(4) The manager of a public shrine 
which does not belong to him and is not 
under his exclusive control and which is 
also open to the public cannot be called 
upon to furnish security under this 
clause, although some thieves have been 
arrested in the shrine on several occa¬ 
sions and it is gencrallv used as a gamb¬ 
ling resort visited by bad characters, in¬ 
asmuch as the shrine is not his house 
and he cannot be said to harbour thieves. 
(10) 11 Cri LJ 603 (604) (Lah). 

(5) The mere fact that the person pro¬ 
ceeded against derived his subsistence 
from keeping prostitutes in his house al¬ 
though sometimes thieves visited his 
house was not a sufficient ground to 
justify an action under this clause. (’81) 
1881 Pun Re (Cr)No. 2 p. 2 (DB). 

(6) Where the evidence amounted to 
nothing more than that some persons 
said to be of bad character had been 
.seen on occasions at the kothar where 
the accused did his work, it was held 
that the Court was not justified in hold¬ 
ing that the accused habitually protected 
and harboured thieves. (’12) 13 Cri LJ 
760 (762) = 15 Oudh Cas 263. 

(7) Where thieves have been living 
with A, his son B cannot be held guilty 
of harbouring them. AIR 1934 Lah 62 
(63) = 35 Cri LJ 653. 

(8) It is necessary to prove that the 

person proceeded against is by hahil pro¬ 
tector or harbourer of thieves. Isolated 
cases are not sufficient to prove the habit 
or character. One o- two cases may not 
be sufficient, but a number of similar 
incidents cease to be isolated facts and 
become evidence of the habit or charac¬ 
ter. How many facts have to be proved 
to enable the Court to draw a reason¬ 
able inference of habit cannot be laid 
down by any hard and fast rule; it de¬ 
pends on the facts and circumstances of 
each case. AIR 1933 Pat 189 (190) «= 

34 Cri LJ 643. 

(9) A person cannot be called upon to 
give security under this clause for har¬ 
bouring dacoits. Such a person should be 
dealt with under Section 216A of the 
Penal Code for a substantive offence 
AIR 1928 All 062 (684) = 30 Cri LJ 
694. 


12. Habitual offender — Clause (d). — 

(I) Where a person repeatedly and per- 
sistcnllv committed acts of extortion 
which consisted of compelling the mcr- 
chants to sign agreements not to import 
foreign cloth by resort to picketing and 
the levying of fines and by also resorting 
to picketing in the case of merchants 
who traded in such cloth, it was held 
that he was liable to be bound over 
under this clause. AIR 1924 Nag 19 (211 
= 25 Cri LJ 60. « i i 

(2) This clause does not apply to a 
person who has a reputation of habitu* 
ally bringing false claims in a Civil Court 
though such a person may be punishable 
under Section 209 of the Penal Code; but 
he does not by so doing commit the 
offence either of extortion or of attempt¬ 
ing to commit extortion. AIR 1917 Oud)» 
117 (118) = 18 Cri LJ 651 (652) ** AIR 
1917 Nag 32 (32) = 19 Cri LJ 885. 

(3) This section will apply only if the 
person commits offences habitually 
against people in general. 1962 (1) Cr LI 
665 (666) (Pat). 

13. Offences involving a breach of the 
peace— Clause (e), — (1) A person can¬ 
not be bound over under this clause un¬ 
less it is found that he has habitually 
committed or attempted to commit or 
abetted the commission of offences in¬ 
volving a breach of the peace. AIR 1940 
Rang 95 (96) = 41 Cri LJ 495 •* AIR 
1938 Mad 591 (592) = 39 Gri LJ 898 
(DB). 

(2) To sustain a charge under, this 
clause proof of previous convictions for 
offences involving breach of peace is not 
necessary. AIR 1953 ;Trav-Co231 (Pr4) = 
ILR (1953) Trav-Co 263 = 1953 Cri LJ 
1246 (DB). 

(3) Where it was found that the naib 

of two co-sharer zamindars who were 
brothers had led several riots in their 
interests and had been convicted in 
several cases and that certain lathials 
were always employed to help their 
cause, if was held that one of the bro¬ 
thers who was the muktear practising 
and residing out of the place and who 
was shown not to have been implicated 
in the acts ought not to have been bound 
over, but that the other who resided at 
the place and whose complicity was esta¬ 
blished was righty bound over under this 
clause. (’10) 12 Cri LJ 164 (166) = 38 

Cal 156 (DB). 

(4) Where a person being aware that 
violence is the reasonable outcome of 
the doctrine he preaches, conducts a pro¬ 
paganda against forces of law and order 
and instigates breaches of the peace, he 
is an abettor of an offence involving a 
breach of the peace "^nd can be bound 
over xmder this clause. AIR 1931 Cal 18 
(19. 22) = 32 Cri LJ 593 (DB). 

[See* also (’04) 1 Cri U 438. (441) « 

31 Cal 419 (DB).] * 

(5) Where an order binding oyer a 
person under cl. (f) was passed and on 
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appeal the District Magistrate found that 
cl. (e) was more appropriate, it was held 
Ih&t inasmuch as cl. (f) described the 
in cl. (e) in an aggravated form, 
the District Magistrate had power to re¬ 
duce the security and pass an order 
under this clause. AIR 1920 Nag 67 (67) 
= 21 Cri LJ 352. 


(6) There is no warrant in law for the 
view that because the complaints against 
a person are ail made by his relations 
action under this clause cannot be main¬ 
tained against him. AIR 1953 Trav-Co 231 
(Pr 6) = ILR (1953) Trav-Co 253 = 

1953 Cri LJ 1246 (DB). 


(7) Witnesses who can depose about 
good or bad character of a person are 
witnesses who live in same village or in 
neighbouring village and their statement 
cannot be discarded merely because they 
live in same village or in neighouring 
village. 1966 All WR (HC) 729 (730) = 
1966 All Cri R 455. 

(8) Habitual offender or dangerous 
character — M€rc suspicion cannot am¬ 
ount to proof — In case of evidence of 
general repute prosecution-evidence des¬ 
pite defence-evidence in rebuttal may be 
accepted if defence-evidence is not fit to 
be acted upon or if prosecution-evidence 
IS supported by evidence of specific in¬ 
stances of commission of offences or bv 
evidence of previous convictions. 1966 All 
WR (HC) 729 (730) = 1906 All Cr B 
455. 


14. Desperate and dangerous character 
• Clause (I), — ( 1 ) A man of desperate 
and dangerous character -means a person 
who shows such a reckless disregard of 
the safety of the person or the pro¬ 
perty of his neighbours that his being at 
large without securil,v would be detri¬ 
mental to the community. AIR 1918’All 
318 (319) = 19 Cri IJ 781 •• AIR 1934 
Cal 482 (485) = 35 Cri LJ 952 (DB). 

(2) Where certain tenants formed them¬ 
selves into a party to < ompel the zamin- 
dar to settle with them certain lands 
which were thrown out bv a river into 
the zamindari tract and agreed to divide 
the lands amongst all of them and many 
loots and assaults were committed by 
them against the zamindar and the recal¬ 
citrant members, it was held that action 
could be taken against the tenants under 
this clause. AIR 1927 Pal 126 (129, 130) 

6 Pat 1. 

(3) Where it was proved that a person 
was associating with a number of .persons 
who were known to be members of a re 
volutionary party and there were indica¬ 
tions that he was in sympathy with them, 
it was held that he could be bound over 
under this clause. AIR 1933 All 674 (674) 
== 35 Cri LJ 284. 

. .(4),.Where a person who was present 
in the precincts of the Courli was proved 
to hare threatened ao' assessor and 


warned him Ihnl If he did not give his 
opinion in favour of the accused he 
would be killed by pistol or bomb, it was 
field that he was a desperate and danger- 

(5) A person who threatens and beaks 
people can certainly be called a despe¬ 
rate and dangerous character. AIR 1942 
Oudh 356 (358) = 43 Cri LJ 398 AIR 
1949 All 12 (13) = 50 Cri LJ 22. 

(6) The mere fact that a person hap- 
pens to be of a litigious disposi tion or is 
a habitual gambler or opium .smoker or 

15 of a quarrelsome and turbulent nature 
or is a general nuisance to his. neighbours 
or IS a smuggler or incites the members 
ot an association to demand a higher rale 
of wages, cannot make him a de.sperale 
and dangerous character wiihin the 
meaning of this clause. AIR 1930 Lah 
1051 (1054) = 32 Cri LJ 271. (Litigious 
disposition.) AIR 1918 All 318 (319) = 

** 1880 Pun 

Re (Cr) No. 33. p. 80 (DB). (Habitual 

gambler and opium smoker — Overruled 
on another point by 1881 Pun Re (Cri 

** *^81 All 437 (4381 

■" Cri LJ 1070. (Quarrel.some and of 
turbulent nature.) ** AIR 1948 Nag 28 

^ (19471 Nag 

237. (Do.) •* AIR 1915 All 352 (353) - 

16 Cn LJ 582. (General miisanre.) 

f®2) = 36 Cri L.J 1127 

** 1940 Rang 95 

(96) — 41 Cn LJ 495. (Inciting people 
to demand higher wages.) 

(6A) Clauses (a) to (e) deal with a 
person who had in the past committed 
serious crime or is an habitual offender 
Clause (f) has to be read efusdem generis 
^nd cannot possibly apply to a person 
who in a mood of drunkenness is inclin¬ 
ed to give offence to other persons but 
has not actually had proved to have 
made good his threat to commit an 
offence. 1967 Cur LJ 612 (613) = 70 

Pun LR 805. 

(7) Where it was found that the per¬ 
sons proceeded against had made them- 
selves objectionable in the neighbourhood 
and had been annoying the villagers in 
various ways by kicking at their doors 
at night and throwing brickbats on the 
roofs and annoying respectable women. 

It was held that they were not liable to 

cll'’wN^4^'■(2aSK" ' 

(8) The mere fact that a person was 
caught while commilling adultery or. 
that he committed an assault for which 
he was tried and acquitted, was held noi 
to be a circumstance which would* make 
him a dangerous and desperate charac- 

tT k '“I (1054) = 32 Cri 

LJ 27MCaught while commilling adul- 

L'*® , }' “u ^ (664) 

l^ad). (Acquittal on charge of assault.) 

(9) The ihere fact that s6me bases 
were instituted against the peRtloneF^'or 
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that some cases were instituted against 
him and he was discharged is not enough 
to enable the Magistrate to come to an 
adverse conclusion against the petitioner 
in re>pecl of his character. AIR 1956 Bom 
385 (387) =* 1956 Cri LJ 712 (DB). 

(10) Where evidence is admissible and 
has been admitted ito show that man is 
a habitual offender under other clauses 
of this section andi he is also being pro¬ 
ceeded against under this clause, it is a 
mere inference of fact from the nature 
of the offences as to whether he is not 
also a dangerous and desperate charac¬ 
ter. ('09) 10 Cri LJ 460 (462) (DB) (Cal). 

(11) A person who is a leader of local 
factions responsible for constant threat 
and bullying, is nonetheless dangerous to 
the community because he lives in a 
house and owns land, and clauses (e) 
and (f) of this section apply to such a 
type of person. AIR 1938 Mad 448 (449) 
= 39 Cri LJ 595. 


(12) The characteristic of being a des¬ 
perate and dangerous character is a per- 
sonal attribute and should be proved 
against every individual charged with 
that attribute. AIR 1951 Orissa 277 (278) 
(Pr 3) = ILR (1949) 1 Cut 751 = 62 Cri 
LJ 848 *• (1967) 2 Andh WR 223 (224, 
225) - 1967 Mad LJ (Cri) 707 (709). 

(13) Persons carrying lathis to protect 
themselves from an attack by a gang of 
ruffians cannot be said to be desperate 
and dangerous men. AIR 1948 Cal 107 
(107) = 48 Cri LJ 541. 


(14) Where the petitioner high-handed¬ 
ly committed acts of mischief or assault 
on no^ le.ss than four occasions in a 
months time and terrorised his victims, 
for no other reason except that they 
actively belonged to an opposite political 
party and the normal fear of prosecution 
and punishment for offences committed 
has no deterrent j effect on him because he 
IS able to instil such apprehension in his 
victims as to prevent them from making 
complaints, the Court is justified in find- 
mg that he is _ so desperate or dangerous 
as to render his being at large without 
security hazardous to the community and 
in demanding security for him AIR 1957 
Andh Pra 268 (Pr 8) = 1957 Cri LJ 826. 

(15) In a proceeding under Section 110, 
to dispense with the necessity of an en¬ 
quiry by the Magistrate there must be a 
clear admission by the accused of all the 
elements which make up the. subject- 
matter of the charge. To constitute an 
admission of the charge against him 
under Section 110 (e) and (f), the ac¬ 
cused must admit all the necessary in¬ 
gredients for holding that clauses (e) and 
(f) of the section apply. I960 Ker LT 54 
(55) = 1959 Ker LJ 1293. 


Practice Arrest and detention. —r 

(1) Proceedings under this section may 
-^llow an arrest under Sec, 55. AIR 1930 
Pat 103 (104) = 31 Cri LJ 717 •• (*13) 
14 Cri LJ 618 (618) = 35 All 407. 


(2) Where a police-officer arrests a 
person with a view to take proceedings 
under this section, he should specify one 
of the causes given in Sec. 55 although 
it may be that for the cause so stated he 
intends to proceed under this section. AIR 
1926 Sind 190 (191) = 27 Cri LJ 628 
(DB). 


(3) A Magistrate should not detain a 
person in custody imtil the police are 
able to make out a case against him 
under this section specially where be has 
been arrested on suspicion in a cognizbie 
offence and no case is made out against 
him. AIR 1921 All 278 (280) = 32 Cri LJ 
115« 


(4) In an enquiry under this section, 
the Magistrate derives jurisdiction to issue 
a warrant only after he has the necessary 
information and passes the preliminary 
order under Sec. 112. AIR 1926 Sind 288 
(289) = 27 Cri LJ 935 ** AIR 1920 AU 
268 (269) = 22 Cri LJ 228 (229). 

(5) Where the police reported against 

a person to the Magistrate imder this sec¬ 
tion and the latter neither issued sum¬ 
mons nor warrant, it was held that the 
subsequent arrest by the police was un¬ 
authorized. AIR 1925 Lah 623 (623) = 

26 Cri LJ 1360. 

(6) In enquiry under Section 110, ac¬ 
cused declined to cross-examine witnesses 
and stated specifically that he would not 
adduce defence evidence, it was held 
that no prejudice was caused to the ac¬ 
cused and enquiry was not vitiated. 1961 
BLJR 528 (529). 

16. Bond for aecurlfy. — (1) In pro¬ 
ceedings under this section a police-offi¬ 
cer is not authorized to take a bond for 
the production of a person before the 
police. AIR 1925 Lah 152 (152) = 25 

Cri LJ 712. 

(2) A surety in a bond for good beha¬ 
viour imder Section 110 of the Code of 
Criminal Procedure takes a serious res* 
ponsibility. To see that the person hound 
over keeps good behaviour is the essence 
of the bond and the person who under¬ 
takes the responsibility must take the 
consequences. The fact' that the person 
bound over has been pimished for the 
breach of the conditions of the bond 
has no bearing on the responsibility of 
the surety, nor will the question that 
leniency has been shown to that person 
in the matter of imposing fine be of any 
avail to the surety for mitigating his 
own liability under the bond. AIR 1962 
Madh Pra 317 (318) = 1961 Jab LJ 1174 
= 1962 (2) Cr LJ 498. 

17. Application of Section 54 of Evi¬ 
dence Act, 1872. — (1) In a proceeding 
under Section 110 Cr. P. C. the bad 
character of the person is itself a fact 
in issue. That being so. Section 54 of 
Evidence Act has no application. There¬ 
fore, the objection that such evidence is 
not admissible under Section 54 cannot 
be entertained. 1961 BLJR 538 (529). 
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in. Proviso as to European vagrants.—[Repealed bv the Criminal Law 

Amendment Act, 1923 (XII of 1923), Section 8.} 

NOTE,——The repealed section ran as followe 

111. The provisions of Sections 109 and 110 do not apply to European British 

subjects in cases where they may be dealt with under the Eurooean 
Vagrancy Act, 1874.” 

112. Order to be made.—When a Magistrate acfing under Section 107 
Section 108, Section 109 or Section 110 deems it necessary to require any person 
to show cause under such section, he shall make an order in writing setting 
forth the substance of the information received, the amount of the bond to be 

executed, the term for which it is to be in force, and the number, character and 
Class ot sureties (if any) required. 

1 861^-i~283: SOO; 306? ~ 

SECTION 112 — SYNOPSIS 
1« Scope. 

(a) Proceedings under this section. 

2. Substance of the information. 

3. Amount of the bond to be execut¬ 

ed. 

4. Character and class of sureties. 

(a) Period of security. 

5. Amendment of order. 

6. Effect of non-compliance with the 

section. 

7. Joint order against two or more 

persons. 

8. Security against person in imprison¬ 

ment. 

8. Order* If a public document. 

10. Proceedings under Sections 110, 107 
and 112. - 


1. Scope.— (1) Where a Magistrate 

gets information of the kind specified 
In Section 107, Section 108, Section 109 
or Section 110, the first thing that he 
should do is to pass an order in writing 
under this section against the person 
concerned. AIR 1914 All 466 (466, 467) 

^ 288 ** AIR 1957 All 

189 (192) = 1957 Cri L Jour 427 ** AIR 
1920 All 268 (269, 270) = 22 Cri L Jour 

A = (1968) 

2 Andh WR 152. 

2. Order under Section 112 not read 
over to person present in Court — Order 
u^er Section 117 (3) is without juris- 
dirtxon. AIR 1966 J and K 29 (30) = 
196? Cri LJ 145 = 1966 Kash LJ 1 

AIR 1967 Delhi 31 (34) = 1967 Cri LJ 
VqD* 

(3) The order should be served on 
person under Section 114 and Sec. 115, 
or, If he Is present in Court, it should 

to him under Section 113, 
so that he may have an opportunity to 
show cause why the proceedings should 
not be taken against him. (1874) 22 

** air 1957 
L Jour 427 

** J2IS ?? ^ (Cr) 50 (50) (DB) 

•* (1885) 11 Cal 13 (14) (DB). 


(4) The provisions of the section 
strictly complied with. AIR 
1953 Cal 109 (Pr. 13) = 1953 Cri L Jour 
344 (DB) •* AIR 1924 All 695 (695) = 

^ Jo^r 430 =** AIR 1940 Mad 23 
(25) = 41 Cri L Jour 238 (FB). 

ij 7^^ order need not set forth a 
list of the witnesses in support .of the 
proceeding. (1907) 7 Cri L Jour 146 
(150) = 35 Cal 243 (DB) ** (1913) 14 Cri 
L Jour 5 (22) (SB) (Cal). 

(6) A condition that the person pro¬ 
ceeded against should undertake that no 
attempt would be made .by them or 
their agents to realize rent by force 

that nothing would be done to in¬ 
duce a breach of the peace, could not 
be imposed in an order under this sec. 

m2\ ^ ^ ^^9) 

(7) An order under this section can 
only be made by the Magistrate taking 
cognizance under Section 107. AIR 1953 
C^l 109 (114) = 1953 Cri L Jour 344 
(DB). 

(8) The procedure provided by this 
section and Section 117 must be follow¬ 
ed where it is intended to take pre- 
ventive action under Section 7 of the 
Burma Habitual Offenders Restriction 
Act, 1919. AIR 1925 Rang 69 (70) = 26 
Cri L Jour 417. 

I (a)* Proceedings under the section* 
— (1) Magistrate can drop a proceeding 
even after a formal order under Sec¬ 
tion 112 is drawn up and before en- 
qui^ under Section 117 is held, if on 
fresh material placed before him no 
breach of peace is apprehended. But he 
cannot drop the proceedings on the old 
material along with some assumptions. 
1963 (2) Cr LJ 840 (840) (Patna). 

(2) Past misconduct of person pro¬ 
ceeded against is not sufficient to justify 

order under Section 112. 
1970 Cri LJ 111 (112) = 1988 2 Mys LJ 

Ovl* 

(3) Where on the face of it the prell- 
minary order does not show that there 
WM-a likelihood of breach of peace 
being caused the preliminary order can- 
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not be sustained. 1970 Cr LJ 111 (112) 

= (1968J 2 Mys LJ 551. 

l4) The mention of Section 107 only 
and the omission to mention this sec¬ 
tion in a notice issued in a proceeding 
under Section 107 is a mere irregularity 
which does not warrant quashing of the 
proceedings. AIR 1961 Madh Pra 302 
(305) = 1961 (2) Cri LJ 642. 

(5) Sub-Magistrate ordering arrest of 
person under Section 151 but not pro¬ 
ceeding further — Police filing indepen¬ 
dent charge under Section 109 before a 
first class Magistrate — He was 
competent to go on with the proceedings 
after passing a preliminary order under 
Section 112 if the grounds justified such 
a course. AIR i960 Ker 227 (228) = 
1960 Cri LJ 907 (1) (DB). 

(6) Initiation of proceedings under 
Section 112 without forming requisite 
opinion under Sec. 107 vitiates entire 
proceedings. 1964 All Cr R 230 (231, 232) 
= 1964 All WR (HC) 342 (2). 

(7) Proceedings initiated under Sec¬ 

tion 107 can be dropped at any stage 
even after passing an order under Sec¬ 
tion 112. AIR 1964 All 391 (393) =* 

1964 (2) Cr LJ 260. 

(8) Order passed under Section 112 by 
Magistrate having no territorial juris¬ 
diction — Order is illegal — Defect can¬ 
not be cured by transfer of case to 
proper Magistrate. 1962 (1) Cr LJ 386 
(387) (All). 

(9) In proceedings under Section 107 
the Magistrate is not bound in every 
case to issue an order under Section 112. 
1968 All Cr R 290 (291) = 1968 All WR 
(HC) 451 ** AIR 1970 Pat 134 (136). 

(10) Action under Section 112 consti¬ 
tutes a judicial act. Something more 
than past misconduct is necessary to 
justify a notice under this section. 
1966 (1) Mys LJ 260 (264) « (1966) 6 
Law Rep 7 *• 1965 Mad LJ (Cr) 208 
(209) (Ker). 

2. Substance of the information.— ( 1 ) 

A Magistrate acting under this section 
is bound to set forth in his order in 
writing the substance of the informa¬ 
tion on which he purports to act. AIR 
1953 Cal 491 (Pr. 1) =1953 Cri L Jour 
1165 (DB) ♦* (1907) 6 Cri L Jour 1 (2) 
(DB) (Cal) •* AIR 1914 Sind 8 (10) = 
16 Cri L Jour 235 (DB) ** 1969 All LJ 
412 (413) = 1969 All WR (HC) 416 ** 
AIR 1967 Delhi 31 (34) = 1967 Cri LJ 
865 ** 1961 (1) Cri LJ 536 (538) (Mys). 

[See also AIR 1956 Cal 315 (316) = 
1956 Cri L Jour 745 (t)B).] 

(2) There has to be ho separate notice 
from the order under Section 112. AIR 
1963 All 4 (10. 11) = 1963 (1) Cr LJ 20 
(DB). 

(3) Order of the Magistrate not indi¬ 
cating the nature of the information .re¬ 
ceived which induced him to take, ac¬ 


tion under Section 107 of the Code 
BLJR 

tn * requirement is 

to make the person proceeded against 

matter is 
to show cause, to 
him to come prepared to meet 
the case apmst him. AIR 1940 Nag 134 

T h *• AIR 1954 

Punj 6 (6) 1954 Cri L Jour 49 •* 

Cri L Jour 807 (809) = 27 All 

172 AIR 1953 Pat 1 (Pr! 8) *31 
Pat 902 = 1953 Cri L Jour 110 ** (1908) 
7 Cn L Jour 146 (151) = 35 Cal 243 

(DB) - AIR 1930 Mad 859 (^60) = 32 

Cr: L Jour 27 1969 All LJ 412 (413) 

= 1969 All WR (HC) 416. 

(5) Information in order under Sec¬ 
tion 112 not giving sufficient informa¬ 
tion ~ Police report, on which the order 
was based, containing vague allegations 
No definite allegation or charge 
against the person that he is likely to 
commit breach of peace — Preliminary 
order under Section 112 held not justi¬ 
fied. (1966) 1 Mys LJ 260 = (1966) 6 

Rep 7 ** (1966) 32 Cut LT 615 

(518) = (1966) 8 OJD 60 ** 1961 Cr LJ 
536 (538) (Mys). 

It.js not necessary to state more 
than will show the person proceeded 
against the particular section or sub-sec- 
tion on which the Court proposes to pro¬ 
ceed against him. AIR 1927 Oudh 306 
(307, 308) = 28 Cri L Jour 744 (DB) •* 
AIR 1929 Cal 739 (740, 742) = 31 Cri L 
Jour 614 (DB) •* AIR 1953 Pat 1 (Pr 7) 
= 31 Pat 902 = 1953 Cri L Jour 110 
(DB) ♦* AIR 1930 All 274 (274) = 31 Cri 
L Jour 627 (DB) •* AIR 1940 Nag 134 
(135) = 41 Cri L Jour 713. 

(7) An order under this section is 
something in the nature of indictment 
or charge and, therefore, it should con¬ 
tain substantial particulars indicating 
the grounds upon which the information 
is based. AIR 1930 Mad 331 (335) = 31 
Cr L Jour 618 (FB) *♦ AIR 1930 Mad 
859 (860) = 32 Cri L Jour 27 ** AIR 
1925 Mad 189 (191) = 26 Cri L Jour 673 
♦* 1937 Mad WN 885 (886) ** AIR 1926 
All 759 (760) = 28 Cri L Jour 9 *• AIR 
1920 All 268 (269, 270) = 22 Cri L Jour 
238 AIR 1942 Sind 122 (126, 129) * 
44 Cri L Jour 367 *• (1966) 32 Cut LT 
515 (518) = (1966) 8 OJD 60. 

(8) Failure to give details in the 
notice under this section will not neces¬ 
sarily vitiate the notice. AIR 1940 Mad 
23 (25, 26) = 41 Cri L Jour 238 (FB). 

(9) Though it is not necessary to give 
all possible details of the overt acts, the 
information ctonot stop short, ut mere 
generalisation of the nature of such acts. 
AIR 1952 Orissa 33 (Prs. 9, ,10). (AIR 
lObl Orissa 277, Criticised.) ** (1966) ^ 
Cut LT 515 (518) = (1966) fif 

60. - ■ ^ 
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[See however AIR 1951 Orissa 277 

<1849) 1 Cut 751 ^ 52 

Cri L Jour 848.] 

(10) Where no copy of the police re- 
port was sent with the notice and the 
terms of the notice themselves were 
vague, and did not state the wrongful 
acts alleged against the accused so that 
it was not possible for the accused to 
meet the case against them. 

Held, that in these circumstances the 
accused were prejudiced in their trial 
and the proceedings were vitiated by 
reason of the notice not being in ac- 

requirements of law. 
(1958) 24 Out L Tim 123 (126). 

(11) The extent of the information 

wh^h must be set forth must depend, in 
each case, upon the circumstances of 
that case. AIR 1939 Sind 261 (262) = 

^ 887 (DB) •* AIR 1940 Mad 

23 (26) = 41 Cri L Jour 238 (PB) 1951 

f'7%\ ** ^886 All WN 73 

(73) ** (1884) 6 All 214 (218). 

♦u coming under Sec. 110 

tne information may consist merely of 

repo^ which he has heard from sources 

Sli reliable. 1896 All 

W 73 p) •* AIR 1919 Pat 337 (338) = 

enough merely to assert 
tnat a person has committed an offence 
generally under Section iio. Clause 
under which he is charged should be 
speciOed. AIR 1926 Lah 45 (46) » 26 
Cn L Jour 1377 ** AIR 1948 Nag 28 

Jour M2^^^ (1947) Nag 237 = 48 Cri L 

® notice was by no means 
whether the accusation which the 
party had to meet was one under Sec- 
non 109 or under Section no of the 
Code, it was held that there was no sufff- 

?}?oKv compliance with the section. 
(1885) 11 Cal 13 (14) (DB). 

1938 Nag 303 (305) 

ll5) The Magistrate shall be careful 

tennis of 

which he proposes to apply 

^22 VnR? = 30 Cri L Jour 

r ^^?oa 4929 All 813 (813) = 

“substance of the Informa¬ 
tion recsl^d will not include the 
source of the information. (1904) 1 Cri 

(1913) 14 Cri L Jour 5 (22) (SB) iCaU •• 
AIR 1930 Mad 975 (976) = 32 Cri L Jour 

Magistrate has the right to 

ceitprf^^hvinformation re- 
ceiv^ by him before issuing the notice 


(b) calling for a report from the Sub- 
?I Magistrate. (1891) 2 Weir 

(c) taking information on oath in the 

presence of the accused. (1905) 2 
Cn L Jour 462 (462) = 1905 Upp 

Bur Rul (Cr PC) 29. 

under Section 107 — 
Magistrate forming opinion that it was 

under Section 107 on 
alleged in affidavit — It 

reference to that 
affidavit in the order passed under Sec- 

p/* execut- 

fhaf reasonable and just 

that the individual should be afforded a 

thp** complying with 

condition of furnishing 
^cunty before he is awarded imprison- 
^?*‘.^efauU (1869) 4 Mad HCR 

(xlvii) *• 1901 Pun Re (Cr) 

1676)^^’ T** *^33 All 674 

' ,Tr..35 Cn L Jour 183. 

(2) Where an order directed the sus- 
pect to execute a bond for Rs. 100 and 
to furnish two sureties for Rs. 300 it 

penalty of a bond and that the princi- 

that amount, the 
sureties were bound for the same 

<t897-1901) 1 Upp Bur Rul 24 

(3) Where an order required the sus- 
pect to furnish a bond for Rs. 1000 “with 
respectable sureties,” it was held that 
It was necessary to specify whether each 
and all the sureties are liable for the 
amount of Rs. 1000 or whether they are 

t900 between them. AIR 
1914 Lah 492 (492) = 16 Cri L Jour 

$ 

(4) Quantum of security and the 
period for which the bond is to continue 
would be in the discretion of the Magis- 

4969 Guj 267 (269) = 1969 Cri 
LJ 1133 = 10 Guj LR 847. 

(5) In determining amount of secu- 

must be had to character of 
offence, the penalty the law attaches to 
it, character and criminal record of ac¬ 
cused, number of other bonds that have 

hnnrf of such 

forfeited, probabi¬ 
lity of establishment of guilt or in¬ 
nocence at trial and financial status and 

‘^**'?™tances of accused. 
(1958) 60 Pun LR 513 (515). 

. (6) The purpose of calling for security 

't® coLerneTfroS 

a breach of the peace and 
no., to punish hun or keep him in ori 
son. (1958) 60 Punj LR 513 (^)! ^ 


(a) calling for a report from the 
^lice. AIR 1932 All 670 (672) = 
84 Cri L Jour 42. * 


class of sureties.— 

ioLcTfv should 

ot sure- 

& Bur “(a 41)/'®'’'-“’““' ^ 
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(2) The Court cannot in its order 
under this section direct that the sureties 
shall be residents of a particular loca¬ 
lity. AIR 1914 Cal 445 (446) = 15 Cri 
L Jour 254 (DB) ** 1880 Pun Re (Cr) 
No. 38, p. 91 (91) (DB) ** AIR 1922 All 
489 (489) = 23 Cri L Jour 400 •* (1899) 
1 Bom LR 520 (521) (DB). 

[But see AIR 1924 Sind 120 (121) = 26 
Cri L Jour 179 (DB) •* (1902) 24 All 471 
(472).] 

(3) The Court cannot direct that the 

sureties should be able to control the 
persons for whom they are sureties. AIR 
1914 Bom 5 (6) = 15 Cri L Jour 268 

(DB). 

(4) An order requiring the sureties to 

be “respectable house-holders” or to be 
"land holders” is valid. (1910) 11 Cri L 
Jour 198 (198) = 3 Sind LR 168 (DB). 

(Respectable sureties required.) ** AIR 
1914 Bom 5 (5) = 15 Cri L Jour 268 

(DB) AIR 1924 Sind 120 (121) = 26 
Cri L Jour 179 (DB). 

[But see AIR 1915 Upp Bur 13 (14) = 
16 Cri L Jour 553 •* (1896) Rat 876 (876) 
(DB). (Do.)] 

(5) The power to specify the character 

and class of the sureties must be reason¬ 
ably exercised and the order must be 
such that if a suspect has a bona fide 
intention to be of good behaviour, it will 
not be impossible for him to find sure¬ 
ties. AIR 1914 Sind 13 (14) = 16 

Cri L Jour 100 (DB) ** (1899) 1 Bom LR 
520 (521) (DB). 

(6) Where there is an order that the 
surety should be a close relation of party 
but the relation does not come forward 
owing to unpleasantness between him 
and the party, the order is not legal. 
AIR 1954 Pepsu 31 (32) = ILR (1953) 
Patiala 364 = 1954 Cri L Jour 112. 


4 (a). Period of security.— (i) Magis¬ 
trate has no jurisdiction to fix date of 
commencement of the period in preli¬ 
minary order under Section 112 until 
conclusion of enquiry and passing of 
final order under Section 118. 1967 All 

WR (HC) 768 (772) = 1967 All Cri R 
477 (DB). 

(2) Where immediate measures are 
necessary for prevention of breach of 
peace or disturbance of public tranquillity 
a Magistrate can pass an order directing 
the person proceeded against to execute 
a bond or to give security for keeping 
peace or maintaining good behaviour 
during pendency of the proceedings. 
1967 All WR (HC) 768 (772) = 1967 All 
Cr R 477 (DB). 


(3) Where the notice under Section 112 
mentions the date of commencement of 
the period and that period expires be-^ 
fore the final order under Section 118 
is passed the proceedings have to be 
dropped as the notice had exhausted 


itself. 1967 All WR (HC) 768 (772) ss 
1967 All Cr R 477 (DB). 

(4) The period for which the bond of 

sureties has been required tmder Sec¬ 
tion 112 is to commence either on or 
after the final order has been passed 
under Section 118 and not from date of 
notice under Section 112. 1967 All WR 

(HC) 768 (772) = 1967 All Cr R 477 

(DB). 

(5) Order to show cause why party 
should not execute bond for peace for 
one year — No direction in order that 
the period of one year should commence 
from any particular date — Expiry of, 
period — Order need not be set aside 
in revision. AIR 1970 Pat 107 (109) = 
1969 BLJR 479. (AIR 1949 All 21, 
Dissented from.) 

5. Amendment of order.— (1) An 

order luider this section requiring secu¬ 
rity for good behaviour is in the nature 
of a charge in a warrant case. ,AIR 1942 
Sind 122 (125) = 44 Cri L Jour 367 (DB). 

AIR 1916 Lah 295 (296) = 17 Cri L 
Jour 84. 


(2) It is permissible to amend an order 
under this section ,and serve it afresh 
on the person proceeded against. AIR 
1942 Sind 122 (125) = 44 Cri L Jour ,367 
(DB) ** 1933 Mad WN 551 (552) ♦* 1895 
All.WN 241 (241). 

(3) There is nothing in this section 
which prohibits the issuing of supple¬ 
mentary orders. The party concerned 
should, however, be given sufficient time 
to consider the supplementary order. 
AIR 1942 Mad 242 (242) = 43 Cri L Jour 
409. 

(4) See also the following case- AIR 

1959 J and K 125 (126) 1959 Cri L 

Jour 1320. 

6. Effect of non-compliance with tbe 
section.— (l) The provisions of this 

section are only directory and not 
mandatory. (1908) 7 Cri L Jour 94 (94) 
= 10 Oudh Cas 365 •• (1892) 8 Cal 724 
(726) (DB) *• (1886) 12 Gal 520 (521) 

(DB). 

[But see 1969 Cr LJ 73 (75) = 1967 

All WR (HC) 853. (High Court could 
interfere in such cases ,of non-compli¬ 
ance.) •• 1964 All LJ 1103 (1104).l 

(2) A failure to comply with ,the re¬ 
quirements of this section though a 
grave and substantial irregularity which 
renders it necessary for the Courts 
appeal and revision to scrutinize me 
proceedings care^ly, does not ipso facto 
vitiate the proceedings without .proof or 
prejudice. AIR 1926 Sind 69 (70) =^26 
Cri L Jour 1398 (DB) •• . (1955) , 8 , Sau 
LR 292 (294) •* AIR 1952 Orissa 33 
(Pr. 8) •• AIR .1946 Oudh 230 (231) « 
47 Cri L Jour 642 * 21 Luck * 
(1966) 32 Cut LT 515 (518, 519) = (1966) 
e OJD.60. 

[But see AIR 1960 Mys 259^ (260) * 
38 Mys LJ 487 « 1980 Cr LJ,1348. ( The 
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failure on the part of the Magistrate to 
read out ,the order under Section 112 
or to explain its substance to the ac¬ 
cused vitiates an order made under Sec¬ 
tion 117,(3) and such an omission is not 
a mere irregularity and goes to the root 

of the proceedings.)] 

(3) The failure to pass an order at 

all under this section is an irregularity 
which will not vitiate the proceeding 
unless a failure of justice ,or prejudice 
to the accused has been occasioned 
thereby. 1891- All WN 40 (41) (1908) 

7 Cri L Jour 94 (95) = 10 Oudh Cas,365 
*♦ AIR 1962 Pat 369 (372) = 1962 (2) Cri 
LJ 491 = 1962 BLJR 608. 

[But see 1968 All WR (HC) 451 = 1968' 
All Cr R 290 (291) ** AIR 1967 Delhi 31 
(34) = 1967 Cri LJ 865 ** AIR 1963 All 
4 (10) = 1962 All LJ 654 = 1963 (1) Cri 
LJ 20 (DB) *♦ AIR 1961 Madh Pra 302 
(305) = 1961 (2) Cri LJ 642 = 1961 Jab 
LJ 443 AIR 1960 Mys 146 (147) = 1960 
Cr LJ 837 = ILR (1960) Mys 259 ** 

(1907) 5 Cri L Jour 397 (398) = 30 Mad 
282 (DB) •* (1902) 2 Weir 55 (56) *• 
(1907) 6 Cri.L Jour 332 (332) (Mad).] 

(4) The omission to set forth in the 

order the .particulars specified in the 
section is only an irregularity which will 
not vitiate proceedings in the absence of 
proof of prejudice. ,AIR 1953 Pat 1 
(Pr. 9) = 31 Pat 902 = 1953 Cri L Jour 
no (DB) AIR 1959 All 346 (347) = 
1959 Cri L Jour 672. (Failure to give 
substance of the information.) ** AIR 
1942 Sind 122 (126, 129) == 44 Cri L 

Jour 367 (DB) *• AIR 1941 Pat 241 (241) 
= 42 Cri L Jour 296 AIR .1929 Cal 
739 (740) = 31 Cri L Jour 614 (SB) ** 
AIR 1926 Lah 366 (366, 367) = 27.Cri L 
Jour 575 •* AIR 1930 Mad 331 (331) «.31 
Cri L Jour 618 (FB) ** AIR 1927.Oudh 
306 (308, 309) = 28 Cri L Jour 744,(DB) 
•* AIR 1920 Mad 534 (535, 538) = .21 
Cri L Jour 354 (DB) ** 1883 All WN.204 
(204). 

(5) Where,the party proceeded against 
is prejudiced by the failure to comply 
with the section, the proceedings would 
be set aside. II Cri ,L Jour 387 (388) 
(Lah) •• (1910) 11 Cri L Jour 388 (389) 
(Lah) •• (1909) 6 All L Jour 37n (37n). 

(6) If an order niade under this sec¬ 
tion and served upon a person does .not 
contain any particulars which he wants 
to know he is entitled to complain and 
to ask to be furnished with such parti¬ 
culars. AIR 1953 Pat 1 .(Pr. 8) = 31 
Pat 902 » 1953 Cri L Jour 110 (DB). 

(7) Where a Magistrate .wrote the 
order under this section on the back of 

(which gave full details 
ofithe Information) but did not embody 
wch information in the order, and in. 

*2^ Bending a copy of the order 
^tn the summons as required by Sec¬ 
tion 116. he gave the substance of the 


information in the summons itself, It 
was held that the irregularity was one 
which was covered by Section 537. AIR 
1928 All 767 (768) = 27 Cri L Jour 

llo2. 

(8) A preliminary order to show 
cause will be set aside in revision if it 
does not comply with this section AIR 

= 1^53 Cri L Jour 

344 (DB). 

(9) Order drawing up proceeding 
under Section 107 and calling on party 
to show cause — Specification required 
under law not mentioned in order — 
Order is revisable. AIR 1970 Pat 107 

of 1954 (Pat), D/- 18-11-1954 Not follow- 
ed.) 

(10) Nature of action taken under the 
section — Proceeding, when can be 
quashed by High Court — Assault on 
l^ivate person in his own house — Whe¬ 
ther amounts to breach of peace. 1965 
MLJ (Cr) 208 (209) (Ker). 

7. Joint order against two or more 
persons.— (i) Each person is entitled to 
a separate notice and not to have the 
charges which are going to be made 
®Samst him confused with the charges 
that are to be made against somebody 
else. AIR 1929 All 273 (274) = 30 Cri 
L Jour 562 (DB) ** AIR 1925 Mad 189 
(191) s= 26 Cri L Jour 673. 

(2) Where in proceedings under Sec- 
tion 110, two persons were alleged to be 
members of a gang of habitual thieves 
and always associated in the commls- 
Sion of thefts, it was held that the 
Magistrate was right in issuing one 
^der against both of them. AIR 1933 
Oudh 251 (252) = 34 Cri L Jour 852 = 
AIR 1933 Oudh 195 (196) = 34 Cri L 
Jour 793. 

8. Security against person In im¬ 
prisonment.— (1) If a person is under- 

only a short sentence it may be 
that in some cases there may be reason 
for calling upon him to give security for 
keeping the peace or for his good be. 
haviour for a period subsequent to the 
expiration of the sentence. AIR 1916 
Low Bur 1 (2) = 17 Cri L Jour 88 (FB). 
(Overruling 4 Low Bur Rul 148.) 

9. Order, if a public document.— (l)* 

An order under this section is a public 
document within the meaning of Sec- 

Evidence Act. AIR 1914 
Cal 388 (388) (DB). 

f/oceedings under Sections 110, 107 
and 112.— (i) A Magistrate cannot pass 
an order under Section 117 without pre- 
jdously^passing an order under this sec- 

a? 2' (s wholly wrong. 

1951 Raj 116 (Pr. 2) *• AIR 1957 
All 189 (193) = 1957 Cri L Jour 427 •• 
1966 AU WR (HC) 863 (863) = 1967 All 

Mys 146 (147) = 

1960 Cri LJ 837 = 38 Mys LJ 43 ** AIR 
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Section 112 — Note 10 (contd ) 

1960 Punj 225 (226) = 62 Punj LR 76 
= 1960 Cr LJ 639. 

[See also AIR 1951 Raj 156 (Pr- 7) = 
ILR (1951) 1 Raj 265 = 52 Cri L Jour 
1209 (DB).] 

[See however AIR 1969 Delhi 304 (310) 
= 1969 Cri LJ 1370.1 

[Also see 1964 Jab LJ 283 (284. 285).] 

121 Magistrate has no jurisdiction to 
pass an order under Section 117 
(3i along with one under Section 112. 
AIR 1957 Pat 106 (108) = 35 Pat 833 = 
1957 Cri L Jour 386 ** 1957 Cri L Jour 
147 (148) (Orissa.) ** AIR 1969 Manipur 
90 (92) = 1969 Cri LJ 1512 ** 1962 (2) 
Cr LJ 575 (577) = 1961 BLJR 860 

AIR 1960 All 467 (468) = 1960 All LJ 
206 = 1960 Cr LJ 1049 (DB). 

[See also (1966) 32 Cut LT 515 (520, 
521) = (1966) 8 OJD 60.1 

[But see AIR 1967 Orissa 133 (134) = 
1967 Cri LJ 1166 = 33 Cut LT 386.1 

[Also see 1961 (1) Cr LJ 536 (538) = 
(1962) MLJ (Cr) 51 (Mys).] 

(3) The exercise of power under Sec¬ 
tion 117 (31 is not dependent on com¬ 
mencement of enquiry under Sec. 112. 
AIR 1967 Orissa 133 (135) = 1967 Cri LJ 
1166 = 33 Cut LT 386. 

|3-A) It is only after an order under 
this section is read out to person con¬ 
cerned. the Magistrate can start an en¬ 
quiry against him and direct him to 
execute a bond with or without surety 
for keeping peace during the enquiry 
period.. 1968 Raj LW 317. 

(4) Scope and object — Order under 

Section 117 (3) passed after order under 
Section 112 but before inquiry is started 
under S. 117 (1) — Held not without 

jurisdiction. 1963 (1) Cri LJ 663 (663, 
664) = (1963) 4 Guj LR 490 *• AIR 1967 
Orissa 133 (134) « 1967 ,Cri LJ 1166. 

(5) Order under Section 117 (3) need 

not be made in all cases where an order 
under Section 112 is made. 1961 (1) Cr 
LJ 536 (538) = (1962) MLJ (Cr) 51 

(Mys). 

(6) When procedure contemplated 
both , under Sections 112 and 113 as also 
under Section 243 has been followed by 
the Magistrate as required in Section 117 
(2), enquiry contemplated under,Sec. 117 
(1) need not be held. AIR 1969 Guj 267 
(269) = 1969 Cri LJ 1133 = 10 Guj LR 
847. 

(7) Where parties have appeared in 
pursuance of notice under Section. 112, 
Magistrate must proceed further to hold 
enquiry under Section 117.and make the 
original order absolute or discharge the 
notice. (1966) 2 Mys LJ 250 (251) = 
(1966) 7 Law Rep 710. 


(8) Issue of notice under Section 112 
on information by police — Order under 
Section 118 not possible on .information 

— Magistrate must discharge notice — 
Magistrate calling fresh information 
from police and issuing second notice 

— Illegal. 1970 Cri LJ 292 (293) * 

(1966) 2 Mys LJ 250. 


(8) Order under Section 112 directing 
petitioners to show cause why security 
should not be called for, for keeping 
peace but also for good behaviour. As 
order refers to Section 107 only it shows 
Magistrate,has not applied his mind and 
the order could not be supported.' 1961 
ri) Cr CJ 536 (538) = 1962 MLJ (Cr) 51 
(Mys)., 


(9) Accused arrested and detained — 

Order under Section 107 read with Sec¬ 
tion 112 read out subsequently — ,On 
denial of charge by him order under 
Section 117 (3) passed — Accused can¬ 

not be released in view of a valid 
order passed under Section 117,(3) sub¬ 
sequently. (1965) 2 Cr LJ 271 (272) (DB) 
(All). 

(10) Magistrate passing order under 
Section 112 — Subsequently, emergency 
compelling him to make an order under 
Section 117 (3) — Order under Sec. 117 
(3) not bad for being on .the same in¬ 
formation and evidence as the order 
under Section 112. AIR 1969 Manipur 
90 (92) = 1969 Cri LJ 1512. 

(11) Where Magistrate was satisfied 
that there was imminent breach of peace 
which could be prevented by arrest of 
the petitioners he was competent to issue 
one order directing petitioners to show 
cause and warrant for arrest of the 
petitioners under Section 112 and pro¬ 
viso to Section 114. AIR 1969 Manipur 
90 (92) = 1969 Cri LJ,1512. 


Section 113 


Note 1 


(1) It is immaterial ho'.v the person 
igainst whom an order has .been passed 
inder Section 112 has come to be pre¬ 
sent in Court. (1911) 12.Cri L Jour 533 
;534) (DB) ' 

lour 535 (537 
L914 All 466 


Bom) •* (1904) 1 Cri L 
= 31 Cal 557 (DB) •* AIR 
467) = 15 Cri L Jour 288. 

(2) It is,not material whether the 
arrest under which he has been brougnt 
before the Court is legal -or not. (191,y 
12Cri L Jour533 (534) (DB) (Bom) ••AIR 
1921 All 278 (280) = 22 Cri L Jour 115- 

t3) Fact that a person appears in pur¬ 
suance of a summons which is not serv¬ 
ed as required by Section 115 does not 
afTect the validity of the order 
S. 112 made in his presence and 
reading over to the person. AIR 19^ 
Mad 1014 (1014) = 20 Cri L Jour 763. 
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4 

114. Summons or warrant in case of person not so present._If such oerson 

appTi ^r^when ^ag^strate shall issue a summons requiring h^m to 

^ ar, or, when such person is in custody, a warrant directine the officer in 
whose custody he is, to bring him before ^e Court: ® " 

whenever it appears to such Magistrate, upon the report of 
r or upon other information (the substance of which rep^ or 

t Magistrate), that there ia reason to S t°e 

commssion of a breach of the peace, and that such breach of the peace cannot 

prevented otherwise than by the immediate airest pf such person^ the Ma^s- 
trate may at any time issue a warrant for his arrest. ^ 

P*^viso and S. 515, Para 1- 1861 _ 

b, 285, pr oviso and S. 306.] * * 

S®c*fon na — Note 1 (contd.) 

TwitLS.®* persons appeared before a 
Magistrate in pursuance of an,order to 

show cause why they should not be re- 

Rc*'?nnn° secuHty in,a sum of 

Rs. 2000. On that day the Magistrate 
p^sed an entirely fresh order under Sec- 

amount of 

security demanded was Rs. 5000. 
inis latter order was read out 

this section. It 
the proceedings were not 
vitiated by the procedure adopted by the- 
Magistrate. AIR 1927 Lah 689 (690) = 

L.ri L Jour 815. 

H the person is,present in Court, 
the order should be read over to him 
and if he so desires, the,substance there- 

explained to him. AIR 1914 
All 466 (467) ~ ,15 Cri L Jour 288 ** 

air 1957 All 189 (192, 193) = 1957 Cri 
L Jour 427. 


(6) An omission to read over the order 

if- “ cause great prejudice to 

him. (1891) 14 All 45 (47, 48). 

(7) The fact thatithe order under Sec. 
tion 112 is not read over to the person 

in Court at the commencement 
Of the proceedings but is read over after 
the prosecution evidence is recorded 
does not render it illegal. The de. 
feet IS curable under Section 537. AIR 
1946 9udh 230 (231) = 21 Luck 251 = 
47 Cri L Jour 642. 

iwif J the part of the 

Magistrate in failmg to read out the 

order under Section 112 to the accused 

explain its substance to them, 

aJI® Section 117 (3). 

AIR 1943 Sind, 175 (176) = 45 Cri L 

** t957 All 189 (193? 

“1857CriLJour 427••AIR 1966JandK 
29 (30) « 1966 Cri LJ 145 =s 1986 Kash LJ 

section not expressly 
“ Inference of compliance can. 

1 ^ non-mention of the ac- 

So Section 113 would have 

no practical consequence. AIR 1961 

[V 9 I. 7.J 3 A. M. 50 


(305).= 1961 Jab LJ 443 

(11) The reading or explaining ,of 
order under Section 112 as envisaged by 
Section 113 is inapplicable to cases 
where procedure .under Sections 114 and 
115 has been adopted. 1961 Rai LW 491 
49£ - (1966) 32 Cut LT 515'(520) = 
(1966) 8 Orissa JD 60. 

SECTION 114 — SYNOPSIS 

1. ^Shall issue a summons.** 

2. Form of summons. 

3. Sufficient time to appear in Court 

to show cause. 

4. “Wheu such person is in custody.** 

5. Immediate arrest. 

6. Record of information. 

7. “May at any time.** 

against person 

outside jurisdiction. 

9. Bail. 

issue a summons.**— fu 

o against whom an order 

Passed is not pre- 

to Magistrate is bound 

to issue a summons requiring him tn 

^ “ wa-- 

o l?X^ same purpose. (1868^ 9 

^th WR (Cr) 16 (16) (DB) *• AIR 1964 
Mampur 62 (63) = 1964 (2) Cri LJ 684 

issued ® warrant can be 

issued against a person who is not nrp 

sent in Court unless an order had first 
air linTiT(28S' = "?Cri L-j”'- 

of suQiiiions,^* Hi 

Where nebh.r summons. 

WM f cfpy"of th 

hew1bat{if 

L Jour‘ 179T8SMS‘ir“- 8 
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IIS. Copy of order under Section 112 to accompany summons or warrant:— 
Every summons or warrant issued under Section 114 shall be accompanied by a 


Section 114 — Note 2 (contd.) 
liable under Section 110 were different 
from those necessary .to be proved in 
order to make him liable under Sec. 107, 
and that the party proceeded against 
should have .been served with a fresh 
notice with reference to the altered view 
of the circumstances on which the 
Magistrate proposed to proceed. ,(1907) 

5 Cri L Jour 397 (398) = 30 Mad 282 

(DB).’ 

3. SulTicient time to appear in Court 

to show cause.— (1) When issuing a 

summons .to any person under this sec¬ 
tion, sufficient time should be allowed 
for appearance in Court so as to enable 
him to get ready with his evidence for 
the purpose of the inquiry under Sec¬ 
tion 117. (1873) 20 Suth WR (Cr) 18 

(19) (DB) ** AIR 1914 Cal 357 (357) = 
15 Cri L Jour 353 (DB). 

(2) Where parties required to show 
cause on the 9th of July were served 
with a summons on the 5th and 7th of 
July, it was held that the time allowed 
was not sufficient and the order re¬ 
quiring them to furnish security was ac¬ 
cordingly set aside. (1874) 22 Suth WR 
(Cr) 70 (71) (DB). 

4. “When such person is in custody.”— 
(1) Where the person against whom an 
order is made under Section 112 is in 
custody, the Court should issue a war¬ 
rant directing the officer in whose cus¬ 
tody he is to bring him before the Court. 
AIR 1926 Sind 190 (191) = 27 Cri L Jour 
628 (DB). 

(2) It is not necessary that the cus¬ 
tody should have been under an arrest 
made within the jurisdiction of the 
Magistrate acting under this section. 
AIR 1919 Cal 702 (706) = 19 Cri L Jour 
696 (DB). 

5. Immediate arrest.— (1) A Magis¬ 

trate may, under the proviso, order the 
immediate arrest of the person against 
whom an order under Section 112 is 
made, whether a summons or warrant 
for his production has issued or not. 
Before, however, such an exceptional 
measure is taken, two conditions are 
necessary to be satisfied — (1) the 

Magistrate must have reason to fear the 
commission of a breach of the peace, 
and (2) it must appear to him that such 
breach of the peace cannot be prevent¬ 
ed otherwise than by the inmediate 
arrest of such person. AIR 1926 Sind 
208 (289) = 27 Cri L Jour 935 ** (1883) 

6 All 132 (138) •• AIR 1924 Pat 320 (320) 
= 24 Cri L Jour 829. 

(2) Persons imprisoned during pend¬ 
ency of security proceedings against 
them cannot be kept in solitary confine¬ 
ment. AIR 1933 All 676 (678) * 35 Cri 
L Jour 218. 

6. Record of information.— (1) The 


Magistrate is bound to record the sub¬ 
stance of the report of information. 
(1883) 6 All 132 (138) *♦ AIR 1924 Pat 
320 (320) = 24 Cri L Jour 829 ** AIR 
1914 All 466 (467) = 15 Cri L Jour 288 
•* AIR 1963 All 4 (11) = 1962 All U 
654 = (1963) 1 Cri LJ 20 (DB). 

(2) The provision is intended as a 
safeguard with, a view to the protec¬ 
tion of persons whose liberty is affected 
by such order and who may have resort . 
to a superior Court under Section 498 or 
any other provision. AIR 1924 Pat 320 
(320) = 24 Cri L Jour 829. 

(3) Order under — Magistrate not 
considering the facts or even nature of 
orders — Orders typed by bench clerk 
from some other record and not signed 
by magistrate — Held, they were with¬ 
out legal foundation. (1967) 71 Cal WN 
1039 (1040). 


7. “May at any time.”— (1) Where 
person proceeded against has appeared 
and has executed a bond under Sec. 117, 
sub-sec. (3), the Magistrate has no power 
to issue a warrant of arrest against him 
on the ground that there is an imminent 
danger of the breach of the peace. AIR 
1944 Mad 575 (576) = 46 Cri L Jour 
172 *• AIR 1929 Pat 654 (656) « 30 Cri 
L Jour 809 •* AIR 1969 Ker 188 (189) » 
1969 Cri LJ 735 » 1968 Ker LT 554. 

[See also (1904) 1 Cri L Jour 775 (778) 
^ 32 Cal 80 (DB).] 

8. Warrant of arrest against person 
outside jurisdiction.— (1) A Magis¬ 
trate cannot issue a warrant against a 
person unless such person is within'!^ 
jurisdiction. (1912) 13 Cri L Jour 796 

(797) (DB) (Bom). k.. 

9. Bail.— (1) Section 496 should ^ 
read along with other provisions of the 
Code giving a special right of detention 
to a Court. (1912) 13 Cri L Jour 447 
(448) » 36 Mad 474 (DB). 

(2) Under Section 107 (4)‘, a Court can 
detain a person brought before it, under 
the circumstances specified therein, um 
til the enquiry is completed. In such 
a case it cannot be said that the arrest¬ 
ed person has an absolute right to be 
released on bsdl. This is now made 
clear by the addition of the proviso to 
Section 496. (1912) 13 Cri L Jour 447 

(448) « 36 Mad 474 (DB) *• AIR 1916 
Sind 93 (94) « 17 Cri L Jour 77 •• 
(1908) 7 Cri L Jour 360 (361) = 31 Mad 
315 (FB) AIR 1926 Sind 288 (289) * 
27 Cri L Jour 935. 

SECTION 115 — SYNOPSIS 

1. “Shall be accompanied by a copy of 

the order.” 

2. Summons must fix reasonabte time 

to show cause. 

3. Power of the Court to 

security different from the on 

snecified In the nrd«*> 
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or delivered by 

with, or arrested under, the saml warrant to the person served 

[1882 — S. 115 — Same; 1872 and 1861 — Nil.) 

«iw upon u, .1,,. o.’„.. .’rs j“““ ■"» p'-™ 

rtXJ?arsSL 7;r.“ ss."* 


® 4 *T Synopsis (contd.) 

• Effect of non-compliance with the 
requirements of the section. 

of^he® mL*’”- by a copy 

a rnnv o/*fK necessary that 

deHvprin ^ accompany and be 

Droi« person against whom a 

fiaqff 14 Section 114. 

(1891) 14 All 45 (47) ** (1877) 1 Pal T 

f2!8 <1884) 6 AH 214 

leS)' = Crf LJ Yl2^ 'I®’- 

t«)h®or ru-se. “Til tLT efTeTy'V‘SI 

riwi summons must be suffi¬ 

ciently early so as to give the oerson 

surnmoned sufficient time to show^cause 
against the order and to get his wft 

?DRf"' 70 ^71) 

(DB). (Case under Code of 1872.) 

3. Power of the Court to demand 
fn^ different from the one specified 
m the order.— (i) Where the Court 

and^^hP®AI^l”^°*V' specifying the nature 
ana the amount of the security required 

it cannot, after the person has appeared 

in ^®?PO*\se to the summons, ask for a 

"^ture and amount 

18721 Tr 5?thsummons. 

(1872) 18 Suth WR (Cr) 61 (62) = Q 
Beng LR (App) 44 (DB) •• (1876) 25 
Suth WR (CD 50 (51) (DB). ‘ ^ 

(2) Where a person appears in res¬ 
ponse to a summons asking for a secu¬ 
rity of a particular nature therp i«? 
nothing illegal in the CourV drawing 
up fresh proceedings in his presence for 
security for a different sum (1895) 
1895 All WN 241 (241). ‘ ^ 

4, Effect of non-compliance with the 
requirements of the section.— (n Where 
the summons referred to in the section 
has not at all been served, or where it 
has been served so late as to depHve 
the person concerned of a reasonable 
time and opportunity to show cause and 
produce - his witnesses, the order re- 

illegal. (1868 ) 9 Suth 

WR (clr) 70 (71) ‘(DB).*’ 

(2) A, failure to serve a copy of the 

Section ?12 aloni 
■with the summons will be only an 


irregularity which will not vitiate the 

1924 067^ 168)^'*=''25''cri'^LJ 

132 ** AIR 1920 Pat 25 (2^) = 2? Cri 

^1 LJ 1132 •* (1909) 10 Cri LJ 375 (<? 77 i 

also air 1930 All 274 (274) = 
31 Cri LJ 627 (DB) ** iftas All wm m 

fJ 881 ) 3 Al /545 (553,154)Tb? 

(Under Code of 1872.)] ^* 

object of serving a codv of 

thu ^ person u^der 

♦J! reading that order over 

to him under Sec. 113, is only to acauaint 

aJS the order itself 

apml^rT!,egaT.'?n‘°upT^ThiT.Tfh‘^^ 

-r/ou. k 

LW 491 (494). adopted. 1961 Raj 

(5) Violation of mandatory provisions 
of Section 112 cannot be cured by fsc^e 

ordL under^ th existing valid 

All L n03 (n04).^°'"'"^ 

SECTION 116 

apply'tTrTasi'lh^l a“persSn IsTalTd 

upon to show cause why he should nnf 
be ordered to furnish security for good 

2 Weir 54^(55)" 

Ti/r^‘ Magistrate “may” rii The 

dTn® discretion to dispense 

g“ecu?itT. ■rtfrdMoTiJ"’?," 

FdB). <1885) 12 Cal 133 U^sT)' 

SECTION 117 — SYNOPSIS 
L “Shall proceed to inquire.” 

2. EWect of consent to give seourit> 

wnethcr inquiry necessary. 

3. Reference to arbitration. 

4. Mode of inquiry. 

P«-ovisions ol 
se^tion.^ inquiries under this 


788 [S 117 N 1] 


[The Code of] Criminal Procedure, 1898 


Court, or when any person appears or is brought before a Magistrate in com¬ 
pliance with, or in execution of, a summons or warrant, issued under Section 114, 
the Magistrate shall proceed to inquire into the truth of the information upon 
which action has been taken, and to take such further evidence as may appear 
necessary. 

*[(2) Such inquiry shall be made, as nearly as may be practicable, in the 
manner hereinafter prescribed for conducting trials and recording evidence in 
summons cases.] 

t[{3) Pending the completion of the inquiry under sub-section (1) the Ma^- 
trate, if he considers that immediate measures are necessary for the prevention 
of a breach of the peace or disturbance of the public tranquillity or the commis¬ 
sion of any offence or for the public safety, may, for reasons to be recorded in 
writing, direct the person in respect of whom the order under Section 112 has 
been made to execute a bond, with or without sureties, for keeping the peace or 
maintaining good behaviour until the conclusion of the inquiry, and may detain 
him in custody until such bond is executed or in default of execution, until the 
inquiry is concluded .* 

Provided that— 


(a) no person against whom proceedings are not being taken under Sec¬ 
tion 108, Section 109, or Section 110, shall be directed to execute & 
bond for maintaining good behaviour, and 
{b) the conditions of such bond, whether as to the amount thereof or as 
to the provision of sureties or the number thereof or the pecuniary 
extent of their liability, shall not be more onerous than those speci¬ 
fied in the order under Section 112.] 


ection 117 — Synopsis (contd.) 

6. Interim security — Sub-section (3). 
6-A. Suit against Magistrate for 

damages for wrongful confine¬ 
ment. 

7. Evidence of general repute — Sub¬ 

section (4). 

8. Evidence of repute against person 

charged under Section 107, if 
admissible. 

9. “Or otherwise’'. 

10. Admissibility of evidence of pre¬ 

vious convictions in Section 110 
proceedings. 

11. Admissibility of evidence of the 

commission of a substantive 
offence in Section 110 proceedings. 

12. Sufficient evidence in proceedings 

under Section 109. 

13. Evidence in proceedings under Sec¬ 

tion 108. 

14. Joint inquiry — Sub-section (5). 

15. Effect of joint inquiry where there 

is no association. 

16. Admissibility of confession of a co¬ 

accused in a joint inquiry. 

17. Suit for malicious prosecution. 

18. Interference by High Court. 

1. ''Shall proceed to inquire.”— (1) 

The object of this chapter is not to 
punish persons for an evil reputation 
but to guard society from them by 
placing them under such substantial 
but not excessive security as will pre¬ 


vent them from resorting to evil courses. 
1889 All WN 114 (114). 

(2) The section cannot be interpreted 
as giving a weapon to the Magistrate m 
his executive capacity for the suppres¬ 
sion of crime. He is bound to hold a 
judicial enquiry and investigate the 
truth of the information upon which 
proceedings have been instit^ited 

this chapter. 1899 Pun Re (Cr) No. 10. 
p. 29 (30) ♦* (1869) 12 Suth WR ((J) M 
(55) = 3 Beng LR (App) 155 (DB) 
(1868-69) 4 Mad HCR (App) xxii (xxni) 
** AIR 1914 All 546 (546) = 16 Cri LJ 
61 ** AIR 1932 All 870 (672) =* 34 Cn 
LJ 42. 

(3) The Magistrate is bound to give a 

legal finding before passing the fmai 
order for security* (1879) 3.Cai L Rep 
280 (281) DB) ** AIR 1920 Cal 412 

(412) = 21 Cri LJ 826 (DB) 

All 452 (464) ** AIR 1929 Lah 504 (505) 

= 30 Cri LJ 839. 

(4) When the person s^ht to w 

proceeded against is brought before to 
Magistrate, the latter should then ana 
there prepare a written order * 

Section 112 and should over toat 

order to the person. Unless this 
power of remanding him to 

under Section 117 (3) does not wst m 

the Magistrate. AIR 

(Pr 7) * 1957 Cri LJ 427 (DB). 

(5) The Magistrate cannot be too care¬ 
ful to place on record ©yidenc® j 
cogent, convincing and reliable a 
.should not make up for the carelessn 
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of this section the fact that a person is an habitual 
out securih^°h “ dosPerate and dangerous as to render his being at large with 
repute or othe^ise”"' community] may be proved by evidence of general 

persons have been associated toeether in the 

."■"h". r-'"~ 

r*/^Subst ht^^' ~ ^’‘P’' *''<1 S. 515, Para. 3; 1861 — S. 307.] 

I J t’ahshtuted for former sub-section (2), by the Code of Criminal Procedure (Am 
endmenl) Act, 1955 (XXVI of 1955). S. 17 (1.1-1956). ™cedure (Am- 

(Amendment) Act. 1923 (XVlIl ot 

. [1] Original sub-sec tions (3) and (4) were renumbered ( 4 ) and (5) respectively, ibid. 

Section H? — Note 1 (contd.) 
inc(Dmpetence and supineness on the 
part of the police to bring home a speci- 

1919 aT lift 11 ql’f 

air 1925 Smd 204 (206) = 25 Cri LJ 

Magistrate cannot keep pro- 
Section 107 pending and 
without enquiry on the ground that 
such pendency tends to preserve the 

cTlj vls^ 440 (Ilir= 2 I 


hJiV Magistrate cannot proceed to 
hold the enquiry without giving suffi- 

person proceed, 
nof 5 to show cause why he should 

^914 Cal 357 

(a57, 3od) = 15 Cri LJ 

28 Suth WR (Cr) 9 (ll) (DB) ** 
AIR 1920 All 268 (269) = 22 Cri T T 

LJ 9 * 35 '^^^ ^ 

(8) The Magistrate cannot order a 
nf security in the absence 

f^675) 5 NWP HCR 
233 (235) ♦ (1883) 6 All 132 (136 I37i 

* 1881 All WN 155 (156) *♦ (1868*69) 5 
Bom HCR (Cr) 105 (107) (DB) •• 1891 

128 (129) = 35 Cal 674 (DB) *• (1869) 

trPf^T? ’* 1882 Pun Re 

(Cr) No. 27, p. 34 (34) (DB) ♦* (1907) 6 

?ILH F? ^278) = 30 Mad 330 ** AIR 
1920 Pat 550 (551) = 21 Cri LJ 453. 

must be duly 
recorded by him in the presence of the 

person proceeded against. (1870) 2 NWP 

1 mi inn! V, ® 

(Cr! 2 /!)’ ISil 

♦hi kI 7*^% Magistrate cannot act on 

P'*'” personal and extra¬ 
judicial knowledge obtained as a result 
of local enquiry, or as a result of a 

All 596 (597) =s 24 Cri LJ 593 ** AIR 

(453) = 25 Cri LJ 781 *• 
892 (393) (DB) *• (1875) 

(80) (DB) •* AIR 
1923 Lah 166 (167) » 25 Cri LJ 80 fl *• 
1898 Pun Re (Cr) No. 4 pi ^2) /Dr\ 
•* AIR 1925 Oudh 441 (4«y = W Cri 


2 V cVi® rgeh’"* '«■“ = 

evidence has been 
rejected as unreliable in a charge for 

WR tSrl 36 ‘f37)'°DB) -"iS 

A^TD ~ 21 Cri LJ 170 (DB) *'* 

cri LJ ^84 aaal 

finrffL’?® Magistrate cannot base his 

evidence recorded by another 

H jurisdiction to 

case. 1885 All WN 30 (30 1 ** 
(1875) 24 Suth WR (Cr) 52 (53) (DB). 

(13) Finding cannot be based upon a 
police report. AIR 1953 Raj 119 (Pr 6) 

^ ILR 11952) 2 Raj 86 = 1953 Cri LJ 
846 •* AIR 1929 Lah 504 (505) 1 30 Cri 
LJ 839 (1869) Rat 23 (23) (DB) *i 

(laW) n Suth WR (Cr) 35 (35) (DB) 

(28)^%Bn 

(14) He cannot base his finding on the 

report ^ another Magistrate. ( 1871 ) 8 

(1869) 6 Bom HCR (Cr) 1 (5) (DB). 

discretion‘i“n e>'®'-cises his 

aiscretion in an arbitrary manner and 

o?°?h? ®'°“ i?® evidence of oSe 

or the other party his order would be 
^°"®Ction. AIR 1958 Raj 180 
3) = ILR (1958) 8 Raj 192 = iq'^r 
C n LJ 970 (DB). (1955 Raj LW 532 

Overruled.) •* AIR 1964 All 391 (Mil 1’ 

621^(622)^" ** AllWR (HC) 

(784?M,^1‘Tciif 

(17) Where the Magistrate after 
i^mng summons under Sertion lOT 
started proceedings under SeS no 
followed the procedure as in the trial 
of warrant cases and there was no 
prejudice to the opposite partv it wa® 
held that the irre|?iari^,'’f/*J„« Zl^ 
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OBJECTS AND REASONS 


1923.—We approve of the principle of new sub-section (3) of Section 117 which 
as an alternative to the immediate arrest allowed by the proviso to Section 114, en¬ 
ables a Magistrate to make an interim order for security. But we see no reason why 
the interim order should not be, in certain cases, one for security for good behaviour, 
provided that an order of this nature is not made in proceedings under S. 107, Wo 
have also redrafted the proviso to new sub-secUon f3) in the hope of making its inten¬ 
tion clearer. 

We decided in favour ot maintaining the amendment ot present sub-section (3) 
[now sub-section (4)] — which will enable the fact that a person “is so desperate and 
dangerous as to render his being at large without security hazardous to the community’* 
to be proved by evidence of general repute. Our colleague Syed Raza Ali dissents 
from this view. On the other hand, we think that the deletion of the words *or other¬ 
wise would be a mistake, as the Courts might hold that some change in the law was 
intended by their omission and that the sub-section was intended to be exhaustive of 
the methods of proof.—S. C. R. (18 of 1923). t. 


Section 117 — Note 1 (contd.) 

cured by the provisions of Sec. 537* 
(1913) 14 Cri LJ 65 (66) (Mad). 

(18) Where in proceedings under Sec¬ 
tion 107, the preliminary order did not 
contain sufficient particulars of the 
information upon which the Magistrate 
acted and objection was taken on that 
ground, it was held that the Magistrate 
had power to order an amendment of 
the same by'giving full particulars. 
(1902) 29 Cal 389 (390, 391) (DB). 

(19) The words “such further evidence 

as may appear necessary” refer to evi¬ 
dence ejusdem generis with the evi¬ 
dence described in the words im¬ 
mediately preceding. The “further evi¬ 
dence" which a Magistrate can take 
Under this section must relate to the 
information on which action has been 
taken. AIR 1914 All 382 (383) = 15 

Cri LJ 212. 

[But see 1970 Cri LJ 641 (641) = 35 
Cut LT 749 (Orissa) ** AIR 1963 Pat 312 
(313 and 314) = 1962 (2) Cri LJ 312.] 

(20) Inquiries under this chapter are 
governed by ordinary rules of evidence 
and evidence not admissible under the 
Evidence Act cannot be admitted in 
proceedings under this section. AIR 
1914 All 280 (282) = 15 Cri LJ 705. 

(21) An investigating officer’s state¬ 
ment that he suspected a certain person 
to have committed a burglary or theft is 
inadmissible because it is - only an 
opinion of his and not a statement of 
fact within his personal knowledge. AIR 
1959 All 347 (Pr 3) = 1959 Cri LJ 673. 

(22) Inquiries under this section ought 
not to be long drawn out : Magistrate 
should be careful to see that unneces¬ 
sary witnesses are not examined. AIR 
1914 All 430 (431) = 15 Cri LJ 363. 

(23) Detention in prison as a result 
of orders under Sections 107, 117 and 
123 is a kind of preventive detention 


• and a sort of precautionary measure 
and not a punitive detention These 
sections are not repugnant to Article 22 
of the Constitution for they deal with 
different situations and different classes 
of persons. Chapter VIII is not also dis¬ 
criminatory in character. AIR 1957 
Andh-Pra 90 (Prs 2, 3, 7, 8) « 1957 Cri 
LJ 624. 


(24) However summary the proceed¬ 

ings under Chapter VIII, Criminal P. C. 
may be considered, they are judicial 
proceedings and have to be conducted in 
accordance with the Code and the 
Magistrates holding these proceedings 
must see that the fundamental elements 
of the judicial process find expression 
in the machinery for administering 
justice. AIR 1969 Delhi 12 (14) » 1969 
Cri LJ 43 = (1968) 70 Punj LR (D) 

390. 

(25) If Civil Court has taken co^i- 
zance of civil suit before action under 
Section 145 is taken, Magistrate can 
take action under Section 107 read 
with S. 117 against party disregarding 
the order of Civil Court- 1964 All WR 
(HC) 46 (46, 47). 


2. Effect of consent to give security 
— Whether inquiry necessary.— (1) 
Where, in response to the notice iMued 
under Section 112 the person sought to 
be bound over appears before the 
Magistrate his mere consent or reading 
to furnish the security as required by 
the notice, does not amount to a pica 
of guilty to the charges contained m 
the preliminary order and the Court is 
not justified in binding him over ^ 
the strength of such consent alone wim* 
out any inquiry and evidence. (IJJg 
8 Cri LJ 128 (129) — 35 Cal 674 (M) 
•• AIR 1925 Lah 135 (136) * 25 Cn 

LJ 710 *♦ (1910) 11 Cri LJ 393 (393) 
(Mad) •• (1900-1902) 1 Low Bur 
(80) •* (1902-1903) 1 Upp Bur 
P C) 1 (1) ** AIR 1952 Bhopal 45 (Pr 7) 
= 1952 Cr L Jour 1758. 
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19^6 Cal 292 (293) = 

97 ft^^ 970 ^ 818 (DB) ** (1907). 6 Cri LJ 
278 (278) := 30 Mad 330.)] 

Allahabad has 
. where the ' notice under Sec- 

to the person 
proceeded against and after understand- 
ing it he consents to give security, his 
option really amounts to a plea of 

looo^Afi ncccssary. AIR 

— 30 Cri LJ 6 (DB) 
Tt f29. 30) = 1954 Cri 
\^T t924 All 269 (270) = 25 

Cn LJ 750. (Held that consent amounts 
to a plea - of guilty and is itself suffi- 
evidence.) ** AIR 1927 All 579 

** air 1969 Gui 
267 (269) = 1969 Cri LJ 1133 = 10 
Gu] LR 847. 

1926 All 614 (615) = 
1920 All 29 
LJ ** AIR 1919 All 
1^ (20) *• AIR 1916 All 316 (317) = 17 
Cri LJ 157.1 

(3) According to the Allahabad High 
Court and the Oudh Chief Court it 
depends upon the facts and circum¬ 
stances of each case as to whethe^^ the 
consent to give security amounts to a 
plea of guilty. AIR 1928 All 357 
(359) = 30 Cri LJ 122 (DB) ** AIR 
1937 Oudh 289 (289. 290) - 38 Cri LJ 
302, 

(4) Where the accused-applicants 
never admitted that there was a like¬ 
lihood of a breach of the peace and had 

*w in their application 

that they were willing to offer security 
pr^ided all the persons of the opposite 
party were also asked to furnish secu¬ 
rity this would not be tantamount to a 
plea of guilty, and the Magistrate is. 
therefore, not justified in taking this 
offer as.a plea of guilty. Further evi- 
^nce in support of the report made by 
the police would be necessary. AIR 
1954 All 29 (29, 30) = 1954 Cri LJ 11. 

hJiH 4 .W Rajasthan High Court has 
held that where the person from whom 

security is demanded denies all the 
allegations made against him his ore- 
pare^ess in the end to give security 
camirt be taken to be a plea of guilty 
and t^ Magistrate’s order requiring 

LW ?20e0°* ^ justified. 1953 Raj 

Ojmmissioner’s Court 
of Sind has held that even where the 
person sought to be bound over admits 
the sever^ allegations contained in the 

Section 112, the Court is 
not justified m dispensing with an 

Sind 321 (321) = 26 

Cri LJ 1041. 


made against him but that such admis- 

ATR unambiguous 

'“8' “^1 - 36 Cr, 

^ statement made by a person, 
against whom security proceedings are 
Uken. expressing willingness to give 
security should be recorded as nearly 

words used by him. 
(1907) 6 Cn LJ 332 (333) (Mad). 

3. Reference to arbitration.— (l) Pro¬ 
ceedings for taking security for keeping 
the peace or for good behaviour cannot 

AIR 193. 

inquiry.— (i) Section 117 
(3) does not enjoin any particular form 

justify an order of interim 
^ pending proceedine ATR 

1968 Pat 295 (296) 1 1968 Cri tj fllO 

nf ^amendment by Act 26 

sub-section ( 2 ) in proceed, 
ings for security for keeping the peace 

S Prescribed for the ^trials 

whfi« to be followed; 

proceedings for security for 

ed procedure prescrib- 

fn ho f warrant cases was 

to be followed. Under the sub-section 

as now amended, in both the cases pro 

fo? the triflf is one prescribed 

1958 ?ln (Overruled in AIR 

AIR another point.) ** 

= *^19rcr?Lj^6l7 7lBV= 

(3) Where a Magistrate tried a case 
Twarra??”^^-the peace as 

ot furnismni 
security, it was held that the order wat 

erf Lj iT '''“ (6^ =^ 

(4) It Wds held that evidence in nm 

(«?)'= fs c?i 

dSte fixe'd“'’£o?“hrariL"‘>fhe‘ n" 
an^orde^of^d® was to*^pass 

hSldfnf’thit til 

person m respect of whom the inquiry 

ml lll9rL^5ardr?s 


Judicial Commissioner's Court 

open to 

we Magistrate to bind over a person 
on his own admission of the allegations 


anlf\h? ^f- of the Tahsildar 

Police ofticer where an order 
under Section 112 was passed by Macis 
trate ordering the party to eLcutf a' 

thf fany “on peace ^nd 

tne party on appearance assured the 



792 rs 117 N 5] 


[The Code of] Oiminal Procedure, 1898 


Section 117 — Note 4 (contd.) 

Magistrate that there was no apprehen¬ 
sion of breach of the peace from their 
side and the Magistrate accepting the as¬ 
surance dropped the proceedings under 
Sees. 107 and 117 : Held, that the Magis¬ 
trate failed to make the enquiry enjoin¬ 
ed upon him by law under the provisions 
of sub-section (1) of Section 117. 1963 
All WR (HC) 709 (710) = 1963 All Cr R 
403. 

(7) Where a definite allegation of 
threat or intimidation to witnesses who 
were to depose in Court in proceedings 
under Section 107 had been made 
against a party and that party had not 
denied the allegation, it is not neces¬ 
sary for the Magistrate to hold any 
enquiry into allegations before deciding 
to pass order under Section \17 (3). AIR 
1968 Pat 295 (296) = 1968 Cri LJ 1110 
( 1 ). 

(8) When once proceedings are start¬ 
ed under Section 107 and Magistrate has 
issued order under Section 112 and 
parties appear before him. he has under 
Section 117 (1) to hold enquiry into the 
truth of the information upon which 
action has been taken under Section 107. 
He cannot simply drop the proceedings 
before holding enquiry. AIR 1965 
Tripura 20 (21, 22) = 1965 (1) Cri LJ 
602 ** AIR 1968 Pat 326 (327, 328) = 
1968 Cri LJ 1114. 

5. Applicability of other provisions of 
the Code to inquiries under this section. 

(i) Applicability of Section 250.— (1) 
The provisions of Section 250 will not 
apply to enquiries under this section 
and Court cannot pass an order for 
compensation. AIR 1927 All 531 (532)^ 
28 Cri LJ 604 •* AIR 1922 All 321 
(321) = 23 Cri LJ 474 ** (1901) 25 Bom 
43 (49) (DB) ** (1902) Pun Re (Cr) 
No. 33 p. 86 (87). 

(ii) Applicability of Section 202.— (2) 
Section 202 does not in terms apply to 
security proceedings as there is no com¬ 
plaint of an offence in such cases. But 
the Magistrate has inherent power 
to direct an inquiry by a subordinate 
Magistrate or an investigation by the 
police preliminary to starting proceed¬ 
ings against the person informed against* 
1896 All WN 140 (141). 

(iii) Applicability of Section 255.— 
See Note on Section 255. 

(iv) Applicability of Section 340.— 
See Notes on Section 340. 

(v) Applicability of Section 350.— (3) 

The provisions of Section 350 apply to 
proceedings under this section and a de 
novo inquiry can be ordered in the case 
of a change of a Magistrate. AIR 1937 
All 438 439) « 38 Cyi LJ 804 AIR 

1954 Pat 242 (244), 246, 247) = 33 Pat 

105 =» 1954 Cri hJ 647 (SB) *• AIR 1920 
Mad 337 (342, 344) = 21 Cri LJ 402 (FB) 
** (1879) 4 Cal L Rep 452 (454) (DB). 


(vi) Applicability., of Section 443.— (4) 
Section 443 does not apply to inquiries 
under this section. AIR 1933 Lah 1019 
(1920) = 35 Cri LJ 505. 

(vii) Applicability of Section 517.— 

(5) A proceeding vmder this section is 
an “inquiry” within the meaning ofsBec- 
tion 517 and the Court is empowered to 
pass an order with regard to the pro¬ 
perty produced before Qie Court thoi^]i 
there is no proof of an offence committ¬ 
ed with reference to the property. AIR 
1919 Mad 20 (21, 22) = 20 Cri U. 135 
(DB). 

(viii) Applicability of Section M5.— 

(.6) Section 545 does not apply to pro¬ 
ceedings under this section as no fine 
can be imposed in those cases. AIR 
1924 All 694 (695) = 25 Cri LJ 476. 


(ix) Transfer of cases undef S. 192. — 
See Notes on Section 192. 

(x) Transfer of cases under S. 526.—* 
See Notes on Section 526. 

. (xi) Applicability of Section 190, sub¬ 
section (1), Clause (c).— (7) Although 
Section 190 sub-section (1), clause (c) in 
terms applies only to offences, it has 
been held that the principle of that 
section applies to proceedings under this 
section. AIR 1918 Pat 98 (98) = 19 
Cri LJ 899 (DB). 

(xii) Bail and detention In custody. — 
(8) Persons against whom security pro¬ 
ceedings are taken are entitled to bail 
as of right except in cases where the 
Court takes action under sub-section (3j 
of this section or under sub-section (4) 
of Section 107. AIR 1940 Nag 75 (76)* 
41 Cri LJ 155 *♦ AIR 1933 Rang 165 
(165) = 34 Cri LJ 1195 •• (1904) 1 Cri 
LJ 775 (778) = 32 Cal 80 (DB) *• AIR 
1964 Manipur 62 (63) = (1964) 2 Cri 


LJ 684. 

[See also (T911) 12 Cri L Jour 533 
(534) (DB) (Bom).] 

(9) To send a person to jail while an 
inquiry under security proceedMs is 
pending against him, is illegal and pr^ 
judicial to his interests. AIR 1914 Bom 
199 (199) = 16 Cri L Jour 91 (DB). 

(10) The Magistrate was held to be 
justified in remanding the accusea 
persons to jail custody, during tne pen¬ 
dency of the inquiry under S. 117 (oj, 
particularly when they did not choose 
to offer bail for their release during the 
pendency of the inquiry. 

346 (Pr 4) = 1959 Cri L Jour 672 (DB). 
(AIR 1958 An 578, Foil.) 

(xiii) Applicability of Section *42.-- 

(11) Section 342 does not applMo, 
enquiry under Chapter VIII. AIR 1958 
Cal 140 (Pr 5) = 1958 Cri LJ 371 .-; 

[But see AIR 1965 Raj 40 (41) “ 

1964 Raj LW 471 « 1965 (1) Cr LJ 

224 ] 

(xiv) ApplicabiUty of Section 344.— 

(12) The provisions of Section 

to proceedings under Section 117 nov 
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merely because they apbly to summons 
trial but principally by reason of sub¬ 
section (2) of Section 117 itself. AIR 
1958 All 578 (Pr 16) = 1958 Cri LJ 988 
(DB). 

6. Interim security -- Sub-section f3). 
•— (1) The object of the provision is to 
empower the Magistrate to direct a 
perron against whom an order un^er 
Section 112 has been made to execute a 
^nd for keeping the peace or maintain¬ 
ing good behaviour until the conclusion 
of the inquiry. AIR 1926 Sind 276 
(277) = 27 Cri LJ 1030 (DB) AIR 
1958 Cal 140 (Pr 7) = 1958 Cri LJ 
371 •* AIR 1954 Madh B 192 (192) = 
1954 Cri LJ 1544 •• AIR 1930 Lah 529 
(529) = 31 Cri LJ 812 ** AIR 1968 Cal 
364 (365) = 1968 Cri LJ 1058 = 71 Cal 
WN 851 •• 1967 All WR (HC) 768 

(772) = 1967 All Cri R 477 (DB) ** 

1966 All WR (HC) 863 (363) = 1967 All 

Cri R 15 •* (1966) 2 Mys LJ 537 (538) = 
(1966) 8 Law Rep 176 •* AIR 1965 
Tripura 20 (21) = 1965 (1) Cri LJ 

602 ** 1964 Jab LJ 283 (285) = 1964 

MPLJ 725 AIR 1964 Manipur 19 
(20) 1964 (1) Cri LJ 406 •• 1961 (1) 

Cri 536 (538) (Mys) ** AIR 1961 

Orissa 53 (54) = 26 Cut LT 263 = 1961 

(1) Cr LJ 412 (1). 

(2) It is incumbent upon the Court 
to state in writing that the require- 
ments of the section have been fulfilled. 
AIR 1952 Trav-Co 262 (Pr 5) = ILR 
(1951) Trav-Co 302 = 1952 Cri LJ 1111 
(DB) •* AIR 1943 Sind 173 (174) = 45 
Cri LJ 147 (DB) 1967 All Cri R 265 = 

1967 All WR (HC) 385 (386) (DB). 

(3) A mere statement that the order 
is passed “on account of emergency” is 
not sufficient. AIR 1927 Sind 143 
(150) = 28 Cri LJ 173 (DB). 

(4) It is necessary under this sub. 

section that the Magistrate should give 
reason in support of the order directing 
a person proceeded against to execute 
interim bonds. AIR 1957 Pat 106 (Prs- 6, 
8) = 35 Pat 833 = 1957 Cri LJ 386 
(DB) ** 1957 Cri LJ 147 (Pr 3) = ILR 
(1956) Cut 674 ** AIR 1955 Andhra 96 
(Prs 3, 4) = 1955 Cri LJ 779 •• AIR 
1969 Delhi 12 (13) = 1969 Cri U 43 = 
(1968) 70 Pun LR (D) 390 AIR 1969 
Manipur 90 = 1969 Cri LJ 1512 ** 
(1965) (2) Cri LJ 830 (830, 831) = 31 
Cut LT 777 *• AIR 1964 Manipur 19 
(20) = 1964 (1) Cri LJ 406 1962 (2) 

Cri LJ 575 (576) = 1961 BLJR 860 •• 
1961 (1) Cri LJ 536 (638) (Mys) « 1962 
MLJ (Cr) 51 •• AIR 1960 Mys 146 
(147) * 1960 Cri LJ 837 = 38 Mys LJ 
43. 

(5) An order under the sub-section 
should not be mechanically passed along 
with an order under Section 112. 1957 
Cri LJ 147 (Pr 3) = ILR (1956) Cut 
674 •• AIR 1989 Delhi 12 (13) = 1969 
Cri LJ 43 = (1968) 70 Pun LR (D) 390 


-.^968 Cn LJ 844 (846) = 34 Cut LT 
391 * AIR 1967 Orissa 133 (130) = 
1967 Cri LJ 1166 = 33 Cut LT 386 •* 

(1^6) 32 Cut LT 515 (520, 521) = (196o) 
8 Orissa JD 60. 


(6) Composite order — Appending of 
an order under Section 117 (3) to an 
order under Section 112, is illegal. AIR 
1969 Manipur 90 (92) = 1969 Cri LJ 


(7) An order under this sub-secUon 
being in the nature of an interim ornci- 
must be of a kind which could be made 
in a permanent order in the proceed¬ 
ings. The sub-section will not apply to 
an attempt to abet or the abetment of 
the offence of perjury. AIR 1943 Sind 
173 (173) = 45 Cri LJ 147 (DB) ** AIR 

1959 Mad 339 (Pr 8) = 1959 Cri LJ 
998. 

(See AIR 1942 Sind 77 (78) = 43 Cri 
LJ 692 (DB).] 

(8) An order under this sub-section is 
not a mere routine order to be append¬ 
ed to an order under Section 112 and 
IS not meant merely to anticipate V ? 
final order that may be made under 
Section 118. It is designed to meet an 
emergency. AIR 1953 Pat 132 (Pr 2) = 
1953 Cri LJ 916 *♦ AIR 1959 Mad 339 
(Pr 8) = 1959 Cri LJ 998 ** 1951 Raj 
LW 176 (177) ** AIR 1942 Sind 86 (86) 
= 43 Cri LJ 788 (DB) (1968) 70 Punj 
LR 6 (7) (Delhi) •• (1966) 8 Law Rep 
175 (Mys) •* AIR 1960 Mys 146 (147) = 

1960 Cri LJ 837. 

(9) If the Magistrate, upon informa¬ 
tion lodged under Section 107, feels the 
necessity for further information, he 
can do that by calling upon parties to 
adduce further evidence before him in 
the course of enquiry under Section 117. 
But he cannot call upon police to file 
further particulars or lodge fresh infor- 
mation to enable him to issue second 
notice under Section 112 on the basis 
of additional information. Where it is 
not possible to pass an' order under 
Section 118 on the available information. 
Magistrate must discharge notice. 1970 
Cri LJ 292 (293) = (1966) 2 Mys LJ 


(10) The Magistrate must direct his 
consideration particularly to the question 
of emergency and the necessity of im¬ 
mediate measures as a separate case. 
AIR 1953 Pat 132 (Pr 2) = 1953 Cri LJ 
916 •• AIR 1959 Mad 339 (Pr 8) = 1959 
Cri LJ 998 •* 1957 Cri LJ 147 (Pr 3) = 
ILR (1956) Cut 674 •• (1955) 8 Sau LR 
292 (294, 295) •• 1951 Raj LW 176 (177) ** 
AIR 1942 Sind 77 (78) - 43 Cri LJ 692 
(DB). 

(11) The Magistrate should not con. 
duct an inquiry within an inquiry. AIR 
1943 Sind 122 (128) = 44 Cri LJ 779 ♦* 
AIR 1959 Mad 339 (Pr 8) =* 1959 Cri LJ 
998. 

(12) The Magistrate should not take 
evidence of witnesses on oath and their 
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cross-examination in th usual manner. 
AIR 1953 Pat 132 (Pi 2) = 1953 Cri 
LJ 916 AIR 1959 Mad 339 (Pr 8) = 
1959 Cri LJ 998. 

(13) The Magistrate need not com¬ 
mence to take evidence before he passes 
an order under Section 117 (3). But, it 
is necessary before he proceeds to take 
action under Section 117 (3) .that the 
order passed by him under Section 112 
has been read or explained to petitioners. 
AIR 1969 Manipur 90 (92) = 1969 Cri 
7_.r 1512. 

(14) If the Magistrate is satisfied that 
an emergency exists and urgent orders 
are necessary he can act upon the appli¬ 
cation of a police-officer or upon the 
sworn testimony of a police-prosecutor 
given in the witness-box,or in the form 
of affidavits. AIR 1953 Cal 238 (Pr 2) = 
1953 Cri LJ 574 (DB) **.AIR 1959 Mad 
339 (Pr 8) = 1959 Cri LJ 998 ** AIR 

1942 Sind.86 (87) ^ 43 Cri LJ 788 (DB) 
** AIR 1966 Orissa 75 « 1966 Cri LJ 
432 = 32 Cut LT 742- 

(15) An order passed under this sub¬ 
section after considering the question 
of emergency as a separate question is 
not bad merely because the Magistrate 
has based it on the same information 
and the same evidence .which were the 
basis of his order under Section 112. 
1951 Raj LW 176 (177) ** AIR 1959 Mad 
339 (Pr 8) ='1959 Cri LJ 998 ♦♦ AIR 

1943 Sind 122 (123) = 44 Cri LJ 779 

(DB)** AIR 1969 Manipur 90 (92) = 

1969 Cri LJ 1512 ** 1964 Ker LT 249 
(251) = 1964 Ker LJ 511. 

[See also AIR 1957 Pat 106 (Pr 8) = 
35 Pat 833 = 1957 Cri LJ 386 (DB).] 

ri6) Where a Magistrate starts pro¬ 
ceedings under Section 110, Clauses (a), 
(b) and (c) on a police report which 
makes general and vague allegations, 
the order cannot be justified on the 
ground of emergency. AIR. 1942 Sind 
77 (78> = 43 Cri LJ 692 (DB). 

(17) The existence of a state of 
martial law is a strong evidence justify¬ 
ing an order under this sub-section. 
AIR 1943 Sind 173 (174) = 45 Cri LJ 
147 (DB). 

(18) In so far as an interim order is 
permitted under Section 117, sub-s. (3) 
it would be correct to say that this 
interim order in an emergency can be 
passed even in the absence of the per¬ 
son affected by the order. AIR 1956 
Bom 385 (387) = 1956 Cri LJ 712 (DB) 
** 1961 Raj LW 491. 

(19) An order under this sub-section 
has to be passed only after the order 
under Section 112 has been read and ex¬ 
plained to the accused as provided in 
sub-section (1). An order passed with¬ 
out complying with this procedure is 
premature and illegal. AIR 1951 Raj 


116 (Pr. 2) ** AIR 1958 Raj 349 (Pr. 4) 
= ILR (1958) 8 Raj 656 == 1958 Cri’L 
Jour 1546 1951 Raj LW 176 (177) 

AIR 1943 Sihd 175 (176) = -45 Cri L 
.Tour 164 (DB) ** AIR 1954 Madh B 192 
(192) = 1954 Cri L Jour 1544 ** 1968 
Raj LW 317 (319) = ILR (1968) 18 Raj 
643 ** AIR 1967 Delhi 31 (34) = 1967 
Cri LJ 865 ** AIR 1966 J and K 29 
(30) = 1966 Cri LJ 145 rs- 1966 Kash LJ 
1 ** AIR 1965 Tripura 20 (21) = 1965 
(1) Cri LJ 602 ** (1963) 1 Cri LJ 663 

(664) (Guj) ** AIR 1960 Mys 259 (260j 
= 1960 Cri LJ 1348 , ** AIR 1960 Punj 
225 ( 226 ) = 1960 Cri LJ 639. (Absence 
of prejudice is no ground‘for non-com¬ 
pliance.) 

[See however AIR 1963 Pat 312 (314) 
= 1963 (2) Cri LJ 312^ ** (1955) 8 Sau 
LR 292 (294).], 

(20) Sections 112 and 117 provide two 
diflerent procedures for two different 
ends and the magistrate has no jurisdiC: 
tion to pass an order under Section 117 
(3) along with the one under Section 112. 

-AIR 1957 Pat 106 (Pr. 6) = 35 Pat 833 
= 1957 Cri L Jour 386 (DB) ** AIR 1967 
Orissa 133 (134) = 1967 Cri LJ 1166 = 
33 Cut LT 386 ** 1962 (2) Cri LJ 573 
(577) (Pat) ** AIR 1960 All 467 (468) * 
I960 Cri LJ 1049 (DB). 

(21) The enquiry commences as soon 
as the Magistrate proceeds in the mattes 
after reading or explaining the order tq 
the person concerned, when he is pre¬ 
sent in the Court. AIR 1958 Raj 349 
(Pr. 4) = ILR (1958) 8 Raj 656 = 1958 
Cri L Jour 1546. 

(22) An enquiry under Section 117 (1) 

can be said to commence for the pur¬ 
pose of this sub-section when the per¬ 
sons sought to be proceeded against are 
brought or appear before the Court to 
answer the charge against them. AIR 
1952 Trav-Co 262 (Prs. 3, 4) = ILR (1951) 
Trav-Co 302 = 1952 Cri L Jour 1111 
(DB) ** 1950 Trav-Co LR 368 (372) 

(DB). 

(23) When the person concerned is be¬ 
fore the Court upon sunnmaons or war¬ 
rant he may ask for adjournment ^ 
showing cause against the order. AIR 

1958 Raj 349 (Pr. 4) = ILR (1958) 8 Raj 
656 = 1958 Cri L Jour 1546. 

(24) The mere fact that‘due to the 

exigencies of the work of the Court the 
case has to be adjourned from time to 
time would not mean that the enquiry 
has not become yet one pending before 
the Court. AIR 1952 Trav-Co 282 (Prs. 3, 
4) = ILR (1951) Tray-Co 302 

1952 Cri L Jour 1111 (DB).J •" 

(25) Under Section 117 (3), it is oi'ij 
after the parties appear in Court 

the Magistrate proceeds to inquire into 
the matter, if he finds any neceMity w 
do so, he can direct execution of interini 
bond. AIR 1959 J and K 125 (Pr. 4) *= 

1959 Cri L Jour 1320 AIR 1957 Pat 
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T®® “ 35 Pat 833 = 1957 Cri L 

foT **r 1955 Andhra 96 

i.r5i .";.i955 Cri L Jour 779. (1934 Mad 

from.) •* 1966 BLJR 
255 (257) = (1965) 1 Lab LJ 672 ** (1960) 
AH LJ 227 = (I960) All WR (HC) 215. 

(26) Where the Court passes an inte¬ 
rim order for security the terms of the 
security should not be more onerous 
wan those specified in the order under 
Section 112. AIR 1926 Sind 276 (277) 
= 27 Cri L Jour 1030 (DB). 


(27) The provisions of Chapter XXXIX 
of the Code relating to bail do not spply 
to an order passed under this sub-sec- 

Court cannot under Sec- 
ti<m 498 reduce the amount of security 
ordered to be furnished by the Magis- 
trate under this sub-section, though it 
can reduce the same under its inherent 
powers vvhere it is too high. AIR 1930 
Lah 529 (529) = 31 Cri L Jour 812. 

(28) The reduction by the High Court 
of the amount of the interim security 
does ^ot fetter the discretion of the 
Magistrate as to the amount of the 

security that he may order. AIR 
1930 Lah 529 (5301 = 31 Cri L Jour 
812. 

(29) The Court has jurisdiction to pass 
an order for interim security notwith. 
standing that an application is made 
under Section 526. sub-section (8). AIR 
1928 All 268 (268) « 29 Cri L Jour 448 
(DB) ** AIR 1927 Sind 148 (150, 151) = 
28 Cri L Jour 173 (DB). 

(30) As the power under this sub-sec¬ 
tion is vested in the Magistrates for 
meeting an emergency, unwarranted in- 
torference with the action taken by a 
Magistrate under S. 117 (3) would only 
lead to public peace and tranquillity 
being disputed. 1950 Trav-Co LR 368 
(372) (jjB). 

regard to the taking of interim 
bonds, the Magistrate who is responsible 
for mamtaining peace in his locality is 
the proper judge of what should be done 
in the exigencies and circumstances of 
the case rendering immediate measures 
necessary * for preventing a breach of 
peace and the High Court will not ordi. 
{?» i^'t^rfere in revision. 1953-2 

Mad L Jour 669 (670). 

(32) Where the person who is pro- 

against does not choose to offer 
bail during the pendency of the enquiry 
under this sub-section, the Magistrate 
would be justifled in remanding him to 
the jail custody. AIR 1959 All 346 
(Pr. 4) = 1959 Cri L Jour 672 (DB). 

(33) Illegal order under Section 117 
(3) with consequential order under Sec¬ 
tion 514 — One revision against compo¬ 
site order maintainable. AIR 1969 Man!- 
pur 90 (93) = 1989 Cri LJ 1512. 


proceedings.— 
the Magistrate quashes the 
security proceedings on the ground that 
no purpose would be served by continu- 
mg them as the persons against whom 

IS being held are being 
tried for murder, the effect of thi 
Magistrate s order is only to terminate 
pe proceedings and not to set them 
aside. Hence, the interim bond previ- 
olisiy taken can be. enforced under S 514 

Oudh'321 

(322) = 42 Cn L Jour 457. 

satisfaction for taking 
immediate measures on perusal of affi- 
davitsand report of investigating officer 
Mere fact that reasons given in order 
itsejl are not very elaborate or definite 
can be no ground for holding that order 
was passed without jurisdiction. (1969) 
35 Cut LT 603. 

(36) Execution of bond under Sec. 117 
(3) — No need of arrest under Sec. 114 

enquiry. AIR 1969 Ker 188 
(189) = 1969 Cri LJ 735 = 1968 Ker LT 
554. 

(37) Accused arrested and detained —• 
Order under Section 107 read with Sec. 
tion 112 read out subsequently — On 
uemal of charge by him order under 
Section 117 (3) passed — Accused cannot 
be released in view of a valid order 

f3) subsequent¬ 
ly; 271 (272) « 1963 All 

LJ 744 (DB). • 

(38) A magistrate is empowered to 
pass a composite order both under Sec- 

(3) and under Section 112 of the 
Cr. P. Code. It is not necessary that be¬ 
fore an order under Section 117 (3) is 
passed an enquiry under Section 112 
must have already been taken up for 
consideration. AIR 1967 Orissa 133 ( 134 ) 

= 1967 Cri LJ 1166 = 33 Cut LT 386. 

(39) Proceedings under Section 107 
gainst both parties in land dispute — 
Order under Section 117 (3) to execute 

bonds against both parties is 
justified. AIR 1964 Pht 445 (446) = 1964 
(2) Cr LaT 438, 

(40) Magistrate acting under Sec 107 
ordering petitioners to show cause and 
by same order directing them to furnish 
ad interim bonds on next date — Held, 

against petitioners had not 
commenced, stage for execution of ad 
interim bonds had not arrived and hence 
A ^ order must be set aside. 

f420 ^ 

against Magistrate for dam- 
ages for wrongful confinement.— fn in 
a proceeding under Section 107. against 

the jurisdiction of 
detain the person pro* 
custody under Sec.^117 
Lrhul "® !u»'nishes a bond with or 

conclusion of 

the enquiry, for keeping the peace. AIR 
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1962 All 137 (139) = 1961 All LJ 665 = 
1962 (1) Cr LJ 234. 

7. Evidence of general repute — Sub¬ 
section (4).— (1) Where a person is 

charged under Section 110 as being a 
habitual offender, or as being a desperate 
and dangerous person, his character 
becomes a fact in issue. Under Sec. 5 
of the Evidence Act read with Explana¬ 
tion 1 to Section 54 of that Act. evidence 
os to such character becomes relevant. 
AIR 1920 Oudh 255 (256) = 21 Cri L 
Jour 810 ** AIR 1959 All 347 (Pr. 8) = 
1959 Cri L Jour 673. 

[See also 1961 BLJR 528 (529) •* AIR 
1936 Oudh 238 (240) = 37 Cri L Jour 
390 (DB).] 

[See however AIR 1920 Mad 534 (535) 
= 21 Cri L Jour 354 (DB).] 

;2) Reputation means what is thought 
of a person by others, and the general 
reputation of a person is the collective 
opinion of those in whose midst he 
lives. AIR 1951 Assam 106 (Pr. 54) = 
ILR (1951) 3 Assam 181 = 52 Cri L 
Jour 966 (DB) *♦ AIR 1938 Mad 591 (593) 
- 39 Cri L Jour 898 (DB) ♦* AIR 1925 
Lah 166 (167)= 25Cri LJour 808 ** AIR 
1927 All 394 (395) = 28 Cri L Jour 502 
(DB). 

(3) The opinion need not necessarily 

be the opinion of the entire community. 
AIR 1951 Assam 106 (Pr. 54) = ILR 

fl951) 3 Assam 181 = 52 Cri L Jour 966 
(DB) *• AIR 1914 All 280 (282) *= 15 Cri 
L Jour 705 ** AIR 1920 Mad 534 (539) 
= 21 Cri L Jour 354 (DB). 

(4) Evidence which discloses the 

existence of collective opinion is evi¬ 
dence in proof of general reputation. 
AIR 1951 Assam 106 (Pr. 54) = ILR 

(1951) 3 Assam 181 * 52 Cri L Jour 966 
(DB) ** AIR 1914 All 280 (282) = 15 Cn 
L Jour 705. 

(5) General reputation must be dist¬ 

inguished from rumour which is inad¬ 
missible in evidence. AIR 1951 Assam 
106 (Pr. 54) = ILR (1951) 3 Assam 181 
= 52 Cri L Jour 966 (DB) •* AIR 1924 
Pat 500 (501) = 25 Cri L Jour 985 ** 

(1904) 1 Cri L Jour 984 (986) (All) ** 
AIR 1919 Mad (635) = 19 Cri L 

Jour 905 **' (1896) 23 Cal 621 (628, 629) 
(DB). 

(6) The roots of a bad reputation are 

often planted in rumour, but it cannot 
be laid down as any hard and fast rule, 
how many instances build up a reputa¬ 
tion and how long it takes for rumour 
to ripen into reputation. AIR 1951 
Assam 106 (Pr. 54) = ILR (1951) 3 
sam 131 = 52 Cri L Jour 966 (DB) 

AIR 1933 Pat 189 (191) = 34 Cri L 
Jour 643 ** AIR 1921 Cal 625 (627) = 
22 Cri L Jour 377 (DB). 

(7) It is hardly necessary to say that 
evidence of rumour is mere hearsay 
evidence, and hearsay evidence of a 


particular fact- Evidence of repute is a 
totally different thing. A man’s general 
reputation is the reputation which he 
bears in the place in* which he lives 
amongst all the townsmen, and if it is 
proved that a man who lives in a parti- 
.cular place is looked upon by his fellow 
townsmen, whether they happen to 
know him or not, as a man of good re¬ 
pute that is strong evidence that he is 
a man of that character. On the other 
hand, if the state of things is that the 
body of his fellow townsmen who know 
him, look upon him as a dangerous 
man and a man of bad habits, that is 
strong evidence that he is a man of bad 
character. (1896) 23 Cal 621 (628, 629) 
(DB). 

[See also AIR 1921 Cal 625 (627) = 
22 Cri L Jour 377 (DB) •* 1903 All WN 
181 (181) ** AIR 1928 Lah 49 (49) = 28 
Cri L Jour 813.] 


(8) The individual opinion of specified 
individuals as to the character of 
another person does not constitute gene¬ 
ral reputation, and evidence thereof is 
merely evidence of opinion which is, 
under the provisions of the Evidence 
Act, inadmissible except in the parti¬ 
cular cases specified in that Act. AIR 
1920 Oudh 255 (257) = 21 Cri L Jour 810 
AIR 1929 All 273 (276) = 30 Cri L 
Jour 562 (DB) *• AIR 1920 Mad 534 (537) 
= 21 Cri L Jour 354 (DB) *♦ AIR 1924 
Pat 500 (501) = 25 Cri L Jour 985. 


(9) A mere suspicion on the part 
the witness as to the complicity of the 
person sought to be proceeded against in 
certain isolated offences, is only his in¬ 
dividual opinion and is not per se ad¬ 
missible as evidence of general repute. 
AIR 1929 All 273 (275, 276) = 30 Cri L 
Jour 562 (DB) ♦* AIR 1959 All 347 
(Pr. 3) = 1959 Cri L Jour 673 ** AIk 
1920 Cal 301 (303) = 21 Cri L Jour 170 
(DB) ** (1907) 5 Cri L Jour 191 (193) 
(DB) (Cal) ** AIR 1919 Mad 633 (635) - 
19 Cri L Jour 905 •• AIR 1924 Pat 498 
(499) *= 25 Cri L Jour 35. 

[See however AIR 1929 All 650 (651» 
652) = 31 Cri L Jour 755 (DB).] 

(10) The mere fact that the witne« 
is a police officer will not make ms evi¬ 
dence any the weightier or admissible. 
AIR 1929 All 273 (275) = 30 Cri L Jour 
562 (DB) *• AIR 1915 All 144 (145) - 
16 qvi L Jour 281. 

(11) Police records of suspected cas^ 
or history sheets maintained by we 
police, or entries in “Thana Villag 
Crime Note Book,” or Police ..ovaries, 
would all be inadmissible as evidence oi 
general repute. (1912) 13 Cri 

(13) (All) •• AIR 1933 251 (252, 

253) = 34 Cri L Jour 852 (DB) * AIR 
1920 Pat 25 (28) = 21 Cri L Jour 32i 
(DB) •* AIR 1920 Cal 556 ( 556 ) « 21 Cri 
D Jour 700 (DB) ** AIR 1930 All 37 (38) 
= 31 Cri L Jour 301 (DB). 
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(12) Although suspicion is not sub¬ 
stantive evidence of general repute, and 
the facts which would not be admissible 
in an ordinary trial are not admissible 
^ evidence under this section, evidence 
that a person had been suspected and 
named in a large number of cases ex¬ 
tending oyer a considerable period may 
be admissible as corroborative evidence 
of bad repute under Section 11 (2) of 
the Evidence Act. AIR 1924 Oudh 112 
(112) = 24 Cri L Jour 608 AIR 1923 
All 595 (595) = 25 Cri L Jotir 486. 

(13) In a doubtful case, the fact that 
a person has never been suspected of 
any offence may weaken the evidence 
of bad repute given against him. AIH 
1920 Oudh 226 (227) = 22 Cri L Jour 273 
*• AIR 1923 All 595 (595) = 25 Cri L 
Jour 486. 

(14) Enquiries under this section are 
governed by the ordinary rules of evi¬ 
dence, and, therefore, evidence, whether 
of general repute or of particular facts 
which would not be admissible at an 
ordinary trial, is not admissible under 
this section. AIR 1929 All 273 (275, 276) 
= 30 Cri L Jour 562 (DB) ** AIR 1920 
Oudh 255 (256) = 21 Cri L Jour 810. 

^ (15) Where evidence of general repute 
IS to be let in under sub-section (4), it 
must be direct evidence in accordance 
with the rules of evidence. AIR 1934 
All 735 (738) = 36 Cri L Jour 33. 

[See also AIR 1948 Pat 84 (85) = 48 
Cri L Jour 409.] 


Jour 562 (DB) 
(DB). 




(1902) 29 Cal 779 (781) 


120) That the applicant is by habit 
a housebreaker, or thief can be proved 
by proving that he has committed bur¬ 
glaries or thefts to such an extent 
that he can be said to be a habitual bur¬ 
glar or thief or by proving that 
his general reputation is that of a habi- 
tual burglar or thief. There is no 
third way of proving the fact. AIR 1959 
All 347 (Pr. 3) = 1959 Cri L Jour 673. 
(22 Cri L Jour 273 (Oudh); AIR 1933 
Oudh 58; AIR 1946 Oudh 50; AIR 1938 
Lah 428; AIR 1929 All 650: AIR 1936 
Oudh 238: AIR 1930 Lah 345 and AIR 
1942 Pesh 84, Diss.) 


(21) As a matter of practice, evidence 
of general repute ought to be evidence 
given by respectable persons who are 
acquainted with the person sought to be 
bound over, who live in the same 
neighbourhood, and are aware of his 
reputation. AIR 1920 Mad 534 (539) = 
21 Cri L Jour 354 (DB). 

[See AIR 1934 All 735 (738) = 36 Cri 
L Jour 33.] 

(22) It would not ordinarily be suffi¬ 
cient to examine merely officials such 
as the police, zaildars or sufedposes. 
AIR 1915 Upp Bur 13 (13) = 16 Cri L 
Jour 553 (5^3) ♦♦AIR 1925 Rang 174 (176) 
= 26 Cri L Jour 528 (DB) ♦* AIR 1928 
All 1 (2) = 29 Cri L Jour 92 (DB) 

AIR 1930 Nag 148 (148, 149) = 31 Cri 
L Jour 185 *• AIR 1923 Lah 419 (419) = 
25 Cri L Jour 314. 


(16) If a witness deposes : “I heard the 
general reputation of X in the village to 

SO and so,” it is direct evidence of 
the reputation by a person who heard 
the reputation. AIR 1928 All 1 (3) = 
29 Cri L Jour 92 (DB) *♦ AIR 1920 Oudh 
255 (258) = 21 Cri L Jour 810. 

(17) It was held that the evidence of 
reputation must necessarily comprise 
hearsay evidence but that it was ad¬ 
missible by virtue of the provisions of 
this sub-section. AIR 1951 Assam 181 
(Prs. 53, 54) = ILR (1951) 3 Assam 181 
= 52 Cri L Jour 986 (DB) ** AIR 1938 
Mad 482 (483) « 39 Cri L Jour 588 (DB) 
*• AIR 1929 All 650 (652) = 31 Cri L 

SF.oI®? •• <1909) 10 Cri L Jour 

355 (356) 5 Low Bur Rul 72 (FB). 

(18) It was held that if the deponent 
does not know the person whose reputa¬ 
tion is in question, his evidence that he 
heard the reputation is hearsay and, 

i^»ad«dssible. AIR 1933 Pat 
189 (192) = 34 Cri L Jour 643, 

(19) The evidence of a witness who 
<3 o€ 8 not know the person about whose 
reputation he deposes, would necessarily 
pe very weak and would not ordinarily 

an order for security. AIR 1921 
^1 88 (88, 89) = 22 Crt L Jour 314 (DB) 
•• AIR 1929 All 273 (270) * 30 Cri L 


xiiv '^ouri ougni not to accept the 
evidence of police witnesses unless they 
had special means and occasion to know 
the reputation in the course of their 
official duties. AIR 1942 Pesh 84 (85) = 

® AIR 1933 All 

674 (675) = 35 Cri L Jour 183. 

[See AIR 1935 Pesh 158 (159).] 

(24) It would not be safe to reject the 
evidence of any witness merely because 
he is a village mukhia or a police offi¬ 
cer. AIR 1938 Mad 591 (591) = 39 Cri 

^^35 Pesh 80 

All pTn ^ ^^27 •• AIR 1935 

^1^850 (851) = 36 Cri L Jour 1362 

(p) The vague evidence of witnesses 

habitual thief or that the 
neighbourhood is of that opinion is not 
value without particulars as 
^sociates, means of subsistence 
and as to whether increase of thefts 
synchronises with his nresencp in fh^ 
locality AIR 1924 Oudh?87 (188) =‘ 2 ! 

(M) ^ S’ 

i witneffles need not neces- 

W2 "r™ L Jour1“ 
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(27) The Court must satisfy itself in 

each case that the evidence is true and 
properly appraise the evidence of persons 
living at a considerable distance. AIR 
1925 Rang 174 (175) = 26 Cri L Jour 

528 (DB). 

(28) Where, in consequence of a 
series of dacoities in certain villages pro¬ 
ceedings are instituted against a person 
for being a robber by habit, the evi¬ 
dence of general reputation given against 
him by persons from the difTerent 
villages in which the dacoities took place 
would be proper and admissible. (1908) 
7 Cri L Jour 146 (155) = 35 Cri 243 
(DB). 

(29) The Court should exercise a pro¬ 
per discretion in each case and satisfy 
itself that the evidence of general re¬ 
pute is so general and overwhelming 
as to leave no doubt that the accused is 
a habitual thief, robber, etc., as the case 
may be. AIR 1950 Cal 177 (Pr. 6) = 
51 Cri L Jour 856 (DB) ** (1891) 14 All 
45 (46) ** 1903 All WN 181 (181) ♦* AIR 
1914 Bom 199 (200) = 16 Cri LJour 91 
(DB) *• (1907) 5 Cri L Jour 24 (25) (Lah) 

AIR 1921 Lah 179 (179) = 23 Cri L 
Jour 507. 

[See also AIR 1938 Mad 482 (483) = 
39 Cri L Jour 588 ** AIR 1938 Mad 35 
(37) = 39 Cri L Jour 230.] 

(30) No hard and fast rule can be 
laid down as to the quantum of evidence 
necessary before a Court can act there¬ 
on nor is it necessary that the suspicion 
against a person charged under Sec¬ 
tion 110 must be embodied in a docu¬ 
ment. AIR 1946 Oudh 50 (51). 

(31) The evidence has to be weighed 
in relation to other facts elicited from 
the statement of other witnesses. AIR 
1951 Assam 106 (Pr. 53) == ILR (1951) 
3 Assam 181 = 52 Cri L Jour 966 (DB). 

(32) The burden of proof lies, as in 
any other case, on the prosecution. 
1898 Pun Re (Cr) No. 4, p. 9 (11) *♦ AIR 
1920 Cal 412 (412) = 21 Cri L Jour 826 
(DB). 

(33) The Court should pay particular 
attention to the evidence of the defence 
witnesses who speak to good character; 
such evidence should not be discarded or 
lightly brushed aside unless there are 
substantial reasons for discrediting their 
evidence. AIR 1915 All 415 (416) = 16 
Cri L Jour 810 ** AIR 1923 All 35 (37) 
— 24 Cri L Jour 257 ♦* AIR 1930 Lah 
1051 (1052) « 32 Cri L Jour 271 ** AIR 
1933 Pat 112 (113) = 34 Cri L Jour 476 
** AIR 1919 Oudh 310 (311) = 20 Cri L 
Jour 748. 

(34) The mere fact that the defence 
witnesses are the caste people of the ac¬ 
cused, or that the accused is a 
very influential rrian in the locality and 
therefore is in a position to produce a 
large number of witnesses on his side 


is. however, no ground for discrediting 
their evidence. AIR 1950 Cal 177 (Pr. 5) 
= 51 Cri L Jour 856 (DB) *♦ AIR 1919 
Oudh 310 (311) = 20 Cri L Jour 748 

** AIR 1915 All 464 (465) = 16 Cri L 
Jour 805 ** AIR 1928 Lah 49 (49) « 28 
Cri L Jour 813 ♦* AIR 1919 All 136 

(138) = 20 Cri L Jour 689. 

(35) Where the evideoce of the prose¬ 
cution and the defence is equally balanc¬ 
ed, and equal, if not greater, number 
of defence witnesses speak to good 
character, no order demanding security 
should be passed. AIR 1952 All 927 
(Pr. 10) = 1952 Cri L Jour 1692 *♦ AIR 
1948 Nag 28 (29) = ILR (1947) Nag 237 
= 48 Cri L Jour 252 ** AIR 1930 Lah 
1051 (1054) = 32 Cri L Jour 271 ♦♦ AIR 
1930 Oudh 357 (360) = 31 Cri L Jour 
1020 (DB) ** AIR 1939 Lah 269 (270) 
= 40 Cri L Jour 753. 

(36) Where a large body of persons 
have come forward to swear as to the 
reputation of a person and he is not 
able to show anything as to why the 
witnesses have come forward to give 
him a bad character, such evidence 
should not be lightly brushed aside. 
AIR 1946 Oudh 50 (51). 

(37) The Court must sift and weigh 
the evidence carefully. AlR 1950 Cal 
177 (Pr. 5) = 51 Cri L Jour 856 (DB) ** 
AIR 1942 Oudh 356 (357) = 43 Cri L 
Jour 398 ** AIR 1925 Oudh 501 (501) *= 
26 Cri L Jour 530. 

(38) The commission of a sufficient 
number of burglaries or thefts must be 
proved in order to make out a case of 
being by habit a burglar or thief; but 
commission of a smaller number of 
burglaries or thefts may supplement, or 
be supplemented by the evidence of a 
general repute. AIR 1959 All 347 (Pr. 8) 
= 1959 Cri L Jour 673. 

8 . Evidence of repute against person 
charged under Section 107, if admis¬ 
sible.— (1) Where a person is called 
upon to furnish security to keep the 
peace under Section 107, no evidence of 
general repute can, under sub-sec. (4) 
of this section, be let in against him. 
(1903) 25 All 273 (274, 275) *• 1888 Pun 
Re (Cr) No. 16, p. 30 (30, 31) (DB). 

(2) Reports made by several of the 
prosecution witnesses on various dates 
regarding the past conduct of the ac¬ 
cused and his disposition to use violence 
though not substantive evidence of the 
matters mentioned in them are admis¬ 
sible under Section 157 of the Evidence 
Act, to corroborate what the witne^es 
have testified in Court. AIR 1940 Pa* 
252 (252, 253) = 41 Cri L Jour 746. 

9. “Or otherwise.**— (1) The words 

“or otherwise” do not permit the ^ans- 
gression of the general rules of evidencg 
as enacted by the Evidence Act. 

1920 Oudh 255 (256) = 21 Cri L Jour 
810. 
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| 2 ) The fact that the person proceed- 

® number of 

tnelts, or that he associates with proved 
Au proved. AIR 1933 

L Jour 284 

T f2) (675) = 35 Cri 

air 1934 Oudh 49 (49) = 

(3) Where a witness deposes to the 
lact that a person is a habitual ofTender. 
the fact that such person was suspected 

m various cases may be admissible as be. 
mg one of the grounds of the opinion of 
the witness that the person is a habitual 
offender. AIR 1929 All 650 (653) = 
31 Cn L Jour 755 (DB). 

^ Statements given to the police are 
admissible in evidence in proceedings 
under Section 110 and cannot be shut 

Sy j Section 162. AIR 1933 

Mad 688 (689) = 34 Cri L Jour 951. 

(5) The words “or otherwise” are in- 
tended to give the Magistrate a very 
large discretion as to the nature of the 
evidence which he may admit. ( 1904 ) 

1 Cn L .^pur 534 (535) (All). 

10. Admissibility of evidence of previ¬ 
ous convictions in Sec, no prcrceed. 
ings. ( 1 ) Any evidence which would 
be relevant to the charge under inquiry 
would be admissible even under the Evi- 
dence Act. AIR 1919 All 220 (221) = 
20 Cri L Jour 206. 

(2) The existence of a number of pre- 
convictions for offences such as 
theft is a matter which may and should 
be taken into consideration as indicat- 
character and disposition of the 
accused (Section 54, Explanation 2 of 
the Evidence Act.) But the existence of 
such convictions is not by itself sulTi. 

AT2^i*(2>o^An^o-,f^ order for security. 

Cri L Jour 
r Bom 195 (195) = 

26 Cn L Jour 1391 (DB) ** (1909) 10 Cri 
L Jour 122 (124) (DB) (Cal)-** AIR 1921 
Lah 179 (179. 180)' = 23 Cri L Jour 507 

See (1900) 2 Bom LR 57 (58) (DB).] 

Him Pra 43 
= L Jour 996.1 

(a) The fact that the accused has been 
bound over previously under Section 110 
may also be -stated and proved as one of 
the grounds on which witnesses to gene- 
ral repute believe him to be a habitual 
offender. AIR 1929 All 650 (653) = 

31 Cn L Jour 755 (DB). 

cannot order security 
to be furnished on the strength of the 

there is evi! 

dence of bad character subsequent to the 

r?2f V’ •• AIH.1913 Cal 643 (643) 
Trf®. Cri L Jour 312 (312) (DB) *• (1906 

(Lah) *• 1911} 

12 Cri L Jour 359 (359) (Mad). ^ 

previous conviction is not 
pass an order under Sec¬ 
tion 110. AIR 1938 Mad 482 (483) ^ 39 


Oudh 238 

Cp) Where, while disposing of a nro- 

stctiS? ^ report under 

Section 110 (e) and (f) the Magistrate 

fnri^th order under Sec. 112 

and the accused has admitted his previ- 

of nlTZ ingredients 

against him. it was 

r^in should have pro- 

iqIq ^ on under Sec. 117. 

1959 Ker LJ 1293 (1294). 

n. Admissibility of evidence of the 
commission of a substantive offence in 
Section 110 proceedings.— (i) Positive 

GfTp^!2®® actual commission of 

necessary in proceedings 
Section no. AIR 1953 Trav-Co 

?qs<i 7 Trav-Co 253 = 

1953 Cn L Jour 1246 (DBl ** AIR 19.3.3 

Oudh 58 (59) = 34 Cri L Jour 160 (DB) 

** (1907) 5 Cri L Jour 178 (179) (oi) 

(DbT (1881) 3 Mad 238 (239, 240) 

(2) Instances of specifir crimes are 
admissible in evidence aithoug’i they 
are not supported by svidenca of such 

secure a 

ATR IQ?? ^ substantive offenca. 
air 1953 Trav-Co 231 (Pr 4 ) * fr r 

(1953) Trav.co 253 = 1953 Cri L Jour 

1246 (DB) -* air 1930 Oudh 357 (SSs! 

r.. ^^7?72-^377“6^, I 

C?f L ‘j*ou77i8’“® .= 

sub^tanT^^i '^®^® t prosecution for a 
substantive offence has ended in an ac- 

relating to the incident which formed 
the subject-matter of the previous trial 
be excluded: the fact of ac- 
quittal although it may diminish and 

fbe evidence has not 
the effect of rendering such evidence in 

All 694 (697) = 

26 Cn L Jour 1130 (DB). 

proceedings 

under Section 109.— (i) Where the onlv 
evidence against the accused ifthe stated 
ment of a police constable that he i«i 
wandering without means of subsistence 
or “does not work," an order for sIcS 

WN Is’ (S)! (1900-01) 5 Cai 

(2| Where the only evidence aeainrf 

Int was seen®com- 

* * ? ? sugarcane field at 10 d m 
and tried to run away when challene* 

®d, an order for security will »irtf 
justined, AIR 1828 All 476 (476) = 29 
Cn L Jour 864 (FB). 

this section can- 
rmJcf^K PP suspicion, but there 

basis of fact. AIR loifl 
All 260 (261) = 20 Cri L Jour 401. 

wider s/ctlon lii’ (b.'trstaSTgS 
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a person in order to prevent him from 
delivering speeches likely to create com¬ 
munal tension, and such proceedings are 
based on certain speeches delivered by 
him, speeches delivered by him on prior 
occasions are admissible in evidence 
under Section 14 of the Evidence Act, 
as serving to show the existence of a 
particular state of mind or intention. 
AIR 1940 Nag 134 (137) = 41 Cri L Jour 
713. 

14. .Toint inquiry — Sub-section (5).— 
(i: Sub-section (5) permits a joint in¬ 
quiry against two or more persons pro¬ 
vided that they have associated together 
in the matter under inquiry. AIR 1925 
Pat 131 (137) = 26 Cri L Jour 738 *• 
AIR 1948 Pat 84 (85) = 48 Cri L Jour 
409 ** AIR 1919 All 376 (376) = 20 Cri 
L Jour 750 •* AIR 1919 Cal 359 (359) = 
20 Cri L Jour 551 (DB) ** 1967 Mad LJ 
(Cri) 707 (709) = (1967) 2 Andh WR 
223. 

(2) The expression “associated 
together" means that the persons have 
been acting in concert or that there is 
something in the nature of a conspiracy 
among them in respect of the various 
acts alleged against them. AIR 1923 
Pat 104 (110) = 23 Cri L Jour 100 (DB) 

AIR 1924 Nag 166 (167) = 25 Cri L 
Jour 132 1967 Mad LJ (Cri) 707 (709) 

= (1967) 2 An WR 223. 

i3) .Where certain persons are alleged 
to belong to a gang of swindlers who 
act in concert and cheat ignorant people 
or are alleged to belong to a gang of 
habitual thieves and robbers who are 
associating together jointly in the com¬ 
mission of thefts, burglaries and 
robberies, a joint inquiry against them 
all is perfectly justiiled. (1910) 11 Cri 
L Jour 23 (24) = 37 Cal 91 (DB) ** AIR 
1946 Oudh 50 (51) ** AIR 1947 Oudh 86 
(86) = 47 Cri L Jour 1019 •* AIR 1934 
Rang 121 (122) = 35 Cri L Jour 1257 
(DB). 

(4) Where the charge is that several 
persons formed one gang with one pur¬ 
pose, viz., that of harassing and inti¬ 
midating the complainant, and each act 
spoken to by witnesses is an act prompt¬ 
ed by that common object and directed 
towards accomplishing it, a joint inquiry 
has been held to be valid. AIR 1927 
Mad 542 (543) = 29 Cri L Jour 77. 

(5) The mere fact that the several 
persons sought to be proceeded against 
belong to the same tribe and village or, 
are close neighbours and have been con¬ 
victed together on previous occasions or, 
that they happen to be members of an 
undivided Hindu family or, are in the 
position of a master and servant, is not 
proof of association in the absence of 
any evidence to show that they consti¬ 
tute a gang acting in concert in respect 
of the charges made against them. 1695 


P- 1 *•'air 1920 

Cal 556 (556) « 21 Cri L Jour 700 hoi) 
(DB) ** AIR 1919 Mad 633 (6^5) = 19 
Cri L Jour 905 ** (1906) 3 Cri L Jour 
290 (291) = 9 Oudh Cas 69. 

(6) Where there is the evidence of as¬ 
sociation, the mere fact that the several 
persons jointly tried belong to different 
villages is not a circumstance which 
would affect the legality of the joint 
trial. (1922) 23 Cri L Jour 58 (58) (DB) 
(Cal), 


(7) Where there is evidence that there 
IS a gang of persons associated together 
to comniit such acts as the security sec¬ 
tions exist to prevent, it is enough that 
some members of the gang are shown to 
have committed the various acts alleg^ 
against them; it is not necessary 
to prove that on every occasion the 
whole gang acted together. AIR 1923 
Nag 53 (54) = 23 Cri L Jour 741. 


(8) Where the several servants of a 
zamindar acted together in the matter 
of extortion of kabuliats at enhanced 
rates from the tenants of ^e master 
for his benefit and under his directions, 
it was held that the joint inquiry against 
all the servants was valid. (1905) 
2 Cri L Jour 554 (567) (SB) (Cal). 

[See however (1900)27 Cal 781 (784) 
(DB).] 


(9) In order to justify a joint inquiry, 
there should not merely be association 
but it is essential that such association 
should be in the matter under inquiry. 
(1905) 2 Cri LJ 224 (225) = 8 Oudh Cas 
91 *• (1910) 11 Cri LJ 50 (51) (Mad). 

(10) Two opposing or contending par- 
ties cannot also be tried in a joint in¬ 
quiry because they are in conflict with 
one another, and there can be nothing 
in common between them in respect of 
the matter under inquiry. AIR 1951 
Nag 306 (Pr. 4) =* ILR (1950) Nag 859 
= 52 Cri L Jour 181 •• 1951 Raj LW 176 
(177) *• AIR 1943 Pat 417 (418) = 45 
Cri L Jour 406 *• (1905) 2 Cal L Jour 
65n (65n) (DB) ** AIR 1916 AU 338 (338) 
= 17 Cri L Jour 165. 

< 

(11) Where the charge is such that it 

is purely personal to one Individual 
alone and does not afford any scope for 
several persons acting in concert, there 
can be no association and, therefore, no 
joint inquiry. (1900) 27 Cai 781 (783) 
(DB) ** AIR 1951 Orissa 277 (Prs. 5. 6) 
= ILR (1949) Cut 751 = 52 Cri L Jour 
848 •• AIR 1938 Mad 35 (36. 37) = 39 
Cri L Jour 230 ♦♦ AIR 1925 Mad 189 

(191, 192) = 26 Cri L Jour 673. 

[But see AIR 1930 Mad 873 (873) * 
32 Cri L Jour 14^** AIR 1934 Cal 
(485) = 35 Cri L Jour 952 (DB) •* 

1921 Cal 625 (628) = 22 Cri L Jour 377 
(DB) ** AIR 1933 All 676 (677) « 35 Cri 
L Jour 218 *• AIR 1953 Pat 1 (Pr. lU 
= 31 Pat 902 = 1953 Cri L Jour 110 

(DB).l 
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men f 

form the^subfect ^ of 

£".!,'=£,V"“ “ S“ 

saggSiSS 
ses.'^.3 ,i= 

mere allegation on the nart ol 

is en^o'Sh “to°m ‘f*??‘ ^^soefation 

though ft rJ ® i"*"* inquiry al- 

th^trial tt^a/ !;j^®«Wently transpire at 

EifFpAm-B 

26'crfLM38/®"" = 

= '!r c"r?T''L^n^^ 5 ^ 5 .».l« f 

104 (HO, 111) -1 L n.- T 

+ order under Sec 

tion 112_ should itself contain a chfree 

of association where a joint inquiry Is 
contemplated. AIR 1950 Cal 177 fnm = 

34'SrfL"‘rout?52'f^ '352, = 

. .(10) Though the section permits a 

where^’thp!?'• several persons 

inf 11 association, the Court is 

not absolved from its duty of givine a 

each one of them on the merits of the 
204^^5®, 1925 Sind 

1958 Cai’lib fir n,^-Toss'CH ‘r* 

371 .. lis 'n96,“ y“cri 

41 ** 1330 Cal 294 (295) = 

427 iiym r '*3“” « Cri L Jour 

427 (429) * 35 Cal 138 (DB). 

ISee however AIR 1946 Oudh 50 (51).] 

proceedings under 
Section 107 the cases of individual oer- 

pd”flr.H®yh separately consider, 

hflc evidence against each person 

has not been summarised, the order 
under Section 107 cannot be sustained 
and, must be set aside. AIR 1959 pat 

?DB)''’™ a’,’r®’, 0« 1333 ” iour 639 

19m’ Cri Wour T87*^"‘ ®'' = 

l« Inquiry where there 

held tS"”*” ^ inquiry 

Sf n~i. absence 

of prejudice does not vitiate the trial 

and Is curable under Section 537, AIR 
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bfCaidThi under, this lection can,',of 

sa^T oVe^ncT ^tif/’n^’t'hiTia'n’i'.fi 

AiiVsS plT=^"2fc"TL^?our^2'o''6 

Cri L®jlur° '^34 All 927 (929) = 36 

(2) Confessions made by a co-accused 
n fro/i° V rannot be S 

th/ofT '"®!,”"''®'' ‘•’is against 

=T2TfrL J^S 4*4?',3?3) 

„™a*ic>ous prosecution.— 
ritv^uS%fi?"tK^ furnish secu- 

rfissi ZFi 

4l '339) = 34 Cri L Jour 

T T... 274 (275) = 31 Cri 

L Jour 958 (DB) *• (1910) 11 Pr? t 
J our 251 (251) (DB) (MadK ' “ 

malicious prosecu 

pr™nSiTdu\l‘’aTfh"erT 1 f no*' " 

'(ms') is"Mad ® '’“se- 

(ISOJ) 13 Mad L Jour 370 (370) mn\ 

(DbTT ^ (361} 
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SECTION 118 — SYNOPSIS 
1* Final order for security. 

2- Terms of, security — Proviso I. 

3. Amount of security - Proviso 2 . 

Hty, of bond for secu^ 
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a bond, with or without sureties, the Magistrate shall make an order according¬ 
ly : 

Provided— 

first, that no person shall be ordered to give security of a nature di6Ferent 
from, or of an amount larger than, Or for a period longer than, that 
specified in the order made under Section 112: 

secondly, that the amount of every bond shall be fixed with due regard 
to the circumstances of the case and shall not be excessive: 

tliirdly, that when the person in respect of whom the inquiry is made is 
a minor, the bond shall be executed only by his sureties. 

[1882 — S. 118; 1872 — S. 493, Para. 1 and S. 497; 1861 — Ss. 284, 288.] 


[**] The brackets and figure “(1)” omitted 
1964 (LII of 1964). S. 3 and Second 


Section 118 — Synopsis (contd.) 

6. Power to review a final order for 

security. 

7. Bond by a minor — Proviso 3, 

8. Appeal. See Section 406 and Notes 

thereon. 

9. Revision. 

10. Reference to the High Court under 

Section 435. 

I. Final order for security.— (1) 

When passing an order under this sec¬ 
tion. the Magistrate is bound to consider 
whether an order for security is really 
necessary, and should give valid rea¬ 
sons for his finding. 1894 Rat 723 (724) 
(DBl ** (1888) 10 Bom 174 (175) (DB) 
(1903) 7 Cal WN 32 (32, 33) (DB). 

(2) He cannot bind over a person, for 
instance, on the hypothesis that, if cer¬ 
tain things happen, he may commit a 
"breach of the peace. 1931 Mad WN 402 
(403). 

(3) He cannot bind over one person 
in order to prevent a breach of the peace 
by another. (1871) 17 Suth WR (Cr) 54 
(54) (DB) ** (1873) 19 Suth WR (Cr) 32 
(33) (DB). 

(4) The procedure prescribed by the 
preceding sections of this chapter should 
be duly followed before an order can 
be passed under this section. AIR 1916 
All 237 (238) == 17 Cri L Jour 527 ** 
1888 Rat 421 (421, 422) (DB) ** 1962 (2) 
Cri LJ 537 (1) (537) (Guj). 

(4-A) Issue of notice under S- 112 
or information by police — Order under 
S. 118 not possible on information —■ 
Magistrate must discharge notice — Call¬ 
ing fresh information from police and 
issuing second notice is illegal. 1970 
Cri LJ 292 (293) (Mys). 

(5) Where several persons are joint¬ 
ly proceeded against, the order under 
this section must show that the Court 
has considered the evidence against each 
of the suspected persons and has 
found that the case is proved against 
each of them individually. AIR 1940 
Sind 113 (114) = 41 Cri L Jour 724 
(DB). 


by the Repealing and Amending Act, 
Sch. (29-12-1964). 


(6) Where the Magistrate passes an 
order for security under this section, 
the person ordered to furnish it should 
be given sufficient time to furnish the 
same. AIR 1925 Rang 353 (353) = 27 
Cri L Jour 318. 

(7) Omission to state the date .by 
which security bond is to be furnished 
does not vitiate the order. AIR 1959 
Pat 304 (305) = 1959 Cri L Jour 887. 

(8) The period for which the bond oi 
sureties have been required under S 112 
is to commence either on or after the 
final order has been passed under Sec¬ 
tion 118 and not from the date on which 
the preliminary order under Sec. 112 
is made. 1967 All WR (HC) 768 (772) 
= 1967 All Cri R 477 (DB) ** 1962 BLJR 
849 (849). 

(9) The section does not authori 2 e 
the award of imprisonment in anticipa¬ 
tion of default in furnishing security. 
1888 Rat 395 (395) (DB). 

(10) A direction, in an order for secu¬ 
rity, for imprisonmnt for a ^ certain 
period in default of furnishing the secu- 

' rity is illegal- AIR 1936 Nag 265 (265) 
^ 38 Cri L Jour 388. 

[But see AIR 1953 All 753 (754) ^ 

1953 Cri L Jour 1759 (DB).] 

(11) The Magistrate jjassing an order 
for security must specify the date oy 
which the security is to be ^'^rnish^ 
But omission to specify the date in tne 
original order could be repaired by | 
later order. AIR 1948 Pat 84 (85) =» 48 
Cri L Jour 409. 

(12) An order binding over a person 
under this section is not an ord^ con¬ 
victing him of any offence. AIR 

All 107 (108) = 37 Cri L Jour ^5 (DB) 
*• AIR 1958 Pat 160 (161) =36 Pat 1311 
= 1958 Cri L Jour 404 (DB) •* AIR 1^0 
Pat 274 (275) = 31 Cri D Jour 958 (DB/- 

[See AIR 1934 Cal 808 (808) (DB).J 

(13) Article 22 of the Cortstitution has 
no application to an order made . 
Sections 110, 118 and 123 and the saia 
sections have not been rendered void / 
Article 22. AIR 1953 All 753 (754) - 
1953 Cri L Jour 1759 (DB). 
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1 (COnfd.) 

Section 123 (1) 
makes It clear that after the expiry of 
the period mentioned in the order a per- 

to See- 

cute the bonds nor can he be detained 
in prison. 1962 BLJR 849 f849}. 

nf' security Proviso 1.™ 

ii,L4. security 

must coirespond with the preliminary 

issued under Sec. 112. 
The Magistrate cannot increase the 

O'* the nature 

thereof. 1885 All WN 30 (30) ** (1907J 

o 219 (219) (Lah) ** (1872) 9 

Beng LR (App) 44 (44) (DB) (1906) 4 
Cri L Jour 405 (405) (All) ** n 87 R» 9 R 
Suth WR (CD 50 (50) (DB). * * 

fni^u -..^^Sistrate cannot impose 
iresh conditions, or increase the period 

lor which the security should remain 
m force. AIR 1925 Sind 57 (58) = 25 
Cn L Jour 1226 (DB) »* AIR 1936 Nne 

26 Mad 471 (472) (DB). ^ 

(3) As to period of security see Notes 
under Sections 106 to 110, and the follow- 

tnf« 1959 Pat 304 (305) = 

1959 Cn L Jour 887. (Order directing 
security to be furnished for keeping 
peace for a particular period — Appeal 
or revision — Order does not become 
nugatory by expiry of period — Proper 
procedure. AIR 1949 All 21, dissented 
from,) 

3. Amount of security — Proviso 2.— 
(I) The section being preventive in its 
nature, the amount should be fixed in 
such a manner as to afford a fair and 
reasonable chance of compliance so as 
not to make the alternative of imprison¬ 
ment unavoidable. (1877) 2 Cal 384 

(385) (DB) ** (1898) 20 All 206 (207) ** 
(1958) 60 Pun LR 513 (515). 

(2) The character and reputation of a 
person and the degree of danger to be ap¬ 
prehended from him to the community 
are elements to be considered by the 
Court in fixing the amount of security. 
1890 Pun Re (Cr) No. 30, p. 97 (98) *• 
(1911) 12 Cri L Jour 110 (110) = 5 Sind 
LR 10. 

(3) The amount should be fixed accord- 

iT)g to the dbility of the person ordered 
to furnish security, having regard to his 
means and station in life, and should 
not go beyond a spm for which there is 
a fair probability of his being able to 

<1292) 16Bpm372 
(373, 374} (DB) •* 1900 Pun Re (Cr) 
No. 17, p. 39 (40).- ■ ' 

(4) Where the amount fixed is exces- 
slve and beyond the means of the per¬ 
son directed to furnish security, the 

Court can interfere in revision and 
reduce the amount of security ( 1876 ) 

2 Cal 110 (112, 113) (DB) •• (1877) 2 Cal 
384 .(385) (DB) •• (1904) 1 Cri L 

Jour >344 (349) ,= 31 Cal 350 (DB) *• 


^"lount of security 

to advisable 

amount at the time of 

1 3 ^^ Pesh 

iti (143) =5 37 Cn L Jour 849. 

sprIirT#*J“ contents of bond for 

ScheduTr"v 19 and II of 

form« prescribe the 

® keeping the 

peace and for maintaining good beha 

should^bl executed. 

foB) 1’ P- 1 12) 

( 2 ) Neither this section nor the forms 

a furnishing of 

hypothecation bond olTedng 

199 property. AIR 1932 All 

Magistrate is not authorized 
to direct the security to be deposited 

»* ??no‘ <1®91) 6 Cal 14 (15, 16) (DB) 

1893 Rat 671 (671) (DB). 

5. Power of Court , to impose condi- 
tions on sureties.— (i) The nrimarv 

consideration in accepting a surety is 

to see whether he is likely to fulfil 
the undertaking given by him air 
1932 All 122 (123) 2 33 Cri L Jour 229 

^9 review a final order for 
security.— ( 1 ) A Magistrate has no 
power to review a final order for secu- 

no? section. He can- 

increase the amount of secu- 

rity fixed in the final order by means 

that the Aground 

Pr®^^ni»nary order under S. 112 
^9^ a larger amount 
A^1? ???®o«®r? order. 

Jour 486 ^ ^ 

5? ^ ~~ Proviso 3.— 

IIL. •* ^® person ordered to furnish 
security IS a minor, no bond need be 

personally but that the 
bond should be executed only by his 

fh reason for such a provi¬ 
sion is the legal incompetence of a minor 

J?..* ® contract. (1907) 6 

12 {DB)°^^ ^ 

®PP^y to a bond 
<t907) 6 Cri L Jour 
123 (124) * 4 Low Bur Rul 12 (DB). (2 

le^sT Dissected ^romO^ ^ 

Notef?f“io7. . 


9. Revision.— (i) An order nassed in 

order made under 
mis sertion can be revised by the High 

Court. AIR 1914 Lah 281 (283) = 15 Cri 
L Jour 563 (DB). ’ 

not ordinarl, 

low^? K .merits, provided the 

**>*^^8 judgment that 
It nas really, and not nominally, con- 
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119. Discharge of person informed against.—If, on an inquiry under Sec¬ 
tion 117, it is not proved that it is necessary for keeping the peace or maintain¬ 
ing good behaviour, as the case may be, that the person in respect of whom the 
inquiry is made, should execute a bond, the Magistrate shall make an entry on 
the record to that effect, and if such person is in custody only for the purposes 
of the inquiry, shall release him, or, if such person is not in custody, shall dis¬ 
charge him. 

[1882 — S. 119; 1872 — S. 496; 1861 — S. 287.] 


Section 118 — Note 9 (contd.) 
sidered the evidence on record and has 
approached the case in a fair way. AIR . 
1942 Oudh 356 (357) = 43 Cri L Jour 

393 ** AIR 1949 All 12 (13) = 50 Cri L 
Jour 22 ** AIR 1924 All 451 (453) = 25 
Cri L Jour 781 ** (1912) 13 Cri L Jour 
9 (9) (All) (1909) 9 Cri L Jour 528 

(529) (All) ** (1921) 22 Cri L Jour 660 
(660. 662) (All) ** AIR 1927 All 473 
(474) = 28 Cri L Jour 515 ** AIR 1925 
Oudh 473 (474) = 26 Cri L Jour 1283. 

(3) But the High Court will interfere 
in revision in security proceedings in 
the following cases— 

(a) where the lower Court has acted 
in excess of its powers or has 
made a too summary exercise of 
its powers : AIR 1916 All 48 (48, 
49) = 17 Cri L Jour 461. 

(b) where the order of the lower Court 
is vitiated by any error of 
law or is tainted with illegality : 
AIR 1951 Raj 156 (Pr. 7) = ILR 
(1951) 1 Raj 265 = 52 Cri L Jour 
1209 (DB) ** (1908) 7 Cri L Jour 
24 (25) (DB) (Bom) AIR 1929 
All 273 (275) = 30 Cri L Jour 562 
|DB) ** AIR 1930 All 23 (24) = 31 
Cri L Jour 1 (DB). 

iO where the applicant has not had 
a fair trial in the lower Court • 
AIR 1918 Bom 254 (255) = 19 Cri 
L Jour 329 (DB) ** AIR 1914 Bom 
199 (199) = 16 Cri L Jour 91 (91) 
(DB) ** AIR 1915 Cal 368 (368, 
369) = 16 Cri L Jour 114 (115) 
(DB). 

(d) where the lower Court has misap¬ 

plied the rules of evidence and 
acted on inadmissible evidence: 
AIR 1916 All 48 (48, 49) = 17 Cri 
L Jour 461 *• AIR 1927 All 394 

(395) = 28 Cri L Jour 502. 

(e) where the finding of the lower 
Couit is perverse, or based on no 
evidence or upon a misconception 
of evidence, or in disregard of 
credible evidence for the defence : 
AIR 1922 All 86 (87) = 23 Cri L 
Jour 86 **(1912) 13 Cri L Jour 720 
(720) (Lah) *♦ AIR 1929 Nag 328 
(330, 331) = 31 Cri L Jour 20 *♦ 
AIR 1924 All 569 (569) = 25 Cri L 
Jour 1172 ** AIR 1952 All 927 
(Pr. 10) = 1952 Cri L Jour 1692 
** AIR 1923 All 35 (37, 38) = 24 
Cri L iJour 257. 

(f) Where the order of the lower Court 
has resulted in a miscarriage of 
justice : AIR 1923 Nag 53 (54) = 


23 Cri L Jour 741. 

(g) where the appellate Court.*.*? judg- 

ment does not show that the case 
of each of the persons proceeded 
against has been considered in- 
tJiviaually; AIR 1940 Sind 113 
(113, 114) = 41 Cri I. Jour 724 

> (DB). 

(h) where the inquiry has not been 
held in accordance with law or a 
wrong conclusion has been arrived 
at. AIR 1940 Mad 23 (26) = 41 
Cri L Jour 238 (FB). 

(4) The High Court will not interfere 
in revision in the following cases— 

(a) where there is other remedy open 
and available to the applicant or, 
having had that remedy, he has 
failed to avail of the same: AIR 
1914 Sind 139 (140) = 16 Cri L 
Jour 252 (DB) ** (1905) 2 Cri L 
Jour 335 (335) (All) *• AIR 1918 
All 343 (343, 344) = 19 Cri L Jour 
188. (Do.) AIR 1918 Pat 588 

(590) = 19 Cri L Jour 589 (DB). 

(bj where the procedure of the lower 
Court is merely irregular and the 
irregularity has not resulted 
in prejudice and has not occasion¬ 
ed any failure of justice: AIR 
1920 Nag 138 (138, 139) = 21 Cri 
L Jour 591 ** AIR 1920 Mad 1014 
(1014) = 20 Cri L Jour 763. 

(c> where the finding of fact of the 
lower Court is based on the de¬ 
meanour of witrlesses. AIR 1916 
All 48 (49) = 17 Cri L Jour 461. 

(5) No second appeal lies against 
order under Section 118 — Second ap¬ 
peal filed treated as ‘revision’. AIR 1969 
J and K 105 (106) = 1969 Cri LJ 1139. 

10. Reference to the High Court under 
Section 435.— (1) Section 435 enables 

a Sessions. Judge to call for the record 
of proceedings under Section 110, tak^ 
before an inferior Criminal Court with¬ 
in his jurisdiction, and make a 
ence to the High Court. AIR 1923 Ah 
596 (596) = 24 Cri L Jour 593 (DB) ** AIR 
1916 All 316 (317) = 17 CrI L Jour 157 
(158) ** AIR 1967 Punj 482 (486) = 1967 
Cri LJ 1690 = 1966 Cur LJ 886. 

Section 119 — Synopsis 

1. Necessity for bond. i ■, 

2. “Discharge.” 

3. Further inquiry. ' 

4. Revision. 

1. Necessity for bond.—^ (1) Where the 
information against a person is founa 
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Section 119 - a.i . i (contd.) 

to oe false or there i; r ; jv o to 

person should b- aischarL 
ed. All? 1927 Cal 343 (343, 344 = 28 

** 1884 Pun Re 
(Cr) No. 37, p. 72 (72) (DB) ** (1905) 2 

li ^228° U229) Tdafr ’* 

ciini ^ req^'^rr slcun'ty 

(a) Mere lending of money to one side 
^ a faction where no breach of 
the peace can be envisaged to re- 

(1875) 7 NW 

PHCR 233 (234. 235). 

(b) Mahoinedan starting Sanskrit 

fi oi??'a Pandit. 
(1^887) 9 All 452 (463). 

tc) That the person was charged for 

^jso^imprisonmentB^ (1866) ' 

(d) That the servant of the person was 
fined for assault and a breach of 
peace was apprehended by the 

?6 'Ti^. .Ti-DBI 

(e) Extra-judicial information obtain- 

ed m respect of person’s bad 
character. (1883) 6 All 132 (136, 

io I ) » 


(3) The expression ‘on an enouirv 
under Section 117’ means a full or com^ 

Pi ^11^ 1853 Trav-Co 231 

loA n • r ,1^1^ (1953) Trav-Co 253 = 

19o3 Cri L Jour 1246 (DB). 

2. “Discharge.”— (i) The word 
charge” in this section means a “permis¬ 
sion to depart” and not the acquittal of 
an offence (I9i0) 11 Cri L Jour 162 
(163) = 33 Mad 85 •* (1913) 14 Cri L 
Jour 559 (560, 561) = 36 Mad 315 (DB). 

can be awarded 
on a discharge under this section. (1910) 
11 Cn L Jour 446 (446 447> /Aiii ** 
(1901) 25 Bom 48 (49) (DB) ** (1902) 

,1902 Pun Re (Cr) No.' 3^ p.' 86 (87) ^ 

(3) An order for discharge and not 
one for acquittal should be passed under 
this section. AIR 1950 All 134 (Pr 91 — 
ILR (1950) All 935 = 51 Cr] L Jour 43'8 
•• AIR 1938 All 49 (50) (DB). 

(4) Proceedings under Section 1O7 can- 

.pfought to an end by Gove?n- 
menl withdrawing from the inquiry; 
they can be terminated only by an order 
tor d.scha.ge.^^AIR^,940 Ran. ,89 ,,90^ 

is nothing to prevent the 

drooping the enquiry 

discharging the 
person proceeded againsv.. AlR 1953 

Trav-Co 24 (Pr. 5) ^ ILR (iQssV 

Co 65 = 1953 Cri L Jour 244 

i»o8 Cri XaJ|lll4. ^ine magistrate >a 
not competent to discharge the part 


of^tha “ncusion 

inSmS “by "poUca ""“ord^r 

~mZ op°Saya"ti." 

^^^Sistrste must di^phai'u^i ^•4' 
(Mysh 292 l iriy 

thio discharge the ‘accused' under 

Pr 2r-“,"952^rf- Trav-Co^isi 

~ 1^52 Cn Jour 1271 '•ir? 

^.2?,“"-^“ Cr?-E 

Sectio?'fS'ffn proceedings under 

anrp ground of non-appear¬ 

ance of Witnesses despite several aH 
journments - WitnesseTfou^d not to 
have been summoned in fact — Order of 

«n orler Magistrate 
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C* — Prcccidings in all on^-es sub'-rguent to order to hirr’sh security. 

120. Con:ni(rr.<eraent cf period for which security is required.—^(1) If any 
person, in respeci ot wbonj an order requiring security is made under- Sectioii iOf 
ar Section 118, is, at the time snob cidi r is made, sehtf^uced to, or undergoing a 
sentence ot, imprisonn^ent the ponod lor which r b .secruity is required shall 
ct.friinenc'r on the expiration of such sentence. 

(2) in other cases such period shall commence on the date of such order 
unlv*..> be Magistrate, for sufficient reason, fixes a later date. 

(i^vS2 — S. 120; 1872 - - 5. 489 Paras. 2. 3 and 4. S. 504 Para. 2; 1861 


— NU.1 

SECTION n. — SYNOPSIS 

1. Commencement of the period of 

security. 

2. '^Unless the Magistrate, for suffi¬ 

cient reason, fixes a later date.” 

3. Second order for security. 

4. *^Sball conunence on the date of 

such order” — Sub-section (2). 

1 . Commencement of the peridd of 

security.— (i) The fact that an order 

under Section 123 (2) is passed on the 
same day on which the order under Sec¬ 
tion 118 i.$ passed v/i)l not affect the 
ccmmencement of the period. AIR 1937 
Sind 203 (20;./ = 38 Cri L Jour 961 

(DB). 

(2) Magistrate sentencing a person to 
imprisonment under Section 106, cannot 
fix a time for furnishing security be¬ 
fore the expiry of the sentence- (1909) 
10 Cri L Jour 69 (71, 72, 76) = 5 Low 
Bur Rul 34 (FB). 

(3j If a person is convicted of another 
offencs and sentenced to a fresh term 
of imprisonment, the period will not 
commence until the expiry of both im¬ 
prisonments. 1895 Rat 774 (775) (D3). 

(4J Where A was sentenced to im¬ 
prisonment but was on bail pending ap¬ 
peal against such conviction, and in pro¬ 
ceedings instituted in the meanwhile 
against him under S. 110 security was 
ordered to be furnished, held that the 
security did not commence till after the 
disposal of the appeal and after the ex¬ 
piry of any sentence that might be pass¬ 
ed by the appellate Court. AIR 1920 All 
286 (286, 287) = 22 Cri L Jour 95. 

2. ^Unless the Magistrate, for suffi¬ 

cient reason, fixes a later date.”— (1) 
If the suspect is not sentenced to or is 
not undergoing any sentence oX im 
prisonment, the Magistrate may grant 
time for furnishing the security. AIR 
1S26 All 297 (297) ^ 27 Cri L Jour 377. 

(2) When time is granted to the sus¬ 
pect to furnish security, but before the 
expiry of such time he is convicted of a 
substantive offer :e and sentenced to im¬ 
prisonment, the Court has no pawer 
under this section to extend the time 
for security till the expiry of the 
sentence. AIR 1927 Sind 186 (167) = 
28 Cri L Jour 431 (DB). 

3. Second order for security.— (1) 

A second order to give further security 


during continuance of the first one is 
not contemplated by law. AIR 1929 
All 608 (608) = 30 Cri L Jour 758 *♦ 
(1911) 15 Cal WN cclv (cclv). 

(2) If, upon expiry of the first order, 
the dispute still exists, a further secu 
rity may be demanded on fresh proceed¬ 
ings properly taken. (1899) 4 Cal WN 
121 ( 122 ). 

N 

4. ^Shall commence on the date of 
such order” — Sub-section (2).— (1) 
The period of security is to be calculat¬ 
ed under sub-section (2) from the date 
(/- !he final order under Section 118. 
AIR 1952 Trav-Co 433 (Pr. S) = ILR 
(1952) Trav-Co 336 = 1952 Cri L Jour 
1523 (DB) ** AIR 1937 Sind 26 (28) * 

38 Cri L Jour 363 (DB) •• AIR 1927 Mad 
542 (543) = 29 Cri L Jour 77 *• 1967 AU 
WR (HC) 768 (772) = 1967 All Cri R 
477 (DB). 

(2) The period of security is not sus¬ 
pended during the time the suspect is 
in jail or on bail. AIR 1937 Sind 26 (28) 

= 38 Cri L Jour 363 (DB). 

(3) A subsequent sentence of impri¬ 
sonment passed on the suspect yfih 
not affect the running of the period for 
which security is to be furnished. 
(1900-1902) 1 Low Bur Rul 14 (15). 

(4) If a suspect is sentenced to im¬ 
prisonment for an offence committed 
prior to the date of order for security 
under Section 118, the Magistrate can¬ 
not the date of the expiry of such 
sentence as the date for computing the 
period for which security is to be fur¬ 
nished. AIR 1926 Sind 273 (274, 275) = 
27 Cri L Jour 865 (FB). 

(5) Where the operation of an order 
• to furnish security is stayed pending 

the decision of an appeal therefrom, 
the appeal is ultimately dismissed, the . 
date of commencement of the period for 
which security is required is the pf 
the decision in appeal. ' AIR .1938 Oudn 
195 (197) - 39 Cri L Jour 831 1969 

BLJR 853 (655). 

(6) The order requiring the execution 
of the bond under Section 113 
become operative where the origm^ 
order is confirmed by the Court of fis¬ 
sion in appeal or by the High Court m 
revision, from the date of the ordw oj 
the Court of Session or of the Court oi 
revis. >ii unless sUch Court express^ 
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121. Contents of bond.—The bond to be executed by any such person 
shall bind him to keep the peace or to be of good behaviour, as the case may 
be, and in the latter case the commission or attempt to commit, or the abetment 
of, any offence punishable with imprisonment, wherever it may be committed, is 
a breach of the bond. 

[1882 — S. 121; 1872 — S. 502, Para. 6; 1861 — S. 293.] 


Section 129 — Note 4 (contd.) 
fixes some other date for the order to 
come into operation. (1965) 1 M 3 ’s LJ 
537 (539). 

(7) Furnishing of security under Sec¬ 
tion 118 for good behaviour — Order 
—- Expiry of period mentioned in the 
order—Execution of bond cannot be in¬ 
sisted upon nor can such person be de¬ 
tained in prison — Order omitting to 
specify the date by which the security 
was to be furnished — Period com¬ 
mences from the date of order. 1962 
BLJR 849 (849). 

SECTION 121 — SYNOPSIS 

1. What constitutes breacii of the bond 

to keep the peace. 

2. What constitutes a breach of the 

bond for good behaviour. 

3. “Wherever it may be committed.” 

4. Breach of bond executed by sure¬ 

ties. 

■ 5. Amount of surety’s bond. 

6. Construction of bond 

1- What constitutes breach of the bond 
to keep the peace.— (1) Form No. 10 of 

Schedule V shows that the person order¬ 
ed to give security to keep the 
peace should bind himself not to commit 
a breach of the peace or do any act that 
may probably occasion a breach of the 
peace. (1881) 2 Mad 169 (172) (DB). 

rsee (1869) 11 Suth WR (Cr) 52 (52) 
(DB).l 

(2) An ofTence under Section 323 of 
the Penal Code involves a breach of the 
peace and the commission of such an 
offence will entail the forfeiture of a 
bond for keeping the peace. AIR 1938 
Oudh 195 (196) = 39 Cri L Jour 831. 

(3) Where the person bound over does 
not himself commit a breach of the 
peace, the bond will be forfeited if he 
has done any act which will [arobably 
occasion a breach of the peace. The 
word “probable” limits the forfeiture of 
the bond to cases in which a breach of 
the peace is the probable and not only 
a possible result of the act of the per¬ 
son bound. AIR 1914 Lah 393 (393. 394} 
cs 15 Cri L Jour 605. 

» 

(4) In each case it is for the Court to 
judge of the character of the act which 
Is alleged to be likely to cause a breach 
of the peace. (1869) 4 Mad HCR (App) 
xxxvill (xxxix). 

(5) The me^e fact that an offence has 
beep committed py the person bound 


will not be a breach of the bond to keep 
the peace unless such offence causes or 
will probably occasion a breach of the 
peace. Thus, a conviction for theft or 
wrongful confinement and extortion un¬ 
attended with any breach of the peace, 
or a secret attempt to poison a person, 
or the abduction of a woman will not 
be a breach of the bond to keep the 
peace. (1872) 18 Suth WR (Cr) 63 (63) 
(DBi. (Theft.) ** (1878) 19 Suth WR 
(Cr) 48 (49) (DB). (Extortion). AIR 
1914 Lah 393 393, 394) = 15 Cri L Jour 
605. (Attempt to poison.) ** (1896) 4 
Cri L Jour 278 (278) = 1906 Pun Re (Cr) 
No. 7, (Abduction.) 

(6) It is not necessary that any off¬ 
ence should have been committed at all 
in order to entail a breach of the bond. 
(1381) 2 Mad 169 (173) (DB). 

(7) Forfeiture of bond for keeping 
peace — A, B and some others were 
bound down, for keeping peace, for one 
year — Within one year all prosecuted 
under Sections 307/149, I. P. Code — A 
and B only convicted under Section 324 
and others acquitted — A. B. and their 
sureties only could be held liable for de¬ 
fault and their bonds could be forfeited 
and not of acquitted persons and their 
sureties. AIR 1967 All 580 (585) = 1967 
All LJ 638 = 1967 Cr LJ 1588 (DB). 

(8) The mere filing of a civil suit will 
not entail a forfeiture of the bond. 
Where some Hindus who were bound 
over to keep the peace under Sec. 107, 
owing to a dispute between them and 
certain Mahomedans regarding the loca¬ 
tion of a slaughter-house, brought a 
civil suit for an injunction, it was held 
that the institution of the suit, though 
provocative, would not justify a for¬ 
feiture of the bond. AIR 1920 Lah 440 
(443) = 21 Cri L Jour 702. 

(9) It is Immaterial, in order to consti¬ 
tute a breach of the bond, whether the 
person bound over did the act, involv¬ 
ing such breach himself, or instigated 
others to do it. (’81) 2 Mad 169 (173) 
(DB). 

(10) It is immaterial whether he com¬ 
mitted the breach in respect of the per¬ 
son at whose instance the bond was 
taken, or in respect of any other per¬ 
son. (’71) 15 Suth WR (Cr) 14 (14) = 

6 Beng LR (App) 66 (DB). 

(11) The mere fact that the person 
bound over acted as a “muktear” of one 
of two parties for whose benefit the 
breach of peace took place, will not con- 
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Section 121 — Note 1 (contd) 
stitute a breach of the bond. (’69) 11 

Suth WR (Cr) 52 (52) (DB) ** (’10) 11 
Cri L Jour 252 (252) = 1910 Pun Re 

(Cr) No. 5. 

(12; Sacrifice of a cow by Mahomedans 
in open space was held, in the cir¬ 
cumstances of the case, to be a 
wrongful act within the meaning of Sec¬ 
tion 298, Penal Code and that the bond 
for keeping the peace could be forfeit¬ 
ed. AIR 1937 Lah 717 (718) = 39 Cri 
L Jour 23. 

2. What constitutes a breach of the 
bond for good behaviour.— (1) In the 

case of a bond executed by a person 
binding himself to be of good beha¬ 
viour, there will be a breach of the 
bond only if he commits, or attempts 
to commit, or abets the commission of 
any offence punishable with imprison¬ 
ment. 1957 Cri L Jour. 164 (Pr. 3) = 
ILR (1956) Trav-Co 812. 

(2) The commission of an offence of 
hurt or grievous hurt, or of assault, or 
of criminal trespass, or of an offence 
under the Gambling Act, or of an off¬ 
ence under the Excise and Opium Acts 
would amount to a breach of the bond 
for good behaviour. ^IR 1924 Lah 262 
(263) = 25 Cri L Jour 1131. (Convic- 
tion under Section 223, I. P. C- — Over¬ 
ruled on another point in AIR 1937 Lah 
133 = 38 Cri L Jour 420.) •* AIR 1914 
Lah 563 (564) = 16 Cri L Jour 449 (DB). 
(Conviction under Section 325, I. P. C.) 
** 1889 Pun Re (Cr) No. 11, p. 55 (56) 
(DB). (Assault.) ** (1906) 3 Cri L Jour 
450 (457) = 28 All 629. (Criminal tres¬ 
pass.) ** AIR 1930 Lah 227 (227) = 31 
Cri L Jour 130. (Conviction under Sec¬ 
tion 452, I. P. C.) ** (1906) 3 Cri L Jour 
91 (92) (All). (Conviction for gambling 
in public place.) AIR 1936 Pesh 16 
(17) = 37 Cri L Jour 342 (DB). (Ex¬ 
cise olTence.) 

(3) The offence need not be ejusdem 

generis with that for which the person 
was bound over. When once a bond has 
been taken for good behaviour, the rea¬ 
sons leading up thereto are no longer 
relevant when there is a breach of the 
bond. AIR 1928 AH 232 (233) = 30 Cri 
L Jour 203 ** 1967 Cri L Jour 164 (Pr. 3) 
= ILR (1956) Trav-Co 812 ** AIR 1936 
Pesh 16 (17) = 37 Cri L Jour 342 

(DB). 

[But see AIR 1914 Lah 563 (564) = 
16 Cri L Jour 449 (DB) ** (1913) 14 Cri 
L Jour 575 (576) = 1913 Pun Re (Cr) 

No. 15.] 

(4) It is not necessary that for the for¬ 
feiture of the bond, the person executing 
the same need be convicted of offence. 
(1923) 73 Ind Cas 332 (333) = 24 Cri L 
Jour 588 (Pesh) •* AIR 1928 All 232 
(233) = 30 Cri L Jour 203. 

(5) There will be no breach of the 
bond where no olTence has been com¬ 


mitted. Thus, a bond cannot be forfeit¬ 
ed in the following cases : 

(a) where the person bound over was 

found in possession of costly 
clothes for which he could not 
satisfactorily account but there 
was no proof that he had actually 
stolen them: (1902) 2 Weir 57 

(57). 

(b) where he was found in joint pos¬ 
session of counterfeit jewellery 
with his companions. (1910) 11 Cri 
L Jour 252 (252) « 1910 Pun Re 
(Cr) No. 5. 

(c) where he was found concealing 
himself under suspicious circum¬ 
stances in a lonely and abandoned 
watermill and was unable to give 
a satisfactory explanation of him 
self: AIR 1932 All 58 (58) = 33 
Cri L Jour 281 (DB). 

(d) where there was only a suspicion 
of his having committed some off- 
ence for which he was ordered to 
furnish security a second time 
(1892-1896) 1 Upp Bur Rul 20. 

(6) There can be no breach of the 
bond where the olTence complained of 
was committed prior to the date on 
which the bond was executed. AIR 1914 
Lah 393 (393, 394) = 15 Cri L Jour 605 
** (1923) 73 Ind Cas 332 (333) ^ 24 Cri 
L Jour 588 (Pesh). 

3. “Wherever it may be committed.”—■ 

(1) The words “wherever it may be com¬ 
mitted” do not apply to bonds for keep¬ 
ing the peace. In such cases, the bond 
is forfeited only if the breach of peace 
is committed within the jurisdicton of 
the Magistrate who ordered the exe¬ 
cution of the bond. AIR 1953 All 619 
(Pr. 4) = 1953 Cri L Jour 1392 •* AIR 
1943 Pesh 41 (42) = 44 Cri L Jour 478. 

[But see (1869) 2 Beng LR (App Cr) 
11 (12) (DB).] 

(2) A bond for good behaviour will be 
forfeited wherever the offence is com¬ 
mitted. Such offence should, however, 
be in respect of Government or the citi¬ 
zens of India. AIR 1918 Lah 13 (13) =* 
19 Cri L Jour 924 (DB). 

(3) If the offence was committed in a 

Native State against a British subject 
it was held to amount to a breach of 
the bond. (1910) 11 Cri L Jour 635 

(636) ^ 1910 Pun Re (Cr.) No. 28 (DB). 

4. Breach of bond executed by sure¬ 
ties.— (1) A breach of the surety bond 

for good behaviour is committed when 
the person bound commits or attempts 
to commit or abets the commission of 
any olTence punishable with imprison¬ 
ment. AIR 1936 Pesh 16 (17) =» 37 Cn 
L Jour 342 (DB) ** AIR 1932 All 58 (58) 
= 33 Cri L Jour 281 (DB). 

5. Amount of surety’s bond.— (D.A 
surety cannot be required to execute a 
bond for an amount greater than that 
for which the principal is required to 
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•[122. Power to reject sureties.—(1) A Magistrate may refuse to accept any 
surety offered, or may reject any surety previously accepted bv him or his 
predecessor under this Chapter on the ground that such surety is an unfit person 
for the purposes of the bond] : ^ 

Prodded that before so refusing to accept or rejecting any such surely, he 

shall either himself hold an inquiry on oath into the fitness of the surety, or 

cause such inquiry to be held and a report to be made thereon by a Magistrate 
subordinate to him. 

* 1 , before holding inquiry, give reasonable notice to 

the surety and to the person by whom the surety was offered and shall in making 
the inquiry record the substance of the evidence adduced before him 


Section 121 — Note 5 (contd.) 
execute a bond. 1893-1900 Low Bur Rul 
187 (187). 

6. Construction of bond.— (i) The 

terms of a penal bond such as a bond 
to keep the peace or for good behaviour 
must be construed literally and strictly. 
AIR 1918 Lah 13 (13) = 19 Cri L Jour 
924 (DB)« 

(2) If by mistake a bond for good be¬ 
haviour is taken, instead of one for keep¬ 
ing the peace, from a person wno 
IS ordered to furnish security to keep 
the peace, the bond is invalid and cannot 
be forfeited, as the two bonds are dif¬ 
ferent in their nature and scope. 
(1875) 23 Suth WR (Cr) 1 (1) (DB). 

(3) Where a bond for keeping the 
peace is taken instead of one for good 
behaviour, the bond is invalid and can¬ 
not be forfeited. 1903 Pun Re (Cr) 
No. 32, p. 78 (81) = 1 Cri L Jour 90. 

SECTION 122 — SYNOPSIS 

1. “Magistrate.” 

2. Discretion of Court in refusing or 

rejecting sureties as unfit. 

3. Grounds of rejection of surety* 

4. Enquiry on Oath. 

5. Several sureties — Enquiry as to 

fitness 

6. Notice to parties, 

7. “After considering the evidence so 

adduced.” 

8. Recording his reasons. 

9. Order refusing to accept or reject* 

ing surety. 

10. Opportunity to furnish fresh secu¬ 
rity on rejection of surety offered. 

Ill Power of the District Magistrate to 
reject sureties accepted by sub¬ 
ordinate Magistrates. 

12. Revision. 

1. “Magistrate.”— (i) The word 
“Magistrate’^ means the Magistrate who 
passed the order under Sections 112 and 
118, and includes his successor in oiTice. 
(1911) 12 Cri L Jour 410 (410, 411) = 5 
Sind LR 87 (DB). 

Z, Discretion of Court In refusing or 
rejecting sureties as unfit.— (l) The 

word, ‘may” . shows that the Magistrate 
has a discretion -in the matter of rel s- 
ing to accept or of rejecting a surety. 


(1908) 10 Cri L Jour 225 I22f>\ = 2 Sind 
LR 11 (DB) ** AIR 1923 Oudh 165 (166) 
= 24 Cri L Jour 795 (DB). 

(2) The discretion is not arbitrary or 
absolute but a judicial, one. (1908) 10 
Cri L Jour 225 (226) = 2 Sind LR 11 
(DB) ** AIR 1914 All 489 (489) = 16 Cri 
L Jour 54 ** AIR 1914 Cal 626 (627| -= 

15 Cri L Jour 169 (DjR) ** AIR 1914 
Lah 492 (493) = 16 Cri L Jour 337 
(1906) 4 Cri L Jour 169 (169. 170) (DB) 
(Cal). 

[See also (1910) 11 Cri L Jour 23 (25) 
= 37 Cal 91 (DB).] 

(3) The section requiries the %Iagis- 
trate to hold an independent inquiry into 
the matter. AIR 1914 All 489 (489) = 

16 Cri L Jour 54 ** AIR 1935 All 517 

(£18) = 36 Cri L Jour 1285. 

(4) In the exercise of his discretion 
the Magistrate should not demand im. 
possible conditions to be satisfied. .A.IR 
1920 Bom 292 (293) = 21 Cri L Jour 
•377 (DB) ** AIR 1925 Sind 57 (58) = 
25 Cri L Jour 1226 (DB). 

3s Grounds of rejection of surety*— 
(1) Where a surety is offered in pursu- 
ance of the order made under Sec. 112 
or Section 118 the Court can reject him 
on the ground that he is unfit for the 
purposes of the bond. (1908) 8 Cri L 
•Tour 166 (168) « 1 Sind LR 46 (DB) 
(1874) 22 Suth WR (Cr) 37 (39) (DB). 

(2 A surety offered may be unfit for 
any of the following reasons _ 

(a) A surety who is Himself a suspect 
or a man of bad character, or is 
an inhabitant of a village noto¬ 
rious for its bad characters, may 
be rejected on the ground of un¬ 
fitness. (1910) 11 Cri L Jour 392 
(392) = 37 Cal 446 (DB). (Bad 
character.) *>= (1906) 3 Cr L Jour ' 
468 (468) (DB) (Cal). (Bad 

character.) •• (igio) ii Cri L 
Jour 198 (199) = 3 Sind LR 168 
fDB). (Residence of village noto¬ 
rious for bad characters.) 

fb) The mere fact that the surety was 
once challaned for theft, or even 
the fact that he was once convict¬ 
ed for an offence under the Penal 
Code cannot be regarded as 
rendering him unfit for ever to 
be a surety. AIR 1920 All 170 (170) 

^ 21 Cri L Jour 385 ** AIR 1921 
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(3) If the Magistrate is satisfied, after considering the evidence so adduced 
either before him or before a Magistrate deputed under sub-section (1) and the 
report of such Magistrate (if any) that the surety is an unfit person for’ the pur- 
poses of the bond, he shall make an order refusing to accept or rejecting as the 
case may be, such surety and recording his reasons for so doing: ’ 

Provided that, before making an order rejecting any surety who has nrevi- 
ously been accepted, the Magistrate shall issue his summons or warrant as he 
thinks fit, and cause the person for whom the surety is bound to appear or to 
be brought before him.] 

[1882 — S. 122; 1872 — S. 516; 1861 — Nil.] 

[**] Substituted for the original section by the Code of Criminal Procedure (Amend¬ 
ment) Act, 1923 (XVIII of 1923), S. 20. ^ 


un.Vrfh P I ;• f given 

under the Probation of Offenders Act, 1958 (XX of 1958)—see Sec. 10 of that 

Act; see also Bom. Act XIX of 1938, Sec. 9; Mad. Act IH of 1937 S 8- U P 

Act VI of 1938, S. 8 and W. B. Act XXXVIII of 1954. S. 8. for similar provi- 
siuns. 


Section 122 — Note 3 (contd.) 

Cal 356 (356) = 22 Cri L Jour 483 
(DB) ** (1904) 1 Cri L Jour 190 
(191) = 26 Cri All 371 (DB). 

(c) That the surety is not solvent 
enough to be able to pay the 
penalty in case there is a breach 
of the bond is a ground for his 
rejection. (1910) 11 Cri L Jour 
392 (392) = 37 Cal 446 (DB). 

(d) The solvency must be considered 
with reference to his properties 
both moveable and immovable. 
AIH 1916 Cal 348 (348) = 17 Cri 
L Jour 91 (DB). (Person bound 
down under S. 109.) 

(e) The mere fact that the surety has 
not got sufTicient moveable pro¬ 
perty (though he has got suili- 
cient immovable property) and 
that in case there is a breach of 
the bond the amount cannot under 
Section 514 be recovered only 
from his moveable property, is 
not a valid ground for rejecting a 
surety. AIR 1916 Cal 908 (908, 
909) = 17 Cri L Jour 97 (DB) ** 
AIR 1918 All 182 (182) = 19 Cri 
L Jour 711. 

J) Surety may be rejected on ground 
that he is not in a position to in. 
fluence and control the actions of 
the persons for whom he is 
standing as surety. (1908) 8 Cri L 
Jour 166 (168) = 1 Sind LR 46 
(DB) ** (1906) 3 All L Jour 129n 
(129n) ** AIR 1914 Cal 626 (627) 
= 15 Cri L Jour 169 (DB) ** AIR 
1917 Cal 209 (210) = 18 Cri L Jour 
453 (DB). 

[See also AIR 1914 All 487 (488) = 

15 Cri L Jour 727.1 

[But see (1908) 7 Cri L Jour 439 (440) 
= 35 Cal 400 (DB). (Dissented 

from in AIR 1914 Cal 626 = 15 
Cri I,. Jour 169.) ** (1910) 11 Cri 
L Jour 392 (392) = 37 Cal 446 
(DB). (Do.) ♦* (1909) 9 Cri, L Jour 


256 (256) = 1 Sind LR 14 (DB) 

AIR 1917 Cal 378 (379) = 18 Cri L 
Jour 408 (DB).] 

(3) The object of requiring security 
in these cases is not to fill jails with bad 
characters, or to obtain money for the 
Government by the forfeiture of recog¬ 
nizance, but to bring reasonable pressure* 
on the suspects to respect the law and 
to ensure that they shall be of good be¬ 
haviour. AIR 1914 Lah 492 (493) = 16 
Cri L Jour 337 ** 1895 All WN 143 (143, 
144) (DB) ** (1898) 20 All 206 (207). 

(4) A surety executing a bond in 

terms of Form No. 11, Schedule V, in 
fact undertakes thereby to guarantee the 
good conduct of his principal, and 
his fitness to stand as surety must ac¬ 
cordingly be judged from his standpoint 
also, and not merely from the 
standpoint of his pecuniary fitness 
alone. (1908) 8 Cri L Jour 166 (168) = 
1 Sind LR 46 (DB) ** (1910) 11 Cri L 
Jour 392 (392) = 37 Cal 446 (DB) ** 

(1908) 8 Cri L Jour 388 (38&'. 390) (DB) 
(Cal). 

(5) The control which a surety is ex¬ 
pected to exercise over his principal is 
moral control and not a physical "con¬ 
trol. See AIR 1914 Sind 13 (14) = 16 
Cri L Jour 100 (DB). 

(6) If a surety is living at such a dfs- 
tance that he will not be able to have 
control over • accused, he may be re¬ 
jected as unfit. AIR 1953 Cal 238 (Pr. 3) 
= 1953 Cri L Jour 574 (DB) ** (1898) 20 
All 206 (207) *• AIR 1924 Oudh 80 (80) 
= 25 Cri L Jour 296. 

(7) The mere fact that the surety is 

living at a distance is not by itself suffi¬ 
cient to conclude that he will not be 
able to have any control or influence 
over the accused, and cannot render the 
surety offered unfit. (1913) 14 Cri L 
Jour 214 (214) (All) ** AIR 1924 Oudh 
80 (80) = 25 Cri L Jour 296 ** AIR 

1918 All 108 (108) « 19 Cri L Jour 441 
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Section 122 — Note 3 (contd.) 

** (1906) 3 Cri L Jour 468 (468) (DB) 
(Cal). 

[See AIR 1916 Cal 360.(361) = 17 Cri 
L Jour 95 (DB).] 

(8) The Court has to look into all the 

circumstances of each case on its own 
merits and come to a judicial conclu¬ 
sion as to whether the distance under 
tlie circumstances of the case is such 
that the surety cannot have any influ¬ 
ence or control over the accused. AIR 
1920 Bom 292 (293) = 21 Cri L Jour 

377 (DB) ** (1910) 14 Cal WN clix (clix). 

(9) Where the sureties, though living 

at a distance, were prepared to take 
the suspects as their tenants and would 
therefore have an opportunity of pre- 
venting ' them from getting into mis¬ 
chief, it was held that the sureties 
should be accepted. AIR 1920 Bom-292 
(293) = 21 Cri L Jour 377 (DB) ** AIR 
1928 Pat 374 (375) = 30 Cri L Jour 

45. 

(10) Where the surety undertook to 
live with the accused in their village 
and to keep them within his observation, 
it was held that he might be accepted. 
AIR 1923 Oudh 165 (166) = 24 Cri L 
Jour 795 (DB). 

(11) Where the sureties offered are 
solvent and respectable and no other 
ground of unfitness is shown, they 
should be accepted. (1928) 29 Cri L 
Jour 842 (843) (DB) (Cal) ** (19101 11 
Cri L Jour 392 (392) = 37 Cal 446 (DB). 

(12 1 The following grounds are not 
valid grounds for rejecting a surety as 
unfit:— 

(a) that he is a relation of the suspect 
or belongs to his caste. (1906j 3 
Cri L Jour 468 (468) (DB) (Cal). 

(Relation.) *• (1902) 25 All 131 
(132). (Do.) ** AIR 1914 Lah 492 

^ (493} = 16 Cri L Jour 337. (Re- 

lationship.) •• (1909) 9 Cri L Jour 
247 (248) = 1 Sind L R 3 (DB). 
(Do.) •* (1906) 4 Cri L Jour 169 
(169) (DB) (Cal). (Do.) *♦ AIR 

1920 All 309 (309) = 22 Cri L Jour 
22. (Do.) ** AIR 1914 Sind 13 (14) 

= 16 Cri L Jour 100 (DB). (Mem- 
ber of caste.) ** (1910) 11 Cri L 
Jour 23 (25) = 37 Cal 91 (DB). 

(Do.) 

(b) that he is a friend of the suspect 
and rendered him help in his de. 
fence in the proceedings against 
him. AIR 1918 All 108 (108, 109) 

= 19 Cri L Jour 441 ** AIR 1920 
All 309 (309) = 22 Cri L Jour 22. 

(c) that he belongs to a particular 
political party. AIR 1925 Rang 
353 (353) = 27 Cri L Jour 318. 

(d) that he was already a surety for 
another person. AIR 1924 Oudh 
132 (133) - 24 Cri L Jour 517. 

(e) that he looks young or is an old 
man. AIR 1921 Oudh 229 (229) = 

24 Oudh Cas 292. (Youth of 


surety.) ** (1908) 8 Cri L Jour 
166 (169) = 1 Sind LR 46 (DB). 

(Surety old in age.) 

4. Enquiry on oath.— ( 1 ) The section 
only provides a procedure to be follow¬ 
ed by a Magistrate in the case of the re¬ 
jection of a surety. There is nothing 
to prevent a Magistrate from accepting 
persons as sureties without any inquiry 
on oath. AIR 1937 Cal 233 (233) = 38 
Cri L Jour 635 (DB). 


5. Several sureties — Enquiry as to fit- 
ness.— ( 1 ) Where there are a number 

of sureties for different accused persons 
the fitness of each surety should be sepa¬ 
rately determined. A general order 
without investigation of the circum- 
Stances of each of the sureties is not 
contemplated by law. AIR 1917 Cal 378 
(379) « 18 Cri L Jour 408 (DB). 


6. Notice to parties.— (i) Since the 
enquiry into the fitness of a surety is 
a judicial proceeding, it is necessary that 
the surety and the person bound over 
should be given reasonable notice there-* 
of in order to give them a reasonable op¬ 
portunity of controverting the rea¬ 
sons alleged for rejectirig the surety. 
(1904) 1 Cri L Jour 459 (461) = 7 Oudh 
Cas 113 (DB) •* (1910) 11 Cri L Jour 
243 (243) (DB) (Cal) fl912) 13 Cri L 
Jour 760 (762) * 15 Oudh Cas 263 


j- Alter considering the evidence so 
adduced^,”—, (i) a report by the police 
as to the sufficiency or otherwise of a 
surety is not legal evidence on which 
the Court could come to a conclusion, 
as to the fitness of a surety. AIR 1935 
Pat 421 (422) = 36 Cri L Jour 1473 ** 
(1910) U Cri L Jour 497 (498) = 4 Sind 
LR 18 (DB) •• AIR 1915 All 177 (177) * 
16 Cri L Jour 445. 

(2) If the Magistrate wants to con¬ 
sider the information contained in the 
police report, he should examine the 
officer that made the report as a wit- 
ness before him allowing the sureties 
and the person offering the security to 
cross-examine him as to the contents 
of the report. (1908) 8 Cri L Jour 344 
(346) = 11 Oudh Cas 267. 


(3) Since the sureties are not them- 
seives accused under Section 110, evi¬ 
dence of general repute should not be al¬ 
lowed as against the sureties in an en- 

fitness. AIR 1922 Oudh 
22/ (227) = 23 Cri L Jour 639. (Hear- 
say evidence.) 

(4) ^The onus of showing that a surety 
IS a fit person to be accepted is on the 
person called upon to give security. 
(1911) 12 Cri -L Jour 410 (410) = 5.Sind 
LR 87 (DB). 


the Magistrate is not satisfied 
with the evidence of the surety, he must 
not reject the surety but call for further 
evidence because the reason given by him 
for rejecting must be a positive reason 
for beUevmg the surety to be unfit. 
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123. Imprisonment in default of security.—(1) If any person ordered to 
give security under Section 106 or Section 118 does not give such securify on or 
before the date on which the period for which such security is to be given com¬ 
mences, he shall, except in the case next hereinafter mentioned, be committed to 
prison, oi;, if he is already in prison be detained in prison until such period ex¬ 
pires or until within such period he gives the security to the Court or Magistrate 
who made the order requiring it. 

(2) Proceedings when to be laid before High Court or Court of Session.— 
When such person has been ordered by a Magistrate to give security for a 
period exceeding one year, such Magistrate shall, if'such person does not give 


Section 122 — Note 7 (contd.) 

AIR 1914 Sind 15 (16) = 16 Cri L Jour 
479 (DB). 

(6) Since the proceedings are judicial 
proceedings the Magistrate cannot de¬ 
cide without taking evidence, on the 
ground that no evidence but that of a 
particular class of witnesses will satisfy 
him. (1911) 12 Cri L Jour 410 (410) = 
5 Sind LR 87 (DB). 

(7) A Magistrate cannot import his 
personal knowledge into the proceeding 
and reject the sureties merely on his 
personal knowledge- AIR 1914 Sind 108 
(108) = 15 Cri L .Inur 378 (DB). 

(8) Criminal Courts should not act 
merely on the certificate of a pleader as 
to the fitness of a surety. AIR 1934 
Sind 142 (143) = 35 Cri L Jour 1455 
(DB). 

8. Recording his reasons.— ( 1 ) The 

Magistrate refusing to accept or reject¬ 
ing a surety under this section should 
record his reasons in writing. AIR 1920 
Bom 292 (293, (294) = 21 Cri L Jour 377 
(DB) (1910) 11 Cri L Jour 243 (243) 
(DB) (Mad). 

(2) The intention of the T/Cgislature 
in insisting that a Magistrate should re¬ 
cord his reasons in refusing to accept 
a surety is that the Magistrate should 
exercise his independent judgment in 
the matter. (1906) 4 Cri I. Jour 169 
(169) (DB) (Cal). 

9. Order refusing to accept or reject¬ 
ing surety.— (l) An order rejecting or 

refusing to accept a surely siculd be 
passed within a reasonable time ho as 
to give the persons proceeded against an 
opportunity to furnish fresh sureties. 
AIR 1925 Rang 353 (353) = 27 Cri L 
Jour 318. 

10. Opportunity to furnish security on 

rejection of surety offered.— (1) Where 

upon enquiry a Magistrate refuses to 
accept or reject, already accepted sure¬ 
ties he should afford to the person call¬ 
ed on to furnish security a reasonable 
opportunity to furnish other suitable 
sureties. AIR 1917 All 215 (216) = 18 
Cri L Jour 1039 •* AIR 1925 Rang 353 

(353) = 27 Cri L Jour 318. 

11. Power of the District Magistrate to 

reject sureties accepted by subordinate 
Magistrates.— (1) When a subordinate 

Magistrate passes an order calling for 
security and accepts the sureties offered, 


the District Magistrate cannot reject 
them and cancel their bonds. If he 
wants to pass orders himself he should 
regularly transfer the case to his own 
Court and then proceed under this sec¬ 
tion. 1895 All WN 143 (143) (DB) ** 
(1811) 12 Cri L Jour 480 (481) (All). 

12. Revision.— ( 1 ) The discretion 
given to a Magistrate under this section 
to refuse a surety is a wide one and the 
High Court will not interfere lightly with 
ajiy reasonable exercise of* the same. 
AIR 1914 A'll 487 (488) = 15‘Cri L Jour 
727. 

(2) Where the Blaglsi.rate has based* 
his discretion not'en any independent 
enquiry by him or cn any legal evidence 
but on some police report, the High 
Court will set aside the order on the 
ground that the Court failed to exer¬ 
cise the discretion judicially. AIR 1914 
Ali 489 (489, 490) = 16 Cri L Jour 54 
** (1904) 1 Cri L Jour 459 (461) = 7 
Oudh C.-is HI (DB) (1909) 10 Cri T. 
Jrur 230 (2.'ri) = 2 Sind LK 15'-(DB) 
(.;07) 5 Cri L .lour 179 (180) (Lah). 

:See (1907) 5 Cri L Jcur 181 (IPI) 
(L.'-h).I 

(3. Where the MaglstteVp ha** refused 
to ac:ept sureties on invalid and unrea- 
sonah.e grounds the order will be set 
aside in revision. (1906) 3 Cri L Jour 
468 (468' (DB) (Cal) ** AIR 1924 Oudh 
132 (133) =- 22 Cri L Jour 517 ** (1928) 
29 Cri I_ Jour 842 = 48 Cal L Jour 143 
(146) (DB) ** AIR 1921 Cal 355 (356) = 
22 Cri L Jour 483 (DB) ** AIR 1917 Cal 
209 (210) = 18 Cri I- Jour 453 (454) (DB) 
** (1910) 11 Cri D Jour 243 (243) (DB) 
(Cal). 

[See (1910) 11 Cri L Jour 497 (497, 498) 
= 4 Sind LR 18 (DB).] 

(4) Orders refusing to accept sureties 
will be set aside in revision where the 
Magistrate has not given any reason for 

the order at all. (1909) 13 Cal WN xxvii. 

1 

SECTION 123 — SYNOPSIS 

1. Scope. 

2. ' “Does not give such security.** 

3. “Shall be . . • .committed to prison.** 

4. “Or, if he is already in prison.” 

5- Term of imprisonment. 

6. Sub section (2) — Detention pend¬ 
ing orders of Sessions Court, etc. 
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such security as aforesaid, issue a warrant directing him to be detained in prison 
pending the orders of the Sessions Judge or, if such Magistrate is a Presidency 
Magistrate,® pending the orders of the High Court; and the proceedings shall 
be laid, as soon as conveniently may be, before such Court. 


(3) Such Court, after examining such proceedings and requiring from the 
Magistrate any further information or evidence which it thinks necessary, may 
pass such order on the case as it thinks fit: 


4 

Provided that the period (if any) for which any person is imprisoned for 
failure to give security shall not exceed three years. 

t[(3A) If security has been required in the course of the same proceedings 
from two or more persons in respect of any one of whom the proceedings are 
referred to the Sessions Judge or the High Court under sub-section (2), such re- 
ference shall also include the case of any other of such persons who has been 
ordered to give security, and the provisions of sub-secHons (2) and (3) shall, in 
that event, apply to the case of such other person also, except that the period 

(if any) for which he may be imprisoned shall not exceed the period for which 
he was ordered to give security. 


(3B) A Sessions Judge may in his discretion transfer any proceedings laid 
before him under sub-section (2) or sub-section (3A) to an Additional Sessions 
Judge or Assistant Sessions Judge and upon such transfer, such Additional 
Sessions Judge or Assistant Sessions Judge may exercise the powers of a Ses¬ 
sions Judge under this section in respect of such proceedings.] 


Section 123 — Synopsis (contd.) 

7. Nature of the proceedings on re¬ 

ference. 

8. Notice to person proceeded against. 

9. Discretion of Court on reference. 

10. Power to order retrial and remand. 

11. Order, contents of. 

12. Jurisdiction of Magistrate after re¬ 

ference to accept security. 

13. Order for imprisonment on refer¬ 

ence — Commencement of. 

14. “Shall not exceed three years.” 

15. Appeal and revision. 

10. Kind of imprisonment. 

17. Tender of security to jail officer — 

Sub-section (4). 

18. Detention in Borstal School. 

1. Scope.— ( 1 ) The purpose of secu¬ 
rity sections is not that in prescribing 
imprisonment in default of security a 
person should be punished for not being 
able to do so, but that the safeguard 
which the security was intended to pro¬ 
vide for should be provided for by his 
aetention in custody. AIR 1928 Lah 64 
(65) = 29 Cri LJ 236 ** (1893) 6 CPLR 
(Cr) 13 (14). 

(2) Any attempt, to use the section 
for punishment of past offences is 
wrong. (1884) 7 AH 67 (72) (DB). 

(3) A person Imprisoned under this 
sectioiii.'is not imprisoned for any offence 
AIR 1821 All 281 (281) = 21 Cri LJ 831. 

(4) A youth ordered to be imprisoned 
under ■ Section 123 cannot be sent under 
Section 399 to a reformatory school. 


(1893) 6 CPLR (Cr) 13 (14) *♦ (1900-02) 
1 Low Bur Rul 42 (42). 

(5) Where a person is ordered to 
give security under Section 106 the im- 
prisonment in default does not form 
part of the substantive sentence so as to 
give the accused a right of appeal 
where none existed. (1904) l Cri LJ 
1054 (1055) = 7 Oudh Cas 338. 

|6) The section does not apply to 
persons ordered to give security under 
Section 562. AIR 1925 Rang 42 (43) = 
23 Cri LJ 285. 

(7) The provisions of this section 
which provide for detention for failure 
to give security which is ordered after 
full enquiry is not the kind of detention 
referred to in Article 22 (4) of the Con¬ 
stitution of India and as such the 
section is not ultra vires the Constitu- 
tion. AIR 1956 Mad 292 (293) =s 1956 
CH LJ 750 AIR 1953 All 753 (754) = 
1953 Cri LJ 1759 (DB) *• AIR 1957 
Andh Pra 268 (271) = 1957 Cri LJ 
826 •* AIR 1957 Andh Pra 90 (93) = 
1957 Cri LJ 624- 

(8) Security to keep peace — Order 
under Section 112 is a condition prece- 
dent to take further proceedings under 
Chapter VIII. AIR 1967 Delhi 31 (34) = 
1967 Cri LJ 865. 


Z. Does not give such security.^— ( 1 ) 
Imprisonment under this section cannot 
be awarded in anticipation of default 
being made in the furnishing of the 
required security. AIR 1936 Nag 265 
(265, 266) = 38 Cri LJ 388 •• (1906) 5 
Cn LJ 148 (151) = 1906 Pun Re (Cr) 
No. 18 •• AIR 1948 Pat 84 (85) = 48 
Cri LJ 409« 
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(4) If the security is tendered to the officer in charge of the jail, he shall 
forthwith refer the matter to the Court or Magistrate who made the order, and 
shall await the orders of such Court or Magistrate. 

(5) Kind of imprisonment.—Imprisonment for failure to give security for 

keeping the peace shall be simple. 

(6) Imprisonment for failure to give security for good behaviour J[shall, 

where tlie proceedings have been taken under Section 108 ®] be simple 

and, where the proceedings have been taken under ®t [Section 109 or] Sec. 110], 
be rigorous or simple as the Court or Magistrate in each case directs. 

[1882 — S. 123; 1872 — S. 489 Para. 3, Ss. 490, 497, 498, 499 Para. 3 
and Ss. 507, 508 and 510; 1861 — Ss. 281, 288, 289, 290, 298, 299 and 301.] 

[®] Magistrates in the City of Ahmedabad have the powers and exercise the jurisdic¬ 
tion of a Presidency Magistrate—see Guj. Act XIX of 1961, S. 14 (3). 

[t] Sub-sections (3A) and (3B) were inserted by the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIII of 1923), S. 21. 

[t] Substituted' for ‘may', ibid. 

[§] The words and figures “or Section 109“ were repealed by the Code of Criminal 
Procedure (Second Amendment) Act, 1926 (X of 1926), S. 2. 

[’f] Inserted, ibid. 


Section 123 — Note 2 (contd.) 

[But see AIR 1953 All 753 (754) =s 
1953 Cri LJ 1759 (DB).] 

(2) The accused should be afforded a 
fair chance at least of complying with 
the required condition of security. 1895 
Rat 774 1775) (DB) *• (1872) 16 Bom 
372 (373) (DB). 

(3) Where after furnishing security 
the person bound down commits an 
offence rendering his bond liable to 
forfeiture, the Magistrate has no autho¬ 
rity to order the offender to be impri¬ 
soned for the remainder of the term of 
the security. (1897-1901) 1 Upp Bur Rul 
26 (26), 

3. ’’shall be ... committed to prison”— 
fl) Imprisonment under this section 
commences from the date fixed for 
giving security. (1903) 5 Bom LR 26 
(27). 

(2) A warrant for the detention in 
prison of the person ordered to give 
security can only be issued where the 
security is not furnished, on the com¬ 
mencement of the period of such secu¬ 
rity. 1889 Rat 432 (432) (DB). 

(3) A committal to prison for default 
in furnishing security should be made 
on the date on which the period of secu¬ 
rity commences and not later. (1909) 
10 Cri LJ 481 (481) (DB) (Mad) ** AIR 
1923 Oudh 44 (45) = 22 Cri LJ 766. 

(4) An order for imprisonment under 
this section is a sentence of imprison¬ 
ment within the meaning of Section 8 
of the Madras Borstal Schools Act, 5 
of 1926- AIR 1934 Mad 457 (457, 458) = 
35 Cri LJ 1153. 

4. “Or, if he is already in prison”.— 

(1) Where an order for security is con. 
temporaneous with a conviction and 
sentence of imprisonment, the sentence 
for the substantive offence is to be 
carried out first and the person to be 


bound then brought up for the purpose 
of being bound. (1875) 24 Suth WR (Cr) 
13 (14) (DB). 

[But see (1871) 3 NWPHCR 126 (128).] 

(2) Imprisonment for default in 
furnishing security should n'>t be order¬ 
ed to run concurrently with some other 
sentence that the accused is already 
undergoing. AIR 1916 Mad 534 (534) =* 
16 Cri LJ 272 ** AIR 1941 Sind 190 
(190, 191) = 43 Cri LJ 105 (DB) •• 
AIR 1926 Bom 545 (545) = 27 Cri LJ 
1163 (DB) ** AIR 1916 Low Bur 1 
(2) = 17 Cri LJ 88 (FB). 

(But see (1908) 7 Cri LJ 472 (476) * 
4 Low Bur Rul 205 (FB) ** (1909) 10 
Cri LJ 69 (1872-1876) 5 Low Bur Rul 34 
(FB).] 

(3) The accused should be given all 
facilities for furnishing-security, but Me 
need not be produced before the Magis¬ 
trate if he informs the jail authorities 
that he is unable to furnish the required 
security. AIR 1926 Bom 545 (546) = 
27 Cri LJ 1163 (DB) *• AIR 1927 Sind 
166 (167) 28 Cri LJ 431 (DB) •* (1890) 
Rat 511 (511) (DB). 

5. Term of imprisonment. — (1) The 
term of imprisonment should be the 
same as that for which security is 
demanded. (1901) 23 All 422 (423) 

(DB) ** (1908) 7 Cri LJ 412 (414) = 
Low Bur Rul 135 AIR 1930 Lah 49 
(49) = 31 Cri LJ 583. 

(2) If the Magistrate thinks that the 

term ought to be shortened the proper 
course for him is to report the matter 
to the District Magistrate for action 
under Section 124. 1893 Rat 668 (668) 

(DB). 

(3) Imprisonment commences fi?)m the 
date on which security is to be given 
and lasts until such period expires or 
until, within such period, the required 
securty is given. (1903) 5 Bom LR 26 
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Section 123 — Note 5 (contd.) 

(27) •• AIR' 1969 J & K 105 (108) = 
1969 Cri LJ 1139 •* 1962 BLJR 849 

(849). (Furnishing of security under 
Section 118 for good behaviour — 
Order — Expiry of period mentioned in 
the order — Execution of bond cannot 
be insisted upon nor can such person 
be detained in prison.) 

(4) A Magistrate has no power to 
keep a man in prison after the date on 
which the period for which the security 
was ordered has expired. (1912) 13 Cri 
JL 62 (62) (Upp Bur). 

(5) Where a bond is executed after 
the date on which the period for secu¬ 
rity commences, it should plainly state 
the date on which the period expires. 
(1912) 13 Cri LJ 62.(62). (Upp Bur). 

(6) The order for imprisonment should 

run thus: “for one year or'until such 
date within that period as the required 
security may be furnished. ’ (1882) 8 

Cal 644 (645) (DB) ♦* AIR 1927 Mad 

976 (976) = 28 Cri LJ 1034 ** 1933 Mad 
WN 548 (549) (DB). 

(7) The term of imprisonment which 
a Magi.strate may order in default of 
security is not limited by the term of 
substantive impiysonment for which he 
is competent to sentence an offender. 
1886 All> WN 181'(181) * AIR 1915 All 
15 (15, 16) = 15 Cri LJ 350 *• AIR 1927 
Mad 976 (976) = 28 Cri LJ 1034- 

(8) In computing the period of impri¬ 
sonment under this section, the period 
during which the person is released on 
bail should be deducted. AIR 1934 All 
845 (845) =» 36 Cri LJ 177. 

[Rut see AIR 1936 Sind 125 (126) = 
37 Cri LJ 1003 (DB) AIR 1924 Sind 
120 (121) = 26 Cri LJ 179 (DBj.l 

6. Sub-section (2) Detention pending 
orders of Sessions Court, etc.— (I) A 
Magistrate demanding security for a 
term exceeding one year is empowered 
only to issue a warrant directing the 
person to be detained in prison pending 
the orders of the Sessions Judge or of 
the High Court as the case may be. and 
to submit his proceedings to such 
Court as soon as possible for 
orders- AIR 1945 Sind 55 
(55) = ILR (1944) Kar 440 = 46 Cri 
LJ 553 (DB) *• (1908) 7 Cri LJ 427 
(432) = 30 All 334 (FB) ** (1910) 11 
Cri LJ 637 (637) = 1910 Pun Re (Cr) 
No. 29 •• (1908) 7 Cri LJ 412 (413) = 
4 Low Bur Rui 135 ** 1960 Ker^LR 
105 (106) » 1960 Ker LT 54. 

‘ [See however 1903 All WN 28 (28) *♦ 
(1893). 6 CPLR (Cr) 27 ( 28).] 

(2) Order for a term of imprisonment 
for two years set aside in appeal and 
Magistrate decided to lay proceedings 
before Sessions* Judge — Held Sessions 
Judge could fix the term. 1872-1892 Low 
Bur Rul 279 (279). 


(3) A Magistrate cannot legally 
amalgamate proceedings started under 
Sections 109 and 110 and require the 
execution of two bonds for an aggregate 
period of 18 months and in default of 
the same being furnished commit the 
accused to 18 months’ imprisonment. 
1897 Rat 946 (947) (DB). 

(4) Where a person ordered to give 
security for more than one year is at 
the time af such order undergoing 
sentence of imprisonment, it is pre¬ 
mature to refer the matter to the 
Sessions Judge before expiry of the 
sentence of imprisonment he is un¬ 
dergoing. 1895 Rat 765 (766) (DB). 

[But see (1909) 10 Cri LJ 69 (75, 
76) = 5 Low Bur Rul 34 (FB).] 

(5) Person sent to prison pending 
orders from Sessions Judge on reference 
— Held he was undergoing sentence and 
was not merely in detention. (1908) 7 
Cri LJ 427 (431) = 30 All 334 (FB). 

(6) Until a case is referred for final 
orders, proceedings in the Magistrate's 
Court are not terminated so as to end 
the liability of the sureties who had 
undertaken to be responsible for the 
attendance of an accused person in the 
Court of the Magistrate. AIR 1926 All 
297 f297, 298) = 27 Cri LJ 377. 

(7) If a person ordered to find a 

security for a period over one year 
does furnish such security, the section 
does not apply. In such a case it is the 
High Court alone that has powers of 
revision under Section 439, Criminal 
Procedure Code. AIR 1953 Pepsu 25 
(Pr 1) = 1953 Cri LJ 407 (DB) ** AIR 
1957 Pat 563 (563) = 1957 Cri LJ 1167 
(DB) (1896) 23 Cal 621 (626, 627) 

IDB) ** AIR 1918 All 215 (216) = 19 
Cri LJ 2. 

(8) Where a Magistrate in Sonthal 
Parganas, demands ^ security for a 
term exceeding one year, reference to 
the Court of Session is competent. AIR 
1948 Pat 84 (85) = 48 Cri LJ 409. 

7. Nature of the proceedings on refer¬ 
ence— (1) The functions of the Sessions 
Judge before whom proceedings are 
laid under this section are more of an 
administrative than of a judicial charac¬ 
ter. AIR 1924 Sind 120 (120, 121) = 
26 Cri LJ 179 (DB). 

(2) The proceedings are not in the 
nature of an appeal. AIR 1924 Sind 
120 (121) = 26 Cri LJ 179 (DB). 

(3) The whole case is intended to be 

dealt with by the Sessions Judge as a 
Court of first instance. AIR 1932 Sind 
88 (89) « 33 Cri LJ 898 (DB) ** AIR 
1937 Sind 203 (203, 204) * 38 Cri LJ 

961 (DB) (1908) 7 Cri LJ 412 (413) - 
4 Low Bur Rul 135 •• AIR 1925 Oudh 
517 (518) — 26 Cri LJ 656. 

(4) The warrant following the order 
of the Sessions Judge should proceed 
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Section 123 — Note 7 (contd-) 

from the Sessions Court itselL 1893-1900 

Low Bur Rule 245 (246). 

(5) The power to accept or reject 
sureties is vested in the Magistrate and 
that the Sessions Judge exercising juris¬ 
diction under this section has no power 
to do so. AIR 1934 Cal 482 (487) = 35 
Cri LJ 952 (DB). 

8. Notice to person proceeded against. 
— (1) It is necessary in the ends of 
justice to give notice to the person pro¬ 
ceeded against before any order pre¬ 
judicial to him is passed. (1903) 25 All 
375 (377) ** AIR 1933 Pat 276 (276) = 
34 Cri LJ 813 (DB) ** AIR 1928 Lah 
189 (190) = 28 Cri LJ 657 •* (1909) 10 
Cri LJ 69 (72) = 5 Low Bur Rul 34 
(FB). (Per Fox. C'. J.) 

9. Discretion of Court on reference— 

<1) The Sessions Judge cannot decline 
to entertain a reference* made to him 
on the ground that it is belated but 
should deal with the case on the 
merits. AIR 1920 Lah 283 (284) ss 21 
Cri LJ 623 ** (1911) 12 Cri LJ 257 

(258) = 35 Bom 271 (DB). 

(2) The Sessions Judge has a wide 

discretion to pass such orders as the 
circumstances of the case require. (1911) 
12 Cri LJ 257 (258) = 35 Bom 271 

(DB) AIR 1932 Sind 88 (89) =' 33 
Cri LJ 898 (DB) (1908) 7 Cri LJ 412 
(413) = 4 Low Bur Rul 135. 

(3) The Judge is bound to hear both 
sides, consider the evidence, if any, 
adduced by them and then pass orders 
on the merits. AIR 1924 Sind 12D 
(120) = 26 Cri LJ 179 (DB) ** (1910) 
11 Cri LJ 637 (638) = 1910 Pun Re 
(Cri) No. 29. 

(4) The Judge should examine the 
proceedings with a view to see whether 
tiiey are according to law and pro¬ 
cedure. whether the order for security 
is justified and if so for what period 
and in what sum security should be 
demanded. An order merely confirming 
that of the Magistrate is bad. 1872-92 
Low Bur Rul 279 (279) ** AIR 1928 Lah 
189 (190) = 28 Cri LJ 657 ** AIR 1924 
Sind 120 (120) = 26 Cri LJ 179 (DB). 

(5) The Judge should not merely find 
in general terms that it is in the 
interests of the community at large that 
the person proceeded against should be 
bound over to be of good behaviour. 
(1900) 27 Cal 656 (658) (DB). 

(6) The Sessions Judge cannot pass 
an order for imprisonment for a period 
less than that for which security is 
called for. (1901) 23 All 422 (423) (DB). 

(7) The Sessions Judge cannot pass 
an order that the person proceeded 
against should merely furnish sureties 
without himself giving a recognizance- 
(1904) 1 Cri LJ 897 (898) = 27 All 262. 

10. Power to order retrial and remand. 
— (1) The Sessions Judge cannot 


remand the case for further inaiury 
(1897) 24 Cal 155 (156) (DB). 

(2) The Sessions Judge cannot order 

a retrial though he may, under S. 438, 
refer the case to the High Court for 
quashing proceedings or for ordering a 
retrial. AIR 1932 Sind 88 (89) 33 

Cri LJ 898 (DB). 

(3) The Sessions Judge may require 
the Magistrate to furnish him with any 
further information or evidence- AIR 
1925 Cal 191 (192) = 25 Cri LJ 1112 
(DB) *♦ AIR 1945 Sind 55 (56) = ILR 
(1944) Kar 440 = 46 Cri LJ 553 (DB) 

AIR 1942 Sind 122 (127) = 44 Cri LJ 
367 (DB). 

(4) The successor of the Magistrate 

who heard the proceedings may be 
directed to record' any further evidence 
which the Sessions Judge requires. AIR 
1942 Sind 122 (J30) = 44 Cri LJ 367 

(DB). 

11. Order, contents of.— (1) Where 
there are several persons proceeded 
against, each of them has a right to 
have his case considered on its own 
merits. (1910) 11 Cri LJ 23 (24) « 37 
Cal 91 (DB). 

12. Jurisdiction of Magistrate after 
reference ♦« accept seciirity-— (1) Where 
a case has been referred to the Sessions 
Judge under this sectfon, the l^gistrate 
is not competent thereafter to release 
the accused on bail, AIR 1928 Lah 189 
(190) = 28 Cri LJ 657. 

(2) The Sessions Judge has wide 

powers under Section 498 and can grant 
bail. AIR 1942 Sind 132 (133) = 44 

Cri LJ 378 (DB) ** AIR 1923 Cal 723 
(723) = 24 Cri LJ 953 (DB). 

(3) Where pending a reference under 
this section to the Sessions Judge secu- 
rity is offered by the accused, it may 
be accepted by the Magistrate and on 
such acceptance, the reference auto¬ 
matically ceases. AIR 1928 Lah 64 
(65) = 29 Cri LJ 236. 

. (4) There is a conflict of opinions as 
to whether when sureties are offered 
after an order is passed by the Sessions 
Judge on reference, the Magistrate has 
power to determine whether they are fit 
to be accepted. 

. (a) He cannot do so. (1911) 12 Cri 
LJ 410 (410, 411) = 5 Sind LR 87 
(DB) •* (1903-1904) 2 Low Bur 

Rul 76 (78) (DB). 

(b) He can, and the Sessions Judge 
has neither duty nor power to 
test, the surety so offered. AIR 
1937 Cal 233 (233) = 38 Cri LJ 
635 (DB) ** AIR 1934 Cal 482 
(487) = 35 Cri LJ 952 (DB) •* 
AIR 1930 Pat 217 (219) = 31 Cri 
LJ 802 (DB). 

13. Order for imprisonment on refer¬ 
ence — Commencement of.—^ (1) Person 
ordered by Magistrate to be detained 
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STATE AMENIMdENT ' 

Section 123A 
Uttar Pradesh 

In its application to the whole State of Uttar Pradesh, the following new section 
hfts been added after Section 123: 

123A.* Imprisonment in default of security.—(1) ‘ It any person ordered to 
-give security for any specified period under any enactment for the time being in 
force for Uie due performance or enforcement of any restriction or condition 
which may lawfully be imposed under such^ enactment, does not give such 
security on or before the date on which the security is required to be furnish¬ 
ed, he shall, if the failure to perform or enforce the restriction or condition is 


punishable with imprisonment under 


Section 123 — Note 13 (contd.) 
in prison pending orders of Sessions 
Judge on reference later ordering him 
to imprisonment for failure to give 
security, period of imprisonment runs 
from date of Magistrate’s order for 
detention. AIR 1931 Oudh 387 (388) = 
32 CrI LJ 1186 ♦* AIR 1954 Trav-Co 236 
(237) = ILR (1953) Trav-Co 820 = 1954 
Cri LJ 640 ** AIR 1924 Sind 120 
(121) = 26 Cri LJ 179 (DB). 

14. “Shall not exceed three years’*.— 

(1) When a Magistrate detains a person 
in prison under sub-section (2) pending 
the orders of the Sessions Judge, the 
order of the Sessions Judge for impri¬ 
sonment for three years should have 
effect from the date of the order of 
the Magistrate. (1908) 7 Cri LJ 427 
(436) 30 All 334 (FB) ♦* AIR 1954 

Trav-Co 236 (237) = ILR (1953) Trav- 
Co 820 = 1954 Cri LJ 640 ** AIR 1931 
Oudh 387 (388) 32 Cri LJ 1186. 

15. Appeal and revision.— (1) No ap¬ 

peal lies from an order of imprisonment 
in default of furnishing security, or 
from an order passed by the Sessions 
Judge. But such an order is open to 
revision by the High Court. AIR 1935 
Rang 363 (363) = 36 Cri LJ 1510 ** 

(1883) 9 Cal 878 (879) (DB) ** (1866) 6 
Suth WR (Cr) 18 (18) (DB) •• (1904) 1 
Cri LJ 710 (711, 712) = 27 All 92. 

(2) A District Magistrate is not com¬ 
petent under Section 438 to refer to the 
High Court a case in which a Sessions 
- Judge has refused to confirm an order 
for security. (1896) 23 Cal 249 (250) 

(DB). 

16. Kind of imprisonment.— (1) The 

Magistrate has to exercise his discretion 
and decide on the facts of each case 
whether the imprisonment should be 
simple or rigorous. AIR 1920 All 205 
(205) 21 Cri LJ 580 ** 1886 Pun Re 

'(Gr) No. 23--P. 58 (56) (DB). 

t ' 

(2) In the case of a person who has 
never been convicted of any offence, 
an order for rigorous imprisonment 
would be unreasonable. AIR 1936 Nag 
265 (266) » 38 Cri LJ 888 ** -(1878) 1 

Gal U Rep 268 (272) (DB). 
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such enactment, be committed to prison or 


(3) A Magistrate has no power to 
order that a portion of the imprison¬ 
ment be spent in solitary confinement. 
AIR 1914 All 422 (423) = 15 Cri LJ 
616 ** AIK 1933 Ail 676 (678) = 35 Cri 
LJ 218. 

(4) Imprisonment for failure to give 
security for good behaviour under Sec¬ 
tion 108, should be simple. AIR 1941 
Oudh 98 (98) — 42 Cri LJ 35 (DB). 

(5) Imprisonment for failure to give 
security for keeping the peace must be 
simple. AIR 1924 All 695 (696) = 26 
Cri LJ 430 *♦ (1903-1904) 2 Low Bur 
Ru) 53 (54). 

(6) In proceedings under Section 109 
for keeping good behaviour, the im¬ 
prisonment should be simple or rigorous 
as the Magistrate may direct. Madh 
BLJ 1955 HCR 270 (271). 

17. Tender of security to jail officer 
— Sub-section (4).— (i) When security 
is offered to the jail officer subsequent 
to a warrant from the Court has reach¬ 
ed him he should refer the matter to 
the Sessions Court. AIR 1930 Pat 217 
(219) = .31 Cri LJ 802 (DB). 

(2) When security is offered when 
the person is in jail such security has 
to be taken by the Magistrate (or 
Court); it cannot be given at the jail. 
(1908) 7 Cri LJ 472 (478) = 4 Low Bur 
Rul 205 (FB). 

18. Detention in Borstal School.— (i) 
It is legal to pass an order of detention 
in a Borstal School under Madras 
Borstal Schools Act instead of ordering 
the imprisonment of the defaulter 
under this section. AIR 1934 Mad 457 
(458) = 35 Cri LJ 1153. 

Also see Note 3. 

( 2 ) The period for which detention in 
a Borstal School can be ordered may 
exceed the period for which imprison, 
ment may be ordered under this 
section. AIR 1934 Mad 457 (457, 458) ^ 
35 Cri LJ 1153. 

Section 123A (U< P* Amendment) —> 

Note 1 

(1) To a ease of failure to furnish 
security Section 123A, Criminal P. C. 
(U. P. Amendment) would apply and 
not Section 8 (7) of the U. P. Mainte- 
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if he is already in prison be detained in prison until such period expires or 
until within such period he gives security in accordance with the order: 

Provided that the imprisonment shall be simple 

(2) If the security is tendered to the oflBcer-in-charge of the jail, he shall 
lorthwith refer the matter to the authority competent to take the seciuity under 
the order and shall await the orders of such authority.—U. P. Acts XLVI of 
1948, S. 2 (27-12-1948) and VIII of 1949, S. 2 (11-6-1949). 

f®] This secHon has been extended to and brought into force with efifecl from 1-1- 
1950 in the merged States of Rampur, Banaras and Tehri-Garhwal, see Central 
Act LIX of 1949, S. 3 (3) and U. P. Act VIII of 1950, S. 3. 


124. Power to release person imprisoned for failing to pve security.—(1) 
Whenever the District Magistrate or a Chief Presidency Magistrate* is of 
opinion that any person imprisoned for failing to give security under thig Chap¬ 
ter ® ®] may be released without hazard to the community or to any other, 

person, he may order such person to be discharged, ^ 

(2) ^ATienever any person has been imprisoned for failing to give security 
under this Chapter, the Chief Presidency* or District Magistrate may (unless 
the order has been made by some Court superior to his own) make an order 
1 educing the amount of the security or the number of sureties or the time for 
which security has been required. 

1[(3) An order under sub-section (1) may direct the discharge of such per¬ 
son either without conditions or upon any conditions which such person accepts: 


Section 123-A (U. P.) — Note 1 (contd.) 
nance of Public Order (Temporary) Act, 
1947. AIR 1950 All 307 (Pr 2) = ILR 
(1951) 1 All 626 = 51 Cri LJ 605 (DB). 

(2) Section 123A is not a law for 
preventive detention. Orders under this 
section cannot be interpreted by reading 
it with the provisions of the U. P. 
Maintenance of Public Order (Tempora¬ 
ry) Act (4 of 1947). AIR 1950 All 562 
(Pr 31) = ILR (1952) I All 8 = 52 Cri 
LJ 1282 (DB). 

(3) Even if this section is considered 
to be a law for preventive detenton. it 
is ultra vires of the State Legislature. 
AIR 1950 All 562 (Prs 41, 42) = ILR 
(1952) 1 All 8 = 52 Cri LJ 1282 (DB). 

(4) The section has become void on 
the midnight of 25th/26th January 1950 
when the Constitution has come into 
force. The Preventive Detention (Exten¬ 
sion of Duration) Order, 1950 passed by 
the President after assumption of his 
office cannot validate the provisions of 
the section. AIR 1950 All 562 (Prs 38, 
43, 44, 46, 49, 72, 74, 76) ILR (1952) 1 
All 8 = 52 Cri LJ 1282 (DB), 

(5) When the order for security pass¬ 
ed under Section 3 (3) of the U. P. 
Maintenance of Public Order (Tempora¬ 
ry) Act (4 of 1947) is illegal having 
been passed against a person outside 
the jurisdiction, an order under this 
section ordering detention in Jail for 
failure to furnish the required secxirity 
is also illegal, AIR 1950 All 500 (Pr 3)- 


ILR (1952) 1 All 1 = 51 Cri LJ 1342 
(DB), 

Section 124 — Note 1 

(1) It entirely rests with the District . 
Magistrate or the Chief Presidency 
Magistrate, to decide without interfer¬ 
ence from any other authority, when 
and xmder what circumstances it would 
be safe for him to act tmder this 
section. 1893 All WN 183 (184). 

j2) A subordinate Magistrate who 
thinks that the term of imprisonment 
in default of furnishing security should 
be shortened, should report the matter 
to the District Magistrate with a view 
to his taking action under this section- 
1893 Rat 668 (668) (DB). 

(3) A District Magistrate cannot refuse 
to act under this section on the mere 
ground that an appeal lay from tl« 
order requiring security. 1893 All WN 
183 (184). 

(4) The District Magistrate can arrive 
at the conclusion that the person impri¬ 
soned under Section 123 may be releas¬ 
ed under this section on a considera¬ 
tion of the evidence taken by the sub¬ 
ordinate Magistrate. AIR 1$14 Mad 613 
(620) = 14 Cri LJ 546 (FB). 

(5) The High Court has no power to 
revision to direct toe District Magistrate 
or the Presidency Magistrate to t^e 
and enquire into any application 

may be made to him undef this section. 

1893 All WN 183 (184). 
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'Provided that any condition imposed shall cease to be operative when the 
period for which such person was oi^ered to give security has expired.] 

§[(4) The •f[State Government] may prescribe die conditions upon which a 
conditional discharge may be made.] 

§[(5) If any condition upon which ahy such person has been discharged is, 
in the opinion of the District Magistrate or Chief Presidency Magistrate® by 
whom the order of discharge was made or of his successor, not fulfilled he may 
cancel the same.] * 

§[(6) When a conditional order of discharge has been cancelled under sub¬ 
section (5), such person may be arrested by any police ofiBcer without warrant, 
and shall thereupon be produced betore the District Magistrate or Chief Presi¬ 
dency Magistrate.® 

Unless such person then gives security in accordance with the terms of the 
original order for the unexpired portion of the term for which he was in the 
first instance committed or ordered to be detained (such portion being deemed 
to be a period equal to the period between the date of the breach of the condi¬ 
tions of discharge and the date on which, except for such conditional discharge 
he would have been entitled to release), the District Magistrate or Chief Presi¬ 
dency Magistrate* may remand such person to prison to undergo such unexpir- 
ed portion. 

A person remanded to prison under this sub-section shall, subject to the 
provision of Section 122, be released at any time on giving security in accord- 
ance with the terms of the original order for the unexpired portion aforesaid to 
the Court or Magistrate by whom such order was made, or to its or his successor.] 

[1882 — S. 124; 1872 — Ss. 500, 511, 512; 1861 — Ss. 291, 302, 303.] 

[*] Magistrate m the City of Ahmedabad has the powers and exercises the 

jurisdiction of a Chief Presidency Magistrate.—See Guj. Act XIX of 1961 Sec¬ 
tion 14 (3). * 

[t] The words "whether by the order-subordinate Magistrate" were repealed by 

the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923), S. 22. 

[t] Substituted for the original sub-section (3), ibid. 

[§] Sub-sections (4), (5) and (6) were inserted, ibid, S. 29. 

[®t] Substituted for ‘Provincial Government’ by A. L. O., 1950. 


STATE AMENDMENTS 

Punjab: Haryana: Chandigarh 

In its application to the States of Puniab and Haryana and the Union Territory of 
Chandigarii, in Section 124— 


(i) for the words "Chief Presidency Magistrate," wherever occurring, substitute 
the words "Chief Judicial Magistrate"; and 

fii) in^^b-section (2), for the words "Chief Presidency." substitute the words 
Quef Judicial Magistrate" — Punj. Act XXV of 1964, S. 2 and Sch 
Pt, I, item (30) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966)! 

Union TerritMies (^cept ChandigaHi) 


I 


In its application to the Union territories, in S. 124,— 

Presidency’, wherever they occur, substitute the words 

Chief Judicial ; 

(U) in sub^^m (1). for the words "imder this Chapter”, substitute the words 
under Section 118 or, as the case may be, under Section 106"; and 

Oil) m Mb-section (2), for the words "under this Chapter", substitute the words 

Section 118.”—Act 10 

of 1069, S. 3 and Sch,, item 31 (In Delhi, on 2-10-1069). 
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125. Power of Distnct Ma^strate to cancel any bond for keeping die peace 
OT good behaviour.—The Chief Presidency* or District Magistrate may at any 
time, for sufBcient reasons to be recorded in writing, cancel any bond for keep¬ 
ing the peace or for good behaviour executed under this Chapter by order of 
any Court in his district not superior to his Court. 

[1882 — S. 125; 1872 — Sf 500; 1861 — S. 291.] 

[®] Chief Magistrate in the City of Ahmedabad has the powers and exercises the 
juiisdiction of a Chief Presidency Magistrate—Guj. Act XIX of 1961, S.'14 (3). 


STATE AMENDMENTS 

Punjab: Haryana: Chandigarh 

In its application to the States of Punjab and Haryana and the Union Territory of 
Chandigarh, in S. 125 for the words “Chief Presidency,” substitute the words “Chief 
Judicial Magistrate."—Punj. Act XXV of 1964, Sec. 2 and Sch., Pt. I, item (31) (2-10- 
1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 


Union Territories (except Chandigarh) 

In its application to the Union territories, lor Sec. 125 substitute the following, 
namely— 


“125. Power of Chief Judicial Magistrate to cancel any bond for keeping 
the peace and of District Magistrate to cancel any bond for keeping the peace 


SECTION 125 — SYNOPSIS 

1. Scope* 

2. Suflicient reasons, what are. ^ 

3. “Cancel any bond.*’ 

4. Parties, if entitled to be heard in 

proceeding under this section. 

5. Power to remand* 

6. Power to demand fresh security. 

7. Power to alter terms of bond. 

1. Scope.— (1) This section gives aspe-* 
cial and rather an exceptional power to 
the District Magistrate or the Chief 
Presidency Magistrate, as the case may 
be. to cancel for sufficient reasons a 
bond executed under this chapter. AIR 
1914 Mad 613 (619) = 14 Cri L Jour 548 
(FB) •* (1908) 10 Suth WR (Cr) 40 (40) 
(DB). 

2. Sufficient reasons, what are.— (1) 

A bond can be cancelled even on the 
ground that it should not have been 
taken at all under the circumstances of 
the case as it existed on the date of the 
Older for security. (1906) 4 Cri L Jour 
399 (401) = 34 Cal 1 (PB). (32 Cal 948, 

Overruled.) *• (1910) 11 Cri L Jour 147 
(147) = 37 Cal 72 (DB) ♦♦ AIR 1914 Mad 
61.3 (619) = 14 Cri L Jour 546 (552) 

(FB) ** (1908) 7 Cri L Jour 348 (349) 
(Lah). 

[But see AIR 1922 All 191' (192) = 
23 Cri L Jour 398 AIR 1923 AU 
484 (484) = 24 Cri L Jour 204 ** (1913) 
14 Cri L Jour 63 (63) = 35 All 103 •* 
AIR 1922 Pat 334 (336) = 23 Cri L Jour 
281 ** AIR 1919 Pat 171 (172) = 20 Cri 
L Jour 221 ** AIR 1924 Oudh 241 (241) 
= ?4 Cri L Jour 616 ** AIR 1922 Pat 420 
(422) == 24 Cri L Jour 627 •• AIR 1914 
Oudh 305 (306) = 15 Cri L Jour 721 *• 
AIR 1919 Ail 205 (206) = 20 Cri L Jour 


489 •* AIR 1917 All 428 (428) « 18 Cri 
L Jour 630 (DB) *• AIR 1920 Nag 138 
(138) = 21 Cri L Jour 591.] 

3. “Cancel any bond*”— (1) The bond 
contemplated by this section is the bond 
which has been given by the person 
against whom the order has been passed 
under Section 118, and not the bond exe¬ 
cuted by the surety. (1911) 12 Cri L 
Jour 480 (481) » 33 All 624. 

4. Parties, if entitled to be heard 

proceeding under this section.— (1) .ft 

is not incumbent upon the District 
Magistrate to hear the petitioner or h^ 
pleader before disposing of the appli¬ 
cation. AIR 1918 Pat 183 (184) = 19 
Cri L Jour 246. 

[But see AIR 1917 AU 428 (428) = 18 
Cri L Jour 630 (DB) •• AIR 1914 Lah 73 
(74) = 15 Cri L Jour 143.1 

5. Power to remand.— (1) The Dis¬ 
trict Magistrate cannot, in a proceediw 
under this section remand the case w 
the Magistrate for further inquiry. AIR 
1919 Pat 171 (172) = 20 Cri L Jour 221. 

6. Power to demand fresh securi^. 

(1) This section does not enable the 
trict Magistrate to order fresh security 
to be given where security had 
given and accepted by the subordinate 
Magistrate. (1905) 2 Cri L Jour 278 
(279) = 1905 Pun Re (Cr) No. 16 

(1902) 29 Cal 455 (456) (DB) ** 

Cri L Jour 507 (510) = 8 Oudh Cas 

245 

7. Power to alter terms of bond*— (1) 
The District Magistrate, under this sec¬ 
tion, cannot alter or modify the bona. 
In an appeal against an o^er for secu¬ 
rity under Section 406, however, the 
bond may be altered or '’modified by t 
Appellate Court. AIR 1922 Nag 180 (IM) 
» 23 Cri L Jour 394. 
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or for good behaviour.—^The Chief Judicial Magistrate may, at any time, for 
sufficient reasons to be recorded in writing, cancel any bond for keeping the 

’peace executed under Section 106 and the District Magistrate may at any time 
likewise cancel any bond for keeping the peace or for good behaviour executed 
under Section 118 by order of any Court in his district not superior to his 
Court"—Act 19 of 1969, S. 3 and Sch., item 32 (in Delhi, on 2-10-1969). 

a 

126®. Discharge of sureties.—(1) Any surety for the peaceable conduct or 
good behaviour of another person may at any time apply to a Presidency Magis¬ 
trate, District Magistrate, Sub-divisional Magistrate or ‘Magistrate of the first 
class to cancel any bond executed under this Chapter within the local limits of 
his jurisdiction. 

(2) On such application being made, the Magistrate shall issue his summons 
or warrant, as he thinks fit, requiring the person for whom such suiety is bound 
to appear or to be brought before him. 

[1882 — S. 126 Paras. 1. 2; 1872 — S. 501 Paras. 1. 2 ; S. 513 — Paras. 1. 
2; 1861 — Ss. 292, 304.] 

I [®1 This section shall, so far as may be, apply in the case of bonds and sureties given 
under the Probation of Offenders Act, 1958 (XX of 1958) See S, 10 of that 
Act — See also Bom. Act XIX of 1938, S. 9; Mad. Act III of 1937, S. 8; U. P. 
Act VI of 1938/ S. 8 and W. B. Act XXXVIII of 1954, S. 8, for similar provi¬ 
sions. 

STATE AMENDMENTS 

Gujarat 

In its application to the State of Gujarat, the amendments made in Section 126 are 
the same as those made in Maharashtra—See Cent. Act XI of 1960, S. 87. 

NOTE.—Magistrates in the City of Ahmedabad have the powers and exercise the 
jurisdiction and perform the functions of a Presidency Magistrate—See Guj. Act 
XIX of 1961, S. 14 (3). 


Maharashtra 

(1) In its application to the Stale of Mahara.shtra in S. 126—» 

<i) in sub-section (1), for the words beginning with the words “to a I’residency 
Magistrate" knd ending with the words "first class” substitute the words 
"to the Court by which an order was made to give <5ecurify”' and 

tii) for sub-section (2) substitute the following, namely,— 

"(2) On such application being made, the Court shall issue summons or 
warrant, as it may think fit, requiring the person for whom such surety is bound 
to appear or to be brou^t before it.”—Bom. Act XXIIl of 1951, S. 2 and Sch. 
(1-7-1953). 

(2) After the reorganisation of the State of Bombay in 1956, the amendments mad© 
fn S. 126 by tiie above-mentioned Bombay Act were extended to the newly added areas 
of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 by 
Bom. Act XCVn of 1958. 

Mysorei 


In its application ■ to the State of My.sore, the amendments made in Section 126 are 
tiio fame as those of Maharashtra, witli this addition that in sub-section (1), for the word 
word ‘its* is substituted—Mys, Act Xm of 1965, S. 25 (1-10-1965). 


Section 126 — Note I 


dV The object 01 this section is to 
protect tlw surety who finds that he 
unable tu‘ control the principal for 


whom he has given surety. (1913) 14 

?lJi ^ ^^32) = 1 Upp Bur Rul 
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Punjab: Haryana: Cliandigarh 

In its application to the States of Punjab and Haryana and the Union Territory of 
Chandigarh, in Section 126— 

(i) in sub-section (1), for the words “to a Presidency Magistrate, District Magis. 

trate, Sub-divisional Magistrate, or Magistrate of the first dlass*', substitute 
the words “to the Court by which an order was made to give securi^”; and 

(ii) for sub-section (2) substitute the following, namely: 

4 

“(2) On such an application being made, the Court shall issue summons or 
warrant, as it may think fit, requiring the person for whom such surety is bound 
to appear or to be brought before it.”—Punj. Act XXV of 1964, S. 2 and Sch., 
Pt. I item (31) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 

Rajasthan ^ 

Abu Area.“^In its application to the Abu area of the State of Rajasthan, the amend¬ 
ments made in S. 126 are the same as those made in (1) of Maharashtra.—See Cent 
Act XXXVII of 1956, S. 119 (1-11-1956) 

Union Territories (except Chandigarh) 

In its application to the Union territories, in S. 126,— 

% 

(i) in sub-section (1), for the words “to a Presidency Magistrate, District Magis¬ 

trate, Sub-divisional Magistrate or Magistrate of the first class,” substitute 
the words and figures “to the Court by which an order to give security was 
made under Section 108 or Section 118” and for the word “his”, substitute 
the word “its”, and 

(ii) for sub-sechon (2), substitute the following sub-section namely * 

. ' 

(2) On such application being made, the Court shall issue summons . or 
warrant, as it thuiks fit, requiring the person for whom such surety is bound to 
appear or to be brought before it”—Act 19 of 1969^ S. 3 and Sch., item 33 
(in Delhi, on 2-10-1969). 

West Bengal 

For Section 126 substitute the following\ 

126. Discharge of Sureties.—(1) Any surety for the peaceable conduct or good 
behaviour of another person may at any time apply to the Court by which an order was 
made to give security to cancel any bond executed under this Chapter within the local 
limits of its jurisdiction. 


(2) On such application being made, the Court shall issue summons or warrant, as 
it may think fit, requiring the person, for whom such surety is bound to appear or to be 
brought before it."—W. B. Act 8 of 1970, Section 2 and Sch., item 45. 

‘*[126A.] Security for unexpired period of bond,—f[Whea a pereon for 

whose appearance a warrant or summons has been issued under the proviso to 
sub-section (3) of Section 122 or under Section 126, sub-section (2), appears or 
is brought before him, the Magistrate shall cancel the bondt executed by such 
person] and shall order such person to give, for the unexpired portion of 
term of such bond, fresh security of the same description as the original security- 
Every such order shall, for the purposes of Sections 121, 122, 125 and 124, bo 
deemed to be an order made under Section 106 or Section 118. as the case may 
be. . ’ 

[1882 — S. 126 Para. 3; 1872 — S. 501 Para. 3; 1861' — Ss. 292, 304.] 

[®] Section 126 (3) was renumbered as S, 126A by the Code of Criminal Prbcedure 
(Amendment) Act, 1923 (XVIH of 1923), S. 23. —- 

Section 126-A — Note 1 year, the Magistrate is bound to refer 

(1) When the effect of an order dls- the ceise to the Sessions Court as 
charglng a surety is to remit the sus- quired under Section 123. (1911) 12 Cri 

pect to prison for a term exceeding one L Jour 410 (411) = 5 Sind LR 87 (DB;. 
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[f] Substituted for “when such person appears or is brought before the Magistrate 
such Magistrate shall cancel the bond'*, ibid. ^ 

It] This section shall, so far as may be, apply in the case of bonds and sureties given 
^der the Probation of Offenders Act, 1958 (XX of 1958)—See S. 10 of that Act- 

t.Hol Act m of 1937, S. 8; U. P. Act VI 

of 1938. S. 8 and W. B. Act XXXVIII of 1954, S. 8 for similar provisions. 

CHAPTER K* 

UNLAWFUL ASSEMBLIES 

"" command of Magistrate or poliee-omcer— 
uila^nl ^ of the police station may command any 

t °f fi'-e or more persons likely to caase a 
dishirbance of the public peace to disperse; and it shall thereupon be the duty 

" “5m assembly to disperse accordingly ^ 

bay. “ *“ "f Calcutta and Bom- 

[1882 — S. 127; 1872 _ S. 480; 1861 — S. 111.] 

[“] The whole of this Chapter so far as it applied to the City of Bombay was re¬ 
pealed by the City of Bombay Police Act (Bombay Act IV of 1902) which Act 
IS now mpealed by Bombay Police Act (XXII of 1951), S. 167 (1) and Sch I. By 

nl’p^T K Bombay Police Act, 1951 (which ap- 

nlr ProcSlurr iLr-® ^“"’’’7.1 S- 1 (2) of the Code of Criml 

of Iom“t ’ Code applicable to the town 

^ [t] For right to assemble peaceably see Art. 19 (1) (b) of the Constitution of India. 


Section 127 — Note 1 

(1) Any Magistrate can exercise the 
power conferred under this section any 
where in the district. See (1912) 13 Cri 
L Jour 716 (716. 717) = 34 All 597. 

(2) A Sub-Inspector of Police or a De- 
puty Commissioner of Police can com- 
raand an assembly to disperse under this 
section. AIR 1933 Nag 277 (278. 279) = 

(Dsj ^ ** ^2 (50) 

Officer in charge of a 
patrol boat has no power to disperse an 
unlawful assembly under this se^tioi!^ 
AIR(m3 cal 517^(518) i 25 Cri Wou"; 

nJnl legality of the command de- 

conduct of the assembly 
preceding the command and not on what 

34”cri^"" 

assembly of five or more per- 

SPSrrtpSlS breach of peace can 

disperse, even if it has as- 

Bom' 4^^ (?S) fDB*)'. ’ 

P® 5 sons carrying flags with 
HSk of drawing a crowd — The 

including the crowd 
attracted constitute an assembly of five 

Pej^«®ns. (1883) 7 Bom 42 (49) 

^ (7) .This, section enables a Magistrate 
or PQllce-officer, to order the dispersal 
oi an ass^bly of persons even though 
not unlawful when he is convinced that 


it is likely to cause a disturbance of the 
public peace. AIR 1925 All 165 (170) - 

** air 1922 Lah 

, ^be fact that such an assemb- 

ly IS hkely to cause a disturbance of 

lo Sives jurisdiction 

to the Magistrate or police-officer to act 

mm''- Nag 277 

(279) = 34 Cn L Jour 705. 

^ssernWy can be said to 
be likely to disturb public peace, it mus‘ 

behavioii? of such as: 
^ would actively disturb 

public peace or provoke others to a 

(lln Nag 277 

( 281 ) = 34 Cn L Jour 705. 

uJiPJ .^®^ber any such assembly was 
n? disturbance of the pub. 

lie peace at the tune the order to dis 

Which must be proved by independent 

i933 Nag 277 (279, 281) 

lls m?r* •* air 1922 Lah 

~ ^ Jour 5. 

ISee also AIR 1923 Pat 1 14) — 

Cri L Jour 625 (SB).] 

(11) The conduct and behaviour of 

deferSWe orWoslili^ 

98 ^ 9 ) ra. 

Disobedience of an order under 
this section is chargeable under Sec 145 

f^/^Jmh?/ ^ ?® Of unlaw 

rul assemblies and under Section 151 in 

the case of other assemblies. AIR 1923 
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STATE AMENDMENTS 

Gujarat 

S. 127 by Bombay Art XXIl of 195f, Sec. 9e‘f35^(a) 
(1-8-1951) would apply to the City of Ahmedabad. in view of S 15 
S. 14 (3) of Gui. Act XIX of 1961 (4-11-1961)? ; ^ ^ 

Maharashtra 

ot Police Bombay »fttf any I other area for which a Commissioner 
ol Police has been appointed in Section 127 for the words “police-staUon" suhstitnte 

cities of Nagpur' andlontlt; appointed-^ 

* • '<> it. 7 . J* 

Punjab: Haryana: Chandigarh :*:.Us<h*.j<ifa 

aianSlgafh ' if “'i27 'for^th V^n o? 

Union Territories (except Chandigarh) i [ ] 

West Bengal - : :3 

West Bengal, in Section 127 (1), fra le 1 ^fds 

trate.'—W. B. Act 8 of 1970 \ *d Magistrate, Presidency Magis- 

xj. net o ot 1970, &. 2 and Schedule, iteml46i — '-i n.->rn9<' 

asseii?^ conimti«aea.- 

ir. such a mannow oc ? «, wlfhout being so oomm^deci 4t .coriduets’itselit 

officer in charge of a no? /detem^ation not to disperse.^ any M^trate or 

loay proceed %n riifr3^° station, whether within or without the presj^en^-lovi^^ 
proceed to disperse such assembly by forc^ may reai^A th^sistabcS 

127 — Note 1 (confd,) 

Jour ^ 

® complaint is made to a 
Criminal Court against any police offi- 

thl allegations indicating that 

acted or purported to 
act under Sections 127 and 128 and in 

conimitted sotrie offence 
complained of the Court will not enter¬ 
tain the complaint unless the State Gov^ 

sanctioned the prosecution 
officer- AIR 1964 SC 269 (273) 

(1963) 2 SeWR 231 ^1064 (1) Cri LJ 

Ibla — 


(14) The unlawful chaiacter of -the 
assembly has to be deteritiined with re- 
ferencQ to Section .141, I, p. Code alone 

^sobedience of a command 
issued und^r , Sectiph 127,. Cr. :p. Code 
is not a r relevant cotisideration for that 

purpose.- AIR 1^9 All 130 (136) 

1969 All WR (HC) 98 — 1969 Cri LJ 
364 . ' ' 'iy\>^ . . - - -i 

(15) Gfier^s, in irt'du;^rtal p^.^ablisH-' 

2f 3^ ^ .managerial 

Stall circulars based 


on- cabinet decision -i-. ' Pellce-officecs 
and District officers directed to obtain 
labour Minister’s direction before dis¬ 
charging their statutory duties o-y: Ad- 
rmmstratiye circulars, held*'were'viola- 
uve of Articles 14, 266- and 'IQft' (3)-i of 
Constitution and Sections 54, 127; 10ft 
lol, 154, 157. Cri. P. C. AIR 18W .Cal 
407 (429) « 72 Cal WN 441: (Sm-^c'.ec. 

(16) Section ,127 r^d. wlUi SaOr. 1^ 
give powers to command: any tu^awfui 
assembly, Hkeiy to ' cau^.-dis^rb^CQ 
of public peace to disperse — If ^at 
command is not obeyed, Magistrate af 
police officer is empo^red 
the person or t5erSoi« who had -forafc 
ed |>art :of that - assenibly^ 1969 
534 (537). - * 'ka-^oe■ ■> 

T? 12* p— ^0^4-:rrr 5i 

(ij The degree Df force %h|d!l-^'ini^ 
lawfully be.- u^d tn ^ppr^idtt-m 

an a^embfy.^epends of 

such assembly; (3898) 2f-'®fed‘-249 fSffl; 
(DB). 

s (2)'-Eye)ry male'-^parsdh Ts^'bbtStld to 
assist the s Magi^rate 'or"^ - pwlca^ofFfcer-' 
AIR 1931BDiir 57'(83)-32• W ti 
403 (SB).^;- (Per ^Madgavftar * 
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of any male person, not being an officer, ffsoldier, sailor or airman in t[the armed 
fejCCesJiJ.^Mwl[,^ 9 |;ing;as ^uoh, for.the purpose of dispersing such assembly, and, if 
necessa^,,^e^tiiis and con^ning the.persons who form part of it, in order to dis¬ 
perse such assembly or tfiat they may be punished according to law, 

[1882—S. 128; 1872—S. 481; 1861—Nil.] ' 

!,[*]:|For..definUapn. of a presidency-^pwn,. see General Clauses Act, 1897 (X of 1897), 

, . iSecdpp., 8 [ .. 

[t] Simstituted for the words ‘'or soldier in Her Majesty’s Army” by the Amending Act, 
1934 (XXXV of 1934), S. 2 and Schedule. 

•^■[^J' SubsirhWied for thci words “the Indian Army, Navy or Air Force or a person subject 
b to'the' Territorial'Army Act, 1948”, by the Code of Criminal Procedure (Second 
/ - Ampodmeht)''At^, 1952 (LXIV of 1952), SecUon 2 (27-S-1952). 


STATE AMENDMENTS 

Whether the amendment in Section 128 by Bom. Act XXIl of 1951, S. 96 (3) (a), 

view of Section 15 read 


(1-8-1951) would apply to the City of Ahmedabad, in vi 
with Section 14 (3) of g 4.‘Ait ffiC cf'l96l, (4-11-1961)? 


,^1 .-I ■ ■ 

• 1 Ini its application to Greater Bombay and any other area for which a Commissioner 

of Police has been appointed, in Section 128, for the words “police-station whether within 
or without the presidency-towns”, substitute the words and figures “section or any police 
offiper augiomeiimd^r., ^ecUon 127”—Bom. Acts XXII of 1951, S. 96 (3) (b) (1-8-1951): 
LVI-of 1959, S. 3. ' 

NOTi&tmCuQfiUnidsioners of Police have now been appointed for the cities of Nagpur 
IdndrFbona as well/ 


I • 


Punjab: Haryana: Chandigarh: 

i!W ipjilicatibn to the States of Punjab and Haryana and the Union territory of 
Chandigarh, in Section 128, for the word “Magistrate”, wherever occurring, substitute the 
words “Executive Magistrate”.—Punj. Act XXV of 1964, Section 2 and Schedule, Pt. I, 
Itemv<3a> <2-l0il964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 


Section tZ8 1 (conid.) 

(3) * THe tiiilawful assembly which re- 
fuses to disperse may be dealt with as 
follows— 

.,(4) the, a^embly may be dispersed 
' by' t6¥^: (1904) 1 Cri L Jour 


-I- 

* ''' «20- '(993)* Tkhth'iawaf)’ 

(b) ring-leaders or as many of the 
persons forming part of it as may 
be necessary may be arrested and 

1931,Bom 620 (521, 
524) ip6). ’*» 1969 BLJR 534 (537). 
(ej im personi^^ disobeying may be 
prosecuted under Section 145 of 
the Penal Code. AIR 1931 Mad 
9i'i')q?i4S4dl(48i^'d^rp>:T^2 /Grl'.'Ij- Jour BOS 

persists in not 

mm r tTce 

nfi89a):ii2P Mad'249 (251) 

o}(^nlfi<tiiB> dfiyLdebidi; competent to act 
under this section and acts in good 
f aigi. he Is entitled under Sgetinn 132 

to be protected from prosecutic^ <fpr ;do. 

1 .... 

7c. .-A 




(6) This section does not confer a 
pneral power of arrest on the Magis¬ 
trate but only authorizes him to arrest 
when the assembly on being command¬ 
ed to disperse does not disperse or with¬ 
out being so. commanded shows a de¬ 
termination not to disperse. AIR 1939 
Oudh 81 (83) = 40 Cri L Jour 221. 

(7) Prosecution of police officer — 
Sanction of State Government under 
Section 132 is necessary. AIR 1964 SC 
269 (273) = 1964 (1) Cri LJ 161. 

(8) Unlawful character of assembly 
has to be determined under Section 141 , 
Penal Code — Disobedience of com¬ 
mand under Section 127 is not a rele¬ 
vant consideration. AIR 1969 All 130 
(136) s= 1969 All WR (HC) 98 « 1969 
Cri LJ 63. 

(9) Section 128 gives powers to the 
police to arrest persons “who form part 
of ‘an unlawful assembly’ in order to 
disperse such assembly or that they 
may be punished according to law.” 
The police are fully justified in arrest¬ 
ing all the accused in connection with 
the riot. AIR 1969 Bom 383 (392) = 
1969 Cri LJ 1351 
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Union territories (except Chandigarh): . . i. 

, 4 / 

In its application to the Union territories, In Section 128, for the word “Magislrate" 
substitute the words “Executive Magistrate”—^Act 19 of 1969, Section 3 and Schedule* 
item 34 (in Delhi, on 2-10-1969). . , * 

West Bengal: j . 

In Section 128, for the words 'any Magistrate'. subsHtute the words 'any Execu¬ 
tive Magistrate, Presidency Magistrate’ — W, B. Act 8 of 1970, S. 2 and Schedule 
Item 47. * 

129. Use of military force.—If any such assembly cannot be otherwise dis- 
pers^, and if it is necessary for the public security that it should be dispersed, 

Uie Magistrate of the highest rank who is present may cause it to be dispersed by 
[the armed forces], 

[1882—S. 129; 1872—S. 482; 1861—Nil.] 

[ ] Substituted for military force' by the Code of Criminal Procedure (Second Amend¬ 
ment) Act (64 of 1952), S. 3 (27-8-1952). < .| 

STATE amendments 

Gujarat: 

Whether the modification of this section in Greater Bombay made by Bom aIcI XXH 
of 1951, S. 96 (1) (i) would apply to the City of Ahmedabad, in view of Section 15i read 
with S. 14 (3) of the Ahmedabad City Courts Act (XIX of 1961)? -r 

Maharashtra: 

In its application to Greater Bombay and other areas for which a Commissioner has 
been appointed, notwithstanding anything contained in this section, the powers and duties 
0 a Magistrate under this section may be exercised and performed by the Commissioner.— 
See the Bombay Police Act. 1951 (Bom. Act XXII of 1951), S. 90 (1) (i) (1-8-1951) and 
LVI of 1959, S. 3 and Schedule. 

NOTE. Commissioners of Police have now been appointed for the cities of Nagpur 
and Poona as well. 

e 

Punjab, Haryana and Chandigarh: 

r>i. j” application to the States of Punjab and Haryana and the Union territory of 
Chandigarh, in S, 129, for the word “Magistrate” wherever occurring, substitute, the 
words “Executive- Magistrate”.—Punj. Act XXV of 1964, Sec. 2 and Schedule, Pt I, 
Item (33) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 

Union territories (except Chandigarh): 

In its application to the Union territories, in S. 129, for the word ‘Magistrate’, substi¬ 
tute the words “Executive Magistrate”.—Act 19 of 1969, S. 3 and Schedule, item 34, 
(in Delhi, on 2-10-1969). 

West Bengal: 

In Section 129, for the words ‘Magistrate of the highest rank', substitute ti»e words 
Executive Magistrate of the highest rank or the Presidency Magistrate’*—W. B. Act 8 
of 1970, S, 2 and Schedule, Item 48. 

4 » 

130. Duty of officer commanding troops required by Magistrate to disperse 
assembly.—(1) When a Magistrate determines to disperse any such assembly *[by 
the armed forces, he may require any officer thereof in command of any group of 
persons belonging to the armed forces to disperse such assembly with the help of 
the armed forces under his command] and to arrest and confine such persons form¬ 
ing part of it as the Magistrate may direct, or as it may be necessary to arrest and 
confine in order to disperse the assembly or to have them punished according to 
law. 


Section 130 — Note 1 

(1) It is the duty of the officers of orities in quelling disorder. AIR 19S1 

the armed forces to aid the civil auth. Bom 57 (59) = 32 Cri L Jour 403 (SB). 
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(2) Every such officer shall obey such requisiHon in such manner as he thinks 
ht, but in so doing he shall use as little force, and do as little injury to person 
and property, as may be consistent with dispersing the assembly and arresting and 
detaming such persons. 

[1882—S. 130; 1872~S. 484; 1861—Nil.] 

[*] Substituted for the words "by military force, he may require any commissioned or 
non-commissioned officer in command of any soldiers in the Indian Army or of any 
persons subject to the Territorial Army Act. 1948, to disperse the assembly hy 
military force", by the Code of Criminal Procedure (Second Amendment) Act 1952 
(LXIV of 1952), S. 4 (27-8-1952). 


Gufarat: 


STATE amendments 


nf 1Q?Bombay made by Bom. Act XXII 

^th Ahmedabad, in view of Section 15 read 

with Section 14(3) of the Ahmedabad City Courts Act (XIX of 1961)? 

Maharashtra: 

In its application to Greater Bombay and other areas for which a Commissioner has 
been appomted, notwithstandmg an> thing contained in this section, the powers and duties 
of a Ma^trate ^der this section, be exercised and performed by the Commissioner- See 
Bombay Police Act. 1951 <Bom. Act. XXII of 1951). S. 96 (1) a-8-1951) Z lvi 7t 

“‘ies of Nagpur 

Punjab: Haryana: Chandigarh: 

Punjab and Haryana and the Union territory of 

"Exec^ri Magistrate", wherever occurring, substitute the i^rds 

Executive Magistrates Punj. Act XXV of 1964, S. 2 and Schedule Pt I item ('I'W 
(2.10-1964) and Act 31 of 1966. Ss. 29 and 88 (i-U-19^ I>chedule. Pt. I. item (33), 

Union territories (except Chandigarh): 

i" S. 130, for the words "a Magistraic” 
Deli “-10 fgegr “f 1®69, S. 3 and Schedule. 

armed force officers to disperse assembly—When 
Maeric^ntft “ manifestly endangered by any such assembly, and^when no 

communicated with, ^any commissioned officer of the armed 
forces may dwperse such assembly with the help of the armed forc^ u^Tder 

may arrest and confine any persons forming part of it, in order to 
Asperse such assembly or that they may be punished acefrding to law if whi e 
he is actmg under this section, it becomes practicable for him tn -Vu 

a Ma^^te, he do so, and shall thenceforwaixi obey the instructions of'^e 
Magistrate as to whether he shall or shaU not continue such action 

[1882—S. 131; 1872—S. 487; 1861—Nil.] 

- [•] Substituted for the words "any commissioned officer of the Indian Armv 
perse such assembly by military force" by the Code nf r -m* i ^ 

Ameodm^t) Act, ^952 (LXIV^of 


Punjab: Haryana: Chandigarh; 


STATE AMENDMENTS 


In its application to the States of Punjab and Harvana an^ A- rr j 
Cb^ga*. In S. 131. for the word "Ma^trate". Xever 

words .Executive Magistrate".—Punj, Act XXV of 1964 S 2 anr^ ««!. j substitute the 
[33) .(2-10-1964) and Act 31 of 19^, st S-ld 88^11 l^T^ ' ^ 
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Union territories (except Chandigarh): ^ 

In its application to the Union territories, in Section 131,—; , ^ jri « 

(i) for the words ‘a Magistrate*, substitute the words 'an Executive Ma^strate*; and 

(ii) for the words "no Magistrate”, substitute the words "no Executive MagU>^ 
trate.”—Act 19 of 1969, Section 3 and Schedule, item 34 (in Delhi, on 
2-10-1969). 

IVest Bengal: 

In Section 131, for the words *no Magistrate', substitute the words *no Executive 
Magistrate or Presidency Magistrate” and for the words, "with a Magistrate” substitute 
the words, “with any such Magistrate.”—W. B. Act 8 of 1970, S, 2 and Schedule, 
item 49. 

132. Protection against prosecution for acts done under this Chapter.—No pro¬ 
secution against any person for any act purporting to be done under this Chapter 
sliall be instituted in any Criminal Court, except with the sanction of the •[State 
Government]; and— 

(a) no Magistrate or police officer acting under this Chapter in good faiffi, 

(b) no officer acting under Section 131 in good faith, 

(c) no person doing any act in good faith, in compliance with a requisitioD 

under Section 128 or Section 130, and 

(d) no inferior officer, or t [soldier, sailor or airman in the armed forces], 

doing any act in obedience to any order which he was bound to obey, 
shall be deemed to have thereby committed an offence: 

f [Provided that no such prosecution shall be instituted in any Criminal Ck^ur* 
against any officer or §Lsoldier, sailor or airman in the aijned forces] except withthi 
sanction of the ®[Central Government].] 

[1882^8. 132; 1872—Ss. 483, 485, 486, 488; 1861—Nil.] 

[® Substituted for ‘Provincial Government* by A.L.O., 1950. 

[t] Substituted for the words "soldier, or person subject to the Indian Territorial Army 

Act, 1948,” by the Code of Criminal Procedure (Second Amendment) Act, 1952 

(LXIV of 1952), S. 6 (27-8-1952). ,. 

t] The proviso was inserted by the Devolution Act, 1920 (XXXVIII of 1920). 

§] Substituted for the words ‘soldier in the Indian Army or any person subject to the 

Territorial Army Act, 1948” by Act LXIV of 1952, S, 6 (27-8-1952). 


SECTION 132 — SYNOPSIS 

1. Scope. 

2- Distinction between this section 
and Section 79, Penal Code, 

3* “Prosecution*^, meaning of* 

4. “Purporting to be done.** 

5. “Except with the sanction of the 

State Government-** 

“Police-officer acting under this 
Chapter.** 

7. “Good faith** 

8. Clause (d). 

9. WhetbcE want of sanction is cured 

by S. 537. 

1. Scope.— (1) The policy of the 

^.egislature is to afford adequate pro- 
;eclion to public servants, to ensure 
;hat they are not prosecuted for any- 
:hing done by them , in the discharge of 
:heir official duties without reasonable 
:iaUse. The section should, therefore, 
oe construed broadly. AIR 1933 Mad 
268 (269) = 34 Cri L Jour 528. ^ 

[See 1937 Mad WN 1243 (1245).! 

2. Distinction between this section 
and Section 79, Penal Code.-^ (1) The 
protection granted by Section 79, Penal 


Code is a protection against conviction 
and applies only when all- the facts are 
known, i.e., when the trial is oyer. 
But this section operates even before 
the trial begins- In other words the 
protection given by this section is one 
against the trial itself. AIR 1933 Mad 
268 (269) = 34 Cri L Jour 528. 


(2) Benefit of Section 132 — 

accused is required to prove stated — 
To show this is not to prove requ^" 
ments of Section 79, Penal Code. Al* 
1964 SC 269 (274, 275) = (1964) S SCR 
671 «= (1964) 1 Cr LJ 161.' 

3. “Prosecution,** meaiUng of.— (1) 
An inquiry which merely results uj 
the dismissal of a complaint does iwt 
amount to a ‘prosecution’ withm tj*;® 
meaning of' this section. AIR 1^29 Cal 
229 (231) = 80 Cri-L Jour 942 (DB). 
(Per Graham, J.) 

4. “Purporting to be done,**-:T 

is enough for the application of tnis 
section if a person empowered to aw 
under this Chapter purported to aCT 
under it. It is not necessary fbr nflo- 
before the question of sanction ff'jalseyi 
to prove that there was m lacv 
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STATE AMENDMENTS 

Punjab: Haryana: Chandigarh: 

In its application to the States of Punjab and Haryana and the -Union territory of 
Chandigarh, in Section 132, for the, word “Magistrate”, substitute the words “Executive 
Magistrate”.—Punj. Act XXV of 1964, S. 2 and Schedule, Pt. I, item (33) (2-10-1964) and 
Act 31 of 1966, Ss, 29 and 88 (1-11-1966) 

Union territories (except Chandigarh): 

In its application to the Union territories, in Section 132, for the word ‘Magistrate', 
substitute the words ‘Executive Magistrate'.—Act 19 of 1969, Section 3 and Schedule* 
item 34 (in Delhi, on 2-10-1969). 

*[132A. Definirions.—In this Chapter,— 

« (a) the expression “armed forces” means the military, naval and air forces, 
operating as land forcesf and includes any other armed forces of the 
Union so operating; 

(b) “officer”, in relation to the armed forces, means a person commissioned, 
gazetted or in pay as an officer of the armed forces and includes a 
junior commissioned officer, a warrant officer, a petty officer and a non¬ 
commissioned officer.] 

[•] Inserted by the Code of Criminal Procedure (Second Amendment) Act (LXIV of 
1952), Section 7 (27-8-1952). 

[t] See the Border Security Force Act, 1968 (47 of 1968); Central Industrial Security 
Force Act, 1968 (50 of 1968)' and the Central Reserve Police Force Act, 1949 (66 
of 1949), constituting similar forces. 

STATE AMENDMENT 

Maharashtra: 

In its application to the State of Maharashtra, in S. 132A, after the words “In this 
chapter,” insert the following clause, namely:_ 

(a-1) the expression Magistrate’ means ‘Executive Magistrate;’—Maha Act 

XXIX of 1969, S. 2 (9-6-1969),- 


Section 132 — Note 4 (contd.) 
such an assembly as is contemplated 
by this Chapter. 1937 Mad WN 1243 
(1244) *♦ AIR 1921 Cal 697 (698) = 22 
Cri L Jour 606 (DB). 

(2) In deciding whether a person pur¬ 
ported to act or not. the Court is not 
confined to the complaint and the 
sworn statement. AIR 1933 Mad 268 
1269) = 34 Cri L Jour 528. 

[See 1937 Mad WN 1243^ (!244).1 

(3) Picketing of State bus — Lathi 
charge to disperse crowd — Complain¬ 
ant injured — Act in discharge of offi- 
cial duty — Sanction held necessary 
before prosecuting police officer. AIR 
4961 Ker 260 (284) = 1961 Ker LT 208 
*= 1961 (2) Cri LJ 484 (DB). 

(4) Offence committed while acting 
or purporting to act in discharge of 
official duty — Offences under Sec- 409 

. and Section 477.A. I. p. c. — Sanction 
held necessary — Sanction must precede 
prosecution. AIR 1961 Ker 280 (263) = 
1961 Ker LT 208 « 1981 (2) Cr LJ 484 
(PB). 

5. **Bxcept with the sanction of the 
Stete Ctovernmeixt.^ — ( 1 ) The sanction 


of the State Government is a condition 
precedent to the prosecution of any 
person empowered to act under this 
Chapter for any act done or purported 
to have been done by such person under 
this Chapter. 1937 Mad WN 1243 
(1245) •• AIR 1933 Mad 268 (269) 

34 Cri L Jour 528. 

(2) Whether sanction as a pre-requi¬ 

site is necessary is not a pure question 
of law but a mixed question of fact and 
law and has to be decided after in. 
formation has been gathered for coming 
to a conclusion one way or the other. 
AIR 1955 Mad 534 (535) « 1955 Cri L 
Jour 1264. ((1953) 2 Mad L Jour 28, 

J^oll.) •* 1963 (1) Cri LJ 694 (696, 697) 
es 40 Mys LJ 585. • 

(3) The protection conferred by Sec- 
tion 132, will be rendered nugatory if 
the onus is to be thrown on the ac- 
cused to prove in the trial that they 
acted under Chapter 9. It cannot be 
said that to find out whether the ac¬ 
cused acted under this Chapter or not, 
only the complaint and the sworn state¬ 
ment should be looked into and not any 
other circumstances or document. If 
any police officer has really misbehav- 
ed and used force far in excessi it is 
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Procedure, 


CHAPTER X 
PUBLIC NUISANCES 


* rf ; 


ri33. t^dihonal order for removal of nuisance—(1) Whenever a District 
Magistrate, a Sub-Divisional Magistrate or a Magistrate of the first class consiS 

anVrr'^^tW fe'^fit a“d on taldng such evidence (if 


Section 132 — Note 5 (contd.) 
open to the complainant to place the 
facts before the Government and ob¬ 
tain the sanction. AIR 1957 Mad 555 
(Prs. 5, 7, 8, 9) = ILR (1957) Mad 887 
= 1957 Cri L Jour 980 (DB) *♦ AIR 
1963 Ker 7 (8, 9) = (1961) 2 Ker LR 226 
= 1963 (1) Cr LJ 53. 

(4) Complaint against unknown 
police olTicer — Cognizance can be 
^ken — Section 132 no bar. (1965) 69 
Cal WN 306 (308) (DB). 

(5) Sanction for prosecution — Supe¬ 
rintendent of Police damaging property 
with a view to justify use of tear gas 
and violence in dispersing peaceful 
demonstration is not acting in pur¬ 
ported discharge of duties — Com- 
plaint cannot be turned down at initial 
stage on ground of want of sanction by 
anticipating possibility of defence by 
public servant. AIR 1965 Punj 192 (198) 
= 66 Pun LR 1152 = 1965(1) Cri LJ 585 
(DB). 

(6) It cannot be said that the mere 

i3ct that some of the persons alleged to 
have formed part of the unlawful as- 
sembly were prosecuted by the State 
Government and have also been com- 
mitted by the Magistrate to the Ses¬ 
sions Court for trial establishes prima 
facie that the accused’s contention 
about the necessity for sanction under 
Section 132 of the Code is correct when 
the commitment of the other accused 
in the other case is on the basis of 
evidence in the cross case. AIR 1964 
SC 269 (274) = (1964) 3 SCR 671 « 

(1964) 1 Cri LJ 161, 

(7) When a complaint is made 
to a criminal Court against any police 
oll'icer and the complainant makes al¬ 
legations indicating that the police offi¬ 
cer had acted or purported to act under 
Sections 127 and 128 and in so doing 
committed some offence complained of, 
the Court will not entertain the com¬ 
plaint unless it appears that the State 
Government had sanctioned the prose¬ 
cution of that police officer- AIR 1964 
SC 269 (273, 274) « (1964) 3 SCR 671 =» 
(1964) 1 Cri LJ 161. 

(8) Court coming to conclusion that 
prosecution could not be instituted 
without sanction of Government — 
Procedure — Court not to pass any 
order of discharge or acquittal but 
should reject complaint. AIR 1964 SC 
269 (275) = (1964) 3 SCR 671 ~ (1964) 

1 Cri LJ 161. 

6. ^^Police-officer acting under this 
Chapter.**-*- (l)The power to disperse an 


unlawful assembly is not given by the 
Code to any police officer below the 
rank of an officer in charge of a police 
station. Any officer below that rank, 
e.g., an officer in charge of a patrol 
boat who purports to act under Sec¬ 
tion 127, is not protected by the pro¬ 
visions of this section. AIR 1923 Cal 
517 (518) « 25 Cri L Jour 467 (DB). 

7. «^Good faith.**— (i) The definition 
of “good faith” in Section 52 of the 
Penal Code applies also to this Code 
by virtue of Section 4, sub-section (2). 
(1898) 21 Mad 249 (251) (DB). 

(2) The term is to be interpreted- re¬ 
latively to the position of the per¬ 
son doing an act or omission with due 
regard to the surrounding circum¬ 
stances. (1868) 10 Suth WR (Cr) 20 (20) 
(DB). 

(3) Where a police-officer did not be¬ 
lieve it necessary for the public secu¬ 
rity to disperse an assembly by firing 
on them, but nevertheless gave orders 
to shoot with the result that a man 
was shot dead, it was held that he did 
not act in good faith. (1898) 21 Mad 
249 (251) (DB). 

8. Clause (d).— (1) Where, an order 

is manifestly illegal and the subordi¬ 
nate has the same opportunities of ob¬ 
serving and judging the circumstances 
as the superior, it is no defence for 
the former to plead that he obeyed 
the orders of his superior. (1898) 21 

Mad 249 (252) (DB) ** AIR 1924 Sind 
33 (35) = 26 Cri L Jour 142 (DB). 

(2) A subordinate obeying the orders 
of his superior will, even if the order 

is illegal, be entitled to protection imdei 
Section 76 of the Penal Code, if, by rea¬ 
son of a mistake of fact he believes, 
in good faith, to be bound by 
law to obey it. 1883 Pun Be (Cr) 
No. 17, p. 29 (36. 37) (DB). 

9. Whether want of sanction Is cured 

by Section 537.— (1) The absence of a 

sanction is -an illegality which cuts « 
the very root of the prosecution and w 
not one curable by Section 537. (1907) 
6 Cri L Jour 382 (383) = 31 Mad 380 
(DB). 

SECTION 133 — SYNOPSIS 

1. Remedies for a public nuisance. 

2. Scope, object and applicability* 

3. Preventive action in respect 

anticipated nuisance. 

4. Long-standing nuisances and ob¬ 

structions. 

5. Sections 133 and 144. 
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obstruction or nui^sance should be removed from any way 
Erplace o? ’ lawfuUy used by the public, or from any pu^ 

Aat the conduct of any trade or occupation, or the keeping of anv goods or 
me^andjse. is mjunous to the health or physical comfort of the community and 
Aat m consequence such trade or occupation should be prohibited or reflated 
or such goods or merchandise should be removed or the keeping thereof regulated, 

that the construction of any building, or the disposal of any substance as likelv 
to occasion conflagration or explosion, should be prevented ov ^ 

is likSf trin«”y ‘ree is in such a condiHon that it 

or “ consequlnce the^e®moval repair 

bee, Fs^ecefsa^, or o'- ^oPPort of such 

should " ^“avation adjacent to any such way or public place 

h d be fenced in such manner as to prevent danger arising to the public, or 

posed^S <ia°gerous animal should be destroyed, confined or otherwise dis- 

^ conditional order requiring the person causing such 
obs^ction or nuisance or carrying on such trade or occupation or keOpTng any 
s uch goods or merchandise, or owning, poss essing or controlling such Ojulding, 

A ^ ^- 


Section 133 — Synopsis (contd ) 

6. Sections 133 and 147. 

7. Who may act under the section. 

8* “Considers.** 

receiving a police-report or 
other information.’* 

10. “And on taking such evidence.** 

11. “Unlawful obstruction or nuis> 
ance.** 

12. Nuisance. 

13. “Channel.** 

14. “Which is or may be lawfully used 
by the public.” 

15. “Public place,” meaning of. 

16. Conduct of trade or occupation in¬ 
jurious to the health or physical 
comfort of the community. 

17. Community — Meaning of. 

18. Building, tent or structure or tree. 

19. Persons living or carrying on busi¬ 
ness in the neighbourhood or 
passing by. 

20. Form of order. 

21. Directions in the order. 

22. “To appear before himself or some 
other Magistrate of the first or 
second class.” 

23. Exemption from personal appear¬ 
ance. 

24. “And move to have the order set 
aside or modified.” 

25. Parties to order. 

26. Order, if a judicial proceeding. 

27. Effect of death of party on order. 

28. Jurisdiction of Civil Courts — Sub¬ 
section (2). 


29. Costs. 

30. Further enquiry. 

31. Applicability of Section 350 to pro¬ 

ceedings under this section. 

32. Revision. 

Remedies for a public nuisance.— 

(1) The remedies available in respect 
of public nuisance under civil law, 
Penal Code, Criminal P. C. and local 
laws are concurrent and the pursuit 
of one does not bar the other. A pro- 
ceding under this chapter is therefore 
not a condition precedent to a prosecu- 
tion under the Penal Code, or to the 
maintenance of a civil suit- 1869 Rat 

fit \il\ ** WR (Cr) 

63 (65) = II Beng LR (App) 6 (DB) ** 

(1862) 1 Bom HCR (Cr) 1 (2) (DB) •* 
Marsh 537 = 2 Hay 659. (After ap¬ 
plication under this section Magistrate 
declined to act — Still civil suit not 
barred.) 

(2) The existence of an alternative 
remedy under any special Act does not 
oust the jurisdiction of a Magistrate to 
p^roceed under this chapter. AIR 1920 

^ 669 (DB) 

** J964 (2) Cr LJ 94 (95, 96) = 1964 

MPLJ 330. (Remedy under the Munici¬ 
palities Act.) 

28 Cut LT 244 - 

0962) 4 Orissa JD 153, (Ordinarily 

proceedings under Section 133, Crimi- 
^,1 should not be resorted to un- 

other remedy available.) 

11868) 9 Suth WR (Cr) 70 (71) (DB).] 

(3) The proceedings under this chap¬ 
ter are summary and are intended to 
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tent, structure, substance, tank, well or excavation, or such 

animal or tree, within a time to be fixed in the order, <r‘ • . 1-'/ [T)fiai:fb lo lyvii 

to remove such obstruction or nuisance; or .eoijlq jil 

to desist from carrying on, or to remove or regulate - in ^siiisfi'^&a^ner^M may 
be directed, such trade or occupation; or = ?i ,rj?.ri)uinioWrt 

, , , , I.'! ii( jKflj 

to remove such goods or merchandise, or to regu^t;^, the k^eptftgoAeisaaf in 
such manner as may be,directed; or ' 

to prevent or stop the erection of, or to remove, repair or support [build¬ 
ing, tent or structure; or .a^rauo. noi.x^ojo oJ 

to remove or support such tree; or .•_n;o!iu(l /rm icrlJ ' 

to alter the disposal of such substance; or ■ '* 

to fence such tank, well or excavation, as the case may ^e-^'ir 

to destroy, confine or dispose of such dangerous animal m ‘the *manS 
vided in the said order; ' 

, -iii/j /Mi. jf.th 

or, if he objects so to do, , ^^Inofh 


to appear before himself or some other Magistrate of the firsfc)or/secokid^c1ass, 
at a time and place to be fixed by the order, and move to have the order, iset.asid^ 
or modified in the manner hereinafter provided. , 


Section 133 — Note 1 (contd.) 
enable Magistrate to summarily deal 
with cases of urgency or of imminent 
danger to public interest. They are not 
intended to enable a complainant to ob¬ 
tain by this process any civil relief. 
ILR (1951) 1 All 719 (721) (DB) ** AIR 
1940 Oudh 75 (77) = 41 Cri L Jour 

99 ** ILR (1967) 1 Ker 188 (196) *• 1964 
All WR (HC) 417 = 1964 All Cri R 293. 
(Civil Courts and Criminal Courts must 
act hand in hand in order to protect 
rights of citizens and hence when civil 
Court is in process of deciding rights 
of parties finally it is duty of criminal 
Court to stay its hands and not to cause 
irreparable injury to one party lo liti¬ 
gation.) 

(4) The very exceptional jurisdiction 
given in this chapter should be exer¬ 
cised with all possible fairness and rea¬ 
sonable precautions. 1897 Pun Re (Cr) 
No. 4, p. 7 (9) ** (1892-1896) 1 Upp Bur 
Rul 176 (177). 

[See also 1947 Jaipur LR 186 (180) 
(DB).] 

(5) The jurisdiction should be so 
worked as not to become itself a nuis¬ 
ance to the community at large. 1888 
Pun Re (Cr) No. 17. p. 31 (32) (DB). 

(6) It is not open to any member of 

the public to take the law in his own 
hands and demolish the building or 
other structure alleged to be a public 
nuisance without recourse to the pro¬ 
per authorities and without adopting 
the proper procedure prescribed by law. 
AIR 1934 Mad 95 (96) = 35 Cri L 

Jour 437 (IJB). 

(7) There is no provision in this 
chapter for any reference of a public 
nuisance to arbitration and no provi¬ 
sion for the making of a conditional order 
absolute as a result of the finding of 


the arbitration. A ^bhditidiial^ wder 
can only be made absolute;^' SbcofdShg 
to Sections 136. 137 and 139/‘ 1950)'54 
Cal WN (2 DR) 133 flS3J -(£>6 ^ 

(8) Calcutta MunicipSat^ of 

1951), Section 583 Proceedings^under 
Section 133, Criminal PKn;)(^(i« 4 Bitiated 
for removal of nuisanbb, — 

Dropping of proceedings^, pannot affect 

initiation of proceedings‘undv 

(1969) 73 Cal WN 32. noTtiT^ 

(9) Nuisance — Accusid*^'ritfliKg iilll 
creating nuisance — Accused’^' partners 
in mill not joined as co-aocosed' ^'l^o- 
ceedings being criminalj«fHOn-iJoinder 
does not vitiate proceedings?, ,AIR 

Cal 99 (100) «= 1966 <^iXf;?6pH 

(10) Section 133 does not.. 

magistrate with power^tdJphSs'^an oroer 
directing the surrendeilo <^>iia’obUilaing 
which is the subject-matter ot'^iand ac¬ 
quisition proceedings. 2nAIR(hf4967 Ker 
44 (44) = 1966 Ker LT) 503/1 mtO M 

(11) Proceedings under . .8 ^33 

— Denial of public ngh^ * ah(L request 
for appointment of jtiry/-^‘''MM^iSfrate 
cannot proceed to^^maKSi .brraminw 
order absolute without'''cohAj^yttg with 
provisions of Sectionol38. Iil96d All'WR 
(HC) 481 = 1964 .AllIS 


2. Scope, object aad,. 

( 1 ) The section canno^,;^ use of 

to put a stop to and prpqi^^ loertain ob¬ 
jectionable accompaniments to cer^o- 
nies practised by 'a reli^du^' WPt to the 
discomfort and annoyance"’ ^ ‘bi feeir 
fellow townsmen.i cl 901 ^f>iftkU{><^J *126 
( 126 ). b.*m lo 

(2) The section confers $ 
powers which are mean^t ito.-jae exeffiis- 
ed under extraordula^ .qimum^afKes 
where recourse to oidinary ,iaw-is^ot 
possible owing to urgency of ttib matter. 
AIR 1949 All 650 (Pr- 3 )[ ‘'fc= L Jour 
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questoUu a^ly'civn'comf called in 

Explanation. A ‘public place’ include.s abo property b.'lonirinrx to the State 
cn™p.ng gnounds and grounds left unoccupied for samtury or recreative pu": 

1872—S. 521; 1861—S. dOS.J 

ProcednrT! ■'section hv the Cone of Criminal 

Procedure-(Ameirdment) Act, 1923 (XVIll of 1923), Section 24. 

OBJECTS AND REASONS 

in thl^ Mr7,lesriT„"‘‘'''T ‘r '"'h ".is claure is whether, as provide d 

n he Bill, questions of title in relation to the rights of wav and the like should h.r 

MugistraleV or whether the ahuost 
uniform decisions of the High Court, which lay down that the Nfagistrate most stay pro- 

prefer to^'* "*'‘®f^.*at the question has been raised bona fide, should. I>e folh,wed. 

s7k ■ ILR 40 ■" Dev v. flidhu Bhushan 

Section 17 Tlrfr u 1° "P"”™ ‘hat the proposed redrafting of 

a nlr^ecHon 139 A O - ^Peeial ease in 

P,rTr ! r P‘'‘'P°=^“1" ‘h«' necessity of lasing down clearly that 

the Magistrate only is competent to inquire info the claim relating to the title ' In view 

of Section 142 and of the fact that in any case of importance, either the person agiinst 
•tore a C,v,| Coud. wc do not think it necessary to lay down that the Magistrate m iv 

made to institute civil proceedings within a reasonalde lime."—S.C.R. (.KVIII of 1923). 

. STATE AMENDMENTS 

Gujarat: 

In Its application to the State of Gujarat, the amendments made in S. 133 are the 
same as tliose made in Maharashtra—See Central Act XI of 1960 S 87 

NOTE.-<l) Magistrates in the City of Ahmedabad have the mris.lict'ion and e.ercise 
the powers and perform functions of a Presidency Magistrate -See Gui \ct \IX 
of 1961. Section 14 (3) (4-11-1961); Salaried Magistrate flr du Cils of 7 Ja^ 

Gal Pt“lfA,"p"."“2'r7" '“■‘-■-SeV Guj. 


Section 133 — Note 2 (contd ) 

991 ** AIR 1958 Pat 210 (Pr. 3) = 195d 

Sfn **.AIR 1958 Madh Pra 

350 (Pr. 3j = 1958 Cri L Jour 1319. 

(3) The idea behind the section is 

that the danger should be such that 
If the Magistrate does nitt take action 
under this section and directs taie pub. 
lie to have recourse to the ordin?-'y 
Courts of law, irreparable dama‘»e 
Vi. juld be done. AIR 1949 All 650 
(Pr. 3) rr, 50 Cri L Jour 991 ** AIR 

1956 Cal 220 (221) = 1956 Cri L Jour 

614. 

(4) _ Proceedings under this section are 
not intended to settle a private dispute 
between two member.? of the public- 
They are not originated by the filing 
of a complaint or something of that 
kind. AIR 1943 All 19 (19) = 44 Cri 
L Jour 205 *• AIR 1958 Madh Pra 350 
(Pr. 3) « 1958 Cri L Jour 1319 ** AIR 
1942 All 443 H44) = 44 Cri L Jour 
76 , 

(5) Any person can give a Magistrate 
information pf the existence of any 
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state of aifairs but when the Magistrate 
acts on that information, he is acting 

'fnfn person who gives the 

infoimalion has no rights .in the 
matter and is not a person who may be 
aescribecl as o piwty to the proceedin^'.^ 
air 1943 All 19 (19) = 44 Cri L Jour 

( 6 ) It is open to the Magistrate at 
any stage, for good reasons shown, to 
refuse to take any further action in the 
matter and the informant has no rights 
m Uie matter. AIR 1943 All 19 (20) = 
44 Cri L Jour 205. 

(7) As the section is intended to nro- 
vide a speedy remedy in the interests 
of the public, a Magistrate should be 
on his guard, against any tendency to 

4 .® substitute for litigation in 
Civil Courts for the settlement of a pri¬ 
vate f ipute. 19:7 Jaiprr LR 136 

** ATR 1958 Madh Pra lit 

^ 1319 ** ILH 

^^351) 1 Cal 126 (131). (Proceedings 

133 held by a Magil 

trate in the interests of the public and 
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(2) Ftir the apjinintinent of an Executive Magistrate in the City of Ahmedabad, see 

S. 14 (3A) of Giij. Act XIX of 1961 amended by Guj. Act LI of 1963. 
Maharashtra 

(I) In its application to the State of Maharashtra, in sub-section 61) of S. 133— 

(i) for (he words ‘ District Magistrate, a Sub-Divisional Magistrate or a Magistrate 

of the first class”, substitute “Presidency Magistrate specially empowered by 
the State Government in this behalf or a District Magistrate or a Sub-Divi¬ 
sional Magistrate”: 

(ii) in the last paragraph, for the words “to appear before himself or some other 

Magistrate of the first or second class”, substitute ‘‘to appear before himself 
or some other Executive Magistrate”.—Bom. Act XXIII of 1951, S. 2 and 
Schedule (1-7-1953). 


(2) After the reorganization of the State of Bombay in 1956, the amendments made 
in Section 133 by the above-menMnnod Bnin. Act are ex'e.ided to the newly added areas 
ol Hytlcrabad, Kulch and Saura. iura and the region of Vidarbha as from 1-9-1959 by 
Bom. Act XCVII of 1958. 


Mysore: 


In its application to the Slate of Mysore, in S. 133, — 




in sub-section (1), for the words “a Magistrate of the first class”, substitute the 
words a Magistrate of the first class specially empowered by the State Gov¬ 
ernment in this behalf; and 

Same as in Maharashtra (l)(ii) above.—Mys. .Act XIII of 1965, S. 26 (1-10- 
1965. 


Section 133 — Note 2 (contd.) 
not in the interests of any particular 
person. They should not be used for 
the purpose of establishing the title 
of a particular individual.) ** AIR 1942 
Ail 443 (444) = 44 Cri L Jour 76 ** 
AIR 1933 Cal 150 (151) = 34 Cri L Jour 
679 iDB/ ** (1866) 5 Suth WR (Cr) 66 
(66) (DB) AIR 1965 All 215 (216. 217) 
— 1965 (1) Cri LJ 535 = 1964 All LJ 
629. 

[See also (1870) 13 Suth WR (Cr) 51 
(52i (DB) (1912) 13 Cri L Jour 594 
(595) (Lah).] 

(8) The proceedings under this sec¬ 
tion are ex parte and a Magistrate com¬ 
mencing such proceedings should issue 
a conditional order in conformity witli 
the section, and not issue a notice in¬ 
stead to show cause why action should 
not be taken. AIR 1928 Lah 95 (96) - 
29 Cri L Jour 530. 

(9) As to the effect of the absence of 

such a conditional order, see the follow¬ 
ing case. 1885 All WN 266 (266). 

(Held, no liability for disobedience.) 

[See also 1963 BLJR 279.] 

(10) The proceeding is more of the 

nature of Civil than of Criminal pro¬ 
ceeding and a party to such a proceed¬ 
ing is not an accused person; there is 
nothing to prevent his being examin¬ 
ed on oath, or prosecuted for an off¬ 
ence under Section 193 of the Penal 
-Code. (1905) 2 Cri L Jour 575 (577, 

5'78) (DB) (Cal). 

(11) Orders passed under; this sec¬ 
tion are orders in criminal proceed¬ 
ings and no Letters Patent appeal lies 


therefrom. AIR 1916 Mad 970 (970) 

= 16 Cri L Jour 349 (DB). 

(12) The section does not apply to 
private nuisances. AIR 1942 443 (444) 
= 44 Cri L Jour 76 ** AIR 1958 Madh 
Pra 350 (Pr. 3) = 1958 Cri L Jour 1319 
*• AIR 1925 Oudh 130 (130) = 25 Cri 
L Jour 1118. 

(13) A proceeding under this section 
is not the proper procedure to follow 
when there is a dispute between the 
Government and a private individual. 
(1900) 2 Bom LR 818 (819, 820) (DB). 

(14) The section is confined to the 

matters specifically mentioned therein. 
and cannot be applied tc other 
matters, such as the apprehension of 
an imminent breach of the peace. 
AIR 1937 Lah 101 (102) 39 Cri L. 

Jour 13. 

(15) Although ordinarily in disputes 
relating to possession of land" the ap¬ 
propriate proceedings will be proceed¬ 
ings under Section 145, where a dis¬ 
pute relates to land, used by the pub¬ 
lic and an obstruction alleged alTecU 
the rights of the public, the specific 
provision under which action should 
be taken is this section. AIR 1950 
Pat 502 (Pr. 6). 

(16) Two proceedings under the sec¬ 
tion, side by side, with regard practi¬ 
cally to the same subject-matter 

not contemplated by the Code- AIR 
1936 Pat 577 (579) = 37 Cri L Jour 
1159. 

(17) ^ private- person has no right 
to inc that a Magistrate shall 
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Punjab: Haryana: Chandigarh 

' application to the States of Punjab and Haryana and the Union territory of 

Chandigarh, in Section* 133— emiory or 

(i) m the opening paragraph of sub-section (1) and in sub section (2), for the words 

a Magistrate’*, substitute the words “an Executive Magistrate”; and 

(ii) in the closing paragraph of sub-sec. (1), foi- the words “Magistrate of the first 

or second class”, substitute the words “Executive Magistrate”.—Punj. Act XXV 
of 1964, Section 2 and Schedule. Pt. 1. item (34) (2-10-1964) and Act 31 
of 1966, Ss. 29 and 88 (1-11-1966). 

Rajasthan: 

. Abu ^ea.—In its application to the Abu Area of the State of Bajasthan, the amend- 

Maharashtra—See Ceolral 

Act XXXVII of 1956, Section 119 (1-11-1956), 

Union territories (except Chandigarh): 

In its application to the Union territories, in Section 133,_ 

(i) in the opening paragraph of sub-section (1) and in sub-section (2) for the 

words “a Magistrate", substitute the words "an Executive Magistrate”; and 

(ii) in the dosing paragraph of sub-section (1), for the words “Magistrate of th^ 

first or second class , substitute the words “Executive Magistrate,”._Act 19 

of 1969, Section 3 and Schedule, item 35 (in Delhi on 2-10-1969) 

West Bengal 


In its application to the State of West Bengal, in Section 133, sub-section (1),— 

(i) in the first paragraph, for the words "a Sub-Divisional Magistrate or a Magis¬ 
trate of the first class”, substitute the words “a Sub-Divisional Executive Magis¬ 
trate or an Executive Magistrate of the first class”; 

(u) m the last para., for the words "some other Magistrate”, substitute the words 

some other Executive Magistrate”—W. B. Act 8 of 1970, Section 2 and 
Schedule, Item 50. 


Section 133 — Note 2 (contd.) 
an order under this section. Whether 
such order should be passed is a 
matter of discretion for the Magis- 
trate. AIR 1937 All 785 (786) = 39 

Cri L Jour 148. 

(18) The order under this section is 
a conditional order and does not 
amount to an injunction. AIR 1938 
Nag 84 (85) (DB). 

(19) There is no period of limita¬ 
tion fixed for initiating proceedings 
under this section. AIR 1954 Cal 560 
(560) = 1954 Cri L Jour 1712 ** 1964 (2) 

.Cr LJ 94 (96) - 1964 MPLJ 330 •• 1962 
(2) Cr LJ 413 (413, 414) = 1964 All WR 
(HC) 639. 

(20) Magistrate passing preliminaiy 
order cannot amend it- AIR 1964 Mys 
52 (63) =» 1964 (1) Cri LJ 413. 

3* Preventive nction - in respect of 
anticipated noiaance.— (i) Except in 

the case of the construction of a build¬ 
ing or the disposal of a substance 
which is likely to occasion a conflagra¬ 
tion or explosion, this section only ap¬ 
plies where the unlawful obstruction 
or nuisance is actually in existence and 
does not justify any action being taken 
in regard to an anticipated but non¬ 
existent obstruction or nuisance. AIR 


(95) *= 40 Cri L Jour 444 
f^^B) •* AIR 1958 Madh Pra 350 (Pr 5) 
- 1958 Cri L Jour 1319 ** AIR 1936 

Pat 577 (579) = 37 Cri L Jour 1159 •* 

Cri L Jour 

347 *♦ AIR 1934 Nag 230 (231) == 35 Cri 
L Jour 1414. 

4. Long-standing nuisances and ob- 
structions.— ( 1 ) The section is not in¬ 

tended to be employed to avoid the 
necessity of filing civil suits in regard 
to long-standing obstructions but only 
for unlawful obstructions lately caused 
in public places and rendering their im¬ 
mediate summary removal necessary. 
AIR 1926 All 157 (157) = 27 Cri L Jour 
27 ** AIR 1958 Pat 210 (Pr. 3) = 1958 
Cri L Jour 551. (Alleged nuisance in 
existence for seven years — Section 133 
does not apply.) *♦ 1956 BLJR 737 (739) 
•* AIR 1939 Lah 276 (277) *= 40 Cri L 
Jour 758 ♦* AIR 1938 Lah 523 (524) = 
39 Cri L Jour 775 (DB) •* AIR 1930 
Lah 361 (361) = 31 Cri LJ 167 •* AIR 

Cri L Jour 99 
AIR 1965 All 215 (216, 217) = 1965 

(1) Cri LJ 535 *• 1969 Cri LJ 1010 
(1011) (Punj). 

fSee also (1949) 51 Pun LR 176 (180, 

[But see (1883) 2 Weir 59 (59) •• AIR 
32 (32, 33) = 43 Cri L Jour 
903 •• AIR 1939 Pat 183 (186) « 40 Cri 
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L Jour 516 (DB). (7 Beng LR 499, Fol¬ 

lowed.)] 

(2) There is no period of limitation 
fixed for initiating proceedings under 
this section. AIR 1954 Cal 560 (560) = 
1954 Cri L Jour 1712 ** 1964 (2) Cri LJ 
94 (96) = 1964 MPLJ 330. 

5. Sections 133 and 144.— ( 1 ) Where 

a case falls both under this section and 
Section 144, the order should, under this 
section, be a conditional one giving the 
party an opportunity to show cause 
against the order. (1868) 10 Suth WR 
(Cr) 53 (53, 54) = 1 Beng LR (App) Cr 
20 (DB) ** (1869) 1 NWPHCR 197 (197, 
198) (DB) ** (1874) 21 Suth WR (CD 24 
(25) (DB). 

(2) Where the case does not fall 
under this section, as where an order 
has to be passed prohibiting burial in 
certain places on sanitary grounds, it 
should be miiue under the more gene¬ 
ral provision. Section 144. (1881) 2 

Weir 64 (64). 

6- Sections 133 and 147—- ( 1 ) This 

section is not a bar to a proceeding 
under Section 147 where a case falls 
under both the sections. Thus, the fact 
that this section provides for an order 
directing the removal of an obstruc¬ 
tion to a pathway does not imply that 
an order cannot be passed under Sec¬ 
tion 147 when there is a likelihood of 
a breach of the peace in respect there¬ 
to. AIR 1914 Mad 712 (713) = 15 Cri 
L Jour 362 (DB). 

(2) Even though a petition is present¬ 
ed under Section 147, it is perfectly 
competent for the Magistrate to pro¬ 
ceed under this section. AIR 1953 Mad 
674 (Pr. 8) = 1953 Cri L Jour 1201 ** 
AIR 1954 Cal 560 (560) = 1954 Cri L 
Jour 1712. (Obstruction of a public 
thoroughfare being a public nuisance, 
action should be taken under Sec. 133 
and not Section 147. There is no 
period of limitation fixed as far as Sec¬ 
tion 133 is concerned.) 

(3) When proceedings are taken 
under this section, no order can be pass¬ 
ed under Section 147 without following 
the procedure laid down in that section. 
That section clearly states that the 
procedure shall be as under Section 145 
which is entirely different from this 
section and is entirely for a different 
purpose. AIR 1953 Mad 674 (Pr. 8) « 
1953 Cri L Jour 1201 •• AIR 1922 Cal 59 
(65) = 23 Cri L Jour 353 (FB). 

(4) Where in a proceeding initiated 
under this section the Magistrate alter 
hearing the parties and perusing the 
cause shown satisfied that the reeil 
dispute between the parties is as to the 
right of user of certain public pathway 
in respect of which there is an appre¬ 
hension of the breach of peace and the 
Magistrate orders the drawing up of 


proceedings under Section 147 and 
directs the parties -to file their written 
statements, the order is perfectly with¬ 
in his jurisdiction. AIR 1950 Pat 315 
(Pr. 2) = 51 Cri L Jour 1188. 

7. Who may act under the section-^ 

(1) It is only the officers specified in 
the section that can make an order 
thereunder. A kurnam cannot, issue 
an order for the removal of an obstruc- 
tion from a public way nor can a third 
class Magistrate make any enquiry 
under this section. (1885,) 1 Weir 132 

133). (Kurnam.) ** AIR 1929 Cal 8l’3 

813) = 31 Cri L Jour 673 (DB). 

Third Class Magistrate.) 

(2) A Magistrate of the second class 
is not competent to make a conditional 
order under this section, though he may 
pass the final order under Section 137 
if the case is transferred to him by the 
Magistrate making the conditional 
order. AIR 1915 Pat 334 (336) = 24 Pat 
16 = 47 Cri L Jour 29 (DB). 

(3) The fact that a Government noti¬ 
fication under Section 37/39 confers 
powers on Sub-Divisional Magistrate to 
take cognizance under Chapters 8 to 
12, does nut take away the jurisdiction 
conferred by the Code on First Class 
Magistrate to take action under Sec¬ 
tion 133. AIR 1958 Raj 305 (Prs. 8, 7, 8) 
= ILR (1957) 7 Raj 734 = 1958 Cri L 
Jour 1428 (DB). (Criminal Ref. No. 46 
of 1954, D/. 19-8-1954 (Raj), Overruled.) 

(4) Under Section 133, proceedings 
cannot be initiated before a Taluka 
Magistrate. The Taluka Magistrate 
can function only if a conditional order 
is passed by the Sub-JDivisional Magis¬ 
trate- Where the District Magistrate 
acting under the provisions of Sec, 433 

(2) , Cr. P. Code vacated the order pass¬ 
ed by the Taluka Magistrate, he can¬ 
not order that till the time the Sub- 
Divisional Magistrate decides the 

the Municipality shall not utilise w® 
structure in dispute as latrines or for 
any other purpose. Such an order cm* 
not be passed even under Section 133. 
1964 (1) Cr LJ 373 (374) (Guj). 

(5) Proceedings sent to’ Executive 
Magistrate after conditional order by 
Sub-Divisional Magistrate — Sub-Dlvi- 
sionai Magistrate is, functus officio 
Executive Magistrate must pass reqm- 
site order ‘— Submission of ord^ t® 
Sub-Divisional Magistrate not proper 
Second conditional order by Sub-Divi¬ 
sional Magistrate ultra vires. (1960) 38 
Mys LJ 488. 

8. “Considers.”— (1) It Is enough if 

the Magistrate has before him sufficient 
materials upon which prima facie he 
can act. (1900) 5 Cal WN 173 (174). 

(2) Where the acts complained of 
amount to a nuisance, it prima facie 
gives the Magistrate jurisdiction to pass 
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Section 133 — Note 8 (contd ) 
an order under this section. (1904) 1 

Cri L Jour 70 (72) (DB) (Cal). 

foundMagistrate has not 

thl. inconvenience to 

for tlf finding is not enough 

air 1959 Cal 599 
(Pr. 12( — 1959 Cri L Jour 1160:* 

if *+y ^ proceeding under Section 133, 

proceeded against appears 

ordf^r^iy^^ against the conditional 

k Magistrate is required to 
take evidence in the matter as in a 

is no scope for 
giatuitous hearing before proceedings 

Alf oP drawn up- 1961 

All WR (Sup) 84 = 65 Cal \VN 1244. 

Magistrate h.-is found 

evidence m . support of the party's 
denial of the public right claimed, he 
must proceed under Section 137 or 138 
and thereafter the Magistrate must 
proceed under Section 139. The order 

niid!!! 133 is not made absolute 

under Section 140. but aUei* the order 
has been made absolute, notice in 
terms of Section 140 fl) is to be i.ssucd 

‘^^neerned. AIR i960 Cal 
157 (158) = 1960 Cr LJ 334. 

9. “On receiving a police-rcport or 
other information.”— (i) a proceeding 
under this section is in the first in¬ 
stance ex parte, and the report or 
otner information on which it is ba.sod 
is no evidence against the opposite 

(207, 208, = 

17 Cn LJ 409 (410) (DB). 

(2) The words ‘or other information’ 
are wide enough to permit a Magistrate 
to take action under this section on 
information derived from any source 
including his own personal information 
which he gets in another capacity. AIR 
19o2 All 215 (Prs 6 . 22) = ILR (1951) 

2 All 609 = 1952 Cri LJ 407- (Per 
Wanchoo J., Wall Ullah J.. contra.) 

<3) It would be improper for the 
Magistrate to continue to hear the case 
after the passing of preliminary order. 
AIH 1952 All 215 (Prs 6, 22| = ILR 
(1951) 2 All 609 = 1952 -.Cri LJ 407 
iPer Wanchoo J.) 

taking such evidence”— 

(1) The expression “on taking such evi¬ 
dence (if any) as he thinks fit” does 
not make it incumbent on the Magis- 
trate to hold an inquiry before he 

under this section. AIR 
1931 All 257 (257) = 32 Cri LJ 585 •• 

ktV m K?-** = 29 Cut LT 

(Public nuisance — Obstruction to 

public right — Deil’al ©f existence of 

Magistrate making a 

iolnt inquiry both under Sections 137 

agd 139.A and passlig a composite 

order — Proceedings are irregular and 


final order passed is not legal — Pro- 
tofy^^ Section 139-A are manda- 

(1959) 1 Orissa JD 275. 
(rinal order under Section 133 — Un- 
lawful obstruction to channel — Denial 

“ Enquiry under Sec- 
tion 139-A essential' before enquiry 
under Sec. 137 — Non-compliance — 
Order under Section 133 invalid) 

ISee however AIR 1939 Lah 276 
(//7) = 40 Cri LJ 758.] 

(2) In disposing of the objection 
under Section 133, the Magistrate has 
to consider tlie evidence Jed by the ob 
jector only and is not to take nho 
account the evidence adduced on behalf 
01 the complainant. 1966 All WR liiO 
843 = 1936 All Cr R 532 ‘ 

tion’iTi^l'^ /IP application under Sec- 

ground that a 
certain person has put up an obstruc- 

tion on a path, which is alleged to be a 

tr^te^ of fbe Magis- 

straightway proceeding to 

evidence of both the parLes, 

^ h's mind whether 

J enable evidence in support of 
t^l.c denial ol public path by the re.s).. n. 
dent or not vitiates the order passed 
b\ Jnm. 1968 Cri LJ 1518 (1519) = 

1963 Mad LJ (Cri) 239. ‘ ^ 

nJl! under Section 133 — 

Complainant not leading any evidence 
m suppo,t of allegations - Nor mek?n| 
his owi, statement — Magistrate 
insteaa 01 slopping proceedings^ exa¬ 
mining respondents and their wit¬ 
nesses — Course adopted held was in 
Clear violation of Sectj,»ns 244 and 137 
and as such the entire proceedings 

(5) Demolition of dilapidated building 
- Notice under Section 134 to person 
in pos.scssion ot building — When cause 
IS snown Magistrate must act uAder 

Section 137 and take evidence _ He 

onriP^'’ P^ss orders 

under Section 142 (1) 1967 rt ir 

493 = ILR 46 Pat 794 (DB) 

(6) The party against whom a con- 
ditional order is made under Sec 
tion 133 cannot both show cause 
against the order and ask for the ap¬ 
pointment of a jury. Section 135 gives 
such party the right to adopt either of 
these a ternatives. If he adopts the 

alternative, the Magistrate i.s 
^<^tion under Section 137 
be adopts the second alternative 
the Magistrate is bound to take action 
under Section 138. AIR i960 -Paf 
(|40) = W60 BLJR 349 = I960 Cr U 

r fP determinf* 

Pf existence of public 
right by person who is proceeded 
under Section 133 is genuine or not — 
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By expression “ Reliable evidence” in 
Section 139-A (2), it is not meant that 
Magistrate should weigh evidence pro¬ 
duced by both sides and then come to 
conclusion which he prefers. 1967 Cur 
LJ 717 (Punj) AIR 1966 Tripura 14 
(15. 16) = 1966 Cri LJ 303. (Denial of 
existence of public right — Magistrate 
taking evidence but recording no find¬ 
ing whether there was reliable evidence 
in support of denial — Order under 
Section 133 held illegal.) 

(8) Denial of public right only with 
respect to part of way in question — 
Such denial enough for Section 139A 

— Magistrate, after such denial being 
made, not recording finding under Sec^ 
tiun 139A but examining witnesses and 
deciding case — Order of Magistrate 
without jurisdiction. 1969 Cri LJ 1461 
(1463) = 1969 Raj LW 332. 

(9) Proceedings under Section 133 — 
Denial of public right — Enquiry — 
‘“Reliable evidence" in Section 139-A 

— Record of rights in support of 
private right is reliable evidence. AIR 
1966 Cal 215 (217) = 1966 Cri LJ 528. 

11. “Unlawful obstructioo or nuis¬ 
ance.”— (1) The words “‘Public nuis¬ 
ance" are defined by Section 268 of the 
Penal Code and by virtue of Section 4, 
sub-section (2l that definition applies 
to this Code.also. (1870) 5 Mad HCH 
345 (3.57) (DB) AIR 1958 Madh-Pra 
350 (Pr 31 =1958 Cri LJ 1319 (1912J 

13 Cri LJ 183 (184) = 34 All 345. 

1 2) Any act or illegal omission which 
must necessarily cause obstruction to 
persons who may have occasion to use 
any public right is a public nuisance. 
(1870) 5 Mad HCR 345 (357) (DB). 

(3i The present section deals with 
unlawful obstructions of a particular 
kind, namely those relating to any way, 
river or channel which is or may be 
lawfully used by the public, or any 
public place. (1907) 5 Cri LJ 97 (99) 
(Bom) (DB) AIR 1955 Cal 554 

(555) = 1955 Cri LJ 1355. (Khatais 
built on private land close t(» public 
road — Accumulated filth resulting in 
causing inconvenience and affecting 
health — No order can be made under 
Section 133.) *• AIR 1922 Cal 59 (70) = 
23 Cri LJ 353 (FB). 

[See also AIR 1926 All 193 (193) = 

27 Cri LJ 276 1 

(4) Section applies to removal of 

obstruction on public land as well 
though not specifically mentioned. AIR 
1S65 All 215 (216) = 1965 (1) Cri LJ 

535 = 1964 All LJ 629. 

(5) Obstruction to persons who may 
have occasion to use other public rigl^ 
though a public nuisance, cannot be 
dealt with under this section. Nor 
does the section apply to obstruction of 
private rights. (1898) 22 Bom 988 (994) 


(DB: ** AIR 1958 Madh Pra 350 
(Pr. 3i = 1958 Cri LJ 1319 ** AIR 1928 
All 627 (628 = 29 Cri LJ 661 •* AIK 

1964 Ker 252 (253) = 1963 Ker LT 

934 = (1964> 2 Cri LJ 417 (1). 

(6) The obstru^'tion must be on the 
public way. etc. AIR 1945 Nag 22B 
(223) = ILR (1945) Nag 461 = 47 Cn 
LJ 217. 

(7) *Yhe obstruction or nuisance must 
be proved to exist on some way, river 
or channel which may lawfully be used 
by the public or on some public place. 
AIR 1967 Goa 1 = 1967 Cri LJ 49 (FB). 

(3) Where the obstruction is on a 
public roc.d, the section will apply 
though the obstruction is caused by 
something done on a private property. 
AIR 1945 Nag 226 (228) = ILR (1945) 
Nag 461 = 47 Cri LJ 217 ** AIR 1958 
Madh Pra 350 (Pr 3) = 1958 Cri LJ 
1319. 

[See also ILR (1966) Cut 478 (479) = 
(1966) 32 Cut LT 991. (Trees leaning 
towards his neighbour’s courtyard — 
“Public nuisance” — Action under Sec¬ 
tion 133 is justified even'if the place is 
within municipal area.)] 

(9) The question whether there has 
been an obstruction is a question of 
fact which must be decided having 
regard to the facts and circumstances 
of each case. (1893) 20 Cal 665 (670) 
(DB). (Public nuisance — Sections 213 
and 290 of I. P- C.) ** AIR 1934 Nag 
230 (231) = 35 Cri LJ 1414. (Covered 
Cess pool under construction is not 
obstruction.; 

(10) The spreading of a branch of a 
tree at a height of fifteen feet over a 
country road, or the mere placing of a 
charpoy temporarily on a public road, 
may not, having regard to the nature 
of the traffic, amount to an obstruc- 
licin. AIR 1924 All 667 (667) = 26 Cri 
LJ 104. (Overhanging branch on pub- 
lie road.) *• (1912) 13 Cri LJ 830 (830) 
(All). (Placing of charpoy on public 
•road.) 

(11) The unlawful cutting up of a 
public road, or the filling up bf a 
portion of a ditch or drain forming 
part of such road, or the placing o 
erections thereon, or the holding of a 
cattle-market resulting in the driving 
of cattle to and from such martet 
through narrow and congested P^bne 
lanes may amount to an obstrucuoii. 

1867) 7 Suth WR (Cr) 59 (59) (DBI. 
Cutting of public road.) •* (1372) ^ 
Suth WR (Cr) 38 (38) (DB). (billing 
of ditch on public road.) ** AIR ISJj' 
All 751 (751) = 32 Cri LJ 160“ 
(Chabutra unlawfully erected bv®r a 
public way.) ** (1897) 20 Mad 433 (434) 
(DB). (Building over the road) ** 

1927 Pat 265 (266) = 28 C:ri LJ 910^ 
(Encroachment upon a public way.) 
(1921) 62 Ind Cas 822 (822, 823) = 

Cri LJ 582 (DB) (Cal). (Cattle market.) 
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(12) An obstruction in the channel of 
a public and navigable canal, or an 
erection of a bund or dam obstructing 
the right of the public to cross the bed 
01 the river easily and on foot may 
amount to an unlawful obstruction and 
a nuisance. (1887) 14 Cal 656 (658) 

(DB). (Placing a bamboo stockade 
across a tidal navigable river.) ** AIR 
1927 Oudh 122 (124) = 28 Cri LJ 203 
** (1905) 2 Cri LJ 762 (163. 164) = 32 
Cal 930 (DB). (Erection of bund.) 

. (13) The erection of a wall in front 

of shops abutting on a public place will 
constitute an obstrucliun and public 
nuisance. AIR 1953 Mad 674 iPr 8) =» 
1953 Cri LJ 1201. 


(14) Any encroachment., however 
small, on a public road must inevitably 
result m obstruction to persons who 
may have occasion \n use such road. 

therefore, a public nuisance. 

<266) = 28 Cri LJ 
Jlp *• AIR 1925 Lah 454 (455) = 26 Cri 
LJ 942 (DB). (Following 14 Cal 656 

and dissenting from 20 Cal 665.) ** 
(1897) 20 Mad 433 (434) (DB) 


(15) Where the trade of auctioning 
vegetables carried on in a private 
house in a city caused some am *unt of 
inconvenience to the people passing by 
the public road outside the building 
because of the vegetable carts whicth 
were necessarily parked on the publ/c 
road, and also produced some discom- 
fort to the people living in the locality 
because of the n ise caused when the 
auction was going on. the conduct of 
the business cannot be prohibited under 
the first or second clause of Section 133 
(1). AIR 1962 SC 1791 (1795) = 1963 

(1) Cri LJ 14 = (1963) 3 SCR 9. 


(16) Mere encroachment is not 
enough it must cause unlawful 
obstruction. Where there is a slight 
encroachment and the dispute is really 
a boundary dispute, the aggrieved party 
must approach a civil Court. 1907 All 
WR (Supp) 54 (55). 


(See however 19"6 BLJR 737 (738). 

(Section does not become inapplicable 
because the encroachment does not 
cause inconvenience to the public.)] 

(17) In order to constitute an act an 
obstruction, it is essential, not 
only that the obstruction should be to 
persons who may have occasion to use 

fight, but also that the 
obstruction should be existing and not 
merely future# (1874) 21 Suth WE (Cr) 

** 1934 Nag 230 

<231) * 35 Cri LJ 1414 1962 (2) Cri 

LJ 666 (667) = 1961 Ker LT 190 

(I960) 1 Ker LR,66 « 1960 Ker LJ 160. 
^ [See AIR 1936 Pat 577 (579) = 37 
Cri LJ 1159.] 


(18) Under this section all that a 
Magistrate has to see is whether the 
person proceeded against caused the 
obstruction. It is immaterial as to how 
he caused it or how genuine his belief 

air 1945 Nag 
226 (228, 229) = ILR (1945) Nag 461 .-i- 
47 Cri LJ 217. 

. . an owner of a field ad- 

joining a public road erected an 
embankment on his field at a point 
where water flowing from a field on 
the other side of the road entered it, 
which had the effect of banking the 
water up in the road until it formed a 
little lake* and the road was thus 
rendered quite impassable, it was held 
that he could be proceeded against 
under this section. AIR 1945 Nag 226 
1228) = ILR (1945) Nag 461 = 47 Cri 
LJ 217. 

(20) The section is not inapplicable 
merely because the motive for causing 
the obstruction is gpod- (1901) 23 All 
159 (162) (DB) (All). 

(21) Obstruction of public path — 
I^rty providing another way — Still 
obstruction not justified. 1961 Raj LW 
397 = ILR (1960) 10 Raj 349. 

(22) The section applies even when 
the obstruction does not cause practical 
inconvenience to persons using such 
way. 1950 All WR (Supp) 82 (84) 

AIR 1943 Pat 32 (32) = 43 Cri LJ 

903 ** AIR 1930 AH 751 (751) = 32 Cri 
LJ 160 •* AIR 1916 Mad 847 (847) =• 

16 Cri LJ 560 ** fl901) 23 All 159 (162) 
(DB) AIR 1965 All 215 (217) = 1964 
All LJ 629 = 1965 (II Cri LJ 535. 

[See however AIR 1945 Nag 226 
(229) = ILR (1945) Nag 461 = 47 Cri 
L J 217*] 

(23) The fact that the obstruction 

atfords some convenience to the person 
causing it does not make the section 
inapplicable. (1912) 13 Cri LJ 183 

(184) = 34 All 345. 

(24) A public road will comprise all 
the ground forming part of the road, 
whether metalled or not. over which 
the public have a right of way AIR 

(^^2) = 37 All 9 ibB) '* 
(1881) 7 Cal L Rep 272 (273) (DB) ** 
1901 All WN 25 (25). > y 

12. Nuisance.— (i) The section does 
not apply to a nuisance in a private 
place. AIR 1935 All 926 (927) = 37 

** air 1958 ‘Madh Pra 350 
(Pr. _3J = 1958 Cri LJ 1319 •* AIR 1955 
Cal o54 (5 d 5) = 1955 Cri LJ 1355. (In 
absence of evidence that the person 
has been carrying on a trade in milk 
by mamtairiing the Khatals and which 
trade or occupation has been adversely 
affecting the health of the locality, an 
order cannot be made under S 133 ) ** 

AIR 1928 All 128 (128' = 29 Cri LJ 
233. ^ 

LJ 666 



840 [S 133 N 12] 


[The Code of] Criminal Procedure, 1898 


Section 133 — Note 12 (contd>) 

[See also AIR 1949 Dacca 11 
(Pr 12) = 50 Cri LJ 782.] 

(2) A nuisance in a public place may 

orginate in a private place and the act 
or omission which constitutes the nuis¬ 
ance may be an exercise of a right in 
respect of one's own property. (1398) 
25 Cal 425 (430) (DB) (Cal) ** (1905) 

2 Cri LJ 762 (763) = 32 Cal 930 (DB). 

(See also AIR 1949 Mad 75 (76) = 
49 Cri LJ 666.] 

(3) The construction of latrine on 
one's own land is not a nuisance in a 
public place and so the removal of the 
latrine cannot be ordered under this 
section. AIR 1935 All 926 (927) = 37 
Cri LJ 347. 

(4) The principle that the user of 
one's own property may be a public 
nuisance is in accordance with the 
maxim sic utere tuo ut alienum non 
laedas (so use ypjur own property as 
not to injure the right of another). A 
private proprietor may be guilty of act 
done on his private property, which 
may give rise to a public nuisance to 
those living in the neighbourhood. 
(1897) 25 Cal 425 (430) (DB). 

(5) Mere statement of the accused 
that the rice mill did not produce much 
noise as it was run by an electric 
motor is not conclusive of the fact of 
its not being a nuisance. 1964 (2) Cri 
LJ 94 (95) = 1964 MPLJ 330. 

(6) The following are illustrations of 
cases where acts of private user may 
amount to a public nuisance : 

(a) Where a latrine is used in such 

a way as to amount to a nuisance 
to the neighbours, or where it is 
constructed near a public well 
and its continuance there will 
render the water of the well in¬ 
sanitary and unfit for use. AIR 
1935 All 926 (927) = 37 Cri LJ 347 
** AIR 1928 All 128 (128) = 29 

Cri LJ 233 ** AIR 1936 Pat 

409 (409, (410). (Latrine 

near public well.) 

(b) Where a burning ghat or ground 
is kept in such an offensive state 
or the cremation is carried on in 
such an offensive manner as to 
be a source of danger, injury, or 
annoyance to persons living in 
the vicinity. (1898) 25 Cal 425 
(430) (DB) ♦* (1896) 19 Mad 464 
(468. 469) (DB) (Mad). 

(c) Where a high wall is built with 
the result that there is no space 
to clear the drainage between it 
and the neighbour’s house and 
there is consequent accumulation 
of filth. (1910) 11 Cri LJ 663 
(667) (DB) (Cal). 

(d) Where a cooking shop is conduct¬ 
ed in such a manner or beef is 
cooked there under such circum¬ 


stances as may cause annoyance 
to the public or the neighbours. 
1868 Pun Re (Cr) No. 15, p. 36 
(381 (DB). 

(e) Where a person allows prick¬ 
ly pear from his land to spread 
on a road used by the public. 
AIR 1928 Mad 1235 (1235, 1236) = 
30 Cri LJ 432. 

(f) Where a toy shop owner exhibits 
certain clock work toys, or a 
person sells “satta" tickets in a 
shop with the result that a large 
crowd is collected, and there is a 
dangerous rush. (1911) 12 Cri 

LJ 258 (258, 259) = 35 Bom 368 
(DB). (Toy shop.) ** AIR 1924 
AH 568 (568) = 26 Cri LJ 135- 

(Selling satta tickets in shop.) ' 

(7) In order, to constitute an act or 
illegal omission a public nuisance, it 
must, having regard to Section 26B of 
the Penal Code (1) cause common 
injury, danger or annoyance to the 
public or to the people in general who 
dwell or occupy property in the 
vicinity, or (2) be one which must neces¬ 
sarily cause injury, obstruction, danger, 
or annoyance to persons who may have 
occasion to use any public right. (1906) 
4 Cri LJ 492 (493) (All). 

(8) It is not enough to show that the 
sentiments of certain persons or of a 
class of persons are offended by the Act. 
The reason is lex non favet votis 
delicatorum (the law favours not the 
wishes of the dainty). In other words, 
the law makes no allowance for the 
susceptibilities of the hypersensitive. 
11908) 7 Cri LJ 381 (385, 386) = 30 All 
181 (DB). 

(9) Where certain Mahomedans for a 

religious purpose kill cows in a private 
compound, only partly visible, it will 
not amount to a public nuisance. (1887) 
10 All 44 (46. 47) ** (1908) 7 Cri LJ 381 
(385. 386. 387) = 30 All 181 (DB) ** 

AIR 1929 Lah 252 (253) = 30 Cri LJ 
660. 

(10) A person wilfully slaughtering 
cattle in a public street so that the 
slaughter could be heard and seen by 
the passers-by. would be committing a 
public nuisance. (1887) 10 All 44 (48). 

(11) Where a person cut up meat on 
his verandah and exposed it to the 
sight of persons passing along the 
road, it was held that it would not 
amount to a public nuisance merely 
because the sight would • offend some 
Jains whose temple was close-by. (1887) 
12 Bom 437 (439) (DB). 

(12) A cremation held on a particiUar 
spot dedicated for that purpose, or the 
playing of music before a mosque, or 
the making of noise by a chowkidar 
for keeping thieves away is not a 
public nuisance simply because it 
annoy some people near-by. (1896) 19 
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Mad 464 (468, 469) (DB). (Holding 

cremation.) AIR 1931 All 674 (686. 
687) (DB). (Playing music before 

mosque.) ** AIR 1926 Oudh 414 (414, 
415). — 27 Cri LJ 1020. (Chowkidar 
making noise to scare away thieves.) 

(13) A hadwara (a place for skinning 
dead animals) which is already in exis¬ 
tence for a long time at a distance 
from a village will not constitute a 
public nuisance merely because it 
causes nuisance to some persons who 
have set up their houses nearby sub¬ 
sequently. (1949) 51 Pun LR 176 (180, 
181). 

(14) In order to establish a charge of 
committing a public nuisance in a 
public place to the annoyance of resi¬ 
dents or passengers in the locality, it is 
necessary to show that somebody was 
actually annoyed, though annoyance 
even to a single person is sufficient. 
AIR 1924 All 194 (195) = 25 Cri LJ 
332. (In view of latter part of Sec- 
tion 268, Penal Code, it is submitted 
that this decision cannot be accepted 

as correct.—Ed.) 

% 

(15) The question whether an act or 
omission causes or must necessarily 
cause injury, danger, or annoyance is 
one of fact which dep^mds upon the cir¬ 
cumstances of each case. See-1932 Mad 
WN 111 (113). 

(16) The following acts and omissions 
were held not to amount to public 
nuisance in the particular circum¬ 
stances of the case : 

(a) The bare solicitation of chastity. 
1895 Rat 765 (765) (DB) ** (1900) 
22 All 113 (115) (DB). 

(b) The visiting of a prostitute to a 
dak bungalow at the request of a 
person staying there. (1870) 2 
NWPHCR 349 (352) (DB). 

(c) The letting of water on a public 
road. 1932 Mad WN 111 (113j. 

(d) Gambling in a private place or 
in front of a zamindary cutchery. 
(1903) 7 Cal WN 710 (711) (DB) 
** 1867 Pun Re (Cr) No. 16, p. 35 
(35) (DB) ** (1830) I Weir 240 
(241) (DB) ♦* (1891) 14 Mad 364 
(364) (DB). 

(e) Mere angling ‘’in a tank. (1881) 

1 Weir 231 (231) (DB). 

(f) Skinning an animal which dies a 
natural death. AIR 1914 All 363 
(363) = 15 Cri LJ 600. 

(g) The construction of a latrine on 
one’s own land. AIR 1935 Ail 
926 (9271 = 37 Cri LJ 347. 

(h) The ■ disposal of a corpse on a 

.crematjcm groupd o^jburning ghat 
set apart for the purpose. (1902) 
25 Mr I 118 (130,' 131) (DB) •* 

AIR :916 Bom 122. (123) ■= 18 
Cri LJ 137 (DB) il898) 25 Cal 

^ 425 (430) (DB). 


(i) Allowing one’s cattle or pigs to 

stray into other people’s pre¬ 
mises. (1868) 9 Suth WR (Cr) 70 
(71) (DB) (1894) 1 Weir ■ 244 
(244) ** (1866) 6 Suth WR (Cr) 
71 (72) (DB). 

(j) The building of a wall on one’s 

own property. (1910) 11 Cri LJ 
665 (667) (DB) (Cal). (Case 

under Calcutta Municipal Act.) 

(k) The keeping of a cooking shop 
and cooking beef there. 1808 
Pun Re (Cr) No. 15, p. 36 (vK) 
(DB). 

(l) Using night soil as manure. (1886) 
8 All 99 (101). 

(m) Selling of “satta” tickets in a 
s^’op along the roadside. AIR 
1929 Lah 801 (801). 

(n) Non-supply or short supply of 
water does not amount to nuis- 
ance — Magistrate directing 
Commissioner of municipality to 
take action without impleading 
him — Order is bad. (1965) Ci3 
Cal WN 674. 

(17) In the particular circumstances 
of the case the following were held to 
amount to public nuisance : 

(a) The solicitation by prostitutes in 
an open public place, some of 
them carrying charpoys with 
them. 1900 Pun Re |Cr) No. 2, 
P-3 (f 9) (DB). 

(b) Gambling in the market place, or 
on a thoroughfare. (1881) l Weir 
242 (242) (DB) AIR 1916 Mad 
617 (618) = 16 Cri LJ 254 (254). 
(Gambling on a thoroughfare.) 

(c) Cultivating paddy in the bed ot 
a tank used for drinking pur¬ 
poses by the public. (1881j 1 Weir 
229 (229) (DB). 

(d) Angling in a tank with a bait 
which is of a foul kind. (1881) 

1 Weir 231 (231) (DB). 


xo 




. - ine wora •’cnan- 

nel IS not defined in the Code but is 
quite wide enough to include a catch- 
ment area in the centre of which there 
is a watercourse. AIR 1926 Mad 165 
(166) = 27 Cri LJ 105. 

(2) It is doubtful if a field acro.ss 
which surplus water of the neighbour¬ 
ing lands used to flow into the tank 
IS a “channel” within the meaning of 
this section. AIR 1914 All 213 (213) = 
15 Cri LJ 229 (DB). 


(3) The word ‘channel' in Section 133 
covers such a flow of water as can be 
used for positive users such as naviga- 
tion or irrigation* and not rain-water 
across roads, streets or lan.s m cities 
or towns which is incapable of any 
positive use by the public. A preven¬ 
tion of loss to the property of persons 
by avoiding collection of water ana an 
insistence, on a free flow of water and 
removal or obstruction cannot imply a 
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uce of channel in terms cf Section 133 

(1). 1961 (2l Cr LJ 403 (404) = I960 

Raj LW 674. 

(41 A channel which can lawfully be 
used by the public for six months in 
a year when there is water in it will 
attract the application of this section. 
AIR 1950 Assam 138 (Pr 9) = 51 Cri 
LJ 1177. 

(51 Channel in private property of a 
Housing Society — Allegations that as 
the Society diverted flow of channel, 
some water accumulates in land of 
Sciciety which is dangerous to cabins 
erected by petitioner Colony and that 
it also affects some septic tanks by 
forcing mud into them — No allega¬ 
tion of public rights on the channel or 
of discharging water in it — Held, first 
para of Section 133 did not apply— 
Further nalla not being the property 
of Government, it could not be a 
public place by reason of Section 37. 
Bom. Land Revenue Code. (1968) 70 
Bom LR 588 = 1968 Mah LJ 909 (DB). 

14. “Which is or may be lawfully 
used by the public.’*— (I) For the ap¬ 
plicability of the section the way, river 
or channel from which a nuisance is 
sought to be removed must be one 
which is or may be lawfully used by 
the public. AIR 1951 Pat 311 (Pr 2l ** 
AIR 1923 Pat 540 (541) = 24 Cri LJ 

855 ='* (1876) 25 Suth WR (Cr) 4 (5) 

(DB) ** (1880) 5 Cai 875 (876) (DB). 

(2) Where the allegation of one party 
is that the opposite party had obstruct¬ 
ed the free flow of water from the 
nullah and had thereby caused inunda- 
tion of its fields, a proceeding under 
Section 147, would be misconceived. So 
far as inundation is concerned, they 
have got a remedy in the Civil Court 
by way of damages- So far as obstruc¬ 
tion to the free flow of water is con¬ 
cerned the proper proceeding would be 
one under Section 133, if the nullah in 
question can be said to be lawfully 
used by the public. (1958) 24 Cut LT 
394 (395), 

(3) An obstruction, etc., in respect of 

a private place is not within the sec¬ 
tion. (1864) 1 Suth WR 324 (324) 

(DB) ** (1865) 2 Suth WR (Cr) 36 (36) 
(DB) AIR 1925 Oudh 130 (130) = 

25 Cri LJ 1118 ** AIR 1928 All 627 
(628) = 29 Cri LJ 661 ** 1890 Rat 516 
(517, 518) (DB) *• 1903 Pun Re (Cr) 

No. 2 p. 4 (7) ** AIR 1921 Oudh 204 
(204) ^ 23 Cri LJ 57. 

(4) The fact that the Magistrate has 
taken action under Section 133 is suffi¬ 
cient prima facie to show that he 
considered that the locus inquo is a 
public place. (1881) 8 Cal L Rep 399 
(400) (DB). 

(5) It is not necessary to give juris¬ 
diction under this section that the way 


should be one which is generally used 
by the public. All that is required is 
that the way etc. should be one which 
i.s or may be lawfully used by the 
public. (1909) 10 Cri LJ 210 (211) 

(DB) iCal). 

(6) A channel which can lawfully be 
used by the public for six months in a 
year when there is water in it will 
attract the application of this section 
if there is obstruction created in it 
preventing persons from plying their 
boats. AIR 1950 Assam 138 (Pr 9) = 
51 Cri LJ 1177. 


(7) Private property cannot be treat- 
ed as publif, merely because a section 
of the public have enjoyed ’permissible 
user over it. AIR 1924 All 1 (7) = 24 
Cri LJ 817. 

(8) The fact that the residents of a 
particular village have a right to take 
their cattle across a field does not con¬ 
stitute the field a public way which is 
or may be lawfully used by the public. 
AIR 1930 Cal 286 (288) = 31 Cri U 
859 ** AIR 1916 Lah 214 (215) = 1916 
Pun Re No. 109 (DB) ** AIR 1914 All 
213 (213) = 15 Cri LJ 229 (DB) ♦* AIR 
1920 PC 43 (45). 


(9) A way or a road may be esta- 
blishecj to be a public one where acts 
of user by the puolic are shown to 
have been acquiesced in by the owner 
of the land over which the^way passes 
and those acts are of such a character 
as to wairant the inference that the 
owner intended to make over to the 
public, the right to use the land as £ 
public highway. (1380) 6 Cal L Rep 

282 (284) (DB). 


15. “Public place,” meaning of.— (1) 
A public place “is a place where the 
public go, no matter whether they 
have a right to go or not.” (1884) 14 
QBD 63 (66) = 54 LJ MC 14 = 51 Li 
604. (Per Grove J.) ** AIR 1945 
309 (310) = 24 Pat 104 (DB) *• AIR 

1916 Mad 474 (475) — 16 Cri LJ 704 
(704) (DB) •* AIR 1916 Nag 15 (15)^* 
18 Cri LJ 650 ** (1904) 1 Cri LJ 349 
(352) = 31 Cal 542 (DB) *♦ ( 1968 ) 70 
Bom LR 588 = 1968 Mah LJ 909 (DB). 

(2) A place in order to be public, 
must be open to the public, i. e., ^ 
place to which the public have 

by right, permission, usage or other¬ 
wise. AIR 1925 Nag 123 (123) == 2^ 
Cri LJ 1073 •* (1895) 17 All 166 (loo. 

167) (DB). 

[See (1906) 3 Cri LJ 216 (220) * 3® 
Bom 348 (DB).] < 

(3) It must be established that the 

land in question is either a public way 
or a public place. 1957 All 3 « 

(592) AIR 1967 Kerala 44 (44)- 

(Classification of land by State ^ 
Land Acquisition Act does 

the land a ‘public place’ — Magistrate 



[The Code of] Criminal Procedure, 1898 


[S 133 N 16] 843 


Section 133 — Note 15 (contd.) 

not empowered to issue notice under 

Section 133.) 

(4) Where a place is dedicated to the 
. use of the public, it is of course, a 

public place. But it is not necessary 
that the title to the place should be in 
the public. A place may be a “public 
place” though it is the private pro¬ 
perty of an individual. It will depend 
upon the character of the place itself 
and the use actually made of it at a 
particular time. (1904) 31 Cal 542 

(546) = 1 Cri LJ 349 (DB) ** AIR 1924 
All 768 (769) = 25 Cri LJ 1308. 

(5) Whether a place is a public place 
is a question of fact which depends on 
the evidence in the particular case. 
AIR 1925 Nag 123 (124) = 25 Cri LJ 
1073. 

(6) A well belonging to a private 
individual who allows the public to use 
the water for drinking purposes will 
be a “public place”. AIR 1916 Nag 15 
(15) = 18 Cri LJ 650. 


(See however 1956 BLJR 737 (738). 
(Encroachment not causing inconveni- 
ence to public — Section is not inappli¬ 
cable.)] 

16. Conduct of trade or occupation 
injurious to the health or physical 
comfort of the' community.— ( 1 ) The 
addition of the words “conduct of’ 
before the words “trade or occupation” 
by the amendment of 1923 makes it clear 
* that the section applies not only to 
cases where the trade or occupation is 
in itself injurious to the community, 
but also to cases where the conduct of 
the trade is injurious to the community. 
AIR 1930 Cal 757 (758) = 32 Cri LJ 
235 (DB). (Per S. K. Ghose J., Graham 
J., contra.) 

(2) Where there is a finding that the 
trade is causing nuisance only to the 
applicant and there is no evidence that 
other neighbours also are troubled. Sec¬ 
tion 133 has no application. AIR 1958 
Madh Pra 350 (Pr 5) = 1958 Cri LJ 
1319. 


(7) A railway platform at a time 
when passenger trains arrive, or the 
goods-yard of a railway station will be 
a public place. (1857) 26 LJ Exch 
393 ** (1902) 26 Bom 609 (613) (DB). 
(Goods yard of railway station.) 

(8) Railway land, not being a plat¬ 
form or yard to which the public have 
access is not a public place, AIR 1923 
Pat 540 (541) = 24 Cri LJ 855. 

(9) The verandah of a private house 
is not a public place merely by reason 
of the fact that it is accessible from a 
public street- AIR 1931 Lah 576 (576) = 
33 Cri LJ 345 •* 1881 All WN 17 (17). 

(10) See also the following cases. 
AIR 1936 Pat 409 (410). (Public well is 
a public place.) ** AIR 1921 Oudh 204 
(204) = 23 Cri LJ 57. (Vacant space 
between two houses is not public 
place.) 


(11) And the property of the State, 
designedly left unoccupied for sanitary 
or recreative purposes is a public place. 
See (1870) 5 Mad HCR 345 (358) (DB). 

(12) A State property is a “public 
place” even though the public may not 
be entitled to use it. Hence, encroach¬ 
ment upon the land owned by a State 
railway comes within section 133- AIR 
1945 Pat' 309 (310) = 24 Pat 104 (DB). 


(13) It was held that encroachment 
on Government land is not enough. It 
must be shown that the public is 
interested in the land. 1957 All LJ 
592 (592). 


(14) Mere. encroachment is not 
enough. It must cause unlawful 
obstruction. Where there is a slight 
encroachment and the dispute is really 
a boundary dispute the civil Court is 
the proper fbrum for taking the dis¬ 
pute to. 1957 All WR (Supp) 54^ (55). 


(3) Where the manager of a bone 
mill permitted a large stock of bones 
to remain uncovered in the open for a 
long time with the result that it 
became rotten and emitted noxious 
smell, it was held that it was a nuis¬ 
ance as it materially interfered with 
the ordinary physical comfort of human 
existence. (1907) 5 Cri LJ 45 (48) = 
34 Cal 73 (DB). 

(4) Where the conduct of the peti¬ 
tioners who are engaged in a trade of 
selling meat in the locality is such that 
it causes nuisance to the persons who 
reside in the locality as well as to the 
passers-by and also works injury to 
the residents -there, the Magistrate, in 
taking action under Section 133. is 
justified in holding that the continu¬ 
ance of these shops at the locality, 
where they are situated, constituted 
a nuisance and they should' be stopped 
altogether. 1957 MFC 399 (400). (Matter 
cannot be considered from the point of 
view of rneat-eaters alone.) 

(5) A noise made by the working of 
an engine in a factory or a mill is a 
serious nuisance if it is sufficient to 
prevent the neighbours from sleeping at 
night and from concentrating on their 
work during the day. AIR 1931 All 
433 (433) = 33 Cri LJ 331 •* AIR 1920 
Cal 550 (550) = 21 Cri LJ 669 (DB) ** 
AIR 1934 Nag 193 (193) = 36 Crf LJ 
591. 


(6) If a trade like auctioning has to 

be carried on as necessary for the well- - 
being of the community, some amount 
of noise has to be borne in at least 
that psrt of the town where such trade 
is ordinarily carried on. AIR 1962 SC 
1794 (1795) = 1963 (1) Cri LJ 14 sa 

(1963) 3 SCR 9. 

(7) Rice mill working at night — 
fact that it works at night only during 
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— Note 16 (contd.) 
not disentitle the inhabit- 
locality to relief under Sec- 
it is established that the 
the mill at night during 
is a nuisance. 1964 (2) Cr 
= 1964 MPLJ 330. 


(7.a) Where a flour mill causes incon- 
venience to two neighbours who alone 
report of a nuisance and there is no 
evidence to suggest that any simi¬ 
lar nuisance or inconvenience is caused 
to anybody else, it will amount to a 
private nuisance only, and this section 
will not apply. AIR 1939 Bom 92 (94) 
= 40 Cri L Jour 444 {DB}. 

WR (IIC) 630 (633). 
(Printing press held not public nuis¬ 
ance.) AIR 1950 Cal 349 (Prs- 5, 

6) — 51 Cri L Jour 1315. (Icecream 

machine held not public nuisance.)] 


(8) The dwelling of a prostitute in a 
quarter inhabited by respectable per- 
sons cannot by itself be considered to 
be “injurious to the comfort” of the 
community and therefore a nuisance. 
liyTo) 24 Suth WR (Cr) 68 (69) (DB) 
(1901) 5 Cal WN 566 (567). 


(9) Solicitation for immoral purposes 
by prostitutes with charpoys with them, 
on a public road and their remaining 
in open space in close proximity to 
the habitations for respectable citizens 

of their occupation there 
will be injurious both to the health and 
pliysical comfort of the community and 
tiic public using the road. 1900 Pun Re 
ICn No. 2, p. 3 (8, 9) (DB). 


(10) The driving of cattle to and 
Horn a cattle market through very 
narrow and congested lanes, if it causes 
obstruction to the public and is a 
source of danger to human life, is a 
trade or occupation injurious to the 
physical comfort of the community. 
(1921) 62 Ind Cas 822 (822, 823) = 22 

Cri L Jour 582 (DB) (Cal). 


(11) An order under this section 
can be made to prevent a discharge 
from a factory into a river of a noxi¬ 
ous elTluent which might be injurious 
to the health of the community which 
has right to the use of water in such 
river. AIR 1926 Pat 506 (507) = 28 Cri 
L Jour 317 (DB). 


(12) Inoculation for small-pox is not 
by itself an offence, but where it is 
necessary to prohibit it in the interests 
of the public, proceedings may be 
taken under this section against the 
inoculator. 1893-1900 Low Bur Rul 545 
(546). 


(13) Where certain persons got their 
children inoculated for small pox, it 
was held that they could not be said 
to be carrying on any trade or occupa¬ 
tion and that the section, had no appli¬ 
cation- AIR 1914 . Upp Bur 3 (3) 
= 15 Cri L Jour 253. 



(14) The proprietor of a cremation 
ground cannot be said to be carryinff 
on any trade or occupation within the 

SrXf) °(DB^'® section. (1898) 25 Cal 


(15) The following are not trades or 
occupations injurious to the health or 
physical comfort of the community— 


(a) The opening of a new market 
close to an old one, even if some¬ 
times people are dragged from 
one market to the other. (1904) 

it., ^ 207 (208) (DB). 

(b) Plying of rival steam launches 
even though in their rivalry peo¬ 
ple are taken on board from 
places other than jetties and 
from boats, much to the annoy, 
ance and danger to the public 
travelling in the launches. AIR 
1930 Cal 757 (758) = 32 Cri L Jour 
235 (DB). 

(c) Keeping a house of public enter¬ 
tainment. 1888 Pun Re (Cr) 
No. 47, p. 118 (119) (DB). 

(d) Cultivation of maize, jowar or 
bajra within a short distance 
from the town. 1889 Pun Re (Cr) 
No. 39, p. 142 (143) (DB). 

(16) Where there is no effect on pub¬ 
lic health, the conduct of ' an occupa¬ 
tion like a tannery, or a lime-kiln, or 
a brick-kiln cannot be ordered to be 
stopped. (1911) 12 Cri L Jour 146 (147, 
148) (Lah). (Tannery.) ♦* AIR 1932 All 
159 (161) = 33 Cri L Jour 524. (Lime¬ 
kiln) AIR 1920 Lah 258 (260) = 21 
Cri L Jour 462. (Brick-kiln.) 


(17) The working of flour mills as 
regulated by the order of the Magistrate 
in previous proceedings under this 
section cannot be described in law as 
a nuisance for purposes of fresh pro¬ 
ceedings under this section. The law 
does not contemplate continued inter¬ 
ference with the carrying on of a trade. 
AIR 1940 Oudh 75 (76) = 41 Cri L Jour 
99. 


(18) Though the Legislature has 
under local or special Acts, left cer¬ 
tain trades or occupations to . the con¬ 
trol of local and municipal boards and 
provided remedies thereunder, the 
existence of such an alternative remedy 
does not deprive the Magistrate of 
jurisdiction to pass an order under this 
section. The Magistrate has jurisdic¬ 
tion to regulate the manner in whicji 
a trade is to be conducted in such a. 
way as not to be a nuisance to the 
community. AIR 1943 Mad 357 (359) 

= 44 Cri L Jour 533 •* AIR 1958 Madh 
Pra 350 (Pr. 4) = 1958 Cri L Jour 1319 
** AIR 1932 All 159 (161) =« 33 Cri L 
Jour 524 *• AIR 1920 Cal 550 (550) *= 
21 Cri L Jour 669 (DB). 

(19) It is generally inexpedient for a 
Magistrate to take action in tases 
where certain trades and occupations 
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are left to the control of Local and 
Municipal Boards and provided reme- 
dies under Local Acts and he will act 
wisely if he refers the party to set in 
motion the machinery provided in those 
local Acts. AIR 1932 All 159 (161) = 
33 Cri L Jour 524 ** AIR 1958 Madh 

Pra 350 (Pr. 4) = 1958 Cri L Jour 1319 
** AIR 1920 Cal 550 (550) = 21 Cri L 
Jour 669 (DB). 

(20) This section relates only to 
existing state of things and not to the 
possibility of future results. AIR 1958 
Madh Pra 350 (Pr, 5) = 1958 Cri L 
Jour 1319 *• AIR 1961 Bom 263 (265) = 
62 Bom LR 849 = 1961 (1) Cr LJ 641. 
(Finding of danger to public health in 
praesenti is necessary.) 

(21) No order can be passed under 
this section on the possibility that the 
digging of the pits for the purpose of 
brick-making may in the future, be in¬ 
jurious to the health of the community* 
AIR 1920 Lah 258 (261) = 21 Cri L 
Jour 462. 

(22) Accumulation of water on pri¬ 

vate land is not trade or occupation of 
goods or merchandise — Paragraph 2 
does not apply even though it is inju¬ 
rious to health. (1968) 70 Bom LR 

588 = 1968 Mah LJ 909 (DB). 

17. Community — Meaning of.— (1) 

An act found to be injurious to the 
physical comfort of the neighbours 
must be held to be so to the physical 
comfort of the community and comes 
under this section even though there 
may be some part of the community, 
which is not affected. AIR 1931 All 4.^3 
(433) = 33 Cri L Jour 331 ** (19041 I 
Cri L Jour 512 (513) = 1904 Pun Re 
(Cr) No. 9 »• 1964 (2) Cr LJ 94 (96) = 
1964 MPLJ 330. 

(2) The section has no application 
where the nuisance is caused to the 
applicant only. Unless there is evidence 
that other neighbours are also troubled- 
AIR 1958 Madh Pra 350 (Pr. 5) = 1958 
Cri L Jour 1319. 

(3) The interference with public com¬ 

fort of the community, must be consider¬ 
able and must be caused to a con¬ 
siderable section of the public. (1911) 
12 Cri L Jour 146 (147) (Lah) ** AIR 

1926 *Oudh 414 (414, 415) = 27 Cri L 
Jour 1020. 

(4) The terms ‘public’ ‘community’ or 
‘persons living in the neighbourhood’ 
must be deemed to have been used in 
this section in different senses, with 
reference to the particular kind of 
nuisance complained of. The term pub¬ 
lic will include both ‘community’ 
and ’neighbours* and the word ’com¬ 
munity* has been. used to include a 

{ »arf,04i'ar section of the public includ- 
ng neighbours. 1P51 All WR (HC) 


630 (633) *• 1985 Cur LJ 647 = 67 Pun 
LR 1115. 

(5) The word ‘community’ does not 
mean the residents of a particular house 
but it means the public at large or the 
residents of a particular locality. AIR 
1950 Cal 349 (Pr. 5) = 51 Cri L Jour 
1315 (DB). 

18, Building, tent or structure or 
tree.— (1) An order can be passed 

under this section requiring a person 
owning, possessing or controlling a 
building tent, structure, or tree to pre¬ 
vent or stop the erection of, or to re¬ 
move, repair, or support, such build¬ 
ing, tent or structure or to remove or 
support any tree that is likely to fall 
and cause injury to persons living or 
carrying on business in the neighbour¬ 
hood or passing by. (1868) 4 Mad HCR 
(App) xxxiv (xxxv) ** AIR 1969 Goa 
74 (75) = 1969 Cri LJ 744. (Conditional 
order to cut tree — No direction need 
to be given for supporting the tree 
with a prop.) ** (1964) MLJ (Cr) 129 = 
1963 (1) Mys LJ 273. 

[See also AIR 1949 Dacca 11 (Pr 12) 
= 50 Cri L Jour 782 (DB) ] 

(2) The expression “building” indi¬ 
cates some structure whether roofed or 
not intended to afford protection to 
the persons dwelling inside it or the 
property placed therein for custody. 
AIR 1926 Lah 28 (29) = 27 Cri L Jour 
38 •* AIR 1927 Mad 343 (344) = 28 

Cri L Jour 248 ** 1879 Pun Re (Cr) 

No. 10, p. 29 (29) (SB) ** AIR 1925 
Lah 117 (118) = 26 Cri L Jour 753 ** 
AIR 1929 Sind 17 (18. 19) = 29 Cri 
L Jour 875 (DB) ** AIR 1930 Lah 414 
(415) = 31 Cri L Jour 268 ** AIR 1916 
Oudh 109 (110) = 17 Cri L Jour 536 
(537). 

(3) “Building* does not include any 

other enclosure or structure. AIR 1928 
All 607 (607) = 29 Cri L Jour 766. 

(Open space adjoining a house, 
surrounded by thorns, with no door.) ** 
1887 Pun Re (Cr) No. 57, p- 151 (152) 
(DB). (Cattle enclosure having a thorn 
hedge around.) ** AIR 1919 Lah 333 
(333) = 20 Cri L Jour 240 *• AIR 1925 
Lah 279 (279) = 26 Cri L Jour 383. (A 
courtyard bounded by walls on three 
sides only.) ** AIR 1927 Mad 343 (344) = 

28 Cri L Jour 248. (A fencing which 
IS a means of merely preventing ingress 
or egress.) 

(4) A “railway carriage” or “a brake 
van” is not a “building.” (1880)) 1 Weir 
436 (1) (436). 

(5) The ground for taking action 
under this clause is that the building, 
etc., is likely to fall and thereby cause 
injury. The likelihood of a tree en¬ 
abling thieves to get into a house is 
no ground fOr ordering the tree to be 
removed under this section. 1883 All 
WN 222 (223). 


t 
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( 6 ) The section does not apply unless 
the danger or injury is an existing one. 
1890 Pun Re (Cr) No. 5, p. 11 (11). 

(7) In order to justify the taking of 
an action under this section, the state 
of the building should be dangerous in 
praesenti and not in futuro- AIR 1924 
All 667 ( 668 ) = 26 Cri L Jour 104. 

( 8 ) It is desirable to state in the 
application itself all the particulars 
necessary for drawing up proceedings 
under Section 133. But where the par¬ 
ties know what building it was of 
which a wall was in danger of falling 
down, the fact that these particulars 
are not set out in the application will 
not justify the Court in setting aside 
the conditional order under the sec¬ 
tion. AIR 1959 Cal 574 (Pr. 10) = 1959 
Cri L Jour 1066. 

19. Persons living or carrying on 

business in the neighbourhood or pass¬ 
ing by.— ( 1 ) As soon as danger ap¬ 

pears to a neighbour the conditions of 
Section 133 are fulfilled and such a 
dangerous structure can even be called 
a public nuisance. AIR 1959 Raj 44 
(Pr. 5) = ILR (1958) 8 Raj 1150 = 1959 
Cri L Jour 235 ** 1962 (2) Cri LJ 666 
(667) = 1961 Ker LT 190. 

(2) A Magistrate cannot issue an 

order under this section to repair a 
house standing away from a public 
road in its own compound. (1898) 20 

All 501 (505) (DB). 

[See also AIR 1949 Dacca 11 (Pr. 12) 
= 50 Cri L Jour 782 (DB).] 

(3) The injury apprehended must be 
to the persons. Danger to property is 
not contemplated. AIR 1949 Dacca 
11 (Pr- 12) = 50 Cri L Jour 782 (DB). 

20. Form of order.— ( 1 ) The forms 

in Schedule V (Form No. XVI) should 
be strictly followed without adding to 
or subtracting from them on the Magis¬ 
trate’s own initiative. AIR 1949 Dacca 
11 (Pr. 5) = 50 Cri L Jour 782 (DB). 

(2) An order under this section is 

only conditional and not absolute. 
(1868) 10 Suth WR (Cr) 53 (54) = 1 
Beng LR 20 (DB) ** (1883) 9 Cal 637 

(639) (DB) ** (1964) Mad LJ (Cri) 129 
= (1963) 1 Mys LJ 273. 

(3) An order under this section 
should be in writing. AIR 1915 Cal 
741 (742) = 16 Cri L Jour 24 (DB). 

(4) The order should state the time 
within which the Magistrate before 
whom and the place at which the per¬ 
son proceeded against may appear and 
move to have the order set aside. 
(1883) 9 Cal 637 (639) (DB) ** 1867 Pun 
Re (Cr) No. 26, p. 46 (46) (DB). 

(5) The order should hot be a general 
order, but should be directed to parti¬ 
cular individuals. (1886) 8 All 99 (101) 
•* AIR 1916 Bom 122 (123) == 18 Cri L 




Jour 137 (DBj AIR 1928 All 300 (301) 
= 29 Cri L Jour 445. 

(6) The order must not be vafiue but 
must be definite- Where the person 
against whom it is directed cannot learn 
from its terms what it is that he is to 
do for the purpose of complying with 
It. the order will be set aside as being 
vague and indefinite. AIR 1917 Cal 207 
(208) = 17 Cri L Jour 409 (DB) *♦ 1969 
All WR 301. 


(7) An order directing the demolition 
of a portion of a structure must defi¬ 
nitely point out and mark off how much 
of the structure should be re¬ 
moved. 1947 Jaipur LR 186 (187) ** 

All 310 (310) = 26 Cri I, Jour 
731 ** AIR 1915 Cal 402 (402)— 16 Cri 
L Jour 160 (DB). 


(8) In a proceeding instituted against 
a number of persons it is essential that 
the order should state accurately with 
regard to each person the specific ob¬ 
struction made by him and which be 
is required to remove, unless it is al¬ 
leged that all the persons are jointly 
responsible for all the obstructions. 
AIR 1917 Cal 207 (208) = 17 Cri L Jour 
409 (DB) AIR 1928 Lah 187 (188) = 
28 Cri L 'Jour 1036. 


(9) The time specified in the order 
runs from the date of the order and 
not of the service on the person, and if 
it is served after the expiry of such 
time, the order is a nullity and all the 
consequent proceedings thereon are 
void. (1872) 1 Bom PJ 282 (283). 

(10) The form in which the condi¬ 
tional order under this section is ex¬ 
pressed is such ’3 not to amount to an 
injunction. AIR 1938 Nag 84 (85) (DB). 

(11) Where, on receipt of an applica- 
tion about removal of a tree which is 
a source of danger, the Magistrate only 
intimates to the owner of the tree to 
remove it within a particular period 
and further intimates to him that if he 
does not obey the order, he would be 
subjected to proceedings under Sec. 188, 
I. P. C., such order, in the form in 
which it is made, cannot be support¬ 
ed. (1963) 1 Mys LJ 273 — 1964 Mad 
LJ (Cri) 129. 

(12) It is not within the powers of 
the Magistrate exercising jurisdiction 
under Section 133 to ask a party to 
vacate a house in his possession or to 
remove his goods therefrom. All that 
he is empowered under the law is to 
pass an order to remove or repair the 
building. (1965) 31 Cut LT 1033. 

21. Directions in the order.— (1) The 

section gives an exhaustive list of 
the matters in respect of which the 
Magistrate is empowered to pass orders. 
1893 All WN 145 (145). 

(2) The section does not confer gene¬ 
ral powers on the Magistrate to pass 
orders on any matter he may consider 
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necessary. (1874) 22 Suth WR (Cr) 19 
(19) (DB). 

[See (1837-41) 2 Moo Ind App 428 
(435) (PC).] 

(3) No order can be passed under 

this section directing a person to re¬ 
frain from drinking the water of a cer¬ 
tain well and to prevent others from 
drinking that water, or not to cultivate 
certain lands beyond a particular spot, 
or to construct a new drain in place of 
an old one, or a new bund, or to* build 
pig sties at a certain distance from the 
road, or not to use a place as a crema¬ 
tion ground, or to allow a place to be 
used as a cremation ground, or to 
deliver custody of children. 1893 All 
WN 145 (145). (Restraining person from 
drinking water from particular well.) 
** 1904 Ail WN 233 (234j = 1 Cri L 
Jour 916. (Prohibiting cultivation.) ** 
1900 All WN 138 (138). (Construction 
of new drain.) ** AIR 1925 Cal 399 (400) 
= 26 Cri L Jour 517 (DB). (Building 

new bund.) (1883) Oudh SC No 60, 
p. 68 (69). (Building pig sties.) *■* 

1907) 6 Cri L Jour 370 (371) (DB) (Cal). 

Using place as cremation ground.) ** 

1875) 24 Suth WR (Cr) 6 (7) (DB). 

Allowing use of place as cremation 
ground.) ** (1880) 2 Weir 66 .(67). 

. (Delivery of custody of children.) 

(4) An order under this section 
should direct the removal of an obstruc¬ 
tion or nuisance or the doing of any¬ 
thing thereunder, only in the way speci¬ 
fied therein and not otherwise.— 

Illustrations 

(a) Where the obstruction to a road 
was by a fence the order should 
be for removal of the fence and 
not of the house itself for which 
'the fence was constructed. 
(1904) 1 Cri L Jour 669 (671) = 
10 Bur LR 130. 

(b) Where a latrine is allowed to re¬ 
main in such a condition as to 
be a nuisance to persons using a 
public place, the order should be 
to abate the nuisance and not to 
remove the latrine. AIR 1935 All 
926 (927) = 37 Cri L Jour 347 ** 
(1902) 4 Bom LR 882 (882) (DB) 
** AIR 1928 All 128 (128) « 29 
Cri L Jour 233. 

[See AIR 1936 'Pat 409 (410).] 

(c) Where the nuisance is caused by 

the accumulation of filth and 
want of space to clear the drain¬ 
age between a wall and the 
neighbour's house, the order 
should be to abate the nuisance 
and not to pull down the wall. 
(1910) 11 Cri L Jour 665 (667) 

-(DB) (Cal). 

^(d) Where the nuisance is caused by 
a, burning ghat, the order should 


be to remove the nuisance: that 
is, take such steps as would re¬ 
sult in the cremation of corpses 
ceasing to be a nuisance and not 
to remove the ghat itself. (1898) 
25 Cal 425 (431) (DB) (Cal). 

(e) Where the cooking of beef in a 
cooking shop under certain cir- 
curnstances or the manner in 
which the shop is conducted, is 
a nuisance, the order should be 
to abate the nuisance and not to 
order the shop to be closed. 1868 
Pun^Re (Cl) No. 15, p. 36 (38) 

(f) While stopping a brick-kiln as 
being a trade or occupation in¬ 
jurious to the public, the/ order 
cannot direct the filling up of 
pits made for the purpose of 
making bricks- AIR 1929 All 114 
(115) = 30 Cri L Jour 561 (DBi. 

(g) Where the sparks from a forge 
might set fire to cotton stored in 
an ■ adjoining factory, the order 
should be to so construct the 
forge as not to allow sparks to 
issue out of it: the order should 
not be to have the forge removed. 
1896 Rat 872 (872) (DB). 

(h) Even where a branch of a tree 
is likely to endanger human life, 
the order should not be to cut 
it down but to secure the safety 
of the public by directing a pro¬ 
per support to be given so as to 
prevent the branch from falling. 
AIR 1924 All 667 (668) = 26 Cri 
L Jour 104. 

(i) In the case of a tank, well, or 

excavation, the order should be 
to fence the same and not to 
order them to be filled up or re¬ 
paired. But where the tank be¬ 
comes dry and people throw 
rubbish in it and it ceases to be 
any longer a tank, and becomes 
a public nuisance, it can be 
ordered to be filled up, in such a 
case the method of removing the 
nuisance should be left to the 
person proceeded against: to 
order it to be done in a particu¬ 
lar way, for example, by ex¬ 
cavating it, is improper. (1868) 

10 Suth WR (Cr)- 27 (27) (DB). 

(Tank-) AIR 1929 All 114 (115) 

= 30 Cri L Jour 561 (DB). (Ex¬ 
cavations.) ** (1898) 22 Bom 714 
(715) (DB). (Do.) *• 1871 Rat 50 
(50) (DB). (Well.) *• (1868) 10 

Suth WR (Cr) 51 (52) (DB). (Dry 
tank ceasing to be of use-) 

(j) Flour mill causing vibrations to 
neighbouring buildings — It was 
held to be a case for regulating 
the working of the mill and not 
for closing it down altogether. 
AIR 1939 Bom 92 (95) = 40 Cri 
L Jour 444 (DB). 
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(k; Magistrate has jurisdiction to pro¬ 
hibit the carrying on of a 
business — In this case, certain 
butciiers were ordered to desist 
from carrying on their business. 
AIR 1939 Pat 183 (185) - 40' Cri 
L Jour 516 (DBl. 

(l) An order that the Municipality 
should be asked to make neces¬ 
sary arrangements for the con- 
St ruction of a pakka drain for 
free flow of rain-water passing 
through the houses of the non-ap¬ 
plicant is not contemplated by 
the section. 1961 (2) Cr LJ 403 
(404) = I960 Raj LW 674. 

(m) Party asked to replace Thakara 
patni at eaves of his building so 
as to prevent flow of rain water 
on to neighbours building. 1959 
Ker LJ 1073 = 1959 Ker LT 929. 

(5) Where a Municipality has grant¬ 
ed a licence to a person to carry on a 
parlicular trade the Magistrate has 
jurisdiction to direct the person to take 
precautions so as to prevent his trade 
becoming a public nuisance. AIR 1958 
Madh Pra 350 (Pr. 4) = 1958 Cri L 

Jour 1319. 

22. ‘‘To appear before himself or 
some other Magistrate of the first or 
second class.’*— ( 1 ) The order may 

direct the person against whom the 
order is issued to appear before the 
Magistrate who issues the order, or any 
other Magistrate of the first or second 
class e.xcept where the party demands 
a jury under Section 135, in which case 
the malter can bo disposed of only by 
the Magistrate who issued the condi¬ 
tional order and not by any other 
Magistrate. AIR 1943 Pat 115 (116> = 
41 Cri L Jour 304 (DB) ** AIR 1927 Pat 
2>.) (266) = 28 Cri L Jour 910 ** (1886) 

9 Mad 201 (202) (DB). 

(2) Where a Magistrate orders a 
person to remove an alleged nuisance 
or to appear before him and move for 
the cancellation of the order and the 
person appears before the Magistrate, it 
is incumbent on him to proceed with 
the case himself and he has no power 
at that stage to send the case for 
disposal to another Magistrate. AIR 
1950 All 475 (Pr. 9) *= 51 Cri L Jour 
1248 (2) ** AIR 1958 Raj 248 (Prs. 4. 5) 
= ILR (1957) 7 Raj 737 = 1958 Cri 

L Jour 1243 (DB) ** 1966 All WR (HC) 
656 = 1966 All Cr R 378. (Sub-Divi- 

siona) Magistrate passing conditional 
order under Section 133 cannot transfer 
the case to another Magistrate at a 
subsequent stage — The transferee 
Magistrate will not get jurisdiction to 
deal with the case since such transfer 
is illegal — The District Magistrate 
does not enjoy powers of transfer 
under Section 526 but only under Sec¬ 


tion 528 (2). Cr. P. Code.) ** 1966 All 
WR (HC) 655 = 1966 All Cr R 378 
[But see AIR 1956 Cal 24 (24, 25) ^ 
1956 Cri L Jour 212 (DB). (AIR 1929 
Cal 813, Dissented from; AIR 1949 
Cal 637. Overruled.) AIR 1970 Cal 

169 (170) (DB). (AIR 1956 Cal 220, 
Overruled; AIR 1960 All 244 and AIR 
1958 Raj 248, Diss.)] 


(3) Where the case is transferred at 
the stage when the person appears be¬ 
fore the Magistrate initiating the pro- 
ceedings, Ihe subsequent proceedings 
before the Magistrate to whom the case 
IS transferred are incompetent.. AIR 
19-30 All 475 (Prs. 9, 12) = 51 Cri L 
Jour 1248 (2) ** AIR 1958 Raj 248 
(Prs. 4, 5) = ILR (1957) 7 Raj 737 =» 
1958 Cri L Jour 1243 (DB). (AIR 1948 
Lah 49; AIK 1950 All 475 and AIR 1938. 
Lah 323, Rel on.) ** 1963 (2) Cri U 
542 (543) (All). 

[But see AIR 1956 Cal 24 (24, 25) = 
1956 Cri L Jour 212 (DB). (AIR 1929 
Cal 813, Dissented from; AIR 1949 Cal 
637. Overruled.) ** (1954) 58 Cal WN 
383 (385) AIR 1945 Pat 334 (335) = 
24 Pal 16 (DB) ♦* AIR 1945 Pat 316 
(317) = 24 Pat 23 (DB) ** AIR 1970 
Cal 169. (AIR 1956 Cal 220, Overruled; 
AIR 1960 All 244 and AIR 1958 Raj 248, 
Diss.) *♦ (1964) 30 Cut LT 71 = ILR 
(1963) Cut 695. (AIR 1956 All 475 and 
AIR 1956 Cal 220, DiSS.)] 


(4) A Magistrate before whom pro¬ 
ceedings have been initiated under Sec¬ 
tion 133, Cr. P. Code and who has 
made a conditional order can direct the 
parties to appear before some other 
Magistrate of the first or second class 
but he cannot direct the parties to ap¬ 
pear before Magistrate for the limited 
purpose of enquiry under Section 139-A* 
AIR 1963 All 27 (28) = 1963 (1) Cri LJ 
33 =: 1963 All WR (HC) 134. 

(5) The Magistrate before whom the 
person being proceeded with was direct¬ 
ed in the conditional order under 
Section 133 (1) to appear and show 
cause, can pass final orders except for 
the appointment of Jury for which 
an application shall have to be made 
before the Magistrate who passed the 
conditional order. But' if the Magis¬ 
trate who made the conditidnal order 
did not incorporate in the order that 
the person was to appear and show 
cause before some other Magistrate of 
the first or second class, and proceed¬ 
ings were later on transferred to 
another Magistrate, such x Magistrate 
would not be competent to pass final 
orders in the proceeding. AIR I960 
All 244 (247) = 1960 Cr LJ 450. 

(6) The Magistrate can in his discre¬ 
tion grant such adjournment as might 
be necessary. This power exists in a 
Court irrespective of any provision in 
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the procedural law. AIR 1958 Tripura 

17 (Prs. 3. 11) = 1958 Cri L Jour 695. 

23> Exemption from personal ap¬ 
pearance. — (1) The Court has inherent 

power to dispense with personal 
attendance and to permit parties to ap* 
pear by lawyer in quasi-criminal pro¬ 
ceedings like the proceedings under 
Section 133. ILR (1951) 1 Cal 126 (129) 
•* AIR 1958 Tripura 17 (Prs. 11. 13) = 
1958 Cri L Jour 695. (Written appli¬ 
cation for exemption is • not necessary 
— Magistrate allowing party to appear 
by pleader — No interference in revi¬ 
sion.) 

24. **And move to have the order set 
aside or modified.**— (l) An order has 
to direct the person proceeded against 
“to move to have the order set aside 
or modified.” The section contemplates 
that in suitable cases the order initial¬ 
ly made may not only be set aside, but 
may be modified arul the modihed order 
be allowed to stand- AIR 1925 All 310 
(311) = 26 Cri L Jour 731. 

( 2 ) The modification can only be 
made when the case goes before a jury 
under Section 139 and not when the 
matter is disposed of under Section 137 
by the Magistrate sitting alone. AIR 
1958 All 174 (Pr. 4) » 1958 Cri L Jour 
314. 

25. Parties \o order. — (1) An order 

under this section binds the person 
against whom it is passed, and nobody 
else. AIR 1935 All 79 (80) * 36 Cri 
L Jour 144. 

(See (1874) 22 Suth WR (Civ) 461 
(462).] 

(2) The order has to be directed to a 
particular individual and cannot be ad¬ 
dressed to the public in general. (1883) 
12 Cal L Rep 231 (232) (DB). 

26. Order, if a judicial proceeding.— 
(1) Under the present Code, any pro¬ 
ceeding in the course of which evidence 
is or may be legally taken on oath is a 
judicial proceeding, and will include an 
order under this section. See Section 4 
(1) (m) •• AIR 1952 All 215 (Pr .6) = 
ILR (1951) 2 Ail 609 = 1952 Cri L Jour 
407. 

27. Effect of death of party on 

order- — (l) Where the individual pro¬ 

ceeded against under this section dies, 
the order must be considered spent and 
ceases to have further effect. If it is 
necessary to ^ue an order against the 
successor In interest, separate proceed¬ 
ings must be taken against him. AIR 
1928 All 300 (301) * 29 Cri L Jour 445. 

■ M. Jurisdiction of Civil Courts — 
Suh^tlon (2)^ (1) The object of the 
pro^^on of sub-section (2) is to enable 
Mei^trata to make speedy orders and 
d'ftW speedily with cases where a pub- 
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lie nuisance has been committed. AIR 
1921 Bom 29 (30) = 22 Cri L Jour 605 
(DB) AIR 1929 All 883 (833) 31 

Cri L Jour 302. 

(2) As an order under this section 
cannot be questioned in any. Civil 
Court, it ought to be passed sparingly 
and with great caution. AIR 1915 Cal 
168 (169) = 15 Cri L Jour 698 (DB). 

(3) The bar under this sub-section 

applies only to an order under Sec. 133 
and not to an order absolute under Sec- 
tion 137. (1949) 51 Pun LR 176 (188). 

(4) Magistrate rejecting application 
under Section 133, Cr. P. C. and Ses- 
sions Judge upholding his prder with 
direction that the applicant could seek 
his remedy in Civil Court — Subse¬ 
quent application under Section 133, 
Cri. P. C- in respect of same matter — 
Magistrate has no other option but to 
abide by that decision and to direct the 
applicant to seek his remedy in Civil 
Court — Section 49 of U. P. Consolida¬ 
tion of Holdings Act does not bar juris¬ 
diction of Civil Court in such matters. 
1965 All WR (HC) 142 = 1965 All LJ 
117. 


29. Costs.— ( 1 ) There is no provi¬ 
sion for payment of costs by one party 
to the proceedings to the other and an 
order for costs is therefore improper- 
AIR 1925 Cal 399 (401) = 26 Cri L Jour 
517 (DB). 

(2) Where a building near a railway 
line was in danger of falling down and 
causing danger to the railway track, 
the Magistrate directed the owner by 
a conditional order to remove the same 
and after the parties had shown cause 
the Magistrate without proceeding 
under Section 137, made a local inspec¬ 
tion but .made no memorandum and 
passed final orders for demolition, 
ordering the railway to bear the cost 
of the demolition, it was held that the 
provisions of Sections 137 and 139-B 
were contravened and that the whole 
order, including the order of costs was 
illegal. AIR 1959 Cal 574 (Prs. 11. 12, 
14, 15) = 1959 Cri L Jour 1066. 

30. Further enquiry.— (l) As an ap¬ 
plication under this section is not a 
complaint of an offence as defined in 

4 (1) (h). Section 436 under 
which further enquiry could be ordered 
apply to such an application 
and therefore any order for further en¬ 
quiry into a matter coming under this 
section is ultra vires. (1897) 24 Cal 395 
397, 398) (DB) •* AIR 1925 Oudh 736 
(736) = 26 Cri LJ 1251 •• AIR 1985 
Pat 368 (368) =* 1965 BLJR 16 =* 1965 
(2) Cri LJ 397. 

[See (1898) 25 Cal 426 (428) (DB).I 

Also see S- 436. 

(2) ^niere is nothing In law to pre¬ 
vent the Magistrate himself reviving a 
proceeding or drawing up fresh pro- ; 
ceedlngs under this section. (190C-01J 
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5 Cal WN 173 (174) ** AIR 1931 Cal 2 
{ 3 \ = 32 Cri L Jour 189 (DB). (Draw¬ 
ing of fresh proceeding.) ** (1885) 11 
Cal 271 (273, 274) (DB). 

[See AIR 1945 Pat 15 (16) .= 48 Cri 
L Jour 360.] 

(3) Proceedings under Section 133 — 
Sections 436, 437 do not apply to pro¬ 
ceedings — District Magistrate has no 
authority to order further inquiry — 
Action under Section 133 irregular — 
Proper course is to make report to High 
Court under Section 438. 1963 Raj LW 

165 = ILR (1963) 13 Raj 477. 

31. Applicability of Section 350 to 

proceedings under this section.— ( 1 ) 

A proceeding under this section is an 
enquiry within the meaning of that 
term in Section 4 (1) (k) and therefore 
the piovisions of Section 350 of the 
Cede are applicable to it. 1951 Raj LW 
92 (92). 

32. Revision.— ( 1 ) A High Court has 

undoubtedly jurisdiction to entertain 
a revision on grounds of fact, but this 
power will be sparingly used and the 
rule on which it will so act is that it 
will interfere where either there is no 
evidence to support the finding or where 
the finding arrived at is perverse or 
such as no reasonable man could have 
arrived at on the evidence produced. 
AIR 1942 All 443 (444) = 44 Cri L Jour 
76 1957 MPC 399 (401). (Magistrate 

e.xercising discretion in totally stojyjing 
meat-shops in legal manner — No in¬ 
terference.) ** (1954) 58 Cal WN 383 

(385) (DB). (Order of Magistrate in a 
case under Section 133 — Conclusion of 
Magistrate based on consideration of 
evidence — High Court will not inter¬ 
fere in revision.) ** AIR 1924 All 1 (3, 
4) = 24 Cri L Jour 817 ** (1871) 7 Beng 
LR 516 (533) (DB). 

[See also AIR 1939 Pat 183 (185) = 
40 Cri L Jour 516 (DB) ** AIR 1937 
All 785 (786) = 39 Cri L Jour 148.] 

(2) A person invoking the revisional 
jurisdiction of the High Court is 
bound, according to the practice of. the 
High Court, to apply first to the Ses¬ 
sions Judge or to the District Magis¬ 
trate. AIR 1924 All 1 (4) = 24 Cri L 
Jour 817 AIR 1921 Cal 76 (76) = 22 
Cri L Jour 650 (DB) ** AIR 1967 Guj 
225 (227) = 1967 Cr LJ 1325. (Order 


under the section by Sub-Divisional 
Magistrate — Revision against does not 
lie to High Court.) 

. (3) Magistrate’s order under Sec. 138 
read with Section 140 — Revision — 
High Court has jurisdiction — Classi¬ 
fication of executive and judicial 
Magistrates — Enquiry under Secs. 133 
to 140 is judicial even though it is be¬ 
fore Executive Magistrate and is sub- 
ject to revisional powers of High Court. 
(1968) 70 Bom LR 588 = 1968 Mad U 
909 (DB). 

(4) Tree ordered to be removed — 
Proceedings under Section 188 Penal 
Code threatened in case of disobedience 
— Form of order not proper — High 
Court can treat it as conditional order. 
(1963) 1 Mys LJ 273 = 1964 Mad LJ 
(Cri) 129. 

(5) Where in a complaint case under 
Section 133, complainant chose not to 
lead any evidence and preferred instead 
to rely on the defence evidence, the 
High Court, while quashing the order 
of the Magistrate for non-compliance 
with Sections 244 and 137, Cr. P. Code 
need not show any further indulgence 
to the complainant by remanding the 
case to rectify the irregularity. AIR 
1969 Goa 74 (75) *= 1969 Cri LJ 744* 

Section ^34 — Note 1 

(1) The word “person** can include 
all the male adult residents in a certain 
mohalla. AIR 1923 Lah 525 (527) * 
24 Cri L Jour 457 (DB). 

(2) An order under Section 133 can¬ 
not be affixed as provided by Section 71 
unless it is found that it cannot be 
served as provided .by Sections 69 and 
70. AIR 1926 Cal 1208 (1209) =* 27 Cn 
L Jour 715 (DB). 

(3) Where the person to be serv^ 
cannot be found, an attempt must be 
made to serve the order on some adult 
male member of his family (Section 70) 
or to fix* it on some conspicuous part bi 
his house. It is only when either oi 
these courses is not possible that a 
proclamation must be issued. AIR IW® 
Cal 251 (252) = 36 Cri L Jour 736. 

(4) The question whether personal 
service on opposite party is or is not 
pc'ssible in a given' case is not one wmen 
can be agitated in the trial Court after 
the disposal of the case and the 

made absolute under Section 136. AIK 
1951 All 435 (Pr- 5). (Application 
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^ 135, Person to whom order is addressed to obey or show cause or claim 

)uiy.-:-The person against whom such order is made shall— 

(a) perform, within the time •[and in the manner] specified in the order 

the act directed thereby; or ’ 

(b) appear in accordance with such order and either show cause against the 

same, or apply to the Magistrate by whom it was made to appoint a 
^)ury to try whether the same is reasonable and proper. 

^ [1882 — S. 135; 1872 — S. 523 Para. 1; 1861 — S. 310.] 

[•] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 
1923), S. 25. 


Section 134 — Note 1 fcontd.) 
set aside order absolute on ground that 
service was not according to law — 
Order cannot be re-opened.) 

(5) The discretion exercised by one 
Magistrate under this section cannot be 
™ade the subject-matter of objections 
before his successor in office. AIR 
1951 All 435 (Pr. 5). 

^ (6) Where the parties affected have 
mformation of the order issued under 
Section 133, it is immaterial that the 
mode in which it is brought to their 
notice is not in strict accordance with 
law. AIR 1929 Bom 433 (436) = 31 

Cri L Jour 495 (DB) •* AIR 1923 Lah 
525 (527) = 24 Cri L Jour 457 (DB). 

(7) This section is only directory 

and an omission to follow the direction 
given therein is an irregularity curable 
by Section 537. 16 Cal 9 (12) (DB). 

(8) Application under Section 133 al¬ 
leging encroachment on public road by 
opposite party — Proper procedure is 
to pass conditional order — Magistrate 
not following procedure in Chapter X 
but appointing pleader Commissioner to 
measure spot — Procedure is not war¬ 
ranted by law. 1963 BLJR 279 (281) 
(DB). 

Section 135 — Note 1 

(1) As the proceedings under Sec. 133 
are ex parte in the first instance an 
opportunity is given under this section 
to the party against whom the con¬ 
ditional order is made to contest the 
validity of the order. AIR 1917 Cal 207 
(207, 208) = 17 Cri L Jour 409 (DB). 

(2) If a party shows that the order 

ought not to be made absolute the 
Magistrate should proceed under Sec¬ 
tion 137. (1899) 1 Bom LR 783 (784) 

(DB) ** 1967 BLJR 498 = ILR 46 Pat 
794 (DB). 

(?). The person against whom the 
conditional order has been passed has 
only to show cause in respect of the 
matters complained tff. AIR 1939 Bom 
92 (95) = 40 Cri L Jour 444 (DB). 

(4) Where the person against whom 
the conditional order has been passed 
does not deny the public right under 
^39-A, it is not open to him to 
apply^^to show cause against the order 
® ^ same time apply for the ap¬ 

pointment'pf >a jury. AIR 1940 Sind 24 
(25) “ 41 Cri L Jour 364 (DB). 


[But see AIR 1954 All 14 (15) = 1953 
Cri L Jour 1876.] 

(5) If a jury is demanded by party, 
application can be made only to the 
Magistrate who made the conditional 
order. The- Magistrate to whom the 
case is sent under Section 133 has no 
jurisdiction to entertain such an ap¬ 
plication. AIR 1948 Pat 115 (116) = 44 
Cri L Jour 364 (DB) ** AIR 1927 Pat 
265 (266) ^ 28 Cri L Jour 910 ** 1968 
BLJR 492 ** AIR .I960 All 244 (247) = 
1960 Cri LJ 450. 

(6) The only purpose for which a 
jury IS appointed is to try the question 
whether the order of the Magistrate is 
reasonable and proper. (1899) 26 Cal 
869 (870) (DB) ** AIR 1915 Cal 113 
(114) = 15 Cri L Jour 515 (DB). 

(7) The jury is not to decide on ques¬ 
tions of bona fide claim of right, as for 
example, whether the place is a public 
or private one. (1910) 11 Cri L Jour 
305 (305) (DB) (Cal) (1904) 31 Cal 
979 = 9 Cal WN 72 (74) (DB). 

(8) If the party who is served with 
a conditional order under Section 133 
applies for the apponitment of a jury 
under this section and the jury submits 
its finding, it is not thereafter open to 
the party to set up a bona fide claim 
of private right in him. AIM 1931 All 
257 (258) = 32 Cri L Jour Ifes ** AIR 
1914 Low Bur 31 (32) = 15 Cri L Jour 
259. 

(9) An order made under this section 

can be revised by the High Court under 
Section 439 read with Sections 435 and 
423 (1) (c). 1885 Pun Re (Cr) No. 42. 

p. 89 (89) (DB) ** (1904) 1 Cri L Jour 
514 (517) = 1904 Pun Re (Cr) No 8 ** 
AIR 1928 All 627 (628, 629) = 29 Cri L 
Jour 661. 

( 10 ) A Sessions Judge has no jurisdic- 

tion under Section 436 to order further 
enquiry where .a Magistrate abstains 
from further proceeding on the ground 
that the order under Section 133 is not 
reasonable and proper. (1897) 24 Cal 

395 (398) (DB). 


(11) A niatt6r can be tried by jury 
even after the matter has been inquired 
into under Section 139-A. AIR 1958 Pat 
260 (270) = 1958 Cri L Jour 664. 


(12) The party against whom a con- 
rtitional order is made under Sec. 133 
cannot both show cause affainst the 
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136. Consequence of his failing to do so.—If such person does not perform such 
act or appear and show cause or apply for the appointment of a fury as required 
by Section 135, he shall be liable to the penalty prescribed in that behalf in Sec¬ 
tion 188 of the Indian Penal Code, and the order shall be made absolute. 

[1882 — S. 136i 1872 — S. 525; 1861 — S. 311.] 

137. Procedure where he appears to show cause.—(1) If he appears and 
shows cause against the order, the Magistrate shall take evidence in the matter as 
in a summons-case. 


(2) If the Magistrate is satisfied that the order is not reasonable and proper, 

no further proceedings shall be taken in the case. 

(3) If the Magistrate is not so satisfied, the order shall be made absolute 

[1882 — S. 137 — Same; 1872 — S. 527; 1861 — S. 313.] 


Section 135 — Note 1 (contd.) 

Older and ask for the appointment of 
a jury. Section 135 gives such party 
the right to adopt either of these al¬ 
ternatives. If he adopts the former, the 
magistrate is bound to take action 
under Section 137 and if he adopts the 
second the magistrate is bound to take 
action under Section. 138- AIR 1960 Pat 
539 (540) 1960 Cri LJ 1489 = 1960 

BLJR 349. 

Section 136 — Note 1 

(1) The provisions of this section are, 

consequently, stringent, the intention of 
the law being to create facilities for con¬ 
ditional orders becoming final without 
needless delay and thereby prompt¬ 
ly to ensure public safety. (1889) 12 

Mad 475 (478) (DB). 

(2) This section has no application 
where the person against whom an 
order under Section 133 has been made 
appears and shows cause under Sec. 135. 
AIR 1922 All 335 (336) = 25 Cri L Jour 
266 ** (1876) 26 Suth WR (Cr) 7 (7) 
(DB). 

(3) No notice is necessary to be given 
to the person not complying with Sec¬ 
tion 135, l^fore he is prosecuted there¬ 
for. (1903f 8 Cri L Jour 151 (152) = 31 
Mad 280. 

(4) Where the order under Sec- 133 
is made absolute it is necessary that 
under Section 140, a notice should be 
given to the person that in case of dis¬ 
obedience of the order within a time 
fixed by the Court, he will be liable 
to the penalty under Section 188 of 
the Penal Code. (1908) 8 Cri L Jour 
151 (151) = 31 Mad 280. 

(5) Disobedience of the Magistrate's 
order cannot be held to take place till 
after the expiry of the term fixed in 
the order for carrying it out. 1882 All 
WN 232 (233). 

(6) A conditional order should, if the 
person against whom it was made, does 
not act in compliance with Sec. 135, 
be made absolute as early as possible 
after the date fixed for his appearance. 
AIR 1921 Bom 29 (30) = 22 Cri L Jour 
605 (DB). 

(7) Where a Magistrate is lawfully 
empowered to make an order under 


Section 133 and makes such order and 
the person against whom it was made 
does not act in one of the ways speci¬ 
fied in Section 135, it will be conclusive¬ 
ly presumed under this section that 
the order was correctly made. AIR 
1951 All 435 (Pr. 5) •* (1891) 13 All 577 
(579). 

(8) Where a Magistrate is not em¬ 
powered to pass the order at all, a 
failure to act in the manner prescribed 
under Section 135 will not, where a 
prosecution is instituted against such 
person under this section, disentitle him 
from questioning the validity of the 
order. (1898) 20 All 501 (506) (DB). 


(9) There is no express provision 
in the Code for setting aside orders ab¬ 
solute made ex parte, but on general 
principles Courts are entitled to set 
aside such orders, if they are satisfied 
with the reasons given for the absence 
of the party. AIR 1917 Pat 124 (125) 

= 19 Cri L Jour 214. 

(10) When an ex parte order absolu^ 
is set aside and cause is shown againp 
the conditional order, the Magistrate 
should proceed to record evidence as 
provided by Section 137 and that it is 
only thereafter that the Magistrate 
should make the order absolute or drop ^ 
the proceedings. AIR 1917 Pat 124 
(125) = 19 Cri L Jour 214. 

[But see AIR 1951 All 435 (Prs. 5, 

8 ).] 

SECTION 137 — SYNOPSIS 


1. Scope. 

2. “The Magistrate.” / 

3. “Shall take evidence In the 

matter.” 

4. “As in a summons-case.” 


5. 

6 . 


Burden of proof. 


Su 


If III 


ons to witnesses. 


7. Sub-section f2). 

8. “If the Magistrate is not so satis¬ 

fied.” 

9. “The order shall be made »»- 

solute.” 

10. Abatement of nuisance pending 
proceeding. 
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Section 187 — Synopsis (oontd«) 

!!• Effect of the order being made ab¬ 
solute. 

12. Jurisdiction of Civil Coprt to ques¬ 

tion order under this section. 

13. High Court’s powers of revision. 

1. Scope.-— ( 1 ) Where t'here is no 
reliable evidence in inquiry about pub¬ 
lic right in support of denial of the 
right the procedure in this section is to 
be adopted. AIR 1951 Trav-Co 228 
{Pk*. 2) = ILR (1951) Trav-Co 123 = 
52 Cri L Jour 1250 *• AIR 1949 Cal 583 
(Pr. 6) = 51 Cri L Jour 125 (DB) ** 
AIR 1938 All 653 (654) = 40 Cri L Jour 
143 AIR 1930 Pat 639 (640) = 38 Cri 
L Jour 29 ** 1968 Raj LW 244 (246) ** 
AIR 1960 Pat 539 (540) = 1960 BLJR 349 
= 1960 Cri LJ 1489 •* AIR 1970 Pat 207 
(?07). 

(2) Where the way alleged to have 
been encroached upon was a P. W. D. 
road and this fact was not in contro¬ 
versy between the parties, it was held 
that the procedure of the Magistrate -in 
taking up forthwith the enquiry under 
this section was only an irregularity not 
aflecting the merits* AIR 1943 Pat 
3 (4) = 43 Cri L Jour 923. 

(3) Where there is reliable evidence 

in support of the denial of public right 

the proceedings under this chapter 

should be stayed until the matter of 

the existence of such right is decided 

by a competent Civil Court. AIR 1953 

Mad 674 (Pr. 7) = 1953 Cri. L Jour 

1201 ** AIR 1939 Mad 465 (466) = 40 

Cri L Jour 813 ** 1968 Cri LJ 825 (827- 

828) (Goa) *♦ (1963) 1 Mad LJ 418. 

• 

(4) The provisions of this chapter are 

not intended to apply to cases where 
the party has a bona fide claim of title. 
AIR 1953 Mad 674 (Pr. 7) - 1953 Cri 
L Jour 1201 ♦* AIR 1923 Oudh 152 
(153) = 24 Cri L Jour 635 •* AIR 1933 
Cal 790 (791) = 35 Cri L Jour 89 (DB) 
•* (1960) 1 Ker LR 66 = 1960 Ker LJ 

160. (Existence of public right — Ab¬ 
sence of evidence in support of denial 
— ^Enquiry under Section 137 not per¬ 
missible.) 

2. “The Magistrate.**— (f) The 

word ‘‘Magistrate”in the section will 
Include both the Magistrate who made 
the order and the Magistrate before 
whom the party is required to appear 
under Section 133. (1899) 2 Weir 61 

(61J •• (1904) 1 Cri L Jour 669 (671) = 
16 Bur LR 130 *• (1886) 9 Mad 201 

(202) (DB) •* (1898) 25 Cal 278 (280) 

(DB). (9 Mad 201 , Followed.) •* AIR 

1924 Pat 418 (419) « 24. Cri L Jour 690. 

( 2 ) rniough a Magistrate of. the second 
®las8 is not competent to make a 
conditional order under Section 133 , he 
tte final order under this sec. 
-w case is transferred to him 
Wilfiatfrtrate maHine the condi- 


tional order. AIR 1945 Pat 334 (336) 
« 24 Pat 16 (DB). 

(3) Proceedings imder Section 133 
have to start before a Magistrate named 
in the conditional order and have 
to be continued before that Magistrate. 
If after conclusion of inquiry under 
Seqtioh 139-A the Magistrate is unable 
to ‘ continue them the proceedings 
thereafter become incompetent. AIR 
1956 Cal 220 (221) = 1956 Cri L Jour 
614. 


3. “Shall take evidence in the 
matter,”— ( 1 ) The provisions of this 

section are mandatory. AIR 1917 Cal 
800 (800) = 18 Cri L Jour 738 (DB) 
AIR 1949 Cal 57 (57) = 49 Cri L Jour 
608 *• AIR 1948 Oudh 19 (20) = 48 Cri 
L Jour 666 ** AIR 1936 Pat 577 (578) = 
37 Cri L Jour 1159 ** AIR 1939 Bom 
92 (93) = 40 Cri L Jour 444 (DB) *'* 
AIR 1926 All 193 (193) = 27 Cri L 

Jour 276 •* 1966 Cur LJ 653 (Punj). 

(2) The Magistrate cannot make a 
conditional order absolute merely— 

' (a) on _the result of his local inspec¬ 

tion. AIR 1939 Bom 92 (93) = 
40 Cri L Jour 444 (DB) ** AIR 
1959 Cal 574 (576) = 1959 Cri 

L Jour 1066 ** AIR 1926 All 193 
(193) = 27 Cri L Jour 276 ** 

AIR 1919 Pat 172 (173) = 20 Cri 

L Jour 217 ** 1962 (2) Cri LJ 426 
(427) = 1961 Ker LT 617. 

(b) on his personal opinion. AIR 
1916 Mad 304 (304) =* 16 Cri L 
Jour 207 (207) AIR 1927 All 
825 (826) = 28 Cri L Jour 510. 

(c) on the report of a tahsildar or 

panchayatdar. AIR 1926 All 193 
(193) = 27 Cri L Jour 276 ** AIR 
1927 Oudh 26 (27) = 27 Cri L 

Jour 1254. 

(d) on arbitration, even if the par¬ 
ties consent thereto. AIR 1927 
All 267 (268) = 28 Cri L Jour 159 
** AIR 1917 Cal 800 (800) = 18 
Cri L Jour 738 (DB) ** AIR 1917 
Cal 207 (208) = 17 Cri L Jour 
409 (DB). 

(e) on the evidence recorded or in- 
formation or report received at 
the time of the conditional order* 
AIR 1939 Bom 92 (93) = 40 Cri 
L Jour 444 (DB) ** AIR 1917 Cal 
M7 (208) = 17 Cri L Jour 409 
(DB). 


(3) The Magistrate cannot refuse to 
t^e evidence on the ground that the 
objections were filed beyond the time 
allowed, provided they are filed be- 
fore the case is taken up. (1868) 10 
Suth ^ jCr) 27 (27) (DB) •* (1877) 26 
Suth WR (CD 7 (7) (DB). 

(4) The fixing of an arbitrary time 
limit for the cross-examination of witr 
n^es is improper. AIR 1921 Cal 118 
fll8) = 22 Cri L Jour 524 (DB). 
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Section 137 — Note 3 (contd.) 

(5) Denial of public right only with 
respect to part of way in question — 
Such denial enough for Section 139-A 
— Magistrate, after such denial being 
made, not recording finding under Sec¬ 
tion 139-A but examining witnesses and 
deciding case — Order of Magistrate 
without jurisdiction. 1969 Cri LJ 1461 
(1463) = 1969 Raj LW 332. 

(6) Complaint under Section 133 —• 
Complainant not leading any evidence in 
support of allegations — Nor making 
his own statement — Magistrate in¬ 
stead of stopping proceedings, examin¬ 
ing respondents and their witnesses — 
Course adopted held was in clear vio¬ 
lation of Sections 244 and 137 and as 
such the entire proceedings stood vitiat¬ 
ed. AIR 1969 Goa 74 (75, 76) = 1969 
Cri LJ 744. 

(7) The words ‘evidence in the 

matter’ in Section 137 (1) mean evi¬ 

dence of the complainant. 1968 Ker LT 
889 (892) = ILR (1969) 1 Ker 128 (DB). 

4. “As in a summons-case/*— (1) The 

opposite party may cross-examine the 
complainant’s witnesses and then pro¬ 
duce his evidence if so advised. (1909) 
10 Cri L Jour 297 (298) = 31 All 453 
(DB) AIR 1918 Mad 984 (984) = 18 
Cri L Jour 848 ♦* AIR 1925 All 614 

(614) = 26 Cri L Jour 905. 

(2) The magistrate has to take evi¬ 
dence in the manner as in summons 
case. He cannot without any reference 
to the evidence pass order hearing only 
arguments of counsel- (1965) I Law 
Rep 870 (871) (Mys). * 

5. Burden of proof.— (1) The burden 

of proof in an inquiry under this sec. 
tion is on the prosecution. AIR 1939 
Bom 92 (95) = 40 Cri L Jour 444 (DB) 

AIR 1936 Pat 639 (640) — 38 Cri L 
Jour 29. 

(2) Section 137 contemplates proof not 
of reasonableness and propriety of the 
cr»nditional order passed but of its 
unreasonableness and impropriety. The 
direction in Clause (1) of Section 137, 
Cr. P. Code that the Magistrate shall 
take evidence in the matter as in a 
summons-case, in the light of the pro¬ 
visions in Clauses (2) and (3)'^ means 
only that the mode of taking evidence 
in an enquiry under the section shall 
be as provided in Chapter XXV of the 
Code for a summons case. It gives no 
clue as to the onus of proof. 1966 Ker 
LT 1100 = 1967 MLJ (Cri) 163. 

6. Summons to witnesses.— (1) The 

person proceeded against under the sec¬ 
tion is entitled to apply to the Court 
to compel the attendance of his wit¬ 
nesses by issuing summons and the 
Court should issue summons to wit¬ 
nesses, if necessary. (1902) 6 Cal WN 


548 (550) (DB) ** (’03) 13 Cal WN 
ccixxxiii. > 

7. Sub-section (2).— ( 1 ) The dropping 
of proceedings initiated by an brder 
under Section 133 can be done only 
after the evidence is recorded under 
sub-section (J) and the Coui^ is satis¬ 
fied on such evidence that the prelimi¬ 
nary order was not reasonable and 
proper. AIR 1920 Cal 834 (834, 835) « 
22 Cri L Jour 239 (DB). 

(2) The existence of a genuine dis¬ 
pute as to title suitable, for decision by 
a Civil Court may be sufTiclent to show 
that the order was not reasonable and 
proper within the meaning of this sec- 
tion. AIR 1923 Oudh 152 (153) = 24 
Cri L Jour 635 ** AIR 1923 Oudh 22 
(23) ^ 24 Cri L Jour 694 *• AIR 1921 
Cal 118 (118) = 22 Cri L Jour 524 (DB). 

(3) Order passed by Magistrate under 
Section 137 (2) — Failure of Magistrate 
to hold enquiry under Section 139-A (1) 
— Complainant cannot take advantage 
of such omission for setting aside'order. 
1964 (1) Cri.LJ 125 (126) = 65 Pun LR 
723. 

8. “If the Magistrate Is not so satis¬ 
fied.”— ( 1 ) Where the party appears 
to show cause against the preliminary 
order and the enquiry is started under 
this section, the Magistrate cannot, even 
if the party failed to appear at a subse¬ 
quent hearing, make the order absolute 
without any evidence- (1900) 2 Bom LR 
818 (819) (DB). 

(2) Where the party proceeded 
against is required to appear before the 
Magistrate who made the conditional 
order, the latter must hinoself take the 
evidence and cannot forward the pro¬ 
ceedings to another Magistrate for 
taking evidence, and then act upon the 
evidence so taken. AIR 1949 Cal 637 
(Prs. 13, 14) = ILR (1950) 2 Cal 365 *= 
51 Cri L Jour 205 ** AIR 1922 Bom 384 
(384) = 23 Cri L Jour 587 (DB). 

9. “The order shall be made ab¬ 
solute.”— (1) If no preliminary order 
exists or if the preliminary order was 
itself illegal as being made without 
jurisdiction, or too Vc^gue and indefi¬ 
nite, it cannot be made absolute under 
this section. AIR 1921 Bom 29 (30) * 
22 Cri L Jour 605 (DB) ♦* 1890 Rat 516 
(518) (DB) •* AIR 1952 Cal 127 (Pr. 5 
•* (1910) 11 Cri L Jour 213 (214) (DB) 
(Cal). 

(2) The Magistrate cannot, under this 
section, modify the provisional 
issued under Section 133. AIR 1952 Caj 
127 (Pr. 3). (AIR 1943 Mad 335 * 44 
Cri L Jour 545, Foil.; AIR 1925 AU 310 
= 26 Cri L Jour 731 (2). Not FoU.) 

AIR 1958 All 174 (175, 176) * 1958 Cn 
L Jour 314 AIR 1943 Mad 335 (3^ 
= 44 Cri L Jour 545 ** 1968 Pat 
228 (229) •* 1965 Mad LJ (Cri) 86 (Mj^- 
(Magistrate can either drop further pro* 
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Section 137 — Note 9 (contd>) 
ceedings or make the preliminary order 
absolute.) *• AIR 1964 Mys 52 (53) = 
1964 (2) Cri LJ 413 '=.^ (1963) 2 Mys hJ 
,39. 

< >(3) An order 1 cannot be made absolute 
except on clear proof that the act com¬ 
plained of la a nuisance and a removal 
thereof is quite necessary. 1888 Pun 
Re (CD'No. 17. p. 31 (32) (DB). 

(4) Where the Magistrate confirms an 
order under this section, he should lay 
‘down fully the grounds on which he 
acted, and in deciding on the objec¬ 
tions of the parties, he ought to record 
in ea6h case the grounds of his rejec¬ 
tion of such objection. (1869) 12 Suth 
WR^ (Cr) 24 (25) = 7 Beng LR 482n (DB) 

Air 1921 Cal 118 (118) = 22 Cri L 
Jour 524 (DB) •• AIR 1966 Tripura 
14 (15, 16) = 1966 Cri LJ 303. 

(5) A verbal order issued under Sec¬ 
tion 133 cannot amount to or have the 
force‘of an order made absolute under 
this section. AIR 1915 Cal 741 (742) = 
16 Cri L Jour 24 (D6). 

(6) The Magistrate cannot make an 
order. absolute under this section on 
grounds different from those on which 
the preliminary order under Section 133 
was issued. AIR 1952 Cal 127 (Pr 4) ** 
AIR 1920 Lah 258 (259) = 21 Cri LJ 
462. 

(7) Where the person against whom a 
conditional order is passed under Sec¬ 
tion 133 in respect of an alleged ob¬ 
struction appears and states that he 
has no objection to the removal of 
the obstruction, it is not enough simply 
to record such willingness. A substan¬ 
tive order for the removal of the ob¬ 
struction must be made. AIR 1936 Pat 
360 (361) = 37 Cri L Jour 846. 

(8) The fact that a Magistrate has 
made an order under Section 142 
which has been complied with does not 
preclude him from proceeding with the 
case and making a final order under 
this section. AIR 1936 Cal 692 (693) » 
38 Cri L Jour 173 (DB). 


(9) Where a Magistrate instead of 
transferring a case for disposal to 
another Magistrate by the conditional 
order under Section 133 itself, transfers 
it subsequently after the person appears 
and shows cause before him, the final 
order passed under this section by the 
Magistrate to whom the case is trans- 
lekred is ' not without jurisdiction. 
AIR 1945 Pat 334 (335) = 24 Pat 16 = 
47 Cri L Jour 29 (DB) ILR (1963) 

Cut 695. (Order cannot be quaslied by 
Magistrate in the absence of prejudice.) 

[See also 1966 All Cr R 378 = 1966 
All WR (HC) 666.1 

yo) Magistrate making conditional 
order under Section 133 .absolute with- 
^t; enquiry iu?fier Section 139-A though 
Opposite party raised objection in 


written statement that land in dispute 
was private property — Order is ultra 
vires. 1957 Cri L Jour 293 (293) (Raj) 
*4 1967 BLJR 498 (503) = ILR 46 Pat 




HC) 569 
All) *• 1962 


794 (DB) ** 1964 All WR 

(1963) 2 Cri LJ 542 (543) .. 

(2) Cri LJ 716 (717) = 1961 Raj LW 
631 ** AIR 1960 Tripura 3 (4) = I960 
Cri LJ 119 ** (1959) 1 Orissa JD 275. 

[See also AIR 1965 Pat 368 (368) = 

1965 BLJR 16 * 1965 (2) Cri LJ 397. 

(Action under Section 133 — Condi¬ 

tional order passed — Magistrate need 
not make further inquiry in order to 
be satisfied.)] 

(11) Final order under Section 140 
(1) passed forthwith after inquiry 
under Section 139-A is bad. i960 Cri 
LJ 334 = AIR 1960 Cal 157 (158). 

(12) Obstruction to public right ^ 

Denial of existence of public right _ 

Magistrate making a joint inquiry 
both under Sections 137 and 139.A and 
passing a composite order — Proceed¬ 
ings are irregular and final order pass¬ 
ed is not legal. 1964 (1) Cri LJ 248 
(249) « 29 Cut LT 523. 

(13) An order finally deciding a case 
must be self-contained and should be 
what IS called a speaking order. It 
must briefly give the facts of the case 
and embody the reasons for the deci- 
siori arrived at, lest it should be open 
to the charge that the judicial officer 
making the order did not apply his 
mind to the facts of the case or that 
his order is capricious and arbitrary 
AIR 1963 Punj 124 (125) = 1963 (1) Cri 
LJ 314 = 1962 Cur LJ 524. 

^ magistrate who makes the 

conditional order absolute under Sec- 
• cannot do so without tak- 

mg the evidence of the party at whose 
i passed the conditional order. 

Klf 1 

10. Abatement of nuisance pending 
proceeding.— (i) where, since the 
.condiuonal order under Section 133 was 
passed, the nuisance has ceased to exist, 
the order should not be made ab¬ 
solute. AIR 1936 Pat 577 (578) = 37 

Cn L Jour 1159. 

® Magistrate con- 
11 a conditional order , under this 

^ccessor in office cannot go 

?9?o‘"Su‘^h"f5 *‘5ouf' 9 ^ 

=24 cri I. 

12. Jurisdiction of Civil Court to 
question order under this section.— (1) , 

ini ^ order absolute \ 

fl section being questioned m 

( 130 ) ^ 176 
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138. Procedure where he claims jury.—(1) On receiving an application under 
Section 135 to appoint a jury, the Magistrate shall—* 

(a) forthwith appoint a jury consisting of an uneven number' of persons not 
less than five, of whom the foreman and one-half of the remaining 


Section 137 — Note 12 (contd.) 

(2) Order passed under Section 133 
or Section 137 — Suit by person affect¬ 
ed by order for declaration of his rights 
— Injunction cannot be issued to pre¬ 
vent operation of order. 1958 All WR 
(HC) 3. 

13. High Court’s powers of revi¬ 
sion.— (1) An order absolute under 

this section can be varied or confirmed 
by the High Court in revision- AIR 
1929 All 220 (222) = 30 Cri L Jour 670. 

(2) An order passed in contravention 
of the provisions of this section is not 
merely an irregularity within the 
meaning of Section 537 of the Code but 
is an illegal order made without juris¬ 
diction. AIR 1927 All 350 (351) = 28 
Cri L Jour 291 *• AIR 1948 Oudh 19 
(20) — 22 Luck 294 « 48 Cri L Jour 
666 ** 1968 Cri LJ 825 (827, 828) (Goa) 

1966 Cur LJ 653 (Punj) ** AIR 1960 
Tripura 3 (4) = 1960 Cri LJ 119. 

[But see AIR 1960 All 244 (245, 246) 
= 1960 Cri LJ 450. (AIR 1948 Oudh 

19, Diss.)] 

(3) The High Court will interfere in 
revision in the following cases— 

(a) Where the Magistrate fails to take 

evidence under this section but 
confirms an order on information 
which is not legal evidence. AIR 
1930 Lah 662 (664) = 31 Cri L 
Jour 880 ** AIR 1916 Mad 304 

(304) = 16 Cri L Jour 207 ** AIR 
1922 Oudh 29 (29) = 23 Cri L 

Jour 250 ** AIR 1927 All 350 (351) 
= 28 Cri L Jour 291. 

(b) Where the Magistrate calls upon 
the person served with notice to 
produce his evidence as if .the 
onus is on him and then consider¬ 
ing that that evidence is of no 
weight makes the order absolute. 
(1909) 10 Cri L Jour 297 (299) = 
31 All 453 (DB) ** AIR 1928 Cal 
96 (97) = 28 Cri L Jour 859 (DB) 
•* (1913) 15 Cri L Jour 23 (23) 
(All). 

(c) Where he confirms the prelimi¬ 
nary order on the evidence re¬ 
corded by another Magistrate. 
AIR 1922 Bom 384 (384, 385) = 
23 Cri L Jour 587 (DB). 

(d) Where he drops the proceedings 
under this section without re¬ 
cording evidence as required by 
sub-section (1). AIR 1920 Cal 
834 (834, 835) = 22 Cri L Jour 
239 (DB) •* AIR 1929 Cal 21 (21) 
= 30 Cri L Jour 973 (DB). 

(e) Where he does not allow suffi¬ 
cient opportunity to the party to 
show cause by arbitrarily fixing 


the time limit for the examina¬ 
tion of his witnesses or other¬ 
wise. (1907) 5 Cri L Jour 1 (2) 
(Lah) ** AIR 1947 Mad 243 (244) 
= 48 Cri L Jour 4 *• AIR 1928 
Cal 879 (879) 30 Cri L Jour 

622 (DB). 

(f) Where an order absolute is made 
without reasonable and sufficient 
grounds. AIR 1923 Oudh 22 (23) 
= 24 Cri L Jour 494 •* (1911) 12 
Cri L Jour 146 (148) (Lah). 

(g) Where the order contains no 

finding on the question of] bona 
fides of the objection of the party 
showing cause- AIR 1923 Pat 540 
(541) = 24 Cri L Jour 855 •• 

(1898) 2 Cal WN 554 (556). 

(h) Where he decides on the merits 
the question of title without leav¬ 
ing the same to the decision of 
a Civil Court. AIR 1930 Cal 486 
(486) = 32 Cri L Jour 33 (DB) 
•* (1905) 2 Cri L Jour 517 (518) 
= 28 All 98. 

(i) Where, when the opposite party 

denies the existence of a public 
right in respect of the place in 
question, the Magistrate instead 
of proceeding under Sec. 139-A, 
passes an order under this sec¬ 
tion after taking evidence on 
both sides. AIR 1939 Mad 465 
(466) = 40 Cri L Jour 813 •* AIR 
1936 Pat 360 (361) = 37 Cri L 
Jour 846. , 

(j) Where the preliminary order 
which is vague and indefinite is 
made absolute. AIR 1952 Cal 
127 (Pr. 5). 

(4) Where the Magistrate has dropp^ 
proceeding under sub-section (2), the 
High Court will not interfere and con¬ 
sider the value of evidence on wnicn 
the Magistrate decided so to act. (18oZ) 
8 Cal 683 (884) (DB). 

SECTION 138 SYNOPSIS 

1. Scope and object. 

2. “Forthwith appoint,” 

' 3. “The Magistrate.” 

4. “Uneven number of persons n®* 
less than five.” 

5. Nomination of members of Jory» 

how made. 

6. Duty of jurors. 

7. Summons to jurors. 

8. Fresh jury. 

9. Pendency of civil suits. 

10. Appeal and revision. 

1. Scope and object.— (1) 

visions for the appointment o* ® ^ 
are intended to operate as a cnecK 
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members shall be nominated by such Magistrate, and the other mem¬ 
bers by the applicant; 

(b) summon such foreman and members to attend at such place and time 

as the Magistrate thinks fit; and 

(c) fix a time within which they are to return their verdict. 

(2) The time so fixed may, for good cause shown, be extended by the Magis¬ 
trate. ^ 

[1882 — S. 138; 1872 — S. 523. Paras. 2 and 5 and S. 524; 1861 — S. 310.] 


Section 138 — Note 1 (contd.) 
the exercise of summary and arbitrary 
dealing with the rights of property. 
(1864-1866) 2 Bom HCR (Cr) 384 (386) 
(DB). 

(2) It is obligatory on the magistrate 
to first of all conduct an inquiry under 
Section 139-A in cases where the exist¬ 
ence of any public right in respect of 
ahy way or place is denied before hold¬ 
ing the enquiry under Section 137 or 
Section 138. ' But the irregularity 
could be cured by invoking the aid of 
Section 537. AIR i960 All 244 (246) = 
1960 Cri LJ 450 *• 1965 All WR (HC) 
800. 

[See also 1966 Cur LJ .653 (Pun.i).3 

2. **Forthwith appoint,”—. ( 1 ) When 
a person applies for the appointment 
of a jury, the Magistrate has no discre¬ 
tion to refuse to do so. (1909) 10 Cri 
L Jour 494 (495) (DB) (Cal) *• (1883) 2 
Weir 63 (63) • * 1887 Pim Re (Cr) 

No. 19. p. 39 (39) (DB). 

(2) Magistrate cannot decide the 
matter by making a local inquiry him¬ 
self. (1878) 2 Cal L Rep 509 (509, 510) 
(DB). 

(3) Even where the Magistrate finds 

that the person has no reliable evid¬ 
ence in support of the denial of the 
public right, the Magistrate is bound 
to appoint a jury where the party ap¬ 
plies for it- AIR 1941 Pat 370 (370) = 

42 Cri L Jour 784 ** AIR 1958 Pat 269 

(270) = 1958 Cri L Jour 664 •* AIR 

1933 Cal 318 (319) = 34 Cri L Jour 532 

(DB). 

[But see AIR 1954 All 14 (15) = 1953 
Cri L Jour 1876-3 

(4) “Forthwith” merely means as 
soon as it is reasonable. AIR 1923 Lah 
525 (527) = 24 Cri L Jour 457 (DB). 

(6) Proceedings under Section 133 — 
Party showing cause under Section 135 
— Magistrate must follow procedure as 
required by either Section 137 or Sec¬ 
tion 138. 1967 BLJR 498 (503) = ILR 

46 Pat 794 (DB) AIR 1970 Pat 207 
(207) ** 1964 All WR (HC) 481 := 1964 
All (Cri) R 331. 

(6) Party appearing before magistrate 
Person not questioned 'ghether he 

denied existence of public rl|ht in dis¬ 
pute — Order appointing jury is bad in 
laW. AIR 1960 Pat 539 (540) « 1960 
BLJR 340 » 1960 Cr LJ 1489. 

(7) Final order under Section 140 (1) 
passed forthwith * after inquiry under 


Section 139-A is bad — After magis¬ 
trate has found on enquiry that there 
is no reliable evidence in support of 
party's denial of the public right claim, 
ed he must proceed under Section 137 
or Section 138 and thereafter the 
magistrate must proceed under Sec. 139- 
AIR 1960 Cal 157 (158) = 1960 Cri LJ 
334. 

[See AIR 1965 Pat 368 (368) = 1965 
BLJR 16 = 1965 (2) Cri LJ 397.3 

3. “The Magistrate,”— (1) The 
Magistrate who passed the conditional 
order under Section 133 cannot refer 
the matter, for disposal to another 
Magistrate, if a jury is demanded. 
(1898) 25 Cal 278 (280) (DB) ** AIR 1927 
Pat 265 (266) = 28 Cri L Jour 910 ** 
AIR 1920 Mad 378 (378, 379) = 20 Cri 
L Jour 761 1966 All Cr R 378 = 1966 

All WR (HC) 656. 

(2) An application for appointment of 
jury can be made before magistrate 
who passed the conditional order. The 
magistrate to whom the proceeding is 
transferred cannot entertain such ap¬ 
plication. 1968 BLJR 492. 

4- “Uneven number of persons not 
less than five.”— (1) A jury of only - 

three persons will not be a properly 
constituted one and an order based on 
the verdict of such a jury will be in¬ 
valid. (1921) 22 Cri L Jour 511 (512) 
(DB) (Cal). 

(2) If one out of the five jurors dies, 
or is ill or refuses to act or for some 
other cause remains absent, the deci¬ 
sion of the jury will be wholly void and 
the Magistrate cannot act upon that 
finding- (1910) 11 Cri L Jour 402 (402) 
IDB) (Cal) 1901 All WN 30 (31) = 
23 All 159 (DB) *♦ (1885) 11 Cal 84 (85) 
'DB) ** (1886) 13 Cal 275 (279) (DB). 

5. Nomination of members of iury« 
how made.— (1) In making nomina¬ 
tions of the jurors and of the foreman, 
the following should be noted by the 
Magistrate : 

(a) The Magistrate cannot delegate 
the function to anyone else. 1889 
Rat 460 (460) (DB). 

(b) He can nominate neither less than 
half the number of jurors nor the 
entire jury himself. (1881) 10 Cal 
L Rep 193 (196). 

(c) He cannot nominate entire jury 
himself. AIR 1928 Lah 187 (188) 

= 28 Cri L Jour 1036. 


V 
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139. Procedure where jury finds Magistrate’s order to be reasonable._(1) If 

the jury or a majority of the jurors find that the order of the Magistrate is reason¬ 
able and proper as originally made, or subject to a modification which the Magis¬ 
trate accepts, the Magistrate shall make the order absolute, subject- to such modi- 
fiction (if any). 

(2) In other cases no further proceedings shall be taken under this Chajjter. 

[^882 — S. 139; 1872 — S. 523, Paras. 3, 5 and S. 526; 1861 --- S. 312»] 


Section 138 — Note 5 (contd-) 

(d) He should exercise his own dis¬ 

cretion and should not merely ac¬ 
cept the persons put forward by 
the complainant. AIR 1929 Bom 
79 (80, 81) = 30 Cri L Jour 785 
(DB) ** (1896) 23 Cal 499 (501) 

(DB). 

(e) He should not select persons who 

will be interested in upholding 
his conditional order. (1899) 26 
Cal 869 (870) (DB) ** AIR 1931 
All 257 (258) = 32 Cri L Jour 

565. 

(f) He should not select friends and 

supporters of the complainant. 
AIR 1914 All 491 (492) *= 16 Cri 
L Jour 40 AIR 1954 All 247 

(249) = 1954 Cri L Jour 498. 

(g) The complainant and his wit¬ 
nesses must not be appointed. 
(1874) 22 Suth WR (Cr) 47 (47, 
48) (DB). 

(2) Any irregularity with regard to a 
nomination of the jury invalidates the 
proceedings and cannot be cured under 
Section 537- AIR 1930 Pat 199 (200) = 
31 Cri L Jour 53. (The point was rais¬ 
ed but not decided.) ** AIR 1929 Bom 
79 (80) = 30 Cri L Jour 785 (DB).' 

[But see AIR 1933 Pat 676 (677) = 35 
• Cri L Jour 54.] 

(3) The Magistrate has no jurisdic¬ 

tion to veto the nomination by the ap¬ 
plicant of any person as a juror. 
1897 Pun Re (Cr) No. 4, p. 7 (8) ♦* 

(1874) 21 Suth WR (Cr) 43 (43, 44) 

(DB). 

(4) The appointment of the jury can¬ 
not be made by ballot from the ordi- 
nary list of jurors* (1871) 7 Beng LR 
516 (533) (DB). 

(5) Every appointment or cancella¬ 
tion of appointment of the jury should 
be made in the presence of parties. 
(1880) 5 Cal 875 (876) (DB). 

6. Duty of jurors.— (1) The jurors 

should act together and should give 
their verdict of deliberation; they 
should not act like partisans. (1896) 
18 All 158 (159) ** (1875) 25 Suth WR 
(Cr) 4 (5) (DB). 

7. Summons to jurors— (1) The 

time when and the place where the 
juror is to attend should be specifical¬ 
ly mentioned in the summons. (1882) 5 
All 7 (8). 

8. Fresh jury.— (1) Magistrate may 

appoint a fresh jury for the following 
reasons : 


(a) Juty perversely refusing to re¬ 

turn verdict. AIR 1922 All 297 
(297} = 23 Cri L Jour 276 *• 

(.1885) 11 Cal 84 (85) (DB).r^ 

(b) Jury failing to send verdict with¬ 
in the time allowed. (1908) 8 

Cri L Jour 233 (234, 235) (DB) 
(Cal). 

(c) Where the report of the jury is 

defective and illegal becaiLise 'of 
the non-participation of. of 
the jurors. AIR 1920 Cal 161 
(161) = 21 Cri Lf Jour 448 

(DB). 

9. Pendency of civil suits.-— (1) 
Pendency of civil suit in respect of we 
right will not preclude a Magistrate 
from continuing the proceedings under 
this section. AIR 1933 Cal 318,i(319)- = 
34 Cri L Jour 532 (DB). 

(2) When there is no proof of 
urgency or imminent danger to the 
public interests, it is improper for a 
Magistrate to act under this " section 
pending a civil suit in respect of the 
right. 1897 Pun Re (Cr) NO. 4, p. 7 
(9). CO ■> 

10. Appeal and revision.— ^(1) The 
High Court can call for records and 
revise the orders passed under this 
section. (1874) 21 Suth WR (Cr) 43 (43) 
(DB). 

SECTION 139 — SYNOPSIS K 

1. Scope. 

2- *^Majority of the jurors.** 

3. Procedure to be adopted by the 

jury. 

4. Objection to the finding of ^he 

jury. 

5. *^Magistrate shall make the order 

absolute.*’ 

6. “In other cases.** 

7* Appeal and revision. 

1. Scope.— (1) It is only when a 
Magistrate is sitting with a jury that 
he has power to modify an order under 
Section 133 before making it absolute. 
He has no such power when he acts 
singly under Section 137. AIR l»4o 
Mad 335 (336) = 44 Cri L Jour 545. 

2. “Majority of the jurors.^— (1) 
Where fiiSs persons are nonninated as 
jurors and one or more of them do rwt 
take part in the inquiry and report the 
verdict of those who take part is 

a finding of a “majority”. AIR 
Pat 468 (469) = 43 Cri L Jour 423 
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* 

•[139A. Procedure where existence of public right is denied.^!) Where an 
order is rnade under Section 133 for the purpose of preventing obstruction, nuisance 
or danger to the.public in the use of any way, river, channel or place, the Magis- 

1920 Mad 378 (379) = 20 Cri L Jour 

,761. 


Section 139 — Note 2 (contd.) 

1967 All WR (HC) 856 =* 1967 All Cri 
R 558 •• AIR 1960 Pat 539 (540) = 1960 
Cri LJ 1489 = |960 BLJR 349- 
' ' (2) vThere a person who hs(s already 
e^tpressed his opinion on the matter in 
question is included in *the jury, the 
verdict of the jury or of a majority 
of the jurors is illegal and cannot be 
acted upon. AIR 1940 Pat 717 (717) = 
42 Cri L Jour 202. 

(3) 'Disobedience of an order made 
absolute on the verdict of an irregular¬ 
ly constituted jury cannot be punish¬ 
ed under Sec, 188. Penal Code. (1881) 
10 Cal L Rep 193 (196). 

(4) Three of seven jurors appointed 
found that the order was reasonable 
and the other three found that it was 
unreasonable. The remaining juror 
found that the order was not necessary. 
Held that the majority of the jury must 
be deemed to be against the order. 
(1876) 25 Suth WR (Cr) 31 (32) (DB). 

^ (5) Section 139 envisages only some 
modification of the conditional order 
by the Magistrate in compliance with 
the opinion of the jury and not a 
wholesale change- AIR 1967 Goa 1 = 
1967 Cri LJ 49 (FB). 

Procedure to be adopted by the 
jury.— (1) The jury is not bound to 

take evidence in arriving at a finding. 
(1908) 8 Cri L Jour 1 (3) = 30 All 

364. 

[But see (1899) 26 Cal 869 (870) (DB) 
** (1902) 6 Cal WN 886 (887) (DB).] 

(2) Where the jurors do not consult 
together but deliver separate and in¬ 
dependent opinions or where some of 
the jurors blindly follow the opinion 
of their fellow jurors the finding of 
the jury is illegal. (1896) 18 All 158 
(159) ** (1876) 25 Suth WR (Cr) 4 (5) 
(P>B). 

(3) The recommendations of the jury 

can only be enforced under Sec- 140, 
sub-section (2) and they do not by 
themselves constitute a contract be- 
tween the parties. AIR 1916 Pat 
264 (266) = 18 Cri L Jour 305. 

4, Objection to the ^ finding of 
jury.— ( 1 ) Objections to the finding 
of the jury should be specific and such 
as to justify the conclusion that 
the jury , did not in fact apply a judicial 
discretion to the case, or that the ver¬ 
dict Wcis such as the jury could not 
have arrived at by a proper exercise 
*of discretion upon the materials before 
them. (1875) 23 Suth WR (Cr) 15 (IS) 
^(DB). 

8* **Magistrate shall make the order 
gbsolpte.!— (1) The Magistrate cannot 

traASfer t^e case to any other Magis- 
^ate After appointing the jury. AIR 


(2) If the jury or the majority of the 
jurors find that the order is reasonable 
and proper, the Magistrate is bound to 
make the order absolute. ( 1874 ) 22 

Suth WR (Cr) 86 (86) (DB) (1877) 

1 Shome LR 11 (12) (1882) 2 Weir 

59 (59) (1909) 10 Cri L Jour 210 (211) 
(DB) (Cal). (He cannot refuse for any 
reason.) 

(3) If the jury or the majority of 
jurors do not find the order to be rea¬ 
sonable and proper, the order cannot 
be made absolute. (1906) 10 Cal WN 
Ixxxvii (DB) ** AIR 1955 Cal 579 (580) 
= 1955 Cri L Jour 1479 ** (1901) 5 Cal 
WN 566 (567). 

(4) If modifications are suggested by 

the jury and the Magistrate accepts 
such modifications, the original order 
can be made absolute only with those 
modifications. AIR 1925 Cal 399 (400) 
= .26 Cri L Jour 517 (DB). ' 

(5) If a person against whom a preli¬ 

minary order under Section 133 has 
been passed wants it to be modified, he 
should apply under Section 135 for the 
appointment of a jury and then the 
.Magistrate sitting with the jury can 
pass an order under Section 139 modify¬ 
ing the preliminary order if the majo- 
rity of the jurors are in favour of it 
AIR 1958 All 174 (176) « 1958 Cri L 

Jour 314. 

6. “In other cases.”— ( 1 ) The Magis¬ 

trate should not take further proceed¬ 
ings where the jury finds the order un¬ 
reasonable or recommends some modi¬ 
fications which he does not accept. 
AIR 1943 Mad 113 (114) = 43 Cri L 
Jour 314 ** (1874) 21 Suth WR (Cr) 10 
(10) (DB) ** (1874) 1887 Rat 336 (336) 
(DB). 

(2) Where the jury defectively consti¬ 
tuted or where the jury in giving the 
verdict exceeds its functions in material 
respects, the verdict is illegal and the 
Magistrate should appoint a fresh 
jury. AIR 1940 Pat 717 (718) = 42 Cri 
L Jour 202. 

7. Appeal and revision.— (i) No ap¬ 

peal lies from the decision of a jury 
appointed to consider whether the order 
of the Magistrate is reasonable and pro¬ 
per. (1871) 16 Suth WR (Cr) 56 (57) 

(2) The District Magistrate has no 
jurisdiction to call for the records of 
the jury and examine the same under 
Section 435. 1887 Rat 336 (336) (DB). 

SECTION 139-A — SYNOPSIS 

1. Scope and object. 

2* The Magistrate shall questmn as 
to existence of public right. 

3. “Shall enquire into the matter.” ^ 
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trate shall, on the appearance before him of the person against whom the order 
was made, question him as to whether he denies the existence of any public right 

"I place, and if he does so, the Magistrate 

shall, before proceeding under Section 137 or Section 138, inquire into the matter. 

(2) If in such inquiry the Magistrate finds that there is any reliable evidence 
in support of such denial, he shall stay the proceedings until the matter of the 
existence of such right has been decided by a competent Civil Court; and if he 

niids that there is no such evidence, he shall proceed as laid down in Section 137 
or oection 138, as the case may require* ^ 


*• ^ person who has, on being quesHoned by the Magistrate under sub-sec¬ 

tion (1), failed to deny the existence of a public right of the nature therein re¬ 
ferred to, or who having made such denial, has failed to adduce reliable evidence 
in support thereof, shall not in the subsequent proceedings be permitted to make 
any such denial, nor shall any question in respect of the existence of any such 
public nght be inquired into by any jury appointed under Section 138.] 

[*J This section was newly inserted by the Code of Criminal Procedure (Amendment) 
Act, 1923 (XVIII of 1923), Section 26. 


Section 139-A — Synopsis (contd.) 

4. Delegation of enquiry. 

5. Reliable evidence — Sub-sec. (2). 

6. “Shall stay proceedings.** 

7. Until decided by a competent Civil 

Court. 

8. Procedure where there is no re¬ 

liable evidence. 

Consequences of failure to deny the 
public right. 


All Cri R 535 ** AIR I960 Ker 211 

(212) = 1959 Ker LT 1300 — 1960 Cri 
LJ 904. 

(4) If instead of staying the proceed¬ 
ings, the Magistrate were to try and 
weigh the evidence in order to deter¬ 
mine the truth of the denial, his subse¬ 
quent proceedings would be a nullity. 
AIR 1945 Nag 226 (227) = ILR (1945) 

Nag 461 = 47 Cri L Jour 217. 


10. Revision. 

1- Scope and object.— ( 1 ) Under the 
present section it is not necessary that 
the claim set up by the party proceed¬ 
ed against should be bona fide. AIR 
1952 All 215 (Pr. 8) = ILR (1951) 2 All 
609 = 1952 Cri L Jour 407 (DB). 

[But see AIR 1945 Nag 226 (229) = 
ILR (1945) Nag 461 = 47 Cri L Jour 
217. (The denial of public right must 
be made in good faith. If it is only 
made as a pretext to oust the jurisdic¬ 
tion of the Magistrate, Section 139-A 
will not apply. AIR 1933 Nag 267 = 
35 Cri L Jour 145, Referred.)] 


(5) This section does not apply to 

the cases where the party admits the 
public right but denies only the fact of 
obstruction. AIR 1945 Nag 226 (227) = 
ILR (1945) Nag 461 = 47 Cri L Jour 217 
** 1954 Raj LW 752 (752) •* AIR 19^ 
Pat 409 (409) AIR 1926 All 157 (157) 

= 27 Cri L Jour 27 ** AIR 1929 Cal 

507 (508) = 31 Cri L Jour 973 (DB). - 

[See also AIR 1943 Pat 32 (33) = 43 
Cri L Jour 903 ] 

(6) The right d.enied must clearly be 
the right which is said to have been ob¬ 
structed. AIR 1945 Nag 226 (227) = 
ILR (1945) Nag 461 = 47 Cri L Jour 
217. 


(2) Where the existence of the pub¬ 

lic right is denied, the Magistrate is 
to inquire into the matter and if in 
such enquiry, there is reliable evidence 
in support of such denial, the proceed¬ 
ings should be stayed. AIR 1951 Pat 
311 (Pr. 2) 1965 All LJ 241 = 1965 

All WR (HC) 262 ** AIR 1965 Pat 368 
(368) = 1965 BLJR 16. 

(3) The object of this section is to 

prevent the Magistrate from instituting 
an elaborate enquiry with regard to 
the rights of the parties. AIR 1952 All 
215 (Pr. 30) = ILR (1951) 2 All 609 = 
1952 Cri L Jour 407 (DB) ♦♦ AIR 1941 
Pat 38 (39) = 42 Cri L Jour 34 ** 

(1941) 42 Cri L Jour 413 (413) *• AIR 
1931 Cal 2 (3) = 32 Cri L Jour 189 

(DB) ** 1965 All WR (HC) 800 = 1965 


(7) It is not necessary that the denial 

should be a denial of the existence of 
the entire public right. The denial of 
the public right in the piece of land 
said to have been encroached upon, is 
denial of the existence of the public 
right qua that piece of land and is suffi¬ 
cient to attract the application of this 
section, AIR 1952 All 215 (Pr. 16) - 

ILR (1951) 2 All 609 = 1952 Cri L Jour 
407 (DB). 

(8) Order under Section 133 passed 
and appearance by party — Procedure 
under this section should be followed 
before proceeding under Section 137 and 
138. AIR 1951 Trav-Co 228 (Pr. 2) 
= ILR (1951) Trav-Co 123 « 52 Cri L 
Jour 1250 *• 1968 Cri LJ 825 (827. 828) 
(Goa) ♦* 1964 All Cri R 405 = 1964 All 
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, Section 139A -- Note 1 (contd.) 

WR (HC) 569 •* 1962 (2) Cr LJ 716 

(7U) = 1961 Raj LJ 631 •* AlR 1960 
Cal 157 (158) =* 1960 *Cri LJ 334 AIR 
1960 Tripura^ 3 (4) = 1960 Cri LJ 119 
•* (1959) 1 0rissa JD 275. 

[See AIR 1965 Tripura 38 (39) = 

1965 (2) Crl LJ 420 •• 1964 (1) Cri LJ 
248 (249) = 29 Cut LT 523.3 

(9) The fact that the Magistrate 
found under Section 139.A that there 
was no reliable evidence in support of 
the denial of the public right does not 
disentitle the party from claiming the 
enquiry under Section 137 or Sec. 138. 
AIR 1941 Pat 370 (370) = 42 Cri L Jour 
784 •• AIR 1958 Pat 269 (270) = 1958 
Cri L Jour 664 ** AIR 1933 Cal 318 
(319) = 34 Cri L Jour 532 (DB). 

(10) The section does not enable the 
complainant to compel the Magistrate 
to hold an inquiry into the rights of the 
parties concerned. AIR 1937 All 785 
(786) = 39 Cri L Jour 148. 

The Magistrate shall question as 
to esdstence of public right.— (i) The 
provisions of this section are mandatory 
and on the appearance of the party the 
Magistrate should question him without 
waiting for the objection being raised 
by the party as to whether he denies 
the existence of the public right. AIR 
1941 Pat 38 (39) = 42 Cri L Jour 34 *• 
AIR 1954 Orissa 210 (210) = 1954 Cri 
L Jour 1422 (DB) ** 1968 Cri LJ 1518 
(1519) = 1968 Mad LJ (Cri) 239 

(1961) 65 Cal WN 1244 *• AIR 1960 Punj 
377 (378, 379) ^ 62 Pun LR 89 = 1960 
Cr LJ 993. 

(2) The provision regarding question, 
ing in Section 139-A (1) is not manda¬ 
tory but merely directory. AIR 1960 
AU 436 (437) =» 1960 All LJ 64 = 1960 
Cri LJ 879 *• ILR (1962) 1 Ker 609 •• 
AIR 1960 All 244 (245) = 1960 Cri LJ 
450. (AIR 1948 Oudh 19 and AIR 1947 
Oudh 65, Diss.) 

(3) If instead of ascertaining whether 
the party denies* the existence of any 
public right the MagLstrate hears the 
evidence of both parties and passes a 
final order under Section 137, the order 
cannot be supported. AIR 1954 Orissa 
210 (210) = 1954 Cri LJ our 1422 (DB). 


(4) Where the party admits the pub¬ 
lic right but dexiies only the obstruc¬ 
tion. omission to question him is only 
an Irregularity within the meaning of 
Section 537. AIR 1943 Pat 3 (4) = 43 
Cri L Jour 923 •• (1958) 24 Cut LT 473 
(«4) •• AIR 1929 Cal 507 (507, 608) =» 
31 Cri L Jour 973 (DB). 

(5) When a party, on appearance, 
pjuU in a statement denying the exist- 
^e j>f any public right, it Is not neces- 
■aiy Ipf the Magistrate to put any ques- 

In that respect;. AIR 1945 Pat 309 

•• ( 1 ) 

819 (820) 1962-2 Ker LT 420. 



(6) The section does not say that 
the opposite party must be examined 
personally and if exemption is granted 
to the opposite party then it would be 
enough to examine the counsel appear- 

5^/1^!'* 1958 Tripura 

17 (18) = 1958 Cri L Jour 695. 

opposite party in his 
written statement expressly denied the 
existence of a public way and his per- 
?PPearance had been dispensed 

^ quite un 

necessary for the Magistrate formally 

to question the lawyer of the opposite 
party regarding whether his client de- 
nied the existence of the public 
ILR (1951) 1 Cal 126 (129). 

(8) Where the written statement was 
anmiguous on the question of denial of 
public right and the Magistrate put the 

hearing, it was 
held that though the Magistrate was 
technically wrong, it was a curable ir. 
fffylsrily. AIR 1945 Nag 226 (228) = 
ILR (1945) Nag 461 = 47 Cri L Jour 

aX f • 

(9) Whether a right is public right 

decided jon the facts of each 
case. The best criterion is to see whe- 
ther the right is vested in such a large 
number of persons as to make them 
unascertamable and to make them a 
con^unity or class. AIR 1939 Pat 460 
(461) = 40 Cri L Jour 837 (DB). 

enquire into the matter.”— 
(1) The Magistrate should enquire into 
the matter to find out if there is re. 
liable evidence in support of the denial 
of public right and not whether the 

AIR 1963 Cal 790 
(790, 791) = 35 Cri L Jour 89 (DB) ** 
AIR 1959 Pat 81 (82) = 1959 Cri L Jour 

^970 Pat 207 (207 2 W *" 

1965 All LJ 241 == 1965 All WR (HC) 

Cri = ^963 (1) 

« to be kept quite 
enquiry which may 
Under Section 137 if the 
Magistrate finds that there is no prima 
facie reliable evidence in support of the 
d6nial 0 / the public riffht Alft T 09 ft 
Cal 879 (879) 30 CrlTjour 622 (DB) 

[See also AIR 1958 Oudh 19 (201 » 

22 Luck 294 = 48 Crl L Jour 666 3 ’ 

(3) The Magistrate is left with an 
absolute discretion as to how far he will 
go or upon what materials he will act in 

considering the case in support of the 
T ^950 Orissa 203 (Pr. 6) = 

?22li - ”^9 All 220 

{^Zl) — 30 Cri Xi Jour 670 ♦♦ atr 

1948 All 115 (116) = 49 Crl L Jou^23 

»7r t&‘ 


\ 
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Section 139A — Note 3 (contd.) 
is reliable evidence in support of 
the denial and not that the non¬ 
existence of the public right should be 
proved. AIR 1936 All 356 (357) = 37 
Cri L Jour 343 ** AIR 1959 Pat 81 (83) 
= 1959 Cri L Jour 230 ILR (1951j 1 
Cal 126 (130) ** 1968 All Cr R 26 = 1968 
All WR (IIC) 21 1966 Cur LJ 653 

(Punj). 

(5) The party denying the public 
right must be called upon to produce 
evidence in support of such denial and 
such evidence must be - legal evidence. 
AIR 1931 Cal 527 (527) = 32 Cri L Jour 
1187 (DB) AIR 1959 Pat 81 (82) = 
1959 Cri L Jour 230. 

(6) The Magistrate may allow the 
cross.examination of witnesses adduced 
in support of the denial. AIR 1938 All 
653 (654) = 40 Cri L JOUr 143 ** AIR 
1948 All 115 (116) = 49 Cri L Jour 23 
= ILR (1947) All 735 ** AIR 1931 Cal 
527 (527) = 32 Cri L Jour 1187 (DB). 

(7) The enquiry being of a summary 

character it is not intended that the 
party complaining of obstruction should 
be required to adduce evidence to 
counteract the evidence in support of 
the denial- AIR 1938 All 653 (654) = 49 
Cri L Jour 143 ** AIR 1959 Pat 81 (83) 
= 1959 Cri L Jour 230 ** AIR 1943 
All 115 (116) = ILR (1947) All 735 = 49 
Cri L Jour 23 ** AIR 1931 Cal 527 

(527) = 32 Cri L Jour 1187 (DB). 

(8) Where the Magistrate misdirects 
himself in allowing both the parties to 
adduce evidence and then reaches his 
conclusion, the order of the Magistrate 
is wholly wrong, being contrary to the 
provisions of Section 139-A and cannot 
be maintained. AIR 1959 Pat 81 (83) = 
1959 Cri L Jour 230. 

(9) The provisions of this section are 
mandatory and cannot be waived by 
the party. The Magistrate must hold 
the enquiry. AIR 1930 Lah 1046 (1047) 
= 32 Cri L Jour 250 ** AIR 1959 Pat 
81 (82) = 1959 Cri 230 ** AIR 1954 All 
203 (204) = 1954 Cri L Jour 432. 

(10) If the Magistrate fails to hold 
the inquiry and proceeds to make the 
order absolute, he acts without jurisdic¬ 
tion. AIR 1953 All 466 (Pr. 4) = 1953 
Cri L Jour 1068 ♦* 1956 BLJR 737 (739) 
*• AIR 1960 All 244 (245) = 1960 Cri LJ 
450. (AIR 1948 Oudh 19 and AIR 1967 
Oudh 65, Diss.) 

[See also 1964 All WR (HC) 481 = 
1964 All Cri R 331 ** AIR 1948 Oudh 
19 (20) = 22 Luck 294 = 48 Cri L Jour 
666.1 

(11) The words “shall inquire into 
the matter” simply mean that he is to 
hear any evidence that the petitioner 
wants him to hear, before proceeding. 
AIR 1942 Pat 468 (469) = 43 Cri L 
Jour 423. 


[But see AIR 1941 Oudh 271 (2721 = 
42 Cri L Jour 241.1 - 

(12) It is generally desirable that 
Magistrate should record a definite 
finding in terms of Section 139-A, sub¬ 
section (2), though if the record other- 
wise indicates that he did find that the 
denial was well founded, the require¬ 
ments of Section 139-A, sub-section (2) 
would be satisfied. AIR 1936 All 150 
(151) = 37 Cri L Jour 422. 


(See also AIR 1950 Orissa 203 (Pr 6) 
= 51 Cri L Jour 1498.1 

(13) Where the order concerned does 
not indicate what the actual evidence in 
support of the opposite party’s denial 
was, nor does it show why the evidence 
in support of the opposite party’s ^ase 
was considered unreliable the order 
complained of does not indicate com¬ 
pliance with this section. AIR 1956 
Cal 24 (25) = 1956 Cri L Jour 212. • 

(14) A conditional order cannot be 

made absolute without taking evidence 
of complainant. A penalty for his 
default is not provided for in Sec. 139-A 
(3). 1968 ker LT 889 (893) = ILR 

(1969) 1 Ker 128 (DB). 

4. Delegation of enquiry.— (1) The 

enquiry should be held only by the 
Magistrate before whom the party ap¬ 
pears in pursuance of an order under 
Section 133 and cannot be delegated to 
a Magistrate subordinate to him. AIR 
1949 Cal 637 (Pr. 14) = ILR (1950) 2 
Cal 365 ** 51 Cri L Jour 205 *• AIR 

1929 Cal 813 (813) = 31 Cri L Jour 

673 (DB). 

[See however AIR 1945 Pat 316 (316, 
317) = 24 Pat 23 = 47 Cri L Jour 179 
(DB).] 

(2) The enquiry under this section 
need not necessarily be held by the 
Magistrate who passed the conditional 
order under Section 133 as such 

may require the party to appear m- 
fore the Magistrate who passed tne 
order or before some other Magistrate- 
AIR 1937 Lah 676 (677) 38 Cri L Jour 

1056. 

(3) The proceedings started 

the Magistrate named in the coi^- 
tional order have to be continued Be¬ 
fore that Magistrate. If after 4 

elusion of an inquiry under Sec. 139 -a 
the Magistrate is unable to continue toe 
proceedings for some reason or otn^ 
or if the proceedings are transfers w 
some other Magistrate, the 
thereafter become incompetent, 

1956 Cal 220 (221) = 1956 Cri L 
614 ** 1966 All Cr R 377 (378) == 19«® 
All WR (HC) 655. V 

(4) Magistrate making 

order — Party cannot be directed w 
another Magistrate for limit^ 
of enquiry under Section 139-^ "i 
1963 All 27 (28) = 1963 All WR (HL) 
134 = 1963 (1) Cri LJ 33. 
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Section 139A (contd ) 

5. Reliable evidence — Sub-sec¬ 
tion ( 2 ).— ( 1 ) The Magistrate should 

only take the evidence in support of 
the denial and see whether as it stands 
he could come to the conclusion that 
the evidence was reliable. AIR 1951 
Pat 311 (Pr. 2) ** AIR 1954 Orissa 210 
(210) = 1954 Cri L Jour 1422 (DB) 

•* AIR 1946 Cal 302 (302, 303) = 47 
Gri L Jour 320 (DB). 

[See also AIR 1948 All 115 (116) =' 
49 Cri L Jour 23 = ILR (1947) All 735.] 

( 2 ) “Reliable evidence” as used in 

this section only means evidence on 
which it is possible for a competent 
Court to place reliance and does not 
mean evidence which definitely esta¬ 
blishes the title to the land. AIR 1937 
All 12 (13) = 38 Cri L Jour 200 1967 

Cur LJ 717 (Punj) *♦ 1964 All Cri R 405 
s= 1964 Ail WR (HC) 569 ** AIR 1963 
All 27 (28, 29) = 1963 (1) Cri LJ 33 = 
.1963 All WR (HC) 134 ** AIR I960 Punj 
377 (379) = 62 Punj LR 89 = 1960 Cri 
LJ 993 *• 1958 All WR (HC) 866 (867) = 
1958 All Cri R 104. 

(3) Test of reliability will be whether 
the evidence is such» that if unrebutted 
it will prove the non-existence of the 
public right. AIR 1939 Pat 460 (462) = 
40 Cri L Jour 837 (DB) ** ILR (1958) 8 
Raj 650. ■ 

(4) Public records which support the 
person denying the existence of public 
right, are ‘reliable evidence.’ AIR 
1953 All 523 (Pr. 1) = 1953 Cri L Jour 
1255 (DB) ** AIR 1927 Lah 745 (746) 

= 28-Cri L Jour 247 •• AIR 1931 Cal 2 

(2) = 32 Cri L Jour 189 (DB) ** AIR 
1935 Pat 218 (219) = 36 Cri L Jour 
1051. 

(5) A long user of the property by the 

person denying the public right may 
be held to be reliable evidence. AIR 
1945 Pat 309 (310, 311) = 24 Pat 104 

(DB) ** 42 Cri L Jour 401 (401) (Pat). 

( 6 ) The evidence as to denial of the 
public right must be taken as a whole 
and if it contains also a refutation of 
the claim made, then the suggested in¬ 
ference does not follow and the juris¬ 
diction is not ousted. AIR 1945 Pat 309 
(310) = 24 Pat 104 (DB). 

(7) The Magistrate has to give a clear 
and deOnite finding whether there is 
reliable evidence in support of the de¬ 
nial. A finding that 'there is no. incon¬ 
venience to the public by reason of the 
encroachment will not satisfy the re- 
.quiyements of the section. 1950 All WR 
(Sup) .92 (84) •• AIR 1966 Tripura 14 
(15; 10) * 1966 Cri LJ 303. 

( 8 ) Proceedings under Section 133 — 
Becond' pa^ 1 ^y jirdduclng recently pub- 
iirad settlement record of rights in 
•opport private right over disputed 
propertplv*.,-• Court should’.^donsider the 

^ record of Tights as reliable and pass an 



order for stay of proceedings till dis¬ 
posal of matter by Civil Court. AIR 
1966 Cal 215 (217) = 1966 Cri LJ 

6. “Shall stay proceedings.^— ( 1 ) 
Tne section is imperative and the 
Magistrate is bound to stay the pro- 
ceedings if there is reliable evidence in 
support of the denial. AIR 1954 All 38 
(38) = 1954 Cri L Jour 24 *• AIR 1954 
Orissa 210 (210) = 1954 Cri L Jour 1422 
♦* 1969 Cri LJ 1461 (1463) = 1969 Raj 
LW 232 ♦* 1968 Cri LJ 1518 (1519) = (1968) 
Mad LJ (Cri) 239 (Mys) ** 1965 All WR 
(HC) 262 = 1965 All LJ 241 •* AIR 1965 
Punj 340 (341) = 66 Pun LR 466 = 1965 
(2) Cri LJ 240 ** 1963 Mad WN 325 = 
1963-1 Mad LJ 418 ** (1961) 65 Cal WN 
1244. 

(2) The Court is not, however, direct¬ 
ed to quash the proceedings altogether 
but only to stay the same until the ad- 
judication by a- Civil Court. AIR 1929 
All 220 (222) = 30 Cri L Jour 670 ** 
ILR (1951) 1 Cal 126 (131) ** AIR 1935 
All 79 (80) = 36 Cri L Jour 144. 

(3) The proceedings need not be 
stayed indefinitely and the Magistrate 
can fix time for establishing the right 
in the Civil Court. AIR 1929 All 709 
(709) = 31 Cri LJ 1004 ** AIR 1922 Cal 
59 (64. 67) = 23 Cri L Jour 353 (FB) ** 
AIR 1929 Oudh 85 (86) := 30 Cri L 
Jour 360. 

(4) If the party does not, within a 

reasonable time have recourse to the 
Civil Court, the Magistrate can proceed 
to make the order absolute. AIR 1915 
Cal 168 (169) = 15 Cri L Jour 698 

(o^^) (DB). 

(5) Where the proceedings are stayed 
under sub-section (2), the Magistrate 
has no jurisdiction to draw up fresh 
proceedings under Section 133 in respect 
of the same matter. AIR 1948 Pat 
15 (15) =s 48 Cri L Jour 360. 

7. Until decided by a competent Civil 
Court.— ( 1 ) There is nothing in the 

section which entitles the Magistrate to 
say which party should file the suit. 
AIR 1938 Nag 512 (512) = 39 Cri L 
Jour 791 **'-AIR 1930 All 658 (658) = 

Jooir*'* 1927 Lah 227 

(228) = 28 Cn L Jour 363 »• AIR 1935 
All 79 (79, 80) = 36 Cri L Jour 144. 

[See also AIR 1934 Cal 545 (546) = 

35 Cri L Jour 1374 (DB).] 

[But see AIR 1929 All 709 (709) = 

31 Cri L Jour 1004. (In the circum¬ 
stances of this case complainant was 
directed to file the suit.)] 

(2) By the stay the Magistrate ousts 
jurisdiction to decide anything 
question of onus of proof. 

Hi! L 

Magistrate finds on enquiry that there 
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140. Procedure on order being made absolute.—(1) When an order has been 

made absolute under Section 136, Section 137 or Section 139, the Magistrate shall 

give notice of the same to the person against whom the order was made, and shall 

further require him to perform the act directed by the order within a time to be 

fixed in the notice, and inform him that, in case of disobedience, he will be liable 

to the penalty provided by Section 188 of the Indian Penal Code. 
_\ 


Section 139A — Note 8 (contd ) 
is no reliable evidence in support of 
the denial of the existence of a pub¬ 
lic right, he should record his reason for 
his decision and proceed to decide the 
case under Section 137 or Section 138, 
as the case may be, without further re¬ 
ference to the claim. 1950 All WR (Sup) 
82 (84) ** AIR 1959 Cal 599 (601) = 

1959 Cri L Jour 1160 1968 Mad LJ 

(Cr) 706 = ILR (1968) 2 Ker 252 (255)- 

(See also AIR 1948 All 115 (116, 117) 
= ILR (1947) All 735 = 49 Cri L Jour 
23 ** AIR 1946 Oudh 108 (109, 110)) = 
47 Cri L Jour 306.)] 

(2) In a case where Magistrate pro¬ 
ceeds under Section 137 or Sec. 138. the 
mere fact that the party has filed a 
civil suit to establish his right is no 
ground for staying the proceedings. 
AIR 1934 All 131 (132) = 35 Cri L Jour 
1445. 

(3) The case after the inquiry under 

Section 139-A may be transferred to 
another Magistrate for disposal under 
Section 137 or Section 138. AIR 1943 
Pat 115 (116) = 44 Cri L Jour 364 

(DB). 

9. Consequences of failure to deny 
the public right.— (1) Failure to deny 

public right at proper time — Question 
cannot be raised at stage of revision. 
AIR 1943 Pat 32 (33) = 43 Cri L Jour 
903. 

(2) The existence of public right can¬ 
not be enquired into by any jury ap¬ 
pointed under Section 138 after the 
failure of party to deny the right. AIR 
1940 Pat 717 (718) = 42 Cri L Jour 

202 . 

iO. Revision— (1) The High Court 
will revise the order of the lower Court 
in the following cases— 

(a) Where the Magistrate comes to a 

conclusion on the merits instead 
of staying proceedings where 
there is reliable evidence in sup¬ 
port of denial. AIR 1926 Pat 170 
(171) * 27 Cri L Jour 9 (DB) ** 
AIR 1927 Lah 745 (746) = 28 Cri 
L Jour 247 *• AIR 1932 Oudh 118 
(120) = 33 Cri L Jour 809 1963 

Mad WN 325 = (1963) 1 Mad LJ 
418. 

(b) Where he proceeds under Sec. 137 

or Section 138, without holding 
the enquiry referred to in this 
section and passes final orders 
under those sections. AIR 1939 
Lah 452 (453) = 40 Cri L Jour 

933 •* AIR 1930 Pat 199 (200) = 
31 Cri L Jour 53 ** AIR 1933 
All 615 (616) = 35 Cri L Jour 4 


•* AIR 1933 Cal 790 (791) = 35 
Cri L Jour 89 (DB) ** 1957 Cri 
LJ 293 (294) (Raj). 

(c) Where he passes orders on the 
test of bona fides of the claim 
and not on the existence or non¬ 
existence of reliable evidence. 
AIR 1930 Cal 144 (144) ^ 31 Cri 
L Jour 767 (DB) AIR 1932 All 
366 (367) = 33 Cri L Jour 618. 

(d) Delegation of enquiry to a subordi¬ 

nate Magistrate. AIR 1929 Cal 
813 (813) = 31 Cri L Jour 673 

(DB). 

(e) Where the order negatives the 
rights given under Section 138. 
AIR 1933 Cal 318 (319) = 34 Cri 
L Jour 532 (DB). 

(f) Where the Magistrate fails to 
question the party proceeded 
against if he denies the existence 
of the public > right or fails to ask 
him to produce evidence in sup- 

• port of denial. AIR 1931 Oudh 
397 (397) = 32 Cri L Jour 1165 ** 
AIR 1931 Lah 62 (63) = 32 Cri 
L Jour 621. 

[See however AIR 1943 Pat 3 (4) =* 
43 Cri L Jour 923.] 

(2) It is for the Magistrate to find 
if there is any reliable evidence in sui^ 
port of the denial of public right and 
the High Court will not interfere with 
his finding arrived at after inqtury 
under this section. AIR 1950 Orissa 
203 (Pr. 6) = 51 Cri L Jour 1498 ** AIR 
1946 Cal 302 (303) = 47 Cri L Jour 3M 
(DB) •* AIR 1946 Oudh 108 (110) = « 
Cri L Jour 306. 

[But see AIR 1952 All 215 (Pr. 31) 
ILR (1951) All 609 = 1952 Cri L Jour 
407 (DB). (Wrong appreciation of evi¬ 
dence.)] 

(3) Where there is other eviden<^ 
as previous decisions of a Civil Oouit 
respecting the same right, failure w 
discuss the oral evidence in detau 
would not vitiate the order by tn® 
Magistrate. 1964 (1) Cri LJ 111 (Db 
112) (Mys). 

SECTION 140 — SYNOPSIS 

1. Scope. 

2. Notice. 

3. Notice of order absolute ui^er Sec¬ 

tion 137* by whom to be given.- 

4. Non-compliance with notice. 

5. “Is not performed within the thn® 

fixed.** 

6. Death of person against whom 

conditional order is made. 

7. Costs. 
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(2) Consequences of disobedience to order.—If such act is not performed 
within the time fixed, the Magistrate may cause it to be performed, and may re¬ 
cover the costs of performing it, either by the sale of any building, goods or other 
property removed by his order, or by the distress and sale of any other movable 
property of such person within or without the local limits of such Magistrate's 
j^diction. If such other property is without such limits, the order shall autho¬ 
rize its attachment and sale when endorsed by the Magistrate within the local 
limits of whose jurisdiction the property to be attached is found. 

(3) No suit shall lie in respect of anything done in good faith by a Magistrate 
under this section. 


[1882 — S. 140; 1872 — Ss. .525, 526; 1861 — S, 311.] 


Section 140 — Synopsis (contd.) 

8' Title to property removed. 

9. “Moveable property,” meaning; of. 

10* Suit in respect of acts done under 
the section. 

11- Revision. 

1. Scope.— (1) Where an order under 

Section 133 has not been made absolute 
under Section 139 (1) and further pro¬ 
ceedings have been dropped under sub¬ 
section (2) of that section, this section 
can have no application and the Magis¬ 
trate cannot pass any further orders for 
the removal of the obstruction. AIR 
1942 Mad 113 (114) = 43 Cri L Jour 

314. i 

(2) The order under Section 133 is 
not made absolute under Section . 140 
but after the order has been made ab¬ 
solute, notice in terms of Section 140 
(1) is to be issued to the person con¬ 
cerned. AIR 1960 Cal 157 (158) = 1960 
Cri LJ 334. 

2. Notice.— (1) The provisions of 

the section as to the issue of notice are 
mandatory and the Magistrate has no 
discretion to refuse to issue such notice- 
AIR 1931 Cal 787 (787) = 32 Cri L 
Jour 1240 (DB). 

(2) The notice must direct only the 
removal of the nuisance. The Magis¬ 
trate cannot direct the manner in which 
the nuisance is to be removed. (1897) 
25 Cal 425 (431) (DB). 

3. Notice of order absolute under Sec¬ 
tion 137, by whom to be given.— (1) 

Where a conditional order direcLs a per¬ 
son to appear before a Magistrate other 
than the Magistrate issuing the order, 
and the former after enquiry under Sec¬ 
tion 137 makes the order absolute, it is 
•he who is entitled 'to Issue the notice 
under tbia section and not the Magis¬ 
trate who originally issued the condi¬ 
tional order. (1886) 9 Mad 201 (202) 

(DBV^ (1899) 2 Weir 61 (61). 

4« Non-compliance with notice. — (1) 
The question, whether and what action 
should be taken on the failure to com- 
■ply With the notice Is a matt^ of Judi¬ 
cal discretion to be exercised by the 
Courts after taking into consideration the 
“Mole df the clrcunostahces the 

EVol. 7.1 3 A. M. 55 


case. AIR 1931 Cal 787 (787) = 32 Cri 
L Jour 1240 (DB). 

(2) Where after a notice was issued 
under this section to a party a tempo¬ 
rary injunction was issued in a civil 
suit restraining him from performing 
the acts ordered to be done by the 
notice, the Court can, under such cir¬ 
cumstances, desist from taking any fur¬ 
ther proceedings against him under 
this section until the conclusion of the 
Civil suit. AIR 1931 Cal 787 (787) = 
32-Cri L Jour 1240 (DB). 

(3) A Magistrate has no power to re¬ 
fuse to enforce the orders of his pre¬ 
decessor merely on the ground that they 
were not legal or valid. AIR 1923 Cal 
589 (589) = 24 Cri L Jour 317 (DB). 

(4) A refusal to enforce an order of 
the predecessor on the ground that such 
enforcement has become unnecessary is 
not ultra vires. AIR 1916 Pat 264 
(266) = 18 Cri L Jour 305. 


15) The question as to the validity 
of an order passed under Section 133 
cannot be raised in a trial for an offence 
under Section 188, Penal Code, for 
disobedience of the order. AIR 1934 
Cal 242 (242) = 35 Cri L Jour 778 (DB). 


10 Cal L Rep 193 
(196) •* (1883) 12 Cal L Rep 231 (232) 

(DB).J 


5. “Is 1 not performed witfii#>tbe time 
fixed.”— ( 1 ) The time td' &e allowed 
for removing the nuisance is entirely 
within the discretion of the Magistrate 
who should exercise such discretion 
after taking into consideration the 
danger and inconvenience to the public. 
(1882) 2 Weir 59 (59). 


(2i) Where the Court fixes‘a time for 
the removal of the nuisance, no action 
can be taken by the Magistrate for non- 
compliance with the notice before the 

WnT32°(23^3)"‘°‘* 


» 


^ person against whom 
conditional order is made.— (l) Where 

the person against whom an ordw for 
removal of nuisance: is made dies, the 
order ceases'to have any force, and no 
further steps as provided by tIMs section 
cari be taker! against his legal represen- 

■ I . 
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141. Procedure on failure to appoint jury or omission to return verdic t 
If the applicant, by neglect or otherwise, prevents the appointment of the jury, or 
if from any cause the jury appointed do not return their verdict within the time 
fixed or within such further time as the Magistrate may in his discretion allow 
the Magistrate may pass such order as he thinks fit, and such order shall be 
executed in the manner provided by Section 140. ■». 


[1882 — S. 141; 1872 — S. 523, Para. 4; 1861 — S. 310.] 


Section 140 — Note 6 (contd.) 
tatives. AIR 1928 All 300 (301) = 29 
Cri L Jour 445. 

[Also see S. 133.1 

7. Costs.— ( 1 ) Where the Court it¬ 
self proceeds to carry out the order 
under the provisions of this section, 
only the actual costs incurred for that 
purpose can be charged to the party. 
(1868) 10 Suth WR (Cr) 51 (52) (DB). 

{2} Where more persons than one 
are proceeded against under S- 133. it 
would obviously be unjust for 
Magistrate to make an order for re¬ 
covery of the costs from a party who 
was not actually served with notice of 
the proceedings. AIR 1927 Cal 70 (71) 
= 28 Cri L Jour 30 (DB)- 

8. Title to property removed— (1) 

The party against whom the order is 
enforced is entitled to the property 
gathered as a consequences of the re¬ 
moval. The Court has no right to dis¬ 
pose of it as it thinks most beneficial 
to the general public and if any of it is 
so utilised by the Court the party is 
entitled to claim a deduction of its 
value from the costs. (1868) 10 Suth 

WR (Cr) 51 (52) (DB). 

9. ^^Moveable property,** meaning 

of.— ( 1 ) The words “by the distress 

and sale of any other moveable pro¬ 
perty” show that the words “moveable 
property” in this section mean tangible 
moveable property. AIR 1917 Mad 748 
(749) = 18 Cri L Jour 1 (DB). 

10. Suit in respect of acts done under 
the section.— (1) The effect of sub¬ 
section (^brfs that if the order of the 
Magistrate!-is in derogation of private 
rights and has caused, injury or loss to 
the owner, no person acting under the 
Magistrate’s order will be liable to com¬ 
pensate the injury or loss. ILR (1951) 
1 All 719 (726, 727) (DB). 

(2) A suit for damages will not lie 
in respect of anything so» done. (1888) 
15 Cal 460 (469) (FB) *• (1873) 19 Suth 
WR (Civ) 345 (346) = 11 Beng LR 9 
(DB). 

(3) A suit to set aside the order of 

the Magistrate or to prevent him from 
carrying his order into effec t, is also 
barred. (1870) 12 Suth WR 18 (19, 

20) (FB). (7 Suth WR 95, Overruled.) 

(1881) 6 Cal 291 (299, 300) (DB) ♦* 
AIR 1916 Pat 264 (266) = 18 Cri L 

Jour 305 AIR 1940 Oudh 75 (76) = 
41 Cri L Jour 99. 

[See however AIR 1929 AU 833 (833) 
31 Cri L Jour 302. (Order absolute 


can be questioned in Civil Court) •• 
(1949) 51 Pun LR 176 (180). (Do.)l 

(4) No suit could lie in respect of 

anything done in good faith under Sec. 
tion 140. 1958 All WR (HC) 3 (4). 

(5) This section does not bar a suit 
for a declaration that the property 
treated as a public thoroughfare is the 
private, property of the plaintiff. ILR 
(1951) 1 All 719 (727) (DB) (1893) 17 
Bom 293 (299) (DB) *♦ (1888) 15 Cal 
460 (467, 468, 470) (FB). (Overruling 14 
Cal 60.) *• (1882) 6 Bom 672 (673) (DB). 

[See also (1864) 1 Suth WR (Civ) 277 
(277) (DB).] 

(6) A failure to resort to the reme¬ 
dies provided for in this chapter for the 
removal of a public nuisance does not 
debar a person from instituting a civil 
suit to abate such nuisance where he 
suffers special damage thereby. 
See (1877) 3 Cal 20 (23) (FB) •* flSgS) 
22 Cal 551 (556) (DB). 

(6) A person who is not a party to the 
proceedings under this chapter and who 
is dispossessed under colour of an order 
passed in such proceedings can bring an 
ejectment suit in a Civil Court on the 
basis of such dispossession. (1874) 22 
Suth WR Civ 461 (462). 

(7) Independent of this section a 

Magistrate acting judicially Is, by vir¬ 
tue of Section 1 of the Judiciar Offcers’ 
Protection Act (18 of 1850), not liable 
to be sued in a Civil Court for any act 
done or ordered to be done by him in 
good faith in the discharge of his judi¬ 
cial duty. (1871) 16 Suth WR (Civ) 63 
(64, 74) = 7 Beng LR 449 (DB). (^ 
viewing and overruling 13 Suth WR 
13.) ** (1869-1870) 5 Mad HCR 345 

(353, 354) (DB). 

11. Revision.— ( 1 ) Enquiry jinder 
Sections 133 to 140 is judicial even 
though it is before Executive Magistrate 
and is subject to revisional powers of 
High Court. (1968) 70 Bom LR 588 

(593) = 1968 Mah LJ 909 (DB). *' 

SECTION 141 — SYNOPSIS 

1. Failure of jury to return verdict. 

2. “Within such further time as 

Magistrate may In his discretion 
allow.” 

3* “The Magistrate may pass ouch 
order as he thinks fit.** 

1. Failure of Jury to return verdict.-^ 
(1) "V^ere only four out of five ji^JJ 
returned the verdict, there is no vermCT 
of the jury, and liierefore the Magis¬ 
trate is entitled to pass such order as 

f 
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mqijiry.— (1) If a Magistrate making an order under 
considers that immediate measures should be taken to prevent im- 
^ent danger or mjury of a serious kind to the. public, he may, whether a Jury 
IS to be, or has been, appointed or not, issue such an injunction* to the person 

“ required to obviate or prevent ^ such 
danger or mjury pending the determination of the matter. 

(2) In default of such person forthwith obeying such injunction the Marfc- 
frate may .himself use, or cause to be used, such me^s as he S fit to ofc 
such danger or to prevent such injury. ouviare 

trate^lder ?Ss se“ “ “ “agis- 

[1882 — S. 142; 1872 — S. 528; 1861 ~ S. 314.] 

[*] For the form of mjunction, see Sch. V, Form XIX. 


Section 141 — Note 1 (contd) 

provided by Sec. 141. 

1942 Pat 468 (469) = 43 Cri L 

fSSf I960 Pat 539 (540) = 

^®?Sv 649 = I960 Cri LJ 1489. 

(2) wTiere one of the jurors had ex¬ 
pressed his opinion before the appoint- 
of jury became complete, it was 
neld that the constitution of jury was 
essentially defective, that the report of 

the majority of the jury itself became 
illegal and that the constitution of the 
jury being defective this section had 
no application. AIR 1940 Pat 717 (717. 
718) = 42 Cri L Jour 202. 

2. “Within such further time as the 
Magistrate may in his discretion 
aliow.^— (I) Where a reasonable ap¬ 
plication Is made for extension of time 
the Court should grant it. (1901) 23 All 
159 (161) (DB). 

(2) If the Court grants further time, 

n should fix the date by which the ver¬ 
dict is to be returned. (1870) 14 Suth 

WR (Cr) 69 (89) (DB). 

(3) Where an application is made for 
extension of time for return of the ver¬ 
dict, it should be disposed of before 
any further proceedings are taken. No 
proceedings taken before it is disposed 
of will be valid. (1901) 23 All 159 (161) 
(DB). 

“The Magistrate may pass such 
order as he thinks fit.”— (l) The 

words “may pass such order as he 
thinks Tit” show that the Court has dis¬ 
cretion as to what order should be 
passed in the matter. AIR 1940 Sind 
24 (27) = 41 Cri L Jour 364 (DB). 

(2J The discretion is a judicial one to 
be exercised on considerations of justice 
and equity. AIR 1940 Sind 24 (27) 
» 41 Cri L Jour 364 (DB) ** 1889 
Rat 460 (460) (DB). 

(3) V^eVe owing to no fault of the 
TCppn proceeded against, the jury per- 
refuses to act or fails to return 
iw verdict within the time fixed there- 
lor^he Court may, on a proper appUca- 
Mwhy the party concerned, appoint a 

ox allow'him to show cause 
ter against .'"the conditional 


dc^niM against .' .the conditional 
as he^olod have done originally 


\.^6 Cn L Jour 423 ** AIR 1922 

loot) 8 PriT 

there is no application the 
Magistrate cannot straightway make 
the order absolute without any attempt 
to investigate the rights and circum¬ 
stances which surround the affair and 
that the words “pass such order as he 
thinks fit must mean that if the jury, 
for any reason, does not return its ver¬ 
dict, the Magistrate must inquire into 

he passes an order. 
AIR 1923 Pat 131 (132, 133) = 24 Cri L 
Jour 583. 

1940 Sind 24 (28, 
27) * 41 Cn L Jour 364 (DB). (Magis- 
trate is not bound to conduct some in¬ 
quiry — In proper case he can pass 
order on basis of material already be- 
fore him.) ** AIR 1936 All 65 (66) =» 
36 Cn L Jour 1472.1 

to return a 

verdict within the time allowed, where¬ 
upon the Court gave the parties an op- ' 
portunity to adduce evidence and on 
their failure to do so, inspected the 
locality and made the order absolute, it 
was held that the procedure adopted 
was quite proper. AIR 1926 All 658 
(660) = 27 Cri L Jour 981. 

(6) Where the jury sent in their ver¬ 
dict after the expiry of the time allow¬ 
ed therefor but before the Magistrate 
actually passed orders under this sec- 

held that the Magistrate 
snould duly consider the verdict given 
and not appoint a fresh jury discarding 

verdict. (1864-66) 2 Bom HCR 384 
(386, 387, 388) (DB) •• (1874) 21 Suth 
WR (Cr) 54 (54) (DB). 

SECTION 142 — ^TNOPS;ra 

1* This section and Section 133. 

2 . Injunction When can be issued 

and-executed. 

3. Order under this section, whether 

.f 3 M>der Seck 137. 

4. Direct action to obviate danger OJr 

prevent injury (Sub-sec, &) 
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143. Magistrate may prohibit repetition or continuance of public nuisance.^ 
A District Magistrate or Sub-divisional Magistrate, or any other Magistrate em¬ 
powered by the "[State Government] or the District Magistrate in this behalf, 
may order] any person not to repeat or continue a public nuisance, as defined in 
the Indian Penal Code or any special or local law. 

[1882 — S. 143; 1872 ~ S. 519; 1861 — S. 63.] 

®] Substituted for the words ‘Provincial Government' by A. L. O., 1950. 
t] For form of the order, see Sch. V, Form XX. 

.STATE AMENDMENTS 

Gujarat 

In its application to the State of Gujarat, the amendment made in S. 143 is Ae 
same as that made in Maharashtra.—See Cent. Act XI of 1960, S. 87. 

NOTE.—Magistrates appointed for the City of Ahmedabad have the jurisdiction and 
exercise the powers of a Presidency Magistrate—See Gui. Act XIX of 1961, S. 14 


Section 142 (contd.) 

1. This section and Section 133.— (1) 

The order under Section 133 is a condi- 
tional order and that under this sec¬ 
tion is an injunction. The forms are 
entirely different and the form in which 
the conditional order is expressed is 
such as not to amount to an injunction. 
AIR 1938 Nag 84 (85) (DB). 

(2) If the conditional order relates 
to the checking of discharge of lead 
dust from the factory, the Magistrate 
would be going beyond his jurisdiction 
if he passes an order under this section 
stopping the factory altogether. (1949| 
58 Cal WN 907 (908). 

2. injunction — When can be issued 

and executed.— ( 1 ) Under this section 

immediate measures may be taken only 
to prevent imminent danger or injury 
of a serious kind to the public. If the 
measures were taken- after the danger 
had passed away the procedure is ir¬ 
regular. (1864) 1 Suth WR (Cr) 8 (9) 
(DB) *• (1874) 21 Suth WR (Cr) 86 

( 88 ). 

(2) Where on a petition to the Dis¬ 
trict Magistrate against order of in¬ 
junction the Magistrate made over the 
matter for inquiry to the joint Magis¬ 
trate. the Magistrate must be held to 
have abandoned the proceedings under 
this section. (1874) 21 Suth WR (Cr) 
86 ( 88 ). 

(3) The serious injury or imminent 
danger contemplated by Section 142 re¬ 
fers to the injury or danger emanating 
from those things themselves which are 
specified in Section 133. An order 
under this section can, therefore, be 
passed only if an injury or danger 
specified in Section 133 is apprehended 
and not otherwise. AIR 1937 Lah 101 
(102) - 39 Cri L Jour 13 ** 1967 BLJR 
498 (504) = ILR 46 Pat 794 (DB). 

(4) An apprehension of breach of 
peace owing to an alleged obstruction 
of a public way is no ground for issuing 
an injunction \inder this section. AIR 
1937 Lah 101 (102) = 39 Cri L Jour 13. 

3* Order under this section, whether 
bars final order under Section 137.— 
<l) A Magistrate making an order under 


this section not only is not precluded 
from making a final order under S. 137, 
but Sections 133, 137 and 142 takwi 

together clearly mean that the Magis¬ 
trate in spite of making an order under 
Section 142 is intended to proceed with 
the case and make a final order under 
Section 137. 1936 Gal 692 (693) = 38 

Cri L Jour 173 (DB). 

4. Direct action to obviate danger or 
prevent injury (Sub-section 2).— (1) 
No action can be taken under sub-sec¬ 
tion (2) of this section unless an injunc¬ 
tion of the kind required by sub-sec¬ 
tion (Dhas been issued and the person 
against whom it has been ordered, has 
failed to obey that injunction. (1948) 
52 Cal WN 757 (758) (DB) ** 1965 (1) 

Cri LJ 520 (521, 522) (Tripura). 

SECTION 143 

1. Scope.— (1) This section contem¬ 

plates that where a nuisance has been 
a.scertained to be a “public nuisance” 
after a trial under the foregoing' provi¬ 
sions the Magistrate empowered in that 
behalf may prohibit its repetition. AIR 
1940 Sind 124 (125) == 41 Cri L Jour 

727 (DB) ** AIR 1934 Pat 305 (306) == 
36 Cri L Jour 187 (DB) ♦* AIR 1935 Cal 
108 (108) (DB) •* AIR 1935 All 79 (80) 
= 36 Cri L Jour 144. 

(2) A summary order under this sec- 

tlon should not be passed without giv¬ 
ing the party affected an opportunity to 
defend himself. AIR 1934 Pot 305 
(306) = 36 Cri L Jour 187 (DB) ** AIR 
1935 Cal 108 (108) (DB). . 

(3) The Magistrate cannot prohibit 
what was lawful before his order ana 
thereby make such a legal act punish¬ 
able under the Penal Code. (1896) 19 
Mad 464 (469) (DB). 

[See also AIR 1949 Mad 75 (Pr. 1) * 
49 Cri L Jour 666.1 ... 

2. “May order any person.”— (U 
The order under this section mi^ ^ 
addressed to a particular person in tne 
form prescribed in Schedule V Form 
No. XX. Unless such an order is serv¬ 
ed on an individual he would noj 
render himself liable under Section 291 
of the Penal Code. '(1886) 8 AU 99 
( 100 , 101 ). ' 
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(3) (4-11-1961). Salaried Magistrates for the City of Ahmedabad have been em¬ 
powered for the purposes of this section.—See Guj. Gaz, 9-11-61, Pt. IV-A, 
page 287. 

Maharashtra 

(1) In its application to the State of Maharashtra, in Section 143 for the words “A 
District Magistrate or Sub-divisional Magistrate, or any other Magistrate empowered by 
the State Government or the District Magistrate in this behalf’ substitute the words “A 
Presidency Magistrate specially empowered by the State Government in this behalf or 
a District Magistrate or a Sub-divisional Magistrate or any Executive Magistrate em¬ 
powered either by the State Government or the District Magistrate in this behalf.”— 
Bom. Act (XXIII of 1951), S. 2 and Schedule (1-7-1953). 

% 

(2) After the reorganization of the State of Bombay in 1956, the amendment made 
in S. 143 by the above-mentioned Bombay Act is extended to the newly added areas of 
Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 by Bom. 
Act XCVII of 1958. 

Mysore 

In its application to the State of Mysore, in Section 143 for the words beginning 
with "a District Magistrate” and ending with “in this behalf’, substitute the wofds “a 
Magistrate of the 6xst class specially empowered by the State Government in this behalf 
or a District Magistrate or Sub-divisional Magistrate, or any other Executive Magistrate 
empowered in tibis behalf."—rMys. Act XIII of 1965, S. 27 (1-19-1965). 

Punjab: Haryana: Chandigarh 

In its application to the States of Pimjab and Haryana and the Union Territory of 
Chandigarh, in Section 143, for the words “any other Magistrate,” substitute the words 
“any other Executive Magistrate.”—Punj. Act XXV of 1964, S. 2 and Sch., Pt I, 
item (35) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 

Rajasthan , 

Abu Area.—In its application to the Abu area of the State of Rajasthan, the amend¬ 
ment made in Section 143 is the same as that made in (1) of Maharashtra.—See Cent 
Act XXXVU of 1956, S. 119 (1-11-1956). 

Union Territories (except Chandigarh) 

Jn its application to the Union territories, in S. 143, for the words “any other Magis¬ 
trate”, substitute the words “any other Executive Magistrate.”—Act 19 of 1969, Sec. 3 
and Schedule, item 36 (in Delhi, on 2-10-1969). 

West Bengal 

In its application to the State of West Bengal, in Section 143, for the words “Sub- 
divisional Magistrate or any other Magistrate,” substitute the words “Sub-divisional 
Executive Magistrate or any other Executive Magistrate.”—W. B. Act 8 of 1970, S. 2 
and Sdb., item 51. 

CHAPTER XI 

TEMPORARY ORDERS IN URGENT CASES OF NUISANCE 

OR APPREHENDED DANGER 

144, '* Pow» to issue order absolute at once in urgent cases of nuisance or 
Jippreh^cd d^er.—(1) tn cases where, in the opinion of a District Magistrate 
iPresidenpy Magistrate, Sub-division al Magistrate, or of any other Magis- 

5. Nature of orders that can be pass¬ 
ed under the sectipn. 

6. ^0rder to abstain froj^ certain acts. 

9. Dlrectloni' to t take certain-' order 
witb'property. j 

^ ft Effiect erf ord^ nndftr' the seefion,'' 

9. Ex parte order — Sub-section: (2). 


,^eS£UTION Ui —.SYNOPSIS 

^^ %^oWer of under the 

oyerHde private Hfthts. 
ordej^, pteting the ma^ 

_ . -jum pass ordee under the eee- 
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trate, ®[(not being a Magistrate of the third class)] specially empowered by the 
® [State Government] or the Chief Presidency Magistrate or the District Magistrate 
to act under this section, '•[there is sufficient ground for proceeding under ffiis 
section and] in^mediate prevention or speedy remedy is desirable, such Magistrate 
may, by a written Older stating the material facts of the case and served in 
manner provided by Section 134, direct any person to abstain from a certain act 
or to take certain order with certain property in his possession or under his manage* 
ment, if such Magistrate considers that such direction is likely to prevent, or tends 
to prevent, obstruction, annoyance or injury, or risk of obstniction, annoyance or 
injury, to any person lawfully employed, or danger to human life, health or safety, 
or a disturbance of the public tranquillity, or a riot, or an affray. 

(2) An order under this section may, in cases of emergency or in cases where 
the circumstances do not admit of the serving in due time of a notice upon the 
person against whom the order is directed, be passed, ex parte. 

(3) An order under this section may be directed to a particular individual, or 
to the public generally when frequenting or visiting a particular place. 

(4) Any Magistrate may, ®[either on his own motion or on the application of 
any person aggrieved], rescind or alter any order made under this section by him¬ 
self or any Magistrate subordinate to him, or by his predecessor in office. 

t[{5) Where such an application is received, the Magistrate shall afford to th« 
applicant an early opportunity of appearing before him either in person or by 
pleader and showing cause against the order; and, if the Magistrate rejects thd 
application wholly or in part, he shall record in writing his reasons for so doing. 


Section 144 — Synopsis (contd.) 

10. Order against the general public —* 

Sub-section (3). 

11. Rescission or alteration of order 

— Sub-section (4). 

12. Enquiry into application to rescind 

or alter the order — Sub-sec¬ 
tion (5). 

13. Proceedings are judicial. 

14. Duration of the order — Sub-sec¬ 

tion (6). 

15. Revision. 

16. Disobedience of order under the 

section. 

17* Suit to 'establish civil rights in* 

fringed by an order under this 

section. 

18. Sections 144, 145 and 107 compared 

— See Note 2 on Section 145. 

19. Conversion of proceedings — See 

Note 47 on Section 145. 

1. Scope.-" ( 1 ) Before acting under 
this section the Magistrate must be 
satisfied that immediate prevention or 
speedy remedy is necessary. AIR 1951 
Mys .17 (Pr 7) ** AIR 1958 Tripura 47 
(Pr. 4) = 1958 Cri L Jour 1554 •* AIR 
1931 Bom 513 (513) = 33 Cri L Jour 75 
(DB) *• AIR 1924 Pat 145 (146) = 24 
Cri L Jour 947 ** AIR 1960 Ker 78 (78) 
s= 1960 Cri LJ 229 = 1959 Ker LT 766. 

[See also AIR 1948 Cal 192 (193) » 
49 Cri L Jour 289 (DB).l 

(2) It is, in fact, the urgency of the 
case that vests the Magistrate with 
jurisdiction to exercise the powers con¬ 
ferred by this section. AIR 1942 Lah 
171 (172) = 43 Cri L Jour 747 (FB) •• 


AIR 1922 Pat 435 (438) — 23 Cri L Jour 
549 (FB). 

(3) A mere statement that he consi¬ 
ders the case to be urgent is not suffi¬ 
cient if the facts show that, in reality, 
there is no urgent necessity for action. 
AIR 1919 Cal 584 (585) = 19 Cri L Jour 
951 (DB), 

(4) The ‘emergency’ contemplated by 
the section is not necessarily the emer- 
gency contemplated by Article 352 of 
the Constitution. AIR 1956 All 481 
(483) = 1956 Cri L Jour 1026 (DB). 

(5) The Magistrate must be satisfied 
that the direction to abstain from a cer¬ 
tain act or to take certain order wiffi 
property is likely to prevent or ten^ 
to prevent obstruction, etc., as speci¬ 
fied in the section. AIR 1929 Pat 714 
(716) = 31 Cri L Jour 466 •• (1874) 8 
NWPHCR 104 (108, 109) (DB) •• (1875) 
23 Suth WR (Cr) 34 (34) (DB) *• 1876 
Bom PJ 181 (181). 

[See AIR 1937 Mad 494 (494) = 38 
Cri L Jour 892.] 

(6) Injury to property, as distinguish¬ 
ed from injury to person or danger to 
human life, is not one of the obje^ 
for the prevention of which an oraer 
can be passed under this, section. 

1934 Cal 513 (514) = 35 Cri L Jour 1253 
(DB). 

(7) It cannot be said that the 

contemplates only acts which 
allowed to be completed, will constat® 
an offence. Even If the acts are such as 
when completed would furnish j^unos 
for a civil action only, the protection oi 
the section will extend to the person. 
AIR 1943 Cal 35 (38) = 44 Cri L Jour 
-288 (DB). ’ 
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f[(6)] No order under this section shall remain in force for more than two 
months from the making thereof, unless, in cases of danger to human life, health 
or safety, or a likelihood of a riot or an affray, the “[State Government], by noti¬ 
fication in the Official Gazette, otherwise directs. 

[1882 — S 144; 1872 — S. 518; 1861 — S. 62.] 

[•] These words were inserted by the Code of Criminal Procedure (Amendment) Act 
1923 (XVIII of 1923), S. 27. 

[f] Sub-section (5) was inserted and original sub-section (5) was renumbered as sub¬ 
section (6), ibid 


OBJECTS AND REASONS 

1923 — “We accept the amendment made in Section 144 by this clause (i. e 
clause 26). It was suggested to us that Section 144 should be elaborated so as to en¬ 
able a person aggrieved by an order made under the section to require the Magistrate to 
make a judicial inquiry regarding the truth of the information on which he had acted, 
and thereby to bring in the revisional powers of the High Court. With the exception of 
Syed Raza Ah we think that this proposal goes too far, and that it is necessary to main-, 
tain the executive character of proceedings under Section 144. We are, however, pre¬ 
pared, and we have proposed an amendment to this effect, to lay down that a person 
aggrieved shall be entitled to apply to the Magistrate and show cause against the order, 
and that the Magistrate shall give him an opportunity of being heard in person or by 

pleader and shall record an order in writing on the application giving his reasons where 
he rejects it."—S, C. R. (18—1923). 

STATE AMENDMENTS 


Gujarat 

In its application to the State of Gujarat, the amendments made in Section 144 are 
the same as those made in Maharashtra.—See Cent. Act XI of 1960, S. 87. 

Section 144 — Note 1 (contd.) 

[See also AIR 1950 Mad 593 
= 51 Cri L Jour 1508.1 


(Pr. 1) 


(8) The section is not limited in its 
operation to cases of possible breach 
of general peace but contemplates also 
cases of interference with individual 
rights. AIR 1943 Cal 35 (38) = 44 Cri 
L Jour 288 (DB) *• AIR 1961 Manipur 
12 (18)^ s: 1961 (1) Cri LJ 676. 

(9) The power conferred by this sec¬ 
tion is a discretionary one and being 
lar^ and extraordinary, it should be 
used sparingly and only where all the 
conditions prescribed are strictly ful- 
glled. AIR 1942 Lah 171 (172) = 43 
Cri L Jour 747 (FB) *• AIR 1957 Punj 
I (Pr: 14). *= ILR (1957) Punj 218 = 
1957 Cri L Jour 88 (DB). 

- yo) Where the Magistrate has satis- 
I'iniself as to the existence of the 
conditions necessaily .for taking action 
under the section, he should t pass a 
writUm ordear stating the material facts 
^rein. AIR 1940 Bom 42 (43) = 41 
Crt L /our 810 (DB) ••' AIR 1928 All 14 
^ “ I«Jour 991 •• (1905) . 82 
Cal 936 (940) = 2 Cri L Jour 215 (DB). 

'N^l) The section does not empower a 
Magistrate to decide disputes of a civil 
uatiire betweei^ private individuals and 


thereby usurp the functions of a Civil 
Court, which alone has jurisdiction to 
decide such disputes. AIR 1951 Punj 
109 (Pr. 2) = 52' Cri L Jour 1304 •* AIR 
1942 Pat 414 (416) = 43 Cri L Jour 722 
*♦ AIR 1928 All 14 (15) = 28 Cri L Jour 
991 ** AIR 1932 Mad 294 (296) = 33 
Cri L Jour 605 *• AIR 1960 Assam 111 
(114) (SB) •* (1966) 32 Cut LT 1072. 

[See AIR 1924 Cal 996 (997. 998) = 
26 Cri L Jour 279 (DB).] - 

% 

(12) It is not within the province of 
a Magistrate acting under this section, 
to adjudicate upon questions of title or 
possession. AIR 1952 Cal 200 (Prs. 8. 
9) = 1952 Cri L Jour 566 (DB) *• AIR 
1953 Raj 202 (204) = 1953 Cri L Jour 
1843 (DB) ** AIR 1952 Pat 316 (Prs- 5, 
0, 14) = 1952 Cri L Jour 1124 (DB). 

(13) Where there is a dispute wilh 

respect to right to collect toll in a Bazar 
for some time past and the par- 
ties had retried to proceedings under 
Section 144 previously, proper course is 
i? recourse to Sfcfetion m* or Se., 

Section 144. AIR 19J8 

, ^^®re the real dispute between 

tne parties was about the actual pos- 
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Ahmedabad has the powers and exercises 
(3) (4^1-1961)" Presidency Magistrate.—See Guj. Act XIX of 1961, S. 14 

Maharashtra 


(1) In its application to the State of Maharashtra, in S. 144 
(1) in sub-section (1),— 


(a) after the words 
Commissioner of 
1953). 


a Chief Presidency 
Police * — Bombay 


Magistrate” insert the words 
Act XXXIV of 1953, S. 5 


“the 

(1-7- 


wo-'ds and brackets "or of any other Magistrate (not being a 
Magistrate of the third class)” substitute the words “or of any other 

(^-7-1953) —B°“bay Act XXIII of 1951, S. 2 and Schedule 

“"or lb! r’'"'' "'hereyer they occur insert the words 

or the Commissioner of Police.” 


(2) In sub-section (4), after the word "office", insert the following i 

Con,mLffiL"‘’f Commissioner of Police,* the 

any ™ 11 ° ^ o™ motion, or on the application of 

any person aggrieved, rescind or alter such order." 

“'now"“‘" Commissioners of 


Section 144 — Note 1 (contd.) 

about righ 1 
remove them, the propei 
section under which proceedings should 

®®^tion 145 and not Sec¬ 
tion 144. ILR (1957) Ker 646 (661). 

1 15) For the purposes of passing a 
proper and reasonable order, he can 
take into consideration the nature of 
the claims set up by the parties in order 

or not it is possible to 
afford protection to those who seek only 
the lawful exercise of any legal and 

^^22 Mad 294 (296) 
= 33 Cri L Jour 605. 

(16) The Magistrate cannot question 
legality or propriety of a Civil 

Courts decree, nor interfere with the 

® Civil Courts decree 

(1895) 17 All 485 (489) (FB) ** (1902) 6 Cal 
WN 466 (467, 468) (DB). 

(17) The Magistrate is bo\md to 
respect the findings and directions 

^ Court. AIR 1953 Mad 

Cri L Jour 1119 

AIR 1951 Pat 266 (Pr. 9) (DB) ** AIR 
1968 Orissa ^9 (240) = 1968 Cr LJ 

1629 ** 1967 Cr LJ 1119 (1120) .= 1966 
BLJR 477 (DB) •• (1966) 32 Cut LTij887 
= ILR (1966) Cut 566. , 

(18) Where the party applying has a 

proper and appropriate remedy in a 

Civil Court, the Criminal Court should 
not assume jurisdiction under this sec. 
tion. AIR 1925 All 678 (879) = 26 Cri 
L Jour 560. 


•(19) Where there was a bona fide dis- 
pute as regards the possession , and 
management of a temple between two 
persons, one claiming to be a hereditary 
trustee and the other claiming to 
be a trustee appointed by the Hindu Re- 
ngious Endowments Board, it was 
held that it was not a case for inter¬ 
ference under this section and that the 
proper remedy was to apply to the 
Civil Court. AIR 1929 Mad 845 (846) 
= 30 Cri L Jour 1010. 

(20) It is not also permissible for a 

Magistrate, under cover of an order 
under this section, to dispossess a parti¬ 
cular individual from certain property 
or to direct delivery of possession of 
the property, where the object of the 
order is not to prevent obstruction, an¬ 
noyance, or injury to any person la^ 
fully employed. AIR 1951 Punj 109 
(Pr. 2) = 52 Cri L Jour 1304 ** AIR 
1928 All 14 (15. 16) 28 Cri L Jour 

991 (1872) 17 Suth WR (Cr) 37 i37, 

38) (DB)., ^ 

(21) Where the maKler is likely to be 
decided^ by the Civil Court shortly and 
there is no app^liension of any immi¬ 
nent breach of the peace, there' is no 
necessity for J action under this section. 
AIR 1914 Mad 239 (240) * 15 Cri I- 
Jour 291 (DBV.^ 

(22) Where in an attempt to 
uhjust attacks' on officers, all attac^ 
on officers and even comments on the 
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(3) In sub-section {5), after the word “Magistrate”, wherever it occurs, insert th” 

words “or the Commissioner of Police.” — Bombay Art XXXIV of 1953, 
S. 5 (1-7-1953). 

(4) [Sub-section (5A) inserted in the Code by Bombay Act, XXXIV of 1953 is 

omitted by Bom. Act LXXI of 1954, S. 4 (29-11-1954).] 

(2) After the reorganization of the State of Bombay in 1956, the amendments made 
in Section 144 by the above-mentioned Bombay Acts are extended to the newly added 
areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 
by Bom. Act XCVII of 1958. 

Mysore 

In its application to the State of Mysore, the amendments made in Section 144 are 
the same as those made in 1 (1) (b) of Maharashtra. Mys. Act XIll of 1965, S. 28 (1-10- 
1965). 

Punjab: Haryana: Chandigarh 

In its application to the States of Punjab and Haryana and Union Territory of 
Chandigarh, in S. 144, for the words and brackets, “any other Magistrate (not being a 
Magistrate of the third class)”, substitute the words “any other Executive Magistrate.”— 
Punj. Act XXV of 1964, S. 2 and Schedule, Pt. I, Item (36) (2-10-1964) and Act 31 of 
1966, Ss. 29 and 88 (1-11-1966). 

Rajasthan 

Abu Area.^In its application to the Abu area of the State of Rajasthan, the amend¬ 
ments made in Section 144 are the same as those made in (1) of Maharashtra.—See Cent. 
Act XXXVII of 1956, S. 119 (1-11-1956). 

Union Territories (except Chandigarh) 

In its application to the Union territories, in Section 144 for the words “any other 
Magistrate (not being a Magistrate of the third class”), substitute the words “any other 
Executive Magistrate".—Act 19 of 1969, S. 3 and Sch., item 37 (in Dellii, on 2-10-1969). 
West Bengal 

In its application to the State of West Bengal, in Section 144, for the words “Sub- 
divisional Magistrate or any other Magistrate”, substitute the words "Suh-d>visional 
Executive Magistrate, or of any Presidency Magistrate or Executive MagisUate.” — 
W. B. Act 8 of 1970, S. 2 and Sch., item 52. 


Section 144 — Note 1 (contd.) 
public acts of all oiTicers of all depart¬ 
ments were prohibited in the order 
under this section, it was a clear abuse 
of the powers given under this sec¬ 
tion. AIR 1952 Mad 61 (Prs. 2, 3) = 
1952 Cri L Jour 161. 

(23) The provisions of this section do 
not offend Article 19 (1) of the Constitu- 
Uon of India. AIR 1956 All 481 (Prs. 7, 
12) * 1956 Cri L Jour 1026 (DB) ♦* AIR 
1954 All 738 (739) = 1954 Crj L Jour 
1474 *« AIR 1954 Ajmer 40 (41) » 1954 
Cri If Jour 1014 ** AIR 1961 SC 884 » 
1961 (2) Cri LJ 16 — (1961) 3 SCR 423. 

- (24) Revisions of the section em- 
poweriris imposition of precensorship 
are not inconsistent with Article 19 (1) 
la) of the Constitution. AIR 1957 JPuni 
1 (Pr. 9) ILR (1957) Punj 218 = 1957 
CH L Jour' 88 (DB). 

^(^S)‘The section falls within the.am- 
Intr pf Article 19 (2) of the Constitu¬ 
tion. AIR 1957 Punj 1 (Prs. 10. 11, 12) 
ILR (1957). Punj 218 = 1957 Cri L 
Jour.^ (DB) •• AIR 1961 SC 884 = 
1961 (2) Cri LJ 16 « (1961) 3 SCR 423, 


( 26 ) It was held that the provision 
empowering a Magistrate to pass order 
under the section to prevent annoyance 
is unconstitutional but not the one em¬ 
powering an order for the purpose of 
preventing disturbance of the 
tianquiility. AIR 1956 All 481 (Prs- 10, 
11) = 1956 Cri L Jour 1026 (DB) •• AIR 
1968 All 100 (105) = 1968 Cri LJ 281 = 
1987 All LJ 573 (DB). 

(27) Mysore Police Act (5 of 1908), 

Section 40 is not invalid on ground of 
repugnancy with Section 144. 1962 Mys 

LJ (Supp) 411. 

(28) Section 144 is not an exhaustive 
topic itself — Inferior Criminal Courts 
can invoke inherent powers to grant re¬ 
lief. 1969 Cri LJ 575 (577) = 34 Cut LT 
460- 

(29) Sub-section (6) of Section 144 is 
uncoDStitutional being violative of Arti¬ 
cle 19 (1) fb) of Constitution. AIR 1062 
Pat 292 = 1962 BLJR 236 = 1062* (2) 
Cri LJ 203 (DB). 

2. Power of Magistrate unde, the 
section to override-private Tiffp',:,.— 
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Section 14i — Note 2 (contd-) 

Cca.vt-s Civil as well as Criminal, exist 
fo the protection of the rights of pri- 
V£<te individuals, and therefore the 
autl'ority of a Magistrate under this 
section should ordinarily be exercised 
in defence of such rights rather than in 
their suppression. AIR 1939 All 182 
(lb3, 184) = 40 Cri L Jour 383 ** AIR 
1939 Sind 167 (169) = 40 Cri L Jour 
703 (DB) ** AIR 1937 Mad 311 (312) = 
38 Cri L Jour 582 *♦ (1883) 6 Mad 203 
(22C) (FB) ** AIR 1934 Pat 104 (105) = 
35 Cri L Jour 1057 ** AIR 1968 Punj 

303 (306) = 70 Pun LR 102. 

[See also AIR 1954 Tripura 4 (4) = 

1954 Cri L Jour 1343-] 

(2) The powers under this section are 
not confined to the protection of private 
rights; they are intended to be exer¬ 
cised also for the protection of the pub¬ 
lic including private individuals and for 
the preservation of the public tranquil- 
lily- (1895) 17 All 485 (489, 490) (FB). 

(3) Where there is a conflict between 
public interest and private interest, the 
former must prevail and a Magistrate 
can under this section override, tem¬ 
porarily, private rights. AIR 1942 Pat 
414 (416) = 43 Cri L Jour 722 *♦ AIR 

1955 Manipur 41 (44) = 1955 Cri L Jour 

1603 AIR 1938 Mad 714 (715) = 39 
Cri L Jour 886 ** AIR 1938 Mad 

1049 (1050) = 30 Cri L Jour 31 (FB) 

** (1883) 6 Mad 203 (220) (FB) ** (1902) 
30 Cal 155 (184) (FB). 

(4) Although a person has an absolute 

right to use his property as he pleases, 
yet if the mode of enjoyment of the 
property, innocent and lawful as it may 
be, results or tends to result in a breach 
of the public peace, the Magistrate 

has power to restrain him .tempo¬ 
rarily from so using the property. AIR 
1928 Cal 446 (447) = 29 Cri L Jour 423 

(DB) ** AIR 1939 Sind' 167 (169) — 40 

Cri L Jour 703 (DB) *♦ (1880) 2 Mad 
140 (142) (DB). 

(5) The rule that private rights can 
be overridden in the interests of the 
public rights is equally applicable to 
cases where rival parties claim to exer¬ 
cise a right at the identical place and 
at the same time, such as the perform¬ 
ance of a festival in the public gobd 
before a temple. AIR 1949 Mad 212 
(214) = 50 Cri L Jour 235 *• AIR 1961 
SC 884 = 1961 (2) Cri LJ 16 = (1961) 

3 SCR 423 *-• (1966) 32 Cut LT 1036 =s 
ILR (1966) Cut 882. 

(6) An order in suppression of legal 
1 ‘ights ought not, however, to be made 
unless the Magistrate considers that 
such action is absolutely necessary and 
that the powers vested in him under 
the other provisions of the Code to 
avert a breach of the peace, are not 
likely to i*ove adequate or sufficient. 


AIR 1953 Mys 107 (Pr 5d) == 1953 Cri 
LJ 1271 •* AIR 1951 Cal 472 (Pr 12) =* 

** air 1940 Bom 
42 (43) = 41 Cri LJ 319 (DB) *• AIR 
1938 Mad 714 (715) = 39 Cri LJ 886- 

(7) Care should be taken to see that 
use of this section is not invoked by 

to a dispute in order to 
obtain material advantage over the 
other. AIR 1940 Sind 158 (159) =. 41 
Cri LJ 952 (DB). 

(8) The Magistrate should try as far 
as possible to uphold the rights 

Courts. AIR 1934 Pat 
565 (569) = 36 Cri LJ 146 (DB) 
AIR 1958 Tripura 47 (Pr 5) ss 1958 Cri 
LJ 1554. 

[See also AIR 1949 Mad 212 (213) * 
50 Cri LJ 235.] 


(9) The Magistrate should resort to 

the provisions of this section oply 
when there is no time or opportunity 
for any other course. AIR 1927 Mad 
368 (368) 28 Cri LJ 325 *• AIR 1934 

Cal 513 (515) ^ 35 Cri LJ 1252 (DB). 

(10) An order under this section, if 
made, should never be disproportionate 
but should always be commensurate to 
the emergencies of any particular situa¬ 
tion. AIR 1942 Pat 414 (416) = 43 Cri 
LJ 722 ** AIR 1940 Bom 42 (43) * 41 
Cri LJ 319 (DB) ♦* AIR 1933 Cal 348 
(351) = 34 Cri LJ 334 (DB). 

(11) It is incumbent on the Magis¬ 

trate to hold a full and sufficient 
enquiry as to the circumstances which 
make it likely that a breach of the 
peace will occur. (1880) 5 Cal 132 (134) 
(DB) ** (1946) 50 Cal WN 615 (615) •• 
AIR 1924 Pat 767 (768, 769) = 25 Cri 
LJ 1178 •• AIR 1961 Manipur 12 

(20) = 1961 (1) Cri LJ 676. 


(12) The authority of the Magistrate 
to override temporarily, private rights 
in cases of emergency is co-extensive 
with the emergency and when it ceases, 
'he should secure to every person the 
enjoyment of his legal rights, and hy 
means of proper precautions, deter 
those who seek to invade the' rights of 
others. (1881) 2 Weir. 74 (76) (DBi •• 
AIR 1955 Manipur 41 (44) » 1955 Cri 
LJ 1603. 

(13) Where, there is no apprehension 
of a breach of the public peace, a 
Magistrate should not restrain the 
liberty of a private individual by means 
of an order under this sectidn. AIR 
1939 Rang 181 (182) = 40 Cri L J 645. 

[See AIR 1937 Mad 311 (312) « 38 
Cri LJ 582.] 

(14) Where it is found that a person 
is doing a thing which he is .legally 
entitled to do and his neighbour choos^ 
to take offence and threatens to create 
a disturbance in consequence it is clear¬ 
ly the duty of the Magistrate not to 
deprive the former of the exercise of 
his legal rights but restrain the latter 
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Section 144 — Note 2 (contd*) 
from illegally interfering with the exer¬ 
cise of such legal rights- AIR 1953 
Mys 107 (Prs 5a, 5d) — 1953 Cri LJ 
1271 •• AIR 1952 Trav-Co 251 (Pr 3) =a 
1952 Cri LJ 1121 ** AIR 1924 Pat 767 
(769) = 25 Cri LJ 1178 •• (1880) 5 Cal 
132 (134, 135) (DB). 

(15) The proper course for the 
Magistrate is to ascertain which party 
is in the wrong and is interfering un¬ 
necessarily with the legal exercise of 
the rights of the other party and to 
restrain that party from committing any 
act which may lead to a breach of the 
peace. AIR 1922 Cal 483 (484) ^ 24 
Cri LJ 154 (DB). 

(16) As a general rule, when a 

breach of the peace is anticipated, 
action is to be taken against the poten¬ 
tial law-breakers and not against the 
peaceful citizens, whom it is expected 
that law-breakers will molest. AIR 
1952 Trav-Co 251 (Pr 3) = 1952 Cri 
LJ 1121 ♦* AIR 1955 Manipur 41 (44, 
45) 1955 Cri LJ 1603 ** AIR 1951 

Cal 472 (Pr. 12) = 52 Cri LJ 856 (DB) 

AIR 1927 Lah 430 (430) = 28 Cri LJ 
345 ** AIR 1923 Mad 15 (16) = 23 Cri 
LJ 689. 

(17) Where on an application for res- 
toration of possession by a party under 
this section the Magistrate orders res¬ 
toration of possession to him and in 
compliance with the order possession is 
delivered to such party but finally the 
Magistrate dismisses his application, 
the High Court, under the powers 
conferred by Section 561A, will order 
restoration of possession to the party 
from whom it was taken. AIR 1951 
Madh B 91 (Pr 3) = 52 Cri LJ 560. 


3. Written order stating the material 
facts.^’— ( 1 ) Where the Magistrate is 
satisfied that there are sufficient 
grounds for proceeding under this 
section, and that immediate prevention 
or speedy remedy is desirable he 
should pass an order stating the material 
facte of the case; such order should be 
a written order. AIR 1942 Lah 171 
(172) = 43 Cri LJ 747 (FB) ♦* AIR 
1939 Rang 181 (182) = 40 Cri LJ 645 ** 
AIR 1924 Pat 767 (768) = 25 Cri LJ 

1178 *♦ AIR ”1961 Manipur 12 (19) as 
1961 (1) Cri LJ 676. • 


(2) Before proceeding under this 

section, the Magistrate must satisfy 
himself that there is sufficient ground 
for doing so. AIR 1939 Rang 181 
(182) 40 Cri LJ 645 •• AIR 1968 

Punj ' 303 (305) = 70 Punj LR 102 •• 
1967 Cri tJ 17ie‘*(1717) (Cal); 

(3) There ' ought to be evidence or 
Imormatioo before' the Magistr^ that 
uie act prohibited Is likely to Oause a 
riot or affray or danger to hiuhan life, 

Lah 171 (172) =. 43 Cri 
LJ 747 (fB) (1875) 24 Suth WR (Cr) 




30 (31) (DB) •• (1906) 10 Cal WN cUv 
(cliv) (DB). 

(4) The Information may be oral, or 
may be in a police report. (1881) 3 
Mad 354 (357) (DB) *• AIR 1939 Mad 
783 (785) = 41 Cri LJ 677 *• AIR 1924 
Oudh 338 (340) = 25 Cri LJ 433. 

(5) A Magistrate cannot act solely 
on the report of an interested person, 
as for instance, the manager of the 
factory in which the accused persons 
are employed. AIR 1915 Cal 733 (734) = 
16 Cri LJ 320 (DB). 

(6) The Magistrate must not base 
his order merely on his local inspection. 
AIR 1951 Pat 285 (Pr 4) = 52 Crj LJ 
10 » 


(7) As sub-section (2) implies, ordU 
, narily an order under this section should 

not be made without an opportunity 
being afforded to the person against 
whom it is proposed to make it, to 
show cause why it should not be 
passed- AIR 1953 Orissa 96 (Pr 1) = 
1953 Cri LJ 731 (DB) ** AIR 1936 Cal 
259 (259) = 37 Cri LJ 696 *• (1896) 19 
Mad 18 (20) (DB) ** AIR 1924 Pat 703 
(704) = 26 Cri LJ 260 ** (1883) 6 Mad 
203 (223) (FB). 

(8) An ex parte order can only be 
passed in cases of emergency or when 
there is no time to serve notice See 
Note 9. 


(9) The order should be served upon 
the persons proceeded against In the 
manner provided for by Section 134 of 
the Code. AIR 1951 Cal 472 (Pr 5) = 
52 Cri LJ 856 (DB) *♦ AIR 1935 Cal 251 
(252) = 36 Cri LJ 736. 

(10) In the absence of evidence to 
show that personal service or service 
on an adult member of the order under 
this section, could not be effected, ser¬ 
vice by affixing a copy of the order on 
a bamboo pole near the scene of dis- 
pute has been held to be no service at 
all. AIR 1951 Cal 207 (Pr 13) =* 5i 
Cri LJ 1575 (DB). 

ill) It is merely an irregularity if a 
copy of the order is not stuck up as 
required by Section 134, and an irregu- 

nature will be immaterial 
Person concerned had knowledge 
of the contents of the order. AIR 1940 

FoIr ^ ^ LJ 864 *• AIR 

= 1955 Cri LJ 
1503 !! ^1539) 16 Cal 9 (12) (DB) •* 

AIR 1940 Pat 446 (47) = 41 Cri LJ 

414« 

issued to the party 
must follow the terms of the order^in 

which it is issued. AIR 
1934 Cal 3^3 (396) =* 35 Cri LJ 881 
(-UBK * 

(13) The sub-section does not autho- 
Magistrate to addrera an order 
ArS^% ncf in the district, 

850^(m) ^ 
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(14) It is desirable that the order 
should show in clear and unmistakable 
terms the authority under which the 
Magistrate takes action under this 
section, and professes to act. AIR 1923 
Rang 146 (146) = 24 Cri LJ 737 (DB) 
** AIR 1960 Cal 715 (716) = 1960 Cri 
LJ 1445. 

(15) An order under this section 
should be clear and definite. AIR 1940 
All 465 (466) = 42 Cri LJ 120 ** AIR 
1936 Cal 259 (259) = 37 Cri LJ 696 ** 
AIR 1935 Bom 33 (33, 34) = 36 Cri LJ 
547 (DB). 

[See also AIR 1941 All 70 (73) = 42 
Cri LJ 298 (FB|.] 

(16) It has been held that a mere 
omission to set out in the order the 
material facts where there are, ,as a 
matter of fact, grounds justifying the 
order will not justify interference with 
the order. AIR 1917 Cal 6 (7) = 18 
Cri LJ 892 (DB). 

[See however 1948 Bur LR 365 (369).l 

[But see AIR 1939 Rang 181 (182) = 
40 Cri LJ 645.] 

(17) Where there are no such 
materials or the materials are not suffi¬ 
cient to justify the order, and the 
order does not show any emergency, 
the order must be set aside. AIR 1929 
Pat 714 (716) = 31 Cri LJ 466 *• AIR 

1933 Cal 348 (353) = 34 Cri LJ 334 

(DB). 

4. Who can pass order under the 
section.— (i) Where a Sub-divisional 
Magistrate, to whom an application had 
been made for an order under this 
section, fixed a certain day for enquir¬ 
ing mto the necessity for the order 
but did not attend Court on that day, 
it was held that another Magistrate 
who was in charge of the current file 
of his Court, and who was not other¬ 
wise disqualified to pass an order 
under the section, could dispose of the 
matter and pass orders thereon- AIR 

1934 Cal 393 (394) = 35 Cri LJ 881 
(DB). 

(2) A Magistrate not specially em¬ 
powered by the Government or by the 
District Magistrate, cannot pass any 
order under this section though he is 
in charge of current duties of the Sub- 
divisionai Magistrate on the particular 
date. AIR 1952 Orissa 215 (Pr 4) = 
1952 Cri LJ 1106 (DB). 

(3) On a petition to a Sub-Magistrate 
he refused to pass an order under this 
section as on enquiry he did not find 
sufficient ‘^grounds. The matter was 
taken up to the Sub-divisional Magis¬ 
trate. It was held that the Sub-divi¬ 
sional Magistrate could pass the order 
on the material gathered by the Sub- 
Magistrate. AIR 1942 Mad 20 (21) = 
43 Cri LJ 372. 


® dispute exists between 
the Collector and District Magistrate 
on the one hand and a private person 
on the other as regards the title to 
lease right to take sand from a river a 
Magistrate in the district is hardly an 
appropriate tribunal to decide whether 
the Collector and District Magistrate 
who is the immediate superior of all 
Magistrates in the district has or has 
not the right to lease the property to 
others. AIR 1951 Cal 207 (Pr 8) = 51 
Cri LJ 1575 (DB). 

5. Nature of orders that can be pass¬ 
ed under the section.— (1) This section 
contemplates an absolute and definite 
order and not the passing of a condi¬ 
tional order to be made absolute later 
on. An order either to abstain from a 
certain act or to show cause against 
the order is not one within the section. 
AIR 1936 Cal 259 (259) = 37 Cri LJ 
696. 

(2) The orders under the section 
vary very widely in their scope and 
effect. They may have the most drastic 
effect in curtailing the liberties of 
individuals ^or communities or they 
may have only the effect of controlling 
a route of procession by causing mini¬ 
mum interference with private rights. 
AIR 1939 Mad 783 (785) = 41 Cri LJ 
677. 

6- Order to abstain from certain acts. 
— (i) The order should be a definite 
order to abstain from a certain act.— 
(1). An order either to abstain from a 
certain act or to show cause against 
the order is not a definite order and 
does not come within the purview of 
this section. AIR 1936 Cal 259 (259) =* 
37 Cri LJ 696. 

(ii) The order should be addressed to 
a definite person.— (2) An order 

addressed to the crews, lessees, proprie¬ 
tors or any other persons having con¬ 
trol over the movements of boats 
regulating the boat traffic at a certain 
landing was held to be indefinite and 
not authorised. (1898) 25 Cal 852 (853, 
856) (DB). 

(3) An order forbidding the “owners 

of cattle” from allowing their animals 
to stray is indefinite. (1872) 18 Suth 
WR (Cr) 21 (21) =9 Bang LR (AC) 36 
(DB). ' 

(4) An order directing a person not 
to go to a certain village or allow, “any 
of his servants, relations, or friends” to 
go there has been held to be indefinite 
and not authorized by the section. 
(1098) 2 Cal WN 422 (423). 

(5) An order addressed to “A. B. and 
all other persons, who may. be concern¬ 
ed iq the project,” is vague and bad m.. 
law. AtR 1931 Bom 135 (l88). — 32 
Cri LJ 507 (DB) ** 1961 (1) Cri LJ 659 
(660) = i960 Ker LT 724. 

(6) Order under Section 144, prohibit¬ 
ing shouting of “provocative slogans 
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— The expression “provocative slogans'* 
has necessarily to be understood in the 
context in which it has been used in 
the order and therefore, it cannot be 
regarded as vague — Order cannot be 
held to place unreasonable restrictions 
on the rights of free speech of. citizens. 
AIR 1961 SC 884 = 1961 (2) Cri LJ 
16 = (1961) 3 SCR 423. 

(iii) The order should be addressed 
to a party to the proceedings and not 
to a third person.— (7) The order under 
Section 144 should be addressed to 
a definite person and it should be 
addressed to a party to the proceeding 
and not to a third party. 1960 Ker LT 
724 = 1961 (1) Cri LJ 659 (660). 

(8) An order directing a village 
•munsif to take possession of the pro¬ 
perty in dispute is ultra vires. AIR 
1917 Mad 629 (629) = 17 Cri LJ 190. 

(9) An order directing the police to 
see that a person is allowed to go to 
a particular land and cut the crops is 
bad. AIR 1921 Pat 415 (420) = 22 Cri 
LJ 442. 

(10) Where A is doing some work 
which may cause annoyance, a direc¬ 
tion to B not to do that work cannot 
have the effect of preventing A, who is 
not under the control of B to stop the 
work. In such a case the direction to B 
is improper. (1949) 53 Cal WN 344 
(346) (DB). 

(iv) The act prohibited should be a 
certain and definite act.— (11) The order 
must state in clear and precise terms 
what it is that the person ordered is 
prohibited from doing. AIR 1940 Bom 
42 (44) = 41 Cri LJ 319 (DB) ** AIR 
1939 Rang 181 (183) = 40 Cri LJ 645. 

(12) The following orders have been 
held to be not valid: 

(a) an order directing a person not 
to do any illegal act that is 
likely to cause a breach of the 
peace. (1906) 10 Cal WN clxxvi 
(clxxvi) (DB). 

(b) an order directing a person not 
to collect rents from the ryots 
generally without mentioning 
any particular ryot. (1889) 16 
Cal 80' (84. 85) (DB) •* (1892) 19 
Cal 127 (130) (DB). 

ic) an order in general terms, for¬ 
bidding two persons to use any 
musicm instrument in the neign- 
bourhood of each other's house. 
(1866) 6 Suth WR (Cr) 40 (40) 
(DB). 

* (d) an order directing certain per- 
. sons not to commit any act that 
may be likely^to induce a breach 
of the peace and to take forcible 

J iosseasion of certain property. 
1906) 4. Cri LJ 456 (460) (DB) 


(e) an order directing the public not 

to discuss matters which may be 
a subject of controversy between 
different sections or different 
classes or which may excite pub¬ 
lic feeling: AIR 1939 Rang 181 
(182, 183) = 40 Cri LJ 645 (DB). 

(f) an order directing the editor of 

a newspaper to abstain from 
publishing any news articles or 
comments relating to certain 
specified matters, except such 
news, articles and comments as 
have been previously approved of 
by a certain officer. AIR 1940 
Bom 42 (44) = 41 Cri LJ 319 

(DB). 

(g) an order prohibiting the editor of 
a newspaper from making any 
attack on an officer and even 
comments on the public acts of 
any officer of any department. 
AIR 1952 Mad 61 (Prs 2. 3) = 
1952 Cri LJ 161. 

fl3) While pronouncing an order 
under this section against a newspaper,- 
the Court should enquire whether the 
words used are used in such circum¬ 
stances and are of such iiature that a 
reasonable man would dhticipate the 
evil result- The principles to be not 
lost sight of indicated. AIR 1957 Punj 
1 (Pr 14) » ILR (1957) Punj 218 = 
1957 Cri LJ 88 (DB). 

(14) An order under this section 
should direct a person to abstain from 
a certain act and not a series of acts, 
done at certain intervals and spreading 
over a period of time. (1967) 2 Weir 
67 (67, 68). 

(v) The order should be to abstain 
from a certain act and not to do a 
certain "act.— (15) The section permits 
only a restrictive order and does not 
authorize a Magistrate to make a 
mandatory or positive order directing a 
person to do a particular act. AIR 
1942 Pat 414 (416) = 43 Cri LJ 723 
AIR 1933 Cal 724 (725) = 34 Cri LJ 
1192 (DB). 

[See also AIR 1951 Pat 494 (Pr 2) = 
52 Cri LJ 638 (DB).] • 

(16) An order directing a person to 
do positive act may be passed only in 
so far as such order may be covered by 
the words ‘’or to take certain order 
with certain property in his • possession 
or under his management-” AIR 1937 
Cal 406 (407) = 38 Cri LJ 915 (DB) 

AIR 1953 Tripura 6 (2) (7) = 1953 Cri 
LJ 1469. 

[See alsb AIR 'f940 Pat 57 |58) = 41 
Cri LJ 98 J 

I 

[See however AIR 1938 Pat 61« 
(611)^ s® 40 Cri LJ 144. (Submitted not 
correct Ed jJ t. 
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(17) It has been held that the Magis¬ 
trate has no power to pass orders : 

(a) directing the removal of a bund 
already put up. But where th« 
land on which the bund has 
been erected is in the possession 
or under the management of the 
person against whom the order is 
passed, an order directing him 
to remove the bund will be 
within the jurisdiction of the 
Magistrate under this section as 
being an order to such person 
“to take certain order with cer¬ 
tain property in his possession or 
under his management.” AIR 
1929 Pat 523 (525) = 31 Cri LJ 
967 (DB) ** AIR 1940 Pat 57 
(58) = 41 Cri LJ 98 ♦♦ AIR 1937 
Cal 406 (407) — 38 Cri LJ 915 
(DB). 

[See however (1907) 11 Cal WN cvii 

(cvii) (DB).] 

(b) directing an owner to rebuild a 
building which has fallen down, 
or to fill up certain excavations 
already made. U895) 17 All 485 
(487, 489) (FB) ** AIR 1933 Cal 
724 (725) = 34 Cri LJ 1192 (DB). 

(c) directing a party to open a 
channel in his land. AIR 1914 
Mad 239 (240) = 15 Cri LJ 291 
(DB). 

(d) directing the removal of an em¬ 
bankment. (1870) 5 Mad HCR 
(App) xix (xix). 

(e) directing the removal of a fence. 
AIR 1938 Pat 610 (611) = 40 Cri 
LJ 144- 

(f) directing the removal of a jetty 
which had already been con¬ 
structed. (1936) 164 Ind Cas 434 
(435) = 37 Cri LJ 936 (DB) 
(Cal). 

(g) directing the demolition of a 
sluice. (1867) 2 Weir 65 (65). 

(h) directing the removal of a gran¬ 
ary on the ground that it has 
been improperly built. (1869) 4 
Mad HCR (App) xxxiv (xxxv). 

(i) directing the removal of an 

obstruction. (1874) 21 Suth WR 
(Cr) 24 (25) (DB). . 

(j) directing certain trees to be cut 

down. (1870) 13 Suth WR (Cr) 
72 (73) (DB). . 

(k) directing the owner of a tank in 
a dry bed of the river to destroy 
the banks of the tank on the 
ground that they are an obstruc¬ 
tion to the public in the lawful 
enjoyment of the river. (1988) 10 
Suth WR (Cr) 36 (37) (DB). 

(l) directing a party to vacate his 

house and t^e his quarters in a 
different place. (1898) 2 Cal WN 
70 (70, 71). 

(m) directing a person to remove an 
obstruction to a culvert through 


which the drainage of certain 
railway quarters flows into a 
tank on the ground that rainf all 
in an hour would flood the 
quarters and compel evacuation. 
AIR 1919 Cal 584 (584, 585) = 19 
Cri LJ 951 (DB). 

(n) directing the restoration of a 
child to the custody of its 
parents. (1872) 2 Weir 66 (66, 67). 

(o) directing a person to remove him¬ 
self from the district and to do 
so by the next available train- 
AIR 1931 Cal 263 (263) = 32 Cri 
LJ 592 (DB). 

(p) directing the division of crops 
between the tenants and a rival 
zamindar. (1905) 2 Cri LJ 168 
(169) ^ 32 Cal 154 (DB). 

(q) directing a person to abstain 
from residing in any place,” 
where he is at the time: such 
an order is virtually a manda¬ 
tory order directing him to 
remove himself from such place 
and hence is not warranted by 
the section. AIR 1934 Rang 124 
(125) = 35 Cri LJ 1300. 

(r) directing that a person shall hold 
his hat on certain particular 
days. (1904) 31 Cal 990 (992) « 

1 Cri LJ 778 (DB). 

(vi) The object of the order should 
be one of those specified in sub-s. (1)-— 

(18) An order under this section ought 
not to be passed on the mere ground 
that pecuniary loss would be caused to 
one party. (1909) 13 Cal WN 188 (190, 
191) = 11 Cri LJ 11. 

(19) An order preventing the ryots 
from reaping the crops they have sown 
owing to an apprehension that if they 
are allowed to reap them, the Govern¬ 
ment or other landlord might lose 
rent, is not justified. (1904) 1 Cri DJ 
248 (250) (DB) (Cal). 

(20) The loss arising frhm the esta¬ 
blishment of a rival hat is not an 
injury within the meaning of the 
section. (1874) 21 Suth WR (Cr) 26 (26, 
27) (DB) *• (1905) 2 Cal LJ 64n (64n) 
(DB). 

(21) An order cannot also be passed 

for the mere protection of one’s 
property. Thus, an order, directing the 
removal of a certain dam obstructing 
flood is not ' competent- (1883) 9 Cal 
103 (104, 105) (DB). t 

(22) An order prohibiting the public 
from wearing Gandhi caps, in me 
absence of any evidence m show that 
it is necessary to pass such an order m 
the interests of the public peuce, 

be set aside. AIR 1931 Mad 236 (239, 

240) 32 Cri LJ 744. ‘X- 

(23) The word “annoyance” in 
section has been held to include 

as well ds physical annoyance. , AIK 
1952 Mad 61 (Pr 2) = 1952 Cn LJ 
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161 AIR 1931 Bom 135 (138) « 32 
Cri LJ 507 (DB). 

(24)- Mere annoyance caused to Gov¬ 
ernment Officials when not actually 
employed in their task by reckless or 
defamatory attacks on them not involv¬ 
ing a breach of the peace or danger to 
life or health will not be sufficient for 
invoking the powers under this section. 
AIR 1952 Mad 61 (Prs 2, 3) = 1952 Cri 
LJ 161. 

(vii) The discretion is to be exercised 
by the Magistrate himself.— (25) The 
Magistrate has no jurisdiction to pass 
an order against the editor of a news¬ 
paper directing him to abstain from 
publishing any news, articles or com¬ 
ments which have not been previously 
approved of by a certain officer AIR 
1940 Bom 42 (44) = 41 Cri LJ 319 

(DB). 

(26). The following orders have been 
held to be competent and valid under 
this section as being orders to abstain 
from certain acts : 

(a) an order directing a person to 
abstain from interfering with a 
certain mutt and the property ap¬ 
pertaining to it. (1881) 3 Mad 354 
(355, 357) (DB). 

(b) an order directing a person not 

to interfere with the management 
of a certain temple. (1901) 24 

Mad 45 (46) (DB). 

(c) an order directing a trustee to 
abstain from interfering in any 
way with the conduct of the 
adyapakam service in a temple. 
AIR 1918 Mad 18 (19) = 19 Cri 
LJ 933. 

(d) an order directing certain persons 
not to interfere with the Badves 
in the performance of the daily 
pooja of God Vithoba at 
Pandharpur. (1902) 4 Bom LR 
582 (584) (DB). 

(e) an order directing particular 
time to be observed by the Hanafl 
and Shall sects for ’daily worship 

[ in a mosque and directing either 
sect to abstain from worshipping 
during the time fixed for the 
other. (1901) 24 Mad 262 (263, 
265) (DB). 

[.See however 1876 Pun Re (Cr) 
No. 10, p. 16 (16, 17) (DB).] 

(jf) an order prohibiting the slaughter 
of votive animals, except in the 
\ slaughter house in order to pre¬ 
vent a breach of the peace be¬ 
tween Hindus and Mahomedans. 
1885 All WN 258 (258). 

(g) an order directing a person to 
refrain from interfering with the 
. crops on the land. AIR 1917 Pat 
217 (219) = 18 Cri LJ 652. 

[b) an order directing the melvaram- 
^ ; 4^r to abstain from exercising 


his rights as melvaramdar. AIR 
1914 Mad 150 (150, 151) = 15 Cri 
LJ 145. 

(27) Order partly valid and partly 
invalid— Where in an order under 
this section a prohibition is directed 
against A and B and the prohibiton is 
bad against B, it may nevertheless be 
valid against A. The fact that part of 
the order is bad as being too vague 
will not render the whole order bad, if 
that part can be severed from the rest 
of the order. AIR 1931 Bom 135 
(138) = 32 Cri LJ 507 (DB) ** AIR 
1961 Manipur 12 (19, 20) = 1961 ( 1 ) 
Cri LJ 676. 

[See also AIR 1944 Pat 213 (214) = 
46 Cri LJ 18.] 


7. Direction to take certain order 
with property.— (1) It was held that 
the word “property” refers only to, and 
is restricted to immovable property, 
and the Magistrate cannot make an 
order with regard to the custody of 
movable property, such as money, on the 
ground that there is a likelihood of a 
breach of the peace with regard to the 
same. (1869) 12 Suth WR (Cr) 38 (38) 

) I 

(2) An order of this description 
should relate to an interference of some 
kind with the property itself. (1892) 
19 Cal 127 (130) (DB). 

(3) The property, in respect of 

which the order is made, should be in 
the possession or management of the 
person against whom the order is pass- 
ed. The section does not apply to a 
subletting owner, not in actual posses¬ 
sion or management of the property. 
(1878) 1 Shome LR 30. ^ ^ 


(4) The Magistrate cannot, under this 
section, put the Sub-Inspector of Police 
in possession of certain land and direct 
him to harvest the crop. AIR 1944 Pat 
213 (214) = 46 Cri LJ 18. 


(5) The section does not authorize 
the attachment of properties. AIR 1953 

= 1953 Cri LJ 

(cxix). 

^ 1961 (1) Cn LJ 659 (660, 661) = I960 
Ker LT 724. 


Magistrate cannot direct that 
a list be prepared of articles, concern- 

parties are in dispute, 
and that the same should be removed 
to the Court and should remain there 
for two months or until the decision of 
a pending suit. (1908) 8 Cri LJ 230 
(231, 232) (DB) (Cal). 


(7) The section authorizes Interference 
even with the exercise of lawful rights 
m cases of emergency, temporarily. 
Hence, a Magistrate has jurisdiction 
under this section to prohibit the holding 
of a baton particular days of the week 
If he considers that such an order is 
necessary to prevent a breach of the 
peace and that the case is an emergent 
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one. AIR 1933 Cal 348 (351) = 34 Cri 
LJ 354 (DB) ** AIR ' 1940 Pat 185 
(186) = 41 Cri LJ 463 ** (1872) 18 

Suth WR (Cr) 47 (53) = 10 Beng LR 
434 (FB). 

(8l The Magistrate has jurisdiction 
to pass an order prohibiting the holding 
of a hat altogether under this section, 
although he can regulate the hold¬ 
ing of the hat by prohibiting its being 
held on some particular days of the 
week and so on. AIR 1922 Cal 569 
(5701 = 24 Cri LJ 164 (DB) ** (1912, 
13 Cri LJ 511 (512) (DB) (Cal) 

(1879) 4 Cal L Rep 410 (412) (DB). 

(9) The holding of a hat on one's 
own land being a perfectly lawful act. 
the Magistrate must rather exercise his 
powers to prevent interference with 
such act than to restrain the act itself. 
See the observations in the following 
cases: AIR 1922 Cal 569 (570) = 24 Cri 
LJ 164 (DB) ** AIR 1933 Cal 348 
(331) = 34 Cri LJ 334 (DB) ** AIR 
1940 Pat 185 (186) = 41 Cri LJ 463. 

8. ElTect of order under the section.— 

(1) An order under this section has not 
the effect of disturbing either title or 
possession, though it may prevent and 
does prevent the exercise of the rights, 
which a person in possession would 
otherwise be entitled to exercise, during 
th*^ continuance of the said order. 
AIR 1939 Pat 512 (514) = 40 Cr L 

Jour 895 AIR 1938 Pat 369 (371) = 
39 Cri L Jour 778 (DB) ** (1921) 64 Ind 
Cas 572 (573) (DB) (Cal) ** AIR 1970 
Pat 102 (103) = 1970 Cri LJ 484. 

(See also AIR 1953 Raj 202 (204) = 

1953 Cri L Jour 1843 (DB). (Magistrate 
cannot adjudicate a question of posses¬ 
sion on title.)] 

(2) The order cannot be treated as 
substantive evidence of possession in 
subsequent proceedings. AIR 1951 Pat 
473 (Pr. 9) = 52 Cri L Jour 626 (DB). 

(3) Where the Magistrate, while pass¬ 

ing an order under this section, makes 
an Incidental observation as to posses¬ 
sion of a certain property, the observa¬ 
tion cannot have the force or effect of 
an order under Section 145. AIR 1940 
Pat 364 (365) = 41 Cri L Jour 384 ** 

AIR 1925 Pat 514 (516) = 26 Cri L Jour 
1229 (DB). 

[See also (1903) 7 Cal WN 142 (143) 
(DB).] 

(4) Although orders in proceedings 
under this section cannot be taken as 
decisive of the rights of either of th© 
parties yet, the nature of the proceed¬ 
ing and its conclusion may be referred 
to when the history of the property is 
in question. AIR 1938 Pat 455 (455) — 
39 Cri L Jour 721. 

(5) Although an order under this 
section is not evidence of the possession 
of the disputed property by any person, 


yet the fact of the order may be ad- 
mitted in evidence under Section 13 of 
the Evidence Act. .1938 Pat WN 390 
(391). 

[See also AIR 1938 Pat 131 (133) = 
39 Cri L Jour 361.] 

(6) The fact of the order is a circum¬ 
stance supporting an inference that the 
person in whose favour the proceeding 
terminated would not be likely to allow 
his possession to be disturbed from 
any part of the property. AIR 1951 Pat 
473 (Pr. 9) = 52 Cri L Jour 626 (DB) 

AIR 1950 Pat 79 (Pr. 5) « 28 Pat 
576 = 51 Cri L Jour 551 (DB). 

(7) An order under this section does 
not bind a person who was not a party 
to the proceedings under it. AIR 1921 
Pat 415 (420) = 22 Cri L Jour 442. 

9. Ex parte order — Sub-section (2).— 

(1) Although ordinarily an order undei 
this section should not be made with¬ 
out an opportunity being afforded to 
the person against whom it is proposed 
to make it, to show cause why it should 
not be passed, sub-section (2), makes 
it permissible for a Magistrate to pass 
an ex parte order under this section but 
that can be done only in cases of emer¬ 
gency. AIR 1951 Cal 207 (Pr. 9) = 51 
Cri L Jour 1575 (DB) ** 1948 Bur LR365 
(369) ** (1916) 14 All LJ 39n (39n) 
AIR 1967 Ker 157 (l58) = 1967 Mad LJ 
(Cri) 240 (DB). 

(2) Where the circumstances of the 

case are such that they do not admit 
of the serving in due time of a notice 
upon the person against whom the 
order is passed an ex parte order can 
be made. 1948 Bur LR 365 (369) **-AIR 
1958 Tripura 47 (Pr. 4) = 1958 Cri L 

Jour 1554 ** (1898)^ 2 Cal WN 747 (748, 
749) ** (1910) 11 Cri L Jour 449 (449) 

(DB) (Mad). 

(3) The Magistrate can pass an ex 
parte order immediately on the receipt 
of a police report, where he is satis¬ 
fied therefrom that immediate action is 
necessary. AIR 1924 Oudh 338 (340) = 
25 Cri L Jour 433. 

(4) "While passing an ex parte order 

the Magistrate should record his rea- 
.sons for considering the occasion to be 
one of emergency and the materials on 
which he considered immediate action 
necessary; where- the record does not 
show that either of the two conditions 
justifying an ex parte order exists, the 
order is liable to be set aside. AIR 1919 
Mad 1004 (1007) = 20 Cri L Jour 309 
(FB). (Per Sadasiva Iyer J.) •* AIR 
1958 Tripura 47 o (pr. 4) = 1958 Cri L 

Jour 1554 (1898) 2 Cal WN 747 (748, 

749) •• (1910) 11 Cri L Jour 449 (449) 
(DB) (Mad). 

(5) After passing an ex parte order 
the Magistrate should give the parties 
aft opportunity of being heard and then 
either confifm, modify or vacate the 
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order. AIR 1958 Tripura 47 (Pr. 4) 
1958 Cri L Jour 1554. 


(6) It is open to a person, aggrieved 
by an ex parte order under this sub¬ 
section, to apply under sub-section (4) 
to rescind or alter the order. AIR 1934 
Cal 139 (140) = 35 Cri L Jour 541 (DB). 

(7) Where the legality and propriety, 
of an ex parte order are challenged, it 
is not proper to postpone the hearing 
until about the termination of the 
order; such matters ought to be dis¬ 
posed of quickly in order to avoid un¬ 
necessarily encroaching on the civil 
rights and liberties of the subject. AIR 

Cal 569 (571) = 24 Cri L Jour 164 
(US), ^ 

(8) Where a party offers evidence 
against the continuance of an ex parte 
order passed against him, the Magis¬ 
trate cannot, without holding an en¬ 
quiry, anticipate what the nature of 
the evidence would be and confirm the 
ex parte order, AIR 1948 Mad 117 (117) 
= 49 Cri L Jour 93. (Application under 
sub-section (4).) 


(9) SuiTicient materials must be fur¬ 
nished to enable Magistrate to take ac¬ 
tion under Sections 144 (2) and 117 (3). 
AIR 1968 Cal 364 « 71. Cal WN 851 = 
1968 Cri LJ 1058. 


10. Order against the general public 
— Sub-section (3).— ( 1 ) The words 

when frequenting or visiting a parti¬ 
cular place” in this sub-section qualify 
the expression “public generally” and 
i^nce a Magistrate has no power under 
this section to pass an order against 
the general public simpliciter. AIR 
1940 Cal 358 (361) = 41 Cri L Jour 864 
** AIR 1931 Bom 513 (514) :=; 33 Cri 
L Jour 75 (DB). 

(2) The order can only be directed to 
the general public when frequenting or 
visiting a particular place. AIR 1940 
Cai 358 (361) = 41 Cri L Jour 864 *• 

AIR 1955 Manipur 41 (48, 49) = 1955 
C>i L Jour 1603 •* AIR 1939 All 746 
(747) = 41 Cri L Jour 121 *• AIR 1931 
Bom 513 (513) = 33 Cri L Jour 75 (DB) 
** AIR 1931 Bom 325 (326) = 32 Cri L 
Jour 1144 (DB) ** AIR 1920 Mad 847 
(848) =» 20 Cri L Jour 755 •• AIR 1961 
SC 884 == 1961 (2) Cri LJ 16 = (1961) 
3 SCR 423. 

[See also AIR 1953 Orissa 96 (Pr. 8) 
= 1953 Cri LJ 731 (DB).I 

[But see AIR 1961 Manipur 12 (20) 
= 1961 (1) Cri LJ 676.] 

(2-A) Magistrate concerned with 
maintenance of peace in village and 
not with individuals — No bona fide 
dispute concerning disputed land in 
question found —— Order under Sec¬ 
tion 144 (3) in such circximstances is 
not Improper. .1969 BLJR 534 (536,- 537). 

5; (3) The expression “particulilr place” 
Implies .^hat the place to 'whli^' the 

rVol, 7.1 3 A. M. 56 


restriction applies should be a well- 
defined area regarding the boundaries 
of which the public can be in no doubt. 
AIR 1953 Orissa 96 (Pr. 3) = 1953 Cri 
L Jour 731 (DB) •• AIR 1954 Ajmer 40 
(41) = 1954 Cri L Jour 1014 •• AIR 
1940 All 465 (467) = 42 Cri L Jour 120 
** AIR 1934 Bom 375 (378) = 36 Cri 
L Jour 130 (DB) *• AIR 1940 Cal 358 
(361) 41 Cri L Jour 864. 

(4) The boundaries of the area to 
which the order is intended to relate 
should be clearly defined therein so 
that the general public may be reason 
ably expected to know what they are. 
AIR 1941 All 70 (72) = 42 Cri L Jour 
298 (FB) AIR 1955 Manipur 41 (48. 
49) = 1955 Cri L Jour 1603 •* AIR 1934 
Bom 375 (377, 378) = 36 Cri L Jour 130 
(DB) *• AIR 1935 Lah 679 (680) 36 

Cri L Jour 951. 


(5) A Magistrate can validly issue a 
general order that no person should 
sacrifice or cause to be sacrificed any 
cow or bullock within a specified 
boundary. AIR 1915 Oudh 188 (189) = 
16 Cri L Jour 190 (191, 192) (DB). 

(6) An order directed against all the 
sundry persons attending the Audinath 
Swami temple on the occasion of the 
Vaikasi Festival, is valid. AIR 1920 
Mad 847 (847, 848) = 20 Cri L Jour 755 


11 ; iTiii uruer airecting me public to 
refrain from taking “Prabhat Pheris” 
(morning processions) in the city and 
cantonment of Belgaum, or prohibiting 
the taking part in any processions with¬ 
in the municipal limits of Erendol city 
and all public places within such limits 
was held to be too wide and did not 
conform to the requirements of the sec¬ 
tion. AIR 1931 Bom 325 (325, 326) = 
32 Cri L Jour 1144 (DB) •* AIR 1931 

513 (513, 514) = 33 Cri L Jour 
iS (DB), 

(8) The expression “particular place” 
has been held to include the whole dis¬ 
trict over which the Magistrate 
® jurisdiction, or a particular 
^ district, or the limits 
of a particular union committee, or the 
public and private streets in a particular 

city. AIR 1953 Orissa Ss (Pr. 3 ) == 1953 

AIB 1954 Ajme? 

w (41) — 1954 Cri L Jour 1014 atr 
937 80 ( 81 ) = 38 Cri L Jour 35 ? 

(District of Lahore is a particular 
place.) •* AIR 1940 Cal 358 (361) = 41 
Cri L Jour 864. (Whole District l •* 
AIR 1939 Cal 703 (704) = 41 Cri L Tnnr 

fSub-division of district) •• 

AIR committee.) 

” AIR 1935 Bom 33 (34) = 36 rw T 

or Privafe 

‘’'■**0'^ prohibiting meetings to 
be held in any pla^e of^ubuJ AVorT 
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in a city is much too vague to come 
within the terms of the section. AIR 
1935 Bern 33 (33) ^ 36 Cri L Jour 547 
(DB) AIR 1961 Manipur 12 (20) = 
1961 (1) Cri LJ 676. 

(10) The “particular place” should be 
one which is frequented or visited by 
the public: in other words, it must be 
open to the public as such. AIR 1931 
Mad 242 (245) = 32 Cri L Jour 763 ** 
AIR 1940 Oudh 241 (243) = 41 Cri L 
Jour 226. 


(11) The public cannot be prohibited 
from putting up national flags in a 
private house not frequented by the 
public. AIR 1931 Mad 242 (245) = 32 
Cri L Jour 763. 

(12) Where an order under this sec¬ 
tion forbade the public in general to 
give caste dinners in the city owing to 
the prevalence of cholera, and a dinner 
was given in a private house to about 
four hundred persons, it was held that 
a conviction for disobedience of the 
order was illegal. (1890) 14 Bom 165 
(167) (DB). 

(13) The expression “public generally 
when frequenting or visiting a parti¬ 
cular place” includes also the residents 
of the place. AIR 1941 All 70 (71) = 
42 Cri L Jour 298 (FB) *• AIR 1942 
Oudh 39 (44) = 42 Cri D Jour 884 
(DB). (AIR 1940 Oudh 241 ~ 41 Cri 
L Jour 228, Dissented from.) ** AIR 
1940 Cal 358 (361) = 41 Cri L Jour 864. 


(14) Where because of the number of 
persons to be directed it is impracti¬ 
cable for the Magistrate to issue notice 
to each individual, he can issue an 
order to the public generally, including, 
besides residents persons who may fr^ 
quent or visit a particular place, and 
such order will be effective against each 
individual to whose knowledge it 
comes. AIR 1941 All 70 (73) = 42 Cri 
L Jour 298 (FB) ** AIR 1937 Lah 80 
(81) = 38 Cri L Jour 354 *• AIR 1915 
Oudh 188 (189) ^ 16 Cri L Jour 190 
(DB). 

(15) The view that an order under 
this section cannot be made until it is 
shown that the public whom it is 
sought to restrain from doing certain 
acts are actually frequenting or visit¬ 
ing a particular place is, incorrect. AIR 
1940 Cal 358 (362) = 41 Cn L Jour 864 
(AIR 1925 Cal 625 = 26 Cri L Jour 874 
and AIR 1934 Cal 393 = 35 Cri D Jour 
881, Dissented from.) 

(16) The law does not contemplate the 
prohibition of the frequenting or visit¬ 
ing of the “particular place” to which 
reference is made in sub-section (3) but 
the prohibition of sonie act on an occa¬ 
sion on which such place is frequented 
or visited. AJR 1941 All 70 (72) = 42 
Cri L Jour 293 (FB) •* AIR 1940 Cal 
358 (361) = 41 Cri L Jour 864. 


(17) As this section empowers a 
Magi>trate to interfere materially with 
the liberty of the subject, it is necessa^ 
that he should promulgate his order in 
terms sufficiently clear to enable the 
public or persons affected by it, to know 
exactly what it is which they are 
prohibited from doing. AIR 1935 Bom 
33 (33) = 36 Cri L Jour 547 (DB) ** 
AIR 1940 Cal 358 (361) = 41 Cri L Jour 
864. 

(18) Where an order was addressed 
to a portion of the community and had 
no concern with the public generally 
frequenting or visiting a particular 
place and there was also nothing to 
show that the Magistrate considered 
that immediate action was necessary, it 
was held that the order was not com¬ 
petent under this section. (1886) 8 All 
99 (100, 101). 

(19) Where an order under this sec¬ 
tion is directed neither to a particular 
individual nor to the public generally 
when frequenting or visiting a parti¬ 
cular place, the order is one made with¬ 
out jurisdiction. AIR 1914 Bom 198 
(198) = 16 Cri L Jour 98 (DB). 

(20) Section 144 (3) has nothing to 
do with nature of an order under Sec¬ 
tion 144 but is merely one of the four 
sub-sections which refer to the manner 
of promulgation and duration ,of an 
order under Section 144 (1). 1969 BLJR 
534 (536, 537). (AIR 1940 All 465. Dissent- 
ed.) 


11. Rescission or alteration of order — 
Sub-section (4).— (1) An order under 
this section is liable, under sub sec¬ 
tion (4), to be rescinded or altered on 
cause being shown- The jurisdiction 
conferred by this sub-section is, how¬ 
ever, not appellate or revisional, but is 
a special one, whereunder the Magis¬ 
trate is empowered to rescind or alter 
the original order. AIR 1937 Mad 487 
(488) = 38 Cri L Jour 864 ** AIR 1921 
Pat 468 (468) ** 1969 Cri LJ 575 (576) 
34 Cut LT 460 ** AIR 1967 Ker 157 

(158) = 1967 Ker LT 157 = 1967 Cri 
LJ 893 (DB). (Even after such order 
had been extended by the State Gov¬ 
ernment under Section 144 (6).) •• AIR 
1967 Orissa 72 (73, 74) = 33 Cut LT 58 
*» AIR 1960 Cal 715 (716) ~ 1960 Cn 
LJ 1445. 


(2) The Magistrate cannot substitute 

an entirely new order of his own. 
1938-2 Mad L Jour 509 (511) •* AIR 

1937 Mad 487 (489) = 38 Cri L Jour 
864 •* 1961 (1) Cr LJ 659 (660) *= I960 

Ker LT 724. _ 

(3) Where the Deputy Magistrate 

prohibits the second party from doii^ 
a certain act, the District Magi^jate 
cannot substitue a new order forbidding 
the first party from doing the act. 
(1938) 19 Pat L Tim 796 (797) •* AIR 
1918 Pat 672 (672, 673) 19 Cn L Jour 

880 (DB). 
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{4) A District Magistrate cannot, 
under this sub-section, prohibit the 
counter-petitioners from doing a cer¬ 
tain act, which they were permitted 
to do, by the order passed by the sub¬ 
ordinate Magistrate- The word “alter/’ 
cannot mean the substitution of the 
names of one party for the other. The 
^b-section contemplates only a change 
in the nature of the order and not a 
change in the party against whom it 
has been made. AIR 1951 Pat 253 
{Pr. 3) = 52 Cri L Jour 809 ** AIR 

1937 Mad 487 (489) ss* 38 Cri L Jour 
864 *» AIR 1918 Pat 672 (673) = 19 Cri 
L Jour 880 (DB) •* 1967 BLJR 783 (784). 

(5) Aijl order by the District Magis¬ 
trate while setting aside order 

under this section, directing that pro¬ 
ceedings under Section 145 should be 
drawn up, has been held to be bad, al¬ 
though there is nothing improper in his 
merely suggesting such a course for the 
guidance of the subordinate Magistrate- 
AIR 1929 Cal 751 (752) = 31 Cri L Jour 
544 (DB) •=*' AIR 1921 Pat 445 (446) = 

23 Cri L Jour 27. (Following 24 Cal 
391.) *• AIR 1921 Pat 468 (469). 

(6) The power of a superior Magis¬ 
trate to rescind or alter an order pass¬ 
ed by a subordinate Magistrate is not 
lost by reason of the fact that the sub¬ 
ordinate Magistrate has himself already 
dealt with an application made to him 
to rescind or alter the same order. 
AIR 1937 Mad 167 (168) “ 38 Cri L 
Jour 125 ♦* AIR 1937 Mad 311 (312) = 
38 Cri L Jour 582- 

(7) A rescission or alteration under 
the sub-section is justified where the 
reasons for the order no longer exist, 
or have varied in such a manner as to 
make an alteration a necessary corol¬ 
lary, or where the order is one that 
ought not to have been made. AIR 1952 
Trav-Co 251 (Pr. 3) = 1952 Cri L Jour 
1121 ** AIR 1922 Pat 435 (436, 437) = 
23 Cri L Jour 549 (FB) •* AIR 1934 Pat 
313 (315) (DB). 

(8) The mere fact that a Magistrate 
is interested in the matter, to which 
the order under the section relates, 
does not disqualify him from exercis¬ 
ing his powers under this sub-section. 
AIR 1934 Pat 313 (315) (DB). 

[See AIR 1951 Cal 207 (Pr. 8) = 51 
Cri L Jour 1575 (DB).l 

(9) The section contemplates the 
passing of only one order rescinding or 
altering the original order and. not in¬ 
termediate or interlocutory orders pend¬ 
ing final orders. (1906) 4 Cri L, Jour 
433 (435. 436) (DB) (Cal). 

. (10) A Magistrate can alter or rescind 
an <^er made under this section only 
whQOcit to xn^e by himself or by any 
Magistrate subordinate to hlxd or by 
hto predecessor in office- Where a 


superior Magistrate has ceased to have 
territorial jurisdiction, and thus ceased 
to be superior, he cannot rescind or 
alter an order passed by a Magistrate 
who was subordinate to him when he 
had the territorial jurisdiction. AIR 
1937 Mad 487 (489) = 38 Cri L Jour 
864. 

(11) Where a Magistrate passes an 
order under this section directing A not 
to trespass on the land of B and not 
to cause obstruction or annoyance to B 
in construction of a house on that land, 
and subsequently A files an application 
under Section 147 before the same 
Magistrate, the Magistrate cannot go 
into the question whether or not there 
is a likelihood of a breach of the peace, 
so long as his previous order remains in 
force. AIR 1951 Assam 77 (Pr. 6) — 
ILR (1950) 2 Assam 386 (DB). 

(12) Mere omission of the District 
Magistrate to make the exemption 
clause of the order more comprehensive 
would not vitiate the order on the 
ground that it places unreasonable 
restrictions on certain fundamental 
rights of citizens. AIR 1961 SC 884 = 
1961 (2) Cri LJ 16 = (1961) 3 SCR 423. 

(13) by his predecessor in 
office.”— An order passed by the acting 
District Magistrate, who has subse¬ 
quently reverted, . can be altered or 
rescinded only by the permanent Dis¬ 
trict Magistrate and the latter cannot 
transfer an application under this sub¬ 
section for disposal by the former. 
AIR 1916 Mad 533 (533) = 16 Cri L 
Jour 74- 

(14) Power to transfer application. — 
An application under this sub-section 
not being covered by either Sec. 192 
or Section 528 of the Code which deal 
with the subject of transfer of case, 
it would appear that the Magistrate to 
whom it is made, cannot transfer it 
for disposal to another Magistrate. AIR 
1937 Mad 167 (169) = 38 Cri L Jour 
125. 

12. Enquiry into application to re^-. 
cind or alter the order — Sub¬ 
section (5).— (1) Where a Magistrate 

acts under this section, it is his duty to 
give an early opportunity to any per¬ 
son or persons aggrieved by his order, 
and applying to have it rescinded or 
altered to show cause against it and to 
hold an enquiry into the circumstances 
of the case to see if that order has to 
be rescinded or altered. AIR 1939 
Rang 181 (183) * 40 Cri L Jour 645 •* 
AIR 1937 Mad 167 (169) = 38 Cri L 
Jour 125 •• AIR 1932 Mad 294 (296, 297) 

= S3 Cri L Jour 605 ** AIR 1934 Cal 
393 (395) *= 35 Cri L Jour 881 (DB), , 

[See also AIR 1924 Pat 767 (769) 

25 Cri L 

(2) The Magistrate should. consider 
whethbp the claims advanced by one 
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or other of the parties are within, or 
in excess of their legal and natural 
rights, and should see that protection 
is given to the persons who act within 
the bounds of their legal and natural 
rights without being molested by the 
breakers of law, having at the same 
time due regard to the paramount 
necessity of preserving public tran¬ 
quillity. See 1898 Rat 967 (968) (DB). 

(3) The provisions of this sub-section 
are mandatory. An application under 
sub-section (4) should not be dismissed 
summarily without giving an opportu¬ 
nity to the applicant to support his ap¬ 
plication. AIR 1939 Rang 181 (183) 

40 Cri L Jour 645 *♦ AIR 1948 Mad 117 
(117) = 49 Cri L Jour 93. 

(4) Sub-section (5) is to be read in 
the context of sub-section (4). The 
word applicant used in sub-section (5) 
means the aggrieved party against 
whom the order has been passed and 
not the first party who moved in the 
matter. Sub-section (5) does not lay 
down anything about adducing of evi¬ 
dence and cannot be relied on by the 
first party as a provision enabling him 
to appear and adduce evidence before 
the Magistrate. AIR 1954 Tripura 4 (4) 
= 1954 Cri L Jour 1343. 

(5) An enquiry under this section is 

a judicial enquiry. AIR 1931 Bom 325 

(326) = 32 Cri L Jour 1144 (DB) ** 

AIR 1953 Mad 956 (958) = 1953 Cri L 
Jour 1780. 

[See also AIR 1942 Lah 171 (172) = 
43 Cri L Jour 747 (FB) •• AIR 1940 
Oudh 416 (416) = 41 Cri L Jour 781.3 

[But see (1929) 30 Cri L Jour 629 
(630) (Mad) •* AIR 1928 Mad 1108 
(1109) = 30 Cri L Jour 119 ♦♦ AIR 1923 

Mad 473 (474) = 24 Cri L Jour 424 

(DB).] 

(6) An enquiry under the section be¬ 
ing a judicial enquiry, the Magistrate 
is bound to take evidence in the usual 
way by examination and cross-examina¬ 
tion of witnesses. AIR 1931 Mad 236 
(238) = 32 Cri L Jour 744 •• AIR 1931 
Bom 325 (326) = 32 Cri L Jour 1144 
(DB). 

(7) The Magistrate is bound to consi¬ 

der the evidence and arguments 
submitted to him and Cannot'act solely 
on the evidence recorded by him ex 
parte and behind the back of the par¬ 
ties- AIR 1929 Pat 46 (47) * 30 Cri L 
Jour 302 •• AIR 1924 Pat 717 (718) = 

25 Cri L Jour 455. 

[See also (1872) 17 Suth WR (Cr) 37 
(38) (DB).] 

(8) A Magistrate can depute another 
Magistrate subordinate to him to hold 
an enquiry but he must come to his 
own independent conclusion on the 
materials as to the necessity for action 
under this section. AJR 1933 Cal 348 
(351, 352) *= 34 Cri L Jour 334 (DB). 


(9) The duty to hold an enquiry 
should not, however, be delegated to 
subordinate Magistrate who has al¬ 
ready dealt with an application relat¬ 
ing to the same matter under sub-sec¬ 
tion (4). AIR 1937 Mad 167 (169) = 38 
Cri L Jour 125. 

(10) A District Magistrate ordering 
an enquiry to be made by a subordinate 
Magistrate has been held to have no 
power to suspend temporarily the order 
sought to be cancelled or rescinded, 
pending the result of such enquiry. 
AIR 1937 Mad 167 (169) = 38 Cri L 
Jour 125. (There is no inherent power 
to stay.) 

(11) This section does not enable a 
party to adduce evidence- AIR 1954 
Tripura 4 (4) = 1954 Cri L Jour 1343. 

(12) The Magistrate initiating the 
proceeding under the section can pass 
an order under Section 517 after the 
completion of the enquiry for the re¬ 
storation of property which had been 
the subject matter of the proceeding. 
AIR 1958 Pat 92 (Pr. 11) = 36 Pat 1302 
= 1958 Cri L Jour 207. (Cri- Rev. 
No. 709 of 1953 (Pat) and Cri- Rev. 
No- 83 of 1954 (Pat), Overruled.) 

13. Proceedings are judicial-— (1) A 

person, who applies to a Magistrate for 
an order under this section against 
another person, institutes criminal pro- ^ 
ceedings against that person within the * 
meaning of Section 211 of the Penal 
Code. 1933 Mad WN 1263 (1265). 

(2) The Magistrate proceeding under 
the section may make a local inspection 
for the purpose of appreciating the 
materials produced by the parties but 
the inquiry being a judicial inquiry he 
would be acting illegally if he bases his 
decision merely on his local inspection. 
AIR 1951 Pat 285 (Pr- 4) = 52 Cri L 
Jour 10. . 

14. Duration of the order — Sub-sec> 

tion (6).— (1) An order under this sec¬ 

tion can remain in force only for 
two months from the date of such 
order. It should not be in its nature 
irrevocable and must be such that It 
can be recalled at the expiry of two 
months- AIR 1942 Pat 331 (333) = 43 
Cri L Jour 637 ** AIR 1928 All 14 (16) 
= 28 Cri L Jour 991. 

[See also AIR 1941 Mad 498 (499) = 
43 Cri L Jour 433 (DB).] 

(2) Sub-section (6) is unconstitutional 
as violative of Article 19 (1) (b) of Con¬ 
stitution. AIR 1962 Pat 292 = 1962 
BLJR 236 = 1962 (2) Cr LJ 203 (DB). 

(3) The section does not authorize a 
Magistrate to pass an order, the effect 
of which would be the granting of a 
perpetual injunction. AIR 1951 Mys 17 
(Pr. 7) ** 1897 All WN 59 (60) (DB) •* 
AIR 1932'Cal 288 (288) = 33 Cri L Jour 
518 (DB) •* (1880) 5 Cal 7 (19. 20) (FB) 
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AIR 1932 Mad 294 (296) = 33 Cri L 
Jour 605. 

• (4) An order prohibiting the rival dis¬ 
putants from collecting rent, until such 
time as the rights of both the parties 
are established by a competent Court, 
is illegal. (1905) 2 Cri L Jour 166 (167, 
168) (DB) (Cal) (1881) 8 Cal L Rep 
231 (232) (DB). 

(5) An order directing a person to 
abstain from taking any part in the 
management of a temple until another 
person should be evicted from the 
management in due course of law, is il¬ 
legal and without jurisdiction. (1901) 
24 Mad 45 (46) (DB). 

(6) The section does not also auth¬ 

orize a Magistrate to enlarge the dura¬ 
tion of the order beyond the period of 
two months by passing successive 
orders or renewing the order at the end 
of every two months. Such a proce¬ 
dure is illegal and amounts to an eva¬ 
sion of the law. AIR 1953 Orissa 96 
(Pr. 8) = 1953 Cri -L Jour 731 (DB) 
AIR 1942 Pat 414 (417) 43 Cri L Jour 

722 ** AIR 1925 Cal 625 (625) = 26 Cri 
L Jour 1469 *♦ AIR 1940 Bom 42 (42) 
(16) = 23 Cri L Jour 689 •• AIR 1960 
All 397 (398, 399} = 1960 All LJ 104 = 
1960 Cr LJ 865 (2). 

(7) Where an order does not prove 

suiTicient for the purpose, the proper 
course is to take action under Sec. 107, 
or move the State Government to ex¬ 
tend the duration of the order. AIR 
1916 Cal 472 (473) = 17 Cri L Jour 200 
(DB). (Action under Section 107 ) ** 

AIR 1917 Pat 154 (155) = 19 Cri L 

Jour 365 (DB). (Do.) ** AIR 1916 Mad 

1106 (1106) = 16 Cri L Jour 592. (Mov¬ 
ing Government to extend time ) 

(8) Where, a proceeding initiated 
* under this section is cancelled as be¬ 
ing defective, that will not prevent the 
Magistrate from initiating subsequently 
a valid proceeding and passing therein 
an effective order to ensure its opera¬ 
tion for the statutory period of two 
months. AIR 1947 Pat 290 (291) = 48 
Cri L Jour 93. 

(9) The State Government, unlike a 
Magistrate, is empowered under the 
section to extend the duration of the 
order even for an indeQnite period, as 
for instance, that it should remain in 
force until cancelled by a notification in 
the Official Gazette. It is not necessary 
that the State Government should state 
the reasons for extending the duration 
of the order. AIR 1923 All 606 (0D7) = 
24 Cri L Jour 689. 

. (10) The State Government has power 
only to extend an drder which is in 
force. - The section does not permit the 
State . Government to resuscitate an 
order which is no longer in force. AIR 


1940 Lah 459 (460) = 42 Cri L Jour 

90. 

(11) The order of the Magistrate re 
mains in force for two months from the 
date of the making of the order and 
not from the date of the confirmation 
of the order on a subsequent date. AIR 
1942 Pat 414 (415) 43 Cri L Jour 722- 

(AIR 1935 Pat 224 = 36 Cri L Jour 
655. Relied on.) •• (1910) 11 Cri L Jour 
12 (13) (DB) ** AIR 1962 Pat 352 (354) 
= 1962 BLJR 241 = 1962 (2) Cr LJ 

396. 

[See AIR 1937 Mad 311 (312) = 38 Cri 
L Jour 582.3 


(12) It is not necessary that an order 
under this section should state express¬ 
ly that its operation is conhned to two 
months or some shorter period. (1967) 
7 Cri L Jour 194 (195, 197) = 34 Cal 
897 (FB) ** AIR 1920 Mad 847 (848) = 
20 Cri L Jour 755 »DB). 

15. Revision.— ( 1 ) Ordinarily a per¬ 

son aggrieved by an order under this 
section should seek his remedy under 
sub-section (4) in the first instance be¬ 
fore going to the High Court in revi¬ 
sion. AIR 1940 Bom 42 (42) = 41 Cri 
L Jour 319 (DB) •• AIR 1956 Pat 112 
(112) = 1956 Cri L Jour 411 (DB) ** 
AIR 1934 Cal 139 (140) = 35 Cri L Jour 
541 (DB) ** AIR 1924 Pat 145 (147) ^ 
24 Cri L Jour 947 AIR 1919 Mad 

1004 (1008. 1009) = 19 Cri L Jour 56 
(DB) *♦ AIR 1967 Ker 157 (158) = 1967 
Ker LT 157 = 1967 Cr LJ 893 (DB) ** 
AIR 1967 Punj 482 (486) = 1967 Cr LJ 
1690 (DB) ** AIR 1961 Manipur 12 (17) 
= 1961 (1) Cri LJ 676. 


(2) Where the order of the Magistrate 
is one passed without jurisdiction 
or there are circumstances justifying an 
application in revision direct, the 
fact that he has not availed himself of 
the remedy provided by sub-section ( 4 ) 
has been held to be no ground for re¬ 
fusing to interfere in revision- AIR 1924 
Pat 145 (147) - 24 Cri L Jour 947 *• 
AIR 1953 Tripura 6 (2) ( 6 ) = 1953 Cri 
L.Jour 1469 AIR 1940 Bom 42 (42) 
= 41 Cri L Jour 319 (DB) ** AIR 1934* 
Cal 139 (140) = 35 Cri LJ 541 (DB) 

AIR 1960 Cal 715 (716) = I960 Cri LJ 
1445- 

[See AIR 1932 Mad 720 (722) ** 33 cri 
L Jour 8 M. (Revision petition alre'ady 
admitted.)] 


(3) It is pnma facie for the Magis¬ 
trate, who knows the local conditions, 
to say whether an emergency exists or 
-not, and the High Court will not ordi¬ 
narily interfere with his findings, un¬ 
less there be clear evidence that no 
reasonable man could have held that 
there was an emergency. AIR 1939 
Sind 230 (231) = 40 Cri L Jour 823 
(DB) *• AIR 1958 Assam 114 (Pr. 4) =3 
1958 Cri L Jour 1132 *• AIR 1937 Mad 
311 (312) 38 Cri L Jour 582 ** AIR 
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1931 Bom 135 (137) = 32 Cri L Jour 
507 (DB) ** AIR 1934 Pat 313 (315) 
(DB). 

(4) Whers the elements, necessary for 

action under the section, are shown to 
exist upon materials legally before the 
Court, the High Court will, in exercis¬ 
ing its powers, respect the opinion of 
the local authorities as to the gravity 
of the danger and as to the steps neces¬ 
sary for the maintenance of the peace. 
AIR 1942 Lah 171 (172) = 43 Cri L 

Jour 747 (FB) ** AIR 1953 All 577 (578) 

= 1953 Cri L Jour 1358 (DB). (Unless 
the order passed by a Magistrate under 
Section 144. Criminal P- C., is on the 
face of it absurd or is mala fide there 
is mo reason for the High Court to 
interfere.) •• AIR 1931 Mad 242 (244) = 

32 Cri L Jour 763 ** AIR 1934 Pat 463 
(465) = 36 Cri L Jour 257. 

(5) Although the High Court will not 
as a rule interfere, it may, in view of 
the wording of the order and the facts 
placed before it, call for the record to 
satisfy itself that the order is legal and 
that the Magistrate has not acted in an 
arbitrary manner. AIR 1943 Cal 35 (38) 

--= 44 Cri L Jour 288 (DB) AIR 1942 
Lah 171 (172) = 43 Cri L Jour 747 

(FB). 

(6) The High Court will interfere in 
revision in the following cases— 

(a) Where there are no materials 
justifying the issue of order. 
AIR 1929 Pat 714 (716) = 31 Cri 
L Jour 466 ** AIR 1919 Mad 1004 
(1007) = 19 Cri L Jour 56 (DB). 

[See however AIR 1937 Mad 494 (494) 

« 38 Cri L Jour 892.] 

(b) Where the grounds of action, as 
stated in the order, are either un- • 
founded in fact or insufficient in 
law, or where it is shown that 
the order violates the conditions 
laid down by the section. AIR 
1931 Mad 242 (245) =* 32 Cri L 
Jour 763. (Order unfounded in 

• fact.) ** (1898) 2 Cal WN 747. 

(748, 749). (Violation of condi¬ 
tions in section.) ** AIR 1914 Mad 
697 (697) = 14 Cri L Jour 658 

(DB). (Do.) *• AIR 1924 Pat 145 

(146, 147) « 24 Cri L Jour 947. 

(Do.) 

(c) Where the order is beyond 

scope of the section, as for 
stance, when it purports to d^ 
cide the rights of parties, which. 
is not necessary for the order. 
AIR 1953 Orissa 96 (Pr. 8) = 

1953 Cri L Jour 731 (DB). (Order 
beyond scope of section-) 

(1898) 25 Cal 852 (856) (DB). 

(Do.) ** AIR 1920 Pat 155 (155) 

21 Cri L Jour 657. (Do.) •* 

AIR 1933 Pat 185 (186, 187) * 


34 Cri L Jour 717. (Decisioii of 
right of parties.) 

(d) Where the final order is passed 
without preliminary notice to 
the persons proceeded against and 
without hearing them. AIR 1924 
Pat 703 (704) = 26 Cri L Jour 
260. 

(e) Where the order is passed upon 
no legal evidence. AIR 1929 Pat 
46 (47) = 30 Cri L Jour 302. - 

(7) If it is found that the use of Sec¬ 
tion 144 instead of Section 107 or Sec¬ 
tion 145 was a mere abuse of the pro¬ 
cess of the Court or that owing to the 
exercise of that jurisdiction the order 
has resulted in something akin to the 
denial of the right of fair trial, then 
the High Court, it has been held, would 
feel bound to interfere in the exercise 
of its powers of superintendence. AIR 

1940 Pat 382 (383) = 41 Cri L Jour 907 
♦♦ AIR 1922 Pat 435 (438) — 23 Cri 
L Jour 549 (FB). 

(8) Where the order of the Magistrate 

has spent itself, or in other words, 
the two months' period has elapsed at 
the time of revision, the High Court will 
not generally interfere' in revision save 
in exceptional cases involving questions 
of jurisdiction, or where the parly 
against whom the order was passed has 
been seriously prejudiced. AIR 1951 
Pat 253 (Pr. 4) = 52 Cri L Jour 809 
** AIR 1958 Tripura 47 (Pr 8) = 1958 
Cri L Jour 1554 •* AIR 1957 Punj 1 

(Pr. 15) = ILR (1957) Punj 218 = 1957 
Cri L Jour 88 (DB) ♦* AIR 1953 Orissa 
96 (Pr. 8) = 1953 Cri L Jour 731 (DB) 
♦* AIR 1951 Mys 17 (Pr 10) ** 

AIR 1940 Bom 42 (42) = 41 Cri L Jour 
319 (DB) ** AIR 1930 Cal 131 
(132) = 31 Cri L Jour 804 (DB) 

AIR 1967 Orissa 72 (73, 74) = 1967 

Cri LJ 798 (1966) 32 Cut LT 1036 =- 

ILR (1966) Cut 882 *• 1961 (1) Cri LJ- 
659 (661) = I960 Ker LT 724. 

[See also AIR 1943 Cal 35 (39) *= 44 
Cri L Jour 288 (DB).] 

(9) The High Court has power to 
interfere in revision even after the order 
has been cancelled by the Magistrate. 
AIR 1940 Bom 42 (42) = 41 Cri L Jour 
319 (DB). 

(10) The High Court can interfere in 
revi^on with qp order of the Magis¬ 
trate dropping proceeding under thU 
section on untenable grounds. AIR 

1941 Pat 281 (282) = 42 Cri L Jour 

620. 

(11) .Order tmder Sectloh 144 — Sus¬ 
pension of operation of order «— Period 
of two months from the date of wder al¬ 
ready lapsed — Title suit filed by parly 
and injunction order issued by Civil 
Court — Held in the circumstances the 
revision filed against order of suspen¬ 
sion of operation of order under Sec- 
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Section 144 — Note 15 (contd.) 

tion 144 was lnfructuous> 1969 Cri LJ 

575 (675) = 34 Cut LT 460. 

Order under Section 144 against 
public generally — Violation — Revi¬ 
sion oy person arrested for contraven¬ 
tion of the order — High Court in revi¬ 
sion will go into those' restrictions only, 
which are said to have been violated 
by such person and will -not go into the 
details of all the restrictions imposed 
by the order. AIR 1961 Manipur 12 (18) 
= 1961 (1) Cri LJ 676. 

16« Disobedience of order ' under the 
section.— (1) A person, disobeying an 
order tuider this section, is liable to be 
punished under Section 188 of the 
Penal Code. The prosecution, in such a 
case, has to be launched under the pro¬ 
visions of Section 195 or Section 476 of 
the Code. AIR 1939 Mad 496 (496) == 
40 Cri L Jour 752 ** (1936) 164 Ind Cas 
434 (435) = 37 Cri L Jour 936 (DB) 
(Cal) •* AIR 1922 Pat 84 (86) = 23 Cri 
L Jour 381 •* AIR 1919 Cal 108 (109) = 
20 Cri L Jour 113 (DB) ** AIR 1970 Pat 
102 (103) = 1970 Cri LJ 484 ♦♦ 1969 Cri 
LJ 550 (2) (551) (DB) (Cal) ** AIR 
1967 AU S79 1580) = 1967 Cri LJ 1586 

AIR 1967 Mad 400 (402) = 1967 Cri 
LJ 1528 ** AIR 1964 Pat 526 (529) = 
1964 (2) Cri LJ 704 (DB). 

(See also AIR 1953 Vind Pra 25 
(Pr. 9) = 1953 Cri L Jour 1198 •* AIR 
1919 Cal 336 (337) = 20 Cri L Jour 557 
(DB).l 

(2) The Court trying an accused per¬ 
son for disobedience of an order under 
this section has tO' take the order as a 
good and valid order unless it is shown 
that the order was a nullity. It is not 
to superimpose its views on the pro¬ 
priety of the order. AIR 1949 Cal 677 
(Pr. 7) = 61 Cri L Jour 59. 

In order to punish a person under 
Section 188 Of the Penal Code, the 
following conditions should be ful¬ 
filled— 

(A) (3) The order under this section 
-‘Should be a valid order. Where 
the order is one not warranted by 
the section, or the requirements 
of the section are not duly com¬ 
plied With, a prosecution cannot 
stand. AIR 1944 Pat 213 (214) = 

' 40JCrl L Jour 18 •* AIR 1940 Cal 
358 (362) = 41 Cri L Jour 864 ♦* 
AIR 1937 Cal 406 (407) 38 Cri 

L Jour 915 (DB) •* AIR 1960 All 
397 (398. 399) — I960 Cri LJ 865 
( 2 ). 

tsee (1889) 16 Cdl 8 (12) (DB).] 

'|4) A-mere irregularity in the method 
of promulgation of. the order will not 
in Itself make'<-4t ultra vires, so as to 



9 (12) (DB) ** AIR 1940 Pat 446 (447) 
= 41 Cri L Jour 414. 

(5) The legality of the order is liable 
to be questioned in proceedings under 
Section 188, Penal Code. AIR 1921 Cal 
258 (259) = 23 Cri L Jour 376 (DB) •» 
AIR 1961 Manipur 12 (16) ~ 1961 (1) 
Cri LJ 676. 

[See AIR 1956 All 481 (Pr. 4) = 1956 
Cri L Jour 1026 (DB).] 


(B)-(6) The accused should be proved 
to have had actual knowledge of 
the order- The knowledge can¬ 
not be presumed. AIR 1940 Pat 
446 (447) = 41 Cri L Jour 414 ** 
AIR 1939 Cal 703 (704) = 41 Cri 
L Jour 105 (DB) ** AIR 1927 Cal 
28 (28) = 28 Cri L Jour 4 DB) 
•* (1899) 1 Bom LR 524 524) 

(DB) ** AIR 1935 All 552 553) 

= 36 Cri L Jour 639. 

[See also AIR 1951 Cal 207 (Pr. 13) = 
51 Cri L Jour 1575 (DB).] 


[See however AIR 1941 All 70 (73) == 
42 Cri L Jour 298 (FB) ** AIR 
1942 Oudh 39 (41) = 42 Cri L 
Jour 884 (DB).] 

(C)-(7) The accused should be proved 
to have disobeyed the order, and 
that too. at the time of the con¬ 
tinuance of the order. AIR 1944 
Pat 213 (214) = 46 Cri L Jour 18 
»• AIR 1955 Cal 439 (442) = 1955 
Cri L Jour 1171. (The order 
under Section 144 remains in full- 
force in spite of the Civil Court’s 
injunction.) •* 1932 Mad WN 1073 
(1073) (1889) 16 Cal 9 (13) 

(DB) ** AIR 1920 All 223 (224) 
= 22 Cri L Jour 2 (1888) 10 

All 115 (118). 

(8) Where a person is prosecuted for 
disobedience of an order under this sec¬ 
tion during its continuance, the fact 
that the order had ceased to be in ope¬ 
ration. at the time of his trial is no 
ground for his acquittal- AIR 1940 Bom 
195 (196) * 41 Cri L Jour 675 (DB). 


(D)-(9) The disobedience should have 
caused or tended to cau^e ob¬ 
struction, annoyance or injury, 
or the risk of obstruction, annoy¬ 
ance or injury to any person law¬ 
fully employed, or danger to 
human life, health, safety, or riot 
or an affray. AIR 1930 Cal 131 
(132) ^ 31 Cri L Jour 804 (DB) 
•* AIR 1956 All 481 (Pr. 4) =» 

1956 Cri D Jour 1026 (DB) *• AIR 
1920 Cal .520 (521) « 21 Cri L 
Jour 676 (DB) AIR 1922 Pat 
.84 (86. 87) » 23 Cri L Jour 381 
•• (1866) 4 Mad HCR (App) v (vl) 
*♦ 1886 All WN 251 (251) (1908) j 

8 Cri L Jour 431 (434) (DB) 

(Bom) •• 1964 BLJR 799 •• AIR 
1960 Assam 20 (22) 1960 Cri 

LJ 216* 


/ 
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CHAPTER Xn 

DISPUTES AS TO IMMOVABLE PROPERTY 

145. Procedure where dispute concerning land, etc., is likely to cause breach 
of peace.-—<1) Whenever a District Magistrate, Sub-Divisional Magistrate or Magis¬ 
trate of the first class is satisfied from a police report or other information tiiat a 
dispute likely to cause a breach of the peace exists concerning any land or water 
or the boundaries thereof, within the local limits of his jurisdiction, ‘ he shall make 
an order ia writing, stating the grounds of his being so satisfied, and requiring the 
parties concerned in such dispute to attend his Court in person or by pleader. 


Section 144 Note 16 (contd.) 

CIO) It has been held that for the 
purpose of deciding as to what part of 
the penal provision in Section 188 ap¬ 
plies, the Court can look only to the 
order under Section 144. AIR 1942 
Oudh 39 L41) = 42 Cri L Jour 884 (DB). 

(11) Parties are entitled to resist the 
execution of an order, which is ultra 
vires, and no olTence would be com- 
rnitted by such resistance provided the 
limits of the right of private defence 
are not exceeded. AIR 1921 Pat 415 
(420) = 22 Cri L Jour 442. 

(12) It is not necessary for a person 
arrested for violation of the order 
under Section 144 to wait for his con¬ 
viction under Section 188, Penal Code, 
by the Magistrate before filing 
a revision to the High Court or 
to the Sessions Judge under Section 435 
for quashing the order- AIR 1961 Mani¬ 
pur 12 (17) = 1961 (1) Cri LJ 676. 

(13) Punjab Criminal Law (Amend¬ 
ment) Act (30 of 1960), Section 6 (1) and 

(2) — Sub-section ( 1 ) applies only to 
nstigation or incitement or disobedi¬ 
ence of order under Section 144. AIR 
1962 Punj 487 (489) = 64 Pun LR 396 
= 1962 (2) Cri LJ 633. 

17. Suit to establish civil rights 
infringed by an order under this 
section.— ( 1 ) An order of a Magistrate 
under this section, which interferes 
with the legal rights of a person, 
furnishes that person with a cause of 
action to file a suit in a Civil Court 
for the establishment of such rights. 
The existence of the order is no bar to 
the maintainability of such a suit. AIR 
1919 Mad 674 (675) (FB). (AIR 1918 

Mad 448, Overruled.) ** AIR 1922 Mad 
123 (124, 125) (DB) •• (1877) 3 Cal 20 
(23) (FB) ** (1880) 5 Cal 7 (9, 20) (FB). 

(2) Where an order under this sec¬ 
tion forbids a person or a body of per¬ 
sons from using a highway for the 
purpose of procession, it furnishes that 
person or body of persons with a cause 
of action for bringing a declaratory suit 
for the establishment of that right where 
it is alleged to be an infringement of a 
legal right, although such order is intra 
vires. No proof of special damage is 
necessary to succeed in such an- action. 
AIR 1919 Mad 674 (675. 676) (FB) *♦ 
(1910) 5 Ind Cas 902 (902) (DB) (Mad). 


[But see (1878) 2 Bom 457 (468, 469) 
(DB).] 

(3) Where the order of the Magis¬ 
trate was that all music should cease 
when any procession is passing a place 
of worship (a mosque), it was held that 
a suit lay to declare the right to take 
procession with music. (1880) 2 Mad 
140 (142) (DB). 

(4) The Civil Court has no power to 
cancel or set aside such an order in a 
suit to which the Government is not a 
party; the proper way to question or 
set aside such an order is by a revision 
petition to the High Court. However, 
where the Civil Court declares the 
rights, it is open to the parties to 
approach the Government to modify 
or cancel the order in the light 
of the Civil Court’s declaration. AIR 
1922 Mad 123 (124) (DB). 

[See however (1874) 6 NWPHCR 104 
(109) (DB).3 

(5) Where at the instance of the com¬ 
plainant a Magistrate issues an order 
against the opposite party under S. 144 
and thereupon the latter obtains an ad 
interim injunction from a Civil Court 
against the former, in spite of the 
Civil Court's injunction the Section 144 
order remains in full force. AIR 1955 
Cal 439 (442) = 1955 Cri LJ 1171. 

18. Sections 144, 145 and 407 compar- 
ed — See Note 2 on S. 145. 

19. Conversion of proceedings — See 
Note 47 on Section 145. 

SECTION 146 — SYNOPSIS 

1. Scope and appllcabillly. 

2. Sections 145, 144 and 107 compared. 
2A. Sections 146 and 147. 

3. Nature of proceedings under this sec¬ 

tion. 

4. Who can take action this sec¬ 

tion. 

6. *Ts satisfied.'* 

6. Police report. 

7. *'Or other Information.** 

8. "Dispute,” meaning of. 

9. Likely to cause a breach of the 

peace. 

10. The subject of dispute. 

11. *'Withhi the local limits of his Juris*. 

disUoD.** 

12. Effect of non-compliance with the 

provisions of the section. 
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withfn a time to be fixed by such Magistrate, and to put in written statements ol 
their respective claims as respects the fact oi actual possession of the sut>)cct of 
dispute ®[aud further requiring them to put in such documents, or to adduce, by 
putting in affidavits, the evidence of such persons, as tliey rely upon in support of 
such claims.] 

'(2) For the purposes of this section the expression “land or water” includes 
buildings, markets, fisheries, crops or other produce of land, ai^d the rents or pro¬ 
fits of any such property. 

(3) A copy of the order shall be served in manner provided by this Code 
for the service of a summons upon such person or persons as the Magistrate may 
direct, and at least one copy shall be published by being affixed to some conspi¬ 
cuous place at or near the subject of dispute. 

t[(4) Inquiry as to possession.—The Magistrate shall then, without reference 
to the merits of the claims ol any of such partie.s to a right to possess the subject 
of dispute, peruse the statements, documents and affidavits, it any, so put in, hear 
the parties and conclude the inejuiry, as far as nra)' be practicable, within a period 
of two months from the date of the appearance of tlie parties before him and, if 
possible, decide the question whether any and which of the parties was at the 
date of the order before mentioned in such possession of the said subject: 

Provided that the Magistrate may, if he so thinks fit, summon and examine 
any person whose affidavit has been put in as to the facts contained therein: 


Section 145 — Synopsis (contd.) 

13. Prelimlnarv order. 

14. Statement of {{rounds Id the prelU 

minary order. 

15. ‘‘Parties concerned in such dispute.’* 

16. Addition of parties. 

17. CoDtinuation of proceedings by or 

against legal repreacmailves — 
Sub-section (7). 

18. “Attend his Court.*’ 

19. Written statenaeoldi, documents and 

ailidavils. 

20. ‘'Fact of actual possession.’* 

21. “Land or water or the boundaries 

thereof.” 

22. Service and publication of Lhe preli* 

minary order — Sub-seciicn (3>. 

23. Omission to serve or publish the 

order. 

24. Attachment in case of emergency. 

2o. "Crops or other produce subjec. to 

sp'-edy and natural uecay*' — 5uo- 
section (8). 

26. Procedure at the Inquiry, 

27. Issue of summons to wiloesses — 

Sub-section (9). 

28. Power to adjourn Inquiry. 

29. Perusal ol statements, documeots 

and affidavits. 

30. “Hear the parties.’* 

31. Possession at the date of the preli¬ 

minary order. 

32. Reference to arbitration and com¬ 

promise. 

88. Question of title. 

84, Effect of prior proceedings on tbo 
proceedings under this scetiuo — 
See also Note 8. 

8& Joint ppssession. 


36. Forcible and wrongful dispossession 

'‘within two months next before 
dale of Order." 

37. “Forcibly and wrongfully’’ — Meaa- 

ing of. 

38. Cancellation of Uie preliminary 

order — Sub-section (6). 

39. Finality uf the prelirainaiy order. 

4U. "Any other pe:‘SOn interested.” 

41. Order under this section. 

42. "Lleclare that such person is enUtilcd 

to possession” — Sub-section |u). 

43. Evicted in due course of law. 

44. Restoration of possession. 

44A. Power to award costs — See Sec¬ 
tion 148. 

* 

45. EtYect of order under this section. 

45A. Elicct of an order under this sec¬ 
tion on iimltatiou — See notes on 
Arts. 64 and 65 ol Liinilatiou Acl 
(1963). 

46. Persons bound by the order. 

47. Conversion of proceedings* 

48. Revision. 

1. Scope and applicability. ( 1 ) 

VVhere a Magistrate is satisliod that a 
dispute as mentioned in the section 
exists he must pass a preliminary order 
under subsection (Ij and afterwards 
make an inquiry under sup-.section (4). 
(1949) 1 Madh BLR 478 (480, 481) *• 

AIR 1944 All 210 (210) = 45 Cri LJ 769 
•• AIR 1939 Oudh 15 (16) - 40 Cri LJ 
33* 

(2) Sub-sections (1), (4), (5) and (0) 
of Section 145 are complementary. Once 
an order has been passed under sub-sec¬ 
tion MD. it is obligatory for the Magis¬ 
trate to make the enquiry provided for 
ill sub-section (4) subject, however, only 
lo tlie obligation under sub section (5) 
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Provided further that, if it appears to the Magistrate that any party has within 
two riJOiuhi next before the date of such order been forcibly and wrongfully dis¬ 
possessed, he may treat the party so dispossessed as if he had been in pos¬ 
session at such date : 

Provided also that, if the Magistrate considers the case of one of emergency, 
he may at any time attach the subject of dispute, pending his decision under this 
section.] 

(5) Nothing in this section shall preclude any party so required to attend, or 
any other person interested, from showing that no such dispute as aforesaid exists 
or has existed; aad in such case the Magistrate shall cancel his said oixier, and all 
further proceedings thereon shall be stayed, but, subject to such cancellation, the 
order of the Magistrate under sub-section (1) shall be final. 


(6) Party in possession to retain possession until legally evicted.—If the Magis¬ 
trate decides that one-of the parties was^ f[or should under the §[second proviso] 
to sub-section (4) be treated as being] in such possession of the said subject, he 
shall issue an order declaring such' party to be entitled to possession thereof until 
evicted therefrom in due course of law, and forbidding all disturbance of such pos¬ 
session until Such eviction I [and when he proceeds under the ^[second proviso] 
to sub-section (4), may restore to possession the party forcibly and wrongfully 
dispossessed.] 

*t[(7) When any party to any such proceeding dies, the Magistrate may cause 
the legal representative of the deceased party to be made a party to the proceed¬ 
ing and shall thereupon continue the inquiry, and if any question arises as to who 
the legal representative of a deceased pai'ty for the purpose of such proceeding is, 
all persons claiming to be representatives of the deceased party shall be made 
parties thereto.] 


SecUofi 145 — Note 1 (conttl.) 
to lerminale the proceedinK^ in the cir- 
cumslanccs contemplated therein. The 

h()l<ling of the said inquiry under sub¬ 
section (4) is a condition precedent to 

the making of an order under sub-sec- 
lion (6) of Section 145. 1962 BLJR 279. 

(3) The inquiry under sub-scction (4) 
is, limited to the question as to who 
was in possession in fact on the date’ of 
the order, irrespective of the question as 
to the rights of the parties. AIR 1949 Pa! 
146 (162) = 27 Pat 1027 -= .50 Cri LJ 
299 (SB) ** AIR 1936 All 531 (531) = 37 
Cri LJ 886. 

(4) Where the party invoking the aid 
of the Court alleges or admits in his com¬ 
plaint or where there is otherwise mate¬ 
rial before the Court showing that the 
dispossession complained of took place 
more than two months' before the com¬ 
plaint the Court will have no jurisdic¬ 
tion to interfere on behalf of the com¬ 
plainant. AIR 1947 Oudh 159 (160)- 

(5) If the Magistrate finds in the in¬ 

quiry that there is no dispute at all or 
that the dispute is not such as to be 
likely to cause a breach of the peace he 
should cancel his preliminary order, AIR 
1944 All 210 (211) = 45 Cri LJ 769 *• 

(1901) 26 Bom 179 (184, 185) (DB) •• 

AIR 1920 Cal 104 (105) = 21 Cri LJ 134 
(DB). / 

(6) The primary object of the provision 
is the prevention of the breach of the 
public peace arising in respect of a dis¬ 


pute relating to immovable property. The 
section enables the Magistrate to settle 
the matter temporarily so far as the 
Criminal Courts are. concerned and to 
maintain the status quo until the rights 
of the parties are decided by''a compe¬ 
tent Court. AIR 1957 Mad 405 (408) — 

ILR (1958) Mad 72 = 1967 Cri LJ 761 
•* AIR 1957 Puni 303 (304) =. ILR 

(1957) Punj 1902 = 1957 Cri LJ 1450 •• 
AIR 1969 Pat 317 (320) = 1969 Cri LJ 
1197 (Pat) *• 1968 Jab LJ 389 = 1968 
Cri LJ 1002 (1003) *• 1968 Jab LJ 373 
(375. .376)= 1968 MPLJ 241 *• AIR 1967 
Orissa 39 (41) = ILR (1966) Cut 329 = 
1967 Cr LJ 395 *• 1963 Cur LJ 82 = 65 
Pun LR 217 ** (1959) 25 Cut LT 557 
(557). 

(7) The result of the proceedings may 

be to deprive the rightful owner of the 
possession of his property temporarily 
and to subject him to other inconveni¬ 
ences, but this and other considerations 
are necessarily subordinate to the impera¬ 
tive necessity of preserving the peace. 
(1903) 30 Cal 155 (195) (FB) •* AIR 

1954 Hvd 91 (92) = ILR (1954) Hvd 

243 = 1954 Cri LJ 656 *• AIR 1929 Cal 
328 (329) = 31 Cri LJ 409 (DB), 

(8) The pendency of a civil suit in* res¬ 

pect of the right in question, or the fact 
that a winding up order has been made 
under . the Indian Companies . Act^ is .9^ 
bar to action being taken upder this sec¬ 
tion AIR 1933 Cal 433 (4341 = d4 Cn 

LJ 640 (DB) ** AIR 1967 Orissa 39.(41) 
= ILR (1966) Cul 329 = 1967 LJ 
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*U(8) K the Magistrate is of opinion that any crop or other produce of the 
property, the subject of dispute in a proceeding under this section pending before 
him, is subject to speedy and natural decay, he may make an or^r for the proper 
custody or sale of such property, and, upon the completion of the inquiry, shall 
thake such order for the disposal of such property,, or the sale-proceeds thereof, as 
He thinks fit. 

(9) The Magistrate may, if he thinks fit, at any stage of the proceedings under 
this section, on the application of either party, issue a summons to any witness 
directing him to attend or to produce any document or thing. 

(10) Nothing in this section shall be deemed to be in derogation of the powers 
of the Magistrate to proceed under Section 107.] 

{1882—s! 145; 1872—S. 530; 1861—8. 318,] 

[®J Added by the Code of Criminal Procedure (Amendment) Act, 1955 (XXVI of 1955), 
S, 18, (1-1-1956). This amendment is not retrospective, see ibid, S. 116(a). 

[f] Substituted for old sub-section (4), ibid 

[I] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 
1923), S. 28. 

- [§] Substituted for the words "first proviso” by Act (XXVI of 1955), Section 18. 

^t] Substituted for the original sub-section (7) by Act (XVlll of 1923), Section 28. 
^t] Sub-sections (8), (9).and (10) were added, ibid. 


Section 145 — Note 1 (conid.) 

395 *• 1961 Rai LW 484 (485) = ILR 

(1961) 11 Rai 1180 (1182) *« 1970 Ker 

LT 102. 

[See however AIR 1952 Trav-Co 207 
(207) (Pr 1) = ILR (1951) Trav-Co 269 
= 1952 Cri LJ 939 •• AIR 1959 Mys 122 
(123) *= 1969 Cri LJ 621. (The proyi. 
sions of Section 145 should not be in> 
voked when - civil litigation about the 
identical subiect-matter is actually pend¬ 
ing.) •• (1959) 25 Cut LT 557 (557). 

(Once' the parties have moved the Civil 
Court for adjudication of their rights 
there is no point in starting a proceeding 
under Section 146, Cr. P. C.)3 


(9) Claim of parties making the dis¬ 

pute a case for establishment of right in 
Civil Court — Powers of criminal Court 
under section should not be invoked. AIR 
1963 Assam 31, (37) = ILR (1962) 14 

Assam 244 = 1963 (1) Cri LJ 417. 

(10) Dispute referred to Civil Court — 
Part of the property not covered by the 
suit — Magistrate can take action under 
Section 145 in regard to the portion not 
in dispute in the suit. 1964 All WR (HC) 
46 =» 1664 All Cri R 72. 

(11) The proceeding unefer this section 
should be takeo with promptitude and 
finished as cuicklv as possible. AIR 1951 
Ajmer 86 (Pr 3) = 62 Cri LJ 1472 •• 
(1907) 5 Cri LJ 91 (93) = 29 Mad 581 •• 
1965 BLJR 8*** AIR 1960 Tripura 1 (2, 
3) =» 1960 Cr LJ 117. 

(12) The section is meant for deciding 

disputes as to possession relating to im* 
movable property between private parties. 
AIR* 1963 Raj 42 (43)^ * 1962 Rai LW 
644 1963^ fl) Cri LJ 226. 

(18) This section U not meant for 
decldmg' Question of (erritortal juris- 
dlctiO!^ t»rtwe^ two different local 

\ * f 



was aww 

W6S Raj 42 (43) t 

R®i LW 644. 



(14) The provisions of the section 
should be strictly followed when action 
is taken under it. AIR 1927 Lah 805 (807) 
= 28 Cri LJ 973 •• AIR 1933 All 96 (97) 
=» 34 Cri LJ 449. 

(15) Section 145 cannot apply to pro¬ 
perties which have been declared to be 
evacuee properties. AIR 1957 Pat 549 
(550) = 36 Pat 108 =» 1957 Cri LJ 1161 
(DB), 

(16) There is no conflict between Sec¬ 
tion 145 (6), Criminal P. C., and Ss. 8 
(1) and (4) of the Evacuee Property Act 
— Possession of evacuee property deli- 
vered under Section 145 is on behalf of 
custodian until evicted in due course of 
law. 1963 (2) Cri LJ 239 (240) = 1962 
Raj LW 648. (AIR 1957 Pat 549. Diss. 
from.) 

[See also 1960 Raj LW 311 « ILR 
(1960) 10 Raj 403. (A dispute between 
two displaced persons relating to posses¬ 
sion of property settled and partitioned 
amongst them on the basis of their 
claims can fall within the ambit of the 
section and the provisions of Administra¬ 
tion of Evacuee Property Act do not ap¬ 
ply to such a case.)! 

(17) Provisions of Section 146 of the 
Criminal P. C., are applicable to pro¬ 
perty allotted under Displaced Persons 
(Compensation and Rehabilitation) Act. 
The temporary measures taken under 
Section 145. Criminal P. C., do not in 
any way destroy the sanctity of Section 
15 or as a matter of fact any other pre¬ 
visions of the ■ Act. The basis of action 
under Section 145 ia the likelihood of 
breach of peace, AIR 1906 F^j 246 
(247. 248) « 1966 Cri LJ 688 = 1956 
Punj LR (Supp) 111. (DB).^ 

(18) The proceedjnWs under the Rajas¬ 
than (Protection of Tenants), Ordinance 
are quite distinct from the proceedings 
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OBJECTS AND REASONS 


1923.—“Clause 145 .—As the law stands at present, the date of the order under 
sub-section (1) of this clause is taken as the critical date for the purpose of determining 
actual possession. This appears to give an unfair advantage to a person who has forcibly 
dispossessed another. But difBculties arise when the test of actual possession at tibe time 
of the institution of the proceedings is departed from. We think the proviso we have 
added to sub-section (4) goes as far as is possible to meet the evil in question without 
involving the Magistrate in an inquiry as to title or ri^t to possession, which is die 


function of a Civil Court."*—S.C.R., 1898. 

Amendment made in 1923.—“In view of the objections of the Bengal Government, 
we do not think that Sections 145, 147 and 148 should apply to presideqcy-towns. We 
have, therefore, omitted the first amendment made by clause 27, and references to 
“Presidency Magistrate** and "Chief Presidency Magistrate**, respectively, in clauses 29 
and 30. 


In order to meet certain difficulties, which have arisen in connection with die words 
“receive the evidence produced by diem” in Section 145 (4), we have made an amend¬ 
ment adopting the phraseology of Section 244 (1), and have also added a new sub¬ 
section {8A) (now sub-section (9)) on the lines of Section 244 (2). We have made an 


Section 145 — Note 1 (contd.) 

under Section 145, Cr. P. Code, where 
during the pendency of proceedings 
under Section 145, Cr. P, Code, a party 
obtained an order of the Anti Ejectment 
Officer for his reinstatement, and on 
production of the copy of that order, the 
Magistrate shelved the proceedings, it 
was held, that the order of the Anti 
Ejectment Officer could not meet the 
purpose of proceedings under Section 145. 
1957 Cri LJ 292 (293) (Raj). 

(19) Proceedings under Orissa Tenants* 
Relief Act between same parties in res¬ 
pect of same property already taken — 
Jurisdiction of Magistrate to proceed 
under Section 145 not affected. (1960) 2 
OJD 209 = 26 Cut LT 298. 

(20) Section 145, as amended in 1956, 
does not govern the proceedings initiated 
prior to the amendment as the amend¬ 
ment has no retrospective operation. 
Therefore, all .proceedings under Sec. 145 
instituted prior to its amendment must 
be decided in accordance with the pro¬ 
cedure then in force and not according 
to the amended procedure. AIR 1959 Pat 
284 (285) = 1959 Cri L Jour 761 •• AIR 
1961 Pat 425 (428) = 1961 (2) Cr LJ 662. 
(Overruled on anothei* point in AIR 1966 
SC 359.) 

(21) Where proceedings under the sec¬ 
tion were started subsequent to th^ 
amendment of the section in 1955 the 
Magistrate has to proceed in accordance 
with the amended procedure. 1959 Jab 
LJ 246 (247) •• 1959 Jah LJ 246 (247) 
= 1959 MPLJ 725. 

2. Sections 145, 144 and 107 compared. 
— (1) The exercise of the powers under 
Section 107 and Section 144 is discretion¬ 
ary, while Section 145 is mandatory. 
AIR 1922 Pat 435 (441) « 23 Cri L Jour 
549 (FB) •• (1907) & Cri L Jour 398 
(399) « 35 Cal 117 (DB). 

(2) The Ma^strate can exercise his 
powers of preventing apprehension of 


breach of peace under Sections 107, 144 
and 145, Criminal P. C. In what circum¬ 
stances which section should be resorted 
to is a matter of judicial discretion vary¬ 
ing with facts and circumstances of 
each case. (1966) 32 Cut LT 1036 (1339) 
= ILR (1966) Cut 882 *• ILR (1960) 2 

Cal 908. 

(3) Whether action has been taken 
under Section' 107 or Section 144 or not 
the Magistrate must, if the conditions as 
to its applicability exist, take action 
under Section 145 either in supersession 
or in continuation of the orders, if any, 
passed under Section 107 or Section 144. 
AIR 1929 Pat 46 (48) = 30 Cri L Jour 
302 •• AIR 1947 Pat 235 (236) ** 48 Cri 
L Jour 703 •• AIR 1922 Pat 435 (440) = 
23 Cri L Jour 549 (FB). 

[But see AIR 1934 Pat 463 (465) « 36 
Cri L Jour 257 •• AIR 1920 Cal 841 
(841) * 22 Cri L Jour 224 (DB).3 

(4) Prohibitory orders under Sections 

144 and 145 — Not much distinction in 
the language of provisions — Party 
should be taken to be out of possession 
in either case. AIR 1970 Pat 102 (103) 

s 70 Gri LJ 484. 

(5) Under Section 144, a Magistrate 
merely directs a person “to abstain from 
a certain act or to take certain order 
with certain property in his possession 
or under his management**. He does 
not by that order disturb the possession 
of the party, who is in possession. An 
order of attachment xmder Section 145 
(4) on the other hand, has the effect of 
putting the property in the custody and 
possession of the Court. 1963 BLJR 211 
(213). 

(6) Ordinarily, when a dispute trelating 
to the possession of land or water, etc., 
is likely to cause a breach of the peac« 
and there is no emergency, the provi¬ 
sions of Section 144 will not apply 
action should be taken und^ Section 145. 
AIR 1940 Pat 471 (472) = 41 Cri L 
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addition to first amendment made in sub-section (6), Section 145, to make the intiMitinn 

clearer. We have introduced a new clause which, by an amendment of Section 146, 

will enable a District Magistrate to withdraw the attachment of property at any time 
when he is satisfied that there is no longer any likelihood of a breach of the peace. 

Doubts have been expressed as to the procedure to be followed in cases under 

Section 147 and we have introduced amendments here to make it clear that the pro¬ 
cedure is to be that laid down by Section 145."—S.C.R. (18 of 1923). 


1955.—With respect to the amendments made by Act 26 of 1955 in Sections 145 
and 148, the Joint Committee observe; "In cases of disputes relating to immovable pro¬ 
perty, the existing provisions require a Magistrate to make an inquiry and to come to a 
decision on the question of possession. Such inquiries by Magistrates are often dilatory 
and unsatisfactory. In order to obviate this state of affairs, a new Section 145 was 
substituted in the Bill for the existing Sections 145 and 146. Under this substituted 
section, the Magistrate would not concern himself with the question of possession at all 
and he could ipquire only into .the question whether the property should be attached. 
If on hearing the parties, the Magistrate is satisfied that the property should be attached, 
he would do so and leave the parties to go to the Civil Court for the adjudication of 
their rights. The Committee consider that Section 145 as substituted may lead to un¬ 
desirable consequences in some cases. 
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Jour 451 •* AIR 1940 Pat 382 (383) = 

41 Cri L Jour 907 *• AIR 1942 Cal 66 
(66) = 43 Cri L Jour 396 •• AIR 1940 
Pat 492 (494) = 41 Cri L Jour 417. 

(7) Where, there is in reality no dis- 
pute as to possession of land or water, 
the Magistrate is entitled to resort to 
the special and summary procedure 
under Section 144, provided, the condi¬ 
tions prescribed by that section are ful¬ 
filled. AIR 1922 Pal 435 (438) = 23 Cri 
L Jour 549 (FB) AIR 1940 Pat 492 
(494) = 41 Cri L Jour 417. 

(8) Where the Magistrate finds that 

there is a bona fide dispute relating to 
the possession of land or water, he 
should take action under Section 145 and 
not under Section 144, and even where 
he takes action under Section 144, he 
should convert the proceeding into one 
imder Section 145. AIR 1952 Tripura 26 
(27) 1953 Cri L Jour 73 •• AIR 1938 

Pat 610 (611) = 40 Cri L Jour 144 •* 
AIR 1933 Pat 584 (585) = 35 Cri L 
Jour 88. , 

ISee also ILR (1957) Her 646 (663)1 

(9) Dispute likely to cause breach of 

peace concerning any land or water or 
boundaries thereof — Magistrate has no 
option but to proceed under Section 145, 
pendency of civil dispute notwithstanding 
— He cannot proceed under Section 107. 
1968 All LJ 1018 = 1969 All WR (HC) 
199 «« AIR 1964 Manipur 62. (64) « 

1964 (2) Cri U 684. 

. (10) Decree passed by Civil Court in 
respect of certain land in dispute — 
Magistrate not to exercise his power 
ttnder Section 145 but to take action 
imder Section 107. . AIR 1969 Mys 297 
(298) = (1969) 1 Mvs LJ 420 = 1969 
Cri LJ 1250 •• 1964 (1) Cri LJ 244 
(??46) (Manipur). 


(11) In cases of emergency where im¬ 

mediate prevention or speedy remedy is 
desirable and there arc suificient grounds 
for proceeding under Section 144, a 
Magistrate can. take action under th:it 
section, even though there Is a dl.-^pute 
or even a bona fide dispute relating to 
possession. AIR 1942 Pat 331 f.'t.'J.i) = 

43 Cri L Jour 637 •* AIR 1922 Pal 435 
(438) = 23 Cri L Jour 549 (FB). 

(12) Where the Magistrate finds one of 
the rival parties in actual posses.siun of 
the land and there is likelihood of the 
breach of the peace, he has a discretion 
to proceed either under Section 144 or 
Section 145 or Section 107. 1941 Mad 
WN 960 (960) ** (1908) 8 Cri L Jour 170 
(175, 176) = 1 Sind LR 50 (SB). 

(13) Where, the question of possession 
is disputed and the case is one of emer¬ 
gency, the proper course is to pass a 
temporary order under Section 144 and 
then to institute an enquiry into posses¬ 
sion, or straightway take the proceedings 
under Section 145 by attaching the pro¬ 
perty in dispute. AIR 1942 Pat 331 (.134) 
= 43 Cri L Jour 637 *• AIR 1944 Pat 
213 (214) = 46 Cri L Jour 18. 

(14) It is not open to Magistrate by 

passing repeated orders under Section 144 
to avoid the decision of a dispute which 
may be appropriately dealt with imiler 
Section 145 or Section 107. AIR 1940 Pat 
559 (560) = 41 Cr LJ 578 •• AIR 1940 
Pat 382 (383) = 41 Cri L Jour 907 *• 
AIR 1940 Sind 158 (159) = 41 Cri L 

Jour 952 (DB). 

(15) The difTercnce between Section 107 
and Section 145 is that under Sec. 107 
there need be no dispute relating to land 
and that (he proceedings are started 
against a person whp is likely to commit 
a brearh of the peace, wherea.s under 
Section 145 as a -^sult of land dispute. 
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i. I °f ‘he view that, in a proeeeding of this nature, the Magistrate 

should hold a summary mqu.ry into the question of possession. He should Jiffte 

parties not only to put m written statements of their lespective claims but also to pro¬ 
duce simultaneously all do^entary evidence in support of sueh claims. If the parties 

n ‘u'" ewdence of any witnesses, they should also file the affidarits of 
uch witnesses. It should not ordinarily be necessary for a Magistrate to take oral evd 
deuce but he may. if he thinks fit. examine any person whose affidavit ht teen put ffi 
After taking into consideration the written statements, documents and affidavits Lt in 

to who is dtwot at 

Lra the propr^. To avoid undue delay, the Committee consider 

that a time hmit of two months should be fixed within which the Magistrate must dis¬ 
pose of the case. -J.C.R., Gaz. of Ind., 1954, Ext., Part II, S. 2. p. 417. , 

^ STATE AMENDMENTS 

jujaratj 

In Its application to the State of Gujarat the amendments made in S. 145 are the 
ame as those made m Maharashtra—See Central Act XI of 1960, Section 87. 

NOTE^— For power and jurisdiction to be exercised by a Chief Magistrate appoint¬ 

ed for the City of Ahmedabad, see SecUon 14 (3) of Guj. Act XIX of 1961. 
•iaharashtra: 

(1) In its application to the State of Maharashtra in sub-section (1) of S. 145:_ 

(i) after words "Whenever a”, insert the words “Chief Presidericy Magis- 

Bom. Act XXXIV of 1953, S. 6 (1-7-1953). 
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breach of the peace is likely to be 
aused. 1963 (1) Cri LJ 823 (825) 
Manipur), 

(16) Under Section 107 commission of 
ho breach of the peace is alleged to 
rise from the side of the person against 
rhom an application is made while 
inder Section 145 the breach of the peace 
nav be occasioned by any party to the 
lispute. AIR 1953 All 259 (Pr 4) = 1953 
-ri L Jour 628. 

|17) In cases of disputes likely to 
cause a breach of the peace but not com¬ 
ing strictly within the purview of Sec¬ 
tion 145, the proper course for the Magis¬ 
trate is to take security from both the 
parlies to the dispute under Sec 107. 
AIR 1922 All 430 (430) = 23 Ciri L 

Jour 612. 

(18) Conversion of proceedings under 
Section 10,7 into one under Section 145 

— Magistrate can do so in a proper case 

— Likelihood of decrease in food pro¬ 
duction is not valid ground. 1963 (1) 
Cri LJ 823 (825) (Manipur). 

(19) Even in cases of land disputes it 
has been held that proper procedure is 
to Institute proceedings under Sec. 145 
but if circumstances necessitate drawing 
up of proceeding under Section 107 it 
should be between both the parties so 
that no one is placed at a disadvantage. 
AIR 1953 Pat 99 (lOO) = 1953 Cri L 
Jour 816 (DB) •• AIR 1964 Pat 124 
(125) = 1954 Cri L Jour 190. 

(20) Party in possession and other 
party trying to take forcible possession 

— Proper action is not under Section 145 
but under Section 107 binding down the 
other party. 1962 (1) Cri LJ 821 (823) 
(Manipur). 


(21) Where it is difficult to say which 
of the parties to a dispute is creating a 
disturbance, and speedy remedy is neces¬ 
sary, an order under Section 144 may be 
passed. In such a case it is, however, 
desirable that the order under Sec. 144 
is followed up by proceedings under Sec¬ 
tion 107 binding over the parly in fault. 
AIR 1936 Pat 461 (463) = 36 Cri LJ 
1268. 

(22) Where the circumstances of a 
particular case satisfy the conditions 
necessary for the applicability of Sec¬ 
tion 107, Section 144 as well as Sec¬ 
tion 145, the Magistrate is not limited 
to the exercise of the powers under Sec¬ 
tion 145 only, but he may act under 
Section 107 or Section 144, although the 
proper course would be to proceed under 
Section 146. AIR 1953 Pal 277 (279) = 
1953 Cri L Jour 1456 •* AIR 1928 Cal 
610 (613, 614) = 30 Cri L Jour 69 (FB) 
•* AIR 1922 Pat 435 (438) = 23 Cri L 
Jour 549 (FB). 

[But see (1921) 62 Ind Cas 590 (591) 

= 22 Cri L Jour 672 (Pat) •• AIR 1918 
Pal 300 (301) = 19 Cri L Jour 1002.1 

(23) Where the Magistrate finds that 
^ter an order under Section ID? or Sec¬ 
tion 144 has been passed, the likelihood 
of a breach of the peace no longer exists, 
action under Section 145 becomes un¬ 
necessary. AIR 1928 Cal 610 (613, 614) 
= 30 Cri L Jour 69 (FB). 

(24) If pending broceediPgs under Sec¬ 
tion 145 the emei^enc.y cgfeir^d to in 
Section 144 arises an orddr under Sec¬ 
tion 144 will not be without jurisdiction. 
AIR 1928 Gal 610 (614) « 30 Cri L Jour 
69 (FB). 

(25) Pending proceedings under Chab- 
ter VIII, it is open to the Magistrate to 
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(ii) for the words *'or Magistrate of the first class”, substitute the words “or any 
> other Executive Magistrate specially empowered by the State Government in 
this behalf”.—Born, Act XXIII of 1951, S. 2 and Schedule (1-7-1953). 

(2) After the reorganization of the State of Bombay in 1956, the amendments made 
in Section 145 by the above-mentioned Bombay Acts are extended to the newly added 
areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 
by Bom. Act XCVII of 1958. 

Punjab} Haryana: Chandigarh: 

In its application to the States of Punjab and Haryana and the Union territory of 
!|Ch^<Bgarh, in Section 145, in sub-sec. (1), for the words “Magistrate of the first class”, 
substitute the words “Executive Magistrate of the first class”.—Punj, Act XXV of 1964, 
S, 2 and Schedule, Pt. I, Item (37) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11- 
1966). 

> 

Rajasthan: 

Abu Area.—In its application to the Abu area of the State of Rajasthan, the amend¬ 
ments made in S. 145 are the same as those made in S. 1 (ii) of Maharashtra.—Central 
Act XXXVII of 1956, Section 119 (1-11-1956), 

Union Territories (except Chandigarh): 

In its application to the Union territories, in Section 145, hi sub-section (1), for the 
words “Magistrate of the first class”, substitute the words “Executive Magistrate of the 
first class”.—^Act 19 of 1969. S. 3 and Sch., Item 38 (in Delhi, on 2-10-1969). 

West Bengal 

In its application to the State of West Bengal, for the words "Sub-divisional 
Magistrate or Magistrate of the first class”, substitute the words “Sub-divisional 
Executive Magistrate or Executive Magistrate of the first class”. — - W. B. Act 8 of 
1970, S. 2 and Sch., Item 53. 


Section 145 — Note 2 (contd.) 

Institute proceedings under Chapter XII 
jf he considers them more appropriate Id 
the circumstance as they exist at the 
time of mailing the order. AIR 1936 Sind 
147 (148) = 37 Cri L Jour 1036 (DB). 

(26) When a Magistrate has several 
courses open to him to meet the emer¬ 
gency and he adopts any of these courses, 
the propriety of his action is not to be 
judged in the light of the fact that at 
a later stage another course might have 
been followed • more properly. AIR 1934 
Pat 308 (309) = 36 Cri L Jour 1009. 

(27) Proceedings under Section 107, 
Section 144 and Section 145 should not 
be allowed to go on at the same time. 
1951 Raj LW 176 (177) •• AIR 1919 Cal 
465 (465) = 19 Cri L Jour 367 (DB) 
*• AIR 1961 J and K 4 (4) = 1961 (1) 
Cri LJ 62. 

CSee also AIR 1961 Madh Pra 302 (304) 
= 1961 (2) Cri LJ 642 = 1961 Jab LJ 
443.] • 

(28) A Magistrate should state distinct¬ 
ly in his. or&ip under what section he is 
proceeding.: AIR 1937 Mad 494 (494) = 
38 Cri L Jour 892 «* AIR 1918 Mad 503 
46(13) » 48 Cri L Jour 295. 

(29) Di^ptite with respect to , right to 
collect toll iir a Bazar ’— Dispute raising 
CM som 0 time-past and ipartfes resorting 
4o flection- ‘444 previouslV — Held, proper 
eburie-^liri'to have recouiM to'^Sec. $45 or 
fle c ii n D 147 and not to Section 144: AIR 


1958 Tripura 47 (48) = 1958 Cri L Jour 
1554. 

(30) When there is a choice between 
Section 145 and Section 107 by reason 
of the pendency of Civil litigation the 
Magistrate must choose Section 107 and 
not Section 145, AIR 1959 Mys 122 (123) 
= 1959 Cri L Jour 621. 

(31) possession of successful party in 
a Civil Suit confirmed in subseauent pro¬ 
ceedings under Section 145 — Unsuccess¬ 
ful party interfering with possession — 
Action under Section 107 against him is 
the proper course. ILR (1963) Cut 771. 

(32) Application under Section 107 by 
partv claiming to be in possession of land 
•— Dispute ^out possession pending in 
Civil Court —. Strong evidence that 
breach of peace is imminent is necessary 
for starting proceedings. AIR 1964 
Manipur 19 (20) = 1964 (1) Cri L Jour 
406. 

(33) Dispute of land, -water or way —- 
Magistrate first to proceed under Sec¬ 
tions 146 and 147 —Magistrate denying 
to proceed under Section 107 should pro¬ 
ceed against both parties. AIR 1966 
J and K 29 (30) « 1966 Rash LJ 1 = 
1966 Cri LJ 145. 

(34) Magistrate .cannot drop -proceed¬ 
ings without toaklhg enquiry under Sec¬ 
tion 117 (1) op'groimd that case should 
be dealt with trader Section 146,— Hfe 
can cotivert proceedings into one under 
Section 146 and draw up fresh probed- 
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ing under Section 145. AIR 1965 Trlpur.-i 
20 (21. 22) = 1965 (1) Cri LJ 602. 

(35) Orders under Section 145 passed 
without notice to respondent — Proceed¬ 
ings under Section 107 relating to same 
land pending before the Magistrate — 
Magistrate not iustified in passing order 
under Section 145. AIR 1969 Mys 181 
(183) = 1969 Cri LJ 752 = (1969) 1 Mys 
LJ 1. 

(36) Both parties claiming to be in pos¬ 

session of disputed land—Both not having 
a document of title over entire plot — 
Question of possession can be effectively 
decided bv criminal Court only in a 
proceeding under Section 145 and not 
under Section 107. 1966 BLJR 383. 

(37) Lease executed by a member of 
a ioint family — Application by the 
Karta for protection from interference 
with his possession of the property by 
tenants — Court is not bound to pro- 
'.•eed under Section 107, but can proceed 
under Section 145. AIR 1964 Tripura 71 
(72) = 1965 (1) Cri LJ 88. 

(38) Complainant reguesting action 
under Section 145. against petitioners — 
Magistrate sending complaint to Police 
for enquiry — Police delaying enquiry 
for more than month during which there 
was no apprehension of breach of peace 
— Police arresting petitioners and mala 
fide reporting that action under Sec. 107, 
should be taken — Proceedings taken by 
Magistrate under Section 107, on the 
police report are invalid. 1965 (1) Cr LJ 
512 (513, 514, 515) (Manipur), 

2-A, Sections 145 and 147. — ( 1 ) Sec¬ 
tion 145. deals with cases where there 
is a dispute with regard to the land itself 
likely to result in breach of peace, 
whereas Section 147 deals with cases 
where there is a dispute with regard to 
a right in or over the land. If the right 
to use the land is claimed as an incident 
of ownership a dispute as regards such 
user will really be a dispute relating to 
the land itself, and not in respect of a 
right in the land. AIR 1960 Assam 90 
(92, 94) = I960 Cri LJ 794 •• (1970) 

Mad LJ (Cr) 64 (65) (Mys), (Duties of 
Magistrate under these two sections, 
stated.) ** 1969 Pat LJR 470 (472). 

(2) There seem to be material differ¬ 
ences between Section 145 and Sec. 147 
in that while the duty to pass an order 
under Section 147 is only a discretionary 
one. Section 145 (1) indicates that the 
Magistrate shall make an order in writ¬ 
ing stating the grounds of his being satis¬ 
fied. Further unlike Section 145 (4), the 
date of the order under Section 147 (1) 
is not crucial or determinative of the 
rights of the parties. (1967) 1 Mad LJ 
143. 

(3) Where a dispute is really as 
regards the possession of a temple or a 
mosque Section 145 would be applicable 
but where the dispute is not so much 
about the right to possession of the 


mosque as the right to perform a festival 
at mosque, Section 147 is the proper scc- 

the Magistrate 1961 

236) (Ker). (AIR 
1941 Nag 171, Dissented from.) 

(4) A dispute as to the right of 

worship in a temple or over the places 
of worship necessarily involves a dispute 
as to the right of user of the land within 
the meaning of Section 147. Therefore, 
the order of the Magistrate drawio? up 
proceeding under Section 145 is miscon¬ 
ceived. 1961 (2) Cri LJ 466 (467) (Cal)'. 

(5) Dispute relating to right of user of 

land — Right claimed as incident of 

ownership — Claim of ownership by 
both parties —■ Magistrate to proceed 
under Section 145 and not under Sec¬ 
tion 147. 1968 Cri LJ 1386 (1389) «= 

1968 Raj LW 300. 

(6) The scope of Sections 145 and 147 
markedly differs as does the subjecl- 
matter of the inquiry tmder the two sec¬ 
tions. The second proviso to sub-sec¬ 
tion (4) of Section 145 relating to interim 
attachment cannot be made applicable in 
the case of an inquiry under Section 147. 
AIR I960 J and K 66 (67) — 1960 Cri 
LJ 582. 

[See also 1967 Ker LT 391 = (1967) 
Mad LJ (Cr) 524.3 

3. Nature of proceedings under Uils 
section. — ( 1 ) A proceeding under this 
section constitutes an . "inquiry'* within 
the meaning of Sec. 4 (1) (k). (’01) 25 

Bom 179 (184) (DB) •• (1909) 9 Cri L 
Jour 278 (279) (DB) (Cal) •• (1908) 7 
Cri L Jour 423 (425) = 11 Oudh Cas 61. 

(2) A proceeding under this section is 

of a quasi-executive character. (1901) 25 
Bom 179 (184) (DB) •• AIR 1934 Nag 
194 (195) *= 35 Cri L Jour 1460 *• AIR 

1925 All 316 (317) = 26 Cri L Jour 683. 

(3) The proceedings under Section 145 

are only preventive and are quasi-judicial 
and quasi-administrative in nature, their 
object being to prevent breach of peace 
and maintain tranquillity. AIR 1967 All 
164 (166) = 1967 Cri LJ 417. 

(4) The action is of a purely preven¬ 

tive and provisional nature in a civil dis¬ 
pute pending formal adjudication of the 
rights of the parties. AIR 1952 Vindh 

Pra 67 (67) = 1952 Cri L Jour 1514 *• 
AIR 1959 Manipur 30 (31) *= 1959 Cri L 
Jour 742 *• AIR 1956 All 81 (82) = 1955 
Cri L Jour 102. (The orders that a 
Magistrate passes under Section 145 are 
merely Police orders.) 

(5) The nature of the inqui^ is quasi- 
civil. It is an incursion by the Criminal 
Court in the jurisdiction of the Civil 
Court. AIR 1969 Mys 160 (161) = (1968) 

2 Mys LJ 532 = 1969 Cri LJ 62 •* 1966 
Cr LJ 1080 (1086) => 1965 Mad LJ (Cr) 
659 = (1965) 2 Andh WR 231. 

(6) A proceeding under Sec<;ion 145, 
Criminal P. C., by its very nature is • a 
quasi-criminal proceeding and cannot be 
classified as civil proceeding as contem- 
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plated by Section 14 (2), Limitation Act, 
(1908). AIR. 1970 Bom 138 (143) = 1969 
Mah LJ 689. 

(7) The action under this section is not 

a matter relating to an offence to attract 
the application of Sections 182 and 185. 
AIR 1914 All 473 (473, 474) = 16 Cri L 
Jour 520 *• ('99) 3 Cal WN 148 (150) 

(DB). 

(8) The proceedings under Sections 145, 

146 are 6f a summary nature and it is 
essential that they should be disposed of 
as expeditiously as possible and it is 
always open to a parly to proceed 
through the Civil Court and get any 
matter finally settled. 1954 All L Jour 
269 (270) •* 1965 All WR (HC) 31 ** 
ILR (1960) 1 Andh Pra 327 ** AIR 1960 
Pat 254 (255) = 1960 Cri L.I 970 = 

1959 BLJR 813 •* 1970 Ker LT 102. 


(9) An enquiry made bv the police on 
a petition made to them under Section 
145 is not an investigation under Chap¬ 
ter XIV, or in respect of any offence, 
within the meaning of Section 162. AIR 
1954 Mad 1019 (1020) = 1954 Cri L Jour 
1565. 

(10) A proceeding under this section is 
a case within the meaning of Sections 192, 
526 and 528. AIR 1945 Nag 56 (56) « 
ILR (1944) Nag 836 = 46 Cri L Jour 654 
•* AIR 1927 Pat 351 (351) = 6 Pat 553 
== 28 Cri L Jour 1035 (DB) ♦* (1912) 13 
Cri L Jour 452 (453) = 34 All 533 (DB). 

[But see COl) 4 Cal WN 821 (822) *• 
AIR 1919 All 311 (313) = 20 Cri L Jour 
410.] 

(10-A) An application to a Magistrate to 
take action.under this section is not a 
complaint. AIR 1926 Sind 85 (85) “ 26 
Cri L Jour 1333 (DB). 

(11) The initiation of a proceeding 
under this section on the application of 
a person may, in proper cases, constitute 
malicious prosecution of the opposite 
party. AIR 1951 Mad 659 (Pr I) = ILR 
(1951) Mad 838 (DB). 

(12) Sections 8 to 11 of the Oaths Act 
(1873) apply to proceedings under Sec¬ 
tion 145. AIR 1952 All 678 (679. 680) = 
1962 Cri L Jour 1183 *• 1969 Cri LJ 70 
(72) = 1968 All LJ 457. 

4« Who can take action under this sec¬ 
tion. — (1) The mere fact that a Sub- 
Divisional Magistrate or a. First Class 
Magistrate declined to take action in a 
particular case is no bar to the District 
Magistrate instituting proceedings if on 
the same materials he is satisfied as to 
the likelihood of a breach of the peace, 
eVeil Khouiidi no' application has been 
made 'to him.'- AIR 1954 ' Trav-Co 102 
(108) ^ 1954 t:ri L Jour 194 (DB) •• 
(1902) 29 Cal 242 (244) (DB) AIR 

1926 GaT 1049 (1090, 1051) ^ 27 Cri t 
Jour 1083 (DB). 

The State Government cannot 
U^er any. p^oriiion of the Code deprive 
a^,3taic4tc^ 9 f the first class of his 

' [Vot 7.J ’3 A. M. 57 ' 


powers under Section 145. AIR 1957 
Andh Pra 247 (248) = 1957 Cri L Jour 
819. 

(3) Fresh proceedings may be taken V/ 
the Additional District Magistral"* under 
Section 145 when the application is made 
within 2 months of the obstruction 
resulting in dispossession of a party even 
when his previous application is dismis¬ 
sed by another Magistrate ot the first 
class. AIR 1959 Raj 63 (72) = ILR 
(1959) 9 Raj 193 = 1959 Cri L Jour 379. 

(4) Additional Sub-Divisional Magis¬ 
trate invested with powers cf Firsc Cla.ss 
Magistrate is empowered to take action 
under the section. 1965 All Cri R 22 = 
1964 All WR (HG) 750. 

[See however AIR 1962 All 165 (165) 
= 1961 All LJ 875 = (1962) 1 Cri LJ 
389 (DB).] 

(5) The Assistant to the Deputy Com¬ 
missioner has power to take action 
similar to the one contemplated imder 
Section 145, in view of Rule 22 of the 
United Khasi.Jaintia Hills Autonomous 
District (Administration of Justice) Rules, 
1953. AIR 1963 Assam 38 (40) = ILR 
(1963) 15 Assam 66 = 1963 (1) Cri Li 
565. 


6, fa satisfied^ — ( 1 ) It is essential 
for the assumption of jurisdiction to 
initiate proceedings under this section 
that the Magistrate should be satisfied 
from a police-report or other information 
that a dispute likely to cause a breach 
of the peace exists. Such a finding 
should be clear and unambiguous. AIR 
1958 Pun j 47 (49, 50) = 1958 Cri L Jour 
215 = ILR (1957) Punj 1968 *• 1959 

Jab LJ 246 (247) AIR 1955 Assam 1 

(2) » ILR (1954) 6 Assam 511 = 1955 

Cri L Jour 54 (DB) ** (1970) 72 Pun 

LR 118 (120) •* AIR 1968 Orissa 36 (40) 
= 33 Cut LT 974 = 1968 Cr LJ 336 •• 
(1967) Cri LJ 1716 (1717) (Cal) ** 1967 
Cri LJ 1243 (1244) = 1965 BLJR 427. 

AIR 1967 Punj 482 (486) = 1967 Cr 
LJ 1690 s= 1966 Cur LJ 866 •* (1964) 
66 Punj LR 245 •• AIR 1961 Tripura 36 
(38) 1961 (2) Cri LJ 292. 


ine sausiaction which arose at 
the time of passing the preliminary order 
must, therefore, continue till the Magis¬ 
trate passes the final order. Otherwise 
it IS open to drpp the proceedings and 
cancel the preliminary order. (1970) 72 
Punj Lft 118 (12Q) = 1970 Cur LJ 208. 

(2) The fad that the Magistrate gave 
bis finding that there was an apprehen¬ 
sion of a dispute likely to cause a breach 
of., file peace not as Soon as the police 
report was received but gave it subse¬ 
quently, but before, the evidence began 
would not viUate the proceedings provid- 
ed t^ “ot prejudiced 

*1' AU 471. (472) 1953 

Cn L Jour 1060. < 

_(3) It is the .Magistrate’s satisfaction 
that u r^uired and ndt the satisfaction 
of his informant or anyj policd-officer. 

■ .i 
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1951 All WR (HC) 483 (484) ** AIR 
1956 Bhopal 2 (4) = 1956 Cri L Jour 
42. 

»4) If a Magistrate is very cautious 
and chooses to call the parties in order 
to be satisfied as to whether there was 
or was not an apprehension of a breach 
of the peace, and passes an order only 
after hearing them, or in their presence, 
the order cannot be said to be invalid. 
AIR 1954 All 579 (Pr 3) = 1954 Cri L 
Jour 1257 

(5) The Magistrate cannot direct the 
police to report if there is an apprehen¬ 
sion of breach of peace and to attach 
the property if they are of opinion that 
there is such apprehension. AIR 1953 
Ail 455 (Pr 4) = 1953 Cri L Jour 1009 
** 1951 All WR (HC) 58 (68) •* AIR 

1952 All 186 (Prs 6. 9) = 1952 Cri L 
Jour 379. 

(6) A person making an application to 
the Magistrate to initiate proceedings 
under the section does not institute a 
‘case’ but only informs the Magistrate. 
1951 All WR (HC) 483 (484). 

(7) A Magistrate is not bound to take 

action on a police-report or upon an 
expression of opinion by the police, but 
he should have a statement of facts 
before him so that he may exercise h!s 
own judgment in arriving at a conclusion 
as to the necessity of taking action under 
this section. (1906) 33 Cal 33 (43) = 2 

Cri L Jour 670 (FB) •* ILR (1952) 2 

Rai 170 *= 1952 Raj LW 289 (289) 

** AIR 1969 Manipur 27 (28) = 1969 
Cr LJ 419 •* 1961 Jab LJ 315 (316) * 

ILR (1961) Madh Pra 647. 

(8) Even if the police had stated posi¬ 

tively that there was no apprehension 
of breach of the peace, the Magistrate is 
not bound by the same. The section re¬ 
quires satisfaction of the Magistrate. 

(1967) 33 Cut LT 766. 

(9) The Magistrate should proceed 

with great caution where there is no 
police-report and the only materials 
before him are statements of interested 
persons. AIR 1924 Cal 444 (445) 24 

Cri L Jour 304 (DB). 

(10) It is for the Magistrate to be 
satisfied whether or not an apprehension 
of breach of the peace exists. His juris¬ 
diction is not affected merely because be 
has not recorded a formal order stating 
that an apprehension of m breach of 
peace exists, provided riiere are materials 
on record, to show that such an appre¬ 
hension was iustified. 1961 Raj LW 4M 
= ILR (1961) 11 Raj 1180 (1181). 

(11) Where there are no materials at 
all before the Magistrate on which he 
could come to any finding the mere fact 
that he states he is satisfied is not suffi¬ 
cient to give him iurisdiction under this 
section. AIR 1953 Orissa 255 (255j (Pr 
2) « ILR (1953) Cut 333 » 1953 Cri 
LJ .1499 •• AIR 1921 Pat 176 (177) = 22 
Cri LJ 481. 


[See however AIR 1953 Ajmer 74 (75) 
= 1953 Cri LJ 1788.] 

(12) The evidence subsequently record¬ 
ed by the Magistrate after issuing a 
notice under sub-section (1) will not 
justify the preliminary order. AIR 1945 
Oudh 62 (63). 

(13) Any action taken by the Magis¬ 
trate before starting proceedings imder 
Section^ 145 cannot be construed to be 
something which it was necessary for 
the Magistrate to do under Section 145. 
ILR (1952) 2 Raj 170 = 1952 Raj LW 
286 (289). 

(14) The question whether, upon the 
materials placed before him, proceedings 
should be instituted under this section is 
one entirely within the Magistrate's dis¬ 
cretion. AIR 1953 All 471 (471). (Pr 2) = 
1953 Cri LJ 1056 ♦» AIR 1943 Pat 44 
(47) = 44 Cri LJ 25 (DB) ** AIR 1969 
Mys 160 (162) = (1968) 2 Mys LJ 532 
= 1969 Cri LJ 622. 

(16) The High Court will not go into 
the sufficiency of the information which 
has satisfied the Magistrate when the 
case comes before it in revision. AIR 
1953 All 471 (471) (Pr 2) = 1953 Cri LJ 
1056 ♦* AIR 1957 Punj 303 (304) * ILR 
(1957) Punj 1902 = 1957 Cri LJ 1450 *• 
AIR 1968 SC 1444 (1448) = 1968 Cur LJ 
980 1969 Cr LJ 13. 

(16) The Magistrate is entitled to form 

his opinion on any information received. 
1951 All WR (HC) 483 (484) •• AIR 1940 
Sind 33 (37) = 41 Cri LJ 486 (DB) •• 
AIR 1935 Oudh 316 (324) = 36 Cri LJ 
656 (DB) ** AIR 1968 SG 1444 (1440) » 
(1969) 1 SCJ 610 = 1969 Cri LJ 13. 
(1964) 2 Cri LJ 100 (Mys) and AIR 1925 
Nag 142, Overruled; Criminal Revn Ap- 
pln. No. 668 of 1967, D/- 17-8-1967 

(Bom), Reversed.) 

[But see AIR 1917 Lah 179 (179, 180) 
= 18 Cri LJ 566.1 

(17) Where both the partied admit that 
there is a likelihood of breach of peace 
the ftirtber enquiry should be only with 
regard to possession under sub-section 
(6). AIR 1953 Hyd 185 (Prs 3, 4) ^ ILR 
(1952) Hyd 346 = 1953 Cri LJ 1114. 

(18) Once the Magistrate decides that 

there is going to be breach of the peace, 
he will have to proceed judicially under 
the law. AIR 1958 Madh Pra 346 (347) 

= 1958 Cri LJ 1318. 

(19) In- order that . a Magistrate, be 

relieved of all doubts or uncertainty and 
for his mind to be reasonably cOricun ch* 
free from doubt it is necessary that he 
should permit parties concerned .to place 
before him sufficient material | justifying 
initiation of the proceedings. AIR 1957 
PuDki 303 (305) = ILR (1957) Punj 1902 
= 1957 Cri LJ 1450. V 

0. “PoUce-repori.**-— (1) .^The Mat^s- 
trate is entitled to phrase a*^ police-repbrl 
for the limited purpose of satisfying hint- 
self as to the likelihood oOf ^ breach of 
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the peace and as to the idcnlilv of the 
subject-matter and of the contending 
parties. It is inadmissible as evidence in 
the inquiry relating to the possession of 
the parties. AIR 1927 Cal 327 (329) = 

28 Cri LJ 329 (DB) ** AIR 1920 Pat 483 
(485) = 21 Cri LJ 735 •• (1967) 33 Cut 
LT 766. 

(2) On receiving an application for ac¬ 
tion under this section, the Magistrate 
may call for a police-report and on his 
being satisfied on such report that there 
is no likelihood of a breach of the peace, 
may dismiss the application. 1951 All WK 
(HC) 483 (484). 

(3) In proceedings under this section 

a police report is a relevant document in 
order to come to a conclusion whether 
there is any likelihood of breach of 
peace, but it cannot be taken at its face 
value. 1961 Jab LJ 315 (316) = ILR 

(1961) Madh Pra 647. 

(4) Where an application is made 
under the section the Magistrate should 
not forward the application itself to the 
police for inquiry and report but should 
keep it pending on his file and direct 
the police to make an enquiry and re* 
port. 1951 Raj LW 14 (16). 

(5) The police-report to a Magistrate 
suggesting initiation of proceedings under 
this section, should not be confined to 
written reports which the police them¬ 
selves might have received. AIR 1935 Nag 
78 (79). 

(6) The primary duty of the police 

official in proceedings under this section 
is to report whether there is any ap¬ 
prehension of breach of the peace. He 
cannot assume the functions of the 
Magistrate and report that after investi¬ 
gation he found that the petitioner’s al¬ 
legations were baseless. AIR 1961 All 38 
(41) == I960 All LJ 782 = 1961 (1) Cr 

LJ 15 (DB). 

(7) Complaint stating that com¬ 
plainant is forcibly dispossessed — Police 
report stating that there was every dan- 
gec’iof complainant being dispossessed — 
Magistrate is justified in not accepting 
police report and acting thereon. 1953 
All Cr R 430 * 1963 All WR (HC) 733. 

7- "Or other Information.** — ( 1 ) The 
Magistrate has the widest possible lati¬ 
tude in interpreting the words "other 
information." AIR 1934 Nag 194 (195) = 
85 Cri LJ 1460= AIR 1925 Pat 553 (5551 
^ 26 Cri LJ 965 •• AIR 1920 Pat 219 
(220). =5= 21 Cri LJ* 626 •* (1966) 3 Law 
Rep 795 (798). (The ihfon^tion. may be 
fumUhed by another ,crinuDal proceeding 
on ine file of the Magistrate himself.) 

(2) The words 'otjbier infonnajjon' are 
tvtde enough fo include an application 
a private party. The jurisdiction under 
pectibn 145. being of an, emerg^cy 
natiiK, tte Magistrate must act witK 
cautipif^^l^ut that not me^ that 


where on an application by one of the 
parlies to the dispute he is satisfied that 
the requirements of the section are exist¬ 
ent, he cannot initiate proceedings wilh- 
out a police report. AIR 1968 SC 1444 
(1449) = 1968 Cur LJ 980== 1969 Cr LJ 
13. (Criminal Revn. Appln. No. 668 of 
1967, dated 17-8-1967 (Bom), Reversed. 
(1964) 2 Cr LJ 100 (Mys) and AIK 1925 
Nag 142, Overruled.) 

(3) The Magistrate can base his ac¬ 
tion on complaint filed by one of the par¬ 
ties, or on the statement on oath of the 
person who presented the complaint, or 
on a perusal of the petitions filed b.y the 
parties in another proceeding. AIR 1934 
Nag 194 (195) = 35 Cri LJ 1460 ** 
(1906) 3 Cri LJ 48 (49) (All) ** AIR 
1920 Pat 219 (220) = 21 Cri LJ 623. 

(4) In a dispute between a tenant and 
his sub-tenants, the superior landlord, 
though not a party to the dispute can 
present a petition under this section. 
AIR 1942 Mad 534 (534) = 43 Cri LJ 
741. 


8. ‘‘Dispute,^ meaning of. — ( 1 ) The 

word "dispute" has its ordinary meaning 
of disagreement. struggle, scramble or 
quarrel. AIR 1928 Cal 610 (620) = .30 

Cri LJ 69 (FB) •• AIR 1934 Pat 471 
(472) = 36 Cri. LJ 624 ** 1965 Ker LT 
1135. 


(2) Dispute concerning land, etc.. 

Magistrate to act under this section. In¬ 
dependent of question whether such dis¬ 
pute is reasonable or bona fide. AIR 1941 
Nag 171 (173) = 42 Cri LJ 675 •* AIR 
1942 Pat 331 (333) = 43 Cri LJ 637 ** 
AIR 1928 Cal 610 (614, 619) = 30 Cri 

LJ 69 (FB) ** 1965 Ker LT 1135. 

(3) The fact that a dispute can be 
easily resolved cannot m.'ike it any the 
less existent. 1951 Ker LT 243 (251). 

(4) It is only where the lands in ques¬ 
tion are admittedly or indisputably in the 
possession of one of the parties and the 
party out of possession attempts 4o tres¬ 
pass into the property that Section 145 
cannot be applied. 1951 Ker LT 243 
(251). 


(5) It has been held that the dispute 
must be a reasonable or bona fide one. 
AIR 1940 Pat 492 (494) = 41 Cri IJ 

BLJR 461 (463) •* (1966) 32 
Cut LT 887 = ILR (1966) Cut 566. 


(6) The dispute need not be by a per¬ 
son as owner. Even the possession of a 
trustee or guardian will be protected 
imder the provisions. (1959) 2 MLJ 638 
(639) = 72 Mad LW 675. 


MI 11 nas neeji new w 

rights of the parties have been "within 

Lf ® ^femote" adjudicated upon 

between the parties by a decree of a civil 
Court, there can be no bona fide dispute 
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|8) It has been held that: 

(a) The dispute means a dispute as 

to possession in the eye of law. 
AIR 1920 Pat 633 (634) = 21 Cri 
LJ 200 ** AIR 1922 Pat 13 (17) 

= 24 Cri LJ 241 ♦♦ AIR 1923 Pat 

76 (78) = 24 Cri LJ 279 ** (1899) 

26 Cal 625 629, 630) (DB). 

[See however AIR 1939 Pat 151 (152, 

153) = 40 Cri LJ 339.] 

(b) If there is a likelihood of a breach 

of the peace in such cases the duty 
of the Magistrate is to maintain 
the civil Court’s decree or posses¬ 
sion by taking action against the 
unsuccessful party under S 107 or 
Sec tion 144. .JR 1953 All 383 (Prs 
14. 15. 16) = 1953 Cri LJ 832 ** 
AIR 1952 Vind Pra 67 (68. 69) 

(Prs 6, 7) = 1952 Cri LJ 1514 ** 
1950 Trav-Co LR 36 (37) •* AIR 

1922 Pat 435 (439) = 23 Cri LJ 

549 (FB). 

(9) A decree-holder or auction-pur¬ 
chaser placed in possession by the pro¬ 
cess of Court has to maintain his own 
possession if he is forcibly and wrong- 
iiillv dispossessed within two months of 
such delivci*y of possession, and if he docs 
nol complain of such dispossession for 
over two months he has no right there¬ 
after to come to a Criminal Court and 
ask the Magistrate to maintain the civil 
Court’s decree for delivery of possession. 
AIR 1934 Nag 217 (219) = 36 Cri LJ 62 

AIR 1928 Cal 610 (623) = 30 Cri LJ 
69 (FB) ** AIR 1939 Pat 151 (154) • 
40 Cri LJ 339. 

(10) Where a dispute is going on as 
to who is entitled to succeed to a dying 
person’s estate and take possession of it, 
the Magistrate can start proceedings 
under this section and attach the proper¬ 
ties under Section 146 on such person’s 
death. But where the dispute is not as 
to anv right in relation to immovable 
propertv this section has no application. 
AIR 1949 Lah 273 (275) (Prs 10, 12) * 
Pak LR (1949) Lah 466 = 51 Cri LJ 56 
(DB). 

9. Likely to cause a breach of the 
peace. — (1) The jurisdiction conferred 
upon a Magistrate to institute proceed¬ 
ings under this section can be exercised 
only when the dispute is such that it is 
likelv to cause a breach of the ' peace. 
AIR 1955 All 96 (96) = 1955 Cri LJ 270 
** AIR 1955 All 46 (47) =**' 1955 Cri I^J 
102 ** AIR 1955 Hvd 65 (66, 67) = ILR 
(19551 Hyd 1 = 1955 Cri LJ 480 (FB) 
*♦ 1968 All WR (HC) 247 (248) •• AIR 
1968 Ker 70 (7ll = 1968 Cri LJ 350 •* 
AIR 1955 J and K 49 (50) = 1966 (1) 

Cri LJ' 698 = 1963 Kash LJ 63. 

* * •, 

(2) The jurisdiction of the Magistrate 
Is determined by an apprehensioh of a 
breach of the peace and not by any 
infringement of private rights or by the 
dispossession of any of i the parties. AIR 


1914 All 62 (63) = 15 Cri LJ 27 (DB) *• 
ILR (1956) Patiala 9 (11, 12) ** (1913) 
14 Cri LJ 223 (224) (All). " 

(3) The Magistrate should satisfy him¬ 
self from the materials on record that on 
the date he purports to act there is a 
present fear that there will be a breach 
of the peace owing to the dispute unless 
proceedings are taken under this section 
AIR 1952 Orissa 26 (Prs 5, 6) = 1952 
Cri LJ 148 AIR 1943 Pat 44 (47) = 
44 Cri LJ 25 (DB) ** AIR 1943 Cal 559 
(560) = 45 Cri LJ 107 (DB). 

(4) An apprehension of a breach of the 

peace arises only when both the parties 
start asserting their right of possession 
physically. AIR 1953 Aimer 74 (76) 

1953 Cri LJ 1788. 

(5) It is not necessary that there 

should be a danger of an immediate or 
imminent breach of the peace. (1905) 2 

Cri LJ 670 (674, 675) = 33 Cal 33 (DB) 

•* AIR 1920 Pat 745 (746) = 22 Cri LJ 
205 AIR 1932 Nag 134 (135) = 33 Cri 
LJ 937. 

[But see AIR 1917 Pat 368 (369) = 18 
Cri LJ 763.] 

(6) It is not necessary that there 

should have been any overt act of viol¬ 
ence. (1903) 30 Cal 155 (200) (FB). 

[But see AIR 1917 Pat 368 (369) = 18 
Cri LJ 763 (DB).] 

(7) It is sufficient for a Magistrate to 

institute proceedings if there is a reason¬ 
able apprehension that a disturbance of 
the peace is likely to occur. (1906) 33 

Cal 33 (44) = 2 Cri LJ 670 (DB). (7 Cal 
385, Followed.) ** 7 Cal 385 (387) (DB), 

(8) Though all the persons concerned 

in the dispute may be of peaceful dis¬ 
position, yet if the dispute is of such a 
kind that it is likely, to lead to a breach 
of the peace, it is enough to give tho 
Magistrate iurisdiction. 30 Cal 155 (200) 
(FB) ** AIR 1924 Lah 678 (679) = 25 

Cri LJ -78. 

(9) Once the Magistrate has given a 
finding to the effect that there is appre¬ 
hension of breach of peace and that he 
has jurisdiction to take proceedings 
under Section 145, Criminal P. C., it is 
not necessary that at each stage of the 
proceedings he should be .satisfied. AIK 

1954 Hvd 93 (93) = 1954 Cri LJ 671. •• 

AIR 1967 Punj 378 (381) = 1967 Cii.‘lJ 
1051. V 

(to) Where the Magistrate, finds that 
no .breach ' oj( the . peace is likely, he has 
no jurisdiction lo give an.y directlo^ re¬ 
garding the subject of the dispute. 'AIR 
1923 Mad 4t2 (472) = ^4 Cri LJ 783 •* 
AIR 1969 Mys 160 (161) = (1968) 2 Mys 
LJ 532 ^ 1969 Cri LJ 9^2 (1968) 34 

Cut LT 655. ’ " 

(11)' Where in th^ . case of emergency 
the Magistrate dire'ets , that possession, of 
the property Should takfeh over by. the 
police or the Court and later finds that 
there is^no likelihood .bf a breach of the 
peace hb has got to make restitution bi 
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nossessiou to the person from whom it 
was taken. AIR 1953 Hyd 185 (Pr 1) = 
ILR (1952) Hyd 346 = 1953 Cri U 1114, 

(12) The section docs not require that 
the danger of a breach of the peace 
should be so imminent that the opposite 
party should have no sufficient time to 
go to the proper Court. AIR 1931 All 14 
(15) = 53 All 215 = 32 Cri LJ 309. 

(13) Proceedings imder — Existence of 
recent decision of Civil or Revenue Court 
on question of possession in itself cannot 
be a ground for Magistrate to refuse to 
start proceedings under Section 145 be¬ 
cause ^e dispute like the one mentioned 
in sub-section (1) can exist notwithstand¬ 
ing the recent decision of a competent 
Court, 1970 Cri LJ 770 (774) (All). 

10. The subject of dispute. — (1) The 
subject-matter of dispute should be as¬ 
certained definitely and described clearly 
in the preliminary order. (1907) 5 Cri 
LJ 32 (36) (DB) (Cal) *♦ AIR 1953 Mvs 
131 (132) = ILR (1953) Mys 315 = 1953 
Cri LJ 1530 1931 Mad WN 1317 

(1318). 

(2) Absence of clear specification of 
the subject of dispute is a serious defect 
though it will- not vitiate the proceedings 
when the parties were under no mis¬ 
apprehension regarding it. AIR 1920 Cal 
344 (345) = 21 Cri LJ 593 (DB) •* AIR 
1925 Oudh 152 (153) = 25 Cri LJ 1139 
•* AIR 1920 Pat 219 (220) = 21 Cri LJ 
625 *• AIR 1964 J and K 1 (4) = 1963 
Kash LJ 108 = (1964) (1) Cri LJ 37. 

(3) Where there is an apprehension of 

breach of peace in respect of a number 
of plots, the Magistrate should ask the 
parties concerned, to file an accurate map 
showing the exact location of the lands 
in dispute. Unless the plots or portions 
thereof can be carefully localised and 
identified the spot, ilie entire proceed¬ 
ing may become infructuous. (1961) 3 

Orissa JD 385. 

(4) Where there* is more than one dis¬ 
pute involved each one of the disputes 
should be made the subject-matter of a 
separate enquiry. The Magistrate has no 
jurisdiction to combine a number of 
disputes between several persons and 
treat them all as one dispute for the 
purpose of a proceeding under Section 
146. (1955) 21 Cut LT 174 (176). 

(5) Where land consists of several 
plots .and each plot.is the subject of a 
separate dispute and each such dispute 
stands bn its own footing, the Magistrate 
should not club all such items together 
and' treat them as one for the purposes of 
an inquiry under this section. . AIR 1937 
Pkt 413 (414) = 38 Cri LJ 842 •• (1903) 
SO Cal 155 (200) (FB> •• 1'966 All WR 
(HC) f04 « 1968 All LJ 1026 AIR 
1962 Oriasa 101 (162) - (1962) 4 OJI>; 77 
- 1962 (2) Ci^ LJ S91. 

M** 

5 (6) Where none, of, the parties to the 
pfocec^wgs was prejudiced or where all 


separate items were coverd by the same 
state of circumstances and there was 
only a single dispute in respect of all of 
them the mere fact that the Magistrate 
did not institute separate proceedings in 
respect of 'each such item is not sufifi- 
cient to invalidate the proceedings. AIR 
1939 Pat 353 (354, 355) = 40 Cri LJ 

749 •* AIR. 1946 Pat 389 (392) = 47 Cri 
LJ 1013 AIR 1938 Pat 611 (512, 513) 
= 40 Cri LJ 17 ** AIR 1966 Orissa 122 
(123) = 32 Cut LT 103 = 1966 Cri LJ 
681 ♦* .AIR 1965 Assam 79 (79) = ILR 
(1963) 15 Assam 379 = 1965 (2) Cri LJ 
464. 

(7) More than one item of property 
involved — Magistrate . holding all items 
to be in dispute whereas one item was 
not under dispute — Held that though 
there is an error on record, it being 
minor one, entire proceeding need not be 
quashed. AIR 1969 Pat 317 (321) = I960 
Cri LJ 1197. (Pat). 

(8) The. fact that the area of the land 
in dispute is small or that the Magistrate 
has included in his proceedings only a 
portion of the land which 'is the subject 
of the police-report, will not vitiate the 
proceedings under this section. AIR 1939 
Lah 108 (110) = 40 Cri LJ 519 AIR 
1917 Pat 435 (436) = 18 Cri LJ 692. 

(9) Where the dispute relates to pos¬ 

session of an undivided share in a pro¬ 
perty, the Magistrate has no power to 
institute proceedings under this section. 
AIR 1942 Sind 117 (119) = -43 Cri LJ 
876 (DB) »* AIR 1936 Sind 143 (143) « 
37 Cri LJ 1030 (DB) *• AIR 1915 Mad 

1105 (1107) = 16 Cri LJ 284. * 

11. "Within the local limifs of his 
Jurisdiction.'* — (1) It is only where the 
dispute relates to property within the 
local limits of the Magistrate's jurisdic¬ 
tion that the Magistrate is empowered to 
institute proceedings under this section. 
AIR 1945 Nag 56 (57) = ILR (1944) Nag 

836 = 46 Cri LJ 654 AIR 1928 Mad 

1230 (1231) = 30 Cri LJ 340 AIR 
1922 Pat 219 (220). 

(2) Where only a portion of the sub¬ 
ject of dispute lies within the Magis¬ 
trate's jurisdiction, he has power to pass 
orders only in respect of such pcrlion. 
AIR 1949 Mad 563 (Prs 2, 3) = 5C Cri 
LJ 866 •• (1905) 2 Cri LJ 406 (4071 r- 
32 Cal 444 (DB). 

[See however AIR 1935 Pat 436 (437) 

= 37 Cri LJ 55.] 

(3) The Magistrate has iurisdiction to 
decide if the subject of the dispute is 
within the local limits of his jurisdiction 
AIR 1920 Cal 912 (912) = 22 Cri LJ 392 
(DB). 

(4) Where it. is tmeertain as to who- 
ther the subject of dispute is situate in 
pne or , the other of two local areas. the 
proceedings may be taken by a Magis¬ 
trate having jurisdiction over either of 
suot areas. (1010).. 11 Cri LJ 69 (71) = 

12 Oudh Cas 40Q •• (1954) , 83 Pal 927 
(937). 
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(5) Territorial limits of Magistrate'* 
jurisdiction are to be determined with 
reference to area comprised in police 
stations of particular sub-division over 
which Magistrate presides. (1966) All Cri 
R 322 = 1966 All WR (HC) 548. 

(6) Trial of the proceedings imder Sec^ 
tion 145, by a Magistrate of a district 
holding first class powers, in respect of 
land situated in another sub-division of 
the same district, is not without jurisdic¬ 
tion, if there is nothing to show that the 
jurisdiction of the Magistrate has been 
limited only to his sub-division. AIR 1961 
Pat 94 (95) *= 1960 Pat LR 150 = 1961 

(1) Cri LJ 304. 

(7) Rhasi and Jaintia Hills — Territory 

of Cherra Siemship — Additional Deputy 
Commissioner can take no action imder 
Section 145. AIR 1963 Assam 31 (33) = 

ILR (1962) 14 Assam 244 = 1963 (1) Cri 
LJ 417 (DB). 

(8) It is necessary that the Magistrate 
should continue to have territorial juris¬ 
diction over the land in dispute until the 
final disposal of the proceedings under 
the section. AIR 1951 Hvd 122 (Pr 15) = 
52 Cri LJ 1358 = ILR (1951) Hyd 598. 

(9) An objection to the jurisdiction of 
the Magistrate should be taken at the 
earliest opportunity. AIR 1928 Cal 610 
(612) = 30 Cri LJ 69 (FB) (1906) 2 
Cri LJ 670 (676, 677) = 33 Cal 33 (46) 
(FB). 

12. ‘^Effect of non-compliance with the 
PQpvisions of the section. — (1) Where 
the Magistrate proceeds under Sec. 145 
without being satisfied as to the existence 
of a dispute likely to cause breach of the 
peace he acts without jurisdiction and 
Section 637 cannot cure the irregularity. 
AIR 1953 Orissa 255 (256) = ILR (1953) 
Cut 333 = 1953 Cri LJ 1499 ** AIR 1951 
Pat 412 (Pr 3) = 52 Cri LJ 303 •• AIR 
1950 All 734 (Pr 3). 

(2) The foundation of the jurisdiction 

of the Magistrate under Section 145 is an 
apprehension felt by him with regard to 
the breach of peace. His failure to re¬ 
cord his satisfaction in his preliminary 
order about the likelihood of breach of 
peace is a mistake which vitiates the 
order passed by him in the proceedings. 
1959 Jab LJ 246 (247) = 1959 MPLJ 

725 ♦* 1968 Pat LJR 427 •• 1961 (2) 

Cri LJ 577 (577, 678) (Assam). 

(3) A non-compliance in the under¬ 
mentioned instances, was held to have 
rendered all subsequent proceedings void 
and without jurisdiction— 

(a) Failure to draw up a preliminary 
order. AIR 1953 Raj 119 (Pr 7) = 
ILR (1952) 2 Rai 86 = 1953 Cri 
LJ 846 •• AIR 1968 J and K 17 
(17, 18) = 1958 Cri LJ 635 (FB) 
•* AIR 1955 Mad 229 (230)= 1965 
Cri LJ 700 *♦ AIR 1952 Rai 100 
(Pr 6) = 1952 Cri LJ 1031 *• 


AIR 1964 Andh Pra 168 (170) = 

1964 1 An WR 24 = 1964 (1) Cri 
LJ 391. 

(b) Failure to set out the grounds in 

the preliminary order. AIR 1945 
Oudh 62 (63) *• (1908) 8 Cri LJ 
399 (400) (DB) (Mad) 1969 Cri 

LJ 1170 (1172) = (1968) Mad LJ 
(Cr) 748 = (1968) 2 Mys LJ 521 
•* AIR 1965 J and K 49 (50, 51) 
= 1965 (I) Cri LJ 698 = 1963 

Rash LJ 63. 

[See also AIR 1957 Piinj 303 (304) = 
ILR (1957) Pun I mj2 = 1957 Cri 
LJ 1450.] 

(c) Failure to give details of the sub¬ 

ject-matter ttl dispute in the preli¬ 
minary order. AJlt 1962 Put 234 
(Pr 3) = 1952 Cri LJ 6S9 •“ AIR 
1920 Cal 344 (345) 21 Cri LJ 

593 (DB) •* AIR 1965 J and K 
49 (60, 51) « 1963 Rash U 63 

= 1965 (1) Cri LJ 698. j 

(d) Failure to serve or publish the 
notice as required by sub-section 
(3). AIR 1938 Lah 34.5 1346) = 39 
Cri LJ 702 ♦* AIR 1918‘ Nag 46 
(46) = 20 Cri LJ 816 AIR 1917 
Pat 71 (71) = 19 Cri LJ 112. 

(4) The jurisdiction of the Magistrate 

does not depend upon how he proceeds. 
AIR 1933 All 264 (267, 268) * 34 Cri LJ 

414 (FB) « AIR 1949 Fat 145 (148) = 

50 Cri LJ 299 (SB) •* (1905) 2 Cri Lf 
618 (633) = 33 Cal 68 (FB) *• (1905) 
2 Cri LJ 637 (642, 643, 648) (FB) (Cal) 
•• AIR 1957 J and R 46 (47) = 1957 

Cri LJ 1125 ** (1967) 33 Cut LT 1021 
(DB). 

[See also AIR 1958 All 432 (435) = 

ILR (1958) 1 All 306 = 1958 Cri LJ 710 
(DB).] 

(5) The bare fact of an omission or 
irregularity in a matter of procedure un,- 
accompanied by any suggestion of pro¬ 
bable failure of justice having been oc¬ 
casioned thereby, -is not sufficient to in¬ 
validate the proceeding. AIR 1927 PC 
44 (49) = 28 Cri LJ 259 ** AIR 1959 
Assam 54 (56) = ILR (1957) 9 Assam 75 
= 1959 Cri LJ 303 •• AIR 1958 Tripura 
37 (38) = 1958 Cri LJ 1250 *• (1961) 3 
Orissa JD 256 = 27 Cut LT 314 (316). 

(6) Mere omission to mention ground 
of satisfaction in preliminary order will 
not vitiate order, if it can be gathered 
from record that there was sufficient 
material to support it. AIR 1965 Orissa 
208 (209) = 31 Cut LT 254 = 1966 (2) 
Cri LJ 788. 

(7) Wheie the preliminary order pass¬ 
ed by the Magistrate clearly stated tha! 
from the Police report he was satisfied 
that there was apprehension of breach of 
peace so as to justify taking , action 
under Section 146 the acc^tance of 
police report is itself a sufficient ground 
and the failure to record the grounds of 
satisfaction is not an illegality. ILR 
(1959) Cut 1 (4, 5) = 25 Cut LT 39. 
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(8) If in spite of a failure lo conform 

to the provisions substantial justice has 
been done, the defect is cured under Sec¬ 
tion 537 and the final order will not be 
interfered with in revision. AIR 1959 J 
and K 16 (17) = 1959 Crl LJ 321 iDB) 
** AIR 1956 Bhopal 2 (3) = 1956 Cri 
LJ 42 ** AIR 1954 Raj 217 (221, 222) ^ 
1954 Cri LJ 1452 = ILR (1954) 4 Raj 
933 (DB). (1951 Raj LW 55; AIR 1954 
Rai 51 = 1954 Cri LJ 349 = ILR (1954) 
1 Raj 601 and AIR 1952 Raj 100 = 1952 
Cri LJ 1031, Overruled.) ** AIR 1967 All 
164 (166) = 1967 Cri LJ 417. (Prelimi¬ 

nary order based upon police report _—• 
Order has to be read along with police 
report — If preliminary order is delec- 
tive, it is curable irregularitv.) ** AIR 
1961 Tripura 36 (38) = 1962 (2) Cri LJ 
292 •* ILR (1959) 1 Cut 1 (4, 5) = 25 
Cut LT 39. 

(9) Where once a valid preliminary 
order under Section 145 (1) has ^ been 
passed subsequent errors or omissions 
relating to procedure or to specification 
of property in the preliminaiw order do 
not vitiate the subsequent proceedings. 
AIR 1957 Nag 27 (28)« ILR (1956) Nag 
730 = 1957 Cri LJ 212 (DB). 

(10) If the order of the Magistrate 

does not show that he ^ad considered 
the affidavits put in by the parties such 
an order ex facie will be held to be im¬ 
proper as not complying with the manda¬ 
tory provisions of Section 145 (4) of the 
Code. AIR 1954 Ker 308 (308) = 1964 

Ker LT 179 = 1964 (2) Cri LJ 682 ** 
(1966) 1 Mvs LJ 634 = (1966) Mad LJ 
(Cri) 826 (Mvs)** AIR 1964 All 394 (395) 
= 1963 All WR (HC) 716= 1964 (2) Cri 
LJ 261 ** AIR 1964 Pal 239 (240) = 

1963 BLJR 149 = 1964 (1) Cri LJ 534. 

(11) Mandatory requirements of Sec¬ 
tion 145 (4) not complied with — High 
Court can exercise powers under Sec¬ 
tion 423 to correct illegality. AIR 1969 
Pat 52 (56) = 1969 Cri LJ 985. 

(12) Interim order passed by MagU- 
trate — Persons interested in dispute not 
made parties to proceeding — Order can¬ 
not be assailed, as person interested in 
dispute though not made a party in the 
proceeding is entitled lo come and show 
that no such dispute exists. 1968 Cri LJ 
1136 (1141) (Guj). 

13. Prellrolnary order, — (1) It is the 
duty of the Magistrate to pass and pro¬ 
mulgate the preliminary order at the 
earliest moment. (1949) 2 Sau LR 125 
(129) •• AIR 1969 Mad 411 (412) = 1969 
Cri LJ 1410 = (1961) 1 Mad LJ 37. 
(1912) 23 Mad LJ 499, Held, no longer 
good law.) •* 1968 Lab LJ 373 (375, 379) 
« 1968 MPLJ 241. 

(2) Preliminazy order must be passed 
within two months of dispossession — 
Passing of preliminary order delayed due 
to stay granted by Sessions Court — 
Magistrate cannot assume jurisdiotion 


later on to pass the order. AIR 1968 
Delhi 231 (232) = (1968) 70 Puni LK 
(D) 264 = 1968 Cr LJ 1271. 

(3) It is not, necessary that the order 
should be in any particular form. 10 
Sulh WR (Cr) 16 (16) (DB). 

(4) The preliminary order passed by a 

competent Magistrate, is commonly an 
order which has to contain two elements, 
namely, (i) stating the grounds of the 
Magistrate being satisfied from a police 
report or other information that a dis¬ 
pute likely to cause a breach of the 
peace exists; and (ii) requiring the par¬ 
ties concerned in such dispute to attend 
his Court in person or by pleader, within 
a time to be fixed by such Magistrate 
and to put in written statements of 
their respective claims. AIR 1966 Andh 
Pra 63 (65, 66) = (1965) 2 Andh WR 

496 = 1966 Cri LJ 248. 

(5) The Magistrate need not write in 
his preliminary order in so many words 
that he was ‘satisfied' from police report 
that a dispute likely to cause a breach 
of peace existed. It is enough if he men¬ 
tions the grounds on which he decided 
to pass the preliminary- order. AIR 1901 
Trpura 36 (38) = 1961 (2) Cri LJ 292. 

(6) Order must make it evident that 
Magistrate had applied his judicial mind 
to the information and had come to the 
conclusion to pass order. (1966) 2 Mad 
LJ 96. 

(7) When there is a preliminary order, 
the fact that it is not complete in some 
respects would not be sufficient to vitiate 
the proceedings. AIR 1949 East Puni 
398 (Pr 10) = 51 Cri LJ 3 ** (1937) 39 
Pun LR 503 (504) •• 1965 Mad LJ (Cri) 
550 = (1965) 2 Andh WR 122. (Unless 
it has resulted in prejudice.) •* AIR 1964 
Andh Pra 168 (170) = (1964) 1 An WR 
24 = (1964) 1 Cri LJ 391. 

(8) Wlierc the trial Magistrate has 
simply repeated the contents of the ap¬ 
plication under Section -145, made be¬ 
fore him by the non-applicant and then 
has directed that under sub-section (4) 
of Section 145, the police should attach 
the tree, this is no compliance with the 
provisions of Section 145 (1). AIR 1958 
J and K 17 (17) = 1958 Cri LJ 635 
(FB). 

(9) The direction to draw up a prcli- 
minarv order under sub-section (1) is 
only a matter relating to procedure and 
not to jurisdiction. AIR 1939 Lah 108 
(109) = 40 Cri LJ 519 •* AIR 1932 All 
446 (447, 448) = 34 Cri LJ 156. 

14. Slalement of grounds In the preli¬ 
minary order. — (1) It is obligatory on 
the Magistrate to state in writing the 
grounds of his being satisfied that there 
is a likelihood of a breach of the peace 
on account of a dispute concerning im¬ 
movable property. AIR 1942 Sind 117 
(Jf8) = 43 Cri LJ 876 (DB) *• AIR 
1947 Oudh 159 (161) •• AIR 1969 Mad 
411 (412) (1969) 1 Mad U 37 = 1969 
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Cri LJ 1410 ** (1967) 1 Mys LJ 212 ** 
(1966) 1 Mys LJ 730 (733. 734) = (1966) 
6 Law Rep 823. 

(2) The term “grounds’^ includes the 
particulars of the information which 
have satisfied the Magistrate that action 
is necessary and does not merely mean 
the source of the Magistrate’s informa¬ 
tion. (1905) 9 Cal WN cclxiii (cclxiii) 
(DB) ** 19 Suth WR (Cr) 10 (10) (DB). 

(3) It is a sufficient compliance with 
the provisions of sub-section (1) if the 
police-report or the complaint filed by 
any of the parties sets out the grounds 
sufficiently and is expressly referred to 
by the Magistrate in his preliminary 
order. AIR 1952 Assam 185 (Pr 6)= ILR 
(1952) 4 Assam 323 = 1952 Cri LJ 1693 
(DB) ** (1905) 2 Cri LJ 637 (648) = 33 
Cal 352 (FB) ** AIR 1920 All 227 (229) 
= 22 Cri LJ 97. 

(4) Where an application under this 
section is dismissed and the Magistrate 
declines to take action as there is no ap¬ 
prehension of breach of peace, his order 
is not bad for not giving reasons. 1951 
All WR (HC) 483 (484) ** AIR 1945 All 
60 (63) = ILR (1944) All 727 «= 46 Cri 
LJ 504. 

15.^ “Parties concerned in such dis¬ 
pute". — ( 1 ) The jurisdiction to require 
particular persons to attend the proceed¬ 
ings would depend upon the Magistrate's 
being satisfied that they were concerned 
in such dispute. 24 Cal 55 (61) (F8). 

(2) It is the duty of the Magistrate to 
ascertain, as far as he can, on the 
materials before him, who are the parties 
concerned in the dispute before he initia¬ 
tes the proceedings. (1903) 30 Cal 155 
(201) (FB) ** (1897) 24 Cal 55 (61) (FB) 
** AIR 1925 Nag 457 (458) = 26 Cri LJ 
1289. 

(3) Magistrate .should mention names 
of the persons concerned in the dispute 
specifically in the preliminary order, re¬ 
quire them to attend the Court and put 
forward their claims to possession of the 
property. (1900) 24 Bom 527 (632) (DB) 
** 27 Cal 892 (917) (SB) •* (1901) 5 Cal 
WN 900 (903). 

(4) The words “parties concerned in 
such dispute" do not mean merely the 
persons actually disputing or persons act¬ 
ually present at or near the land and 
concerned in the threatened breach of the 
peace. AIR 1952 Madh B 165 (Pr 6) = 
1952 Cri LJ 1449 •* 21 Cal 29 (32) (DB) 
** AIR 1946 Pat 389 (391) = 47 Cri LJ 
1013. 

(5) The words "parlies concerned in 
such dispute" refer to persons claiming 
to be in possession at the time of the 
preliminary order though they are not 
themselves likely to cause a breach of 
the peace, or are not mentioned in the 
preliminary order but file their written 
statements after the publication of the 


155 (195, 196) (FB) 
21 Cal 404 (417) (SB) *• AIR 1946 
Pat 389 (391) = 47 Cri LJ 1013 ♦* AIR 

1051 . 

(b) If during the progress of the en¬ 
quiry the person who had moved the 
Magistrate to start the proceedings or 
the person against whom the proceedings 
were initiated drop out and the persons 
really conceraed in the dispute appear 
before the Court the dispute would still 

f all necessary 

for the Magistrate to issue a fresh order 
under Section 145 (1). AIR 1949 All 623 
*7 ^1050) All 720 = 50 Cri 

LJ 749 ** AIR 1969 Punj 101 (103) = 

1969 Cri LJ 506. ■ 


• necessary that all pariies 

interested in or claiming a right to 
property in dispute or entitled to it 
should ^ made parties to the proceed- 
air 1945 Oudh 12 (14) = 46 Cri 

Cal 777 (780) = 

(DB) ** AIR 1936 All 
531 (531, 532) = 37 Cri LJ 886 ♦* (1903) 
30 Cal 155 (198) (FB). 

^ see (1894) 21 Cal 29 (32. 33) 

(DB) J 


(8) The owner or proprietor of the 

property who is in possession through 
his servant or pianager is a person con¬ 
cerned in the dispute. AIR 1917 Mad 742 
(743) = 18 Cri LJ 44 (45) ** 21 Cal 915 
(919) (DB) (1898) 25 Cal 423 (424) 

(DB) »* (1904) 1 Cri LJ 49 (63) = 31 
Cal 48 (FB). (Overruling 7 Cal WN 208.) 
** AIR 1970 Pat 132 (133). 

[See however AIR 1953 Cal 397 (Pr 2) 
*= 1953 Cri LJ 908 (DB).] 

(9) Where the application for action 
under Section 145 does not give any indi¬ 
cation that the person mentioned in it as 
the opposite party was acting as a mana¬ 
ger or for anybodv else, notice at the 
stage of the preliminary order can only 
go to such person and none else. AIR 
1953 All 49 (Pr 8) = 1953 Cri LJ 215. 


(10) A receiver appointed bv a Court 
who is in possession oh behalf of the 
Court cannot be said to be a person 
"concerned in the dispute". (1903) 30 Cal 
593 (598) (DB) (1911) 12 Cri LJ 185 
-(185) (DB) (Mad). 

(11) In a dispute between rival land¬ 
lords, the tenants who are actually in 
possession in their own right are neces¬ 
sary parties to the proceedings. AIR 1937 
Nag 93 (94) = 38 Cri LJ 395 •* 27 Cal 
892 (917) (SB) •* AIR 1916 Cal 727 
(727) = 16 Cri LJ 590 (DB). 

(12) Where in a proceeding initiated 
by the Magistrate, the tenant of the land 
who is supporting the first party, has 
got no independent dispute of his own 
and files an affidavit accepting the stand 
taken by bis landlord the proceeding 
cannot be said to have been vitiated for 
want of a necessary party. (1965) 3 Law 
Rep 795 (798). 
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(13) In a dispute between a tenant 
and his sub-tenant the landlord Is not a 
party to the dispute. AIR 1942 Mad 534 
(534) = 43 Cri LJ 741. 

(14) Dispute as to possession — Suit 
against trespasser by person in posses¬ 
sion — Owner of disputed land not 
necessary party. ILR (1966) Cut 139. 

(15) In a dispute between two commu' 
nities the Magistrate may choose the 
right persons to represent each commu¬ 
nity and pass an order binding on the 
communities. AIR 1925 All 316 (3171 

26 Cri LJ 683. 


(16) The fact that one of the parties 
to the dispute is a trustee will not ren¬ 
der this section inapplicable. AIR 19.36 

-Mad 188 (189) (DB). 

(17) Action against Government under 

Section 145 is out of question especially 
under the existing set up of judicial ad- 
mipiatration in the Slate where all Magis¬ 
trates are directly subordinate to Govern¬ 
ment. AIR 1957 Orissa 80 (85) = ILR 

(1956) Cut 555 (DB). 

(18) Where the authorised agents who 
are really disputants in the matter of 
possession are on record then the Magis¬ 
trate has iurisdictioii to proceed in the 
case though the owners who were out 
of India on the date of the dispute were 
not brought on the record. AIR 1959 Rai 
63 (69) = ILR (1959) 9 Raj 193 = 1969 
Cri LJ 379. 

16. Addition of parlies. — (1) Sub¬ 
section (5) does not enable new parties 
to be added 4 Cal WN 748 (749) ** 

(1901) 6 Cal WN 900 (903) •* (1899) 3 

Cal WN 329 (331) (DB) 

(2-3) It has been held that the Magis¬ 
trate has power to add parties even after 
the initiation of the proceedings provided 
that such parties were originally con¬ 
cerned in the dispute but that such 
power of adding parties should be exer¬ 
cised before the commencement of the 
inquiry under sub-section (4). AIR 1952 
Pal 270 (Pr 4) = 1952 Cri LJ 942 •• 
(1903) 30 Cal 155 (201) (FB) ** AIR 
1917 Cal 173 (174) = 17 Cri LJ 449 
(449) (DB). 

(4) Persons whose names are not men¬ 
tioned in order under Section 145 (1) 
but who on order being notified appear 
and file written statements as being per¬ 
sons interested in proceeding before 
Magistrate, can be impleaded as parties. 
AIR 1967 Mys 169 (170) = 10 Law Rep 
661 == 1967 Cr LJ 1153. 


(6) Where vendees of a land, not 
made parties to a preliminary order 
made. under Section 1454 Cr. P. Code_ in 
respect of that land, are impleaded with¬ 
out the proceedings having to be taken 
up afresh, the impleading ia. correct. 1968 
All Crt 286 = 1968 All WB (HO 447. 


(6) Where the proceedings are pending 
tbr s^eral years without enquiry after 
the attachment of the property in dis¬ 


pute and considerable changes have 
taken place in the constitution of the 
parties, the Court can amend the previ¬ 
ous proceedings by adding or changing 
the position of certain parties. AIR 1948 
Pat 77 (78) = 48 Cri LJ 440. 

(7) In all cases of amendment of a 
proceeding it will not follow as a matter 
of law that a fresh preliminary order lias 
got to be and must he made or mu.>t be 
deemed to have been made although not 
expressly made on the dale when the 
proceedings are amended by addition of 
parties or the like. 1968 Pat LJR 208 
(210, 211) (DB). 

(8) Addition of parlies after commen¬ 
cement of enquiry but before its conclu¬ 
sion — Not barred. AIR 1969 Puni 101 
(103) = 1969 Cri LJ 506. 

(9) After the commencement of the 
inquiry new parlies cannot be added, 
but if they are so added that will 
amount to an irregularity. (1903) 30 Cal 
155 (201) (FB). 

(10) The question of non-joinder or 
misjoinder of parties to a proceeding 
under this section is a matter relating to 
procedure and does not affect (he juris¬ 
diction of the Magistrate. It is at the 
most an irregularity. AIR 19.59 Cai 503 
(505) = 1959 Cri LJ 970 *• AIR 1916 
Pat 330 (333) = 25 Pat 19 = 47 Cri LJ 
328 (DB) ♦* AIR 1920 Cal 417 (418) 

21 Cri LJ 25 (DB) ** AIR 1952 Madh B 
166 (Pr 6) = 1952 Cri LJ 1449. 

17. CoDlinualion of proceedings by or 
against legal representatives — Siib-scc- 
tlOD (7). — (1) Sub-section (7) speci¬ 
fically provides for bringing the legal re¬ 
presentatives of deceased parties on the 
record and the Court has no power to 
drop the proceedings on the death of 
any of the parties. AIR 1934 Cal 787 
(788) = 36 Cri LJ 303 (DB) •* AIR 
1967 Manipur 47 (48) = 1967 Cri LJ 

1660. 

12) Death of party during proceedings 
~ Magistrate ish bound to add ail persons 
claiming to be legal representatives even 
if he is doubtful as to who are the real 
heirs — Order refusing to add such per¬ 
sons as legal representatives contravenes 
.Section 145 (7) and is illegal. AIR 1967 
Manipur 47 (48) = 1967 Cri LJ 1660. 

(3) Party to proceeding under S. 145< 
dying — A person, claiming to be son 
of deceased and seeking to be impleaded 
as party to such proceeding — In vi^w 
of mandatory provision in Section 145 
(7) Magistrate has no choice except to 
implead such person as party to the nm^ 
r’seding — Magistrate has no jurisdiction 
to embark upon an elaborate inquiry re¬ 
garding the claim of such person. AIR 
1967 All 486 (487) »» 1966 All WR (HG) 
697 - 1966 Cri LJ 1259. 

(4) There is no provision »n sub-sec¬ 
tion (7) of Section 145 requiring notice 
to be served on any person who is to be 
impleaded as a legal representative of a 
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deceased party. 1962 (1) Cri LJ 632 (633) 
= 1961 All LJ 82. 

(5) After Impleading the legal repre¬ 

sentatives the proceedings are not to be 
re-opened and restarted from the very 

beginning but are to continue from the 

stage at which the deceased parly has 
died. 1962 (1) Cri LJ 632 (633) = 1961 

All LJ 82. 

(6) It has been held that where after 

the filing of a revision petition against 
an order under this section, the peti¬ 
tioner dies, the High Court has power to 
bring on record his legal representatives 
if the ends of }ustice require it AIR 

1942 Mad 249 (250) = 43 Cri LJ 487. 

18. ‘‘Attend his COurl.’* — ( 1 ) The 

preliminary order should direct that the 
parlies should attend the Court of the 
Magistrate issuing the order. AIR 1952 
Mvs 4 (5) = 1952 Cri LJ 111 ** (1943) 
24 Pat LT 326 (327). 

(2) The jurisdiction to make the final 
order is not persona! to the Magistrate 
making the preliminary order. (1895) 22 
Cal 898 (902) (DB) »* (1906) 4 Cri LJ 
223 (226) (DB) (Cal). 

(3) The dismissal of the proceedings 

merely because one of the parties failed 
to attend the Court on the date fixed is 
not warranted. AIR 1958 Bom 450 (451) 
= ILR (1958) Bom 544 = 1958 Cri LJ 
1383 •* ILR (1955) 5 Raj 709 (710) •• 

AIR 1953 Assam 198 (198) = ILR (1952) 

4 Assam 330 === 1953 Cri LJ 1589 (DB) 
•* AIR 1964 Punj 444 (446) = 1964 (2) 
Cri LJ 456 = 66 Punj LR 196. 

(4) Once the Magistrate dismisses an 

application even though wrongly, for de¬ 
fault of appearance of the applicant, he 
cannot review his own order and restore 
the application. AIR 1964 Puni 444 (446) 
= 66 Pun LR 196 = (1964) 2 Cri LJ 

456. 

(5) \Vhere bv his previous order the 
Magistrate allows a party to appear by 
a pleader, he cannot insist upon the 
personal attendance of lh6 party if they 
are not willing to appear in Court. AIR 
1916 Mad 447 (448) = 47 Cri LJ 936 =• 
ILR (1947) Mad 234. 

(6) If both the parties are absent and 
there is no sufficient material before the 
Magistrate for proceeding imder Section 
145, he can proceed under Section 146. 
AIR 1952 Mys 4 (5) = 1952 Cri LJ 111. 

(7) It is illegal for the Sub-Divisional 
Magistrate to direct the parties to appear, 
before another Magistrate. AIR 1921 Pat 
333 (333) = 22 Cri LJ 483. 

10. Written statements, documents and 
affidavits. — (1) The inquiry into the 
question of possession is not necessarily 
limited to the allegation made in the 
written statements. AIR 1916 Mad 967 
(969) := 16 Cri LJ 525 (DB). 

(2) Failure of the parties to file their 
statements will not deprive the Magis¬ 
trate of his jurisdiction to make the en¬ 


quiry. AIR 1952 Mys 4 (5) = 1952 Cri 
LJ 111 ** AIR 1923 Pat 369 (370) = 24 
Cri LJ 557. 


(3) Where the parties do not file state¬ 
ments and the Magistrate is not in a 
position to decide from the material be¬ 
fore him that one of the parties was in 
possession of the subject-matter of the 
dispute he has to proceed under Section 
146. AIR 1952 M.ys 4 (5) = 1952 Cri LJ 

X X A • 


(4) The Magistrate should not ordi¬ 
narily refuse to provide opportunities to 
the parties to file statements of their 
respective claims. 178 Ind Cas 251 (252) 

^ (Mad) »» AIR 1924 Pat 
783 (783) = 25 Cri LJ 906 •* (1908) 8 

Cn LJ 202 = 12 Cal WN 896 (897) 

(DB), 

(5) The Magistrate cannot compel th« 
parties to file written statements AIR 
1952 Mys 4 (5) = 1952 Cri LJ 111. 

(6) The practice, as far as Andhra 
Pradesh is concerned, is' that within the 
time fixed by the Magistrate the parties 
not only file their written stacements, but 
also all documents and affidavits on 
which they want to rely in support of 
their claim. The wording of the section 
also contemplates the fixing of a time¬ 
limit. But if the petitioners are able to 
satisfy the Magistrate that for reasons 
beyond their control they could not file 
certain documents which support their 
claim in regard to actual possession, the 
Magistrate would not be precluded from 
accepting the same, on being so satisfied. 
AIR 1963 Andh Pra 401 (402) = 1963 
(2) Cri LJ 491= (1963) 1 Andh WR 414. 

(7) Documents not marked as exhibits 
— Cannot be used as legal evidence. AIR 
1966 Orissa 170 (171, 172) = 32 Cut LT 
256 = 1966 Cri LJ 935. 

(8) The report of the Pleader, Com¬ 

missioner or the Police filed in a case 
imder Section 145 are definitely docu¬ 
ments legally put on record and for that 
purpose the Pleader, Commissioners or 
the Police officer need not be examined 
nor their affidavits are essential. 1968 
Cri LJ 701 (703) = 1968 BLJR 327 

(DB). 

(9) Affidavits and documents constitute 
the evidence in a proceeding under this 
section. 1966 All WR (HC) 628 = 1966 
All LJ 1115. 


(10) The Code does not provide any 
method of swearing affidavits to be used 
in proceedings under Section 145 of the 
Code. Sections 539 and 539-A do not 
obviously apply. Evidence in proceed¬ 
ings under Section 145 regarding posses¬ 
sion of immovable property being not of 
formal nature but of a substantive nature 
Section 510-A cannot be invoked so as 
to make Section 539-A applicable in 
the case of affidavits filed in proceed¬ 
ings under Section 145. AIR 1966 . Raj 
5 (7) = 1965 Raj LW 222,, = 1966 Cr 

LJ 60. '.f ■ [■ 
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(11) In order that alTidavit should be 
valid evidence in proceeding under Sec¬ 
tion 146, it may be sworn before any 
Magistrate who is ■ otherwise competent 
to administer oath under Section 4 of 
Oaths Act and receive evidence. AIR 
1969 Manipur 3 (6, 6) = 1969 Cri LJ 
124. (AIR 1966 Raj 5 and AIR 1963 All 
256, Dissented frOm.) AIR 1966 Pun] 
828 (629) = ILR (1967) 1 Punj 604 = 

1966 Cri LJ 1479. 

[But see 1966 All Cri R 474 = 1966 
All WR (HC) 757 (759). (Affidavits 

receivable as evidence under Section 146 
must be sworn before the Magistrate who 
is seized of the case.) ** AIR 1963 All 
256 (256, 257) = 1963 (1) Crj LJ 722 = 
1963 All WR (HC) 433. (Affidavits sworn 
before Oath Commissioner or Oath Officer 
appointed by High Court — Not proper 
affidavits -— Affidavits can be sworn 
before Magistrate in whose Court pro¬ 
ceedings are pending.)] 

[See however AIR 1969 All 406 (406) 
= 1969 Cri LJ 963. (If evidence is of 
formal character, affidavit verified by 
Oath Commissioner is admissible in evi¬ 
dence — Evidence not of formal 
character — Affidavit will have to be 
verified by Magistrate himself.)] 

(12) Affidavits sworn to before a Sub- 
Registrar are not admissible in evidence 
in a case under Section 145 of Criminal 
Procedure Code pending before the Spe¬ 
cial First Class Magistrate. (1967) 1 Mys 
LJ 322. 

(13) Where the affidavits have not 
been filed in proper form or have not 
been properly sworn to, there is no other 
alternative but to Ignore such affidavits. 
1968 Rai LW 361 (364, 365). 

(14) Magistrate can admit an affidavit 

filed at a late stage of the inquiry. AIR 
1967 Manipur 23 (26) = 1967 Cri LJ 

1342. 

20« ‘‘Fact of actual possession”, — 

(1) The term “actual possession" means 
actual physical possession — not neces¬ 
sarily lawful possession. AIR 1954 Pat 
182 (184, 186) = 32 Pat 227 = 1954 Cri 
L Jour 600 (DB) ** AIR 1953 Nag 356 
(356) = 1953 Cri L Jour 1795 ** AIR 
1928 Cal 610 (639) = 30 Cri L Jour 69 
(FB) •• ILR (1965) Cut 89 = 31 Cut LT 
761 •• 1961 BLJR 282. (Registered 
kobalas executed in favour of a parly — 
May prove title but not actual posses- 
aioQ.) « 

(2) Actual possession includes the pos- 
session of ^a mere trespasser. AIR 1959 
Rdl 63 (72) '•» ILR (1959) 9 Raf 193 => 
19^ Crii4J J<mr 379 •* AIR 1928 Cal 610 
(U9) oj SO Cri L Jour 69 (PB) ** 1969' 
Cil I»X>.1312i-(1315) = 1068 Pat LJR 639 
AIR'>19e2 Pat 249 (252) » 1062 BLJR 
865 » 1962 (1?) Cri LJ 749. 

^/[But sde (1671) 6 Mad HCR (App) xiii 
(xUi. adv).] ' 'f • 


(3) Actual possession should be real 

and tangible. (’75) 23 Suth WR (Cr) 45 
(48) (DB) •• AIR 1966 Puni 246 (247, 

248) = 1966'Cri LJ 688 = 1965 Pun LR 
(Supp) 111 (DB) *• AIR 1962 Pat 249 
(262) = 1962 (1) Cri LJ 749 = 19G2 
BLJR 865. 

(3a) Proceedings under S. 145 — Should 
be decided by Magistrate before whom 
they are initiated — Only in extreme 
cases — Where complicated questions of 
law and fact arise making it extremely 
difficult for him to arrive at a conclusion 
he should take advantage of Section 146, 
Criminal P. C. 1970 Cri LJ 614 (615) 
(All). 

(4) There should be effective occupa¬ 

tion and control over the property. AIR 
1954 Bilaspur 10 (12) = 1954 Cri LJ 1773 
•• AIR 1948 Mad 118 (118) = 49 Cri L 
Jour 65 AIR 1962 Pat 249 (252) = 

1962 BLJR 865 = 1962 (1) Cr LJ 749 ** 
AIR 1960 Pat 505 (505) = 1960 BLJR 
328 = 1960 Cr LJ 1477. 

(5) A stealthy act of ploughing and 

sowing in tho absence of the other side 
is neither real nor tangible possession. 
AIR 1922 Pat 371 (372) =* 23 Cri L 

Jour 125. 

(6) The possession contemplated by 
the section is one that is continuous. 
AIR 1922 Cal 502 (503) = 24 Cri L Jour 
176 (DB). 

(7) An isolated act of trespass or the 

possession of the property for one day 

in a year or one day in a week is not 

such possession as is contemplated by 
the section. AIR 1922 Cal 502 (503) = 
24 Cri L Jour 175 (DB) ** AIR 1934 Pat 
565 (570) = 36 Cri L Jour 146 (DB) ** 
AIR I960 Pat 505 (606) = 1960 Cri LJ 
1477 = 1960 BLJR 328. 

(8) By continuous possession is meant 
such possession which a party in posses¬ 
sion may have to exercise, has exercised, 
or exercises whenever he likes. AIR 1950 
Orissa 59 (Pr 4) = ILR (1949) 1 Cut 635 
= 61 Cri L Jour 674 •* AIR 1927 Cal 
313 (3151 = 28 Cri L Jour 343 (DB). 

(9) Continuity of possession should be 

understood with reference to the obiect 
over which it is exercised. AIR 1950 
Orissa 59 (Pr 4) = ILR (1949) 1 Cut 

635 = 51 Cri L Jour 674 •• AIR 1927 
Cal 313 (315) = 28 Cri L Jour 343 (DB). 

(10) ‘Actual’ possession is only such 

possession as the nature of the property 
is capable of. AIR 1942 Mad 249 (251) 
= 43 Cri L Jour 487 ** AIR 1955 

Andhra 99 (104) = ILR (1956) Andhra 
271 = 1955 Cri L Jour 909 (DB) •* AIR 
1949 Pat 146 (159) = 60 Cri L Jour 299 
(SB) •• air 1939 Pat 209. (213) = 40 
Cri L^Jour 631 (DB). 

! (11) Actual possession is not confined 
to mere bodily, persona] • possession. 
(1872), 18 Suth WR (Cr) 11 il3) = 9 

Beng'^LR 229 (DB). 

[SeO however AlR 1938 Mad 654 (6551 
= 39 Cri L Jour 922.] 
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(12) A person may be deemed to be 
in actual possession of the property by 
reference to the theory of constructive 
possession. AIR 1949 Pat 146 (158) = 50 
Cri L Jour 299 (SB) ** AIR 1963 Assam 
31 (35) = ILR (1962) 14 Assam 244 = 
1963 (1) Cri LJ 417 (DB). 

[But see AIR 1952 Orissa 26 (Pr 5) = 
1952 Cri L Jour 148 ♦* 1964 (2) Cri 

LJ 100 (101) = (1963) 2 Mys LJ 361.] 

(13) Actual possession includes the 

possession of the master through his 
servant, of the proprietor through his 
agent or manager of the landlord through 
his immediate tenant or of a usufruc¬ 
tuary mortgagee. AIR 1954 Pat 135 (136) 
= 1954 Cri L Jour 209 = 32 Pat 621 
(DB) ** (1904) 1 Cri L Jour 49 (55) = 
31 Cal 48 (FB) ** AIR 1953 Mys 27 
(Pr 5) = ILR (1953) Mys 309 = 1953 

Cri L Jour 644. 

(14) Even if the tenant attorns to the 

new landlord that will not amount to 
the dispossession of the old landlord un¬ 
less as a result of the attornment rent 
is paid or crop is delivered to the new 
latuHord. AIR 1953 Mvs 27 (Pr 6) = 
ILR (1953) Mvs 309 = 1953 Cri L Jour 

014 ** AIR 1953 Orissa 99 (102) = ILR 

(1951) Cut 576 = 1953 Cri L Jour 737 

** 1964 (2) Cri LJ 100 (101) (Mys), 

(15) Though the possession of a pro¬ 
perty by a person may originally be that 
of a servant on behalf of his master, 
that possession becomes the servant's 
own when he continues to remain in pos¬ 
session after leaving the service of his 
master. (1961) 27 Cut LT 10 = (1960) 

2 OJD 431. 

(16) In the case of a rightful owner, 

slight evidence of possession may be 
enough to uphold his claim to actual pos¬ 
session. On the other hand, in the case 
of a wrong-doer, such slight evidence of 
possession may not be accepted as evi¬ 
dence of actual possession. AIR 1949 
Pat 146 (160) = 50 Cri L Jour 299 

(SB). 

(17) Where there is a contest between 

a party in actual possession and another 
party who is only in constructive posses¬ 
sion. the dispute must be determined in 
favour of the party in actual possession. 
AIR 1949 Pat 146 (159) = 50 Cri L Jour 
299 (SB) ** 1961 (2) Cri LJ 426 

(429) (Raj). (Dispute between agent in 
actual possession and principal.) 

(18) In each case the Court has to 
determine the question of possession as 
a question of fact. AIR 1949 Pat 146 
(160) = 50 Cri L Jour 299 (SB). 

(19) The word “actual possession” 
would necessarily have to be given a more 
comprehensive meaning implying that 
possession contemplated includes that 
of a landlord claiming rents or profits 
from person or persons who are ■ liable 
and willing to pay him the same. (1965) 

3 Law Rep 795 (801). 


1 ^5?^ Where the dispute is between the 
landlord and his tenant, the Court can- 
not fi^nd possession of the landlord 
through his tenant. (’91) 2 Weir 107 

AIR 1915 Mad 1105 (1106) 
= 16 Cn L Jour 284 (285). 

^ (21) The possession of a servant which 
IS simply that of his master and merely 
permissive cannot be maintained as 
against his master. AIR 1923 Mad 60 
(03) — 24 Cri L Jour 100 ** AIR 1926 

286 (287, 288) = 27 Cri L Jour ^212 

to ILR <1962) 

12 Ra.i 660 (662) = 1962 Raj LW 363 
AIR I960 Pat 60 (61) = 1959 BLJR 407 
= I960 Cri LJ 269. 

(22) Mere continuation of one land 
into another without any ridge between 
them is no evidence of oneness in title 
or possession especially in a place where 

along productive. AIR 
1^955 Pat 161 (166) = 33 Pat 397 * 1955 
Cn L Jour 597 (DB). 

(23) If there is no dispute or clash of 
interest between the person who is in 
actual possession, and the petitioner 
through whom such person is in posses¬ 
sion, the petitioner in constructive posses¬ 
sion has a right to come to Court if his 
possession is interfered with in circum¬ 
stances mentioned in Section 145. AIR 
1959 Raj 50 (51) = ILR (1957) 7 Raj 936 
= 1959 Cri L Jour 236. 


(24) Where there is dispute between 
the master and the servant themselves 
about the possession of the property then 
the word ‘possession* has to be interpret¬ 
ed in the sense of actual physical posses¬ 
sion. AIR 1959 Raj 63 (69, 71) = ILR 
(1959) 9 Raj 193 = 1959 Cri L Jour 379. 

(25) Natural guardian continuing in 
possession even after the ward became 
major — Guardian’s possession held, not 
that of ward — His possession must be 
recognised for purposes of Section 145, 
proceedings. 1969 Cr LJ 1312 (1314) =« 
1968 Pat LJ 639. 

(26) Dispute between A aiid B over 
possession of fishery — B in possession 
not as servant or workman under A but 
as an independent sub-contractor from A 
— B’s possession cannot be considered 
to be possession of A and hence appli¬ 
cability of Section 145 to case cannot be 
excluded. AIR 1966 Goa 32 (35) = 1966 
Cri LJ 1415 (FB). 


(27) In a case where a Mutwalli of 
Wakf parted with possession of Sir land 
in favour of another for purpose of cul¬ 
tivation thereon by such person" on batai 
system, even if the said person is deem¬ 
ed to be in actual possession of the land 
till the harvesting of the batai crop, the 
real tenant of the Sir plots being the 
mutwalli, the possession of the holdings 
after the removal of the crops,''must be 
deemed to be that of Mutewalli or' the 
wakf inasmuch as in the case Of vacant 
land, possession follows title. 1965 All 
WR (HC) 788 = 1965 All Cri 'R 527. m 
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.,(28) Delivery of possession by Civil 
Court, in execution of n decree to the 
jdecree.holder as against the judgment* 
debtor, is as eiTcclive as actual physical 
possesrion. AIR 1959 Pun.i 518 (519) = 
1959 Cri L Jour 1212 ♦* (19G8) 34 Cut 
LT 655. 

(29) The Magistrate should come to a 
definite conclusion about actual posses¬ 
sion of the property. It is not enough in 
a proceeding under Section 145 to say 
that a particular person was in posses¬ 
sion of an undivided share. The Magis¬ 
trate should specify as accurately as pos¬ 
sible the land which is the subject- 
matter of dispute. AIR 1959 Pat 476 
(477) = 1959 Cri L Jour 1205. 


(30) When a dispute likely to cause a 

breach of the peace, arises between the 
agent and third parties the principal can¬ 
not come in and ask the Magistrate to 
adjudicate upon his title, specially when 
his title is also disputed bv the agent, 
and the agent sets up his own title. Even 
when the dispute is between the princi¬ 
pal and the agent if the agency is dis¬ 
puted, the Magistrate will have to pro¬ 
ceed on the basis of actual possession. 
AIR 1959 Tripura 1 (2) = 1959 Cri L 

Jour 89. 

(31) Under Section 145 the Magistrate 

has to determine the fact of actual pos¬ 
session of the subject in dispute and not 
that a particular parly was in possession 
some years before. (1963) 2 Mys LJ 281 
= ILR (1963) Mys 763. (AIR 1955 

Assam 1, Dissented from.) 

(32) Under Section 145, Magistrate has 
only to decide about actual possession 
and hot about right to possession. AIR 
1963 Assam 38 (40) = 1963 (1) Cri LJ 
565 = ILR (1963) 15 Assam 66 ♦* 1968 
Cri LJ 1136 (1140) (Guj). 


(33) Mere proof of title alone is not 
proof of actual possession. AIR 1964 
Ker 308 (308) = 1964 Ker LT 179 . = 
1964 (2) Cri .LJ 682. 

i (34) Dispute . regarding possession of 
land No dispute as to identity « 
Magistrate cap decide factum of posses¬ 
sion without.. issuing commission or to 
have 4pcal inspection. 1964 (2) Cr LJ 99 
(99, 100)(Manipur). 

(d5)<.'Standard of proof required in pro¬ 
ceedings under S^tion 145!'*is not the 
some a&: in *> other criminal cases, but 
Whgt the- Ma^trate has to decide is -’ as 
f40\yhose> evidence ia better-'on actual 
possession. AIR 1966 Goa 32 (36) ' 

1966, Cri 

isr water dr the liotmdarfca 
tMeedf^ — (1) The following classes of 
disputes have been held to fall ' within 

' of this section. —^ 

I ^ I ‘ I *• * ' • ' • ' i ' 

ia)VDispH(Q.I ^garding the .' rights to 
collect .wc'rs^t . in reject of ^toii 






1203 (1203) = 18 Cri L Jour 156 
(157). 

[See however (1907) 5 Cri L Jour 394 
(395) = 10 Oudh Cas 89.1 

(b) Dispute relating to possession of 
standing crops and crops harvested 
but still on the land. AIR 1927 
All 99 (100) = 27 Cri L Jour 1303 
♦♦ ILR (1945) Kar 72 (75) (DB) 
•* AIR 1917 Pat 183 (184) = 18 
Cri L Jour 756 (DB), 

(c) Dispute as to trees growing on the 
land. AIR 1920 Cal 708 (710) = 
22 Cri L Jour 131 (DB) ** ILR 
(1957) Ker 646 (652) ** AIR 1948 
All 94 (95) = 49 Cri L Jour 15 = 
ILR (1947) All 754. 

(d) Dispute as to the right to the lac 

grown on the trees and as to the 
right to tap the trees. AIR 1934 
Nag 112 (113) =35 Cri L Jour 

1381 ** AIR 1918 Pat 237 (237) = 
19 Cri L Jour 656 (DB). 

[But see AIR 1920 Cal 708 (710) = 22 
Cri L Jour 131 (DB).] 

(e) Dispute as to possession of a bund. 
AIR 1930 Cal 59 (60) = 31 Cri L 
Jour 944 (DB). 

(f) Dispute as to possession of a tem¬ 

ple. AIR 1953 All 382 (Prs 3, 4) 
= 1953 Cri L Jour 828 ** AIR 

1925 Mad 779 (779) = 26 Cri L 

Jour 1057. 

(g) Dispute as to mining and boring 

rights. AIR 1939 Pat 209 (211) 

s= 40 Cri L Jour 631 (DB) ** AIR 
1922 Cal 83 (84, 85) = 24 Cri L 
Jour 108 (DB) ** AIR 1949 Pat 
146 (148) = 50 Cri L Jour 299 
(SB). 

(h) Dispute as to right to ferry. (1899) 
26 Cal 188 (193. 194) (DB). 

(I) Dispute as to right to fisherv. AIR 
19&1 SC 247 (252) » 1951 SCR 431 
»= 30 Pat 871 ** AIR 1919 Pat 210 
(212) = 20 Cri L Jour 199 •* AIR 
1966 Goa 32 (34) = 1966 Cri LJ 
1412 (FB). 


(j) Dispute as to channel rights when 
the channel is used for irrigation 
purposes. AIR 1924 Oudh 341 
(341, 342) = 25 Cri L Jour 227. 

(k) Dispute relating to a mill. AIR 
1951 Mad 722 (Pr 1). 


(2) The following classes of disputes 
have been held not to come within the 
purview of this section :— 

(a) Disputes as to crops cut and remov¬ 
ed from the land. AIR 1953 Orissa 
.99 (101) = ILR (1961) Cut M6 = 

1953 Cri L Jour 737. ** AIR' 1949 
Pat 58 (59) = 27 .Pat 670 = 49 
Cri L Jour 657 (DB). 

'^[But'sed (*4()f) 2‘Sau LR 125 fll27) •• 
AIR 1928 Sind 68 (69) =. 28 Cri 
^ Jour 989 (DB).,! 

(b) pispufe^: aa.tQ the - j right to share 
m.tbe rents.,g»d. profits of immov- 

J 23 Cal ,80 (82, 

(080) = ll Cn t, Jour .98 (DB) 
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AIR 1922 Oudh 199 (200) = 23 Cri 
L Jour 650 (DB). 

(c) Dispute as to the rights to weigh 
grain in a market. AIR 1922 All 
430 (430) = 23 Cri L Jour 612. 

fd) Dispute regarding collections and 
offerings in a temple. AIR 1953 
All 382 (Prs 3, 4) = 1953 Cri L 
Jour 828 ** AIR 1927 Nag 333 
(334) = 28 Cri L Jour 687. 

[See however AIR 1941 Nag 171 (174) 
= 42 Cri L Jour 675 ** AIR 1960 
Pat 189 (190) = 1959 BLJR 780 = 
1960 Cr LJ 506.] 

(e) Dispute relating to collection of 
fees from pilgrims at Sradh cere¬ 
mony at Gaya. (1906) 3 Cri L 
Jour 214 (215) (DB) (Cal). 

(f) Dispute regarding the right to re¬ 
move sandal wood paste from an 
idol. (1902) 4 Bom LR 438 (439) 
(DB). 

(g) Dispute as to the right of succes¬ 
sion to a mutt and its appurten¬ 
ances. (1869) 11 Suth WR (Cr) 23 
(23) (DB). 

(h) Dispute as to right to ioint posses¬ 
sion of immovable property. AIR 
1942 Sind 117 (119) = 43 Cri L 
Jour 876 (DB) ** AIR 1945 Sind 
no (113) = ILR (1945) Kar 78 = 
47 Cri L Jour 78 (DB) *• AIR 1935 
Nag 44 (45). 

(i) Dispute regarding the film to be 
exhibited in a Cinema building. 
AIR 1950 Lah 132 (Pr 5) = Pak 
LR (1950) Lah 172 = 51 Cri L 
Jour 1142. 

(i) Right to cgrry on boring operation 
for coal. AIR 1920 Cal 824 (827, 

828) = 22 Cri L Jour 99 (DB). 

(3) Moveable property as such would 

not ordinarily come within the purview 
of the section unless it is in the shape of 
standing crops or other produce of land 
or rents and profits of the land in dis¬ 
pute. AIR 1941 Oudh 515 (516) = 42 

Cri L Jour 710 *• AIR 1920 Mad 209 
(211, 212) = 21 Cri L Jour 73 (DB) *• 
AIR 1922 All 528 (528) = 24 Cri L 

Jour 85. 

(4) Where moveable property is includ¬ 
ed in the immovable property or is in 
the premises of such immovable property, 
the Magistrate has jurisdiction to pass 
orders under this section even in res¬ 
pect of such property. (1912) 13 Cri LJ 
222 (223) (Mad) •* AIR 1949 Pat 58 (60) 
= 27 Pat 670 = 46'Cri L Jour 657 (DB) 
** 1964 BLJR 875, 

[But see AIR 1920 All 225 (226) = 21 
Cri L Jour 242- (DB).] 

(5) Trees which are cut and severed a 
few hours or days before the preliminary 
order and are sdll lying on or near the 
land are held to come within the expres¬ 
sion “crop or produce of land.” AIR 1950 
Mad 658 (Pr 2). 


(6) Where, the preliminary order makes 
a sharp distinction between the “lands 
in dispute” on the one hand and, “pro¬ 
duce in dispute” on the other and both 
these are severable from each other the 
fact that the proceedings are bad ip res¬ 
pect of the “produce in dispute” will 
not invalidate the entire proceedings pro¬ 
vided no prejudice is caused to either 
party by the action of the Magistrate. 
AIR 1953 Orissa 99 (101) = ILR (1951) 
Cut 576 = 1953 Cri L Jour 737. 

(7) The mere fact that the land is 

shamilat will not preclude the Court 
from making inguiry and 'taking proceed¬ 
ings under this section. AIR 1936 Lah 
1015 (1015) = 36 Cri L Jour 123 •* 

AIR 1922 Lah 348 (349) = 23 Cri L Jour 
326. 

(8) Attached land in charge of receiver 
caretaker — Order regarding produce of 
•—Disputes between jotedars and bargdars 

Bhagchas officer had jurisdiction 
under Land Reforms Act — Held^ case 
did not involve dispute over possession 
of land. (1962) 66 Cal WN 947. 

(9) Where certain waste lands reserved 
for assignment were assigned to Harijahs, 
under the Revenue Board’s Standing 
Orders, the Harijans got title to the lands 
in question, and their right to remain in 
possession should be protected and dis¬ 
turbance of such possession should be 
forbidden until evicted in due course of 
law. (1960) 2 MLJ 473 = 1960 Mad WN 
475. 

22. Sendee and publication of the pre¬ 
liminary order Sub-secHon (3). — 

(1) The object of publication of the pre¬ 
liminary order is to bring the proceed¬ 
ings to the notice of all persons interest¬ 
ed in the property in dispute besides the 
persons named in the preliminary order 
and also to inform them of the grounds 
on which the proceedings are instituted. 
AIR 1953 Hyd 286 (288) = 1953 Cri L 
Jour 1862 = ILR (1953) Hyd. 173 

(1905) 2 Cri L Jour 618 (623, 024) = 33 
Cal 68 (FB) •* 1968 All Cri 286 = 1988 
All WR (HC) 447 ** 1967 All WR (HC) 
570 = 1967 All Cri R 370. 

(2) The order should specify the date 

and the place where the inquiry by the 
Magistrate is to be held in ordet* to en¬ 
able the parties to put in their written 
statements and to adduce evidence in 
support of their respective claims. AIR 
1930 Sind 52 (53) ^ 30 'Cri>L JfNir 1124 
(DB) *• (1903) 7 Cal WN 705 (706) 

(DB). 

(3) The Magistrate cannot • issue a 

warrant to compel the attendance off** a 
party. , AIR 1952 Mys 4 (B) = 1952 Cri 
L Jour 111. ! ' 

(4) All processes for service or. pxihlica- 
tion of the order should be . issued at 
Government expense. 'AIR 1925'j'Nag‘‘W2 
(143) = 25 Cri L Jo6r 1109. 

■ (5) The Magistrate should satisfy him¬ 
self before proceeding to make the in- 
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quiry imder sub-section (4). that proper 
service of the order has been eftcctcd. 
(1904) 1 Cri L Jour 44 (46) (DB) (Cal) 
•• (1004) 1 Cri L Jour 716 (717) (DB) 
(Cal).v 

( 6 ) Where a party appears and com¬ 
plains that he wls not properly served, 
it is the duty of the Magistrate to 
investigate as to the truth or falsity of 
the allegations made by him. AIR 1951 
Assam 141 (Pr 6 ) = TLR (1951) 3 Assam 
24 = 62 Gri L Jour 1406 (DB) (1904) 
1 Cri L Jour 44 (46) (DB) (Cal) •* AIR 
1920 Cal 541 (542) *= 21 Cri L Jour 848. 

(7) The omission ^to affix a copy of 
order on the spot 'as required by Sec¬ 
tion 145 (3) is only an irregularity and 
does not invalidate the final order in the 
absence of any prejudice to the parties 
concerned. AIR 1958 Tripura 37 (37) = 
1958 Cri L Jour 1250 •• ILR (1959) Cut 
1 (4, 5) = 25 Cut LT 39. 

[But see 1969 All Cr R 503 (504) (All). 
(Irregularity, not curable — Entire pro¬ 
ceedings vitiated.)] 

( 8 ) Order drawing up proceedings pass¬ 
ed in presence of parties — One group 
though not present represented by com¬ 
mon pleader — Presumption that all 
persons of group had knowledge of the 
order can be made. 1962 BLJR 405. 

(9) Where a person though interested 
is not a party to the proceedings under 
3ection 145, the onus is on the contest¬ 
ing party who asserts that that person is 
bound by the order to plead and prove 
that either the notice under Section 145 

( 1 ), or the writ of attachment was serv¬ 
ed on the locality and that that person 
had notice of the same. AIR 1966 Orissa 
49 (52) - (1985) 31 Cut LT 1112 = 1966 
Cri LJ 275. 

23. Omission to serve or publish the 
prder. — (1) An omission to carry out 
the procedure laid down for the service 
or publication of the order is not an error 
of jurisdiction, but, if anything, an ir¬ 
regularity which may be sufficient to in¬ 
validate the proceedings only in cases 
where the parties are prejudiced by 
reason of such irregularity. AIR 1952 
Madh B 166 (Pr 11) = 1952 Cri L Jour 
1449 •• (19051 2 Cri L Jour 618 (633, 
834) = 33 Cal 68 (FB). (2 Cri L Jour 

569 (Cal) and 1 Cri L Jour 529 (Cal), 
Overrnled.) *♦ AIR 1956 Vindh Pra 43 
(44) 1956 Cri L Jour 1445 •• AIR 

1964 All 24 (26) 1953 Cri L Jour 1892 

; [But see AIR 1958 Puni 47 (60) = ILR 
(lysfl^’PUDj 1968 = 1958 Cri L Jour 215.1 

34. Att«cliinen5 In case ol emergency. — 
(1) The power to order interim ^ attach¬ 
ment of the property in dispute is liiiiit- 
cd- to 'Cases In which the * likelihood of a 
Ofireaeh ’of 'the) peace'is so imminent as 
to call foi^'Htthnedlate ac^ioA to prevent 
itt and 8 h 01 dd^ ttier^ore, be exercised 
vdth'’4he - lA^at caution. ’ AIR 1953 >Vfhdh 
Pra 26'fi(271 1963 Cri U 1198 •• AIR 

4968 ^^land K 17 (18) 1958 jCri L Jonr 


635 (FB) AIR 1965 J and K 69 (70) 
- 1965 (2) Cri LJ 209 = 1965 Kash LJ 
16 ** AIR 1965 Raj 143 (144, 145, 146) 
= 1965 Raj LW 1 = 1965 (2) Cri LJ 
242. 

(2) The provisions of third Proviso to 
Section 145 (4) with regard to attach¬ 
ment are not applicable to a proceeding 
under Section 147. AIR 1961 Pat 369 
(371) = 1961 BLJR 144 = 1961 (2) Cr 
LJ 371. 

(3) The Magistrate has no jurisdiction 

to attach a property merely for Ihe pur¬ 
pose of avoiding future litigation. AIR 
1926 Lah 205 (205, 206) = 27 Cri L 

Jour 761. 

(4) The question whether the matter 

is one of emergency as to justify an 
attachment is one within the Magistrate's 
discretion, 1951 Ker L Tim 115 (116) 

*• AIR 1933 Lah 409 (410) = 34 Cri L 

Jour 342. 

(5) The Magistrate cannot delegate to 

the police his power to make an attach¬ 
ment. AIR 1953 All 455 (Pr 4) = 19.53 
Cri LJ 1009 ** AIR 1954 All 579 (Prs 3, 
4) = 1954 Cri L Jour 1257 ♦* AIR 1952 

All 186 (188) = 1952 Cri L Jour 379. 

(6) Apart from the power to attach 

the property in urgent cases, the Magis¬ 

trate has no jurisdiction under this sec¬ 
tion to pass any other temporary order 
In respect of the property pending in¬ 
quiry into the question of possession. 
AIR 1954 Madh B 144 (144) = 1954 Cri 
L Jour 1223 ** AIR 1925 Rang 111 (112) 
= 26 Cri L Jour 324 AIR 1953 Madh 
B 95 (96) = 1953 Cri L Jour 641. 

(7) The Magistrate has no jurisdiction 
in proceedings under Section 145 to for¬ 
bid both parties from entering on the 
land. He can only attach the land if 
he considered the case one of emergency. 
1963 (1) Cri LJ 823 (827) (Manipur). 

(8) The attachment is not effected 

merely by an order of restraint on aliena¬ 
tion as in civil cases. AIR 1943 Pat 124 
(125) = 44 Cri L Jour 414 (DB) •• AIR 
1920 Mad 209 (211) = 21 Cri L Jour 73 
(DB) •• 1968 Cri LJ 1136 (1141) (Guj) 

** 1962 BLJR 405. (Factual attachment 

[See also AIR 1934 Nag 142 (143) = 
30 Nag LR 298 = 35 Cri L Jour 991.] 

[But see AIR 1918 Pat 197 (198, 201) = 
19 Cri L Jour 249 (DB).] 

(9) There must be an order prohibiting 

entry upon the land or prohibiting the 
person or persons concerned from going 
over and making, any alteration in the 
situation of the land. AIR 1960 Assam 
109 (110, 111) 1960 Cr LJ 891. 

(10) The Magistrate Should take posses¬ 
sion of the {Property and manage it dur¬ 
ing the pendency of the proceedings and 
for this purpose it -Is quite competent for 
him in his administrative 'Opacity ' 6r in 
the eiereUe of his inherent jurisdiction 
to appoint some person’ to manage '’'On 
his behalf «nd vubject Ho ^his control and 
oupervisiop, or td> settle the land with- the 
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highest bidder. AIR 1943 Pat 124 1125) 
= 44 Cri L Jour 414 (DB) ** AIR 1925 
Nag 297 (298) = 26 Cri L Jour 1378 ** 
AIR 1969 Raj 82 {83, 85) = 1969 Ra| 
LW 15. 

[Bui .see (1905) 2 Cri L Jour 13 (14) 
(DB) (Cal).] 

(11) It is highly undesirable for the 
Magistrate to appoint one of the parties 
to the dispute to manage the property on 
his behalf. AIR 1953 Madh B 95 (96) = 
1953 Cri L Jour 641. 

[See 1961 (2) Cri LJ 580 (581) (J and 
K). (Receiver appointed by Court allow¬ 
ing one of the parties to cultivate disput¬ 
ed land and to remove crop — Magistrate 
should investigate and get the crop 
deposited in the Court and dispose it of 
accor<ling to law.) ] 

(12) The person appointed to manage 
the attached property can be reimburs¬ 
ed for legitimate costs incurred by him 
in the management of the property. AIR 
1938 Rang 88 (90) = 39 Cri L Jour 484. 

(131 The person appointed to manage 
the attached property is only an agent 
of the Magistrate and has not got all the 
powers of a receiver appointed under 
Section 146 or under the Civil Procedure 
Code. AIR 1951 Mad 764 (Pr 3) = 52 
Cri L Jour 705 ** AIR 1938 Rang 88 (89) 
= 39 Cri L Jour 484 ♦* AIR 1920 Mad 
209 (211) = 21 Cri L Jour 73 (DB). 

(14) Where the Supurdar, to whom the 
property in dispute is made over in pro¬ 
ceedings under this section fails to restore 
it to the parly entitled, the Magistrate 
cannot attach the property of the Supur¬ 
dar under Order 40. Rule 4, Civil P C. 
AIR 1950 All 490 (Prs 4, 5) = 51 Cri L 
Jour 1314. 

(15) It has been held that apart from 

power of the Magistrate to appoint a per¬ 
son to manage the property on his behalf 
the Magistrate has no jurisdiction to ap¬ 
point an interim receiver of the property 
in di.spute. AIR 1929 Lah 223 (224) = 
30 Cri L Jour 411 ** (1910) 11 Cri L 

Jour 536 (536) (Mad). 

[But see AIR 1969 Ker 188 = (1968) 
Mad LJ ((:r) 601 = 1969 Cri LJ 735. 

(Magistrate acting under Section 145 (4) 
has power not merely to attach properly, 
but also to appoint a receiver to take 
charge of the same — AIR 1929 Lah 223 
and 1933 Mad WN 917, Dissented from.)] 

(16) Once an attachment is made under 
this section, the pr^erty attached pass¬ 
es into custodia legis and the custody of 
the Court during the attachment enures 
for the beneQt of such parly as is found 
by the Magistrate to be in possession of 
the subject of dispute at the institution 
of the proceedings. AIR 1958 Pat 116 
(122) = 1956 Cri L Jour 543 (DB) •• 
(1890) 17 Cal 814 (819) = 17 Ind App 
62 (PC) ** AIR 1966 SC 369 (361) 

(1966) 3 SCR 666 •• ILR ‘ (1964) 1 Punj 


902 ' (904) = 1964 Cur LJ 113 *• AIR 
1961 Pal 425 (435) =? 1961 (2) Cr LJ 662. 

(17) By interim attachment under Sec¬ 
tion 145, the Court takes possession of 
the property in dispute and the same is 
restored to the party which ultimatel.v, 
comes out successful in the proceeding. 
It is not, however, meant for enabling 
one of the parties to use the property in 
accordance with their claim to exercise 
the customary right over the land, which 
IS itself the subject-matter of enquiry in 
the proceeding. AIR 1961 Pat 369 (370) 
= 1961 BLJR 144 = 1961 (2) Cri LJ 371, 


(18) The mere fact that the bailiff of 
the Court was asked to attach the pro¬ 
perly and he returned the warrant un¬ 
served expressing his inability to execute 
it, cannot amount to the warrant having 
been executed and it cannot, therefore, 
be regarded that the property was taken 
under Government supervision. AIR 1954 
Hyd 93 (93) = 1954 Cri LJ 671. 

(19) The Magistrate has no jurisdiction 

to pass an order of attachment before 
drawing up the preliminary order. . AIR 
1951 All 621 (621, 622) = 52 Cri LJ 893 
•• AIR 1958 J and K 17 (17, 18) = 1958 
Cri LJ 635 (FB) ♦* AIR 1968 Punj 47 
(51) = ILR (1957) Punj 1968 = 1958 
Cri LJ 215 ** AIR 1965 j and K 69 (70) 
= 1965 Kash LJ 16 = 1965 (2) Cri LJ 
209 *♦ AIR 1960 Assam 109 (110) = 

1960 Cr LJ 891. 

ESee however AIR 1943 Pat 124 (125) 
= 44 Cri LJ 414 (DB).] 

(20) Attachment order can be made 
along with the preliminary order without 
it being first served on parties. AIR 1965 
Raj 143 (144) = 1965 (2) Cri LJ 242 = 
1965 Raj LW 1 •* 1964 All Cr R 438 
1964 All WR (HC) 591. (Apprehension of 
breach of peace — Order conditionally 
attaching property and directing parties 
to put in written statement and lead evi¬ 
dence — Order held was reasonable and 
in accordance with law.) ** AIR 1962 
Madh Pra 104 (104) = 1961 MPLJ 1241 
= 1962 (1) Cr LJ 437 (1).. 

(21) The third proviso empowers the 

Magistrate to pass an orders which is of 
an emergent nature, even before con¬ 
cluding his inquiry contemplated in the 
sub-section. 1968 Cri LJ 1136 (1140) 

.(Guj). 


(22) The Magistrate cannot continue 
the attachment or confirm it after the 
apprehension of a breach of the peace 
has ceased and the proceedings have 
been dropped. AIR, 1952 ‘Tripura,29 (3Q) 
= 1953 Cri LJ 71. ‘ „ ' 1 *^ 

.> (23) The order of attachment does not 
subsist after the Magistrate has foimd in 
favour of a party on the question <of pos¬ 
session. AIR 1946 Pat 3d0rfl(334) 25 

Pat 19 = 47 Cri LJ 328 <DB). t 

(24) Once an attachment< is effected by 
a Magistrate imder Section 145, he has 
no jurisdiction to >set it aside unless ha 
cancels tte preliminary order under the 
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provisions of Section 145 (5) or decides 
the entire proceedings finally. AIR 1965 
J and K 69 (70) '= 1965 Kash LJ 16 = 
1965 (2) Cri LJ 209. ^ 

(25) , The order of attachment will 
continue pending the decision of the 
Magistrate himself under this section, 
and not the decision in any other case 
that might be pending before any other 
Magistrate or any other Court. (1938) 42 
Cal WN 351 (352) (DB). 

(26) A receiver appointed by a civil 
Court in a civil suit cannot obtain pos¬ 
session of the property attached under 
this section without the permission of 
the Magistrate concerned. ILR (1961) Cut 
264 (267, 268). 

(27) Where a party is dispossessed by 
an order of attachment under this sec¬ 
tion, he cannot file a summary suit 
under Section 9 of the Specific Relief Act 
for recovery of possession. (1908) 7 Cal 
LJ 647 (548, 551, 552) (DB) ** AIR 1918 
Cal 137 (137) (DB). 

(28) Wrongful attachment under Sec¬ 

tion 146 — Suit based on injui'y to pro¬ 
perty maintainable, though there is 
provision for award of costs in re.spect 
of proceedings under the sections. AIR 
1968 Pat 248 (253) = 1969 BLJR 411 

(DB). 

(29) An order of a Magistrate directing 
the recovery of a sum of money from a 
lessee holding certain property under a 
Receiver appointed in proceedings under 
Section 145, as damages for alleged waste 
(n am ely over-cropping of cocoanut trees) 
is altogether without jurisdiction. AIR 
1959 Ker 55 (56) = 1959 Cri LJ 196 
(DB). 

, (30) A Magistrate acting under Sec¬ 
tion 145 has no doubt, no jurisdiction to 
pass an order of attachment specifically 
' with respect to movable property but 
where an order is passed in respect of 
immovable property which may incident¬ 
ally include mov^lc property which is 
either appurtenant to or lying in the 
immovable properly, the order cannot be 
said to be suffering from any such infir¬ 
mity. AIR 1963 J and K 2 (3) = 1962 

Kash LJ 3 = 1963 (1) Cr LJ 52. 

(31) Reaped crop of sugar-cane grown 
on disputed plot is also included under 
land and can alone be attached ^ under 
proviso to sub-section (4) of Section 145 
- without attachment of the land, when 
the dispute was not only with regard to 
-the land but also the standing or reaped 
spgar-cane crop. 1963 All Cr R 346 =» 
1963 All WR'IHC) 62^ 

^ (32) Case under Section .107 converted 

into one under Sewtioa 145— C. I. sheets 
Jttmaved and stored by petitioper —• 
8eizure .tif C* I. Sheets on production by 
• petitloneii after conversion of case . into 
octal under j Sectipn 146.— C. I. Sheets 
ceased to.i be Immovable property 
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when they were removed and hence 
could not be attached. AIR 1968 Manipur 
24 (25) = 1968 Cr LJ 188. 

(33) An order of attachment under this 
section does not imply a prohibition 
against the parties concerned or even an 
outsider from entering into possession of 
the property attached — A violation of 
such an order by any person cannot be 
punished under Section 188, Penal Code. 
But he can be proceeded against under 
Section 447, Penal Code or under Con¬ 
tempt of Courts Ad. AIR 1961 Assam 94 
(95, 96) = 1961 (2) Cri LJ 64 ** 1968 
All WR (HC) 448 (450) (DB). 

25. *^Crops or other produce siib.tect to 
speedy and natural decay” — Sub-scction 
(8). — (1) If the land with the crop Is 
attached, the Magistrate has full power 
to deal with the crop apart from the 
provisions of Section 145 (8). AIR 1943 
Pat 124 (125, 126) = 44 Cri LJ 4^14 
(DB) ** AIR 1955 Him Pra 4 (5) « 

1955 Cri LJ 265. 

(2) Where in proceedings under Sec¬ 
tion 145, standing crops • are attached 
and kept in the custody of sapurdar it is 
the bounden duty of the Magistrate 
under the provisions of Cl. (8) of Sec¬ 
tion 145 to make an order to the effect 
that the property should be sold and the 
sale proceeds of such property should be 
kept in the custody of the sapurdar 
which upon the completion of the in¬ 
quiry, could be made over to the person 
entitled to it. AIR 1960 All 380 (382) » 
1960 Cri LJ 730 (DB). 

(3) The word “produce” is not neces¬ 

sarily confined to what is grown from 
the ground. It refers also to finished 
articles or semi-finished articles made 
from raw’ material. AIR 1930 Oudh 165 
(166) 31 Cri LJ 688. 

(4) The mere fact that a sale has not 
commenced at the appointed hour or 
that it did not continue till the close of 
the day does not make it irregular. AIR 
1959 Mvs 50 (51) = ILR (1958) Mys 151 
= 1959 Cri LJ 340. 

(5) It is necessary for a Magistrate to 
pass such order as he thinks fit under 
Section 145 (8). even though he is of 
opinion that in a revision against his 
order declaring one of the parties to be 
in possession the High Court. while 
setting aside the order, has given no 
definite finding on the question of pos¬ 
session. He should consider whether 
prima facie one of the two parties is en¬ 
titled to the money in deposit. 1956 
Pat LR 594 (596). 

26l Procedure at the Inquiry. — ( 1 ) 

The procedure tp be adopted . in an in¬ 
quiry under, this section is nre.scribrd bv 
the section itself. AIR 1923 Pat 53 (54) 
«= 24 Cri LJ 595 (DB). 

(2) The inquiry is necessarily a short 
and summary ope, and the words "if 
possible” in sub section (4) show that it 
..is unnecessary -for the Magiftr^te to 


914 [S 145 N 26] 


[The Code of] Criminal Procedure, 1898 


Section 145 — Note 26 (contd.) 
iormulatc a decision on the question of 
possession if it should present insuper¬ 
able difficulties. He should either proceed 
under Section 146 or under the provi¬ 
sions of Section 107 in such cases. (1901) 
25 Bom 179 (184) (DB) ** AIR 1926 

Bom 313 (313) = 27 Cri LJ 734 (DB). 

(3) Under Section 145, as amended, for 

the purposes of the inquiry affidavits 
alone are essential and not the oral 
slalemcnls. However, the proviso to Sec¬ 
tion 145 (41 empowers the Magistrate to 
summon and examine any person whose 
affidavit has been put in as to the facts 
contained therein. Adducing evidence by 
way of documents and affidavits being a 
rule and oral testimony being an excep¬ 
tion to be permitted only at the discre¬ 
tion of the Magistrate, it is necessary to 
exercise such discretion only in fit cases. 
Further, its exercise should be judicial 
and not arbitrary. 1957-1 Andh WR 210 
(211) *♦ AIR 1965 Tripura 43 (44) = 

1965 (2) Cri LJ 811. 

(4) A Magistrate enquiring into a mat¬ 

ter arising under S. 145 is not precluded 
from recording oral evidence if he consi¬ 
ders such evidence to be necessary. To say 
that sub-s. (4) of the section which re¬ 
quires a Magistrate enquiring into a mat¬ 
ter under Section 145 to peruse the state¬ 
ments. document and affidavits produced 
by the parties and conclude the en- 

(iuiry on the basis of those materials 

bars him from recording oral evidence is 
to overlook the provisions of sub-section 
(9) which controls sub-section (4). 1962 

Mad LJ (Cri) 354 = ILR (1961) Mys 
964. 

(5) Where the Magistrate had noi been 

requested by the opposite party to call 
any of persons who had put in their 

affidavits as witnesses and he did. not 
feel it necessary to summon any of the 
deponents for examination he acts en¬ 
tirely within his powers in confining his 
attention to the affidavits and ^ other 
documentary evidence produced in the 
case. AIR 1957 Mys 43 (43) = ILR 

(1956) Mys 369 = 1957 Cri LJ 467. 

(6) By virtue of the first proviso to 
Section 145 (4) only those persons who 
have filed affidavits can be examined as 
witnesses. AIR 1958 Orissa 79 (80) *= 
ILR (1957) Cut 676 = 1958 Cri LJ 650 

AIR 1966 Orissa 170 (172) = 32 Cut 
LT 256 = 1966 Cri LJ 936. (AIR 1964 
Mad 263, Dissented from.) •* (1959) 25 

Cut LT 86. 

(7) Procedure at inquiry into question 
of possession — There must be sworn 
affidavits or evidence by person who 
may be examined as provided under Sec¬ 
tion 145 (9) or documents put in by par¬ 
ties in support of their claims — En¬ 
quiry reports by some police or other 
officers not put in by parlies, and not 
sworn to nor makers of reports exa¬ 
mined before Court — Held, report 


could not be considered by Magistrate. 
1967 Cr LJ 1243 (1244) = 196.5 BLJR 

427. 

(8) If a party in a proceeding under 
Section 145 is absent, the Magistrate can 
proceed ex parte, and hear ’ the other 
parly present and then decide whether 
the other party is entitled to an order 
in its favour. AIR 1959 Tripura 25 (26) 
= 1959 Cri LJ 774. 

(9) Where the Magistrate has not com¬ 
plied with the mandatory requirements 
of Section 145 (4), ex facie the order 
must be held to be improper and from 
the failure of the Magistrate to take into 
con.sideration large portions of the mate- 
trial evidence the natural inference must 
be that there has been a miscarriage of 
justice. 1959 Andh LT 610 (613, 614). 

(10) Where the Magistrate summarily 
disposed of the affidavits and written 
statements without weighing the evidence 
but relied on report by the Tahsildar 
and a notice issued by the forest depart¬ 
ment in support of his conclusion regard¬ 
ing possession and further made a spot 
enquiry, his order based on such "mate¬ 
rials cannot be legal and valid and has 
to be set aside. (1968) 34 Cut LT 475. 

(11) Procedure provided for in regard 
to possession proceedings does not at all 
give room for dismissal of the applica¬ 
tion or cancellation of the order passed 
under sub-section (1) of Section 145, Cr. 
P. Code on account or as a result of the 
absence of the parties. A Court, placed 
in such a situation, can be definite about 
its inability to come to a conclusion as 
to possession. It has then to proceed to 
state a case to a Civil Court as required 
under sub-section (1) of Section 146. AIR 

1959 Andh Pra 425 (425, 426) = 1959 

Cri LJ 957. 

(12) By the amendment made by Act 
26 of 1955 there has been only a change 
in the mode of conducting the enquiry 
under Section 145. Any irregularity in 
the conduct of enquiry cannot by itself 
suffice to render the final order invalid, 
unless it can be sliown that a partv has 
been materially prejudiced thereby. -AIR 

1960 Orissa 61 (62) = 25 Cut Lt 542 
ILR (1959) Cut 551 = (1959) 1 OJD 630 

= 1960 Cri LJ 384. 

• 

(13) Interpolations in patta by Includ¬ 

ing the lands in dispute therein — Scribe 
of affidavit 'admitting such interpolations 
— Failure of Magistrate to gel the docu¬ 
ment examined by an expert — Pro¬ 
ceedings vitiated. AIR 1968 Pat 129 (130) 
= 1968 Cri LJ 536. ' 

(14) In proceedings under Section 145 
unless the Magistrate is sure about the 
identity and the description of the land 
in dispute he cannot hold an enquirv 
under Section 145 (4). For ascertaining 
the identity of the subiecl-matter of dis¬ 
pute he can have local enquiry under 
Section 148. Such local enquiry must 
precede the enquiry contemplated imdcr 
S. 146 (4). It should be held even before 
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the preliminary order is passed or if it 
is done after the preliminary order is 
passed the report of ' enquiry must he 
made available to the parties and thev 
must be heard on it. AIR 1964 Manipur 
3 (4) = 1964 (1) Cri LJ 47 (2). 

(16) Where the Magistrate without 
treating the report of the local inquiry as 
evidence in the case, has allowed his 
mind to be influenced by the said report 
in passing the final order, without sup¬ 
plying the parties with the copies of the 
report and without affording them oppor¬ 
tunity to file objections to the said re¬ 
port it was held that the procedure 
adopted by the Magistrate was highly 
improper. AIR 1960 Manipur 43 (44) = 
1960 Cri LJ 1643. 

(16) If a Magistrate feels that it is 
necessary to get a report upon the physi¬ 
cal features or the measurements of the 
lands in dispute, he can depute a pleader 
Commissioner for the purpose. Bv virtue 
of the amendments made in the Code in 
1955, such a report need not be formally 
proved. AIR 1960 Pat 240 (240. 241) = 
1960 Pat LR 30 = 1960 BLJR 179 = 

1960 Cri LJ 843 •• 1968 Cri LJ 701 (7031 
= 1968 BLJR 327 (DB) ** AIR 1967 Pat 
351 (357) = ILR 46 Pat 306 = 1967 Cri 
U 1555 (DB). 

27, Issue of summons to witnesses — 
Sub-section (9) — (1) The procedure to 
be followed is laid down in the section 
itself. AIR 1940 Oudh 22 (23) = 41 Cri 
LJ 96 »* (1905) 32 Cal 1093 (1099) = 2 
Cri LJ 679 (DB) ** (1903) 30 Cal 508 
(514) (DB). 

(2) Sub-section (9) of Section 145 gives 
no right to a party to summon or exa¬ 
mine any witness orally apart from the 
right given to it to adduce evidence as 
detailed in sub-section (1) and oral exa- 
. mination of a witness must be confined 
within the limits imposed by the newly 
added proviso namely, the first proviso 
to sub-section (4). Hence reading sub-sec¬ 
tion^ (9) with the first proviso to sub¬ 
section (4), the powers given to a 
Magistrate under sub-section (9) can only 
be exercised to * summon and examine 
persons who have filed affidavits. AIR 

1961 Puni 187.(188, 189) = 1961 (1) Cr 
LJ 708 *= 63 Puni LR 63 (DB). (Obser¬ 
vation in AIR 1960 Raj 15, Held, 
obiter and Dissented from.) •• 1962 
(1) Cr LJ 60 (60) » (1961) 3 Orissa JD 
261. (Magistrate cannot summon wit¬ 
nesses merely to enable them to file affi¬ 
davits. AIR 1960 Raj 15, Dissented from.) 

(Sf It has, however, been held that 
aub-sectlon (9) to Section 145 is absolute 
in itfl' terms and is not subject to the 
cbnditlons laid down in sub-section > (4) 
of Section 145. Having been retained as 
ft stood before the -amendment of 1955, 
sub-section (0) must be given its full 
meaning 'and cannot be disposed of as . 
being very apt. The powers under sub- 


section (9) to summon a witness direct¬ 
ing him to attend or produce a docu¬ 
ment at any stage of the proceedings on 
the application of the parlies are not in 
any way affected by the first proviso to 
sub-section (4) and the Magistrate can 
summon any wihiess under Section 145 
(9) to give evid'.-iu'e to or produce a 
document even though he may not have 
tiled an affidavit under Section 145 ( 1 ). 
AIR 1964 Mad 263 (264, 265) = (1964) 

2 Mad LJ 128 = 1964 (1) Cri LJ 674. 
(AIR 1959 All 763 and AIR 1961 Pun] 
187 and 1962 (1) Cr LJ 61 (Orissa), Di.ss. 
from.) ** AIR 1970 All 154 (157) = 1968 
AH WR (HC) 828 = 1970 Cri LJ 305 
(DB). (AIR 1959 All 763^ Overruled; AIR 

1961 Puni 1H7, Diss.) **■ AIR 1970 J and 

K 21 (23, 25) = 1969 Kash LJ 300 - 

1970 Cri LJ 2.30 (D B) •* 1969 Ker LT 
170 •* AIR 1968 Raj 324 (32?) = 1908 

Cri LJ 1578 ** AIR 1967 Manipur 23 (26) 

= 1967 Cri LJ 1.342 ** AIR 1967 Tripura 

10 (11, 13) = 1967 Cri LJ 257 ** AIR 

1965 All 294 (295, 296)= 1965 (2) Cri LJ 
39 = 1964 All LJ 534 (DB). (AIR 1959 

All 763. Overruled. AIR 1961 Punj 187, 

Dissented from.) •• AIR 1965 Pat 25 (27, 
28} = 1964 BLJR 377 = 1966 (1) Cr LJ 
69 (DB) ** AIR 1962 Him Pra 5 (8‘ 

1962 (I) Cri LJ 34 *♦ AIR 1961 Madh 

Pra 302 (305) = 1961 Jab LJ 443= 1961 
(2) Cri LJ 642 ** AIR I960 Raj 1.5 (‘15, 

16) = 1960 Cri LJ 116 = 1960 Raj LW 

113. 


(4) The powers of the Court under 

Section 540 to summon any person as a 
witness at any stage of the enquiry are 
not in any way affected bv any of the 
provisions of Section 145. AIR 1964 Mad 
263 (264, 265) = 1964 (1) Cri LJ 674 = 
(1964) 2 Mad LJ 128 •* (1969) Slad LJ 
(Cri) 303 = 1969 Ker LT 110 ** AIR 

1968 Raj 324 (327) = 1968 Cr LJ 1578 
•• AIR 1967 Manipur 23 (26) = 1967 Cri 
LJ 1342 ** AIR 1961 Assam 105 (105) = 
1964 (2) Cri LJ 272 (1) •• AIR 1964 
Orissa 226 (227) = 30 Cut LT 486 = 

1964 (2) Cri LJ 563 •• AIR 1962 All 68 
(69) = 1961 All LJ 802 = 1962 (1) Cr 
LJ 116 •• 1962 (2) Cr LJ 640 (640) = 

1961 All LJ 6U ** AIR 1962 Him Pra 5 
(8) = 1962 (1) Cri LJ 34. 

[But see (1885) 11 Cal 762 (766) (DB) 

•• (1894) 21 Cal 29 (33) (DB).] 

(5) It is entirely a matter for the dis¬ 

cretion of the Magistrate whether he 
will summon witnesses or not. AIR 1049 
All 230 (Pr 9) = 50 Cri LJ 345 •• AIR 
1939 Pat 281 (282) = 40 Cri LJ 276 *• 
AIR 1936 All 322 (323) = 37 Cri LJ • 

694. 

(6) Though the Court has discretion in 
summoning witnesses, it is not the same 
thing to say that there is no provision . 
in law. The effect of rejecting the nppll- 
cations made by both the parties for 
summoning witnes.ses. who have given 
affidavits for examination and cross exa¬ 
mination is to shut out the evidence and 
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Hi-: will viliale the decision made on 
iDMits. AiR 1968 Mys 16 (17) = (1967) 
1 Mys LJ 256 = 1968 Cr LJ 71. 

(7) The discretion ought to be exer¬ 
cised judicially and not arbitrarily. AIR 
1957 Raj 382 (383) = 1957 Cri LJ 1455 

(1) ** AIR 1968 Raj 324 (327). 

(8) The words ‘at any stage of the 
proceedings’ and 'on the application of 
either party' in sub-section (9) of Sec¬ 
tion 145 signify that a party can sub¬ 
mit an application under that sub-section 
at any stage of the proceedings. There is 
no bar to submit it after the closure of 
the evidence. AIR 1968 Raj 324 (326) = 
1968 Cr LJ 1578. 

(9) To arrive at a iust decision. Court 

can allow* a party to file documents whe¬ 
ther private or public, even after argu¬ 
ments provided he gives the other parly 
opportunity to file additional documents 
bv wav of rebutting evidence. (1965) 31 

Cut Lt 191 

(10) Proceedings under Section 145 — 
Police cannot under Section 160, sum¬ 
mon witnesses for inquiry. AIR 1968 Mad 
225 (225) = 1967 Mad LW (Cri) 173 == 
1968 Cri LJ 760. 

28. Power lo adjourn enquiry. — (1) 

The parlies have no right to obtain time 
from the Court. AIR 1952 Mys 4 (5) =5 
1952 Cri LJ 111. 

(2) The Magistrate has a discretion in 
proper cases to adjourn the enquiry to 
enable the parties to file written state¬ 
ments of their claims. AIR 1952 Mys 4 
(5) = 1952 Cri LJ 111. 

(3) Proceedings under Section 145, Cr. 
P. C. are meant to be taken immediately 
in order to prevent breach of the peace 
if there is such an apprehension. The 
case should not be repeatedly adjourned 
without giving any reason. 1962 Rai LW 
384 = ILR (1962) 12 Raj 642. 

29. Perusal of statements, documents 
and afTidavits. — (1) The word ‘peruse' 
used in sub-section (4) of Section 145 
means ‘to go through critically' that is, 
'lo read attentively and examine criti¬ 
cally in detail one by one*. AIR 1962 Pat 
253 (253) = 1961 BLJR 833 =* 1962 (1) 
Cri LJ 752 ** AIR 1967 Manipur 23 (27) 
= 1967 Cri LJ 1342 ** AIR 1962 Pat 
249 (251) = 1962 BLJR 865 = 1962 (1) 
Cri LJ 749. 

(2) It is imperative, that the Magis¬ 
trates should peruse the affidavits filed 
by the parties and also other statements, 
and documents if any, as required by 
Section 145 (4) of the Code. That being 
so, the order of the Magistrate must 
show that he has considered the affi¬ 
davits, that is, he has applied his judi¬ 
cial mind to the assertions contained 
therein. AIR 1965 Pat 104 (106) » 4965 
BLJR 528 ^ 1965 (1) Cr LJ 328 (DB) 
** (1969) 35 Cut LT 1036 (1037) •* AIR 
1966 Orissa 170 (172' “ 32 Gut LT 256 


= 1966 Cri LJ 935 'AIR 1965 Orissa 
208 (210) = 31 Cut LT 251 = 1965 (2) 
Cri LJ 788 ** AIIT 1962 Pat 253 (253) = 

1961 BLJR 833 = 1962 (1) Cri LJ 752 

** AIR 1962 Pat 249 (251) == 1961 BLJR 
865 = 1962 (1) Cr LJ 749- 1959 Rai 

LW 241. 

(3) The Magistrates should give rea¬ 
sons for accepting or rejecting statements 
made in each affidavit. AIR 1960 Pat 605 
(506) = 1960 BLJR 328 = 1960 Cri LJ 
1477 *♦ AIR 1962 Pat 253 (253) = 1961 
BLJR 833 = 1962 (1) Cri LJ 752 *• AIR 

1962 Pat 249 (251) = 1962 BLJR 865 = 
1962 (1) Cr LJ 749 •* AIR 1960 Pat 51.3 
(513, 514) = 1960 BLJR 419 = 1960 Cr 
LJ 1486. 

(4) 'The failure to consider the affi¬ 
davits is an illegality which vitiates the 
order of the Magistrate. AIR 1965 Tripura 
43 (45) = 1965 (2) Cr LJ 811. (Perusal 
of afTidavits is mandatory.) *♦ 1967 All 
WR (HC) 106 = 1967 AH Cri R 100 •• 
(1967) 1 Andh WR 437 = (1967) Mad 
LJ (Cr) 456 ** AIR 1967 Manipur 23 

(27) = 1967 Cri LJ 1342 = (1966) MLJ 
(Cr) 43 = 1965 Ker LT 1184 ** 1959 Raj 
LW 241. 

(5) A statement in the written state¬ 
ment is not evidence by itself and has to 
be proved like any other statement. 
(1904) 1 Cri LJ 631 = 8 Cal WN 642 
(643) (DB). 

(6) Competency of witnesses to speak 

about possession is no ground to rely 
upon them — Magistrate refusing to'rely 
upon such witnesses does not commit 
any error of law — Magistrate has to 
decide whether the.y are truthful wit¬ 
nesses and not merely competent wit¬ 
nesses. AIR 1970 Pat 97 (100) = 1969 

BLJR 675 = 1970 Cri LJ 481. 

(7) Even where one of the parties is 

absent and the other party files a state¬ 
ment alleging that he is in possession, 
the Magistrate cannot make an order in 
favour of the second party me^el.Y on 
the strength of that statement without 
any evidence in support thereof. (190i) 
5 Cal WN 71 (72) (1908) 8 Cri LJ 27 

(28) (DB) (Cal). 

(8) If a party is absent the Magistrate 
can proceed ex parte, but^ it must ap¬ 
pear from his order that'he has consi¬ 
dered the written statements, documents 
and affidavits, if any, filed by the par¬ 
ties, and further, that th^re is some evi¬ 
dence to show that the., party, who is 
present, is entitled to an order in his 
favour. 1962 BLJR 279. 

(9) Documents adduced by parties can 

be taken into consideration in^- proceed¬ 
ings under Section 145 even without for¬ 
mal proof. (1968) 34 Cut Lt : 522 *♦ 
(1967) 33 Cut LT 1098 = ILR (1967) Cut 
862 (DB). (Documents; need not h? 

legally proved before perusal. 31 CLt 
761 and 32 CLT 256, Overruled.) 

(10) Documents tendered by a party 
with his written statement do not be- 
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come entitled to be acted upon without 
bein^ required to be proved unless the 
documents are public documents which 
are not required to be proved. 196S Jab 
U 422 (424) = ILR (1963) Madh Pra 
360. 

(11) Parly claiming possession of im¬ 
movable properly on basis of unregister¬ 
ed gift deed — Deed being unregistered 
held not admissible in evidence. 1962 Ker 
LT 792 (793). 

30. ‘‘Hear the parlies." — (1) The 
Magistrate should not debar a party from 
exercising his right of audience on the 
ground that there is documentary evi¬ 
dence in the case or that such party has 
not filed any written statement in sup¬ 
port of his claim. AIR 1945 Nag 127 
(129) = ILR (1945) Nag 419 = 47 Cii 
LJ 240 ** AIR 1920 Pat 383 (383) = 21 
Cri LJ 572 ** AIR 1923 Pat 369 (370) = 
24 Cri LJ 557. 

(2) The hearing contemplated bv the 

employment of the words 'hear the par¬ 
ties’ is something other than the receiving 
of evidence such as hearing arguments. 
AIR 1957 Mys 43 (44) = ILR (1956) 

Mys 369 = 1957 Cri LJ 467. 

(3) The words "hear the parties” oc¬ 
curring in sub-section (4) of Section 145, 
Cr. P. Code, mean ‘hear the arguments 
of parties” arid do not include taking the 
evidence of the parlies if they desire to 
appear as witnesses. AIR 1958 Orissa 79 
(80) = ILR (1957) Cut 676 = 1958 Cn 
LJ 650 ** AIR 1967 Manipur 5 (6) = 
1967 Cr LJ 95 •« (1967) 33 Cut LT 1098 
= ILR (1967) Cut 862 (DR) •* AIR 1961 
Puni 187 (189) = 1961 (1) Cri LJ 708 
= 63 Pun LR 63 (DB). 

(4) Under Section 145 (4) as amended 
bv Act XXVI of 1955 the statement on 
atlidavit must be taken into considera¬ 
tion. it will not do for the Magistrate to 
brush aside statements on affidavit by 
saying that it has no evidentiary value 
as they are ex parte matters. If. however, 
the Magistrate finds that statements on 
affidavit arc such that he is not able to 
get much assistance in order to deter¬ 
mine who is in possession then it is open 
to him to summon, and examine anv 
person whose affidavit is put in as to 
the facts contained therein. Failure by 
Magistrate to lake into consideration the 
affidavits filed vitiates his order. AIR 
1959 Pat 430 (431) = 1959 Cri LJ 1098. 

(5) Powers of Magistrate functioning 
Under sub-section (4) of Section 145 ^ 
record evidence are extremely restricted. 
1962 (1) Cr LJ 632 (634) (All). 

81. Possession at the date of the preli¬ 
minary order. — (1) The Magistrate has 
to decide on inquiry and give a finding 
as to whether any and which of the par¬ 
ties was in possession of the propejtv in 
dispute at the date of the preliminarv 
order. AIH 1958 Orissa 153 (158) = ILR 
(1958) Cut 263 “ 1958 Cri LJ 919 •• 


AIR 1958 Puni 47 (50) -= ILR (1957) 

Puni 1968 «= 1958 Cri LJ 215 •• 1957 
Cri LJ 682 (685) (Raj). 

(2) Except as provided bv second 

proviso to sub-section (4) the Magistrate 
is not concerned with previous possession 
or with the question as to how the pos¬ 
session was obtained, though he may 
take these facts into consideration in 
deciding the question of possession at the 
date of the preliminary order. AIR 1949 
East Puni 398 (Prs 11, 12. 13) = 51 

Cri LJ 3 •* (1909) 9 Cri LJ 505 (506) 

(Mad) ♦* AIR 1915 Mad 1176 (1177)= 16 
Cri LJ 239 (240) (DB). 

(3) In arriving at a decision, the 

Magistrate shouid have due regard to the 
nature of the properly and the mode la 
which acts of possession may be exer¬ 
cised over the property. (1889) 16 Cal 

281 (286) (DB) ** AIR 1939 Pat 209 
(212, 213) = 40 Cri LJ 631 (DB). 

(4) A single act of trespass- will not 
constitute dispossession of the party who 
is otherwise in possession thereof. AIR 
1934 Pat 665 (570) =- 36 Cri LJ 146 
(DB). 

(5) Where the Magistrate passed nn 

order first under Section 144 restraining 
both parties from exercising acts of pos¬ 
session over the property and subsequent¬ 
ly instituted proceedings under this sec¬ 
tion in respect thereof, it was held that 
the Magistrate was right in finding pos¬ 
session On the date of the preliminary 
order with the party who was in posses¬ 
sion at the date of the order under Sec¬ 
tion 144. (1900) 27 Cal 785 (788, 789) 
(DB) •* AIR 1958 Orissa 153 (158) = 

ILR (1958) Cut 253 = 1958 Cri LJ 919. 

(6) Where one of the parties to the 

dispute claims to be in possession under 
a lease and is found to be in actual pos¬ 
session on the date of ’ the preliminary 
order, the Magistrate is bound to uphold 
his possession even though the lease has 
expired AIR 1946 Pat 330 (335) = 25 

Pat 19 = 47 Cri LJ 328 (DB). 

(7) The Magistrate has no power to 
decide who should be in possession of 
the properly in future without reference 
to possession at the date of the preli¬ 
minary order. AIR 1949 East Puni 398 
(Prs 11, 12. 13) = 51 Cri LJ 3 ♦* AIR 
1929 Nag 285- (286) = 31 Cri LJ 191 
AIR 1924 Pat 689 (591) = 27 Cri LJ 220 
(DB). 

(8) Even where the dispute is as to the 
right to possess the Magistrate 'can draw 
up proceedings under this section and on 
finding that none of the parties is in 
possession attach the properties under 
Section 146. AIR 1949 Lah 273 (Pr 10) 
= Pak LR (1949) Lah 466 = 51 Cri LJ 
55 (DB). 

(9) Where the subiect of dispute is a 
very considerable area of land, and the 
contention of both the parties is that 
they hold possession of this area through 
r.YOts, the question which the Magistrate 
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har Ir) solve willi regard to possession is 
as to who is in possession of the consti¬ 
tuent portions of the land piece by piece 
l)v the hands of his ryots. (1874) 21 Suth 
\VR (CD 55 (55) (DB). 

(10) Where the landlord claims a 
large number of plots to be in his pos¬ 
session while difTerent sets of tenants 
claim different plots in their respective 
P"Sisesston separately. It is proper that 
the Magistrate should come to a conclu¬ 
sion in respect of such plot separately. 
.AIR 1938 Pat 511 (513) = 40 Cri LJ 17 

1933 Mad WN 1260 (1261). 

(11) Where, the tenants are in posses¬ 
sion under one title and separate pos¬ 
session amongst them is a matter of 
BiT.angement. the order of the Magistrate 
upholding their possession would not be 
bad merely because he had not consider¬ 
ed che separate possession of each parti¬ 
cular tenant. AIR 1949 Mad 226 (228) = 
50 Cri LJ 253 ** AIR 1946 Pat 330 (335) 
= 25 Pat 19 = 47 Cri LJ 328 (DB). 

(12) Where neither party files a writ¬ 
ten statement claiming to be in posses¬ 
sion. the Magistrate cannot pass an 
order declaring a party to be in posses¬ 
sion unless he has a local inquiry made 
under .Sec. 148. AIR 1952 All 538 (Pr 5) 
*= Il.R (1951) 1 All 709 = 1952 Cri LJ 
637. 

tl3) Where the Magistrate holds that 
the application under Sec. 145 is not 
compclcnl he has no jurisdiction to pass 
an orrler restoring possession to the par¬ 
ties iointlv on the ground that they were 
in joint possession. AIR 1949 East Punj 
231 (Pr 51 = 50 Cri LJ 573. 

32. Reference to arbitration and com¬ 
promise. — ( 1 ) It is not proper to dele- 
g.ilc the inquiry as to possession, even 
with the consent of parties, to arbitrators. 
AIR 1952 Assam 118 (Pr 2) = 1952 Cri 
LJ 1166 (DB) *♦ AIR 1941 All 42 (43) = 
42 Cri LJ 246 ** AIR 1921 C^l 637 (638) 
« 22 Cri LJ 623 (DB). 

(2) Where the matter 'has been com¬ 
promised there is no longer any “dispute 
likely to cause a breach of the peace” and 
the Magistrate should cancel the prelimi- 
rv order and stay all further proceedings 
thereon under sub-s. (5). AIR 1942 Pat 
289 (289) = 43 Cri LJ 172 •• AIR 1925 
Oudh 190 (193) (DB) *• AIR 1921 Cal 
637 (638) = 22 Cri LJ 623 (DB). 

(.3) Even where the Magistrate passes 
an order in terms of the compromise, it 
should in reality be treated as an order 
under sub-section (5) and the Magistrate 
is competent to institute fresh proceed¬ 
ings in respect of the subject of dispute. 
(1911) 12 Cri LJ 32 (33) (DB) (Cal) 

[But see AIR 1923 Lah 46 (47) = 23 
Cri LJ 724.] 

(4) Where the parties refer the ques¬ 
tion as to who was in possession oii the 
date of the preliminary order to arbitra¬ 
tion. the Magistrate may accept the find¬ 


ings of the arbitrators as evidence of 
possession and pass an order under sub- 

aTr evidence. 

AIR 1942 Pat 289 (289) = 43 Cri LJ 

172 ** (1903) 7 Cal WN 461 (462) (DB). 

parties reporting 
that the dispute has been referred by 
them to arbitration, the Magistrate stays 
the proceedings, he cannot revive and 
conhnue the same proceedings if subse¬ 
quently ii is brought to his notice that 
wo become infnictuous. 

82o ** AIR 1952 Assam 118 (Pr 2) = 
1952 Cri LJ 1166 (DB) ** (1910) 11 Cri 
LJ 729 (729) (DB) (Cal). 

33. Question of HUe. — (i) The Magis¬ 
trate should confine himself to the ques¬ 
tion of actual possession, and has no 
power, to inquire into and decide on the 
rights of the parties to possession bf the 
property. AIR 1969 SC 960 (966) = 1969 
CpI LJ 1223 ** AIR 1959 Tripura 1 (2) 
= 1969 Cri LJ 89 •* AIR 1984 All 394 

A** WR (HC) 715 = 1964 
(2) Cti U 261 ** ILR (1960) I Andh 
fra 327 •* AIR I960 Pat 254 (257) = 

1959 BLJR 813 = 1960 Cri LJ 970. 

(2) The Magistrate can consider ques- 
tions relating to title where such consi* 
deration is necessary in order ' to effec¬ 
tively decide the Question of possession 
or to corroborate or supplement other 
evidence as to possession. AIR 1952 All 
918 (Pr 2) = 1952 Cri LJ 1650 •• AIR 
1954 Pat 135 (137) = 32 Pal 621 = 1954 
Cri LJ 209 (DB) •• AIR 1952 Assam 185 
(Pr 8) — ILR (1952) 4 Assam 323 = 

1952 Cri LJ 1693 (DB) •• ILR (1965) Cut 
89 = 31 Cut LT 761 •* 1961 (2) Cri LJ 
426 (430) = 1961 Raf LW 136 *• AIR 

1960 Pat 505 (506) = 1960 BLJR 328 = 
1960 Cri LJ 1477. 


(3/) When the evidence of possession is 
equally balanced between the parties, the 
Court should look into the question of 
title to find out as to whose possession 
IS in accordance with the same. 1965 All 
Cr R 125 = 1965 All WR (HC) 119. 

(4) Presumption that possession fol¬ 
lows title cannot be applied to cases 
where the evidence as to possession on 
both sides is equally unworthy of credit. 
In such a case the Magistrate should 
pass an order xmder Section 146. AIR 
1952 Assam 185 (Pr 8) = ILR (1952) 4 
Assam 323 = 1952 Cri LJ 1693 (DB) ** 
AIR 1923 Cal 303 (304) = 24 Cri LJ 141 
(DB) •* AIR 1954 Mad 325 (326) = 1954 
Cri LJ 412. 


(5) Though the scope of enquiry under 
the section is limited to the fact of pos¬ 
session, the dispute need not relate to 
the fact of possession but may relate to 
the right to possess. AIR 1949 Lah 273 
(276) = Pak LR (1949) Lah 466 = 51 
Cri LJ 55 (DB). 

(6) Where the petitioner in proceed¬ 
ings under Section 145 himself asked for ‘ 
an adjudication of his status it is not 
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open to him in proceedings under Arti- 
qfes 226 and 227 of the Conslilulion to 
say that the question ought not to have 
been decided by the Magistrate. AIR 1959 
Ker 276 (276) = ILR (1959) Kcr 70 = 
1959 Cri LJ 1082. 

34. Effect of prior proceedings on the 
proceedings under this section — See 
also Note 8. — (1) It has been held that 
where a decree had been passed bv a 
civil Court awarding possession of the 
property in dispute or that possession of 
the properly was delivered bv that Court 
to one of the parties it is the duty of 
the Magistrate to find possession in ac¬ 
cordance with the civil Court’s decree or 
order and to maintain such possession. 
AIR 1953 All 383 (Prs 14. 15, 19) = 1953 
Cri LJ 832 *• AIR 1953 Mad 594 (Pr 2) 
= 1953 Cri LJ 1119 ** (1968) 34 Cut LT 
655 ** 1966 Cri LJ 339 . (339) = 1965 
BLJR 278 ** 1963 (1) Cri LJ 697 (698) 

= (1964) Mad LJ (Cri) 60 ** 1962 (2) 
Cri LJ 709 (710) = 40 Mys LJ 294. (Re¬ 
cent interim injunction granted by •Civil 
Court should be respected- by Criminal 
Court.) 

(2) The Magistrate who initiates the 

proceedings under this section has to 
determine the question of actual pos¬ 
session with reference to the date of 
the preliminary order, and in investi¬ 
gation of this question any previous 
order of a Civil or Criminal Court rela¬ 
ting to possession of the propertv may 
throw considerable light upon the mat¬ 
ter. AIR 1956 All 320 (320) = 1956 Cri 

LJ 571 (1) ** AIR 1919 Nag 98 (99) = 
20 Cri LJ 445 •* AIR 1919 Cal 526 (528) 
*= 20 Cri LJ 840 (DB). 

(3) The fact of delivery of possession 
or the entry in the record of rights may 
raise a presumption in favour of the 
continuance of possession unless the 
other party can show that subsequently 
they have succeeded in effectively dis¬ 
placing the person put in possession. AIR 
1941 Pal 516 (517) = 42 Cri LJ 876 *• 
AIR 1947 Pat 175 (177) = 48 Cri LJ 
683 *• AIR 1928 Cal 610 (616) = 30 Cri 
LJ 69 (FB) •• (1968) 34 Cut LT 655. 

(4) If the civil Court had either taken 
cognizance of civil suit filed in respect 
of disputed property or if the civil 
Court had passed interim injunction in 
respect of the same. Magistrate is bound 
to drop proceedings under Section 145 
and should take action under Sections 107 
and 117 against the partv disregarding 
the civil Court’s order. Magistrate has 
to respect Ihe civil Court's order. 1965 
AH Cri R 72 ^ 1964 All WR (HC) 46 
•• 1969 Cri LJ 331 (334) = 1968 'Ker 
LT 503. (Pendency of litigation before 
Civil Court — Criminal Court will do 
better to take action either under Sec¬ 
tion 107. or Section 144.) *• 1967 All LJ 
747 « 1967 Ail WR (Ha 5.50. 


(5j Suil under U. P. Zamwidnri Aboli¬ 
tion and Land Reform.s Acj already 
pending before making appltc'a*ion under 
Section 145, Criminal P, C. — .Pendency 
of suit brought to notice of Magistrate 

— He 'should have eilher stayed the pro. 
ceedings till that fact was proved to his 
sati.slaction or he should have forthwitn 
dropped proceedings under Section 115 
and resoried to provisions of Section 107 
instead, it he found that necessary 
Proceeding with the case under Sec¬ 
tion 145, held, illegal. 1968 All Cri R 
20 (21) = 1968 All WR (HC) 12. 

(6) Where the competent civil or reve¬ 

nue Court has just given its adjudication 
on the right of one of the parlies to 
retain possession, there is no necessity 
for any fresh decision by a criminal 
Court; and all that the Magistrate has 
to do, is to take steps to ensure that 
the civil or revenue Court's decision is 
respected and adhered to by resorting to 
proceedings under Section 107 or Sec¬ 
tion 144, Criminal P. C. if necessary. 
1961 All Cr R 374 = 1961 All WR lib;) 
658 = 1961 All LJ ' 873. (1056 

ALJ 450, Dist.) •* AIR 1968 Ori.ssa 

239 (240) = 1968 ' Cr LJ 1629 ** 

1968 Raj LW 523 (525, 526) •* 1967 All 
WR (HC) 752 (753) = 1967 All Cri R 
467 ** AIR 1964 Orissa 204 (205) = 

30 Cut LT 379 = 1964 (2) Cri LJ 326 = 

(1964) 6 OJD 156. 

[See however 1963 (1) Cri LJ 512 (512, 
513) (All). (Prior decision of Civil Court— 
Appeal pending — Magistrate has a 
choice between drawing up proceedings 
under either of the Sections 145 an<l 107 

— AIR 1959 Mys 122 and 1961 All LJ 
873, Not foil.)] 

(7) There is no inflexible rule of law 

that a Magistrate is debarred bv ev<My 
previous order of a Civil or Criminal 
Court relating to the property and the 
weight to be attached to any such pre¬ 
vious order must depend upon the facts 
and circumstances of the particular case. 
AIR 1941 Pat 516 (517) = 42 Cri L 
Jour 876 *• AIR 1925 Cal 186 (180, 187) 
= 25 Cri L Jour 1104 (DBf ** 1964 (1) 
Cr LJ 95 (99) tDB) (J and K) *• (1961) 
3 Orissa JD 256 = 27 Cut LT 314. (1 he 

decree in the partition suit has also great 
value.) *♦ AIR 1960 Mys 203 (204) = 38 
Mys LJ 192 = 1960 Cri LJ 1112. 

(8) If a dispute about a certain im¬ 
movable property is pending before a 

. revenue or a Civil Court and it one of 
the parties to that suit moves a Magis¬ 
trate to take- proceedings under Sec. 14.5, 
about the same immovable properly 
which is involved m the suit. Ih. Magis¬ 
trate should not lightly proceed in the 
matter. He should weigh and consider 

■whether there is a i-cal an rehension of 
the breach of peace and even if there 
is such an apprehension. wh-?ther the 
same cannot be averted by procei dings 
under Section 107 Ttie jurisvliclion of 
the Magistrate to f-roceed under Sec* 
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li- a I l.'i. is not ousted shu])l. because a 
suit aI)out the same immovable property 
is already pending in a revenue or Civil 
Cnurt. AIM HMiO Raj 210 (218. 219) = 
(2) Cri LJ 552 = 1901 Raj LW 469 

(I-R). 

(9; Application under Section 145, dis- 
ndssed in limine lor want of specific 
allegations as to breach of peace — 
I'nsh petition on same facts — Enter¬ 
tainment of — Such petition is not 
ill.gal, AIR 1900 Punj 464 (465) = 1960 
Cii 1..I 1232 = 02 Pun LR 568. 

(10) A delivery of symbolical posses¬ 

sion is of lillle value as against third 
pi rsons in possession under independent 
title. AIR 1918 Cal 662 (663) = 18 Cri 
L Jour 718 (Db) •* AIR 1916 Mad 640 
( 6 I 0 I = 16 Cri L Jour 736 (DB) ** 
( 11106 ) 4 Cri L Jour 503 (504) (DB) 

(Cal). 

(11) When there are records like a 
Court decree evidencing actual delivery 
of possession of the property to a per¬ 
son and tlie report of the responsible 
police olTiccrs that such person has 
arluallv raised the crops and there was 
no apprehension of the breach of the 
peace an action under Section 145 is 
unwarranted. 1960 Ker LT 401 = 1960-1 
Krr LR 466 = 1960 MLJ Cri 286 = 1960 
Kii LJ 414 = ILR (1960) Ker 1011. 

(12) The Magistrate is bound to refer 
to the Civil Court’s decree or order 
relaling to possession and to give his 
reasons in case he comes to a conclusion 
at variance with it. AIR 1916 Pat 292 
(296) = 17 Cri L Jour 369 (373) (FB). 

(13) The Magistrate cannot discard 
Ollier evidence relating to actual posses- 
tion simply on the ground that there 
ha.s been a previous delivery of posses- 
sif-n in respect of the property. AIR 
1918 Cal 662 (663) = 18 Cri L Jour 718 
(DB). 

(14) If the Civil Court has itself ap¬ 
pointed a Receiver and taken possession 
of the property or has issued any order 
restraining the defendant from disturbing 
plaintiff’s possession, after finding that 
the latter’s case of possession is prima 
facie true, the Magistrate should stay 
his hands. AIR 1955 Trav-Co 190 (191) 
= ILR (1954) Trav-Co 1209 = 1955 Cri 
L Jour 1212 (DB) (1962) 4 OJD 364 
= 29 Cut LT 111. 

(15) Proceedings started under Sec¬ 
tion 144 and order issued restraining 
parties from entering the land — Order 
dissolved on Magistrate finding that pos¬ 
session was with a particular party — 
Finding is not binding in a subsequent 
proceeding under Section 145, if on pro¬ 
per material Magistrate is satisfied that 
there is a likelihood of a breach of 
peace. AIR 1953 Cal 397 (Pr 2) = 1953 
Cri L Jour 908 (DB). 

(16) Where there is a gap of nearly 
six months between the termination of 


the proceedings under Section 144 and 
the commencement of the proceeding 
under Section 145 and during this period 
possession of one ol the parties seemed 
to be beyond doubt, possession of such 
party over the disputed lands should be 
declared and the other party should be 
restrained from interfering with their 
possession until evicted in the course of 
law. 1961 (2) Cri LJ 520 (521) = 26 
Cut LT 519. 

35. Joint possession. — ( 1 ) Even where 
the parties have a right to joint posses¬ 
sion of the property in dispute -the 
Magistrate has jurisdiction to institute 
proceedings under this section. AIR 1940 
Pat 135 (136) = 41 Cri L Jour 171 *• 
AIR 1932 Pat 366 (368) = 34 Cri L Jour 
115 (DB) ** AIR 1967 All 164 (169) = 
1967 Cri LJ 417 •* 1965 All Cri R 22 = 
1964 All WR (HC) 750 ♦♦ AIR 1963 Pat 
320 (323) = 1963 BLJR 666 = 1963 (2) 
Cri LJ 313 (DB). 

[But see AIR 1945 Oudh 62 (63) *• 
AIR 1954 Hyd 91 (92) = ILR (1954) 

Hyd 243 = 1964 Cri L Jour 656 •* 1937 
Oudh WN 214 (217) ♦* AIR 1922 
Pat 423 (425) = 23 Cri L Jour 379.] 

(2) The Magistrate caiinot consider the 
question whether the parties have a title 
to po.ssession jointly or have a title to 
separate possession. AIR 1941 Oudh 515 
(516, 517) = 42 Cri L Jour 710 AIR 
1958 Pat 363 (364) = 1953 Cri L Jour 
1747 *• (1913) 14 Cri L Jour 269 (271) 

= 40 Cal 982. 

(3| Where the Magistrate decides that 
one of the parties was in possession in 
fact on the date of the preliminary order 
even though the parties are entitled only 
to joint possession, the Magistrate should 
uphold the possession of the person in 
actual possession irrespective of the 
rights of the parties. AIR 1940 Nag 265 
(266) = 41 Cri L Jour 799 *• AIR 1934 
Nag 196 (197) = 35 Cri L Jour 1384 *• 

AIR 1917 Cal 404 (405) = 17 Cri L Jour 

251 (DB) *♦ AIR 1924 Cal 444 (445) = 

24 Cri L Jour 304 (DB). 

[But see (1904) 1 Cri L Jour 847 

(848) = 32 Cal 249 (DR) *• (1906) 4 

Cri L Jour 215 (216) (DB) (Cal).] 

(4) Where the managing member of 

a joint Hindu family is in possession of 
the property, his possession can be main¬ 
tained against the other members of 
the coparcenary. AIR 1953 Vindh Pra . 

14 (15) = 1953 Cri L Jour 976 ** AIR 
1930 Bom 172 (173, 174) = 31 Cri L 

Jour 933 (DB) ** AIR 1927 Oudh 316 

(316) = 28 Cri L Jour 877. 

(5) Even where one member is in 

fact in actual possession, . an order 
should be passed upholding his posses¬ 
sion as against the other members , who 
ma^ be entitled to joint possession. 
(1913) 14 Cri L Jour 269 (271) ^ 40 

Cal 982. 

(6) Where the property in dispute is 
a joint family property, proceedings 
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under Section 145 cannot be iiiitintcd on 
the ground that one member of the 
family is in actual and exclusive posses* 
Sion of part of the family property, 
which may Rive rise to the dispute like* 
ly to cause breach of peace. AIR 19G9 
Andh Pra 150 (150) = 1969 Cri LJ 644. 
« (1969) 1 An WR 139. * 

[But see 1970 Cri LJ 770 (774) (All). 
(AIR 1969 Andh Pra 150, Dissented 

from.)] 

(7) Where the Magistrate finds that 

one party was in actual possession of 
a specific portion of the property or of 
some particular items and the other 
party was in possession of the rest and 

possession of one party is not likely to 

interfere with the possession of the 
other. Orders should be passed under sub¬ 
section (6) maintaining the possession of 
the parties in regard to their respective 
portions. (1907) 5 'Cri L Jour 490 (490, 

491) (DB) (Cal) •* AIR 1923 Pat 369 

(371) = 24 Cri L Jour 557 AIR 1915 
Mad 1105 (1107) = 16 Cri L Jour 284. 

(8) Where the Magistrate finds that on 

the date of the preliminary order, both 
the parties were in joint possessihn of 
the property, he cannot pass an order 
under sub-section (6) upholding the pos¬ 
session of one of the parties to the 
exclusion of the other, nor can he up¬ 
hold such joint possession. AIR 1951 
Raj 156 (Pr 6) = ILR (1951) 1 Raj 265 
- 52 Cri L Jour 1209 (DB) •* AIR 1956 
Vindh Pra 43 (44) = 1956 Cri L Jour 

1445 *♦ AIR 1967 All 44 (45) = 1967 
Cr LJ 18 * 1967 All WR (HC) 113 •• 
AIR 1964 J and K 1 (4) = 1963 Kash 
LJ 108 = 1964 (1) Cr LJ 37 •* AIR 1964 
Mys 195 (200) = 1963 (2) Mys LJ 103 
=* 1964 (2) Cri LJ 319 (DB). 

[See however AIR 1953 Vindh Pra 14 
(15) = 1953 Cri L Jour 975.1 

(9) In case of joint possession of dis¬ 
puted land, no effective order forbidding 
other side to go upon land can be pass¬ 
ed and parties should seek appropriate 
remedy before civil Court. 1968 Pat 
LJR 427. 

(10) A group of persons claiming ex¬ 

clusive possession as a unit against per¬ 
sons, other than those belonging to that 
group can assert its possession under 

Section 145. 1961 (2) Cri LJ 426 (429) 

= 1961 Raj LW 136. 

(11) Land of 20 Paris sold to 22 per¬ 

sons by separate sale deeds within speci¬ 
fied boundaries — Each vendee in pos- 
TCssion of separate piece of land with¬ 
in 20 Paris — All of the vendees cannot- 
.join together and flte a single petition 

under Section 145 in respect of 20 Paris 
of land — Their possession cannot be 
said to be joint — If each of the 

vendees ‘.wanted to establish his posses¬ 
sion of his separate, plot bv moans of 
proceedings under Section 14.5. .separate 
petitions pointing out the land in their 


separate pos.session have to be filed. 
1962 (I) Cr LJ 821 (822, 823) (Manipur). 

30. Forcible and wrongful disposses¬ 
sion ^within two montlis next before 
dale of order’X ~ ( 1 ) The second pro¬ 
viso becomes applicable only if a Magis¬ 
trate can come ,lo a definite finding that 
any particular parly had been disposses¬ 
sed within a period of two months next 
preceding the preliminary order.’ In 
the absence of sucJi a finding possession 
should be restored to the part.y found 
in actual posse.ssion on the dale of the 
preliminary order. AIR 1949 All 97 (98) 
= ILR (19491 All 125 = 49 Cri L Jour 
751 ** (1966) 1 Mys LJ 627 (630, 631) 
= (1966) 6 Law Rep 333 

[Sec also ('40) 1940 AMLJ 21 (22).] 

[See however AIR 1953 Ajmer 74 (76) 
= 1953 Cri L Jour 1788.] 

(2) Dispos.scssion of party within (wo 

months next preceding the date of 
order has to be considered — Fact that 
party in de facto possession is found in 
possession does not divest the Magistrate 
of his jurisdiction. AIR 1968 SC 1444 

(1449) = 1968 Cur LJ 980 = 1969 Cr LJ 
13. (Criminal Revn. Appin. No. 668 of 
1967, dated 17-8-1967 (Horn), Reversed.) 

(3) The parly complaining of disturb¬ 
ance of possession must show that he 

was in possession within two months of 
the preliminarv order. AIR 1953 Cal 
397 (Pr 5) = 1953 Cri L Jour 908 (DB) 

AIR 1958 Puni 47 (52) = ILR (1957) 
Punj 1968 = 1958 Cri L Jour 215 ** 

AIR 1952 Tripura 31 (32) = 1953 Cri L 
Jour 93. 

(4) The statute specifically and in 

express terms fixes two months under 
the proviso and there is no provision 

cither expressly or by necessary impli¬ 
cation empowering a Magistrate to in¬ 

voke the fiction to cover a period extend¬ 
ing bevond (be said two months. AIR 

19.55 Andhra 99 (101) = ILR (19.50) 

Andhra 271 = 1955 Cri L Jour 909 

(DB) AIR 1967 Mad 445 (448) = ’ 

(1967) 1 .Mad LJ 392 = 1967 Cr; LJ 

10.50 (FBI ** AIR 1961 Andh Pra 208 
(213) = (1960) 2 Andh WR 383 (FB).- 

(Crucial date under Second proviso is 
the dale of preliminary order — AIR 1955 
Hvd 140. Overruled.) •• AIR 1962 Pat 
.352 (3.54) =» 1962 BLJR 241 = 1962 (2) 
Cri LJ 396. (Actus curiae neminem 
gravabit and Nunc pro tunc — Not ap¬ 
plicable to order pa.sscd by Magistrate 

under Section 145 (4).) 

(.5) The proviso is not mandatory. AIR 
1943 Mad 402 (402) = 44 Cri L Jour 
557. 

< (6) Proviso (2) to sub-section (4) is 
discretionary — Magistrate may refuse to 
lake notice of dispossession if he is of 
opinion that the rightful owner has dis¬ 
possessed the trespassers within two 
month.s of preliminary order. AIR 1965 
Pat 261 (26!. 262) = 1964 BLJR 880 =» 
1965 (2) Cr LJ 114. 
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(7) ll' the Magislrale decides Ihe ques¬ 
tion as to which ol' the parties was in 
possession on the dale of the preliminary 
order, it is not necessary to see whether 
or not any of the parlies had been dis¬ 
possessed within two months next before 
tlic date of the preliminary order. AIR 
1939 Oudh 31 (32) = 39 Cri L Jour 963 
** AIR 1936 Nag 271 (272) = 38 Cri 
L Jour 375. 

(81 The Magistrate should find the 
actual date of dispossession in respect 
ol e\'erv item of (he property in dispute 
b(loic proceeding to apply the proviso. 
AIK 1917 Lah 171 (172) = 18 Cri L 
Jour 6(>0 (662). 

(9) W'liere a person dispossessed of 

the property moves the Criminal Court 
to take action under this section within 
two months of such dispossession, but 
the Court does not pass the preliminary 
order until after the expiry of two 

months of such disp«)ssession, the Court 
has no power to restore to possession 
such party under this section. AIR 1946 
Mad 216 (216) = 46 Cri L Jour 767 ** 

AIR 1959 All 141 (146) = 1959 Cri L* 

Jour 261 (FB) 1957 Cri L Jour 682 
(687) (Rai) ** AIR 1955 Trav-Co 262 
(263. 264) = ILR (1955) Trav-Co 559 = 

1955 Cri L Jour 1531 (DB) ** AIR 1954 
Pal 169 (170) = 1954 Cri L Jour 443 
(HR). (AIR 1942 Pat 489 = 42 Cri L 
Jour 95, Overruled.) AIR 1967 Mad 

445 (449) = (1967) 2 MLJ 392 = (1967) 
Cri LJ 1650 (FB). (AIR 1954 Orissa 183 
(186), Dissent, from.; AIR 1927 Mad 816 

(l).and AIR 1929 Mad 198 ‘ (198) and 
AIR 1951 Mad 500, Overruled.) ** AIR 
1961 Andh Pra 208 (213) = (I960) 2 

Andh \VR 383 (FB). (AIR 1951 Mad 500, 
Not foil.; AIR 1956 Hyd 140, Overruled.) 
** (1964) 66 Pun LR 245 (246) ** 1963 

All Cr R 430 = 1963 All WR (HC) 733 
(734) ** AIR 1962 Bom 8 (11. 12) = 

. 1961 (2) Cri LJ 724 = 63 Bom LR 570 
•• 1962 (2) Cri LJ 439 (440, 441, 442, 

443) = 1961 Ker LT 515 *• AIR 1961 

.Tripura 36 (39, 40) = 1961 (2) Cri LJ 
292. 

[But see AIR 1954 Hyd 215 (216) = 

ILR (1954) Hyd 288 = 1954 Cri L Jour 
1492 ** AIR 1954 Orissa 183 (185, 186) 

= ILR (1954) Cut 215 = 1954 Cri L Jour 

1133.] 

(10) Where no preliminary order at 

all was passed, the Magistrate has been 

held to have no power to apply the 

second proviso to sub-sectioa (4). AIR 
1933 Lah 143 (144). 

[But see 1957 Cri L Jour 682 (686, 687) 
(Rai).] 

(11) Mere act of moving Court not 
enough to seek protection from exemp¬ 
tion from mischief of proviso — Parly 
must be vigilant of his rights and must 
seek protection from Court from time to 
time — In absence of vigilance prelimi* 
nary order passed beyond two months 


of dispossession works out to his dis¬ 
advantage. ILR (1967) Cut 854 = 34 
Cut LT 96. 

(11a) Delay of nearly two years in 
taking proceeding after dispossessing en¬ 
tirely due to complainant's negligence —- 
Complainant could not be deemed dispos¬ 
sessed within . two months preceding the 
order. 1970 Cri LJ 936 (937) (Orissa). 

(12) In calculating the period of two 
months, the period during which one 
parly was restrained by an injunction 
from entering the property by an order 
under Section 144 cannot be excluded. 
AIR 1917 Cal 100 (101) = 18 Cri L Jour 
301 (DB) *♦ AIR 1962 Pal 352 (354) = 
1962 BLJR 241 = (1962) 2 Cri LJ 396 ** 
1961 BLJR 536. 

(13) As against a party, who became 
a contending party within the meaning 
of Section 145 (1). Criminal P. C., on a 
subsequent date, the possession that has 
to be decided is with reference to .such 
subsequent date and possession on a 
date more than two months before such 
subsequent dale cannot permit the opera¬ 
tion of the proviso. It will not be fair 
to apply this Rule, however to 'Cases 
where the person added is added for the 
purpose of completions only and the real 
contending parties are already on the 
record. AIR 1958 Cal 122 (123) = 1958 
Cri L Jour 365 (DB). 

(14) Applicant in actual possession on 
dale of «»rder — Opposite parly claiming 
that applicant was never in possession — 
Question of dispossession of applicant 
docs not arise — Proviso not attracted. 
AIR 1905 Assam 79 (80) = ILR (1963) 15 
Assam 379 = 1965 (2) Cri LJ 464. 

37. "Forcibly and wrongfully”, mean¬ 
ing of. — (1) The dispossession should 
be both forcible and wrongful. AIR 1940 
Sind 33 (36) = 41 Cri L Jour 486 (DB) 
♦* AIR 1955 Andhra 99 (103) = ILR 
(1955) Andhra 271 = 1955 Cri L Jour 
909 (DB) *• AIR 1925 Pat 33 (34) = 
26 Cri L Jour 268 (DB). 

(2) Where a person armed with a 
warrant of delivery of possession makes 
a forcible entry into the properly, it is 
not a case of wrongful dispossession; but 
if the person had only a right to posses- • 
sion and taking the law into his own 
hands makes a forcible entry, it is a case 
of wrongful and forcible dispossession. 
AIR 1926 Bom 91 (92. 93) = 27 Cri L 
Jour 661 (DB). 

(3) The word "wrongfully” means no 

more than "otherwise than in due course 
of law". AIR 1926 Bom 91 (94) =* 27 

Cri L Jour 661 (DB) •* AIR 1927 Cal 
944 (944) = 28 Cri L Jour 245 (DB) 

•* AIR 1960 Pat 505 (506) = 1960 Cri 
LJ 1477 = 1960 BLJR 328. 

(4) In order that a dispossession should 

be held to be forcible, it is enough if 

it is effected by a show of criminal 

force sufficient to intimidate those in 

possession and to deter them from resist- 
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ance. AIR 1921 Cal 553 (554) = 22 

Crl L Jour 637 (DB) •• AIR 1953 Ajmer 
74 (76) = 1953 Cri L Jour 1788 ** AIR 
1947 Mad 133 (134) = 48 Cri L Juur 
435. 

(5) The mere ouster of a person hav¬ 
ing no title to the land, by the rightlul 
own^r, without using anv physical 
violence and by removing things which 
had no right to be on the land, cannot 
amount to an unlawful ' and forcible 
entry on the land. AIR 1940 Sind K)? 
(168) = 42 Cri L Jour 27 (DB) ** AIR 
1954 Orissa 183 (186) === ILR (1954) Cut 
215 = 1954 Cri L Jour 1133 •* AIR 1927 
Cal 261 (262) = 28 Cri L Jour 210 (DB). 

.(6) A casual act of trespass cannot be 
construed to be an act of possession, and 
it would not come under wrongful pos¬ 
session which is implied in the wcjrding 
of the proviso to sub-section (4) of Sec¬ 
tion 145. ILR (1956) 8 Assam 188 (189). 

38. Cancellation of the preliminary 
order — Sub-section (6). — (1) If in the 
course of proceedings the Magistrate 
finds at any stage that there is, or has 
been, no dispute, likely to cause a breach 
of the peace, he should cancel the preli¬ 
minary order and stay all further pro¬ 
ceedings thereon. AIR 1958 All 803 (806) 
= 1958 Cri L Jour 1369 (DB) *♦ AIR 
1952 Mad 531 (Prs 6, 7) = 1952 Cri L 
Jour 1145 ** AIR 1970 Manipur 12 (13) 
= 1970 Cri LJ 57 ** 1968 All WR (HO 
247 (248) »* 1968 Cri LJ 1002 (1003) = 
1968 Jab LJ 389 (391) •* 1967 All WR 
(HC) 144 = 1967 All CH R 130 *• 1965 
Ker LT 1013 (1015) == ILR (1966) 1 Ker 
153 (DB) ** 1962 (1) Cr LJ 271 (272) 

(Assam) ** AIR 1960 Raj 216 (218) == 

1960 Cri LJ 1138 = 1960 Raj LW 37. 

(2) A party to the proceeding is not in 

the position of a plaintiff in a civil suit 
and has no right to require a decision 
On the points in dispute. AIR 1925 Mad 
1252 (1253) = 27 Cri L Jour 9.5 

(1902) 30 Cal 112 (117) (DB) •• 1968 Cr 
LJ 1002 (1003) = 1968 MPLJ 237. 

(3) Sub-section (5) provides for a spe¬ 

cial case In which the parties to the pro¬ 
ceedings and even third parties are given 
the right to show that no dispute exists 
or has existed. AIR 1925 Mad 1252 
(1253) = 27 Cri L Jour 95 •• M907) 5 

Cri L Jour 91 (92, 93) =* 29 Mad .561 

(DB) •* (1921) 25 Cal WN Ivi (Ivi) (DB) 
•• AIR 1932 Oudh 21 (22) = 33 Cri L 
Jour 46, 

(4) The . sub-section does not take 
away the power of the Magistrate to drop 
the proceedings suo motu. AIR 1954 All 
13 (14) * 1953 Cri L Jour 1858 •• AIR 
1964 Mad 1017 (1017, 1018) = 1954 Cri 
L Jour 1568 •• 1962 (1) Cr LJ 27! (272) 
(Assam) ** AIR 1962 Pat 415 (416. 417) 

=• 1962 BLJR 459 * . 1962 (2) Cri LT 
623. 

[See however .41R 19.36 Lah 1012 (1013) 

— 38 Cri L Jour 242.1 


(5) Where on the recen: survey .settle- 

mcni papers, one party was ro. orded in 
exclusive possession over one plot anrl 
the other parly was recorded in exclu 
sive- possession over the remaining, !he 
question of joint possession uili not 
arise, and, therefore, that cannot be a 
ground for dropping the proceeding, AIR 
1962 Pat 415 (410. 417) = 1962 BL./R 

459 = 1962 (2) Cri LJ 623. 

(6) Merely because there has been no 
further violonre it cannot be sa'd that 
there would be no breach of the peate. 
AIR 1947 Mad 133 (134) = 48 Cri L Jour 
435. 

(7) The fact that the evidence add!u<'ed 
hv the parties is equally halanced is iit» 
ground for dropping the proceedings. AIR 
1962 Pat 415 (4171 = 1962 BL.IR 459 ■= 
1962 (2) Cri LJ 623. (Proper «»rd<r to 
be passed in such circumstances is one 
under Section 146 (1).) 

(8) The mere institution of a civil suit, 
or the fact that a rlecision as to pos.ses- 
sion was incldenlallv arrived at in a 
criminal case, or the fact that one of 
the parlies gives .'m undertaking not to 
enter the land does not per se pul an 
end to the dispute likely to cause a 
breach of the peace. AIR 1935 Oudh 255 
(256) = 35 Cri L Jour 464 •* AIR I9i6 
All 12 (13) = 19.56 Cri L Jour 3 ** AIR 
1953 Nag 356 (356. 357) = 1953 Cri L 
Jour 1795. 

(9) When the Magistrate has the guid¬ 
ance of the’ civil Court as to who is 
the person entitled to the properties 
which were attached under Section 14.5, 
he i.s empowered to pass an order drop¬ 
ping the proceedings and an incidiMda! 
<>rder releasing properties in fav<fur 

the party found entitled bv the decisi'-i'. 
of the Civil C<.url. 1963 (I) Cri LJ 697 
(698) = 40 Mvs LJ 749 = 1964 Mad LJ 
(Cri) 60. 

(10) Where during the pendenev of 
proceedings imch-r Section 145, Criminal 
P. C.. one of the parlies had moved ‘he 
Civil Court for an adiudicalion o( the 
rights inter sc in regard to the disputed 
properly and the Civil Court has issii<d 
an injunelion restraining the defeiidaid 
to interfere with the possession of the 
disputed property, there would be no 
iiistification whal.soever for refusing to 
drop further proceedings on application 
being made, and for continuing the p:*r»- 
ceedings under Section 145. ILP (1965) 

17 Assam 439 (441, 442). 

(11) Where each party filed a .state¬ 
ment that that party did not intend to 
break the peace, saying nothing about 
the hitentions of the other party, it was 
held that the.se statements taken logefiier 
could not be held to establish the facts 
required bv this sub-section. AIR 1950 
Cal 71.3 (Prs 30. 62) ^ 1952 (‘.ri L .four 
1411 (DB* AIK 194,3 Cal 559 (560) « 

45 Cri L Jour 1U7 (DB). 
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n‘J( Mere absence of both >he parties 
woulcJ not be a fufTicienl ground for 
dropping the proceedings. AIR 19')2 Mvs 
4 (7) = 1952 Cri L Jour 111 1955 Rai 

LW 536 {536}. 

.;13) Only one partv filing written 
slaioinenl and documents — Magis¬ 
trate must either decide question ' of 
posse.s.slon on basis of written state- 
nicnl and documents filed bv a party, if 
p'.saiblc, or proceed under Section 146 — 
Ficjceedings can be terminated only when 
Ii{‘ is salisficd that there is no apprehen¬ 
sion of breach of peace but not simply 
on griiund of default of parlies. AIR 
1965 Pal 469 (470, 472) = 1965 BLJR 
239 = 1965 (2) Cri LJ 664. 

;14) Parties applying for time alleging 
that Ihev were not ready with their 
do<-iimcn(s so a.s to file written stale- 
nu-nls and affidavits — It cannot be said 
that they did not want to contest the 
proceedings — Hence it cannot be said 
that dispute in re.spect of which prelimi¬ 
nary order was passed had ceased to 
e.xisl — Proceedings should not be drop¬ 
ped. (1967) 33 Cut LT 953 (959) = ILR 
(1967) Cut 669. 

(15) If there 'has been a subsequent 
settlement between the parlies or if the 
pctiljoncr has agreed to give up his right 
lo possession, the proceedings under this 
can be dropped. AIR 1962 Pat 415 (416, 
4171 = 1962 (2) Cri LJ 623 = 1962 
RIJR 459. 

(16) Even where both the parties pre¬ 
sent a joint petition for 'dropping the 
proceedings the Magistrate should* satisfy 
Ihmself that the compromise between the 
parties is a real one and not a device to 
gel the dispute out of Court and fight 
it out in their own way. AIR 1952 Vindh 
Pra 81 (82) = 1953 Cri L Jour 66 
19 .'k') All L Jour 656 (656). 

(17) Where the Magistrate decides that 
the case under Seclion 145 will continue 
and separate proceedings under Sec. 107 
are required, he cannot pass an order 
cancelling his previous order directing 
allachmcnt of property. AIR 1951 Ajmer 
12 (Pr 5). 

(18) The question whether upon the 
materials before him the proceedings 
should be dropped is one entirely within 
the Magistrate’s discretion. AIR 1952 
Vind Pra 81 (82) = 1953 Cri L Jour 66 
** AIR 1924 Mad 795 (795, 796) = 25 
Cri L Jour 978. 

(19) It is not obligatory on the Magis¬ 
trate in case he acts suo motu. to record 
any evidence or to afford opportunities 
to the parties to adduce evidence to the 
contrary. AIR 1952 Mad 513 (Prs 6, 7) 
= 1952 Cri L Jour 1145 AIR 4929 
Cal 328 (329) = 31 Cri L Jour 409 (DB) 
** AIR 1925 Mad 1252 (1253) = 27 Cri 
L Jour 95. 

(20) Where the Magistrate passes an 
order without any materials whatever. 


the order being without jurisdiction can 
be set aside in revision. ILR (1952) 2 
Rai 90 (92) ** (1909) 10 Cri L Jour 560 
(563) (DB) (Cal) ♦* AIR 1924 Pat 689 
(691) = 26 Cri L Jour 105. 

(21) Magistrate deciding that there was 
no likelihood of breach of the peace on 
wrong basis and dropping proceedings — 
High Court can set aside order in revi¬ 
sion. 1962 (1) Cri LJ 271 (272) (Assam). 

(22) Where the Magistrate passes an 

order dropping the proceedings without 
recording any finding that no dispute 
likely to cause a breach of the peace 
existed his order is illegal. AIR 1952 
Trav-Co 531 (534) = ILR (1952) Trav- 

Co 1016 = 1953 Cri L Jour 9 ** ILR 

(1952) 2 Raj 90 (92). 

(23) Neither parties nor any perscTn 
interested, showing that no dispute exist¬ 
ed relating lo land — Magistrate drop¬ 
ping proceeding relying on report of 
Circle Inspector — Order held was not 
lawful. AIR 1966 Tripura 6 (7) = 1966 
Cri LJ 302. 

(24) Parties not called upon to file 
written statements and adduce > evidence 
— .Magistrate making site inspection and 
dropping proceedings on the ground that 
there was no apprehension of breach of 
peace on that date as he found opposite 
party • on the land — Held, that in 
dropping proceedings abruptly in that 
manner he had acted arbitrarily without 
any regard to procedure laid down by 
law. 1962 Ra| LW 384. 

(25) On the making of an order drop¬ 

ping the proceedings, the Magistrate is 
functus officio and has no jurisdiction 
thereafter to pass any order. relating to 
the claims of the parties, or to the dis¬ 
posal of the property or the crops there¬ 
on. AIR 1953 All 341 (Pr 5) = 1953 Cri 
LJ 740 AIR 1957 All 797 (798) = 

1957 Cri LJ 1376 •* 1956 Andh WR 1002 
(1003) ** AIR 1954 Tripura 2 (3) = 1954 
Cri LJ 1336. 

[But see (1902) 2 Weir 108 (108) 

(DB).] 

(26) With the cancellation of the pre¬ 

liminary order the Magistrate becomes 
functus officio except, to pass orders 
necessary to wind up the proceedings, 
and so he ceases to have jurisdiction to 
pass an order that one of the two con¬ 
testants should not interfere with the pos¬ 
session of the other over the property in 
dispute. AIR 1970 Manipur 12 (14) « 

1970 Cri LJ 57. 

(27) The Magistrate cannot simultane¬ 
ously act both under sub-section (5) and 
under sub-sections (4) and ,(&)• Once the 
Magistrate cancels the preliminary order, 
it befits him to ensure that none out of 
the parties arrayed before him gets an 
advantage at the expense of another. The 
ideal step to take on cancellation of 
preliminary order under sub-section (6) 
would be lo restore the parties to the 
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st&tus QUO ante, AIR 1970 Manipur 12 

(14) = 1970 Cri LJ 57. 

(28) It hfts however been held Inat 
after dropping a proceeding under Sec¬ 
tion 145, Cr. P. Code, the Magistrate docs 
not become functus olTicio, but still has 
jurisdiction to pass further orders of an 
ancillary nature in respect of the attach¬ 
ed properly, AIR 1957 Orissa 92 (93) 

1967 Cri LJ 526 ** 1968 Cri LJ 1002 
(1003) = 1968 MPLJ 237 •• AIR 1967 
Orissa 182 (184) = 32 Cut LT 1194 - 
1967 Cri LJ 1549 ♦* (1965) 31 Cut LT 
132 = ILR (1964) Cut 78 ♦* AIR 1963 
AH 148 (152) = (1963) 1 Cri LJ ^99 - 
1962 All LJ 894 •• AIR 1961 Orissa 121 
(122) = 1961 (2) Cri LJ 133 = 27 Cut 
LT 23 ♦♦ AIR I960 Raj 216 (218. 219) == 
1960 Cr LJ 1138 = I960 Raj L\V 37. 

(29) Where the profits, rents or reali¬ 

zations from the attached property are 
in deposit in Court, the proper course to 
adopt, on the cancellation ot the preli¬ 
minary order, would be to keep the 

amount in deposit in Court, until the 
party entitled to it has established h»s 

rights in a proper proceeding. AIR 
Tripura 29 (30) = 1953 Cri LJ n 
AIR 1955 Vindh Pra 45 (45) = 19.^5 

Cri LJ 1641 ** AIR 1925 Mad 327 (328' 
= 26 Cri LJ 512 *• AIR 1939 Oudli 284 
(286) « 40 Cr LJ 930. 

(30) It has been held that after the 

cancellation of the preliminary order bv 
an order under this sub-section, ine 
Magistrate has jurisdiction to place the 
parties, so far as possible, in the 

tion they occupied in relation to the land 
or crops before the order under sub-.^c- 
tion (1) was passed. AIR 1952 Yjndh Pra 
81 (82) = 1953 Cri LJ 66 ** AIR H'oS 
Hyd 263 (264) = ILR (1953) Hvd 3 .j 8 * 
1953 Cri LJ 1630 ** AIR 1951 Nag 201 
(Pr 9) = ILR (1950) Nag 1S7 = ^2 Cn 
LJ 1 (DB) ((’34) 17 Nag LJ 225; AIR 
1925 Nag 297 = 26 Cri LJ 378. Over¬ 

ruled.) *• 1968 Cri LJ 1002 ( 1003 . 1004) 
= 1968 Jab LJ 389 ** AIR 1963 All 148 
(168, 159) = 1963 (1) Cri LJ 399 = 1962 
All LJ 894. 

(31) it has been held that when the 
proceedings are dropped the Magistrate 
can invoke the power conferred bv sub¬ 
section (1) of Section 517. 1057 Cri LJ 
288 (288) (Orissa) •* 1968 Cn LJ 1002 
(1003, 1004) = 1968 Jab LJ 389 ^ AIR 
1967 Orissa 182 (183) = 32 Cut LT 1194 
= 1967 Cr LJ 1549. 

. (32) Where the proceedings are drop¬ 

ped under sub-section (5), the Magistrate 
has no jurisdiction to revive the pro- 
ceedmgs on any ground whatever, nut he 
pan start fresh proceedings if there are 
fresh materials'. suITicient to give him 
Jurisdiction-to do so, AIR 1953 Mad 436 
(437) ^ 1953 Cri LJ 825 •• AIR I9.S1 
Pat 479 (Prs I. 3> = 52 Cn LJ 651 

1923 Cal 314 (314) = 23 Cri U 
tW (DB) •• AIR 1967 Pat 309 (309) 
1967 Cri LJ 1359. 


(33) Under t)ie guise of passing an 

ancillary order the Magistrate cannot 
render the provisions of sub-section (6) 
of Section 145, or of Section 146, nuga¬ 
tory by dropping the proceeding under 
Section 145, and then pass an order for 

the purpose of either handing over the 

property to the parly who, according to 

him was in pos.session prior to the com¬ 

mencement of the proceeding or keeping 
it in charge of a third party Receiver. 
AIR 1959 Orissa 81 (83) = ILR (1958) 

Cut 731 = 1959 Cri LJ 624 ♦* AIR 1961 
Orissa 121 (122) = 27 Cut LT 23 = 1961 
(2) Cri LJ 133. 

(34) When subsequent to the dropping 
of the proceedings under See. 145. Cr. 
P. C. the magistrate passes an ancillary 
order without .proper enquiry ami with¬ 
out finding as to whether a party has 
established hi# possession in such a pro¬ 
ceeding. and the order has the efi’ect of 
putting the parly into possession of the 
disputed properly it would amount to an 
evasion of the provisions of llic Cr. F. C. 
AIR 1966 Orissa 5 (5, 6) = (1965) 31 Cut 
LT 839 = 1966 Cri LJ 38. 

(35) Where the Magistrate finds that 
there were separate disputes between the 
same parties in respect of several parrels 
of disputed pioperty the Magistrate while 
dropping the proceedings should draw 
up separate proc(*edings in respect of the 
various parcels of the disputed property 
and then di.spose of the same in accord-- 
ance with law. AIR 1959 Orissa 81 (83) = 
ILR (19.58) Cut 731 = 1959 Cri LJ 624. 

(36) Magistrate passing order under 
Section 145 (6) even after holding that 
no apprehension of breach of peace 
c.\islcd and no action under Section 14.5 
was called for — Held, Magistrate acted 
illegally and in excess of jurisdiction in 
passing order under Section 145 (6) as 
he ha<i become functus officio on finding 
that no apprehension of breach of peace 
existed. 1966 All WR (HC) 536 = 1966 
All Cri R 318. 

(37) Proceeding under Section 145 at 
the instances of intervener party dropped 
by Magistrate on ground that he could 
not revise or review Board’s decision. 
HeJd, that decision of Board was binding 
only upon those who were parlies before 
it and not upon those who were refused 
hearing. The intervener tenants were not 
parties to the proceedings before Bakasht 
Board. Hence the reason given for drop¬ 
ping proceeding under Section 145. waa 
erroneous. 1960 BLJR 384. 

39. Finality of Ibe preilmlnary order.— 

(1) The preliminary order passed under 
suh-sectirm (1) is final, unless it is can¬ 
celled, the Magistrate has no jurisdiction 
to strike off proceedings on any other 
ground. AIR 1956 All 12> (13) = 1956 Cri 
LJ 3 •• AIR 1926 All 242 (242) = 48 

All 2.58 = 27 Cri LJ 466 ** AIR 1021 
Cal 631 (632) = 22 Cri LJ 484 (UB). *• 
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(2) Once a Magistrate passes an ord«^r 
alter his satisfaction that there was a 
danger of the breach of peace he cannot 
at a subsequent stage, record a contra¬ 
dictory finding. AIR 1956 All 337 (21 
(338) = 1956 Cri L.I 663. 

(3) It is not necessary for the Magis¬ 

trate at the time of the final order to 
come to a finding that there is or was 
no likelihood of a breach of the peace. 
AIR 1953 All 540 (Pr 5) = 1953 Cri I .T 
1266 ** AIR 1953 Hvd 286 (287) - 1953 
Cri LJ 1862 = ILR (1953) Hvd 173 ** 
AIR 1952 Cal 713 (Prs 30. 62) = 1952 

Cri LJ 1411 (DB) ** 1964 Cur LJ 400 = 
66 Pun LR 963. 

(4) Where the Magistrate orders the 
Sub-Inspector of Police to enquire and 
report and attach the property in dis¬ 
pute if there is an apprehension of the 
breach of the peace and % Sub-Inspec¬ 
tor attaches the property accordingly, the 
subsequent proceedings are without juris- 
<lii lion and can be dropped at any stage 
AIR 1952 AH 186 (Prs 6, 9) = 1952 Cri 
LJ 379. 

(5) Finality of the preliminary order 
— Older open to challenge before a 
Court of competent jurisdiction — There 
can be no presumption in favour of the 
successlul parly in Section 145 proceed¬ 
ing that he continued in possession. AIR 
1968 Orissa 36 (41. 42) ^ 33 Cut LT 974 
= 1968 Ci LJ 336. (AIR 1947 Lah 173, 
Diss.). 

41). ‘‘Any other p«rson Interested”. — 

(1) The “person interested” who is en- 
ablotl under sub-section (5) to show that 
no dispute exists or has existed does not. 
become a “parly” to the proceedings. 
The Magistrate cannot, therefore, pass 
the final order under sub-scction (6) in 
his favour. (1903) 30 Cal 155 (199) (FB) 
** AIR 1918 Cal 117 (118) = 19 Cri LJ 
6.53 (DB). 

(2) After the contesting parlies have 
compromised and there is no danger of 
a breach of the peace, a third person will 
not be allowed to intervene. 1939 Nag 
LJ 197 (198). 

(3) A tenant of part of the property in 

dispute is a person interested within tlv 
meaning of sub-section (5). (1910) 11 

Cri LJ 371 (371) = 37 Cal 285 (DB). 

(4) Person claiming to be in actual 
possession of disputed properly is 'per¬ 
son interested’ within meaning of Sec¬ 
tion 145 (5). 1967 All WR (HC) 570 « 
1967 All Cri R 370. 

(5) Dispute concerning wakf properties 
in Mysore State — Proceedings under 
Section 145 — Mysore Muslims Wakf 
Board is party interested in wakf and is 
entitled to be impleaded in proceedings. 
AIR 1962 Mys 128 (129, 130) = 1962 (2) 
Cri LJ 77 = 40 Mys LJ 518. 

41. Order under this section. ^ (1) 
Continuance of breach of the peace is 
not necessary for passing of the final 


order. AIR 1947 Mad 133 (134) *= 48 

Cri LJ 435 ** (1962) 2 Mad LJ 99 (100) 
^ 1961 Mad WN 709. 

(2) It is not necessary for the Magis¬ 

trate to record in the final order, a find 
ing as to the likelihood of a breach of 
the peace. (1940) 71 Cal LJ 152 (15a) 

(pBl «=* AIR 1925 Oudh 60.5 (606) = 26 
Cri LJ 1581. 

(3) The Magistrate should give a defl- 
nite finding as to which of the parties 
was in possession of the subject of the 
dispute on the date of the preliminaiy 
order. AIR 1923 Mad 24 (24. 25) = 24 

** 7 Cri LJ 336 (337) 

(DB) (Cal) ** air 1923 Mad 180 (181) 
- 24 Cri LJ 64 AIR 1965 J and K 69 
pO) = 1965 Kash LJ 16 1985 (2) Cri 

LJ 209 ** air 1965 Tripura 41 (42) - 
1965 (2) Cri LJ 809. 


(4) The judgment of the Magistrate 
must be self-contained, so self-contained 
that the flnding with regard to pos.ses- 
Sion can be sustained bv a bare perusal 
of it. It is not siiiTicient if the order 
merely states that possession has been 
proved nor is it sufficient if it stales 
that the evidence which has been first in 
the rase was not satisfactory on that 
point. 1967 Cri LJ 1726 (1727) = (1967) 
2 Mys LJ 255. 

(4a) If the Magistrate does not lake 
care to consider Ihc intrinsic merit of 
the affidavits filed by parties specially 
with reference to the fact of possession 
and it appears that he did not apply his 
mind^ to the material before him in a 
judicious manner his order is liable to 
be set aside being not in accordance witi* 
law. (1969) 35 Cut LT 333 (335). 

(5) Under the provisions of Section 145 
finding about the merits cannot be given 
till both parties have led their evidence, 
unless of course the Magistrate under 
sub-section (5) of Section 145 comes to 
the conclusion that no dispute as alleged 
bv a party exists in which case the 
Magistrate shall cancel his preliminary 
order. AIR 1965 J and K 69 (70) = 1965 
Kash LJ 16 = 1965 (2) Cri LJ 209. 

(6) Magistrate in his order stating that 

from statements of witnesses of both 
sides, facts could not be correctly ascer¬ 
tained — Magistrate discussing other- 
materials on record but not stating vhs 
tacts could not be so ascertained — Such 
bare statement does not indicate that he 
applied his mind to contents of affidavit* 
of parties. AIR 1967 Pat 223 (224) 

1967 Cr LJ 907 (DB). 

(7) The finding that a certain party 

was in possession should be supported 
by a statement of the reasons which 
have influenced the Magistrate in coming 
to such a conclusion. AIR 1956 All 297 
(303) = 1956 Cri LJ 561 (DB) •* AIR 
1925 Cal 1040 (1045) ^ 26 Cri LJ 915 
(SB) ** 31 Cut LT 761 * ILR (19«5) 
Cut 89 *• 1962 (2) Cri LJ 567 (558, 

559) (Manipur). 
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(8) An order ot' a Maj^istrate under 
Section 145 (4) which does not give an> 

'reasons for the order cannot be uphold 
merely because the ‘Magistrate chose lo 
make the order in Form 22 of Sch. V <»f 
the Code of Criminal Procedure. AIH 
1956 All 297 (304) = 1956 Cri LJ 561 
me). (1951 All WR- (HC) 507 and AIR 
1932 All 325= 33 Cri LJ 157, Overruled.) 
*• AIH 1955 All 257 (258) = 1955 Cri LJ 
760. 

(9) A finding arrived at by misreading 
certain documents and by relying upon 
certain passages in documents which do 
not refer to the property in dispute is 
bad in law. AIR 1947 Pat 175 (177) = 
48 Cri LJ 683. 

(10) The Magistrate has no general 
powers to pass any final order except as 
provided by sub-section (6). (*G8) 9 Sulh 
WR (Cr) 20 (21) (DB) •* AIR 1915 Bom 
98 (98) = 16 Cri LJ 434 (DB) ** (19051 
2 Cri LJ 552 (554) = 32 Cal 602 (DR) 
** (1913) 14 Cri LJ 138 (139) (Lah). 

Ill) Order under Section 145 (6) can 
be passed only in respect of property of 
which dispossession is alleged. AIR 1964 
Rai 81 (83) = 1963 Raj LW 543 = 1964 
in Cri LJ 429. 

(12) The final order should accurately 

specify the properly dispute with 

boundaries, descriptions, etc., in respect 
of which it is passed. .\IR 1920 Cal 904 
(90.5)= 22 Cri LJ 385 (DB). 

(13) The Magistrate has no jurisdictioo 

to pass a final order in respect^ of lands 
not covered by the preliminary order nor 
in respect of any moveable property. AIR 
1939 Pat 565 (566) = 40 Cri LJ 629 
AIR 1947 Pat 175 (176> = 48 Cri LJ 
683 •• AIR 1927 Nag 333 (334) = 28 

Cri LJ 687 (688) •* (19071 6 Cri LJ 291 
(292) = 4 Low Bur Rul 65 AIR 1969 

Manipur 52 (65) = 1969 Cri LJ 985. 

(Final order including properly not in¬ 
cluded in preliminary order — Order 
liable to be set aside.) ** (1967) 1 Mad 
LJ 143 ** 1963 (1) Cri LJ 545 (546) = 

(1962) 2 Mad LJ 150. 

(14) .If, the order is passed in respect 
of both moveable and immovable pro¬ 
perty, only that part of the order which 
relates to immovable properly is valid. 
AIR 1917. Pat 183 (185) = 18 Cri LJ 
756 (DB). 

(16) Where the final order relates only 
to a portion of the Innd.s included in the 
preliminarv order the final order is not 
bad. AIR 1953. Orissa 99 (101) = ILR 

(1961) Cut 576 = 1953 Cri LJ 737. 

(16) Where the lands are distinguish- 
alfie and the evidence ol possession ad¬ 
duced in relation to them is easily separ 
Able,: the’ ' Magistrate's order with regard 
to the land of which possession has been 
fdti|id ^Ith the part.y and which really 
comda within the ambit of the proceed' 
inga can be sustained and only the find¬ 
ing, which relates to land which Is in 


excess of the proceedings may be vacat 
ed. AIR 1947 Pal 175 (176) = 48 Cri LJ 
683 *• AIR 1959 Pat 196 (198) = 37 Pat 
1227 = 1959 Cri LJ 634 (DBj. 

(17) Both parties claiming that the dis¬ 
puted plot was part of their undisputed 
plot — Magisliale had to decide the 
guosUon only as regards the possession 
of attached plot. 1968 AH Cri R 515 (618) 

= 1968 All WR (HC) 808. 

(18) An order in favour of a person 
who was not a party to the proceedings 
or who, though made a parly, disclaims 
any interest ip the disputed property is 
without jurisdiction. AIR 1939 Pat 187 
(187) = 40 Cri LJ 220 ** AIR 1947 Pat 
175 (177) = 48 Cri LJ 683 ♦* AIR 1936 
Oudh 188 (189) = 37 Cri LJ 10.58 

(19) Orders to be passed by Maglstval#* 
himself and not left to the clerk. AIR 

1964 J and K I (3. 4) = 1964 (1) Cri 

LJ 37 = 1963 Kash LJ 108 

(20) Use of Form .No. 22 in Sch. ',V 
not obligatory. AIR 1918 Cal 901 (903) = 

18 Cri LJ 1024 (DB). 

[See also AIR 1956 All 297 (301) = 

1956 Cri LJ 561 (DB).] 

(21) Order drawn up in Form XXII of 
Sch. V is a final order which is required 
to be drawn up not necessarily to cm 
body decision but to embody directions 
of Magistrate to parties concerned. AIR 

1965 Guj 158 (163) = (1965) 6 Guj LR 
14 = 1965 (2) Cri LJ 91. 

(22) Magistrate holding proceedings 
alone can pronounce final order — No 
delegation to successor Magistrate in 
case of his transfer pcrmi.s.siblo — Order ' 
of S. D. M. recalling proceedings from 
successor Magistrate and tj aiisferring 
same to another Magistrate— Not illegal. 
1969 Gri LJ 1315 (1317) = 1969 BLJR 
342 (DB). (AIR 1948 Mad 510, Dissented 
from.) 

* (23) Proceedings under Section 145 — 
Certain orders passed behind the back of 
a party — Such orders are without juris¬ 
diction and are nullities — Such orders 
can be ignored by* the Magistrate in the 
very proceedings and he can proceed 
with the case. (1966) 32 Cut F,T 659. 

(24) Land attached pending proceeding 
under Section 145 —• Proceedings under 
Section 145 decided — Magistrate passing 
order directing superdar to deposit cer¬ 
tain amount towards profits utilised by 
him, arising out of attached land — 
Order is without jurisdiction — Amount 
due can be determined only in civil 
Court, 1968 Cri LJ 1531 (1632) = 1966 
All LJ 792. 

(25) Where, in an auction held for 
settlement of land attached under S. 145 
(4). the highest bidder deposited certain 
amount as earnest money but defaulted 
in payment of the balance and the 
Magistrate ordered forfeiture of the ear 
nest money. 

Held, that as there was no provision of 
law. nor any term in the bid-sheet or in 
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the order of settlement, to the effect that 
the Magistrate could forfeit the earnest 
moncY on non-payment of the balance, 
tlio order of forfeiture was incorrect and 
liable to be set aside. 1961 (2) Cr LJ 542 

(1) (542) = 1961 BLJR 348. 

42. ‘‘Declai'e that such person is en¬ 
titled to possession” — Sub-section (6). 
— (U The Magistrate should declare 
that the person found to be in posse.s- 
sion on the date cf the preliminary order 
is entitled to the possession of the pro- 
perlv until evicted in due course of law. 
1957 Cri LJ 682 (688) (Raj) ** .AIR 1946 
Pal 330 (33.5) = 47 Cri LJ 328 (DB) ** 
AIR 1964 Ker 308 (308, 309) = 1964 (2) 
Cri LJ 682 = 1964 Ker LT 179. 

[Sec al.so AIR 1936 All 177 (178) = 37 
Cri LJ 215. (Party ordered to be put in 
possession — Order based on revenue 
Court’s order in mutation proceedings 
regarding same property — Magistrate 
held could not direct party to be put in 
po.sse.ssinn.)] 

(2) Where the case of *A’ party, which 
is being treated as in possession, has al¬ 
ways been that they arc in actual pos¬ 
session of the property in dispute and 
that the ‘B’ party has no possession the 
final order should declare ‘A’ party to be 
in possession, and not that "No. 2 of 
'.A' party to be entitled to the possession 
of the disputed properly until evicted 
therefrom in due course of law”. AIR 
1964 Ker 308 (308, 309) = 1964 Ker LT 
179 = 1964 (2) Cri LJ 682. 

(3) The Magistrate has no jurisdiction 
lf» oiflcr that one party should be in 
possession throughout the year but that 
during certain seasons he should be in 
ioint possession with the other party. 
AIR 1926 Cal 1022 (1025) (DB). 

(4) The Magistrate cannot order that 
one party should be in possession until 
he reaped the harvest and then surrender 
possession to the other party. ('78) 1 Cal 
LR 136 (139. 140) (DB). 

(5) Having found possession with one 
party the Magistrate cannot declare pos¬ 
session of a portion only of the property 
leaving out the other portions for path¬ 
ways. (1913) 14 Cri LJ 391 (392) (DB) 
(Cal). 

(6) The Magistrate cannot permit the 

other parly to cultivate the land pend¬ 
ing establishment of his possessory rights 
or order division of the crops on the 
land. (’72) 18 Sulh WR (Cr) 27 (27) 

(DB) ** (1908) 8 Cri LJ 387 (388) (DB) 
(Cal). 

(7) The. Magistrate cannot award com¬ 
pensation to a party on account of loss 
suffered due to his inability to harvest 
crop by reason of the proceedings under 
this section. AIR 1949 Assam ..48 (Pr 2) 
= 50 Cri LJ 1002. 

(8) Under the section the Magistrate is 
not competent to call upon a party to 


abstain from any act. AIR 1953 Vindh 
Pra 25 (27) = 1953 Cri LJ 1198. 

(9) The Magistrate^ can find possession 
of the property restricted in its enjoy¬ 
ment by a right of way over it in favour 
of the other party and declare such res¬ 
tricted possession. AIR 1924 Bom 452 
(453) = 26 Cri LJ -772 (DB). 

(10) A declaration of a right to pos¬ 
sess a temple subject to performance of 
puja in it by the other party is permis¬ 
sible. AIR 1917 Mad 840 (841). = 17 Cri 
LJ 235. 

(11) Order directing division of the 
land between the parties at the discre¬ 
tion of the Magistrate is not an order 
contemplated under Section 145 (6). AIR 
1954 Assam 83 (83, 84, 85) = ILR (1953| 
5 Assam 243 = 1954 Cri LJ 721 (DB). 

(12) It is not open to a Court acting 
under Section 145, Criminal P. C.. to 
convert itself into an execution Court to 
the convenience of the parties. AIR 1957 
All 797 (799) = 1957 Cri LJ 1376. 

(13) Where during the pendency of 
proceeding under Section 145 in respect 
of certain land, the Civil Court in pursu¬ 
ance of a partition decree granted deli¬ 
very of possession of a portion of the 
land to one of the parties, holding that 
opposite party were mere farzidars having 
no right of possession over the disputed 
land: 

Held, that it could not be said in the 
facts and circumstances of the case that 
the opposite party or their successors in 
interest had a bona fide claim over the 
disputed land. 1959 Pat LR 21 (23) (DB). 

43. Evicted In due course of law. — 

(1) A final order Under sub-s. (6) is in¬ 
tended to be effective only up to the time 
a competent Court takes seisin of the 
matter and passes an order of delivery of 
possession to the successful party to the 
proceedings, or passes such orders as 
may be necessary for the protection of 
the property AIR 1959 SC 960 (966) » 
1959 Cri LJ 1223 •* AIR 1949 All 203 
(204) = 50 Cri LJ 257 •• (1967) 10 Law 
Rep 798 (Mys). 

(2) The order should be passed by a 
Court acting under statutory authority to 
award possession. An order of the settle¬ 
ment officer merely recording - possession 
is not such an order. AIR 1917 Pat 220 
(220) = 18 Cri LJ 682. 

(3) The decree or order of eviction 
passed by a' Revenue Court or^ any statu¬ 
tory authority other than ,a civil' Court 
is also one passed “in ' due' course of 
law.” AIR 1954 Orissa 129 (129. 130) = 
ILR (1953) Cut 267 (DB) •• AIR 1«68 
Orissa 36 (40, 42) = 33 Cut LT 974 = 
1968 Cri LJ 336. (Eviction contemplated 
by the section is not confined to . one 
through a Civil Court.) •• AIR 1967 
Orissa 110 (112) = 33 Cut LT 688 «= 
1967 Cri LJ 1036. 

(4) An order for redelivery of POSSM- 
sion of the disputed property under Sec* 
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•Section 145 ^ Nofc 43 (cOntd.) 
tion 144,1 C. P. C. amounts to ejectment 
of opposite party 'in clue course of law’. 
1968 AU WR (HC) 444 (446). 

, (60 When the Criminal Court has 
under Section 522 ordered the opposite 
party tp be put in possession of the pro¬ 
perty in dispute, that amounts to the ap¬ 
plicant’s eviction in due course of law. 
AJR 1953 AU 684 (685) « 1953 Crl U 

1W8. , 

(6) The term 'ovicted” applies to cases 
where a person " "in possession” is found 
to be disentitled to possession altogethei 
as well as to cases where he is. found dis¬ 
entitled to the e:clcnt of “ possession 
awarded to him by the Magistrate. AIR 
1920 Mad' 209 (211) = 21 Cri LJ 73 
(DB). 

(7) It Is not enough if the unsuccess¬ 
ful party to the proceedings succeeds in 
getting a suit for confirmation of posses¬ 
sion filed hv the other party dismissed; 
his remedy is to bring a suit for recovery 
of possession. (’69) 11 Suth WR (Cr) 43 
(44) = 3 Beng LR (AC) 57 (DB). 

(8) Even though a property may be in 
custodia legis on attachment under Sec> 
tion 146, (4), a subsequent delivery of 
possession by the Civil Court on such 
property can be effective. 1959 Pat LR 
21 (26) (DB). 

(9) If the party has already obtained 
posse.ssion in due course of law, it will 
not’^ie proper for the Magistrate to re¬ 
fuse to recognise such possession and 
again drive that parly to the very Court 
or authority from whom he obtained 
possession. ILR (1959) Cut 7 (11, 12) •• 
1967 All WR (HC) 704. 


44. Restoration of possession. — (1) 
words "and when he proceeds under 
the second proviso to sub-section (4), 
restore to possession the party for- 
clbly and wrongfully dispossessed^’, in 
•^-section (6), enables the Magistrate 
now to put Such person in actual pos¬ 
session. AIR 1927 Mad 304 (306). 

(2) It is not necessary that . an order 
fw restoratibn of possession should form 
part of the order declaring a person, dis- 
P®?®essed within two months, to be cn- 
to ik»ssessi6n. AIR 1952 Cal 713 
(Pus 61i 62) *= 1952 Cri LJ 1411 (DB). 

j (3). Without a clear finding by the Ma- 
***“’®te that thb applicant was dispossess- 
cfl, within two months neat before the 
on which the- proceedings were 
started,, no order for restoration of pos- 
-can be made. ILR (1956) Patiala 

(4) Restoration of attached properly — 
, ^^^^Pccspn named in memorandum of at- 
uKipmentr from whose possession proper- 
Mt*ched ^ Property to be retained in 
cutody of Court —- Parties to be direct- 
declaration of title. 1968 Cri LJ 
„ 1968 «PLJ 237; 

ttrbperty under Sec. 
— Property in custody of 


LJ 
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Court — Decree declaring tlllfe — Nc 
other decree for possession tlecessary 
1968 Cri LJ 1002 (1004) = 1968 MPLJ 

237. 

(6) Sub-Divisional Officer is npt autho¬ 
rised to pass an order for restoration ot 
possession of any land in favour of any 
aggrieved party and that with the help of 
police force — A Magistrate cannot mix 
up judicial functions with his executive 
functions. AIR 1967 Pat 319 (320) 

1967 Cri LJ 1363. 

44A, — Power to award costs — See 
s. 148. 


45. Effect of order under this section. 

U) An order under this section is 
final and conclusive and is intended to be 
effective until the party in whose favour 
the order is made is evicted in due 
course of law. AIR 1921 Oudb‘'119 (119) 
*= 22 Cri LJ 384 •* AIR 1932 Cal 29 
(31) •* 1968 All WR (HC) 444 (446) *• 
AIR 1968 Orissa 36 (40) = 33 Cut LT 
974 = 1968 Cr LJ 336 •* 1967 BLJR 
600 = ILR 46 Pat 551 (DB). (Finding is 
conclusive only so long as there is no 
contrary finding of civil Court.) •• 1966 
Cri LJ 339 (1) (339) (Pat) *• (1963) 65 
Punj LR 526 (527) = 1963 Cur LJ 137. 
(AIR 1947 Lah 173, Diss. from-) ** AIR 
1960 All 573 (578) = 1960 All LJ 314. 
(Final order is provisional and subject to 
final adjudication of rights ,of parties by 
civil Court. Overruled on another point 
in AIR 1962 All 248.) 

(la) Final order under — During pen¬ 
dency of proceedings under Section 145, 
Revenue Court rejecting the prayer for 
ejectment of opposite parties granting a 
declaration that parties were co-bhumi- 
dars — Final order under Section 145 
(6) holding opposite parties in posses¬ 
sion on date of preliminary order and 
directing release of properly from attach¬ 
ment in their favour, does not come to 
an end by reason of decree of revenue 


Court. 1970 Cri LJ 770 (771) (AH). 

(2) The remedy of the unsuccessful 
party is to file a civil suit. AIR 1936 All 
322 (324) = 37 Cri LJ 694 •* AIR 1936 
Cal 659 (661) = 38 Cri LJ 79 (DB) •• 
ILR (1966) Cut 661 (671) •* 1961 (2) Cr 
LJ 880 (883) ,(DB) (Pal) •• AIR 1960 
Raj 196 (200). 

(3) Order under Section 145 — Dispute 

taken by party adversely affected to 
Civil Court — Temporary injunction by 
Civil Court stopping other party from 
taking possession according to order of 
Magistrate — Order of Magistrate though 
valid cannot be enforced so long as in¬ 
junction is in force. AIR 1962 AH 68 
(70) = 1961 All Cr R 364 1962 (1) 

Cri LJ 116 •= 1961 All LJ 802. 

(4) If tho parties to the two sets of 
proceedings are the same or derived 
their mterwt from the same parties, the 
order in the previous proceedinmoiopera- 
tes as a bar to the instituHon of fresh 
proceedings. AIR 1939 Pat 611 (618) «• 
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41 Cri LJ 191 (DB) ♦* AIR 1958 Pat 222 
(222) = 1958 Cri LJ 552 ** 1968 BLJR 
461 (463) *♦ AIR 1967 J and K 129 (130) 
= 1967 Hash LJ 24 = 1967 Cr LJ 1508 

1961 (2) Cri LJ 650 (652) (Manipur). 

(5) If the parties to the fresh proceed¬ 

ings are not the same, the Magistrate 
can initiate fresh proceedings. AIR 1946 
Pat 330 (333) = 25 Pat 19 = 47 Cri LJ 

328 (DB) ** AIR 1938 Pat 1 (4) = 39 

Cri LJ 268 ** AIR 1935 Cal 494 (494) 

(DB). 

[But see AIR 1943 Oudh 229 (231) = 
44 Cri LJ 459 *♦ AIR 1941 Pat 607 (608) 

= 42 Cri LJ 791 ** AIR 1929 Pat 505 

(506) = 30 Cri LJ 840.] 

(6) The practical result of order of the 
Magistrate > is to enable the successful 
party to take possession of the property. 
AIR 1943 .Oudh 229 (231) = 44 Cri LJ 
459 ** (1908) 7 Cal LJ 547 (551) (DB). 

[See however AIR 1915 Cal 816 (818) 
:= 22 Cri LJ 415 (DB).] 

(7) The Magistrate should enforce his 

order against persons disobeying it either 
1)V instituting proceedings against them 
under Section 188, Penal (lode, or by 
proceedings under Section 144 or S. 107. 

AIR 1939 Pat 611 (618) = 41 Cri LJ 191 

(DB) *• AIR 1943 Oudh 229 (231) = 44 
Cri LJ 459 ** AIR 1941 Pat 607 (608) 

42 . Cri LJ 791.‘ ■ 

(8) If there has been a ppevious attach¬ 

ment under Section 145 (4), then the 
order under Section 145 (6) amounts to 
a confirmation of the dispossession of 
one parly and declaration of the' other 
party to be entitled to possession. AIR 
lOaO Pal 116 (123) = 1956 Cri LJ 543 

(DB). 

(9) An order of the Criminal . Court 

under Section 145 U6) having been passed 
in the presence of the parlies, must be 
deemed to have been duly promulgated 
within the meaning of Section 188, Peniil 
Code, qua (he parties to the litigation in 
the Court. AIR 1955 AH 423 (425. 429, 
431) = ILR (1955) 2 All 547 = 1955 
Cri LJ 1111 (DB) *♦ AIR 1967 All 579 
(580) = 1967 All LJ 267 = 1967 Cri LJ 
1586. 

(10) Petitioner in possession under a 
registered lease deed — Respondent 
directed not to disturb possession but to 
file a civil suit — During pendency of 
civil suit respondent alleged to have 
again disturbed possession of lessee 
Remedy contemplated in such circum¬ 
stances is not one under Section 145, 
Criminal P. C., but under relevant provi- 
dons of the Penal Code as for instance 
Section 188, Penal Code. 1964 Mad LJ 
(Cri) 343 = (1964) 1 MLJ 440. 

(11) Violation of order under Section * 
145, Cr-^'P. C;, without prohibitory order 
— Section 188, Penal Code, is not atlract- 
?d. AIR 1965 Assam 29 (30) = 1965 (1) 
Cri LJ 424. 


(12) It is the right and duty of the 
Magistrate to give due respect' to an 
order of his own Court in a prior pro¬ 
ceeding under Section 145 and' to see 
that is obeyed and enforced. The part} 
cannot be said to be raising a bona fide 
dispute regarding possession by disobey- 
ing earlier order of the Magistrate's 
Court which is still in force. An order 
such as one under Section 144 Cr. C. 
or that he should be prosecuted under 
Section 188 Penal Code, can straightway 
be passed against him. 1966 Cri LJ 1080 
(1086) = (1965) 2 An WR 237. 

(13) If an order under Section 145 is 
disobeyed and it “causes or tends to 
cause a riot or affray" the person dis¬ 
obeying such order ought to hie punished 
as the object of the order is to prevent 
breach of the peace. But before a person 
can be punished for disobedience of- an 
order under Section 145, Cr. P, Code, 
there should be evidence that this act of 
disobedience caused or tented to cause a 
riot or affray. (1970) 1 Mad LJ 58 (59) 
= 1969 Mad LW (Cri) 210 (2). 

(14) Violation of prohibitory order 
under Section 145 — Magistrate may 
prefer complaint under Section 188 
Peoal Code — He cannot take cogniz-* 
ance himself. AIR 1970 Pat 102 (103) = 
1970 Cri LJ 484. 

(15) Injunction order — Disobedience 

of, on strength of Cr. Court’s order 
under S. 145, Cr. P. C.— Note .justified— 
So long as injunction order is in force, 
finding of criminal Court under Section 
145 is of no consequence. AIR 1961 Madb 
Pra 9 (10) = 1962 Jab LJ 487.„ ,, 

(16) A final order under this section 

does not in any manner affect the rights 
of the parties. (1901) 25 Bom, 179 (184) 
(DB) »• AIR 1933 Lah 4b9 (412) 34 

Cri LJ 342 ** AIR 1923 All (78)r 

(DB) •• AIR 1960 Assam 111 (114) (SB).. 
(AIR 1955 Assam; 156, Overru^i) 

(17) A~ final order under f.tbis section 

does not' give rise to a presumption in-ia 
Civil Court, in favour of the . successful 
party. AIR 1923 Pat 401 (402) •♦ AIR 

1959 Pat 406 (407) (DB) AIR 1956} 

Manipur 42 (44) •* AIR 1915 Mad 926 
(926) (DB). ?/ , , 

[See however AIR 1947 Lah 173 (174).] 

.(18) A finding of a Criminal Court in 
proceedings under Section 145 on the 
question of possession is not binding in 
a Civil suit subsequently filed by ope^ 
of the parties against the other, so as to 
preclude the- Civil Court from* going Into 
the question -of possession. 1963 (1) ‘Cri 
U 345 (345f 346) (All) •• AII^ 1W7 

Orissa 39 (41) = 1967 Cri LJ 395*; ILR 
(1966) Cut 329 AIR 1960 All ’ 573’ 
(578) = 1960 All LJ 314. (Overruled 
another point in .AIR 1962 All 246.) 

1960 All U 145 ;(146). (It can onlv be 
admissible a® a piece of evidence.) 

AIR W69 Pat 317 (320) * 1969 . Cri LJ 

1'- i 



^ [The Jpods Qf] Cri^iinal Frocedupc, 1898 


[S 145 N 45A-46] 


Section 14 s .Note 4& (could.) 

^197 (Pat), (judgment ot‘ High Court in 
‘.pre^ous criminal case — Use by Court 
to prove possession of land of, Evidence 
quantum vaicbat relevant under Section 
IS, Evidence Act.) 

(19) It is not necessary for the unsuc¬ 

cessful party to the proceedings to sue to 
vacate the order of the Magistrate. AIR 
1924 -Mad 224 (225) (DB) ** (1912) 14 
Ind Gas. 566 (567) ^ 1912 Pun Re No. 

84 (DB). 

(20) The . onus is, on. the unsuccessful 
party to show that he has a better title 

the broperly than the person whose 

g ossession has been declared by the Ma- 
istrate. 'AIR 1923 PC 128 (130) ** (1902) 
29 Cal 187 (199) = 29 Ind App 24 (PC) 
•• AIR 1919 Cal 672 (673) (DB) (1900) 
27 Cal «43 (947)= 27 Ind App 136 (PC). 

(21) The order of the Magistrate is 
admissible in evidence in the subsequent 
civil suit to prove the fact of the dispute, 
to show how it was settled, who were the 
parties thereto, and who was placed in 
possession bv the Magistrate. (1902) 29 
Cal 187 (198) = 29 Ind App 24 (PCI •* 
AIR 1927 Cal 701 (702) = 28 Cri LJ 827 
(DB) •♦,.AIR 1930 Cal 460 (452) (DB) 

** 1960 All LJ 145 (146) = 1960 All WR 
(HC) 98.! 

(22) The findings of the Magistrate on 
questions of fact relating to possession 
are inadmissible. AIR 1939 Lah 188 (190) 
f* AIR 191i6 Cal 582 (592) (SB) ** AIR 
1930 Ca! 450 (452) (DB). 

',(23).. An order under, sub-section (6) 
disposs^sing a person will not be a 
ground‘fo.r a suit under Section 9 of the 
Specific Relief Act. (1908) 7 Cal LJ 547 
(550, 551) (DB). 

(24) Where the dispossession Occurred 
long before the institution of the pro¬ 
ceedings, an ot'der imder this section will 
not’be a-bar *10 a suit under 'Section 9 of 
the Specific Relief Act. (1908) 30 All 331 
(333) (DB) •• (1873) 20 Suth WR 12 
(12) (DB)/** AIR 1929 Rang 21 (22). 

(25) The Magistrate hhs no power to 
review the final order passed by him 
under sub-section (6). AIR 1935 Rang 
447 (447) = 37 Cri LJ 92 AIR . 1953 
Orissa 28b (282, 283) = ILR (1953) Cut 
311 =i. 1963 Cri LJi 1726 (DB) *• (1908) 

7 Cri U 401 (403) « 35 Cal 350 (DB). 

(26V The Magistrate can at any time 
correct, I clerical or- arithmetical mistakes 
fflitha. order pr erroia arising therein 
from, any accidental slip or omission. 
^R 1018 Cal 472 (472), 18 Cri LJ 995 

Andh WR 124 . (125J» 
AIB 4 .1918, Cal 288 (238> = 19 Cri LJ 
732 

(27) The final order passed under this 
Motion,;iioes not- amount to a ‘‘judgment” 
m. a. trial.,AIR 1946 Mad 510 (511) ^ ILR 
(4940y.iM^ 293 = 49 Cri LJ 764 •• AIR 
1958 OriassF.'281 <1282) = ILR (1953) Cut 
«4. 1953 Cri LJ 1726 (DB). 


(28) The action of a Magistrate in pro¬ 
nouncing in Court the order of his pre¬ 
decessor under Sec. 145 (6), which had 
been written and signed by the ■ latter 
when he was in olTice. is not illegal. AIR 
1948 Mad 510 (512) = ILR (1949) Mad 
293 = 49 Cri LJ 754. 


_ (29) The fact that a proceeding is pen¬ 
ding under this section is no, bar to the 
Magistrate deciding, in a case of rioting, 
who was at that time in possession of the 
subject of dispute. AIR 1926 .Cal 945 (946) 
= 27 Cri LJ 975 (DB). 


(30).,Defendants first party who were 
second party in proceedings under S. 145 
declared entitled to possession of land 
in proceedings under Section 145 — In 
suit for recovery of, possession of land, 
order under Section 145 given as cause of 
action — Held defendants were not joint 
tort-feasors. 1966 Cri LJ 1098 (1099) = 
1966 BLJR 1009 (DB). 


(32) Finding of possession in favour 
of accused not in conformity with sub¬ 
section (4) and 2nd proviso thereunder 
— Such finding wouid not be binding as 
to the question of possession of disputed 
land in criminal case for theft of stan.i- 
ing crop on disputed land. AIR 1966 
Orissa 186 (188) = 1966 Cri LJ 1039 = 
32 Cut LT 175. 

(32) A person who, has in his favour 
an order under Section 145 Cr. P. C. 
stands on a better footing than a person 
who merely makes a payment under Sec¬ 
tion 14 (2) of U. P. Z. A. & L. R. Act 
(1951), without having a right to do so. 
1968 All LJ 1133 (1138) (DB). 

(33) Merely because final order 

under Section 145 Cr.^- P. C. had been 

passed after the institution of civil suit 
for declaration of title and recovery of 
possession, it, will not be opep.. to , the de¬ 
fendants, "wb.b were on the losing side 
in the proceeding,,.,to contend that theic 
title was not affected even after three 
years of the order of criminal Court. 
(1967) ILR 46 Pat 1103 (1118) (DB). 

4SA. Effect of an order under this sec¬ 
tion on limitation. — See notes on - Arti¬ 
cles 64 and 65 of Limitation Act ,'(1963). 

46. Persons bound by the order. ^— ( 1 ) 
All persons concerned in the dispute who 
had notice of the proceedings are bound 
by the order though they are not parties. 
1954 Raj LW 735 (735) •• AIR 1930 Cal 
63 (64) = 31 Cri LJ 945 (DB) ** AIR 
1923 All 151 (t52) (DB) •* AIR 1936 
Nag 192 (197). (1938) 39 Cri LJ 868 
(869) (DB) (Oudh) •* AIR 1929 Pat 505 
(506) = 30 Cri LJ 840., (Ordef binds all 
persons interested in the property.) •* 
AIR 1951 Pat 325' (Pr 4) = 29 Pat 311 
(DB) »• AIR 1066 Orissa 170 (171) = 
32 Cut LT 256= '1966 Cri LJ 935 '*• AIR 
1966- Orissa 49 (60, 62) = 1966 Cri LJ 
275 “ SI Cut LT 1112. 

fBut see 1965 ATI LJ 654 ^ 1965' AH 
WR (HC) 429: (Persons bound by order 
must be parliesi to the ' proceedings.) 
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AIR 1935 Lah 116 (118) (DB) *• AIR 

1941 Pesh 65 (67) = 42 Cri LJ 872 •* 
AIR 1950 All 693 (Prs 7, 8, 18).] 

(2) Where the order under Sec. 145 
was passed after notice to all the land¬ 
lords and was brought about by reason 
of the action of all of them, it has been 
held by their Lordships of the Supreme 
Court that the order bound the full six¬ 
teen annas interest in the zamindari, that 
the benefit of the order passed under Sec¬ 
tion 145 can be taken by those who are 
parties to the proceedings or persons re¬ 
presented by them. AIR 1961 SC 247 
(252) = 1961 SCR 431 » 30 Pat 871 
(SC). 

(3) Where a person is "bound by the 
order" under this section, he or a person 
claiming through him should, imder Arti¬ 
cle 47 of the Limitation Act, file a suit to 
recover the property within three years 
from the date of such order. AIR 1941 
Pesh 65 (67) = 42 Cri LJ 872 *• (1896) 
23 Cal 731 (737) (FB). 

(4) Where a tenant is in possession of 
the premises which is the subject of pro¬ 
ceedings under Sec.' 145 between two 
other parties, no order of eviction against 
the tenant can be passed without making 
him a party to the proceedings. 1957 Cri 
LJ 274 (275) (All). 

(5) The fact that an order is passed to 

be operative against persons who are not 
mentioned as parties, and are therefore ob¬ 
viously not bound by such an order is no 
ground for setting aside the order -even 
against those persons who are parties to 
the proceeding. AIR 1959 Pat 196 (198) — 
37 Pat 1227 = 1959 Cri LJ 634 (DB) •• 
AIR 1959 Cal 366 (367) = 1959 Cri LJ 

705. 

47. Convek'slon of proceedings. —; (1) 
Jurisdiction of the Magistrate to Jnsli- 
tute proceedings under Section 10/ is 
not ousted by the mere fact that the 
dispute relates to immoveable properly, 
AIR 1942 Pat 331 (333) = 43 Cri L 
Jour 637 *♦ AIR 1943 Pat 44 (47) = 44 
Cri L Jour 25 (DB) ** (1911V 12 Cri L 
Jour 569 (571) = 39 Cal 1^0 (FB) ** 
AIR 1967 Orissa 17 (19) = 32 Cut LT 
472 = 1967 Cri LJ 231. (Dispute con¬ 
cerning land — Dispute likely to cause 
breach of peace Magistrate has juris¬ 
diction to proceed under Section 107.) 

(2) Whether the Magistrate may insti¬ 

tute proceedings imder Section 107 in 
addition to proceedings under Sec¬ 
tion 145 or whether it would be proper 
for him to ^ct under Section 145 after 
instituting proceedings under Section 107, 
would depend only upon the circum¬ 
stances of each case. (1911) 12 Cri LJ 
569 (571) *= 39 Cal 150 (FB) •• 

AIR 1954 All 461 (462) =« 1954 Cri L 
Jour 976 •• AIPv 1917 Cal 226 (226) 

18 Cri L Jour 129 (DB). 

(3) The proceedings started imder Sec- 
%Ccii 145 can be converted Into ihose 



unaer oeciion 107. AIR 1948 Nag 76 
(77) = ILR (1947) Nag 706 = 49 Cri L 
Jour 61 •* AIR 1954 All 461 (Pr 4) 
1954 Cri L Jour 967. * 

[See however AIR 1949 Pat 482 (483) 
“ 51 Cri L Jour 92.] - 


^ (4) It would be very undesirable to 
mstitute simultaneous proceedings under 
Sections 145 and 107 when each section 
provides by itself a sufficient remedy for 
the prevention of a breach of the peace* 
AIR 1953 Vindh Pra 14 (15) = 1953 Cri 
L Jour 975 ** 1957 MPC ^ 373 (374) •• 
1951 Raj LW 176 (177) •♦. AIR 1919 Cd 

465 (465) = 19 Cri L Jour 367 (DB).. 

[See however (1872) 9 Beng LR (Cri) 
229 (235) (DB).] « < 


(5) Even where action is taken simul¬ 
taneously under Sections 145 'and 107 
there should be two separate proceedings. 
AIR 1953 Raj 119 (Pr 6) * ILR (1952) 
2 Raj 86 = 1953 Cri L Jour 846 *• AIR 
1952 Raj 100 (101) = 1952 Cri L Jour 
1031 *• AIR 1951 Raj 156 (Pr 3) * ILR 
(1951) 1 Raj 265 = 52 Cri L Jour 1209 
(DB). 

(6) A proceeding . 'under Sectioh .107 
cannot be converted into one under Sec¬ 
tion 145. AIR 1918 Pat 625 (625) ^ 
19 Cri L Jour 320 ** (1904) 1 AU L Jour 
185n (185n). 

[See also ,AIR 1958 Manipur 15^ (16) ^ 
1958 Cri L Jour 394.] ■ 


[See however (1951) 1951 Raj LW 14 
(16).] 

(7) When proceedings under Sec. 107, 
Criminal P. C., against > a person'* were 
pending before the Sub-DivisionAl Ma^s- 
trate, he is not justifled in ■ entertaining 
a petition by such person for action 
being taken withput passing a preliminary 
order under Seption 145 (1) and without 
issuing a direction under Section 145 (4) 
and. in passing an order fbr taking pos-* 
sessioQ of the laud itL.,.disputev even 
without notice to the opposite party. 
AIR 1969 Mys 181 (183)- »» (1960) 1 Mys 
LJ 1 - 1969 Cri LJ 762. 

(8) Petition under Section 107 made by 
Pradhan representing all other villagera 

Proceedings subsequently converted 
into those under Section 145 — Final 
order under Section 145 not vitiated by 
non-joinder of all the villagers. AIR 
1969 Manipur 52 (56) = 1969 Cri LJ 985. 

(9) Proceedings under Section 107 —‘ 

Previous proceedings under Section ' 146 
in favour of petitioner — Opposite’ party 
threatening to dispossess him relying on 
settlement entries andi non-deliyery Of 
possession — Discharge of oppoMte party 
under Section 107 improper. 31' Cut LT 
581 =» ILR (1965) Cut 174,, 


(10) In a proceeding under Sedtion 145 
e Magistrate cannot take security from 
ly or ^1 of the parties. (19()6) 10 Cal 
*N cUx (DB) *• AIR 1916 All 237 (238) 
17 Cri L Jour 527 (527, 528) •• AIR 
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S«ellQQ 146 — ,No*e 47 (conid.) 

'1^14 Sind 8 (10) « 16 Cii L Jour 235 

•(?M) (iv 

' (11) A notice of conversion of pro- 

ceedmfls from Section 144 to those under 
pecUiftn; |,=1,45, Criminal P. C. should 
ordinarily be served on parties in the 
manner indicated in Section 145 (3). 

it need not necessarily be in >vritinR. 
It is enotr^h, if parties have even other¬ 
wise a notice of proceedings with 

Rroimds thereof. 1962 BLJR 405. 

(12^ Where, the Magistrate initiated a 

piroc^dtng tender Section 144, but subse¬ 
quently conyerted it into one under this 
section,' in the presence of the parlies 
who took active part in the subsequent 
inquiry into*''possession, it was held that 
the Magistrate's'' action was not illegal. 
MR 1918 Pat 481 (481, 482) = 19 Cri 
L Jour 396 (DB). t 

. (13) Proceedings under Section 144 —* 

Ih’eliminary order converting them into 
One under Section 145 must be passed 
befofo expii'y of prohibitory order under 
Section 144. AIR 1968 Orissa 221 (223) 
= 34 Cut LT 637 = 1968 CH LJ 1623. 

(14) Where the Magistrate converted a 
proceeding under Section 147 into one 
under this section without notice ^ to^ the 
parties and without passing a preliminary 
order as required by this section, it 
was held that the order should be set 
aside. (1909) 9 Cri L Jour 565 (565) 
(DB) (Mad). 

(15) Unlike the old law, the new pro¬ 
cedure in Sections 145, 147 is different in 
nature. The Magistrate cannot therefore 
convert a proceeding under Section 145, 
to one under Section 147. The position 
may be' different if the parlies had been 
given opportunities to adduce evidence 
which " they would have done in case 
under Section 147, Criminal P. C. (1961) 
27 Cut LT 458 (462). 

48. Revision* — (1) An application for 
revisipn of an order under this section 
should be made without unreasonable 
delay. ,A1R 1940 Pat 135 (137)^ = 41 Cri 
L Jour 171 •• AIR 1929 Pat 4tf4 (4o5) « 
^ Cri U 1063 (DB) •* 1962 (1) Cri LJ 
fp24) (Manipur)l- 

|Z) Limilfttioa period of 90 days .pres¬ 
cribed 'by tArticle 131 of . Limitation Act 
(d963) iB.:to:,be counted from the date of 
thq final order of the Magistrate under 
Sectiqp 145 and not from (he date of 
t^e prdfr of the Sessions Judge refusing 
to make reference -r- Hence pprty is not 
bqnna to approach the Sessions Court 
befnre coming to High Court. AIR 1967.^ 
M mf) = 196V Cii U 907 (DB) 
‘‘^ AI^1967 Pat 361 (367) ILR 46 I^t 
1967 Cri LJ 1555 (DB). (Revi- 




t 


^t be^ filed before High Court 
90 days of Magistrates order.) 

;/An . qippiication fpr revision of. an 
' uiu(er tUs section ^ould be made 
.,'lfa.^eraona whp h^ve present claim 
ud,^l^ee^8ipn of^jthe property in dis¬ 


pute and not by persons having, only con¬ 
tingent or future rights to possession. 
(1902) 24 All 443 (445). 

(4) The District Magistrate and the 

Sessions Judge have power only to make 
a report under Section 438 and have no 
power to revise the 'orders or to order 
futher inquiry under Section 436. AIR 
1954 Trav-Go 102 (103) =i 1954 Cri L 
Jour 194 (DB) •* (1951) 1951 Rai LW 

14 (16) •• AIR 1949 Cal 241 (Prs 3, 4) 
= 50 Cri L Jour 471 ** AIR 1941 Pat 
105 (106) = 42 Cri L Jour 340 ** 1969 
Cri LJ 90 (94) (Pat). 

(5) Order of trial Court under Sec¬ 

tion 145 — Sessions Judge disagreeing 
with Magistrate on question of possession 
of land and, making reference — Refer¬ 
ence not being on question of law. is not 
sustainable. 1970 Cri LJ 378 (383) = 

1969 All WR (HC) 119. ' '• 

(6) Sub-Divisional Magistrate acting 
under Section 145 is not inferior criminal 
Court as contemplated by Section 435 (11 
— Revision against the order of such 
Magistrate who is an executive Magis¬ 
trate lies to the District Magistrate and 
not to the Sessions Judge. AIR 1967 
Bom 41 (43) = 68 Bom LR 233 = 1967 
Cri LJ 163. 

[See however AIR 1967 Punj 482 (484, 
485) = 1966 Cur LJ 886 = 1967 Cri LJ 
1690. (Order by Executive Magistrate 
under Section 145 is open to considera¬ 
tion in revision by Sessions Judge and he 
can make order of reference to High 
Court — AIR 1967 Pun.i 191, Over¬ 
ruled.)! 

(7) The Sessions Judge cannot release 

the attachment made in proceedings 
under .Section 145 against whicli an ap¬ 
plication in revision is pending before 
him. AIR 1953 All 498 (498. 499) = 

1953 Cri L Jour 1167. 

(8) Section 145 proceedings are purely 
of a summary nature and it is only verv- 
rarely that the High Court interferes in 
orders made under the section, firstly be¬ 
cause the object of such orders is to pre¬ 
serve peace and secondly because the 
aggrieved party has always his . remedy 
by a Civil suit, 1067 Ker LJ 185 (188). 

(9) The High Court will not interfere 

if no order has been passed by the 
Magistrate or where an order under Sec¬ 
tion 145 (1) has been passed unles^ the 
Magistrate has acted with.^^gross irregula-' 
rity. AIR 1955 Sau 73 (74) == 1955 Cri 
L ’Jour 1398 (DB) ** AIR 1Q54 Pat 182 
(18$) = 32 Pat 227 = 1954 Cri L Jour 
500 (DB) ** 1951 All L Jour 658 (654) 
•* (1966) MLJ (Cr) 40 « 1066 Ker LI 
1135 •* AIR 1964 Mys 177 (178, 179) = 

1964 (2) Cri LJ 313 = (1963) 2 Mys LJ 
369 •• AIR 1903 Tripura 35 (37) = 1963 
(2) Cri LJ 326. 

(10) The High Court rarely interfeces 
with findings of fact arrived at 'by ' the 
Magistrate on an enquiry under Sec¬ 
tion 145. AIR 1969 Cal 366 (367) « 
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Scplion 145 — Nofe 48 (contd.) 

1959 Cri L Jour 705 •* AIR 1954 All 
579 (580) = 1954 Cri L Jour 1257 *» 

AIR 1954 Tripura 10 UD — 1954 Cri L 
Jour 1810 ♦* AIR 1953 Mys 27 (Pr 4) = 
ILR (1953) Mvs 309 = 1953 Cri L Jour 
644 ** AIR 1969 All 405 (405) = 1969 
Cri LJ 963. (Finding of fact, challenge 
to — Normal remedy is under Sec. 145 
(6).) »* AIR 1969 Puni 101 (103) = 1969 
Cri L Jour 506. ^ 

[See also AIR 1959 Ker 275 (276) = 
ILR (1959) Ker 70 = 1959 Cri L Jour 
1082, ] 

(11) The High Court •will not, as a 
rule of practice, go into the evidence in 
revision unless it is necessary to do so 
bv reason of special circumstances« or by 
reason of the character of the error of 
law. AIR 1951 Ajmer 86 (Pr 2) = 62 
Cri L Jour 1472 •• AIR 1942 Pat 489 
(490) = 44 Cri L Jour 95 ** AIR 1969 
Puni 101 (103) = 1969 Cri LJ 506 ** 
1967 All WR (HC) 133 (134) = 1967 All 
(Cri) R 120. 

(12) The High Court will not interfere 

in revision with the order made bv the 
Magi.strale uiuler Section 145 where from 
tlic evidence, however, meagre, the Magis¬ 
trate is satisfied as to there being a like¬ 
lihood of a breach of the peace. ILR 
(1951) 1 Rai 347 (351) ♦» Madh BLJ 
19.55 HCR 487 (490) ♦* 3 Pepsu LR 71 
(76) ** AIR 1968 Ker 70 (71) = 1968 

Cri LJ 350. 

(13) Where the order of the Magistrate 
Is based on no evidence or material at 
all it will be interfered with in revision 
('.511 3 Pepsu LR 71 (76) •• AIR 1954 
Bilaspur 10 (11) = 1954 Cri L Jour 1773. 

(14) Final order under Section 145 is 
not judgincnt — But yet it should be 
reasoned atid speaking order — Failure 
to con.sider material evidence — Order 
must be quashed. 31 Cut LT 761 = 
ILR (1965) Cut 89. 

(15) Provisions of Section 145 (4) are 

mandatory and Magistrate must peruse 
the affidavits — Order passed without 
perusal of affidavits is erroneous and. 
materially irregular — High Court can 
interfere in revision and set aside the' 
order. AIR 1967 Manipur 23 (27) =» 

1967 Cri LJ 1342 •* AIR 1960 Andh’ Pra 
500 (501, 602) = 1959 Andh LT 610 = 
1960 Cri LJ 1305. 

[See also 1962 (1) Cri LJ 819 (820, 

821) (Mad). ^^Affidavits of important 
persons in locality acquainted with ficts 
— Omission to discuss their effect '• in 
final order — Order liable to be set 
aside in revision.)] 

(16) Where the Magistrate gives a find¬ 
ing that a particular party was: in 
possession on the material date and there 
is evidence to support the finding, the 
High Court will not interfere in revision 
merely because it might come to a dif¬ 
ferent conclusion on the evidence. 1951 
All L Jour 653 (6.54) *• AIR 1955 Him 


Pra 4 (5) = 1955 Cri L Jour 265 1955 

All L Jour 656 (657) ** 1968 Cri LJ 1386 
(1390) = 1968 Raj LW 300 •• ILR 

(1965) Cut 89 = 31 Cut LT 761 ** (1961) 
2 Gut LR 430 = (1961) 2 Guf HCR 222 
•r 1961 Jab LJ 148 (149) = 1961^IPLJ 
442. . 

(17) Preliminary order under sub-sec¬ 

tion (1) — Order of attachment under 
sub-section (4) — Orders will not be 

interfered with in. revision ui^less' revi- 
sional Court is satisfied that power under 
the section had been exercised bjy the 
Magistrate in an arbitrary or capricious 
manner. AIR 1966 Goa 32 (35) * 1966 
Cri LJ 1412 (FB). 

(18) The absence of reasons in an 

order converting proceedings imder Sec¬ 
tion 144 into one under Section lO 
would not affect Magistrate's jurisdiction 
to pass such an order. High Court in 
revision cannot quash such an order if 
otherwise there are materials on record 
justifying Magistrate's satisfaction. (1967) 
33 Cut LT 766. ’ 

(19) If the Court passes a palpably 
wrong or perverse order under Section 
145 (8) the Superior Court would have 
the authority to rectify it in a suitable 
manner. AIR 1954 Pat 74 (76) = 1964 
Cri L Jour 78 = 32 Pat 613 (DB). 

(20) If the order initiating the proceed¬ 
ings under Section 145 is vitiated not 
merely by an irregularity but by an 
illegality affecting the jurisdiction of 
the Magistrate, the point regarding illesU' 
lity can be taken' even at the revision 
stage. AIR 1953 Orissa 255 (256) = ILR 
(1953) Cut 333 = 1953 Cri L Jour T499.j 

(21) The High Court in , exercis- 
ing revisional jurisdiction has no power 
to apppint a receiver pending disposal of 
the revision application or to award costs 
in respect of the application. AIR 1926 
Mad 139 (140) = 27 Cri L Jour 126 (DB) 
•• AIR 1948 Mad 133 (134) = 49 ^Cri L 
Jour 113 AIR 1925 Mad 438 (440) = 
26 Cri L Jour 707' (FB). 

(22) A Revision application lies tq the 

High Court against an order of a Magis¬ 
trate' with regard to the management ' of 
the property attached under Section 145 
(4) of the Code. AIR 1955 Pat 92 (94, 95) 
= 1966 Cri L Jour 387. (13 Cri L Jour 

295 (Mad) and AIR 1948 Mad 234 =».49 
Cri L JoUr 456, Dissented froili.) ' 

(23) Attachment of property under — 
Appointment of Receiver — Attachment 
order not challenged within time pres¬ 
cribed — Cannot be challenged in revi¬ 
sion against appointment of; receiver. 
AIR 1969 Rai 82' (85) =* 1969 Cri 
LJ 441 = 1969 Raj LW 15. 

(24) The order ^f the Ma^tcate 

under Section 145 (4), Criminal > Proce¬ 

dure Code setting aside the sal,e of the 
standing crops by the AmildaV and direct¬ 
ing the Amildar to hold ja‘ fre^h ^.sale is 
iudicial order and liable to be rerised by 
the High Court. AIR 1959 Mys ^0 (52) 


of] Crlfnltinl Procedure, 1898 
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'C^* ^140. Power to attach subject of - dispute.—®[(1) If the Ma^strate is of opi¬ 
nion that none of the parties was then in such possession, or is unable to decide 
to Which • of them was then in sucli possession, of the subject of dispute, he may 
attach it, and draw up a statement of the facts of the case- and forward the record 
of.fhe proceeding to a Civil Court of competent jurisdiction to decide the question 
whether any and which of the parties was in possession of the subject of disj^ute 
fi^t/.fhe date of the order as explained in sub-section (4) of Section 145; and he 


STei^on 145 Note 48 (contd.) 

« ILR <1^58) Mys 151 = 1959 Cri L 
Jour 340. 

. (25) If a patty conlends in the lower 
Court that there was an apprehension of 
a breach of the peace >he should not be 
allowed io revision to say Uial there was, 
no Such...apprehension. AIR 1953 Hyd 
185 (Pr‘3) = ILR (1952) Hyd 346 = 
1953 Cri L Jour 1114. 

(26) A receiver cannot be appointed to 
take possession of the lauds, in dispute 
Pending a Criminal Revision in the High 
Court or in the Court of Session against 
the final order of a Magistrate under 
Section 145 (6), Criminal P. C., nor can 
siich ah order be stayed. (1969) 1 Andh 
WR 649 = 1969 Mad LJ (Cri) 513. 

(27) During the pendency of a revision 
against the‘ Magistrate's order under Sec¬ 
tion 145» the Court has full power to 
pass an order staying the operation of 
the Magistrate’s order regarding delivery 
of possession. AIR 1956 All 297 (304) = 
1956 Cri p Jour 561 (DB). 

(28) Mere delay in drawing up the 
formkl proceedings under this section 
after the receipt of the police report is 
no ground', for interference in revision 
where there is. Ho injustice caused by, the 
Ma^strate’s order. AIR 1933 Pat 'oOl 
i^QV = 35 Cri LJ 91. 

(29) Absence of statement of grounds 
in preliminary order — Not merely pre¬ 
liminary order but entire proceedings 
which followed, vitiated — Final order 
can be quashed in revision. 1969 Cn LJ 
1)70 (1172) ^ (1968) 2 Mys LJ 521. 

•i,.l30),,,Where during the pendency of a 
reylsionV petition filed by the opposite 
party against the order of the Magistrate 
unwr Section' 145 declaring the other 
party- to be entitled to possession of the 
land in dispute, the parties file a coin- 
dfomlse' petition, there is no' occasion for 
the High Court tP exercise its revisional 
iurisdiction; >«A1R 1954 Him Pra 40' (40) 
1^ Cri L Johr 865. 

■J (3l) Four persons claiming ioint right 
ihreprtain land -- Order under S. 145 
nAvraining them from interfering with 
possession thereof — Revision by one of 
thcr|iT>«Tr>' Other parties not even arrayed 
aj^^-wposite parties — Np eflfccUve or 

not^n^mtamahle. 1979-Cn LJ 378 ^383) 
^J969 ^OloWR, (HC) 119. 

'ludgraant nf - ^ slngTe>< Judge 

w (Prtw^dii^ un^er 
n Jg* onen la appw umior 
-pf^the fellers P^t^t. 
yuf 343 (343. 944) (FB) (Mad). 



(33) Wht<re, a dispute relaling to paddy 
fields between persons who claimed to 
be bhag chasis on one hand and land¬ 
lords on the other as regards, their res¬ 
pective right to possession was already 
taken up before Revenue Court com¬ 
petent, to decide such disp.ule under Sec¬ 
tion 7 (1) (a), Orissa Tenants Protection 
Act, subsequent order under Sec. ‘ 145 
declaring opposite party in-'possession 
should not be allowed to stand. AIR 
1953 Orissa 312 (312) = 1953 Cri L Jour 
1705. 

(34) An order of the Magistrate refus¬ 
ing to confirm the sale held by an Amil¬ 
dar and directing him to resell the crops 
is a judicial order and is revisable by 
the High Court. AIR 1959 Mys 50 (52) 
= ILR (1958) Mys 151 = 1959 Cri L 
Jour 340. 

(35) When a Receiver appointed by the 
Munsif-Magislrate was directed to delivei 
possession it was an administrative direc¬ 
tion. It is dot a judicial order which 
can be interfered with by any superior 
appellate or revisional authority. 1959-1 
Andh WR 61 (62, 63). 

(36) In giving a lease or accepting the 
offer of a highest bidder ip an auction, 
it cannot be said that a judicial act i.s 
being performed. This act remain.s pure¬ 
ly an administrative one. 1959-2 Andh 
WR 64 (05.. 66). 

(37) Proceedings under Section 145 
pending — Magistrate ordering lessee of 
land in dispute to deposit certain amount 

_ Order held administrative — Cannot 

be revised bv High Court. AIR 1966 
Andh Pra 80 (83) » (1966) 1 An WR 145 
= 1966 Cri LJ 256. 

SECTION 146 — SYNOPSIS 

1. Scope. 

2. inquiiy into possession. 

3. “None of the parties was then in sucli 

possession.” 

4. “Unable to decide as to which of them 

was' then in such possession.” 

5. Septate possession of diff'erent parts 

ofthe property and joint possession. 

6. Reference to Civil Court of competent 

jurisdiction. 

6A. Inquiry by Qlvil Court — Procedure. 

6B. “Take such :further, evidence as may 

be.produced.” ^ .£ab-aee«hflA). . 

6C. 'Tiearing the pdpties.” 

6D. '*D6cide the quetUoh' of ‘ bt^ession.” 

6fL ‘*^^s far akr, mky*^ Wact^cabW* — 

Sub-sedl (llB). • " 
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shall direct the parties to appear before the Civil Court on a date to be fixed by 
him: 


Provided that the District Magistrate or the Magistrate who has attached the 
subject of dispute may withdraw the attachment at any time, if he is satisfied that 
there is no longer any likelihood of a breach of the peace in regard to the subject 
of dispute. 

(lA) On receipt of any such reference, the Civil Court shall peruse the evi¬ 
dence on record and take such, further evidence as may be produced by the parties 
respectively, consider the effect of all such evidence, and after hearing th^ parties, 
decide the question of possession so referred to it. 

(IB) The Civil Court shall, as far as may be practicable, within a period of 
three months from the date of the appearance of the parties before it conclude 
the inquiry and transmit its finding together with the record of the ’ proceeding <0 
the Magistrate by whom the reference, was made; and the Magistrate 'shall, oq 
receipt thereof, proceed to dispose of the proceeding under Section 145 in con¬ 
formity with the decision of the Civil Court. 

(IC) The costs, if any, consequent on a reference for the decision of the 

Court, shall be costs in the proceedings under this section. j 

(ID) No appeal sl^all lie from any finding of thift Civil Court given on a 

reference under this section nor shall any review or revision .of any such finding 
be allowed. tu 

(IE) An order under this section shall be subject to any subsequent deci¬ 
sion of a Court of competent jurisdiction.] 


section 146 — Synopsis (contd.) 

6F. Dispose of the proceedings in con¬ 
formity with the decision of Civil 
Court. 

GG. Finality of finding of Civil Court — 
Sub-sec. (ID). 

6H. Decision of a Court of competent 
iurisdiction <— Sub-sec. (IE). 

7. Order of attachment. 

$. Effect of an order of attachment. 

9. Withdrawal of attachment. 

10. Appointment of a receiver — Sub-sec¬ 

tion (2). 

11. Powers of the receiver. 

12. Remuneration of the receiver. ^ 

13. Disobedience to an order. ^ under this 

section. • > • 

14. Review. ... 

15. Revision. 

16. Interference under Arts. 226 and 227 

of the Constitution. 

1. Scope. — (1) Proceedings under this 
section are only in continuation of those 

under Section 145. AIR 1936 All 177 (176) 
= 37 Cri L Jour 215. 

(2) In the absence of cogent evidence as 
to possession on either side it would be 
more proper to proceed xmder' this section 
than under Section 145. AIR ^ 1919 Cal 
930 (934) = 19 Cri L Jour 681 (DB). 

(3) Object of an attachment is to keep 

the property in custodia legis so as to pre¬ 
vent contesting parties from creating a 
breach of.-,thp peaqe. in their att^pts to 
obtain actual possession of the property, 
until the rights of the parties are effectively 


determmed'‘by a competent Court. AIR 
1920 Mad 209 (211) = 21 Cri L Jour 78 
(DB) AIR 1933 Lah 195 (195) ■(|)B). , 

(4) Magistrate should not make u^ of 
this section except on full inquiry ana in 
exceptional cases. AIR 1952 All 918 (919] 
= 1952 Cri L Jour 1650 AIR 1955 /* 
56 (59) = 1955 Cri L- jemr 178 •• 19; 
BLJR 519 (522) AIR 1^2 Pat 233 (234) 
= 1952 Cri L Jour 703 ILR (1967) 
Cut 669 (674) = (1967) 33 Cut LT 955. 

t 

(4a) Jurisdiction to take action under — 
Magistrate has no j'urisdiction unless there 
is likelihood of any breach of peace. (1970) 
72 Pun LR 118 (120). 

(5) Duty of Magistrate under S. 14^ (1) 

r— Firstly, he h^ to attach the subject, of 
dispute — Secondly, he Has got to dra^ 
up a statement of. facts .of case and f6r- 
<^a]rd it to the Clyfi., Court, (19^) 2 Mys 
Iqi 281. , j V 

(6) Where a Magistrate is unable under, 
Section 147 to decide whether a ri^t of 
easement exists or not in respect of certain 
lands he cannot order r the attachment of 
these lands under this Section- ILR (1948) 
I Cal 374 (375) AIR 1959^ Manipur 29 
(29) = 1959 Cri L Jour 743 AIR 1942 
Mad 77 (77, 78) = 43 Cri L Jour .JOS. 

(7) Magistrate cannot order attachment of 

movable property, such as Stock of n?pdjr 
cines in a shop. AIR 1941 Oudh 616 (516) 
= 42 Cri L Jour 710. . ';r‘ ' 

(8) The proceedings under Sections 145 
and 146 are of a summaiy tihkracter .trtd 
it is essential that ffiey shbuld he'^rebsed 
of as ej^ditiously as possible. U « 
wavs onen to a party to proceed tprou A 
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(2) When the Magistrate attaches the sutjject of dispute, he may, if he thinks 
fit t[and if no receiver of the property, the subject of dispute, has been appointed 
by any Civil Court], appoint a* ^receiver thereof, who, subject to the control of 
the Magistiftite, shall have all the powers of a receiver appointed under the Code 
of Civil Procedure (1882)t 

§ [Provided that, in the event of a, receiver of the property, the subject of dis- 
putd) boiDg subsequently appointed by any Civil Court, possession shall be macie 
oyer to him‘'by the receiver appointed by the Magistrate, who shall thereupon be 

discharged.] 


[1882 —S. 146; 1872—S. 531; 1861—S; 319.] 
r*l Sub-sections (1) to (IE) were substituted for the old sub-section (1). by the Code 
of Criminal Procedure (Amendment) Act, 1955 (XXVI of 1955), S. 19 (1-1-1956). 
This amendment is not retrospective; ibid S. 116 (a). 

[t] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVIH ot 

1923), Section 29. 

See now the''Code of Civil Procedure, 1908 (V of 1908). 

[§] Inserted by Act XVIII of 1923, Section 29. 


Section 146 — Note 1 (conld.) 
a civil court' and got any matter rmally 
settled. 1954 All L Jour 269 (270). 

(9) Proceedings as to possession pendmg 
before revenue Court — One party rnoying 
Magistrate under Section 145, Cnminal 
P. C. — Proper procedure to be followed 
by Magistrate* — Magistrate 

taching property under Section 146 (1) ^d 
referring matter to Revenue Court —- Ordef 
held not legal. AIR 1961 Raj 216 (218, 
220) - 1961 (2) Cri LJ 552 = 1961 Raj 
LW 469 (FB>. (AIR 1959 Raj 153 (D, 
Overruled.) 

(10) Magistrate coming to finding that 

both parties are in possession — Section 146 
cannot be invoked —• Proper order is one 
under Section 107. AIR 1963 320 

(323, 324) = 1963 BLJR 665 = 1963 (2) 

Cri LJ 313 (DB). , . , j • 

(11) Section 146 cannot be evoked m 
proceedings imder Section 147. AIR I960 
J and K 66 (67) ~ 1960 Cri LT 582. 

(12) Section 146 (1) as amended not ap¬ 
plicable to proceedings imder Section 145 
or Section 148 pending on commencement 
of Amendment Act of 1955 — Order pass¬ 
ed 'in pending • proceeding referring dispute 
to Civir Court under Section 146 (1) is '^]^h- 
out jurisdiction. ILR (1959) 11 Assam 162. 

(18) Dispute about land — Proceedings 
started under Section 144 converted into 
onctunder Section 145 — Subsequent order 
dropping, proceedings held perverse — If 
it was not possible to decide question or 
possession, MagistrateV Juty was to pro¬ 
ceed under Section 148. AIR 1960 Tripura 
1 * 3): = 1960 Cri LJ 117. . . 

(14) The duty of the Magistrate who m 
unable to conie to a conclusion as to which 
of tbe rival parties was in possession, is to 
dnaw a statement of the facts of the 

case , forwaid the record of the pro- 

to a pivU Court of com^tent 
jurisdiction to deciae the question Wfiemer 
aiiy apd which of m e parties>was in pos- 
seariflu pf the ..i^pject-matter in di.spute at 
the Levant point of time. The Magistrate 


cannot dispose of proceedings under Sec¬ 
tion 145, Criminal P. C. by referring the 
parties to a Civil Court. (1965) Mad LJ 
(Cr) 117 = (1965) 1 Mys LJ 306. 

(15) A Magistrate, before making a refer¬ 
ence under Section 146 (1), must apply his 
mind to the case. His order must show 
that he has perused the statements, the 
documents and the afBdavits in the case 
and understood the case of both parties 
and that he was of opinion either that nei¬ 
ther party was in possession or that he 
was unable to decide as to which of them 
was in possession. AIR 1963 Tripura 35 
(36. 37) = 1963 (2) Cri LJ 326 AIR 
1968 Orissa 82 (83. 84) • = 34 Cut LT 181 
= 1968 Cri LJ 646 AIR 1967 All 44 
(45) = 1967 Cri LJ 18 = 1967 All WR 
(HC) 113 ** AIR 1962 Pat 468 (471) = 

1962 BLJR 267 = 1962 (2) Cri LJ 770 
(DB). (Overruled on another point in AIR 

1963 Pat 243 (FB).) 

(16) Magistrate without making serious 
effort to decide question of possession mak¬ 
ing reference — Reference though impro¬ 
per is not incompetent 1963 BLJR 131 

(1964) (2) Cri LJ 112 == 1964 BLJR 260. 

(See also 1962 (2) Cri LJ 577 (578) 
1962 BLJR 105 (DB). (Order of reference 
under Section 148 without consideration of 
affidavits -r- Not proper.)] 

(17) Where a Magistrate attached the 
subject in dispute and directed both parties 
to approach the Civil Court for a decision 
regaroing possession of the land, there is 
some irregularity in the form of the order 
but for that reason alone his decision can¬ 
not be said to be bad. (1963) 2 Mys LJ 
281. 

2. Inquiry into TOSsession. — (1) Before 
an order of attachment and reference to 
the Civil Court is made under this section, 
it is necessary that proceedings should have 
been properly jnsjtjtute^ under Section 145, 
the preliminary order duly passed and a 
proper inquiry made into the question of 
possession. AIR 1914 - Mad 78 (81) 15 

Cri L Jour 559 (DB) •• AIR 1954 Trav-Cb 
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OBJECTS AND REASONS ' 

“In respect of amendments made in this section by Act 26 of 1955, the Joint 
Committee observe: If the Magistrate cannot come to a decision on -die question 
of possession, he should draw up a statement of the facts of the case and refer 
the matter to a Civil Court for decision.. In order to avoid any .delay, the Magis¬ 
trate himself should Bx a date on which the parties are to appear before the Civil 
Court. The Civil Court should take into consideration the evidence on record and 
such further evidence as it may think necessary. It should conclude its inquiry 
within a period of three months, at the latest and transmit its finding to the Magis- 
bate that made the reference, and the Magistrate should dispose of the case in ac- 
cordance with the decision of the Civil Court. The Civil Court should determine 
only the question of possession and not the question of title. The proceedings before 
It would be analogous to a suit for possession under Section 9 of the Specific Relief 
Act, 1877. No appeal, review or revision shall lie against the finding of the Civil 
Court. Such a finding, however, will not debar any person from -instituting a suit 
for a declaration of his title and for recovery of possession.”—T.C.R., Gaz. of Ind.. 
1954, Ext., Pt. 2, D. 418. 


.Section 146 — Note 2 (contd.) 

248 (249) ,= 1954 Cri L Jour 642 = ILR 
(1953) Trav-Co 1161 (DB) AIR 1928 
Cal 703 (703) = 30 Cri L Jour 802 (DB) 
AIR 1923 Nag 297 (298) = 24 Cri L 
Jnur 880 AIR 1960 J and K 66 (67). 
= 19(50 Cri LJ 582,; (Section cannot be in¬ 
voked before starting inquiry on merits.) 

(2) It is not necessary that Magistrate 
should give a finding as to the. likelihood 
* r ^ breach of the peace again at the time 
or the order of attachment when such find¬ 
ing has been arrived at under S. 145, sub¬ 
section (1). AIR 1932 All 683 (684) = 34 
Cri L Jour 480. (Overruled on another 
point in AIR 1956 All 297.) 

3. “None of the parties was then in such 
possession.”— (1) A Magistrate cannot 
attach where he finds that a third person 
was in possession of the property in dis¬ 
pute. AIR 1920 Cal 898 (898) = 22 Cri L 
Jour 464 (DB). 

(2) Magistrate cannot declare the posses¬ 
sion of third per.son under this section. AIR 
1921 Pat 173 (174) = 22 Cri L Jour 616. 

(3) Third person not claiming ^ to be in 

possession. Magistrate may attach property 
imder this section. AIR 1919 Pat 130 (131) 
= 20 Cri L Jour' 215. i 

(4) Where after the death of the prer 
vious owner his relatives are quatrelTing 
over his estate and there is an apprehension 
ot a breach of the peace, the estate may 
be attached under this section. AIR 1953' 
Orissa 278 (280) = ILR (1952) Cut 626 
** AIR 1949 Lah 273 (275) = Pak LR 
(1949) Lah 466 = 51 Cri L Joi^r 55 (DB). 

(5) Neither party found in actual posses-’ 

sion — Magistrate should attach property 
and refer the case to competerit Civil Court 
— Magistrate directi^ attachment butVnot 
referring the case to^’^ivil Court — Order 
i.s illegal. AIR 1962 Pat '254 (255) '= 
1962 BLJR 914 = 1^962 (1) Cri LJ 753. ‘ 

. I 

4. “Unable to decide as to which of them 
was then in stich possession.” .— (1) Magis¬ 
trate cannot pass an order under this sec¬ 


tion on the ground of his inability to decide 
the rights of the parties to possession. 1951 
All WR (HC) 507 (508). (Overruled on an¬ 
other point in AIR 1958 All 297.) (1910) 

11 Cri L Jour 560 (560) (Mad). 

(2) Magistrate cannot attach on ground 
of his inability to imderstand. and interpret 
the terms of a competent Court's decree. 
AIR 1924 Pat 711 (712) = 25 iCri L Jour 
88 » 

(3) The doubt on which a Magistrate can 
®ct under Section 146 must arise from his 
inability to decide on evidence* offered by 
the contending parties as to their posset 
sion and not on. a doubt entertained'with¬ 
out such enquiry. AIR 1954 Trav-Co 248 
g49) = ILR (1953) Trav-Co 1161 = 1954 
Cri L Jour 642 (DB). 

[See also AIR 1958 Punj 47 (52) = 
ILR (1957) Punj 1968 = 1958 Cri L Jour 
215.] ' 

(4) A mere ipse dixit of a Magistrate that 

he is unable to arrive at a definite finding 
on the question of possession is not ft, com¬ 
pliance with the provisions of- law. ' Only 
after a critical and detailed examination of 
the affi,davits, a Magistrate c^ arrive*at ft 
finding. that a reference -to the Civil Court 
is warranted. 1966 All tWR-(HC) 540Jsa’ 
1966 All Cr;R 320. . M . 

^ »-(5) The : Magistrate cannot, without mak¬ 
ing a proper inquiry and .without i<Bcciving 
evidence offered by the parties hold that 
he is -unable to decide-the. fact of’-possaes- 
sion. AIR 1936 All .177 (178) = *37 Cri 
L Jour 215 ia57. BLJR 106 (107) •• 

AIR 1954 Pat 169 (170) = 1954-Cri L 
Jour 443 AIR 1954 Trav-Co 248 (249) 
= 1954 Cri LJ 042 = ILR (1953) Trav- 
Co 1161 (DB) ** 1070 . Cri LJ <614 (615)' 
(All). (The reference of question ibi' a 
rou^e manner for the decision of the* Civil 
Court is not intended by the sedtionl. * 

[See. also AIR 1959 Afidk Pra 425 ?i26)' 
= 1939. Cri L Jour 957.] , . ’ 

(6) Where''the parties do not”addu66 any 
evidence at all though^they'Sre given ample] 
opportunities to do so' diere is no bbliga- ' 
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Section ‘146 Note 4 (contd.) 
tion ma|i)OS^ on the Magistrate to make any 
iridependent Inquiry or to hold any local 
intrestigation^ he is entitled to attach the 
Urojwrty t on’ - the ground of his inability to 
decide the fact of possession. 1953-1 Mad 
L Jour 482 (483) AIR 1956 Assam 119 
329) = 1956 Cri L Jour 858 AIR 1952 
Mys'4 (6) = 1952 Cri L Jour 111 AIR 

1930. Pat 29 ,(30) = 30 Cri L Jour 894 

COB)- ■ nw 

(7) Evidence equally unreliable on both 
sides—Magistrate cannot consider question 
of 'title’ to draw any presumption as to pos¬ 
session and he should atta^ the property 
under this section. - AIR 1923 Cal 303 (304, 
305) = 24 Cri L Jour 141 (DB). 

[See also AIR 1951 Assam 89 (90) = 
ILR (1950) 2 Assam 419 = 52 Cri L Jour 
695 (DB),] 

(8) Where: a week before the report of 
die police officer recommending proceeding 
under Section 145 there has been a scram¬ 
ble for possession between the two parties 
^d in this scramble some kind of work 
is done* here and there by one party or 
the other to lend support to their pleas of 
possession, neither side has the effective 
possession and an order und^r sub-sec. (1) 
of this section is the pfoper one under 
such circumstances. AIR 1948 Mad 118 
(118) = 49 Cri L Jour 65. 

(9) Order under this section is to be pass¬ 

ed; *in ex,ceptional cases when it is quite 
mpossible for the Magistrate to choose be- 
•ween the conflicting evidence adduced by 
die two sides. AIR 1952 Pat 233 (234) =* 
1952 Cri L Jour 703 ** AIR 1953 All 751 
(752) = 1953 Cri L Jour 1717 AIR 

1940 Pat 113 (114) = 41 Cri L Jour 101. 


(10) An order under Section 148 (1) be¬ 
fore the amendment cannot be accepted as 
oorrect unless it is found that the Magis¬ 
trate 'has. fully considered the evidence, and 
has bpen unable to decide which party is 
in possession; 1965 BLJR 8. 

^ (11) The'* fact that it waa difficult to de- 
rfde Ae question of possession^ will not 
justify an.or^r under this section.vi.i 1953 

Raj J-W,h5 (115) •• AIR J952 All 918 

Cri L Jour 1660. 

W») Evidence for one party, though weak 
preferable to evidence for other party — 
I^^tratels duty is to decide in raV6ur or 
foniier. AIR 1940 Pat 113 (114) 

41 Cri L Jour lOl. 

(IS) It is' necessary for the Magistrate to 
decide*'the-Question: of actual possession 
af^r ’jddiclalw balanchig the evidence pro- 

eidier party. WbcM far nrom 
SDQwlng dial uie evidence. of, me two part- 
ler*;*^“4tnjaally balanced, (he judgment 
oT'Oic Inagi^ate shows .mat he did not at 
ah make a serious effort to appreciate the 
e'Sdaitt* protibced. by the parties, his judg- 
mettbioehnot M ilhaiataineai 1953 Baj ,LW 

.» j. , ; i.>> 


(14) Land in dispute under water for two 
months preceding ^he proceedings. Proper 
course for Magistrate was to pass an order 
under this section. AIR 1917 Cal 82 (82) 
= 18 Cri L Jour 80 (DB). 

(15) Possession of one of the parties on 
the date of the preliminary order admitted. 
Magistrate cannot attach property under this 
.section, on ground that he is unable to 
decide who was in possession for two months 
before the date of the preliminary order. 
AIR 1930 Lah 422 (422, 423) = 31 Cri L 
Jour 1075 AIR 1955 All 56 (59) = 
1955 Cri L Jour 178. 

(15a) Where the order of reference .show¬ 
ed that the Magistrate had come, to a con¬ 
clusion on considering affidavits of the part¬ 
ies ' that one party was in possession of 
the property and‘ the other was not, the 
reference \mder Section 146 (1) was bad 
in law as the requisite pre-condition for 
making a reference was wanting. (1969) 
35 Cut LT 936 (938). 

(16) An order of attachment under this 
section cannot be passed where a comp(“- 
tent Court has determined the rights of 
the parties to the property as well as pos¬ 
session thereof or has decreed possession 
in favour of one party. AIR 1926 All 085 
(686) = 27 Cri L Jour 559 AIR 1955 
Assam 1 (2) = 1955 Cr L Jour 54 = ILK 
(1954) 6 Assam 511 (DB) AIR 1944 
Mad 472 (473) = 46 Cri L Jour 104. 

5. Separate possession of different parts 
of the property and joint possession, — (1) 
Where the. Magistrate decides that one 
party is in possession of a specific portion 
of the property and the other in posses¬ 
sion of the rest the Magistrate should not 
pass an order under this section attaching 
the entire property. (1905) 2 Cri L Tour 
408 (410) (DB) (Cal) (1901) 5 Cal WN 
710 (712, 713). 

[But see (1895) 22 Cal 297 (305) (DB).} 

(2) When the dispute is in reSpect of a 
specific portion of the property in posse.s- 
sion of one of the parties no order of attach¬ 
ment under this. section should be passed 
as regards that portion of the property. AIR 
1941 Pat 607 (608) = 42 Cri L Jour 791. 

(3) Where the Magistrate finds that the 
parties were in joint possession on the date 
of the preliminary order, he can pass an 
order or attachment under this section. AIR 
1932 All 683 (684) = 34 Cri L, Jour 480 
•• AIR 1930 Bom 172 (173) == 31 Cri L 
Jopr 933r(pB) •• AIR 1932 Pat 360 (368) 
= 34 Cri.X Jour 115 (DB) AIR 1953 
Orissa 278 (280) = ILR (1952) Cut 628, 

[But see AIR 1915 Mad 396 (397) = 
15 Cri L. Jour 572 (DB) 1955-2 Mad 
L Jour 382 (382)= •• AIR 1948 Oudh 1-30 
(131) 49 Cri L Jour 202 •• AIR 1951 

Raj 156 (157) = ILR (1951) 1 Raj 265 == 
52 Cri L Jour 1209 (DB) Alft 1904 
Mys 195 (199, 200) = 1984 (2) Cri LJ 
319 (Dfixj , * : 

(4) . TTie attachment of an undivided share 
in 4 village is'not pemi^sible under this 
section. AIR' 194f Ma^T44 (744), 
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Section 146 (contd.) 

6. Reference to Civil Court of competent 
jurisdiction, — (1) The term ‘civil Court’ 
appearing in Section 146 (1) does not in¬ 
clude a revenue Court. AIR 1961 Raj 216 
(219, 220) = 1961 (2) Cri L] 552 = 
1961 Raj LW 469 (FB). (AIR 1960 Raj 279, 
OveiTiJed.) AIR 1963 All 17 (17, 18) 
= 1963 (1) Cri LJ 28 (1) = 1963 All WR 
(HC) 55 1961 Raj LW 247 = ILR 

(1961) 11 Raj 412 (416) (DB). (ILR (1960) 
10 Raj 945, Overruled.) «« ILR (1959) 9 
Haj 673. 

[See however AIR 1969 Mys 315 (317, 
318) = 1969 Cri LJ 1251.] 

(2) ‘Civil Court of competent jurisdiction* 
means Civil Court of competent territorial 
jurisdiction and not pecimiary jurisdiction. 
AIR 1961 Raj 245 (246, 247) = 1960 Raj 
LW 187 = 1961 (2) Cri LJ 693 AIR 
1969 Assam 81 (84) = 1969 Cri LJ 854 

AIR 1967 Mad 91 (93, 94) = 1967 Cri 
LJ 213 = (1967) 2 Mad LJ 70. (Both 
District Munsif as well as superior Court 
are Courts of competent jurisdiction under 
Section 146 (1).) AIR 1964 Mys 195 
(201) = (1963) 2 Mys LJ 103 = 1964 (2) 
Cri LJ 319 (DB) AIR 1963 All 17 (17) 
- 1963 All WR (HC) 55 = 1963 (1) Cri 
L] 28 (1) AIR 1963 Pat 252 (254) = 
1963 BLJR 442 = 1963 (2) Cri LJ 34 
(FB) AIR 1963 Tripura 35 (37, 38) = 
19(53 (2) Cri LJ 326 AIR 1960 All 599 
(600) = 1960 Cr LJ 1279. 

[See however AIR 1968 Punj 301 (301) 
■= 1968 Cri LJ 971. (Expression ‘competent 
jurisdiction’ in S. 146 refers to competency 
as to territorial jurisdiction as well as pecu¬ 
niary jurisdiction.)] 

(3) Reference is to a constituted Court 
and not to a persona designata. AIR 1966 
•SC 1888 (1889) = 1966 Cri LJ 1514 = 
(1966) SCR (Supp) 393. 

(4) A reference made under S. 146 (1) 

to a Civil Court not being either a suit or 
a proceeding, cannot be put to any limita¬ 
tion of pecuniary jurisdiction and can be 
made to any Civil Court having territorial 
jurisdiction. But as a rule it should be 
made to a Court of the lowest grade un¬ 
less otherwise the Magistrate is of opinion 
that the reference to a Court of higher 
grade is necessary in the circumstances of 
the case. AIR 1958 Pat 308 (309, 310) = 
1958 Cri L Jour 796 AIR‘1959 All 

467 (471) = 1959 Cri L Jour 912. 

(5) Section 146 is a sort of corollary of 

Section 145 and Magistrate must refer case' 
to civil Court in the circumstance.s covered 
by Section 146 (1). 1969 BLJR 892. 

(6) The reference contemplated by this 

section to a Civil Court is to decide the 

question whether any and which of the 

parties was in possession of the subject of 
dispute at the relevant date under S. 145(4). 
1957 Cri L Jour 682 (685) (Rai). 


(7) Reference of dispute to Civil. Court 

— In judging whether Magistrate had suf¬ 
ficient ground what has to be seen is sub¬ 
stance and not form of order of reference. 
AIR 1970 Ail 119 (121) = 1970 Cri LJ 
193 (DB). 

(8) Reference to Civil Court — Magis¬ 
trate should always draw up a statement 
of the case — Mere omission to do so 
cannot, however, be fatal to the validity 
of the proceedings. AIR 1969 Assam 81 
(84) = 1969 Cri LJ 854. 

(9) Reference to Civil Court without 
drawing up statement of facts — Opinion 
not expressed — Reference is incompetent 

— Civil Court cannot decide question of 
possession on such reference. AIR 1965 
Pat 411 (412-413) = 1965 (2) Cri LJ 527 
= 1965 BLJR 97 (DB). 

(10) Before ordering reference to Civil 
Court, Magistrate must apply his mind to 
the case of the parties and to the evidence, 
both documentary and affidavit. 1970 Cri 
LJ 115 (117) (Pat). 

4 

I 

6A. Inquiry by Civil Court — Procedure. 

— (1) A proceeding before a civil Coiut 

arising out of a reference under S. 140 (1) 
Cr. P. Code is a civil proceeding as con¬ 
templated by Section 141, C. P. Code and 
the District Judge has got the power to 
transfer such proceeding from one civil 
Court to another under Section 24 (1) (b), 
Civil P. C. (1968) 34 Cut LT 43 AIR 
1966 SC 1888 (1891) = 1966 Cri LJ 1514 
= (1966) SCR (Supp) 393 1969 All WR 

(HC) 803 (806) AIR 1965 All 446 
(449). = 1965 All LJ 12 AIR 1961 
Mad 247 (249, 251) = 1981 (1) Cr LJ 821 
= (1961) 1 Mad LJ 342. (To such a pro¬ 
ceeding, provisions of Civil P. C. are appli¬ 
cable except those relating to costs, appeals 
reference, review etc.) 

[But s^e AIR 1965 All 368 (369, 370) = 
(1965) 2 Cri LJ 177 = 1964 All LJ 63L 
(DB). (Order 9, Civil P. C. does not apply., 
AIR 1965 Andh Pra 17 (18).= 1965 (i; 
Cri LJ 8 = (1964) 2 Andh WR 129. 
(Provisions of Section 141, Civil P. C. not 
attracted — Application under Order 19, 
Rule 2 In such a reference is hot' maintain¬ 
able.) AIR 1963 Mad 338 (341) = 1963 
(2) Cri LJ 381 = (1963X 1 Mad LJ 376. 
(DB). (Provisions of Sec. 141 and Order 9, 
Rule 13; Civil P. C. do not apply. AIR 
1961 Mad 384, Overruled^)] ^ 

(2) A Civil Court is not merely a delegate 
or agent of the referring Magistrate out 
can exercise all the powers vested in it by 
the Civil P. C., except to the extent to 
which the application of the Code of Civil 
Procedure is excluded by sub-sectjon- (1-D) 
of Section 146. 1962 (2) Cri LJ 708 (708, 
709) = 40 Mys LJ 546. 

(S) Even if a reference is not in accord- 
ance with law, t^e Munsiff has no jurisdic¬ 
tion to return the record direct to the Magi- 
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Unction 1)46 '» Note 6A (contd.) 

The Munsiff is not a Court of Ap- 
peri Or revision. ovOr a Magistrate and can- 
fiOt return the record saying that the Magi¬ 
strate’s jjrder was contrary to law and un¬ 
satisfactory. The only course open to'the 
Munsiff is to bring it to the notice of the 
High Court by way of a reference. 'AIR 
1968 Orissa 82 (84) = 34 Cut LT 181 = 
1968 Cri LJ 646. 

[See also AIR 1970 Pat 97 (99) = 1970 
Ci| LJ 481 = 1969 QLJR 675. (Incompe¬ 
tent reference by Magistrate — Civil Court 
is not clothed with any jurisdiction so that 
it cpn neither record any finding nor give 
directions to Magistrate as to what course 
he mould adopt ^ Proper course for Civil 
Court is to return the reference.)] 


6B. "Take such further evidence as may 
be produced.”-;— Sub-sec. (lA).— (1) The 
term ''further evidence’ used in^ the sub¬ 
section (lA) means ‘evidence which is not 
already on record’. That evidence may be 
of various kinds, the only restriction being 
that* that e^dence should not already be 
on the record of the case. 1962 (1) Cn 
LJ 632 (633, 634) = 1961 All LJ 82. 

(2) In the context and in the setting in 
which the' expression ‘evidence’ has been 
used in Section 146 (1-A) it can be reason¬ 
ably held that it includes the affidavits 
which by virtue of the provisions of Sec¬ 
tion 145 (1) of the Code form part of the 
evidence on record in the proceeding, even 
though the Evidence Act does not apply 
to aifidavits.' tAIR 1969 All 82 (86) = 
1969 Cri LJ 139 = 1968 All WR (HC) 
88 AIR 1965 All 442 (442) = 1964 All 
WR (HC) 560 = 1905 (2) Cri LJ 337. 
(Question of possession under S. 146 (l-Av 
•“ * No ' legal bar for Civil Court to take 
evidence on affidavits.) ' , 


(3) Under sub-section (1-A) of Sec. 146 
U: is not open to the Civil Court to call 
fott further evidence. 'The initiative under 
.that section, after the reference has been 
^ceived in the Civil Court, is ^^b the 
parties and 411 that is necessary under bec- 
tion 146 is that the parties must be given 
ample opportunity to place therr re.spec- 
tive cases before the Civil Court. 1^’ 
ever, they do -not avail of this 
and do not address the Court, the Civil 
Court is within jurisdiction in giving a deci¬ 
sion upon tb© question bf' po.s^ssion on 
tKe evidefece^mat is already on 
AIR' I960* Pat S19 (520, 521) = 1950. Cn 
LTi 1487 1960 BLJR 428. (Upon failure 

of parties to adduce evidence, the order ot 
the Oiv^Xouft returning the re^d to the 

Magistrate is wholly iUega! 
juriadietlon.) •• 1962 (2) Cn U 577 (579) 
sa. 1962 BLJR 105 (DB). (S«b-sechon (1-A) 
of .Seefaiaa 140 as amended in 1955 has put 
ivon the Civil Courts a sta^tory ““[y. 
flgpJingjfconsideration of evidence which is 

ahwa^ on record.) 


6C. “Hearing the parties.” — (1) 'The 
■expression ‘hearing the parties’ in Sec¬ 
tion 146 (lA) would not include the taking 
of evidence of the parties as witnesses but 
is limited to hearing arguments only. AIR 

1958 Orissa 79 (80) = ILR (1957) Cut 676 
= 1958 Cri L Jour 650 ** (1967) 33 Cut 
LT 1098 = ILR (1967) Cut 862 (DB). 

(2) Under sub-section (lA) the parties are 
at liberty to produce any further evidence 
that they may like to produce. The Court 
has to hear the parties in respect of the 
entire materials that have come on the 
record and then to decide the question re¬ 
ferred to him. 1962 (1) Cri LJ 632 (634) 
= 1961 All LJ 82. (AIR 1958 Orissa 79, 
DisS. from.) 

6D. “Decide the question pf possession.” 

— (1) Civil Court bound to record a find¬ 
ing in favour of one of rival partie.s — 
Finding that it was unable to decide which 
party was in possession — Finding is er¬ 
roneous. AIR 1965 All 127 (128) = 1963 All 
LJ 1101 = (1905) (1) Cri LJ 271. 

6E. “A^ far as may be practicable7 — 
Sub-sec. (IB). — (1) If an enquiry is not 
concluded within the period of three months 
as prescribed by Section 146 (IB), it can¬ 
not at all vitiate the decision of the Court. 
AIR 1959 Cal 366 (368) = 1959 Cri L 
Jour 705. 

6F. Dispose of the proceedings in con¬ 
formity with the decision of Civil Court. — 
(1) Sub-clause (1-B) of Section 146 leaves 
no alternative to the Magistrate but to carry 
out the decision of the Civil Court. It is 
not the function of the Magistrate to ques¬ 
tion the finding of the Civil Court. Once 
the Magistrate nas done srt, his order can¬ 
not be said to be illegal. AIR 1958 Pat 
85 (86) = 1958 Cri L'Jour 202 AIR 

1959 Cal 366 (368) = 1959 Cri L Jour 
705 AIR 1968 Cal 216 (218) = 1968 
Cri LJ 600. (Parties need not be heard 
again.) •• AIR 1968 Manipur 94 (95) =* 
1968 , Cri LJ 1559. (Provisions of Section 
are mandatory.) 

(2) Where a reference made by the Magi¬ 
strate under Section 146 (1) is conrnetent 
and within jurisdiction, he has no further 
jurisdiction to go into the materials and 
pass a judgment on the record returned by 
the Civil Court without deciding the ques¬ 
tion of possession. AIR 1908 Orissa 82 (84) 
= 34 Cut LT 181 = 1968 Cri LJ 640. 

(3) Reference to Civil Court under Sec- 
tioii 140 — Finding of Civil Court received 
—* Recording of evidence regarding appre¬ 
hension of breach of peace is obligatory 
before final order is passed. (166dJ 65 Pun 
LR 217. 

(4) Reference to civil Court by ' S. D. M. 
‘A’ — Civil Cotirt sending back record 
und©r Section 140 (IB) after concluding In¬ 
quiry — ‘A’, (ceasing to bb' S. D.’ M. but 
continuing as -a First Class Maj^strate — 
‘A* rilaking'f|nal orders Mere irregularity 

— No interference if there is no failure 


942 [S 146 N 6G] 


[The Co'de of] Criminal Procedure, 


Seclion 146 — Note 6F (contd.) 
of justice. AIR 1963 Tripura 35 (37) = 
1963 (2) Cri LJ 326. 

(5) Final order under Section 145 can¬ 
not include properties not included in pre¬ 
liminary order even if the Civil Court to 
\\h<jm a reference is made under S. 146 (1), 
holds after inquiry that one of the parties 
was in possession of larger extent of pro¬ 
perties. (1963) 1 Cri LJ 545 (546) = 1962 
Mad WN 279. 

(6) “Joint possession" — Finding not 
vitiated when separate and individual pos- 
se.ssion is not in dispute. AIR 1968 Cal 
216 (220) = 1968 Cri LJ 600. 

6G, Finality of finding of Civil Court — 
Sub-sec. (ID). — (1) Section 146 (ID) 
means not only that there can be no direct 
attack on the finding of Civil Court under 
the section through an appeal or an ap¬ 
plication for review or revision but also 
that there can be no indirect or collateral 
attack by or during an appeal against or 
an application for review or revision of the 
t>Y(]tr of the Magistrate passed under Sec¬ 
tion 146 (l-B). AIR 1959 All 568 (569) = 
1959 Cri L Jour 1043 (2)' AIR 1959 
Mad 111 (112) = 1959 Cri L‘ Tour 335. 
(Revision against order‘ of Criminal Court 
nr ter decision by Civil Court on reference 
is not barred but Court’s power in revision 
is limited to ascertaining whether the Cri¬ 
minal Courts have implemented the deci- 
-Vo PJ Court.) AIR 1968 Cal 

iK' LJ 600. (AIR 1963 

Pa 243 FB) and AIR 1963 Pat 320, Not 
toll,—High Court cannot interfere with the 
finding of the Magistrate made under Sec¬ 
tion 146 (l-B) of the Cr. P. Code, on the 
grfiiinc! (hat the civil Court’s order is incor- 
Kcl.) AIR 1965 All 127 (128) = 1963 
MI '\ R (IIC) 772 = 1965 (1) Cri LJ 271 

1963 BLJR 131 (Pat). ■ ■' 

also AIR 1959 Cal 366 (368) = 
1959 Cri L Jour 705. (Remedy of aggrieved 
party is to go to a competent Court imder 
Section 146 (1-D).] 

[See however AIR 1966 Orissa 119 (120. 

9 " LJ 679 = 32 Cut LT 
106 . (Final order passed by Magistrate in 
conformity with decision of civil court is. 
howler, reyisable and all other matters 
can be assailed therein excepting the find, 
ing of Civil court Finding of civil court 
however, erroneous, is final until set aside 
m a court of competent jurisdiction under 
Sec. 146 (IE) — AIR I960 Mad 169 and 
mjqpnty jud^ent in AIR 1963 Pat 243 
(FB), Not foil.)] 

(2) Order passed by Magistrate under 
Section 146 (l-B) on basis of decision of 
Civil Court regarding the question of 
possession — Order being by an inferior 
criminal Court, is amenaWe to the revi- 
sional jurisdiction of the Court of Session or 
the High Court — Sub-s. (1-D), which bars 
appeal, revision or j-eview against the find¬ 
ings of the civil Court only does not bar 


revision against order under sub-s."(l-B). AIR 

= J963 Raj LW 
543 — 1964 (1) Cri L Jour 429 •• 

AIR 1963 Pat 243 (244, 246) = 1963 

BLJR 496 = 1963 (2) Cri LJ 25 (F^ 
High Court can' interfere with the 
finding of the civil Court under Sec. 
tions 435 and 439 of the Criminal P. C 
after the finding is adopted by the Magis- 
trate and the final order is passed ~ AIR 

It?? 1959 Mad 111 and 

1959 Cal 366, Dissented from: AIR 
1958 Pat 85 and AIR 1962 Pat 468. Over- 
ruled.) AIR 1969 Assam 81 (83) 

= 1969 Cri L Jour 854 1968 

Cn L Jour 1386 (1388) = 1968 

LJ 397 (399) = 
J 967 All Cri R 312 1963 (1) Cri LJ 

545 (546) = (1962) 2 Mad LJ 150 = 1962 
Mad IJ (Cri) 448 =1062 Mad WN 279. 
(High Court cannot, however, go into cor¬ 
rectness or legality or otherwise ’ of the pro¬ 
ceedings of the civil Court.) 

[But see AIR 1970 All 119 (122) 

= , 1970 Cri L Jour 193 (DB). 
/T of Magistrate under Sec. 146 

* cannot be set aside in' revision: 

AIR 1963 Pat 243 (FB), held impliedly 
overruled by AIR 1966 SC 1888.) (1968) 

MU (Grl) 281 = 1968 Ker LT 261. .<A 
finding given by a Civil Court under Sec- 
hon 146, not being a finding of criminal 
Court cannot be revised under Section 435. 
A revision against an order passed under 
Section 146 (l-B) is not. maintainable). 

tLJ 649 (657) = 1967 AU Cri R 
(DB).] ^ ^ 

(3) Section 146 (1-D) cannot be inter¬ 
preted as conferring a finality fupon a ^)^d- 
ceeding iwhich is without jQrisdiction. 1967 
AR^^Cri R 438 = 1967 All WR (HO) 706 

(3a) When the Court’s order is attacked 
in revision on the grounds of illegality of 
foe reference and lack of initial jurisdiction 
of foo Court to proceed with the matter 
under reference, revision cannot be said 
to be not maintainable. (1969) 35 Cut LT 
936 (938), , 1 . 

(4) The restriction placed on the revisionalr 

powers of the High Court , by S. 146 (1-D) 
involves no invasion of fundamental 
right or diminution of High Court’s juris¬ 
diction. AIR 1960 Mad 169 (169) = 1960 
Cri LJ 489 = 1959 Mad WN 599. * 

(5) Restoration application Sieging ' order 
passed under Section 146 as ex parte — 
Restoration implies review of^ final order 
which is not allowed under 8ec,.^<146 (1-D) 
— Restoration applicarion not maintainable. 
19W AU WR (HC) 289 =? 1964 . All LJ 
668 . 

t 

(6) Section 146 ‘ (1-D) bars an appeal, 
view or revision against any finding of the 
civil Court given on a reference under Sec¬ 
tion 146, but not against any other order 
passed by that Court and therefore revi¬ 
sion can be entertained by Hi^ Coinrt 
again^ the order allowing restoration api 
plication in respect of order passed under 
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on 146 — Note 6C (contd.) 
bn 140; 1964 All WR (HC) 289 = 
1964 All LJ 668. 

lading by civil Court that none of 
pa^es was ix^ possession — Magistrate 
jn receipt of,finding, dropping proceedings 
^d xelet^sing atta^ment —> Magistrate's 
;^der, improper —r. As civil Courts order is 
iiot'^subject to appeal, review or revision 
inder Section 146 (l-D), Magistrate's order 
tftn be set aside under inherent powers. 
hlR 1965 All 127 (127, 128, 129) = 1965 
^ ‘LJ 1101 = 1965 h) Cri LJ 271. - 
^'(8) Reference under Section 146 to Civil 
^Ourt —^ Stay order by superior Court —» 
Fudgtnent pronounced after stay but before 
vt is communicated to Civil Court — Not 
yidid Findings given by Civil Court not 
immune to review or revision under Sec¬ 
tion 146, Cl. (l-D). AIR 1962 All 80 (81, 
82) =s 1962 (1) Cri LJ 119 =• 1962 All 
WR (HC) 165. 

6H. Decision of a court of competent 
jurisdiction — Sub-sec. (IE). — (1) A court 
of competent jurisdictioD referred to in sub¬ 
section (1-E). does not necessarily mean 
Civi) Court but may be a revenue court. 
air 1961 Raj 216 (220) = 1961 (2) Cri 
U 552 = 1961 Raj LW 469 (FB) ** AIR 
1968 Manipur 94 (95, 96) = 1968 Cri LJ 
1559. (S. 146 (1-E) applies to decision of 

Reveni^e Court.) 

[See also. AIR 1969 Mys 315 (317, 318) 
,1969 Cri LJ 1251. (Ibe decision of the 
Mysore Revenue Appellate Tribunal is a 
decision by a competent Court within the 
meaning of Section 146 (1).] 

(2) Though words ‘a civil Court of com¬ 
petent |urisdiction’ in Section 146 (1) re¬ 
semble -much with words ‘a Court of compe¬ 
tent jiiriisdiction' in Section 146 (1-E) they 
are not identical. AIR 1967 Mad 91 (93, 
©4) = 1967 Cri LJ 213 = (1907) 2 Mad 
Lli.70. 

(3) Finding of civil court, however, er¬ 
roneous it may be, is final until s^et aside 
i®^ court of competent jurisdiction under 
^6tion 146 (1-E). AIR 1960 Orissa 119 
(120, 121) = 1066 Cri LJ 679 = 32 Cut 
LT 106. ■ • 

'(4y, After attachment of disputed land 
wder Section 146 (1), P filed a suit for 
declaration of title to the land and for 
^cb >otiber reliefs as the Court deemed fit. 
f. however,. averred all facts that he was 
m poBfessioD,. of die said land till the date 
w^roceeding under Section 145, Cr. P. 

Hel^ diough P did not ask for relief ln“ 



Order Attachment. — (1) An order 
c^^ttap&daent under Section 146 contem- 
plities - Aotual taking and keeping of posses- 
rion., AIR 1943 Nag 246 (247) = 44 Cri 
II'JW‘’’739 ■•• AIR 1920 Mad 209 (211) 

fc-. i' . 1 


= 21 Cri L Jour 73 (DB) •• AIR 1925 
Nag 297 (298) = 26 Cri L Jour 1378. 

(2) The object of proceedings under Sec¬ 
tion 146 is to hold the property in anti¬ 
cipation of, an action in Civil Court re¬ 
garding possession and to enure for the 
benefit of the party in possession — Attach¬ 
ment lasts till the decision of Civil Court 
under Section 146. AIR 1961 Pat, 425 
(429, 430) = 1961 (2) Cri LJ 662. 

(3) Magistrate should give reasons for his 
order under this section. AIR 1956 All 297 
(299, 300) = 1956 Cri L Jour 561 (DB). 
(Overruling 1951 All WR (HC) 507 (512).) 

(4) The order itself need not be long, but 
it should contain sufficient material to in¬ 
dicate to the revisional Court that the Court 
of enquiry had applied its mind to the 
case, and had made a genuine attempt to 
give a decision in the matter and in spite of it 
Bad found itself unable to come to any defi¬ 
nite conclusion in favour of either party, 
and hence it was taking action under this 
section. AIR 1953 All 751 (752) = 1953 
Cri L Jour 1717. 

(5) Attachment order not indicating satis¬ 
faction of Magistrate of likelihood of breach 
of peace — Order passed after perusal of 
police report — Order held proper. 1964 
(1) Cri LJ 240 (241) = 1963 Kash LT 294.' 

(6) Magistrate has power to make an 
order respecting management and control 
of property during the period of attach¬ 
ment. AIR 1925 Nag 297 (298) = 26 
Cri L Jour 1378. (OvcmiJed on another 
point in AIR 1951 Nag 201 (DB).) 

(7) Where properties of a mutt are at¬ 
tached under this section. Magistrate has 
power to pass an order regarding moveable 
property appurtenant to the mutt. AIR 
1927 All 125 (125) = 27 .Cri L Tour 429 

AIR 1916 Pat ^ (43) = 18 Cri L Jour 
287 (DB). 

(8) Reference to Civil Court by Magis-. 
trate — Unable to satisfy himself which 
party was in actual possession — Order 
of attachment by Magistrate — Civi! Court 
retumingi the case holding that it had no 
jurisdiction to decide the question — Order 
of attachment still valid. 1963 BLJR 583 
(Pat). 

(9) Attachment of property — Magistrate 
must refer matter to Civil Court after 
attachment — He cannot both attach pro¬ 
perty and drop proceedings under Sec. 145 
without referring matter to Civil Court. 
(1961) 27 Cut LT 431. 

8. Effect of an order of attachment. >— 
(1) Attachment does not operate as dispos¬ 
session of the rightful owner. AIR 1916 
Cal 751 (752) (DB) •• (1903) 26 Mad 410 
(415) (DB) •• AIR 1969 J and K 48 (49, - 
50) = 1968 Kash LJ 116. 

. (2) The effect of an order of attachment 
is to place the property ip custckdia legiat 
and the possessipn or the Court during the’ 
period or attachment enures to the beneht 
of the person who is ultimately found by 
the Civfl Court to be in; possession of the 
property. AIR 1964 Andb Pra 106 (116) 
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Section 146 — Note 8 (contd.) 

= (1963) 2 Andh WR 169 (DB) AIR 
1960 SC 359 (361) = (1965) 3 SCR 655. 

(3) When the land is attached the Magis¬ 
trate cannot permit one of the parties to 
use it. 1951 All WR (HC) 507 (508). (Over¬ 
ruled on another point in AIR 1956 All 
297.) 

(4) Where the Court passes an order of 
i-tachment and the order is subsequently 

M und to be erroneous and without juris- 
lictlon. the r>erson aggrieved by such an 
■)r'i<.r has no cause of action for damages 
igoinst the party who procoied such an 
order as the Court is not an agent of the 
litigant so as to make that litigant liable 
for errors of law or procedure which the 
Court commits. (1910) 14 Cal WN 96 (98) 
(DB) AIR 1956 All 119 (121) (1911) 

12 Cri L Jo»ir 14 (15) (Cal). 

(5) Where third parties are injured when 
the Magistrate takes possession of the 
attached property they have only two re¬ 
medies: they can apply to the Magistrate 
to withdraw the attachment on the ground 
that no fear of breach of the peace exists 
any longer or else they can file a suit to 
establish that they are the persons entitled 
to possession. AIR 1943 Nag 246 (247) = 
44 Cri L Jour 739. 

(6) Prior to amendment of 1955 
— Attachment under Sec. 146 — Decla¬ 
ratory suit is maintainable at the instance 
of a person who is in possession but has 
no title. 1961 (2) Cri LT 880 (883 to 885) 
(Pat) (DB). 

9. Withdrawal of attachment. — (1) The 
proviso to sub-section (1) gives no direction 
as to whom the Magistrate is to hand over 
the property if he is satisfied that there is 
no likelihood of a breach of the peace. 
AIR 1944 All 210 (211) = 45 Cri L Jour 
769. 

(2) It is impossible for the Magistrate to 
withdraw the attachment until it is agreed 
between the parties concerned in Court, ■ 
»s to whom the property should be made' 
over. The Magistrate's satisfaction there- 
ore that there is no longer a likelihood 
)f a breach of the peace is equivalent to 
lis being able to hand over the property 
to somebody with the consent of the part¬ 
ies concerned and unless there is agreement 
on the point the Magistrate must keep it 
attached until tlie question has been decid¬ 
ed by a competent Court. AIR 1944 All 
210 (211) = 45 Cri L Jour 769 •• AIR 
1953 Trav-Co 388 (389) = 1953 Cri L 
Jour 1566, 

(3) In withdrawing attachment Magistrate 
may make over possession of the property 
to any party he thinks fit, and is not bound 
simply to direct the receiver to abandon 
the property leaving the parties to scramble 
for it; but in making over possession to any 
particular party, he should exercise a sound 
discretion. AIR 1926 Oudh 146 (146, 147) 
= 26 Cri L Jour 1629. 

rsee also 1957 Andh LT 682 (685).] 


(4) The power of Court to grant restitu¬ 
tion is not confined to the proviso to Sec- 
bon 146 (1) but the Magistrate has inhe¬ 
rent power to grant restitution of property 
to the person from whom it was taken on 
the date of the preliminary order after he 
had passed an order under Section 145 (5) 
that there was no likelihood of breach of 
peace. ILR (1954) Hyd 892 (900, 901). 

10. Appointment of a receiver. — Sub¬ 
section (2). — (1) Appointment of receiver 
of attached property can only be made 
under the circumstances mentioned in this 
section and after the completion of the in¬ 
quiry. (1912) 13 Cri L Jour 536 (536) 
(Mad). 

[See also AIR 1959 Orissa 81 (82) = 
ILR (1958) Cut 731 = 1959, Cri L Jour 
624. (Magistrate dropping proceedings under 
Section 145 and keeping property in cus¬ 
tody of third party receiver till rights of 
parties are decided by civil Court. Order 
set aside.)] ;» 

(2) A person who has shown a partiality 
for one of the parties or a party to the 
action should not be appointed receiver 
unless by consent, or u^ss there are spe¬ 
cial circumstances justifying his appointment 
in preference to others. AIR 1927 Pat 
393 (394) = 28 Cri L Jour 776 (DB). 

(3) A Court is bound to hear both sides 
and cannot delegate its function to any 
other authority in the absence of iny speci- 
fic and lawful provision authorising such 
delegation. It is therefore not desirsible for 
a Magistrate to delegate to a subordinate 
of his the necessary enquiry to be conducted 
even if it be in the limited field of manage¬ 
ment of properties ordered to be attached 
under Section 146 (1). AIR 1957 Mad 405 
(408) = ILR (1958) Mad 72 = 1957 Cri 
L Jour 761 AIR 1959 Ker 55 (59) = 
1959 Cri L Jour 196. 

(4) Land attached under Section 146 

pending proceeding under Section .145 — 
Proceeding under Section •145- de,cided ■— 
Magistrate passing order directing; supurdar 
to deposit certain amount towards profits 
utilized by him, arising out of attached 
land — Order is without jurisdiction — 
Amount due can be determined only in 
Civil Court. 1968 Cri LJ 1531 (2) (1532). 
= 1960 All LJ 792. , 

11. Powers of the receiver.-^ (1) A re¬ 
ceiver appointed under this section has, 
subject to the control of the Court, all the 
powers of a receiver appointed imder the 
Code of Civil Procedure. (1912) 13 Cri LJ 
295 (295) (Mad). 

(2) In the absence of any linoitation ^ on 
power prescribed by the Court the receiver 
will have all general powers of niailagement 
including die power to grant leases. AIR 
1933 Mad 67 (68) = 33 Cri L Jour 956. ^ 

[See also AIR 1944 Pat 87 (87. 90) 
(FB).] 

(3) A receiver obtained permission ^ from 
Court to lease the property without disclos- 
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Section 146 Note 11 (contd.) 
ing' all material facts and granted a lease 
for w IndeHnite period in favour of one of 
the parties.' . that granting of such 

a lease amounted to a fraud practised upon 
Court and that Court had jurisdiction to set 
'jlSid* Ae lease. AIR 1933 Mad 07 (69) = 
^3(Gil L Jo\u 956. 

(4) ^ A receiver sliould obtain dire'^Nons 
and instnictious from Magistrate with regard 
to management of property. AIR 1915 Cal 
286 (237) = 15 Gri L Jour 725 (DB). 

(5) The receiver has a right to take pjs- 
sesron also of accretions to attached pro¬ 
perly. (1910) 11 Cri L Jour 288 (290) (DB) 
(Cal). 

(6) Powers of the receiver appointed 
under .Section 145 (4) are different from 
the povyers of a receiver appointed under 
S.ection 146 (2) AIR 1969 Ker 188 (189) 
= 1968 Ker LT 554 = 1969 Cri LJ 735. 

12. Remuneration of the receiver. 

(1) The remuneration to be paid to receivers 
should not exceed the total realizations from 
the property, AIR 1925 Nag 462 (462, 
463} = 27 Cri L Jour 22. 

(2) The remuneration ordinarily fixed for 
receivers appointed under Order 40, Rule 1 
ot the Civif Procedure Code does not for- 
nish ^y standard for the remuneration to 
be paid to receivers under this section. AIR 
1925 Nag 482 (462) = 27 Cri L Jour 22. 

13. Disobedience to an order under this 

section.—4I) Any person entering the attach¬ 
ed land is liable for the offence of criminal 
^espass under Section 447, Penal Code. He 
is ^t liable to be punished under Sec. 18S, 
as in the case of an order under Section 145, 
sub-section (6). AIR 1943 Nag 246 (248) 
« '44 Cri L Jour 739 (1898) 8 Mad L 

Jour 253 (256) (DB) AIR 1960 Pat 125 
(125, 126) = I960 Cri LJ 387. 

' 14. Review.— (1) Magistrate has no power 
to review an order under this section passed 
by himself or by bis predecessor except to 
correct a clerical error. AIR 1917 Pat 110 
(111) = 19 Cri L Jo^u 225 • AIR 1928 
All 242 (242) = 27 Cri L Jour 466. 

(2) Once the Munsif has given his find* 
ing however. inadvertently, there is no 
power left m him to review that order nor 
can . a revision be filed. 1966 Cri LJ 820 (822) 
« 1968 All WR (HC) 462. 

15. Revision.— (1) The High Court is 
not ohlv competent to set aside an errone- 
o^ Older but also to pass such orders as 
8h<^d have been made by the Magistrate 
imoil die facts proved at the enquity. (1895) 
^^Cal 297 (305) (DB) •• AIR 1917 Cal 
^ (82) = 18 Cri L Jour 80' (DB). 

o Oi) Wl^ere ap order which ought to have 
bora passed w. ^e Magistrate under Sec- 
146 (1) is passed by the High Court 
V JwvlsioD it is meaningless to say mat all 
ipymofi prdmrs that may be fourd neces- 
seury in .virtue of 'the provisions of' Seo- 
.dii^^^46 should be pa&s^ by the High 
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Court alone. /.IR .o3 7:w-Cct ‘ 86 (389' 
= 1953 Cri L j.,: 156(j, 

(3) Mere brevity of an order iv no , u-'r: 

for interference. AIR 1923 483 (‘iS3) 

= 24 Cri L Jour 57i> (DB). 

(4) Where the M^gi^tratc V is Truied to 
give fiJl judicial coi-iid^^raHon f. the evi¬ 
dence in the case, 'Ikio order wiil be set 
aside. AIR 1919 Cal 99 (100/ = Cri 
L Jour 342 (DB) 1955 BLJH 440 

““ AIR 1953 All 751 (752) == 1953 
L Jour 1717. 

(5) Magistrate holding th?,t evidence: ad¬ 
duced by parties is not gh for a posi¬ 
tive finding of possession. Hi-^- Co'ort can¬ 
not interfere with order of atcs.chAjtnt. AIR 
1951 Assam 89 (90) = ILR (1950) 2 Assi^m 
419 = 52 Cri L Jbi^ 695 (L^P>. 

(6) High Court will net ordfearily inter¬ 
fere with orders passed b; tae M:_ ,lstrate 
with regard to management of property. 
(1902) 29 Cal 382 (384) (DB) AIR 1957 
MaJ 405 (408) = ILP (1958) Mad 72 
1957 Cri L Jour 761 AIR 1927 Pat 393 
(394) = 28 Cri L Jour 776 (DB). 

(7) Where an order with reg* rd >0 mana¬ 
gement offends against an element'uy rule 
founded oc the desire of Cou-.s to ph.oc 
the parties on a footing of absolu'ce equa¬ 
lity High Court will interfere in revision. 
AIR 1927 Pat 393 (394) = 28 Cri L Jour 
776 (DB). 

(8) The District Ma^trate ha« ' pov/er 

to revise an order under this ccc lou passed 
by a subordinate Magistrate, 1922 Pat 

554 (554, 555) = 23 Cri L Jour 562. 

(9) The Hi^. Court con intetfere with 
the finding or the Civil Court under Sec¬ 
tions 435 and 439, Cr. P. C. afer die find¬ 
ing is adopted by the Magistrate and the 
final order is pas^^cd. AIR 1963 Pat 243 
(246) = (1963) 2 Cri LJ 25 = 1963 BLJR 
496 (FB). (AIR 1958 Pat 35 and AIR 1962 
Pat 468, C^erruled.) ®® AIR 1963 Pat 320 
(322) = 1963 (2) Cri LJ 313 = 1963 BLJR 
665. 

[But see AIR 1970 All 119 (lETi == 1970 
Cri LJ 193 (DB). (Order cf Magistrate 
under Section 140 (1-3) cannot be set aside 
in revision. AIR 1983 Pat 243 (FB), held 
impliedly overruled by AIR 1966 .SC 1888).) 

(10) Where the party did not challenge 
the Magistrate’s order of reference to the 
Civil Court uncitT Section 146 (1) of tf'o 
Criminal P. C., it cannot do so at the rtvi 
sional stage against the final order. AIP 
1965 All 127 (128) = 1965 (1) Cri LJ 271 
= 1963 All LJ 1101 •• AIR 1970 All 
119 (121) « 1970 Cri LJ 193 (DB). 

(11) Reference to Civil Court without at- 
tachment of property — Reference fs itill 
competent — Decision of Civil Court can¬ 
not be challenged in revision against Order 
of Magistrate c.n basis of decision <rf Civil 
Court, even if itder of Civil Courteontain^ 
any mistake. 1987 All Or R 16 » 1967 All 
WR (HC) 8. 

6 
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1147. concerning rights of use of immovable property, etc._ 

(p Whenever any District Magistrate, Sub-Divisional Magistrate or Magistrate * of 
The first cl'iss is satisfied from a police report or other information, that a dispute 
iikely to cause a breach of the peace exists regarding any alleged right of user of 
any land cr vi^atcr as explained in Section 145, sub-section (2) (wl^ether such 
ligiib, be claimed as an easement or otherwise), within the local limits of his juris¬ 
diction, he may make an order in writing stating tho grounds of his being so satis¬ 
fied and requiring the parties concerned in such dispute to attend the Court in 
person or by pleader, within a time to be fixed by such Magistrate and to put in 
written statements of their respective claims, and shall thereafter inquire into the 
matter t[in the manner hereinafter provided.] 

t[(lA) 'Die Magistrate shall then peruse the statements so put in, hear tho 
Parties, receive all such evidence as may be produced by them respectively, con¬ 
sider the effect of such evidence, take such fi’rther evidence, if any, as he tbinK 
necessary and, if possible, decide whether such right exists and the provisions of 
Section 145 shall, as.jFar as may be, be applicable in the case of such inquiry.] 

(2) If it appears to such Magistrate that such right exists, ho may- make an 
order prohibiting any interference with the exercise of such right: 

Provided that no such order shall be made where the right is exercisable at 
all times of the year, unless such right has been exercised within three months 


Section 146 — Note 15 (contd.) 

(12) Referoncs to Civil Court — 
Civil Court refusing to sumraon de¬ 
ponent of affidavit before Magistrate for 
being cross-examined — It is ‘case decided" 
within Section 115 C. P. C. AIR 1969 
All 82 (88) = 1909 Cri LJ 139 = 1968 
All WR (HC) 88. 

(13) Objection as to want of jurisdiction 

in Civil Court to decide reference under 
Section l46 (1) — Objection can be raised 
for first time in revision arising out of pro¬ 
ceedings under Section 145. AIR 1965 All 
446 (448) = 1965 (2) Cri LJ 342 = 1965 
AH LJ 12. , 

(14) See also Note 6-G for effect of sub¬ 
section (1-D) on maintainability of revision 
against prder under this section. 

16. interfer nee under Articles 226 and 
227 of the Constitution. — (1) Erroneous 
finding of Civil Court under S. 146 (1-B) 
Criminal P. C. —^ Finding may be challeng¬ 
ed under Article 226 or Article 227 of the 
Constitution of India Section 146 (1-D) 
does not affect such jurisdiction of High 
Court. AIR 1965 All 127 (128) = 1965 (1) 
Cri LJ 271 = 1963 All LJ 1101. 

(2) Fin...mg of Civil Court in proceeding 
under Section 146 (1-A), Criminal P. C. 
cannot be challenged in writ proceedings. 
AIR 1965 All 442 (443) = 1964 All WR 
(HC) boO = 1965 (2) Cri LJ 337. 

(3) Finding of Civil Cnurt given on refer¬ 
ence — Finding can be challenged only by 
a regular suit and not by means of vrit 
pet ion. AIR 1960 All 599 ^600) = 1960 
Cii LJ 1279, 

(4) The powers of the High Court under 
Article 227 of the Constitution cannot be 
taken away or abridged by a legislative 
enactment, and as su^ sub-section (1-D) 
of Section 146, Criminal P. C., has not and 
cannot have that, effect. AIR 1963 Pat 243 
(252) = 1963 BLJR 496 = 1963 (2) Cri 
J^J 25 (FB), 


SECTION 147 — SYNOPSIS 

1. Scope. 

2. Nature of proceedings. 

S. “Is satisfied from police-report cr other 
information”. 

4. “Dispute likely to cause a breach of 

the peace”. 

5. Right of user of land or water. 

6 . “Easement or otherwise.” 

7. Preliminary order in writing. 

8 “Parties concerned in such dispute.* 

9. Notice. 

10. Inquiry into the eristence of the right. 

11. Exercise of the right. 

12. “Order prohibiting any interfei^ce 

with the exercise of such right.” 

13. “Prohibiting the exercise of such right. 

14. Decision of a Civil Court. 

15. Conversion of proceedings. 

16. Dropping and revival of proceedings* 

17. Revision. 

1. Scope.— (1) Magistrate is not bound to 
institute proceedings under this section. AIR 
1950 Assam 165 (Pr. 7) = ILR (1951) 3 
Assam 52. 

(2) Magistrate is not prohibited from pro¬ 
ceeding under this' section merely on the 
zrouna that proceedings under S5ection.,107 
are pending. AIR 1936 Sind 147 (1471 — 
37 Cri L Jour 1036 (DB). 

(3) Magistrate can jjcpcee^ under 

tion 107 or’ ^der Section' 144, especially if 
an inquiry into dispute referred to in Sec¬ 
tion 14*7 would involve ^n investigation into 
complicated questions relating to the 
of the parties. AIR 1950 Assam 165 (Rr 7) 
= ILR (1951) 3 Assam 52 (1906) 8 On 

L Jour 31 (33) =» 29 Mad 97 (DB). 

(4) Ordinarily, proper course for MA^- 
trate to adoot would he to take action und^ 
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next before the institution of the inquiry, or where the right is exercisable only 
at particular seasons or on pEurticuIar occasions, unless the right has been exercised 
during the last of such seasons or on the last of such occasions before such insti¬ 
tution. 

(3) If it appears to such Magistrate that such right does not exist, he may 
make an order prohibiting any exercise of the alleged right. 

• (4) An order under this section shall be subject to any subsequent decision 

of a Civil Court of competent jurisdiction.] 

[1882—S. 147; 1872—S. 532; 1861—S. 320.] 

[•] Substituted for the original Section 147 by the Code of Criminal Procedure (Anier.d- 
ment) Act 1923 (XVIII of 1923), SecUon 30. 

[t] Substituted for the words “in the manner provided in Section 145, arid the provi¬ 
sions of that section shall, as far as may be, be applicable in the case of such 
inquiry,” by the Code of Criminal Procedure (Amendment) Act, 1955 (XXVI of 


1955), S. 20 (a) (1-1-1956), 

[|] Inserted, ibid, Section 20 (b). 

STATE AMENDMENTS 

Gidarat: 

In its'^application to the State of Gujarat, the amendment made in Section 147 is 
the same as that, made in Maharashtra— See Central Act XI of 1960, Section 87, 

NOTE.—For the appointment of an Executive Magistrate for the City of Ahmedabad, 
see Gui. Act XIX of 1961, Section 14 (3A) as inserted by Guj. Act LI of 1963, 


'Section 2. 

Section 147 Note 1 (contd.) 
this section rather than make temporary 
orders under Section 144 or Section 107 
without any inquiry into respective claims 
of parties. AIR 1950 Assam 165 (Pr 7) 
ILR (1951) 3 Assam 52 ** AIR 1936 Pat 
59 (60) = 37 Cri L Jour 378 AIR 1967 
Orissa 198 (199) = 1967 Cri LJ 1672 = 
34 Cut LT 118. (If however. Magistrate 
adopts a proceeding under Section 107, his 
action is not without jurisdiction.) 

[See also AIR 1966 J & K 29 (30) ^ 
1906 Cri LJ 145 = 1960 Kash LJ 1 AIR 
1958 Tripura 47 (48) - 1958 Cri L Jom 
1554,,, (Dispute about right to collect toll 
in Bazar raging for sometime past — Pro¬ 
ceedings under Section 145 or 147 and not 
under Section 144 held appropriate.) ] 

(5) Magistrate has no jurisdiction to start 
a proceemng under this section at the ins¬ 
tance of the party restrained by an 
undeir Section 144 which is in force. Jne 
prdper course for Ae Magistrate is to deal 
with such party for any breach of the order 
if and when any fresh attempt is made to 
disturb the peace. AIR 1951 Assam 77 
(Pr. 0) » ILR (1950) 2 Assam 386 (DB). 

(0) Olwtruction to free flow of water in 
nullah causing c inundation r*~ Procecdmg 
under Action 147 is not proper when there 
is no claiih of ri gh t: oft use of water or 
inte^ereoce Uierewitb — 

S^radn 'lSS may be resorted to. (1858) 24 
J.T 894 (895). 

CO Dispute relating to right of user of 
land tClaimed ee incident of o^Mlership 
— Claim of ownership by both pl^es — 
Maglatrato to prooeeo • under Swhon 

1^^, ui^diBt Sectkm 147. 1968 Cr LJ 


1386 (1389) = 1968 Raj LW 300 1969 

Cri LJ 579 (580) = 1968 Pat LJR 382. 

(8) Difference between proceedings under 
Sections 145 and 147 lies in nature of right 
and not with manner of inquiry or with 
order. AIR 1960 Assam 90 (92, 93, 94) = 
1960 Cri LJ 794. 

(9) A right .to worship in a particular 
place must involve the right to use that 
particular place for a particular purpose or 
in a particular manner. It must therefore 
be held that an inqui^ into the existence 
of, the alleged ri^t of the general public 
to go upon the disputed land for the pur¬ 
pose of worshipping the idol and the Barg.'d 
tree falls within the ambit of Section 147. 
1969 Pat LJR 470 (474). 

(10) Jurisdiction to take action under ^ 
Magistrate has no jurisdiction unless tberr 
is likelihood of any breach of peace. (1970) 
72 Punf LR 118 (120). 

(11) In a proceeding under Sec. 147 the 
Magistrate has to find whether the right of 
user which has been claimed in the pro¬ 
perty exists, and then he has to fic T who. 
ther such right has besr oxercised within 
a period of three months next before the 
institution of the inquliy, in cases where 
the right is exercisable at all time of the 
year, or during the last of the seasons or 
occasions before the institution of the inquiry 
where the right is exercbable only at parti¬ 
cular seasons or particular occasions. 1969 
Pat LJR 470 (475). 

2. Nature of proceedings. — (j.) District 
Magistrate has power to. transfer a proceed¬ 
ing imder this s^tion under Seettons '192 
and 528. AIR ;td4d All 616 ^r 5) = 50 
Cri L Jour.029 AIR 1923 Pat S60 (367) 
= £4 Cri L Jour 4S7. 
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Maharashtra: 

(1) In its appl e tion to the State of Maharashtra, in sub-section (1) of SecHon 147, 
for the words “or Alagistrate of the first class”, substitute the w6rds “or any other Exe¬ 
cutive Niagistrate specially empowered by the State Government in this behalF,—Bom. 
Act XXIII of 1951, Section 2 and Schedule (1-7-1953). 

(2) After the reorganization of the State of Bombay in 1956, the amendment made 
in Section 147 by the above-mentioned Bombay Act is extended to the newly added 
areas of Hyderabad, Kutch and Saurashlra and the region of Vidarbha as from 1-9-1959 

bv Bom. Act XCVII of 1958. 


Puniab: Haryana: Chandigarh: 

In its application to the States of Punjab and Haryana and the Union territory of 
Chandigarh, in S. 147, in sub-sec. (1). for the words "Magistrate of the first class", 
substitute the words “Executive Magistrate of the first class,”—Punj. Act XXV of 1964, 
Section 2 and Schedule, Pt. I, item (37) (2-10-1964) and Act 31 of 1966. Ss. 29 and 88 
(1-11-1966). 


Section 147 — Note 2 (contd.) 

(2) A proceeding under this section is a 
quasi civil proceeding. AIB 1952 Pat 251 
(Pr 1) = 1952 Cri L Jom- 765. 

3. “Is satisfied from police-report or other 
information.” — (1) The jurisdiction of the 
Magistrate to institute proceedings under 
this section ariser on his being satisfied that 
a dispute exists concerning the right of user 
f)f land or water and further that such a 
dispute is likely to cause a breach of the 
peace. AIR i950 Assam 165 (Pr 7) = ILR 
(1951) a Assam 52 ““ AIR 1940 Cal 330 
(.330) = 41 Cri L Jour 728 (DB). 

(2) Magistrate must record a finding that 

li< >‘s satisfied on the materials before him 
that a dispute referred to in Section 147 is 
likely ro cause a breach of the peace. 
(1896) 6 Mad L Jour 193 (194) (DB) 
(1896) 23 Cal 557 (562) (DB). (Evidence 
rc'coi’ded during enquiry is not sufficient to 
give him jurisdiction.) 1969 Cri LJ 1154 
(1156) 1968 All LJ 750. 

(3) Where a Magistrate without drawing 
up formal proceedings and without passing 
U* preliminary order enters into the merits 
O’" the controversy and arrives at certain 
hncbngs on matters which could only be 
exunjined after the passing of a preliminary 
order ^rd ultimately declines to take action 
under t^vetion 147, the order is without 
uiri'dich'oi’t AIR 1950 Assam 165 (Pr 10) 
— ILR (li?51) 3 Assam 52. 

(4) Magistra'te making use of police-report 

for satisfying himself as to existence of dis¬ 
pute __ Examination of Police ofiScer to as¬ 

certain correctness of Police report not ne¬ 
cessary. AIR 1931 All 14 (15) = 32. Cri 
L Jour 309. 

(5) Magistrate cannot drop proceedings 
merely on the ground that the dispute re¬ 
lates to a right exercisable only at particular 
season and that the season is over. AIR 
1941 Pat 281 (282) = 42 Cri L Jour 620. 

4. “Dispiile hZeely to cause a breach of 
the peace.” —^ (1) Magistrate h.;s to be 
satisfi'^-d that a real present dispute exists 
and tlav ;t is likely to cause a breach of 


the peace. (1936) 37 Cri L Jour 512 (513) 
(DB) (Cal) ®® AIR 1941 Pat 281 (282) = 
42 Cri L Jour 620 ®® (1910) 11. Cri L Jour 
729 (730) (DB) (Cal). 

(2) Where the rights of the parties have 
been already determined by a Court of law, 
Magistrate cannot take proceedings under 
this section inasmuch as the object m 
inquiry under this section is only to- find 
out if the alleged right exists. AIR 1927 
Bom 654 (635) = 28 Cri L Jour 578 ®® 
AIR 1952 Pat 251 (252) = 1952 Cri L Jour 
765. 

(3) The fact that the counter petitioners 
were in the habit of running away at me 
very, sight of the petitioners is not suffi¬ 
cient reason to infer that there is ho bke^ 
hood "of a breach of the peace. AIR 1950 
Mad 593 (Pr 6) = 51 Cri L JoUr 1508. 

5. Right of user of land or water. — 
(1) This section applies .only to,cases where 
the dispute relates to the right of user of 
land or water and not to disputes con^rn- 
ing immovable property itself. (1913) 14 
Cri L Jour 605 (606) = 16 Oudh Cas 192 
®® AIR 1934 Pat 86 (88) = 35 Cri L Tour 
481 (DB) ®® ILR (1964) 1 Ker 147 (150) = 
1964 Ker LJ 29 (DB). 

[See also (1967) 1 Mad LJ 143 = 1966 
Mad LW (Cri) 186.^] • . 

[See however AIR 1956 Cal 231 (231) = 
1956 Cri L Jour 616.] 

(2) The expression “land or water” is not 
confined to private property only and .is wide 
enough to include public property such ^ 
public roads, streets and pathways. AIR 
1950 Pat 315 (Pr 2) = 51 Cri L Jour 1^8 

AIR 1924 Nag 294 (295) = 25 
L Jour 353 ®® AIR 1927 Mad 985 (985, 
986) = 28 Cri L Jour 948. 

(3) Section 133 does not bar institution 
of proceedings under this section if the 
ditions necessary for the exercise of me 
jurisdiction under this section are establish¬ 
ed. AIR 1914 Mad 712 <712, 713) = 15 
Cri L Jour 362 (DB).^ 

[See however AIR 1954 Cal 560 (560) — 
1954 Cri L Jour 1712. (Obstruction of a 
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Rajasthan; 


* Abu Area,'—In its application to ,the Abu area of the State of Rajasthan, the amend- 
ihent'biade in Section 147 is the’ same as that made in (1) of Maharashtra.—See Central 
Act XXXVU of 1956, Section 119 (1-11-1956). 


Vnion Territories (except Chandigarh): 

In its application to the Union territories, in sub-section (1) of Section 147, for the 
words “Magistrate of the first class”, substitute the words “Executive Magistrate of the 
first biass”.—Act 19 of 1969, Section 3 and Schedule, Item 38 (in Delhi, on 2-10-1969). 

West .Bengal 


> I 

In Section 147 (1), for the words “Sub-divisional Magistrate or Magistrate of the 
first- class” substitute the words “Sub-divisional Executive Magistrate or Executive 
Magistrate of the first class.”—W. B. Act 8 of 1970, Section 2 and Schedule, item 54. 



Section 147 — Note 5 (contd.) 
public thoroughfare being a public nuisance 
action should "be taken under Section 133 
and not under Section 147.) ] 

(4) The power of MagistratCvS to' pass 
orders in respect of public streets or path¬ 
ways should not be exercised until it is 
clearly proved that there is a right by cus¬ 
tom or by grant or by statute, in one sec¬ 
tion of the public to prevent another section 
of the public from using the public street 
or pathway on particular occasions or for 
particular purposes, when such use is ordi¬ 
narily and prima facie lawful. AIR 1916 
Mad 775 (778) = 16 Cri L Jour 767 (770) 
(DB) (1910) 11 Cri L Jour 721 (722) 
(DB) (Mad) AIR 1927 Mad 985 (985. 
986) = 28 Cri L Jour 948. 

(5) A “right” under the section must be 

a legal right. AIR 1937 Cal 513 (514) == 
38 Cri L Jour 1071 (DB) I960 BLJR 84 
' ', (DB). (Not fust a, bona fide claim of 

. tt.) 

(6) For the purpose of Section 147, ,^here 

TOnst be evidence of user ‘as of right and 
not by way of mere licence or permis-sion. 
JLR (1957) Cut 61.3 (618, 619) 1969 

Pat LJR 470 (476) 1960 BLJR 84 (87) 

(DB). 

(7) Since a right to restrain another from 
fishing in the sea is not recognized by law, 
it cannot' be enforced under this section. 
AIR 1935 Mad 350 (352) = 3T Cri L Jour 
4 (DB). 

(8) The following are rights of user of 
land or water.— 

(a) a right to take a car in procession 
alone a public. road to a teTttpJe. 
AIR 1925 Bom 536 (537) *= 26 Cn 
, L Jour 142^ (DB) •• 1959 Raj LW 
332 (335). (Dispute about use ot 
road for taking out procession.) 

(bV A right to' enter a temple or other 
pUce of public worship and to 
ship therein. AIR i952 Trav-^. 
_ .,-i53i?t(Pr 4) = ILH ( 1652 ) JJav-Co 

' = 1953 Cri L Jour 9. (^urch.h 

r* AIR 1961 Cal 93 (Pr 3^ =» 52 
. ,Crl.jL Jour 940 <FB). (37 CaLSTS; 

Gal 387 and AIR 1926 Cal 437 = 
A* I 27 Cri L Jour 239, Overruled.) 

***• Am 1938,Mad,537 (538) = 39 Cn 




L Jour 705 1961 (2) Cri LJ 466 

(467) (Cal). (Right to worship.) 

[But see AIR 1917 Mad 840 (840)' = 17 
Cri L Jour 235 (235).] 

(bb) Right of service in place of public 
worship like a churqh. 1969 Cri LJ 
331 = 1968 Ker LT 503. 

(c) A right to enter a mosque and offi¬ 

ciate as Kazi therein. (1906) 4 Cri 
L Jour 58 (59) = 29 Mad 237. 

(cc) A right to perform festival at mos¬ 
que. 1961 (2) Cri LJ 234 (235, 236) 
= 1961 Ker LT 329. 

(d) A right to bury the dead in a burial 

ground. AIR 1928 Mad 598 (599) 
= 29 Cri L Jour 644. 

(e) A right to enter a samadhi, AIR 

1930 All 452 (454) = 31 Cri L Jour 
1217. 

(f) A right to erect a bund. AIR 19.30 

Cal 59 (59) = 31 Cri L Jour 944 
(DB). 

(g) A right to go upon land *>f another 

for the purpose of collecting gratui¬ 
ties for a certain religituis purpo.se. 
AIR 1917 Cal 256 (257) = 18 Cri 
L Jour 113 (DB). 

(h) A right of way absolute pr limited 

by exclusion of vehicular traffic. 
(1901) 5 Cal WN 335 (336) AIR 
1921 Pat 227 (228) = 22 Cri L Jour 
739. 

(i) A right to lay wraps in a street. AIR 

1919 Mad 812 (813) — 19 Cri L 

Jour 977. 

(j) A right to let off water by it.s natural 

course. (1911) 12 Cri L Jour 319 
(320) (DB) (Cal). 

(k) A right to fish. (1896) 23 Cal 557 

(560) (DB) AIR 1934 P4t 86 (88) 
= .35 Cri L Jour 481 (DB). 

(l) A right to moor boats and dry fi.shfng 

nets on the land of another. AIR 

1920 Cal 561 (562) = 21 Cri L Jour 
697 (DB). 

(m) A ri^t to use the water emanating 
from the river and running through 

’ .a particular channel. AIR 1919 Pat 
174 (175) . =» 20 Cri L Jour 209, 

(n> A right to u.se the water of « well. 
AIR 1924 Nag 294 (295) ^ 25 Cri 
L Jour 353. 
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Section 147 ^ Note 5 (contd.) 

(o) A ri^t to ply ferries. (1899) 3 Cal 

WN 148 (149) (DB). 

(p) A right to drain off surplus water. 

AIR 1936 Pat 59 (60) = 37 Cri L 
Jour 378. 

(q) A right to receive offerings at a shrine 

depending upon the right to sit in a 
particular spot. AIR 1941 Nag 171 
(174) == 42 Cri L Jour 675. 

(9) The following are not rights of user 
of land or water:— 

(a) A right of privacy. 1888 Rat 357 

(358) (DB) (1913) 14 Cri L Jour 
400 (401) (DB) (Bom). 

(b) Right of a Muhammadan to worship 

on land of another. AIR 1925 Pat 
435 (435) = 27 Cri L Jour 44. 

(c) A right to an undivided share in a 

property. (1883) 5 All 607 (608). 

(d) Right to remove sandalwood paste 

from the person of an idol. (1902) 
4 Bom LR 438 (439) (DB). 

(e) A right to a dignity or privilege not 

properly cognizable by a Civil Court. 
(1890) 14 Bom 25 (27) (DB). 

(f) A dispute relating to offerings in tem¬ 

ple. AIR 1938 Mad 537 (538) = 39 
Cri L Jour 705 AIR 1960 Pat 
189 (190 to 192) = 1959 BLJR 780 
=■ 1960 Cri LJ 506 (DB). 

(10) A right to recite sankalpams to such 
persons as bathe in the holy Pushkarani 
thirtham is not a right of user of water 
within the meaning of this section unless 
there is an exclusive right in a person to 
compel every person bathing in it to sub¬ 
mit himself to his sankalpam before using 
the water. AIR 1950 Mad 593 (Pr 1) = 
51 Cri L Jour 1508. 

(11) Dispute as to — Mining right comes 
w ithin Section 145 and not Section 147. 
AIR 1919 Pat 210 (212) = 4 Pat L Jour 
154 = 20 Cri L Jour 199. 

(12) Dispute relating to pathway Magis¬ 
trate should draw proceedings under Sec¬ 
tion 147 and not imder Section 107. AIR 
1966 J and K 29 (30) = 1966 Cri LJ 145 = 
1966 Kash LJ 1. 

(13) Two local bodies wanting to hold 
cattle fair at certain place on same date — 
Dispute not relating to particular piece of 
land but regarding attracting customers to 
their respective camps — Held, as there 
w'as no dispute between parties about their 
right to use the land of other party Sec¬ 
tion 147 did not apply. AIR 1963 Raj 
42 (43) = (1963) 1 Cri LJ 226 = 1962 
Raj LW 644. 

6 . “Easement or otherwise”. —r- (1) The 
words “or otherwise” show ihat Sec. 147 
applies to rights not resembling easements. 
(1942) 46 Cal WN 313 (316) (DB). (Cus¬ 
tomary right of user of ^at for ablution 
purposes.) •• AIR 1930 All 452 (454) = 
31 Cri L Jour 1217 AIR 1930 Mad 
865 (865) = 32 Oi L. Jour 215. (Dis¬ 
pute as to right to flow of water down 
a channel — Section applies.) AIR 1934 


Pat 86 (88) = 35 Cri L Jour 481 (DB). 
(Jalkax rights — Dispute as to — Section 
applies.) 

(2) The word “easement” is not used, 

in the restricted sense in which it is used 
under the English law. (1896) 23 Cal 

55 (59) (DB). 

(3) Word ‘easement' is not confined to 

the right of easement acquired by uninter¬ 
rupted enjoyment for a period of twenty 
years as provided by Section 26 of the 
Limitation Act. (1909) 10 Cri L Jour 292 
(292, 293) (DB) (Cal). 

(4) For purposes of this section, it is 

enou^ if the right existed and was 

exercised during the last season or within 
three months next before commencement 
of proceedings. AIR 1930 Mad 865 (865) 
= 32 Cri L Jour 215. 

7. Preliminary order in writing. — 

(1) -^The preliminary order should direct 
the parties to attend the Court of the 

Magistrate making the order; it is not 

proper to direct the parties to appear before 
another Magistrate. AIR 1921 Pat 833 
(333) = 22 Cri L Jour 483. 

(2) Order directing parties to appear 
before another Magistrate would not be il¬ 
legal if there is an express or implied order 
transferring the case to such Magistrate. 
AIR 1949 All 616 (Pr 5) = 50 Cri L Jour 
929. 

(3) The preliminary order may, at the 
most, direct a party not to interfere with 
the exercise of the right claimed by the 
other party pending disposal of the matter 
before the Magistrate. But the Magistrate 
has no power at that stage to order a party 
to desist from interfering with the exercise 
of such right until he obtains a decree or 
order from a competent Civil Court. AIR 
1949 All 616 (Pr 7) = 50 Cri L Jour 929. 

(4) On a complaint about closure of drain 
the Magistrate directed that a proceeding 
under Section 147, Criminal P. C. should 
be instituted and also made the following 
order: “Local police to see that the status 
quo is maintained.” The police went to 
the spot, demolished the wall constructed 
over the drain and reopened the drain. 
Held, that the Magistrate had not autho¬ 
rised the police to do what they did and 
even if he had so authorised them it was 
very doubtful if his order would have been 
a proper and legal one. AIR 1941 Pat 560 
(561) = 42 Cri L Jour 753. 

(5) Preliminary order by Magistrate under 
Section 147 (1) — Failure to state grounds 
— Order is made without jurisdiction — 
Entire proceedings vitiated. 1968 All LJ 
750 = 1969 Cri LJ 1154 (1156). 

8. “Parties concerned in such dispute.” — 
(1) Ma^trate has full power and is indeed 
required to add such persons as seem neces¬ 
sary for die proper decision of the dispute. 
(1942) 46 Cal WN 313 (315) (DB). 

(2) The proprietor of the land in which 
a right of way is claimed is a necessary 
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Section ‘147 — Note 8 (conld,) 
parlv titkough such person may not be ac. 
tually concerned in the dispute. (1898) 2 
Gd WN 070 (672) (DB). 

(3) It is not necessary to implead the per¬ 

son if rbm whom one of the parties derives 
his tide; it is sufficient if the actual claim¬ 
ants are impended. (1896) 22 Cal 55 (59) 
(DB).- : ■ 

(4) The omission to implead necessary 
pa^es is only an irregularity and does not 
render the proceedings illegal unless preju¬ 
dice is causra to the parties. AIR 1926 Pat 
196 (197) • = 27 Cri L Jour 142. 

(5) Order passed without the necessary 
pa^ea on record not be binding on such 
parties. AIR 1941 Mad 939 (940) = 43 
Cri Li Jour 138 •• AIR 1919 Pat 174 (176 

20 Cri L Jour 209 AIR 1925 Cal 
263 (264) = 25 Cri L Jour 674 (DB). 

(0) The Magistrate has no power to add 
pa^es after me commencement of the in¬ 
quiry. (1901) 5 Cal WN 67 (70). 

9. Notice.— (1) The service of notice is 
imperative and Magistrate should not pass 
filial orders without issuing a notice. AIR 
1986 All 759 (761) = 38 Cri L lour 46 

AIR 1958 Assam 112 (114) = 1958 Cri 
L Jour 1131 •• (1894) 21 Cal 727 (JSO). 
(Notice to servants of parties not .sufficient.) 

[See also AIR 1960 Assam 90 (93) =* 
1960 Cri LJ 794. (NoHce issued to oppo¬ 
site party tb show cause why disputed con- 
structton should not be removed — Order 
further directing parties to file their writ¬ 
ten statements — Held assuming notice was 
defective entire proceedings were not 

vitiated.):] 

' (2) A notice issued under Sectio” 145 is 
not a sufficient' compliance with ibis sec- 
tioTU AIR 1933 Lah 145 (147) = 34 Cri 
L Jour 610. 

(6) A notice served under Section 1*W 
would be sufficient notice where proceed¬ 
ings are converted into one under this sec¬ 
tion AIR 1966 Pat 59 (60) = 37 Cri L 
Jodf 378. 

10. Inquiry into the existence of the 
(1) A lengthy and elaborate inquiry 
into die rig^fg- or me parlies is not _con- 
templated. The Magistrate would be justi¬ 
fied in passing an order in favour of one 
party If he £mks, on a summary inquiry 
into die right* of me parties, that there are 
reasonable grounds showing the existence 
of the ri^t in favour of such party. AIR 
1026 Pat 348 (851) = 27 Cri L Jour 841. 

[See also AIR 1951 All 238 (Pr 8) = 52 
Cxi L Jour 795 (FB). (Magistrates are not 
**peotid to. hold complicated enquiriw ^ 
to title and try to adjust the same. Their 
orden'ace inteiided to be only of a tempo- 
»iy nature till die ri^ts of the' parties are 
■willy determined by competent Courts.)] 
A' Magistrate must, in a proceeding 
vdee Itection 147, receive all such evident 
be product by the parties, and the 
MWrfirabW to a proceeding under 



Section 145, whereby parties are to be ask 
ed to produce affidavits of witnesses, is no 
applicable to a proceeding under Sec. 147 
AIR 1961 Pat 410 (411) = 1961 BLJR 29’: 
(1) = 1961 (2) Cri LJ 541 1966 All 

WR (HC) 628 = 1966 All LJ 1115 ** (1964) 
30 Cut LT 287 = ILR 1984 Cut 206. 
(Taking of evidence in proceedings under 
section is mandatory.) (1964) (1) Cri LJ 
600 (600) = (1964) 2 Mad LJ 481. (Magis- 
trate cannot act on evidence of affidavits.) 

(1969) 35 Cut LT 373 (376). 

(3) The words “provisions of Section 145, 
shall as far as may be, be applicable in the 
case of such inquiry" occurring in sub-sec¬ 
tion (1-A) of Section 147 cannot be inter¬ 
preted to mean that evidence in proceedings 
under Section 147 may also be given by 
putting in affidavits of persons. The above 
words only indicate that other matters of 
procedure such are contained in sub-sec¬ 
tions (5), (7) and (9) of Section 145 would 
as far as may be, applicable to the proceed¬ 
ings under Section 147. ILR (1963) 13 Raj 
549 (551) = 1963 Raj LW 283. 

(3a) Even if the second party might not 
be in a position to prove that the ^'sputed 
plot of land is public property or the pro¬ 
perty of a public deity, it is open to it to 
prove that the public in general has acquir¬ 
ed a right of user in the land by easement 
or otherwise. It is, however, necessary to 
keep in mind the provisions of sub-sec¬ 
tions (2) and (3) of Section 147. 1969 Pat 

LTR 470 (473) (1969) 1 Mad LJ 585. 

(Section 147 (1-A) does not give power to 
the Magistrate to receive affidavits and con¬ 
sider them but he can only receive evi¬ 
dence and consider the same.) “* AIR 1961 
Pat 278 (278, 279) = 1961 BLJR 217 = 
1961 (1) Cri LJ 850. 

(4) The filing of the petition before the 
Magistrate to take action under Sec. 147 
will be institution of the inquiry and it is 
not the drawing up of the preliminary order 
under Section 147 (1) that will constitute 
the institution. (1965) MLJ (Cr) 394. 
= 1964 Ker LJ 1177 = 1965 Ker LT 119. 

(5) Magistrate should not refer the matter 
to a Civil Court without any inquiry what¬ 
ever. (1870) 14 Suth WR (Cr) 28 (29) 
(DB). 

[See however AIR 1960 J and K 66 (67) 
=: 1960 Cr LJ 582. (Section 140 cannot 
be invoked in a case under Section 147.) 
•• AIR 1959 Manipur 29 (29, 30) = 1959 
Cri L Jour 743. (Magistrate must take all 
evidence produced and then come to a 
decision — There can be no r^erence to 
civil Court)] 

(6) The Magistrate should not 'pass an 
order merely on the following grounds. 

(a) Convenience of the parties. AIR 1914 

Oudh 381 (382) » 15 Cri L Jour 

668 ( 668 ). 

(b) On basis of any private informaNon 

furnished to him. AIR 1924 Pat 717 
(718) = 25 Cri L Jour 455. 
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Section 147 — Note 10 (contd.) 

(c) On a ccynsicleration of sentimental 
caste objections. AIR 1916 Mad 775 
(777) = 16 Cri L Jour 767 (769) 
(DB). 

(7) As the .subject-matter of the > dispute 
is a rij^ht of user of land or water, the 
Magistrate cannot pass any order of attach¬ 
ment or an order appointing a receiver. 
AIR 1953 Trav-Co 202 (Pr. 11) = ILR 
(1953) Trav-Co 73 = 1953 Cri L Jour 1013 

ILR (1948) 1 Cal 374 (375) AIR 
1942 Mad 77 (77) = 43 Cri L Jour 103 ** 
AIR 1955 Raj 75 (76) = 1955 Cri L lour 
734 = ILR (1955) 5 Raj 207 ““ ILR (1964) 
1 Ker 147 (150) = 1964 Ker LT 29 (DB) 
AIR 1961 Pat 369 (371) = (1961) (2) 
Cri LJ 371 = 1961 BLJR 144 1961 

(2) Cr LJ 234 (235, 236) = 1961 Ker LT 
329 ““ AIR 1960 J and K 66 (67) = 1960 
Cri LJ 582. 

iBut see (1963) All LJ 784 = 1963 All 
WR (HC) 609 AIR 1956 Cal 231 (231) 
= 1956 Cri L Jour 616. (By virtue of Sec¬ 
tion 147 (1) the provision, contained in Sec¬ 
tion 145 (4) is attracted under the proviso 
whereof, a Magistrate may where necessary 
attach the subject-matter of dispute.)] 

(8) Magistrate has no power to pass any 

interlocutory order restraining the parties 
from exercising their rights pending the 
inriuiiy under this section. AIR 1953 Trav- 
Co 202 (Pr. 10) = ILR (1953) Trav-Co 
73 = 1953 Cri L Jour 1013 *** AIR 1950 
Raj 8 (Pr. 5) = 51 Cri L Jour 807 
AIR 1940 Cal 330 (330) = 41 Cri L ]our 
728 (DB) AIR 1932 Nag 83 (84)' = 
33 Cri L Jour 556 1964 All WR (FIG) 

731 = 1965 All Cri R 10. (Enquiry under 
S<“c‘ion 147 pending — Magistrate passing 
interim order without allowing parties to 
k ad evidence — Order is illegal.) 

(9) If the case is emergent and calls for 
immediate action he has power to prevent 
a breach of the peace by taking action 
under Section 144. AIR 1916 Mad 775 
(777) = 16 Cri L Jour 767 (DB). 

(10) Where both parties claimed an ex¬ 
clusive right to take water from a certain 
water course but the Magistrate was not 
satisfied that such exclusive right existed 
the Magistrate could pass an order prohi¬ 
biting ^e exercise of the right by either 
party under sub-section (3) of this section. 
AIR 1948 All 105 (106) = ILR (1947) All 
746 = 49 Cri L Jour 48. 

(11) A Magistrate enquiring into a case 
under this section has no power to dismiss 
the application for default of the appli¬ 
cant. AIR 1953 All 440 (Pr. 9) = 1953 
Cri L Jour 983. 

11. Exercise of the right. — (1) "W^ere 
the Magistrate finds that the right claimed 
exists, he should also give a finding as to 
whether such right was exercised within 3 
months next before the institution of the 
inquiry or, where the right is e.xercisable 
only at particular seasons or on particular 


occasions, whether it was' exercised during 
the last of such seasons or on the last of 
such occasions. AIR 1921 Pat 486 (486) 
= 22 Cri L Jour 463 •• AIR 1955 Pat 
265 (267, 268) = 1955 Cri L Jour 977 ** 
AIR 1924 Pat 784 (784) = 25 Cri L Jour 
996 (1913) 14 Cri L Jour 303 (303) 

(DB) (Cal.) AIR 1961 Pat B74 (376, 
377) = 1961 BLJR 350 = 1961 (2) Cri 
LJ 374. (Finding can be implicit.) t- 

[See also AIR 1934 Pat 557 (558) = 
36 Cri L Jour 106. (‘Last of such occasions* 
mean last of such occasions on which the 
right would have been exercisable.)] 

(2) A finding as to the exercise of the 
right is not necessary where the Magistrate 
decides that the right itself does not? exist 
(1913) 17 Cal WN' ccxlvii (ccxlviii) (DB). 

(3) Specific instance of exercise, of the 

right need not be proved where a’ general 
continuous exercise of such right is satisfac¬ 
torily proved. AIR 1926 Pat 348 (351) ==. 
27 Cri L Jour 841 1960 BLJR 84 (87) 


* * 

(4) Magistrate may draw a presumption 
under Section 114, Evidence Act that jthe 
party having the right of user 'nf the land 
also exercised such right in the absence of 
clear evidence to the contrary. AIR 1931 
Mad 495 (496) = 32 Cri L Jour 972. 

(5) The word “exerci,se” does pot mean 

“successfully and completely to assert*’.' It 
is sufficient if the person having such ri^t 
makes even a small gesture in the assertion 
of such right. AIR 1931 Mad 495 (496) 
^ 32 Cri L Jour 972. \ 

(6) The period of three months has to 
be calculated from the date the Magistrate 
i'aws up formal proceedings and passes 
the preliminary order. (1942) 46 Cal V\*N 
313 (315) (DB) AIR 1959 Mys 177 (1-79) 
= 1959 Cri L Jour 878 AIR 1930 All 
452 (455) = 31 Cri L Jour 1217 AIR 
1930 Pat 291 (292) = 31 Cri L Jour 361 
(DB). 

[See however AIR 1955 Pat 265 (266). 
1955 Cri L Jour 977 •• 1952 All WR 
(Sup) 9 (10) AIR 1936 Pat 44 (44, 45) 
= 37 Cri L Jour 327 (DB) AIR 1930 
Pat 349 (351) = 31 Cri L Jour 791 (DB).] 

(7) Where a person, was prevented firora 

exercising his right within the period o£ 
three months because of circumstances W- 
yond his control — as by obstruction by 
the other party — the proviso has no ap¬ 
plication and the right of such'_a person 
may be declared under this section. AIR 
1925 Bom 536 (537) *= 36 Cri L Jour 
1422 (DB).. i t . 

[See also AIR 1959 Mys 177 (179) = 
1959 Cri L Jour 878.] nl ' ^ ^J 

[But see AIR 1931 Mad 495 (496) = 
82 Cri L Jour 972.J M •» 

(8) The right to iisc a bank of a 

as a burial ground is not exercisable 'at 
all times of the year but is exermsable mi 
certain occasions wthin 'the meaning of me 
proviso to sub-sectioni (2). AIR 1950 Cal 
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Secdon 147 Note 11 (could.) 

425 (Pr. 2) = ILR (1951) 1 Cal 480 = 
51 Cri L Jour 1530. 

12. “Order prohibiting any interference 
with the exercise of such right.” — ( 1 ) 
Order under the section is directed against 
the person* who is interfering M'ith such 
right. AIR 1930 Mad 8fi5 ( 866 ) = 32 
Cri L Jour 215. 

(2) A Magistrate has power to issue a 
positive order under this section as sub¬ 
section ( 2 ) does, in a i^roper case, cover 
the power of a Magistrate to order a person 
to do something. AIR 1959 Mad 28 (30, 
31) = ILR (1958) Mad 880 = 1959 Cri 
L Jour 52 AIR 1959 Mys 177 (179) = 
1959 Cri L Jour 878 ** AIR 1958 Assam 
112 (114) = 1958 Cri L Jour 1131 
AIR 1941 - Mad 752 (752) = 42 Cri L 
Jour 780 AIR 1951 All 238 (Prs. 23, 
28) = -52 Cri L Jour 795 (FB). (AIR 1947 
All 302 = 48 Cri LJ 1, Overruled.) 
•• AIR 1964 Manipur 24 (27, 28) = (1964) 

(1) Cri L Jour 676. (Removal of obstrnclion 
can be ordered.) AIR 1960 Assam 90 
(94) = 1960 Cri LJ 794. 

(See however AIR 1929 Pat 351 (352).] 

[But see AIR 1959 Cal 314 (315) = 
1959 Cri L Jour 587 AIR 1954 Bom 
368 (369, 370) = 1954 Cri L Jour 1128 
ILR (1954) Bom 733 (DB) ““ AIR 1937 
Cal 513 (514) = 38 Cri I. Jour 1071 (DB) 
AIR 1935 Cal 454 (455) AIR 1942 
Cal 244 (245) (FB). (No power to direct 
removal of obstruction —7 AIR 1933 Cal 
752 = 34 Cri L Jour 1230 and AIR 1940 
Cal 545 = 42 Cri L Jour 94, Overruled.) 

AIR 1938 Nag 297 (298) = 39 Cri L 
Jour 584 •• AIR 1949 Nag 275 (275) = 
ILR (1949) Nag 388 = 50 Cri L Jour 693 
1944 Pat WN 321 (322) (DB) 1964 
BLJR 290 (291) ** AIR 1961 Pat 374 (383. 
•384) = 1961 BLJR 350 = 1961 (2) Cri 
LJ 374 <DB) *• AIR 1965 Pat 17 (18) = 
1964- BLJR 765 == 1965 (1) Cri LJ 64. 

(3) Where there was a complaint regard¬ 
ing a channel and the channel itself was 
destroyed before any orders could be pass¬ 
ed, the Court can direct the restoration of 
ij^e channel. But in giving a positive order 
in die nature of a mandatory injunction, 
care should be taken in adopting a pro¬ 
per form. The aggrieved party cannot be 

iven power to have the channel restored 
y himself as it will only lead to further 
breaches of the peace. If the nature of 
the obstruction is such that it could be re¬ 
stored without any great inconvenience or 
cost to the counter-petitioner the Court 
should direct him ‘to restore the channel 
widiin a- specified ^time and if he fails to 
do so the Magistrate can appoint a Commis¬ 
sioner to restore the channel at the cost 
of thcL offending party. AIR 1959 Mad 28 
(30. #ir = ILR X1958) Mad 880 = 1959 
Cri L "Jour 52. 

'••fl It 1 ' ' * 

(4) An order passed un<ler this sulwec- 
tion should be in the words of. Form No 


24 of schedule V to the Code. AIR 1941 
Lah 210 (211) = 42 Cri L Jour 651. 

(5) It is incumbent on a Magistrate to 
give a finding as to whether the right 
exists or not. It would not be sufficient 
for him to^ sa 3 ' that there i* an allegation 
of the existence of a right, he must sift 
the evidence and come to a conclusion that 
(prima facie at any rate) a legal right ha.s 
been matured and is in exislenje, before he 
can pass any prohibitory order, 1965 All 
WR (HC) 444 (445) = 1965 All Cri R 287. 

( 6 ) The Magistrate has to prevent arbi¬ 
trary interference with the right; he has jio 
power to pass a purely ' declaratory order 
under this section. (1884) 7 Mad 49 (51) 
(DB) (1880) 5 Cal 194 (197) (DB). 

(7) Final order under Section 147 though 
not j'udgment must show that Magistf.i « 
has gone through record and arrived at 
fin<lings, AIR 1966 Orissa 56 (57) = H R 
(1965) Cut 77 = 31 Cut LT 546 = 1966 

Cri LJ 279. 

13. “Prohibiting the exercise of such 
right. — (1) If the Magistrate finds that a 
right as claimed doe.s not exist, he shotild 
pass an order prohibiting such party from 
exercising that right. AIR 1930 Pat 291 
(292) = 31 Cri L Jour 361 (DB). 

(2) Where both parties were claiming ex¬ 
clusive right to take water from a water 
course but the Magistrate 'was not satisfied 
that such exclusive right did exist it was 
held that the Magistrate was competent to 
pass an order prohibiting the exercise of 
the right by either party. AIR 1948 All 
105 (106) = ILR (1947) All 746 = 49 Cri 
L Jour 48. 

(3) Where the Magistrate finds that the 
rij^t existed, but that it was not exercised 
within the period of three months or during 
the last season, he cannot pas.s a prohibi¬ 
tory order under this section. 1944 Pat 
WN 321 (323) (DB) AIR 1925 Rom 536 
(537) = 26 Cri L Jonr 1422 (DB). 

14. Decision of a Civil Court. — (1) 
Where the right in dispute is itself not a 
right that can be adjudicated upon by a 
Civil Court, the Magistrate ha.s no *>ower 
to institute proceedings under this section. 
(1890) 14 Bom 25 (27) (DB). 

(2) A proceeding under this .section be¬ 
ing of a quasi-civil nature if the question 
at i.ssue has already been adjudioated upon 
by a Civil Court, the Magistrate has no 
jurisdiction to institute a proceeding under 
this section. AIR 1952 Pat 251 (252) = 
1952 Cri L Jdur 765. (AIR 1927 Bom 654 
= 28 Cfi L Jour 578, Followed.) 

(3) An' order as to costs is a part of the' 
order which the Magistrate passes under 
Section 147 and by virtue of Section 147 (4) 
it wn'll be subject to any decision of a Civil 
Court. AIR 19.57 Mad 764 (765) = 1957 
Cri L Jour 1420. 

(4) When a civil litigation is pending, 
the criminal Court will do better' to take 
action either under Section 10^ or under 
Section 144, though the )>endency of the 
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148. Local inquiry.—(1) Whenever a loca] inquiry is necessary for the pur¬ 
poses of this Chapter, any District Magistrate or Sub-Divisional Magistrate may 
depute any Magistrate subordinate to him to make the inquiry and may furnish 
him with such written instructions as may seem necessary for his guidance, and 
may declare by whom the whole or any part of the necessary expenses of the in¬ 
quiry shall be paid. 


Section 147 — Note 14 (contd.) 
civil litigation does not by itself deprive 
the Criminal Court of its jurisdiction under 
Section 145 or under Section 147. 1969 

Cri LJ 331 (334) = (1968) Mad LJ (Cri) 
478. 


(5) An order under this section declaring 
a party to have the right to use a certain 
land as a pathway does not fetter the dis¬ 
cretion of the Civil Court under Order 39, 
Rule 1 or Rule 2, Civil P. C. AIR I960 
Assam 111 (114) (SB). (AIR 1955 Assam 
156, Overruled.) 

15. Conversion of proceedings. — (1) 
Magistrate instituting proceedings under 
^ction 145 should not ordinarily convert 
the proceedings into one under this section 
without passing a preliminary order as re¬ 
quired by this section and providing op¬ 
portunities to adduce evidence with regard 
to the existence of such right. (1909) 11 
Cri L Jour 61 (62) = 1909 Pun Re (Cr) 
No. 12. 


[See also AIR 1925 Cal 1022 (1023) = 

air 1924 Bom 

452 (452) = 26 Cri L Jour 772 (DB) 
(1909) 9 Cri L Jour 565 (565) (Mad). 

(S>ame rule applies to a converse case.)] 

(2) Where the proceedings were actuallv 

conducted under Section 145 though they 
ought to have been conducted under S. 147, 
it was held that there was no ground for 
interference in revision, the reason being 
that proceedings were substantially the 
same. AIR 1939 Pat 206 (207) = 40 Cri 
L Jour 538 **« ILR (1957) Cut 613 (615) 
X- 275 (275) = ILR (1949) 

Nag 388 = 50 Cri L Jour 693 AIR 1936 
All 320 (321) = 37 Cri L Jour 705. 

[See also AIR 1956 All 452 (453) = 
1956 Cri L Jour 955.] 

(3) A proceeding imder Section 133 can¬ 

not be converted into a proceeding under 
Section 147 unless the conditions necessary 
to give the Magistrate jurisdiction under 
Section 147 are established and a prelimi¬ 
nary order is passed. AIR 1950 Pat 315 
^r 2) = 51 Cri L Jour 1188 (’1911) 12 

Cri L Jour 43 (44) (DB) (Cal). 

(4) Prior to amendment, parties could as 
of right adduce oral evidence in proceed¬ 
ings both under Sections 145 and 147 — 
Hence conversion of proceedings only formal 
— After amendment, procedure under Sec¬ 
tions 145 & 147 is different — Hence 
Magistrate cannot convert proceedings under 
Section 145 to one under Section 147. (’61) 
27 Cut LT 458. 


16. Dropping and revival of proceed¬ 
ings.— (1) A Ma^trate is competent to 
pass an order staying or dropping proceed¬ 
ings under Section 147 on ground that a 


civil suit has been instituted and that there 
is no likelihood of a breach of the peace 
after the institution of the civil .suit. AIR 
1951 Pat 479 (Prs 1, 3) = 52 Cri L Jour 
651 • 

[See also (1954) 58 Cal WN 962 (963) 

AIR 1961 Pat 404 (405) = 1961 BLJR 
281 = 1961 (2) Cri LJ 535.] 

(2) Where the proceedings are dropped, 
they cannot subsequently be revived. AIR 
1951 Pat 479 (Prs. 1, 3) = 52 Cri L Jour 
651. 

17. Revision. — (1) High Court will not 
interfere with a finding of fact. Remedy 
of person aggrieved by such a finding is 
to bring a suit in a Civil Court. AIR 1926 
Mad 154 (154) AIR 1922 Pat 214 (214) 

AIR 1949 All 616 (Pr. 6) = 50 Cri 
L Jour 929 AIR 1964 Manipur 24 (25) 
= 1964 (1) Cri LJ 676. 

(2) Where a Magistrate is satisfied that 
a dispute does exist, the High Court can- 
not permit him to abuse the procedure by 
dropping the proceedings on an untenable 
ground and directly passing an order which 
he could not directly have passed without 
rearing all the evidence ana the order of 
the Magistrate dropping the proceedings 
will be set aside. AIR 1941 Pat 281 (282) 
= 42 Cri L Jour 620. 

(3) Order which ought to have been-made 
by Magistrate can be passed by Hi^ Court 
in revision. AIR 1941 Lah 210 Ml) = 
42 Cri L Jour 651. 

. (4) A party who does not challenge an 
irregular nreliminaty order by way of revi¬ 
sion will |be precluded from challenging the 
same in a revision against the find order. 
AIR 1949 All 616 (Prs. 7, 8) = 50 Cri L 
Jour 929. 

(5) Where a Magistrate comes to a pro- 

conclusion that no case for proceeaing 
under this section is made out the High 
Court will not in revision direct him to 
initiate proceedings. AIR 1939 Pat 111 
(112) = 40 Cri L Jour 345. 

SECTION 148 — SYNOPSIS 

1. Scope. • 

2. *Xoca] inquiry,’' meaning *of. 

8. Ex parte inquiry. 

4. Who can hold the inquiry. 

5. Report of the inquiry. 

6. Costs — Sub-section (3), 

7. Amount of costs. 

8 . When order for costs should be 

made. | 

9. For and against whom order can be 

passed. 

10. Notice. 
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(2) The report of the person so deputed may be read as evidence in the case. 

(3) Order as to costs.—^When any costs have been incurred by any party to 
a proceeding under this Chapter “['* * “] the Magistrate passing a decision 
under Section 145, Section 146 or Section 147 may direct by whom such costs 
shall be paid, whether by such party or by any other party to the proceeding, and 
whether in whole or in part ox proportion. f[Such costs may include any expenses 
incurred in respect of witnesses, and of pleaders’ fees, which the Court may con¬ 
sider reasonable.] 

[1882—S. 148; 1872—S. 533; 1861—Nil] 

[®] The words *‘for witnesses’ or pleaders’ fees or both" were omitted by the Code of 
Criminal Procedure (Amendment) Act, 1923 (XVHI of 1923), Section 31. 

[f] Substituted for the words “All costs so directed to be paid may be recovered as 
if they were fines," ibid. 


Section 148 — Synopsis (contd.) 

11. Recovery of costs. 

12. Revision. 

1. Scope. — (1) It is not in every case 
that a local inquiry should be held. It 
should be held if it will assist the Magistrate 
in determining the boundaries of the pro¬ 
perty in dispute. AIR 1919 Cal 884 (885) 
= 20 Cii L Jour 17 (DB) AIR 1969 
Manipur 52 (55) = 1969 Cri LJ 985. (S. D. 
M. should conduct local enquiry to identify 
actual land in dispute.) 

(2) The object of an inquiry is to aid 
the Magistrate in appreciating the evidence 
as to the main point, (1906) 3 Cri L Jour 
193 (194) (DB) (Cal) ** AIR 1923 Pat 31 
(32) = 24 Cri L Jour 507 (DB) AIR 
1923 Pat 366 (367) = 24 Cri L Jour 487 

(1911) 12 Cri L Jour 319 (319) (DB) 
(Cal). 

(3) A local inquiry should not be directed 

on matters which may be proved by evi¬ 
dence. AIR 1918 Nag 136 (137) = 20 
Cri L Jour 107 (1908) 8 Cri L Jour 

150 (150) (Mad) AIR 1923 Pat 31 (32) 
= 24 Cri L Jour 507 (DB) •• (1879) 3 
Cal L Rep 134 (136) (DB). 

(4) An order completely transferring the 

function of making investigation into the 
dispute to a subordinate Magistrate is an 
abuse of the power. AIR 1932 Mad 368 
(369) = 33 Cri L Jour 536 1954 Raj 

LW 740 (741) (1907) 6 Cri L Jour 384 

(385) = 31 Mad 82 •• (1879) 3 Cal L Rep 
134 (136) (DB). 

(5) The order deputing the inquiry must 
show the necessity for an inquiry. (1908) 
8 Cri L Jour 150 (150) (Mad). 

2. 'Xocal inquiry," meaning of. — (1) A 
person deputed to hold an inquiry under 
this section is competent to examine wit¬ 
nesses. AIR 1939 Pat 200 (207) = 40 Cri 
L Jour 538 •• AIR 1918 Mad 791 (793) = 
18 Cri L Jour 715 (DB) AIR 1919 Mad 
166 (167) = 20 Cri L Jour 773. 

(2) A mere survey of lands, after inquiry 
frim all parties,' is not a *nocaI inquiry 
Dirt merely a ministerial act, AIR 19&2 
PA 224 (225) = 23 Cri L Jour 152 •• 
AIR 1959 Pal 549 (550) = 1959 Cri L 
Jour 1460 (2), < 


3. Ex parte mquiry. — (1) Inquiry should 
not be held without due notice to Ae part¬ 
ies. AIR 1920 Pat 749 (749) = 22 Cri 
L Jour 424. 

4. Who can hold the inquiry. — (1) The 

section does not prevent a District Magis¬ 
trate or Sub-divisional Magistrate from mak¬ 
ing the inquiry himself. (1901) 5 Cal WN 
686 (688) (1911) 12 Cri L Jour 319 

(319, 320) (DB) (Cal) AIR 1923 Pat 
366 (367, 368) = 24 Cri L Jour 487 •• 
AIR 1922 Pat 294 (294) = 25 Cri L Jour 
545. 

(2) The person deputed to make the in¬ 
quiry must be a Magistrate and not a 
kanungo or an amin or a pleader. (1881) 
7 Cal L Rep 352 (353). (Kanungo.) ** (1873) 
20 Suth WR (Cr) 57 (57) (DB). (Amin.) ** 
AIR 1950 Pat 472 (Pr 3). (Pleader.) 

[See however (1911) 12 Cri L Jour 480 
(480) (Cal),] 

(3) A person deputed under this section 
must make the inquiry himself and cannot 
delegate it to some other person. AIR 1918 
Nag 136 (137) = 20 Cri’ L Jour 107. 

(4) A ministerial act, e. g., the survey of 

the disputed land, not being a local in¬ 
quiry can be deputed to a pleader, or a 
commissioner, or an amin, or a kanuneo 
AIR 1922 Pat 224 (225) = 23 Cri L ]om 
152 AIR 1959 Pat 549 (550) = 1959 
Cri L Jour 1460 (2) *** (1911) 12 Cri L 
Jour 480 (480) (Cal) AIR I960 Pat 240 
(240) = 1960 BLJR 179 = I960 Cri LJ 
843. ■' 

5. Report of the inquiry. ■— (1) The re¬ 

port of the Magistrate holding the enquiry 
may be read as evidence. AIR 1918 Nae 
136 (136) = 20 Cri L Jour 107 1954 

Raj LW 740 (741) AIR 1960 Manipur 
43 (44) = 1960 Cri L Jour 1643. 

. (2) The party affected by the report 
should be given an opportunity of rebut¬ 
ting it. AIR 1950 Pat 472 (Pr. 3) 1954 

(136) = 20 Cri L Jour 107 ArR*19e4 
Manipur 3 (4) = 1964 (1> Cri LJ 47 (2) 

T I Manipt* 43 (44) = 1980 Cri 

JL J 1 I 

(3) If the evidence taken by the Magis- 
tmte at the inquiry is acted upon, without 
objection from the parties, the Magistrate 
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STATE AMENDMENTS 

Gujarat: ,. 

(1) In its application to the State of Gujarat, the amendment in Section 148(1) is 
the same as in Maharashtra.—See Central Act XI of 1960, Section 87 (1-5-1960). ,.,,7 

(2) Chief Magistrate of the City of Ahmedabad has the powers and exercises thft 
jurisdiction of a Chief Presidency Magistrate.—See Guj. Act XIX of 1961, Section 14(3). 


Maharashtra: 

In its application to the State of Maharashtra, in sub-sec. (1) of Section 148, after 
the weirds “any District Magistrate”, insert the words “a Chief Presidency Magistrate”.— 
Bom. Acts XXXIV of 1953, Section 7 (1-7-1953): XCVII of 1958, Section 2 (ii) (1-9- 

1959). 

West Bengal 

In its application to the State of West Bengal in sub-section (1), for the words 
“Sub-divisional Magistrate” substitute the words “Sub-divisional Executive Magistrate”. 
—W. B. Act 8 of 1970, Section 3 and Schedule, Item 55. 


Mad 791 (792, 793) = 18 Cri L Jour 715 
(DB). (At most it amounts to irregularity 
curable by Section 537.) AIR 1919 Mad 
166 (167) = 20 Cri L Jour 773 ®® (1879) 
3 Cal L Rep 134 (138) (DB). 

(4) The report of a kanungo or an amin 
deputed for inquiry does not automatically 
form part of record. In order that it 
may form part of record so as to be ad¬ 
missible under Section 157, Evidence Act, 
he must go into the witness box and give 
his deposition. (1911) 12 Cri L Jour 480 
(480) (Cal) ®® (1873) 20 Suth WR (Cr) 57 
(57) (DB). 

(5) In the undermentioned case arising 
after amendment of Section 145 in 1955, 
it has been held that a repiort of a pleader 
commissioner relating to physical features 
of the land and measurements thereof need 
not be formally proved before it can be 
considered by the'* Magistrate. AIR 1960 
Pat 240 (241) = 1960 Cri LJ 843 = 1960 
BLJR 179. 

( 6 ) On receipt of the report, the deput¬ 
ing Magistrate must hold further inquiry. 
AIR 1918 Mad 791 (792, 793) = 18 Cri 
L Jour 715 (DB) 1954 Raj LW 740 
(741) AIR 1932 Mad 368 (369) = 33 
Cri L Jour 536. 

(7) The deputing Magistrate cannot base 
his order merely on the report; he must 
take evidence tendered by the parties. 
(1900) 4 Cal WN 779 (780) (DB) ®® 1954 
Raj LW 740 (741) AIR 1922 Pat 294 
(294) = 25 Cri L Jour 545 ®® (1906) 3 
Cri L Jour 193 (194) (DB) (Cal) ®® AIR 
1922 Pat 249 (251) = 25 Cri L Jour 412 

AIR 1920 Lah 114 (115) = 21 Cri 
1. Jour 563. 

( 8 ) It is not illegal to act upon the re- 
ort alone when no evidence is tendered 
y the parties. AIR 1918 Mad 791 (792) 

= 18 Cri L Jour 715 (DB) ®® AIR 1917 
Mad 854 (854) = 17 Cri L Jour 478 (478) 
(1913) 14 Cri L Jour 302 (302, 303) 
(DB) (Cal). 

6 . Costs — Sub-section (3).— (1) The 

powers under the Civil Procedure Code as 


to costs cannot be imported into criminal 
proceedings. AIR 1926 Bom 91 (90) = 
27 Cri L Jour 661 (DB). 

(2) Costs in respect of proceedings under 
this chapter can be awarded only under 
this section. (1905) 2 Cri L Jour 552 (554) 
= 32 Cal 602 (DB). 

(3) High Court, in revision can also pass 
an order as to costs incurred in the original 
proceedings as an incidental or epnse- 
quential order under Section 439 read with 
Section 423 (d). AIR 1926 Bom 91 ,,(96) = 
27 Cri L jour 661 (DB) ®® AIR 1938 Rang 
288 (291) = 35 Cri L Jout 1 (FB). 

(4) High Court can pass an order as to 
costs incurred in the revision' prbceedings 
as a consequential and incidental order. 
AIR 1926 Bom 91 (96) = 27 Cri L I< 5 ur 
661 (DB) ®® air 1933. Rang 288 (291) = 
35 Cri L Jour 1 (FB). 

[But see AIR 1933 All 264 (269) = 34 
Cri L Jour 414 (FB) ®® AIR 1925 Mad 
438 (440) = 26 Cri L Jour 707 (FB).] 

(5) Where the original case h^ been 
tried by one Magistrate, his successor or^ 
any other Magistrate cannot pass an order 
for costs. AIR 1943 Mad 478 (478. 479) 
= 44 Cri L Jour 778 ®® AIR 1959 Pat 
151 (152) = 1959 Cri L Jour 506 AIR 
1929 Pat 93 (94) = 30 Cri L Jour 252 ** 
AIR 1920 Cal 320 (320) = 21 Cri L Jour 
751 (DB). 

[But see AIR 1965 ' Pat 21 (22 to 25) 
= 1965 BLJR 198 = 1965 (1) Cr LJ 65 
(DB). (Successor of Magistrate who passed 
final order under Section 14§. can pass 
order for costs.)] 

( 6 ) Where the Magistrate trying the case 
has passed an order for costs, uie assess¬ 
ment thereof may be made by his succes* 
sor. (1910) 11 Cri L Jdui 335 (336) = 
13 Oudh Cas 66 (DB) ®® AIR 1959 Pat 
151 (152) = 1959 Cri L Jour 506 •• iUR 
1915 Mad 92 (92) = 15 Cri L Jom 
(677) (DB) ®® (1896) 2-3 Cal 37 (39) (DB) 

(1906) 4 Cri L Jour. 171 (172); (DB) 

(Cal) •• 1968 Cri LJ 1255 (1255) (Pat). 


Section 148 — Note 5 (contd.) 

docs not act without jurisdiction. AIR 1918 
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Section 148 Note 6 (contd.) 

[But see (1894) 21 Cal 609 (611) (DB;.j 

(7) An award for compensation on ac¬ 
count of loss' suffered due ‘to ih-i inability 
of tne opposite party to harvest the crops 
by reason of proceedings undei Sec, 145* 
cannot be treated as an order for costs. 
AIR 1949 Assan> 48 (49) = 50 Cri L Jour 
1002 .' 

(8) Order as lo costs under Sec. 148 (3) 
should be deemed to be part of the order 
passed imder Section 147 and, therefore, 
the part of the order relating to costs must 
also be deemed to be subject to the deci¬ 
sion of a Civil Court of competent jurisdic- 
tion, AIR 1957 Mad 764 (765) = 1957 
Cri L Jour 1420, (Decree of civil Court 
not setting aside or modifying order of 
Magistrate as to costs — Order set aside 
only with regard to rights of parties — 
That did not affect other part of the order 
regarding costs.) 

(9) Magistrate making final order under 

Section 145 transferred to another place in 
the same district — Notification of transfer 
not defining his jurisdiction within mean¬ 
ing’ of Section 12, Cr. P. C. — lie has 
jurisdiction to order pavment of costs under 
Section 148 (3). 1957 Cri L Jour 153 (155) 

(Pat). 

» 

(10) No period of limitation is prescribed 
for assessment of costs in Section 148 (3) 
or any other provision of the Code. Once 
therefore, a direction for payment of costs 
has been made by the Magistrate passing 
the final order, there is no reason why any 
delay short of unreasonable delay which is 
caused in the proceeding for asscs.s-ment of 
costs, should preclude the successful party 
from getting what the Magistrate, who 
decided the case under Section 145, direct¬ 
ed tfiat he would get. AIR 1959 Pat 151 
(152, 153) = 1959 Cri L Jour 506. 

7. Amount of costs. — (1) A Magistrate 
in making an order rf attachment under 
Section 145 (4)' is competent to order the 
payment of remuneration of the managei 
appointed to manage the land attached. 
AIR 1945 Sind 3 (4) = -ILR (1944) Kar 
204 = 40 Cri L Jour 240 (DB) ** AIR 
1908 Andh Pra 383 (384) = 1968 Cri LJ 
1645 = (1968) 2 Andh WR 512. 

(2) .Under’ this-section only the costs ac¬ 

tually incurred by th" party can be award¬ 
ed and hence the order should be passed 
after due enquiry into the amount of costs 
incurred. AIR 1929 Pat 93 (94) 39 

Cri L Joor 252 AIR 1957 Mys 21 (22) 
= ILR (1956) Mys 250 == 1957 Cri L Jour 
210. AIR 1016 Pat 396 (396) = 17 
Cri LJ 348 (DB). 

' FBut -see 1957 Cri L Jour 153 (155) (Pat) 
•• AIR 1954 Pat 135 (136) = 1954 Cri L 
Jour 209 ss 32 Pat 621 (DB).l 

(3) The sum awarded need not Ire arrived 
W after exact calculation. It .should only 
be ' reasonable siim. AIR 1932 All 325 


(326) ^ 33 Cri L Jot? 1.57 196.’! (2‘ 

Cri LJ 147 (148) = 1960 BLJR 751. 

(4) The number of witnessb'’ and the 
numbei of hearings should be considered in 
fixing the reasonable amount AIll 1934 
Cal 80 (80) = 35 Cri L Jour 478 (DB). 

(5) The scale of award should not be too 
liberal. (1905) 2 Cri L Tour 408 (411. 
(DB) (Cai) AIR 1931 <Ui 3 (6) =• 3? 
Cri L Jour 372. 

(6) Witnesses may be examln d local!, 
to avoid expenses. AIR 1939 Pat 206 (207) 
^ 40 Cri L Jour 533. 

(7) The value of the pruperty in dispute 
is not by itself a -ure in assessing 

AIR 1931 All fi (6) 32 Cri L Jour 372. 

(8) Sub-section (3) of Section 148 gives 
a very wide discretion to tlit Ma_giatrate 
for the assessment of the amount of costs 
and the only restrictio • which this sub-sec¬ 
tion appears to place upon the Magistrate’s 
discretion is that the costs must be reason¬ 
able. AIR 1959 Pat 151 (153) = 1959 Cri 
L Jour 506. 

(9) Where vhe order directs ^•he first par'y 
to bear the pleader’s co^ts inciured bv the 
second party, the .successor Magistrate i* 
not entitled to assess costs incurred by the 
second party in respect of olbei iten:s than 
the pleader’s fees. AJR 1959 Pat 151 (153) 
= 1959 Cri L Jour 506. 


8 . When order for costs shculd be jnade, 
— (1) 'The awarding of costs is entirely 
within the discretion of the Court. -S ec¬ 
tion 148 (3) does not prescribe any tin.e 
limit for the awarding of costs. /.IT 1968 
Andh Pra 383 (384) =: 1968 Cri 1645 
= (1968) 2 Andh WR 512. ' 

(2) An order awarding costs should ordi¬ 
narily be passed, simultaneously with the 
final order on the merits. AIR 1941 Mad 
374 (374) = 42 Cri L Jour 518 19.^** 

Mad WN 1011 (1011) AIR 1934 Ca’ 
80 (80) = 35 Cri L Jour 478 (DB) '• 
(1897) 24 Cal 757 (759) (DB) (1911) 12 
Cri L Tour 376 (376) (DB) (Cal) A^Y- 
1968 Andh Pra 383 (384) = 1968 Cri t.T 
1645 = (1963) 2 Andh WR 512 1961 

(2) Cr LT 147 (148) == lyGu BLJR 751. 
(Costs ordered on sub-^equenk application is 
not illegal.) 

[See however A:R 1943 Mad 478 (478) 
= 44 Cri Lj 778.] 


(3) The actual assessment may be made 
subsequently. (1913) 14 Cri L Jour 570 
(571) (Mad) Am 1915 Mad 92 (92) 

15 Cr L Too.’ 676 .(677) (DB) (1011) 
12 Cri L Joui 376 (376) (DB) /Cal) *»• 
(1910) 11 Cri L Jour 335 (336) = 13 Oudb 
Cas 66 (DB) •• (lcr>) 4 Cri L Jour ir 
(172) (DB) (Cal). 

(4) When it is nor nosrible to pass an 
order at die time of the final order, the 
Magistrate may feserve judgment as to 
costs. AIR 1934 Cal 95 (90) = 35 Cri L 
Jour 489 0B) •• AIR 1923 Mad 87 (88) 
= 24 Cri L Jour 80 •• AIR 1918 Pat 358 
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CHAPTER Xm 


PREVENTIVE ACTION OF THE POLICE 


149, Police to prevent cognizable offences.—Every police officer may inter¬ 
pose for purpose of preventing, and shall, to the best of his ability, prevent, 
the commissiori of any cognizable offence. > 

[1882—S. 149; 1872—S. 95; 1861—S. 102.] ’ 


Section 148 — Note S (contd.) » 

(660) =: 19 Cri L Jour 764 (1911) 12 

Cn L lour 319 (320) (DB) (Cal). 

(5) Court has power to award costs even 
subsequsnt to passing of an order under Sec¬ 
tion 145 — But application for costs must 
be made wiffiiii reasonable time. (1968) 2 
Mad LJ 526 = 1968 Mad LW (Cr) 140. 

(6) Order must be made within a reason, 
aole time and cannot b? passed after great 
delay. 1938 Mad WN 1011 (1011) AIR 
1929 Pat 93 (94) = 30 Cri L Jour 252 
AIR 1920 Cal 320 (321) = 21 Cri L Jour 
751 (DB) AIR 1933 All 264 (269) = 
34 Cri L Jour 414 (FB) AIR 1968 Andh 
Pra 333 (384) = 1968 Cr LJ 1645 = 
(1968) 2 Andh WR 512. (Order awarding 
costs passed on an application filed in about 
two months after the main order, cannot 
be held illegal.) 1968 Cri LJ 1255 (1255) 

(a 


For and against whom order can be 
passed. — (1) No order can be passed against 
a person who is not a party. AIR 1920 
Ou^ 269 (269) = 27 Cri L Jour 21. 
.^[See however AIR 1937 Pat 559 (559. 
o60) = 38 Cri L Jour 1099.] 

' Where a party has substantially suc- 
ceeded, the opposite party, who had wrong- 
.uliy dispossessed him, should pay the cost.«5. 
-i? 206 (207) = 40 Cri L Jour 

o38 AIR 1926 Bom 91 (96) = 27 CrJ 
L Jour 661 (DB). 

(3) Fact that a party took little interest 
ill the proceedings does not absolve him 
fr^in the li'ib'.lity when the complainant was 
'-ompelled to make him a party on account 
of his denial of the ccmplainant's right to 
posression. AIR 1931 All 3 (7) = 32 Cri 
L Jour 372. 

(4) Ac order for costs can be passed even 
:n favour of the legal representatives ol 
the successful party. AIR 1915 Mad 82 
(92) ^ 15 Cri L Jour 676 (677) (DB). (Per 
Spencer J.) 

• (5) Sub-section (3) covers a case where 
both the parlies are ordered to pay the 
costs, as where a Magistrate orders both 
the parties to pay the remuneratioD of the 
manager appo'nted by him to manage the 
lands attached by him xmder Sec. 145 (4). 
AIR 1945 Smd 3 (4) = 46 Cri Jour 
240 = ILB (1944) Kar 204 (DB). 


iO. Notice, (1) When an order award¬ 
ing costs !s passed simultaneously wiffi the 
final order on the merits, no notice to the 
parties is necessary. AIR 1934 Cal 80 (80) 
=! 35 Cri L Jour 478 (DB). 

(2) Magistrate rescr/ing judgment must 
give notice to the party against whom such 


order is to be passed and an order p^ed 
ex parte is without jurisdiction. AIR 1934 
Cal 95 (96) = 35 Cri L Jour 489 (DB) 
AIR 1923 Mad 87 (88) = 24 Cri I, 
Jour 80 AIR 1918 Pat 658 (660) = 
19 Cri L Jour 764 •• (1911) 12 Cri L Jour 
319 (320) (DB) (Cal). 

[But see AIR 1945 Sind 3 (4) = 46 
Cri L Jour 240 = ILR (1944) Kar 204 (DB) 
AIR 1933 All 264 (269) = 34 Cri L 
Jour 414 (FB).] 

(3) A Magistrate passing an order of 
assessment of costs cannot subsequently set 
it aside himself on the ground mat it was 
passed without due notice to the parties. 
(1906) 4 Cri L Jour 171 (172) (DB) (Cal). 

11. Recovery of costs. — (1) A party to 
the proceedings cannot bring a civil siu'l 
for the recovery of costs awarded or refu¬ 
sed by an order under this section. (1907) 
11 Cal WN ceixiii (cclxiii). 

(2) A civil suit by a witness for his costs 

against the party for whom he appeared is 
maintainable. (1904) 8 Cal WN 178 (180) 
(DB). I. ■ 

(3) Magistrate or his successor cannot re¬ 
fuse to recover the costs on the ground of 
long delay. AIR 1923 Pat 57 (^)' = 24 
Cri L Jour 126. 

I 

12. Revision. — (1) As ther award,of 
costs is in thej^discretion of the tpal Court, 
the High Court will not ordinarily interfere 
with the discretion so exercised. AIR 1939 
Pat 206 (207) = 40 Cri L Jour 538 
(1905) 2 Cri L Jqur 408 (411) PB) (Cal). 

(2) Court will not in the absence 

of sufficient materials, interfere with 'an 
order for costs passed by the trial Court 
AIR 1915 Mad 825 (826) = 16 Cri L Jour 
156 (157). 

^ (3) 'Where the trial Court fails to excr¬ 
ete any discretion at all or exercises its 
discretion on wrong xuinciples altogether, 
the High Court wul interf^e ha revision 
and award costs to the .successful party. 
AIR 1939 Pat 200 (207) — 40 Cri L Jour 
538 AIR 1937 Pat 559 (559) = 38 Cri 
L Jour 1099. 

Sectiem 149 Note 1 nt 

(1) Preventive action started under ffiis 
chapt^ may lapse into investigation uhder 

chapter XIV. AIR 1931 Cal 7« (747, 748) 
= 33 Cri L Jour 138 (DB):^ ’ • ■ 

(2) A Police constable is duty bound to 
intervene on receipt ■ of information that 
theft is being committed. (1963) 1 Cri LJ 
828 (827) = 29 Cut LT 100. n 

(3) A power to prevent the cominisslon 
of an offence does not include a power to 
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150. Information of design to commit such offences.—Every police officer re¬ 
ceiving information of a design to commit any cognizable offence shall communicate 
such information to the police officer to whom he is subordinate, and to any other 
officer whose duty it is to prevent or 'take cognizance of the commission of any 
such offence. 

[1882r-S. 150; 1872—S. 98; 1861—S. 103.] 

151. Arrest to prevent such offences.—A police officer* knowing of a de¬ 
sign to commit any cognizable offence may arrest, without orders from a Magistrate 
jnd without a warrant, the person so designing, if it appears to such officer that 
he commission of the offence cannot be otherwise prevented. 

[1882r—S. 151; 1872—S. 97; 1861—S. 104.] 

[*] By notifications issued under Section 1 (2) of this Code, the State Government of 
West Bengal has extended Section 151 of the Code to the Commissioner of 
Police and the police in the town of Calcutta—See Notifications Nos. 1048J dated 
15-3-1943 read with Nos. 1002J dated 25-3-1946 and 3019J dated 25-9-1946. 


Section 149 — Note 1 (contd.) 
remove certain banners from a Hindu pro¬ 
cession on the ground that carrying of those 
banners being obnoxious to Mahomedans 
would produce a breach of the peace. (1894) 
17 Mad 37 (42) (DB). 

(4) A police officer is not justified in re¬ 
moving an axe carried by a person under 
the impression that such person was carry¬ 
ing it on his way to a»/^acK his enemy. AIR 
1926 Lah 19 (20) = 26 Cri L Jour 1631. 

(5) This section does not empower a 

police-officer to pass any order either against 
the person who was apprehended to commit 
an offence or against the would-be victims of 
the offence. AIR 1925 All 165 (169) = 

26 Cri L Jour 599 (DB). 

(6) A police-officer cannot shirk his duty 

of interposing effectively by being content 
with passing an oral order not to do a 

certain act. AIR 1925 All 165 (169) = 

26 Cri L Jour 599 (DB). (Per Sulaiman, J.) 

SECTION 151 

1. Scope. — (1) This section empowers 
such officer to arrest without warrant any 
person designing to commit a cognizable 
offence. The (mject of this section is to 
prevent the commission of an offence by 
arresting beforehand the person who de¬ 

signs or intends to commit the same. .AIR 
1949 Mad 744 (Pr, 3) = 51 Cri L Jour 
143 (DB) ** AIR 1968 Pat 22 (23) (DB). 

(2) In order that the section may apply 
the following conditions must be satisfied: 

(1) there must be a design to commit a 

particular offence which is cogni¬ 
zable; 

(2) the police-officer must have knowledge 

of that design; 

(3) the person arrested must be a phrty 

to mat design; and 

(4) it must appear to the police-officer 

that the commission of the offence 
cannot be prevented otherwise than 
by such arrest. An arrest made 
, without ffie emergency contemplated 
by this section is illegal. AIR 1950 
Orissa 107 (Pr. 11) = ILR (1949) 
1 Cut 821 =3 51 Cri L four 891 


(FB) AIR 1930 Lah 848 (349, 
350) = 31 Cri L Jour 294 (DB) 
AIR 1965 All 161 (163, 164) = 

1963 All WR (HC) 760 = 1965 (1) 
Cri LJ 413. (Person likely to com¬ 
mit breach of the peace or disturb 
the public tranquillity could not be 
said to be guilty of any offence, 
much less, of a cognizable offence.) 

AIR 1967 Delhi 31 (32) = 1967 
Cri LJ 865. (Police Officer cannot 
arrest a person merely on apprehen¬ 
sion of imminent danger or breach 
of peace by him.) 

(3-4) The power conferred under this 
section on the police-officer is only the 
limited and exceptional one of preventing 
the commission of a cognizable offence by 
the individual concerned and is in no sense 
analogous to the power of preventive 
detention. AIR 1950 Orissa 107 (Pr 11) 
= ILR (1949) 1 Cut 821 = 51 Cri L Tour 
891 (FB) ** AIR 1957 All 189 (Pr 6) = 
1957 Cri L Jour 427 (DB). 

(5) The scope of Section 23, Police Act, 
is not wider than Section 151. The legal 
authority to arrest is circumscribed by the 
provisions of Section 151 Criminal P. C. 
and can be exercised only in cases of 
cognizable offences, where their commission 
cannot be otherwise prevented. Tlie pio- 
visions of Section 151, Criminal P. C. and 
Section 23 of the Police Act have to be 
read together. AIR 1965 All 161 (165) 
= 1965 (1) Cri LJ 413 == 1963 All WR 
(HC) 760. 

(6) A police-officer has no power under 
this section to keep a person under arrest 
in anticipation of and pending a contem¬ 
plated order of detention, AIR 1950 Orissa 
107(Pr.ai) = ILR (1949) 1 Cut 821 = 51 
Cri L Jour 891 (FB) AIR 1965 All 161 
(165, 166) = (1965) (1) Cri LJ 413 = 1965 
All WR (HC) 760. (Executive can detain a 

F ierson either for violation of some law or 
or preventive purposes, as prescribed by 
law.) 

(7) The section does not authorise the 
jail authorities to detain a person in their 
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Section 151 — Note 1 fconld.) 

custody. AIH UJo7 All 189 (Pr. 6) = 1957 

Cri L Jour 427 (DB). 

(8) To arrf st a person merely because he 
bel.nffs* to a particular party and that party 
has a programme to commit some offences 
in general is to exercise the powers of pre¬ 
ventive detention. An arrest of a person 
under this section in order to prevent him 
from joining and pursuing the policy and 
programme of violence and lawlessness of 
tli:- Communist Partv of India is illegal. 
AIR 1930 Orissa 107 (Pr. 11) = ILR (1949) 

Cut 821 = 51 Cri L Jouf 891 (FB) 

C. J. contra.— Such an arrest i.s not illegal.) 

(9) It has been held that the fjuestion 
whether the police-oflicer had the know¬ 
ledge required by the section and whether 
the commis.sion of the designed offence 
could liave been prevented otherwise than 
b>- die arrest of the person are matters en¬ 
tirely within the purview of the police- 
officer and are not capable of independent 
uive.stigation by the Court while enquiring 
into the legalit>- of the detention. AIR 
1949 Mad 744 (Pr. 3) =:= 51 Cri L Jour 
143 (DB) AIR 1962 Ker 215 (217, 219) 
= 1961 (2) Cri LJ 72 - 1962 Ker LT 17 
““ AIR 1960 Ker 297 (297) = 1960 Ker 
LT 460 = 1960 Cri LJ 1212 (2). 

[See however AIR 1965 All 161 (165) 
= 1963 All VVR (HC) 760 = 1965 (1) 
Cri LJ 413.] 

[But see (1067) All Cr R 488 (494) = 
1967 All VVR (HC) 776.] 

(10) Police acting under honest impres- 
.sion or on data and appearances reasonably 
indicating design or possibility of commis- 
si{)n of cognizable offence — Arrest is ju.sli- 
fiecl. 1961 (2) Cri LJ 875 (877) (Madh 
Pra) (DB). 

(11) Wdiere one of the two parties was 
likely to cause a breach of the peace be¬ 
cause the other party wanted to exhibit a 
certain film in his cinema house, proceed¬ 
ings under Section 107 read with S. 151 
should be taken against the former alone 
in order to guard the latter in the enjoy¬ 
ment of his civil rights and not against 
both of them. AIR 1950 Lah 132 (Pr. 5) 
= Pak LR (1950) Lah 172 = 51 Cri L 
Jvur 1142. 

(12) Sub-Magistrate ordering arrest of 
person under Section 151 but not proceed: 
ing further — Police filing independent 
charge under Section 109 against that per¬ 
son — This amounted to dropping action 
in the proceedings started bv the Sub- 
Magistrate. AIR 1960 Ker 2*27 (228) = 

1960 Cri LJ 907 (1) = 1959 Ker LT 1305 
(DB). 

(13) Lawyer ^ing to defend accused, 
himself committing offence or doing 'some- 
tiling which creates a reasonable apprehen¬ 
sion in minds of police officers on duty that 
he was designing to commit cognizable of¬ 
fence — Not immune from arrest bv police. 

1961 (2) Cri LJ 875 (877) (Madh Pra) (DB). 


(14) Complainant requesting action under 
Section 145, against petitioners — Magis¬ 
trate sending complaint to police for en¬ 
quiry for more than one month during 
which there was no apprehension of breach 
of peace — Police arresting peti¬ 
tioners under Section 151 and mala fide 
reporting that action under . I Sec¬ 
tion 107, should be taken — Proceedings 
taken by Magistrate under Section 107, on 
the Police report are invalid. 1965 (1) Cri 
LJ 512 (514, 515) (Manipur). 

(15) Where a person was arrested under 
Section 151 and the report of Police did 
not contain sufficient material for arrest but 
requested Magistrate not to grant bail till 
fresh materials were compiled to detain that 
per-son under Defence of India Rules, it 
was held that detention was improper. 1965 
BLIR 35 = 1967 Cri LJ 1118 (111$, 1119) 
(DB). 

(16) Person detained in jail custody under 
an order under Section 151 which was ultra 
vires and illegal — Order under Sec. 151 
not cancelled or recalled — His continued 
detention under the detention order served 
on him while in jail custody is illegal 
and he must be released. AIR 1968 Pat 22 
(23, 24) = 1968 Cri LJ 75 = 1967 BLJR 
87 (DB). 

(17) Person arrested under Section 151 
— He could not be detained in jail custody 
by order of the Sub-Divisional Ma^strate 
or any other Magistrate in purported exer¬ 
cise of powers under Section 151 when no 
further action has been taken by way of 
institution of a case or the like. Tlie deten¬ 
tion is illegal. AIR 1968 Pat 22 (23; 24) « 
1968 Cri LJ 75 = 1967 BLJR 37 (DB). 

(18) Administrative circulars based cn cabi¬ 

net decisions regarding 'Gheraos' in indus¬ 
trial establishments addressed to Police 
Officers and District Officers directing them 
to obtain Labour Ministry's direction before 
discharging their^statutory duties were held 
to violate Articles 14, 253 and 166 (3) of 
the Constitution and Sections 54, 127, 100, 
151, 154, 157 of the Code and are invalid. 
AIR 1968 Cal 407 (438, 455, 486) = 72 
Cal WN 441 (SB). i • r 

(19) Section 151 provides merely for ar¬ 
rest and not for any detention. Thefe is 
no question of release of the arrested per¬ 
son on bail and such an order for release 
on bail is illegal. 1967 All Cri R 265 (268, 
269) = 1967 All WR (HC) 385 (DB). 

2. Section 107 and S. 151. — (1) Com¬ 
plaint under Ss, 107/151 dismissed for de¬ 
fault of complainant — Application ' by ac¬ 
cused under Section 476 against complain¬ 
ant for giving false evidence is maintain¬ 
able. AIR 1986 Punj 458 (459, 460) = 
1966 Cri LJ 1323 = 1966 Cor LJ 64. 

(2) Proceedings under Sections 107/151 
are intended to deal wiA threatened breach 
of peace — Prompt action is necessary — 
Prosecution should not be allowed to pro¬ 
long proceedings with a view to harass 
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152. Prevention of injury to public property.—A police officer may of his own 
authority interpose to prevent any injury, attempted to be committed in his view 
to any public property, movable or immovable, or the removal or injury of any 

^public landmark or buoy or other mark used for navigation. 

[1882—S. 152; 1872—S. 98, paras. 1 and 2; 1861—S. 105.] 

153, Inspection of weights and measures.—(1) Any officer in charge of a 

police station® may, without a warrant, enter any place within the limits of such 
Station for the purpose of inspecting or searching for any weights or measures or 
instruments for weighing, used or kept therein, whenever he has reason 1x> believe 
that there are in such place any weights, measures or instruments for weighing 
which are false. , 

(2) If he finds in such place any weights, measures or instruments for weigh¬ 
ing which are false, he may seize the same, and shall forthwith give information 
of such seizure to a Magistrate having jurisdiction. 

[1882—S. 153; 1872—S. 381; 1861—S. 129.] 

[®] For powers of any Police olficer generally or specially deputed in Greater Bombay 
by the Commissioner %nd elsewhere by the District Magistrate, in the • States of 
Maharashtra, Gujarat and Abu area of the State of Rajasthan as to inspection, 
search and seizure of false weights and measures notwithstanding anything contain¬ 
ed in this section, see the Bombay Police Act, 1951 (Bom. Act XXII of 1951), 
Section 95 (1-8-1951). The said Bombay Act, as applicable to the Bombay Area 
of the Stale of Mysore, has now been repealed by Mysore Police Act, 1964 (IV 
of 1964), Section 178. 

NOTE.—Besides Greater Bombay. Cilies of Nagpur and Poona have also Commis¬ 
sioners of Police appointed for areas comprised by them. 


Section 151 — Note 2 (contd.) 
the persons proceeded against. 1960 Cri 
LJ 866 (867, 868) = (1966) 68 Pun LR 
143 1967 Cur LJ 79 (81) = 69 Pun 

LR 230. . 

(3) Proceedings under Section 107/151 
commenced to prevent apprehended breach 
of peace on a particular occasion — Oc¬ 
casion in question passing off peacefully — 
Proceedings should be quashed thereafter 
unless there is evidence to show that there 
still exists a likelihood of breach of peace. 
(1984) 66 Pun LR 39 (40) ILR (1964) 

1 Punj 719 (721, 722). 

3. Applicability of S. 167. — (1) Section 
167 (2) not confined only to cases where 
accused is arrested and a case has been 
registered — Provisions are applicable even 
to arrests made under Section 1.51. (1965) 

2 Cri LJ 271 (272) = 1963 All LJ 744 
(DB) •• AIR 1960 Ker 297 (298) = 1900 
Cri LJ 1212 (2) = 1960 Ker LT 460. 

(2) Whether arrest was under S. 151 or 
S. 54 Is not relevant for purpose of re¬ 
manding accused under Section 167. AIR 
1962 Ker 215 (219, 220) = 1962 (2) Cri 
LJ 72 = 1962 Ker LT 17 (DB). 

SECTION 153 

I. Scope and applicability. (1) This 
section speciRcally authorizes an officer in 
diarge of a police-station to enter any place 
witfun the limits of such station for the 
puirose of inspecting or searching for any 
Weights or measures under die circumstances 

pientipned in the secHon. AIR 1914 Lah 

% 

'tVoI. 1],3 A. M. 61 


42 (43) = 15 Cri L Jour 11 AIR 1959 
Rai 191 (Pr. 6) = ILR (1959) 9 Raj 86 
= 1959 Cri L Jour 1112. 

2. “If he finds .... any weights .... 
are false.” — (1) Before coming to a con¬ 
clusion that any weight or measure is false 
there must be some standard weight or 
measure prescribed by lawful authority or 
generally recognised by custom. AIR 1914 
Lah 42 (44) = 15 Cri L Jour 11 (1909) 

9 Cri L Jour 415 (415) = 1908 Upp Bur 
Rul (3rd Qr. Penal Code) 17. 

(2) To assume indiscriminately that some 
shopkeeper’s weight is the correct one ar.d 
proceed for comparison is not proper. AIR 
1914 Lah 42 (44) = 15 Cri L Jour II. 

(3) Some reasonable allowance should al¬ 

ways be made for wear and tear and for 
the rough and ready methods of bazar shop¬ 
keepers. AIR 1914 Lah 42 (44) — 15 Cri 
L Jour 11. ^ 

(4) W3iere a five seer weight was found 
to be short by one tola, it was held that 
it could not be regarded as a false weight. 
1883 All WN 224 (224). 

(5) There is no reason to restrict Sec¬ 
tion 190 (1) (b) only to reports imder Sec¬ 
tion 173, Criminal P. C. The information 
given to the Magistrate under Sec. 153 (2) 

as much a report as a report under 
Section 173, and the Magistrate is em¬ 
powered to take cognisance on such a re¬ 
port under Sect^n 190 (1) (b). AIR 1959 
Raj 1^ .U93) = ILR (1959) 9 Raj 86 = 
1956 Cn L Jour 1112. 
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PART V 

IXFORMATION TO THE POLICE AND THEIR POWERS TO INVESTIGATE 

CHAPTER XIV 


154. Information in cognizable cases.—Every information relating to the com¬ 
mission of a cognizable offence, if given orally to an officer in charge of a police 
.station,® shall be reduced to writing by him or under his direction, and be read 
over to the informant; and every such information, whether given in writing or re¬ 
duced to writing as aforesaid, shall be signed by the person giving itj and the 
substance thereof shall be entered in a book to be kept by such officer in such 
torm as the [[State Government] may prescribe in this behalf. 

[1882—S. 154; 1872—S. 112; 1861—S. 139.] 
t®] By its Notification No. 577J dated 25-1-1956 as amended by Notification No. 1384J 
dated 24-2-1958 issued under Section 1 (2) of this Code, the State Government 
of West Bengal has extended S. 154 of the Code of the Commissioner of Police 
and the Police in the town of Calcutta—See Cal.^az., 9-2-1956 Pt I, p. 463 
and ibid 6-3-1958. Pt. I, p. 640. 

[t] Substituted for ‘Provincial Government’ by A.L.O., 1950. 


SECTION 154 — SYNOPSIS 

1. Scope and object. 

2. What is first information. 

3. “Relating to the comnnission of a 

cognizable offence.” 

4. “Shall be reduced to writing by him 

or under his direction, and be read 

over.” 

5. “Shall be signed by the flerson giving 

it ’ 

6. “Officer in charge of' a police-station.” 

7. “Shall be entered in a book to be 

kept by such officer in such form 

as the State Government may pres¬ 
cribe.” 

8. Importance of first information. 

9. How to use first information report. 

10. First information by accused. 

/lOA. Commencement of investigation. 

11. Duty of the prosecution to tender 

first information report in evidence. 

12. Grant of copies of first information. 

13. Effect of giving false information 

under this section. 

14. Effect of the police-officer in charge 

recording first information falsely. 

15. Power of High Court to interfere 

under Section 561A. 

1. Scope and object. — (1) One of the 
modes by which a person aggrieved may 
put the criminal law into motion is by giv¬ 
ing information under this section. (1890) 17 
C^ 574 (577) (FB) ®® (1962) 4 Orissa JU 
323 (329). 

[See AIR 1959 All 45 (Pr 10) = 1959 
Cri L Jour 7 (DB). (Prosecution commences 
with the lodging of complaint.) ] 

(2) The iiiformation so given Is called the 
“firt information.” It is a basi« upon which 
an in\>eitigation is commenced under this 
chapter. (1912) 13 Cri L Jour 65 (89> (Cal) 


®® AIR 1958 Andhra Pra 37 (Pr 15) = 
1958 Cri L Jour 18 (DB) ®® AIR 1958 
Bom 125 (Pr 11) = ILR (1958) Bom 96 = 
1958 Cri L Jour 481 (DB) ®® AIR 1958 Mad 
368 (Prs. 22, 23) = 1958 Cri L Jour 906 
®® AIR 1958 Tripura 40 (Prs. 10, 11) = 
1958 Cri L Jour 1549 ®® AIR 1925 Cal 831 
(833) = 26 Cri L Jour 1213 (DB). 

(3) But the receipt and recording of an 
information report Js not a condition prece¬ 
dent to the setting in motion of a crimi¬ 
nal investigation. AIR 1945 PC T8 (20) = 
71 Ind App 203 = ILR (1945) Lab 1 = 
46 Cri L Jour 413 = ILR (1945) Kar (PC) 
89 ®® AIR 1958 Andli Pra 37 (Pr. 15) = 
1958 Cri L Jour 18 (DB). 

(4) 'The object of this section is three- 
fold. 

(a) Firstly, to inform the Magistrate of 

the district and the District' Superm- 
tendent of Police who are responrible 
for the peace and safety of the dist¬ 
rict of the offences reported at the 
station (1897) 20 All 151 (154) (DB). 

(b) Secondly, to make known to the judi¬ 

cial officers before whom the case is 
ultimately tried, what are the facts 
given out immediately after the <w- 
currence and on what materials the 
investigation commenced. AIR 1942 
Pat 113 (117) = 43 Cri L Jour 90 
(DB) ®® (1903) 7 Cal WN 345 (347, 
348) (DB) ®® (1907) 6 Cri L Jour 
86 (88) (DB) (Cal). 

(c) Thirdly, to safeguard the acewed 

against subsequent variations or addi¬ 
tions. AIR 1931 Pat 150 (151) - 
32 Cri L Jour 638 (DB). 

(5) The section does not make it incum¬ 
bent on the informant to state facts in the 
first information report showing, th^ th® 
Court has jurisdiction to try the ^ offence. 
Therefore the question of jurisdiction 

not be decided with reference to the first 
information report. AIR 1956 Punj 127 
(128) (Prs 3, 6) = 1956 Cri L Jour 774. 
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(6) The information need not mention the 
cucumstances of the commission of the 
offence or the names of the offenders or the 
witnesses. AIR 1958 Andh Pra 37 (Pr 15) 
= 1958 Cri L Jour 18 (DB). 

(7) Section 1, sub-section (2) renders this 
section inapplicable to the cases arising in 
Calcutta. AIR 1940 Cal 97 (103) = 41 Cri 
L Jour 329 (DB). 

(8) By itself Section 242 (1) of the Com- 

Act (1956) does not divest a police 
officer of the jurisdiction conferred upon 
him under Section 154 of the Code. Sec¬ 
tion 630 of the Companies Act, 1956 pro- 
^ndes no statutory bar to the exercise of 
the jurisdiction, vested in a police officer 
under Section 154. AIR 1957 Mad 65 
(Prs 15, 16) = 1957 Cri L Jour 205. 

2. ^hat is first information. — (1) The 
information recorded under this section is 
Kno\^ as “first information" though the 

* ^ mentioned in the Code. 

= ILR (1945) Lah 
Lo" ^ -^13 = 71 Ind App 

?SL w ^^945) Kar (PC) 89 AIR 

23) = 1958 Cri L 
Jour 906 AIR 1954 Mad 442 (446, 447) 

^ AIR 1960 SC 

391 (395 = I960 Cri LJ 532 25 Cut 

LT 433 (440) = (1959) 1 OJD 460 


(2) The information contemplated by the 
sechon is usually given by the complainant 
or by somebody on his behalf. AIR 1924 
All 207 (207) = 25 Cri L Jour 490. 

(3) The information need not necessarily 
be given by a person vyho has first-hand 
knowledge of the facts arid may be merely 
hearsay. AIR 1941 Rang 209 (211) = 43 

So ^ 

(4) A telephone message given to the 
police about the commission of a cognizable 
oltence can be recorded by the station- 
writer as a first information report and the 
station-writer can sign it himself as the per- 

ono the information. AIR 1941 Rang 

209 (211) = 43 Cri L Jour 157 (DB). 

(5) As the word “first" indicates, "first 
imormatton is that information which is 
mven first in point of time and on which 

is commenced by the police 
AIR 1923 Pat 158 (159) = 23 Cri L lour 
406 (DB)/- AIR 1956 Trav-Co 2()7 (Pr ^ 
— tILR U95e) Trav-Co 311 =: 1956 Cri 

(1894) 22 Cal 50 (72) 
%M^-J®25 All 303 (304) = 26 Cri 
LJ?" All WR (Sup) 86 (87) 

•• 348) (DB) 

AIR 1962 Raj 3 (9, 10) ^ 1961 Rai 

LW 441 = 1962' (1) Cri LJ 82 <DB) ’ 

_Madh Pra ^80 (Pr^2) 

Jrf i®®® ^“*^2 (DB). (Writing 

of thTM copies of F. I. R. because there 

were tltfee Victims is irregular _ There 

couuat be more than one F. I. R. iu one 


ca.se.) AIR 1967 Cal 478 (488) = 3967 
Cri LJ 1272 (DB)] 

Three different ver.sions of occurrence 
~ Statement of person.s who had given first 
inromation report which would not be hit 
by Section 162 held .should have been pro- 
duced in order to enable Court to arrive at 

case. AJR 1964 Tripura 
45 (48) = 1964 (2) Cri LJ 213. 

(7) Where, information of the commission 
ot the same offence is given to the police 

different places by different persons 
at different times not far separated both 
the reports will be independent “first infor¬ 
mation reports"; the later in respect of time 
cannot be said to be a statement made in 
Ti investigation. AJR 19.'3G Pat 

11 (12) = 36 Cri L Jour 2-35 (DB) ** AIR 
1946 Nag 173 (182) = ILR (1946) Na«r 126 
^ L Jour 851 (DB) (1959) 25 

.Cut LT 433 (440) = (1959) 1 OJD 460. 

(8) As a matter of fact all .statements, 
whether one or more, relating to the com- 
mission of a cognizable offence made to the 
police before the commencement of investi¬ 
gation can very well be designated as first 
intormation reports. 1951 Raj LW 105 
(109) (DB) »» AIR 1959 J & K 105 fP. 4. 

5) = 19o9 Cri L Jour 1168 AIR J958 

Bnm 90 

Til ^55? L Jour 481 (DB) ®® AIR 1957 
All 755 = II R (1957) 1 All 479 = 1957 
Cri L Jour 1200 (DB). 

(9) All statements recorded subsequent to 
the starting of the investigation fill under 

ILR (1952) 2 Rai 1031 (1036) 
(DB) AIR 1959 Cal 342 (P. 15) = 

1959 Cri L Jour 694 (DB) ®® AIR 1959 

S = L Jour 

}qco Tripura 40 (Pr 12) = 

1958 Cri L Jour *1549 AIR 194Q All 

364 (Pr 4) = ILR- (1949, All 697 = 60 

(72) °° AIR 1969 Goa 68 

~ ^69 ”» AIR 1967 Cal 

478 = 1967 Cn T f 1272 ^DR) it n 
(1959) Andh Pra 797 (818) (DB). ^ 

(10) Statement re,curded under Sec. 1.54 
by police is not .statement during inv-sH- 
gation Section 162 does not apply to 

1965 Gu) 143 ( 144^1 =? 
a^964) 5 Guj LR 834 = 1905 (1) Cri LJ 

(11) Where, no formal investigation is 

information, such in- 
fbnnation does not fall under this section 
^n*i^d statements recorded by the police 
^*1* commence the investigation ^conie 

P^’ovisions of Section 162 AIR 
1942 Oudh-0O-(63) — 43 C’H T in? 

” MR 1959 J k K lOfe (Pra 4 5)^ = ''l 9 ™ 

air 1931 Cal 745 (74^ 

itfo Goa® 90‘^aoi). " air 

fait? “ becornes apparent from the 

clfled L?® P'^'^^ecution case that the so- 
caJJed first informant had initiated the L- 
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vestigation, the so-called first information 
report should not be marked as an exhibit 
on the ii.cord of the case but should be 
marked for identification. AIR 1965 Guj 
319 (320) = (1964) 5 Guj LR 591 =■ 1965 
(2) Cri LJ 762 (DB). 

(13) Substantial information and evidence 
gathered before F. I. R. was registered — 
Violation of rules in taking statements during 
investigation cannot be got round by ignor¬ 
ing the investigation which preceded formal 
lodging of F. I. R. AIR 1968 Mad 117 
(128) = 1968 Cri LJ 493 = (1968) 1 Mad 
Lj 480 (DB). 

(14) Preliminary inquiries do not become 
“investigation” by the police and if, during 
the preJiminaiy inquiries, the police-officer 
receives a statement from a reliable source 
confirming the suspicion, this latter state¬ 
ment is the real first information and it does 
not fall under Section 162. AIR 1915 Mad 
312 (314) = 15 Cri L Jour 622 (DB) 

AIR 1958 Mad 368 (Prs 29, 32) =: 1958 
Cri L Jour 906. (Statements made by the 
accused to witnesses at this stage of preli¬ 
minary inquiry before investigation are not 
hit by Section 162, Cr. P. Code.) AIR 
1967 Cal 478 (488) = 1967 Cri LJ 1272 
(DB) (1959) 25 Cut LT 433 (440) = 
(1959) 1 OJD 460. 

[See also 1965 (2) Mys LJ 646 (649) 
(DB).] 

{15) Investigation commences . not with 
the mere arrival of the Investigating Offi¬ 
cers on the scene of occurrence but when 
the police take the first concrete step for 
ascertaining the offence and the culprits. 
AIR 1957 Madh B 33 (Pr 8) = 1957 Cri L 
Jour 179. 

(16) Illustrations. 

(a) A informs B (a village Magistrate) of 

the commission of a cognizable of¬ 
fence. B transmits the information 
to the police. The police arrive at 
the village, take a statement from A 
and get it signed by A. The latter 
statement of A falls under Sec. 162. 
The first information is that given by 
B. (1908) 9 Cri L Jour 77 (78, 79) 
= 31 Mad 506 (DB) AIR 1930 
All 746 (749) = 32 Cri L Jour 152 
(DB) (1908) 9 Cri L Jour 170 
(177) = 32 Mad 258 (FB). (Vide 
judgment of Sir Sankaran Nair. J.) 

(b) A person informed the police that he 

saw a woman in a field with her 
throat cut. The police did not re¬ 
cord this; but treated the informa¬ 
tion lodged by the woman's father 
given subsequently as the first infor¬ 
mation. It was held that the former 
information was the first information 
and the latter onlv a statement under 
SecHon 162. AIR 1922 Pat 535 
(539) =5 24 Cri L Jour 129 (DB) 


(c-d) Report made by father of injured 
person at the police station containing 
all information regarding a cogniza¬ 
ble offence, reduced to writing by 
sub-inspector and thumb impression 
made thereon — Second statement 
by father, after he brought the injur¬ 
ed son to police station, recorded 
with his thumb impression — Second 
statement is not admissible as F. I. R. ' 
and must be held as recorded under 
Section 162. 1961 Pat LR 60 (64. 

65) (DB). 

(e) A, the wife of the deceased, informed 

the police about the disappearance 
of her husband and of her suspi¬ 
cion of foul play. This statement 
was not recorded. The police inves¬ 
tigated, and after discovery of the 
dead body drew up a ruqa which 
the police entered as the first infor¬ 
mation. It was held that the ruqa 
was not the first information under 
this section. AIR 1926 Lah 179 
(180) = 27 Cri L Jour 121 (DB). 

(f) Accused informing police by ^ phone 

that he had shot two persons in self- 
defence, but furnishing no particu¬ 
lars — Information conveyed does 
not disclose commission of a cogni¬ 
zable offence and no case can have 
been registered Aereon. ILR (1967) 

1 Ker 640 (DB) 

(g) A Sub-Inspector after hearing a per¬ 

son made an entry in the daily diary 
of the thana mentioning the names 
of the alleged culprits. He^ left the 
thana instructing the' moharir to re¬ 
cord the statement of the person. It 

' was held that the entry by the Sub- 
Inspector was a part of the proceed¬ 
ings of the police and not -a “first 
information report." AIR 1938 Lah 
787 (789) = 40 Cri LJ 435 (DB) ** 
AIR 1965 Cal 348 (350) = 1965 (2) 
Cri LJ 79 (DB). 

(h) See also the undermentioned cases. 

AIR 1953 Raj 117 (Pr .4) = 1953 
Cri L Jour 835. (Complaint to Super¬ 
intendent of Police giving one ver¬ 
sion of incident — Anomer version 
in statement to police during investi¬ 
gation — Latter version found true 
— Court cannot treat the latter vi¬ 
sion as first information report.) 

AIR 1957 Cal 372 (Pr 4) = J?57 
Cri L Jour 707. (Statement that 
person committing theft had 
surprised and that when the thiw 
was about to attadc informant with 
deadly weapon, the informant useci 
his gun in exercise of his ri^t oi 
defence of property and person — 

^ Statement held did not seek to give 
any information relating to 
sion of cognizable offence and cornel 
not therefore be treated as F. I. R*) 
•® AIR 1956 Andhra 103 (104) * 
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1956 Cri L Jour 578. (Information 
of crime given by wounded person 
to Sub-Inspector.) •• AIR 1950 
Tra-Co 83 (84) = 1956 Cri L Jour 
274 (DB). (The report sent by the 
Head Constable in charge of a police 
station). AIR 1955 Cal 177 (181) 
= ILR (1950) 1 Cal 259 = 1955 
Cri L Jour 657 (DB). (Information 
of robbery given to Circle Inspector 
of Police by a certam person.) ®® 
1954 Raj LW 37 (42) (DB). (First 
information simplied not disclosing 
whether any offence has been com¬ 
mitted.) ®® 58 Cal WN 515 (516) 
(DB). (Statement recorded under 
Section 161» stating that offence 
other than those under investigation 
was committed by other persons — 
Statement can be used as F. I. R. 
and used in investigation and trial of 
that offence.) ®® AIR 1952 Him Pra 
81 (Pr 18) = 1952 Cri L Jour 1720. 
(Fourth hand information given by a 
person that a dacoity had oeen com¬ 
mitted in a certain village and a par¬ 
ticular person was murdered and that 
police mould soon reach the spot — 
Information totally lacking in details 
— Police proceeding to the spot and 
taking down* detailed statement of 
wife of deceased — Held that 
neither of them came within the pur¬ 
view of Section 162.) ®® AIR 1951 
Him Pra 1 (Pr 27) = 52 Cri L Jour 
50. (Police informed of offence of 
robbery — On arriving at spot, Sub- 
Inspector finding that person was 
wounded — Sub-Inspector recording 
dying declaration of person who sub¬ 
sequently died — Simultaneously 
with dying declaration deceased s 
wife giving list of stolen property — 
Dying de^aration held was first in¬ 
formation report and list of stolen 
property did not come within prohi¬ 
bition of Section 162.) ®® AIR 1951 
Mad 812 (Pr 3) = 52 Cri L Jour 
857. (A going to police station and 
reporting that his cousin, B. had 
been shot at and was removed to a 
certain hospital — Entry made by 
police in General Diary to that effect 
.— Police-officer subsequently going 
to hospital and recording statement 
of B — Held that General Diary 
entry must be regarded as first in¬ 
formation and Fs statement fell 
under Section 162.) ®® 1950 All WR 
(Sup) 86 (87). (First information 
^ven by a person to the effect that 
me injured complainant had come 

from the side of the town and cry. 
ing ^mardala*, fell down and {became 
silent and that he did not utter -any. 
- thing except telling hu name ~ 
Police tracing injured complainant and 
taking his statement — Such state¬ 


ment amounts tc first information..; 
•® AIR 1949 All 364 (Pr 11) - F.R 
(1949) All 697 = 50 Cri L Jom C -n 
(DB). (First information repori not 
giving articles stolen List of stolen 
articles handed over to police-off*rc/ 
immediately on his arrival on spwZ 
constitutes part of first information,} 
® ^ 1942 Oudh 80 (62 63) = 43 
Cri L Jour 115. (Person giving vague 
information of riot to Superinter.dea* 
of Police — Latter going to place 
of occurrence — Subsequent infor¬ 
mation recorded by police-office^ — 
First vague information is hot first 
information report.) ®* AIR 19^8 All 
289 (290) = ILR (1948) All 119 
= 49 Cri L Jour 367 (DB). (H re¬ 
ceiving lathi blows — Chaukidar C 
of another village making rep<'rt to 
police — Police not recording it but 
immediately proceeding to village 
where H was attacked and recording 
H's statement — C's statement held 
first information report — K’s state¬ 
ment to investigation officer was /.ot 
admissible in evidence.) ®* AIR 1946 
Nag 173 (182) = ILR (1946) Nag 
126 = 47 Cri L Jour 851 (DB). 

• (Vague statement made by person 
suffering from gunshot wounds soon 
dftcr shooting — Police-officer requir* 
ing more information — Such state- 
ment cannot be treated as coming 
under Section 154 so as to make it 
incumbent on police to sta*+ investi¬ 
gation.) ®® AIR 1930 Cal 130 (131) 
— 31 Cri L Jour 771 (D3). (Person 
of accused s party first ^oing to 
police-station and giving information 
or offence — Real complaint thoe^h 
lodged later cannot be kept aside to 
be only made use of under Sec¬ 
tion 162.) ®« 1969 Mad LW (Cr) 
124 (126) (Mad). (Eye witness 
shortly after occurrence, informing 
Police of incident — Diary entry 
made and investigation com¬ 
menced — Written complaint 
given sometime later by jthat 
witness — Earlier info^ation is 

really the first information report _ 

Later written complaint Ls a state- 
, ment made in the course of investi¬ 
gation and totally inadmissible.) ®® 

^^»5) = 1960 Cri 
T;' r information report is 

distinct from informaticn received 
after commencement of investiga- 

“ covered by Sections 161 

statement given by tfie Police 
Officer recorded by himself afte*- the 
accused were arrested and the arCclea 
seized was not really the first fnfor- 
-mation and he should have record¬ 
ed the statement of the per»>» who 
told htm that the accused were ac. 
tually engaged in counterfeiting 
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coins. 1959 Ker LT 801 (803) = 
1959 Ker LB 731. 

(17) Telegrams and telephonic messages 
are not informations under this section, since 
they are neither reduced to writing by the 
police, nor given in writing signed by 
the informant, , unless after the receipt of 
the telegram or telephonic message, the 
police proceed to the spot and take down 
the information from the complainant or 
informant and get it signed. AIR 1928 Mad 
791 (792) = 29 Cri L Jour 717 (DB) 

AIR 1959 Tripura 11 (Pr 17) = 1959 Cri 
L Jour 237 AIR 1958 Cal 263 (Pr 5) = 
1958 Cri L Jour 758 ILR (1951) 1 Cal 
539 (545) (DB) AIR 1954 Sau 55 (60) 
= 1954 Cri L Jour 678 (DB) AIR 1953 
Trav-Co 275 (279) = 1953 Cri L Jour 1301 
(DB) AIR 1965 Cal 89 (94) = 1965 (1) 
Cri LJ 160 (DB). (Police party trapped and 
attacked by violent mob — Cryptic mes¬ 
sage for help,) ** (1965) 2 Mys LJ 646 
(649) (DB) AIR 1964 Punj 508 (509) = 
67 Pun LR 5 = 1964 (2) Cri LJ 718 (DB) 
1962 Mad LJ (Cri) 345 (350) = 39 
Mys LJ 823 (DB). 


[See however AIR 1941 Rang 209 (211) 
= 43 Cri L Jour 157 (DB) AIR ,1934 
Lah 413 (414) = 36 Cri L Jour 97 
AIR 1930 Lah 457 (459) = 31 Cri L Jour 
444 (DB).] 

(18) The operation of Section 162 cannot 
be evaded by the police choosing to record 
as first information a statement obtained 
after the investigation has commenced. AIR 

= 1953 Cri L Jour 
29 AIR 1956 Andhra 103 (104) = 1956 
Cri L Jour 578. (AIR 1951 Mad 812 = 

O 1 ^IR 1942 

~ Cri L Jour 145 (DB) 
AIR 1920 Nag 170 (171) = 21 Cri L 

1965 Gui ‘319 (320) = 

762^1dB) ^ 


19R8 Mad 117 (127, 128) = 

A??,? F/' = (1968) 1 Mad LJ 480 

^B) AIR 1955 Nag 121 (125) = 1955 

(1954) Nag 922 »» 
AIR 1951 Mad 812 (Pr 3) = 52 Cri L Jour 
o57. j 

(19-20) The police cannot evade the ope¬ 
ration of Secdon 162 by getting the 'State¬ 
ment made after investigation, signed cont¬ 
rary to the provisions laid down under that 
section. AIR 1925 Mad 106 (112) = 25 Cri 
L Jour 401 (DB). 

(21) Investigation by Circle Inspector and 
first information thereafter by Deputy Su- 
perintendent of Police — There is violation 
of Section 162.- AIR 1961 Ker 99 (103, 

LT ’ ere (FB). 

(22) The^ police-oflBcer should not wait to 
record an information till he has some good 
reason to believe that a Cognizable offence 
has been committed; it is enough if there 
is a reasonable suspicion that a crime has 


been perpetrated. (1907) 6 Cri L Jour 86 
(88) (DB) (Cal). 

(23) Where the President of the Hill 
Tribes Association sent a petition to the 
Police, complaining that the accused, a 
forester, was taking bribes from the mem- 
Ws of the tribe and gave all the details. 
TJie Police filed a report about 8 months 
after the receipt of the petition of the Pre¬ 
sident: 

Held, that the petition of the President 
should be considered as the first informa¬ 
tion report and the case should have been 
registered at least by the time when by 
questioning him, the police was "assured 
that it was he who sent the petition. AIR 
1961 Ker 99 (103) = 1961 (1) Cri LJ 505 
= 1960 Ker LT 666 (FB). 

(24) A statement purporting to be F. I. R. 
'vhich is recorded by the oflBcer-in-charge 
in his own name and on the basis of his 
own personal knowledge four days later, 
cannot be treated as the first information re¬ 
port. AIR 1958 Tripura 1 (Prs 45, 46) = 
1958 Cri L Jour 97. 


^5) If someone goes to a police-station 
definitely tells the ofBcer-in-charge 
® coOTizable offence has been commit¬ 
ted and that statement is made with a view 
to inducing the police-officer to enquire 
into the matter, there is no reason for re¬ 
fusing^ to call it information relating to the 
commission of a cognizable offence with- 
m the meaning of this section. AIR 1951 
Mad 812 (Pr 3) = 52 Cri L Jour 857 
AIR 1958 Tripura 40 (Prs 10, 11) = 1958 
Cri L Jour 1549. 

(2(5) Where information is given that a 
certain person was shot at, flie mere fact 

L ^ if is meagre and does not indicate 
whether he was shot at by accident or deli¬ 
berately by someone is by itself no reason 
for not treating it as first information. AIR 
1951 Mad 812 (Pr 4) = 52 Cri L Jour 857. 

(27) In every case it is for the Court to 
decide whether a statement in question falls 
under this section or under Section 162. 
AIR 1952 Him Pra 81 (Pr 16) = 1952 Cri 
L Jour 1720 AIR 1958 Mad 368 (Pr 27) 
= 1958 Cri L Jour 906 AIR 1951 Mad 
812 (Pr 4) •= 52 Cri L Jour 857 AIR 
1923 Pat 550 (557) = 24 Cri L Jour 641 
(DB) AIR 1930 Cal 130 (131) = 31 
Cri L Jour 771 (DB) AIR 1967 Cal 478 
(492) = 1967 Cri LJ 1272 (DB) 1959 
Ker LR 1124 (1126). 

(28) Whether or not a particular state¬ 
ment would constitute the first information 
in a case is a question of fact and would 
depend on the circiunstaces of ffie case. 
AIR 1961 Ker 99 (102) = 1961 (1) Cri LJ 
505 = 1960 Ker LT 666 (FB). 

(29) The mere fact that a police-officer 
goes to the spot on hearing of an occurrence 
does not necessarily marK the commence¬ 
ment of an investigation. AIR 1952 Him 
Pra 81 (Pr 16) = 1952 Cri L Jour'1720 

AIR 1959 J & K 105 (Prs 4, 5) = 1959 
Cri L Jour 1168 1957 MFC 704 (706). 


iThe CJode ofj Criniinnl Procedure, 1898 


[S 154 N 31 907 


Section 1S4 — Note 2 (cohtd.) 

[See also AIR 1952 Puni 375 (Pr 10) = 
1952 Cri L Jour 1602 (08X1 


f30) In dacoity or theft cases, the list of 
stolen property is regarded as part of the 
first information report and it should be 
signed. The iact that the list of the stolen 
property was filed shortly after the police 
had taken the first information report in 
the diary cannot render the list inadmis¬ 
sible in evidence. AIR 1951 Him Pra 1 
(Pr 27) = 52 Cri L lour 50 AIR 1959 
J & K 105 (Pis 4, 5) = 1959 Cri L Jour 
1168 1957 MPC 704 (706) ** AIR 1949 

AH 364 (Pr 4) = ILR (1949) All 697 = 
50 Cri L Jour 561 (DB). 


(31) Very often the F. I, R. lodged with 

the Police is not a complete document and 
during the interval between the F. I. R. 
and taking of some step in the nature of 
investigation further information is furnished 
to the police. Such further information is 
merely supplemental to the F. I. R. and 
cannot be considered to be a statement 
made to the polif <• in the course of inve.sti- 
gation. AIR 19 '.fadh B 33 (Pr 8) = 
1957 Cri L Jour 17.J (1968) 34 Cut LT 

1077 (1085). 

(32) Where in the F. 1. R. the complain¬ 
ant^ specifically stated that he will furnish 
a list of the stolen articles when the police 
officer comes to his house, and he did fur¬ 
nish a list accordingly before the com¬ 
mencement of the investigation, that list 
must be taken to be part and parcel of 
the First Information Report. The list pro¬ 
perly fell under Section 154 and was not' 
hit by Section 162. AIR 1959 J & K 105 
(Prs 4, 5) = 1959 Cri L Jour 1168. 


(33) Where the police upon receipt pf a 
telephonic message, which was not a fir>!t 
information report, inasmuch as it did not 
comply with the provisions of Section 154 
but it furnished materials to the police for 
action and the police upon those materials 
commenced investigation under Section 156 
and thereafter a list of articles stolen was 
given to the police the list comes within 
the mischief of Section 162 and is inaclmis- 
siljle in evidence on behalf of the prosecu¬ 
tion. ILR (1951) 1 Cal 539 (545) (DB). 


3. “Relating to the commission of a 
cognizable offence/' — (1) The conclibori* 
that necessitate the recording of an infor¬ 
mation under this section are, firstly, ^hat 
It must be an information and, secoiv]l\-. it 
must relate to a cognizable offence on ’he 
face of it and not merely in the livhf of 
subsequent events. AIR 1958 trip.ira 1 
(Prs 45, 46) = 1958 Cri L Jour 97 /IR 
1956 Mys 51 (Pr 14) = ILR (1956) Mvs 
118 = 1958 Cn L Jour 904 AIR 1901 
Ker 99 (102) = 1960 Ker LT 666 = im[ 

H ** air 1962 Cal 594 

(509) = (1902) 2 Cri LJ 354 (DB). 


[See AIR 1958 Bom 125 (Prs 11 121 ^ 
ILR (1958) Bom 96 1958 Cri L jJur 


481 (DB). (Offence under Section 165-A, 
Penal Code is cognizable offence.) ] 

(2) It need not give tbe circumstanc-»j 
of the commissicn or the crime. The mere 
fact that an information is first in point of 
lime is not sufficient. AIR 1958 Tripura 
1 (Prs 45, 46) - 1958 Cri L. Jour 97 ** 
AIR 1958 Tripura 40 (Prs. 10. 11) == 1955 
Cri L Jour 1549. 

(3) It is essential that the information 
must relate to the commission of a cogni¬ 
zable offence. An information about the 
design to commit a cognizable offence such 
as a dacoity will not fall within the pur¬ 
view of this section. 19.51 All L four 400 
(468) AIR 1954 All 106 (107) = 1954 
Cri L Jour 188 AIR 1968 Nlad 117 0 27) 
= 1968 Cri LJ 493 = (1968) 1 Mad LJ 
480 (DB). 

(4) The word “relating" shows that there 
need not be complete or satisfactory proof 
or evidence given at the time; it is suffi¬ 
cient if the information given indicates that 
a cognizable offence has been oommilled. 
AIR 1931 Cal 745 (749) • =• 3S Cri L Jour 
138 (DB) ** AIR 1958 Triptira 40 (Prs 10, 
11) = 1958 Cri L Jour 1549. 

(5) JFirst information report need not 
mention all documents on which piosecu- 
tion wants to rely. ILR (1962) 1 All 451 
(453). 

(6) The words “relating to" does not 
mean that details slmtild be given. .AIR 
1958 Tripura 40 (Prs 10, 11) = 1958 Cri 
L Jour 1549. 

(7) Illustrations. 

(a) A reports to the police that he saw 
a mob of armed men going towards 
a certain place. This is not first 
information. There is no information 
of any offence in such a case. AIR 
1927 Pat 100 (102) = 28 Cri L Jour 
77. 


(h) On 23-12-1930, one S, a prostitute 
was abducted and murdered. K, her 
aunt (who was not aware of ’he 
murder), reported on 24-12-1930 that 
S went with the accused but had not 
returned. The police directed lier 
to search for S in her usual re.<.’rts. 
On the 25th of December K rctuiTj- 
ed to the police and inffjrmed teem 
that S was not to be found On 
the 26th the Sub-InspecLor o' Police 
found one of the accused ant! cn 
questioning him stispected that an 
offence had been commiM'od. He 
took the statement of K (a third 
statement by her) and this wls treat¬ 
ed as the first information. It was 
held that since the fiisf state- 

inenti; did not disclose a cognizable 
offence, the third statement cn the 
26th was rightly treated the fiu^t 
information and that it did not 
within Section 162 ATR ’931 Cal 
745 (751) - 33 Cri L Jour '33 

CUB). 
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(c) A yav3 information tu the head con- 

suibie but the latter was not satisfied 
that a cognizable offence had been 
committed. Subsequently, B made 
a statement which the constable, 
being so satisfied tbereon, recorded 
as “first information." It was held 
that he was justified in so record¬ 
ing it. AIR 1928 Pat 634 (636) = 
29 Cri L Jour 728 (DB). 

(d) A report to police that the accused 

was carrying on a scheme for the 
manufacturing of counterfeit coins and 
c.uirency notes with fraudulent in¬ 
tention and that the accused was in 
possession of counterfeit coins was 
held to be information relating to 
tlio commission of an offence. AIR 
1036 Mys 51 (Pr 14) = ILR (1956) 
My.s 118 = 1956 Cri L Jour 904. 

(8) Every report to the police is not a 
first information report. AIR 1962 Cal 504 
(o09) = 1962 (2) Cri LJ 854 (DB). (A 
pport that some lady is missing is not an 
information under Section 154.) AIR 
1963 Gui 111 (112) = -1963 (1) Cri LJ 596. 
(Report of accident by driver under Sec¬ 
tion 89, Motor Vehicles Act 1939). 

(0) Scope — Statement not relating to 
ott'ijce under investigation is not hit by 
S.ciinr, 162. AIR 1962 Cal 641 (644, 645) 
= 1962 (2) Cri LJ 751 (DB). 

4. Shall be reduced to writing by him 

01 under his direction, and be read over.”_ 

(J > It IS in the interest of the public that 
t!ie statements should be recorded faithfully 
and truly.> 1898 All WN 52 (53) = 20 
307 (DB) AIR 1923 Pat 550 (553) 
= 24 Cri L Jour 641 (DB). 

(See AIR 1957 All 809 (Pr 14) = 1957 
Cn L Jour 1378 (DB). (There is no pre¬ 
sumption that if the police has the requi¬ 
site opportunity of noting down time of 
registration of first information report they 
will abuse or misuse it. The presumption 
should be the very opposite of it.)] 

(2) The substance of Section 154 is, that 
every information lodged in the police 
station relating to the commission or sus¬ 
pected commission of a cognisable offence 
must be reduced to writing if not already 
in 'vrjtten form and a substance of it must 
be entered in a book kept in the police 
stati-n. AIR 1967 Cal 478 (488) = 1967 

air 1965 Bom 195 
(/j. ). .Central Excise Officer while dis- 
eh?-ging his duties as a Customs Officer 
under Sea Customs Officer is not a Police 
OAcer.) 

(S) It would always be safe to record 
t.jc report in the language in which it is 
made. SLR (1951) 1 Raj 460 (466). 

(4) The police-officer is bound to record 
the* information at once. A statement re¬ 
corded several days after the occurrence 
aid after there has been development is no 
first information. (1912) 13 Cri L Jour 65 


(89) (Cal) AIR 1968 Cal 407 (431) = 
72 Cal WN 441 (SB) AIR 1965 Ker 
196 (198) = 1965 (2) Cri LJ 215 = 1965 
LT 20 AIR 1961 All 169 (171, 172, 
1/3). (Non-registration of information is an 
irregularity.) 1959 Ker LR 1124 (1126). 

(5) Po.stponing taking down- of F. t. R. 
and making an investigation before this is 
done is illegal and not warranted by law 

44? (SB?^ ^al 407 (431) = 72 Cal WN 

[See also AIR 1961 Ker 99 (102) = 1960 
Ker LT 666 = 1961 (1) Cri LJ 505.] 

(6) The information must be taken as the 
informant gives it; it becomes valueless if it 
IS drawn up by some other person; ffius, 
a first information drawn up by a police 
officer and finally settled by an attorney is 
not a “first information.” (1912) 13 Cri L 
Jour 65 (90) (Cal). 

(7) Policeman in charge of police out- 
post unable to write — Informant directed 

report — Informant him¬ 
self illiterate Some one else writing 
report for him — Writer not examined as 
witness — Report not read over to infor¬ 
mant — Informant held was not bound by 
report. AIR 1950 Kutch 9 (Pr 8) = 51 Cri 
L Jour 396. 

(8) Where a report is made at a police- 
station it is desirable that the Police-Officer 
should record it at the police station. But 
the mere fact that the recording of the 
report has taken place at the spot instead 
of at the Police station will not seriously 
affect the strength of the prosecution case 
or in any way detract from the value of 
the evidence of prosecution witnesses unless 
it can be shown that there is a possibility 
of fabrication of evidence by the investiga¬ 
ting Officer'at the spot. AIR 1952 Punj 
375 (Pr 10) = 1952 Cri L Jour 1602 (DB) 
** AIR 1956 Pepsu 50 (Pr 7)- = ILR 
(1956) Patiala 28 = 1956 Cri L Jour 651 
(DB). 

(9) Though the police-officer % bound to 
take down the information given, a refusal 
to do so will not give a cause of action for 
filing a suit for damages against the officer. 
AIR 1926 Mad 54 (55) (DB). 

(10) The non-recording by the D. S. P. of 
the information given to him by a witness 
and his non-examination are serious omis¬ 
sions from which an adverse inference has 
to be drawn as against the prosecution. 
AIR 1956 Mys 51 (Pr 17) = ILR (1956) 
Mys 118 = 1956 Cri L Jour 904. 

(11) In the case of cognizable offences 
which a Station House Officer considers 
futile to investigate, as for instance, on ac¬ 
count of the delay in giving the informa¬ 
tion, he could refuse investigation under 
Section 157 (b). But tiie Code does not 
authorise him to refrain firom entering the 
information in the station diary, on the 
ground that he intends to launch only secu¬ 
rity proceedings. » AIR 1957 Andh Pra 268 
(Pr 5) =* 1957 Cri L Jour 826 AIR 
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1968 Cal 407 (465) = 72 Cal WN 441 
(SB). 

(12) Blanket direction that whenever a 

complaint is made, even of the commission 
of the cognizable offence, in connection 
with any trade union activity the officer in 
charge must first make an investigation into 
the complaint and satisfy himself that it is 
based on fact before taking any step what¬ 
soever is violative of Section 154. AIR 
1968 Cal 407 (431) = 72 Cal WN 

441 (SB) AIR 1961 Ker 99 (102) = 1^61 

(1) Cri LJ 505 = 1960 Ker LT 666 (FB). 

(13) Oral complaint reduced to writing by 
officer in charge of police station — Report 
signed by complainant and counter-signed 
by police officer — Handwriting of police 
officer not proved — Document not admis- 
sible in evidence for corroboration. AIR 
1962 Guj 214 (215, 216) = (1962) 2 Guj 
LR 107 = 1962 (2) Cri LJ 55 (DB). 

(14) What Section, 154 provides is that 
the information if given orally shall be re¬ 
duced in writing. In view of this, the 
provisions of Section 91, Evidence Act are 
attracted. AIR 1962 Guj 214 (215. 216) 
= (1962) 3 Guj LR 107 = 1962 (2) Cri 
LJ 55 (DB). 

(15) If first information report could be 
recorded after a detailed enquiry into the 
offence is conducted, there is danger and 
temptation to incorporate in the first infor¬ 
mation report details and circumstances 
advantageous to the prosecution. AIR 1968 
Mad 117 (127) == 1968 Cri LJ 493 = 
(1968) 1 Mad LJ 480 (DB). 

(16) Where y^the first information recorded 
by a Police patil accompanies a first infor¬ 
mation report sent by a Police Officer, the 
Magistrate should affix his initials both upon 
the first information and upon the first in¬ 
formation report in order to protect the first 
information against the reproach that it was 
subsequently fabricated. 1966 Cri LJ 483 
(488) = (1965) 4 Law Rep 593 (DB) (Mys). 

5.*'Sball be signed by the person giving 
it.” — (1) This section requires that the first 
information should be signed by the person 
. giving it so that there may be a guarantee 
as to its correctness. AIR 1931 Cal 745 
(750) = 33 Cri L Jour 138 (DB). 

[See also AIR 1953 All 163 (Pr 4) = 
1953 Cri L Jour 428. (Telephone report 
to police — Person making it dying with¬ 
out signing it — No guarantee can be 
pven as to the identity of the per.<;on mak¬ 
ing it or as to the correctness of its con- 
teiits.) •• AIR 1941 Rang 209 (211) = 43 
Cri L Jour 157 (DB). pfelephone message 
to police — Station writer can record it 
ana sign it himself as first information re¬ 
port — Such report may be merely hear¬ 
say.) ] 

(2) This Is the only section by whi^ 
the police officer can compel an infor mant 
to sign. (1908) 9 Cri L Jour 170 (176) = 
32 Mad 258 (FB). 


(3) The failure to sign the report by the 
maker may affect the credit that is to be 
given to the report but nevertheles.s it will 
be admi.ssible in evidence. 1.951 Raf LW 
105 (108) (DB). (AIR 1935 Pesh 165, Rel, 
on.) AIR 1962 Cal 641 (644) =- (1902) 
2 Cri LJ 751 = 1963 All Cri R 11 (DB) 

AIR 1960 Bom 146 (148) = 1980 Cri 
LJ 461 = 61 Bom LR 1161 (DB). 

(4) The provision in Section 154 regarding 
the reduction of oral statements to writing 
and obtaining the .signature of the inform¬ 
ant to it, indicates that some similar pro¬ 
cedure may be adopted to authenticate in¬ 
formation, received by other methods also. 
AIR 1961 Ker 99 (102) = 1961 (1) Cri LJ 
505 = 1960 Ker I.T 666 (FB). 


6. “Officer in charge of a police-station,’*_ 

(1) This section does not apply unle.vs the 
information is given to an officer in charge 
of a police-station. An information given 
to a police-officer who is on tour and who 
is not an officer in charge of a police-sta¬ 
tion or one given to a Magistrate, or one 
given to a police patel, does not come 
within this section. AIR 1928 Cal 771 
(772) = 30 Cri L Jour 803 (DB). (Police 
officer on tour.) ** AIR 1953 All 726 (727) 
= 1953 Cri L Jour 1677. (A verbal report 
of the occurrence to the Tahsildar). AIR 
1930 Lah 457 (459) = 31 Cri L Jour 444 
(DB), (Magistrate.) AIR 1950 Sau 11 
(Pr 3) (DB) (First information given to 
the Police Patel.) 

(2) A Magistrate cannot direct the police 
to treat a complaint presented to himself as 
the first information. AIR 1928 Pat 359 
(361) = 29 Cri L Jour 374. 


(3) Officers in charge of police oll^posts 
in Sind are not officers in charge of police- 
stations within the meaning of this section 
and the police-officers at such outpo.sts are 
not therefore empowered to record first in¬ 
formation reports. AIR 1944 Sind 33 (37 
38) = 45 Cri L Jour 650 (DB). 

fSee also 1962 (2) Cri LJ 682 (684) 
1962 MPLJ 352 (DB) 1963 (1) Cri LJ 
120 (122) (Him Pra).) 

^) Till this is done information given at 
a beat house could not amount to first in¬ 
formation report. AIR I960 Cal 519 (520) 
= 1960 -Cri LJ 1078 (DB). 

(5) Under Section 551 a poIice-offi''er 
superior in rank to an officer in charge oi a 
police-station has the same powers as the 
officer in charge of a police-station. Sc a- 
mformation given to a Deputy Superintjc^ 
dent of Police of a murder diuing a dacoity 
IS first information under this section and is 
therefore, admissible in evidence. AIR 1923 
Mad 694 (697) = 25 Cri L Jour 7 (DB) 

[See also AIR 1961 SC 1117 (1121) » 
(1901) 2 SCR 295.] ^ ^ 

(6) It is not correct to say tha' police 
officers superior in rank to officers i. chargs 
ot a police station may or may not record 
information which is given to {hem regard¬ 
ing the commission of a cogniziihle offence. 
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AIR 1956 Mys 51 (Pr. 16) = ILR (1956) 
Mys 118 = 1956 Cri L Jour 904. (Non- 
recording of F. I. R. by D. S. P. — His 
non-examination — Accused Jieing depri¬ 
ved of his right to cross-examine is .seri¬ 
ously prejudiced — Adverse inference 
''iiould l)e drawn against prosecution.) 


(7) Two courses should suggest them¬ 
selves to police officers superior in rank to 
an o£Bcer-in-charge of a police station when 
information regarding the Cf)mmis.sion of a 
cognizable offence is reported to them. 
When such information is conveyed, the 
jiolice officer in (pieslion must, in cases where 
Im is not inclined to record the information, 
ni.ikc arrangements to cause the production 
'll the informant before the police oificer- 
111 .charge of the police station so that the 
'.id officer may record the information as 
t*i|uired under Section 154. Criminal P. C. 
Tl *- other course is to record the informa- 
'i'lii himself in cases where he intends to 
action on the first information. AIR 
)')56 Mys 51 (Pr. 16) = ILR (1956) Mvs 
118 = 19.56 Cri L Jour 904. 

iS) Information of the' commission of a 
' gnizable offence need not be given only 
1" ilie officer in charge of a police-.station 
\'l:o has territorial jurisdiction under Sec* 
'■'11 156 to investigate into the case. The 
"JliccT in charge or any police-station can 
M c( ive such an information, but the Code 
silent as to the procedure to be adopted 
be the officer in such a case; evidently he 
li .s to receive such information and for- 
ard it to the officer of a station who 
' 'll have jurisdiction to investigate into the 
' h nce. AIR 1915 Mad 312 (314) = 15 
^•-i L Jour 622 (DB).- 

^ (.See AIR 1957 Mad 65 (Pr. 17) = 1957 
Cii L Jour 205. (Complaint by Registrar of 
I'lint Stock Companies by letter to Imspec- 
■■>1 General of Police of offences under 
ctions 406 and 409, Penal Code by offi- 
c. IS of company which was eventually 
united as complaint in writing to police 
"Ifieer within meaning of Section 154 (1) 
— There is nothing illegal under or prohi- 
I Ked by the Companies Act.)] 

(9) Complaint sent to Chief Minister — 
Latter sending same to Additional Inspector 
General of Police — Investigation made 
b> Deputy Superintendent of Police C. I D 
in view of status of accused — Procedure 
not illegal — There is no unfair discrimi- 

1“'^ (1121) = (1961) 

(10) First inf'Tmation report — Informa¬ 
tion given by informant first at the beat 
hou.se and then at the police station — 
Beat house not declared to be a police 
station as required bv Section 4 (s) — In¬ 
vestigating officer taking up investigation 
on the information given at police station 
and not at the beat house — Court can 
make use of the information given at the 
police station as the first information re¬ 


port although it is subsequent in point of 
time to the information given at 5ie beat 
house. AIR 1960 Cal 519 (520) = 1960 
Cri LJ 1078 (DB). 

7. “Shall be entered in a book to be 
kept by such officer in such form as the 

State Government may prescribe.”_ 

(1) Substance of the information should be 
entered in book of reports or in general 
diary or station diary. Omission to entef in 
general diary or station diary does, how¬ 
ever, vitiate the trial. But it would have 
important bearing on the *case if the very 
substance on which the prosecution was 
founded was assailed and there were in¬ 
dications to point to the direction that ffie 
prosecution story was not an absolutely 
true story. 1957 All L Jour 963 (965). 

^ (2) After recording the information when 
given orally to him, the officer in charge 
ol the poilce station has again to write the 
substance of it in his general diary. Kept 
under Section 44 of the Police Act, 1861, 
(not the one mentioned in Section 172 of 
the Code.) According to the Madras Police 
Standing Order No. 696 when details of 
complaints and the names, of ^11 the accus« 
ed in cognizable offences are already given 
ip tb® first information book and the case 
uiary, they need not be recorded in the 
general diary. AIR 1949 Mad 663 (Pr 22) 
= 50 Cri L Jour 950 (DB) AIR 1961 
Tripura 4 (6) = 1961 (1) Cri LJ 160. 

(3) The Station House Officer cannot 
refrain from entering the information in 
the .station diary on the ground that he in¬ 
tends to launch only security proceedings. 
AIR 1957 Andh Pra 268 (Pr 5) = 1957 
Cri L Jour 826. 

(4) General diary entry is not the- fijst 
information report. The entry has not to 
be signed by the person giving the infor¬ 
mation. But first information report has 
to be signed by the person giving it. AIR 
1962 Cal 504 (509) = (1962) 2 Cri LJ 354 
(DB). 

(5) A missing information given by the 
accused at the police station and entered 
in the General Diary can be used as a cir¬ 
cumstance proving conduct of accused where 
it destroys presumption of his innocence. 
AIR 1962 Cal 504 (509) = (1962) 2 Cri 
LJ 3^ (DB). 

(6) Police Officer in station recording 
complaint and getting it signed by the com¬ 
plainant — He later enters the entire com¬ 
plaint in the prescribed book — Entry is 
not a complaint reduced to writing under 
Section 154 — Entry cannot be used. for 
corroborative evidence. AIR 1962 Gui 214 
(215, 216) = 1962 (2) Cri LJ 55 = (1962)’ 
2 Guj LR 107 (DB). 

(7) Entries in the book prescribed under 
Section 154 may be relevant \mder Sec¬ 
tion 35 of Evidence Act, 1872. AIR 1962 
Guj 214 (215, 216) = 1962 Cri LJ 55 = 
(1962) 2 Guj LR 107 (DB). 
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(8) The admissibility of a first informa¬ 
tion report de][>end5 on the fact that a first 
information report ^ven in writing or taken 
down by a police officer would be a part 
of the official record as the substance of 
such information is to .be entered in a book 
kept by the station officer in the form pre¬ 
scribed as that may attract the operation 
of the provisions of Section 35, Evidence 
Act. AIR 1960 Bom 146 (148) = 61 Bom 
LR 1161 = 1960 Cri LJ 461 (DB). 

8. Importance of first information. — (1) 
The importance of the first information lies 
in several reasons. It is a statement made 
soon after the occurrence; hence the 
memory of informant is fresh and it Is also 
unlikely that he bad opportunities of fabri¬ 
cation. AIR 1951 Assam 151 (Pr. 20) = 
ILR (1951) 3 Assam 439 = 52 Cri L Tour 
1457 AIR 1958 Andh Pra 571 (Pr. 7) = 
1958 Cri L Jour 1118 (DB) AIR 1961 
Ker 99 (102) = 1961 (1) Cri LJ 505 = 
1960 Ker LT 666 (FB). 

[See also ILR (1964) 2 Mad 978 (980) 
(1968) 1 Andh WR 178 (187) = 1968 
MLJ (Cr) 131 (DB). (F. I. R. is a valuable 
document containing the earliest version 
which can be compared with that told at 
the hearing.) AIR 1955 Bhopal 9 (11) 
== 1955 Cri L Jour 1033. (F. I. R. being 
the most immediate and first version of 
the Incident has great value in assessing 

truth,)] 

(2) Testimony of witnesses given in omni- 
bi^ manner — Evidence has to be tested 
with reference to first information report. 
ILR (1964) 2 Mad 978 (981). 

(3) The first information is the basis of 

the case: it puts the police in action; it 
represents the case set up by the informant 
at that time. AIR 1952 Ajmer 41 Q) 
(Pr. 4) = 1952 Cri L Jour 1372 AIR 
1958 Tripura 1 (Prs. 45, 46) = 1958 Cri 
L Jour 97 AIR 19G0 SC 391 (395) = 
1960 Cri LJ 532 (1961) 2 Andh WR 

237 = 1967 Mad LJ (Cri) 715 (DB) 

AIR 1903 Andh Pra 252 (261) = (1963 (1) 
Cri LJ 735 = (1962) 2 Andh LT 865 (DB). 

[See AIR 1958 Andh Pra 37 (Pr. 15) = 

1958 Cri L Jour 18 (DB).) 

(4) The first information report is not a 
condition precedent to the starting of cri¬ 
minal investigation. In tiuth the provisions 
as to an information report (commonly call¬ 
ed a first information report) are enacted 
for other reasons. AIR 1945 PC 18 (20) 
= 71 Ind App 203 = ILR (1945) Lah 1 
= 46 Cri L Jour 413 = ILR (1945) Kar 
(PC) 89 AIR 1959 All 511 (Pr. 1) = 

1959 Cri L Jour 930 AIR 1956 Mys 51 

(Pr. 17) ^ ILR (1956) Mys 118 = 1956 
Cri L Jour 904 •• (1907) 2 Andh WR 420 
(421) 1902 Raj LW 448 . (Object is that 

the investigation may be, commenced into 
the offence reported.) 

[See AIR 1958 Mad 368 (Prs. 22, 2.3) = 
1958 Cri L Jour 906. (Its obj'ect is of .set-' 


ting the law in motion —. Information con¬ 
templated must be in nature of complaints.) 

AIR 1961 Rai 24 (24) = 1960 Raj LW 
565 = 1961 (1) Cri LJ 155 AIR 1963 
Cal 641 (644) =s 1963 All Cri R 11 = 
1962 (2) Cri LJ 751 (DB).] 

(5-6) If any information sought to !:>€ 
admitted in evidence as F. I. R. does satisfy 
the condition of Section 154 it would not 
be admissible as F. I. R. for the prosecu¬ 
tion to corroborate the informant in Court 
. while deposing but it may be used by the 
defence to contradict the informant in the 
witness box while deposing. AIR 1967 Cal 
478 (488) = 1967 Cri LJ 1272 (DB). 

(7) The first information has to be very 
carefully scrutinized. AIR 1943 All 216 
(217) = 44 Cri L Jour 555 AIR 1924 
Lah 413 (415) = 24 Cri L Jour 177. 

(8) F. I. R. may in certain circumstances 
be evidence as to the cause of the infor¬ 
mant’s death or as part of the res gestae 
pointing to the informant’s conduct. AIR 
1967 Cal 478 (488) = 1967 Cri LJ 1272 
(DB). 

Delay in giving the information. — (9) 
The^ Courts have always viewed the infor¬ 
mation with grave suspicion when there has 
been delay in giving it. AIR 1952 Cal 
621 (Pr. 13) = 1952 Cri L Jour 1427 (DB) 
AIR 1943 All 216 (217) == 44 Cri L 
Jour 555 AIR 1966 Mys 142 (147) = 
1966 Cri LJ 672 = (1965) 1 Mys LJ 476. 

(10) Peoj^le very often try to foist crimes 
committed by some persons known or un¬ 
known or) the personal enemies of the in¬ 
formants after consultation with other peo¬ 
ple and in many cases people charged with 
offences have been acquitted because of the 
suspicion arising from the delay in giving 
the information. AIR 1936 All 747 (750) 

w air 1958 

= 1^58 Cri I, Jour 388 
(DB) ** AIR 1926 Lah 496 (496) = 27 
Cri L Jour 903 (DB) AIR 1924 Cal 975 
(976) = 26 Cri L Jour 15 (DB). 

[See AIR 1956 Mys 51 (Pr. 17) = ILR 
(1956) Mys 118 = 1956 Cri L Jour 904.] 

(11) One of the, essential requisites to 
ensure a fair trial is that the first intorma- 
tion report in respect of a cognisable of¬ 
fence .should be lodged as soon as possible. 
Where the lodging of the report is delay- 
ed. It not onlv gets bereft of its sponta¬ 
neity, dancer also creeps in of the introduc¬ 
tion of coloured versions throughout stories 

U? 409%12) ^ 

(12) Where aU the safeguards, which 
may go to show that the facts about the 
occurren^ were disclosed at the earliest 
time, and the first • information report was 
recorded at the time at which it purports 
to have been done are lacking in tlie case 
and it was not a matter of mere coinci- 

ilf™ f-* inferred that the first 

mformation report was prepared after great 

facts of the occurrence were 
409 (414^**^ promptly. (1963) 65 Punj LR 
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(13; Not every piece of information how¬ 
ever, va.aue, intangible and indefinite need 
te recorded as first information report under 
Gection 154, Cr. P. C. to start an investiga¬ 
tion. But to permit a preliminary enquiry 
l>efcre recording the first information report 
even after definite information as to the 
commission of an offence is received would 
be to destroy the value of the first infor¬ 
mation report and equally to provide room 
for fabrication of cases. AIR 1968 Mad 
117 (127) = 1968 Cri LJ 493 = (1968) 1 
Mad Lj 480 (DB). 

(14) Delay cannot, by itself, be held to 
be a reason for rejecting evidence which is 
otherwise fully entitled to credit. It is only 
a circumstance which puts the Court on 
its guard. AIR 1942 Bom 71 (78) — 43 
Cri L Jour 529 (FB) AIR 1938 Lah 714 
(717) = 40 Cri L Jour 261 (DB) AIR 
1924 Cal 975 (976) = 26 Cri L Jour 15 
(DB) ““ (1959) 1 OJD 460 = 25 Cut LT 
433. 

(15) Where there is no satisfactory ex¬ 
planation for such delay, it is fatal to the 
prosecution. AIR 1916 Cal 98 (99) = 16 
Cri L Jour 411 (DB). 

fSee also AIR 1953 SC 364 (367) = 1953 
Cri L Jour 1465 = 1954 SCR 145.] 

(15a) First information report forms very 
imjiortant document — Time mven in that 
report cannot be lightly ignored. ILR (1969) 
19 Raj 145. 

(16) When the explanation for delay in 
giving the first information report is satis¬ 
factory, the delay is not of material signi¬ 
ficance. ILR (1952) 2 Raj 887 (890) (DB). 

1969 Cri LJ 1282 (1286) (Delhi) 

AIR 1968 Manipur 7 (10) = 1968 Cri LJ 
64 (2) AIR 1965 Orissa 205 (207) = 
32 Cut LT 456 = 1965 (2) Cri LJ 661 
(DB). (Murder on night of 16-9-1963 — 
F. I. R. lodged on 18-9-1963 at 8 A. M. 
Held, in view of difficulty of communica¬ 
tion, between place of occurrence and police 
station there was no delay in lodging in¬ 
formation.) (1960), 62 Punj LR 123 (125). 
(Delay in lodging F, I. R. in sexual of¬ 
fences.) 

[See also (1969) 71 Punj LR 73 (79, 80) 
(DB).] 

Non-mention of names of accused.— (17) 
Where the complainant who has been in¬ 
jured or any other eye-witness having had 
opportunities to see Ae offenders who are 
known to the complainant or witness, gives 
the first information and in doing so omits 
the names of certain persons who are later 
on placed on their trial by the police be¬ 
fore the Courts, such omission will be a 
circumstance in favour of ffie accused. AIR 
1953 SC 122 (Pr. 5) = DLR (1953) 1 All 
189 = 1953 Cri L Jour 662 •• AIR 1929 
Nag 222 (222, 223) = 30 Cri L Jour 331 
AIR 1928 Oudh 417 (418)'= 29 Cri 
L Jour 989 ** AIR 1929 Pat 705 (707) = 


31 Cri L Jour 468 (DB) (1960) 62 Pun 
LR 25 (27). 

(18) Value to be attached to first infor¬ 
mation report has to be judged in light of 
various circumstances inclu<^g nature of 
crime, position of informant ana opportuni^ 
which he had to witness part which each 
accusedplayed. (1967) 69 Pun 40 (42). 

(19) The absence of the name of die ac¬ 
cused by itself is not sufficient proof of 
his innocence. AIR 1941 Pat 395 (396) = 
42 Cri L Jour 504 AIR 1958 Mad 127 
(Pr. 8) = 1958 Cri L Jour 385 ** AIR 
1958 Tripura 1 (Prs. 45, 46) = 1958 Cri 
L Jour 97 AIR 1932 Oudh 99 (101, 
102) = 33 Cri L Jour 381 (DB) AIR 
1926 Lah 369 (369) = 27 Cri L Tour 573 
(DB) 1964 (1) Cri LJ 455 (456, 457) = 
1964 MPLJ 797 (DB). (Omission of clear 
accusation against accused is a circumstance 
in his favour. AIR 1953 SC 122, Rel. on.) 

[See also (1967) 69 Punj LR 40 (42) 

AIR 1955 SC 216 (219, 220) = 1955 Cri 
L Jour 572 = 1955 SCR 1083.] > 

[But see 1961 (1) Cri LJ 661 (662) = 
1960 Ker LT 948).] 

(20) The mere fact that the name of the 
accused finds a place in the first informa¬ 
tion is not a presumptive proof of his guilt 
AIR 1916 Lah 215 (216) = 17 Cri L Jour 
450 (450). 

[See also (1967) 69 Punj LR 40 (42).] 

(21) In cases of dacoity, a first informa¬ 
tion report is not often of value because of 
the victim’s inability to identify the raiders. 
AIR 1951 Nag 237 (Pr. 13) = ILR (1951) 
Nag 349. 

[See AIR 1958 Tripura 40 (Prs. 10. 11) 
= 1958 Cri L Jour 1549.] 

(22) Where the name of the offender is 
not mentioned in the first information re¬ 
port and the prosecution contends • that he 
was not known to the persons who witness¬ 
ed the occurrence, it is necessary for the 
prosecution to make out what led to the 
identity and (he arrest of the offender. AIR 
1952 -Pepsu 103 (104) = ILR (1952) Patiala 
273' = 1952 Cri L Jour 1049. 

(23) Case of assault by more than one 
accused — First Information lodged soon 
after occurrence but omitting name of ac¬ 
cused arid including . names of persons not 
sent up ’ for trial — No particmar impor¬ 
tance can be attached to contents of FIR 
except when it is corroborated by some 
trustworthy and reliable evidence. (*60) 62 
Punj LR 25 (26, 27). (AIR 1953 SC 122 
and AIR 1953 SC 468, Rel. on.) 

Non-mention of the names of 'witnesses. 
— (24) The first information need not con¬ 
tain the names of witnesses. AIR 1958 
Andh Pra 37 (Pr. 15) = 1958 Cri L Jour 
18 TDB) AIR 1958 Mad 127 (Pr. 8) =: 
1958 Cri L Jour 385 AIR 1958 Tripura 
1 (Prs. 45, 46) = 1958 Cri L Jour 97 ** 
AIR 1957 Madh Pra 153 (Pr. ll) = 1957 
Cri L Jour 1138 (DB). 

[But see AIR 1967 Manipur 30 (31) — 
1967 Cri LJ 1347.] 
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(25) F. I. R. mentioning name of person 
present at the time of occurrence — In- 
tormant not examined as witness — State¬ 
ment of person recording F. 1. R. not ad¬ 
missible to prove that informant had men¬ 
tioned eye-witness. AIR 1961 Madh Pra 
45 (45) = 1961 (1) Cri LJ 270 = 1961 
Jab LJ 321. 

(26) The fact that no eye-witness is men¬ 
tioned in the first information and that 
many of such witnesses are brought for- 
ward later on, as having witnessed the oc¬ 
currence, is a suspicious circumstance against 
the prosecution, especially when the infor¬ 
mant was aware of the presence of these 
eye-witnesses and also knew their names. 
AIR 1918 Lah 69 (70) = 19 Cri L Jour 
513 (DB) AIR 1954 Him Pra 61 (62) = 
1954 Cri L Jour 1230 AIR 1923 Lah 
391 (392) = 25 Cri L Jour 264 (DB) ** 
AIR 1934 Oudh 315 (317, 318) = 35 Cri 
L Jour 830 (DB). AIR 1969 Goa 116 

• (120) = 1969 Cri LJ 1393. (Omission has 
to be proved satisfactorily.) AIR 1967 
Manipur 30 (31) = 1967 Cri LJ 1347. 

[But see AIR 1928 Lah 657 (659) == 
29 Cri L Jour 378.] 


(27) When there is independent and re¬ 
liable testimony that a witness not named 
in the information was present during the 
occurrence, there is no reason to reject it 
on the sole ground that the witness's name 
was not so mentioned. AIR 1928 Lah 507 
(509) = 29 Cri L Jour 343 (DB) AIR 
1957 Andh Pra 231 (Pr. 10) = 1957 Cri 
L Jour 815 (DB) ®® AIR 1946 Pat 239 
(240) = 24 Pat 715 = 48 Cri L Jour 
178 (DB) AIR 1933 Lah 1005 (1006) =: 
85 Cri L Jour 420 (DB) ®® AIR 1963 Andh 
Pra 252 (261) = 1983 (1) Cri LJ 735 = 
(1962) 2 Andh LT 368 (DB). 


[Sec AIR 1958 All 214 (Pr. 57) = 1958 
Cri L Jour 324 (DB), (Mere non-mention 
of name of witness in F/ I. R. is not by 
itself enough to bold thA the witness did 
not see the occqj^ence.)] * 

(28) Where the * first information report 
merely says that die whole village had wit¬ 
nessed the occurrence, the evidence of cer¬ 
tain independent eye-witnesses cannot be 
lookd upon with suspicion on the sole 
ground that they were not named in the 
report ILR (1951) 1 Raj 712 (717) (DB). 

■’■(29) Where the accused names a larger 
number of witnesses at the trial than the 
number named in the first information re- 
I2crt, it ,does not make the en^e prosecu¬ 
tion case false. Each case must depend 
not only on all the circumstances of the 
case but also on all the probabilities of 
the matter. AIR 1958 All 214 (Pr. 75) = 
1958 Cri L Jour 324 (DB). 

(30) The fact tiiat witnesses are mention- 
fd in tile first ihfonnation but are not exa- 
lilined at tiie trial on behalf of the prose- 
CVtfon does not of itself give rise to a pre- 
#umptloa under ^^tipn 114 , illus. (g) of 


the Evidence Act against the prosecution. 
AIR 1932 Cal 118 (119, 120) = 33 Cri 
L Jour 135 (DB) ®® AIR 1958 All 214 (Pr. 
81) = 1958 Cri L Jour 324 (DB). (Prose¬ 
cution giving satisfactory reasons for' not 
examining witnesses — No presumption 
under Section 114 can be drawn). ^ 

(31) The presumption will under S. 1)4, 
illus. (g). Evidence Act arise where it is 
clear that the person ' mentioned in the 
F. 1. R. knew the facts, was willing and 
able to give relevant evidence but has been 
kept back by the prosecution. AIR 1915 
Cal 545 (547) = 16 Cri L Jour 170 (DB) 
®® AIR 1926 Cal 728 (729, 730) = 27 
Cri L Jour 398 (DB) AIR 1922 Lah 
28 (29) AIR 1967 Cal 478 (489) = 1967 
Cri LJ 1272 (DB). 


Difference between the statements in the 
information and in the evidence given in 
Court. — (32) The object of the first infor¬ 
mation is to make known what the case of 
the informant is against the alleged offen¬ 
ders at the earliest opportunity, when the 
occurrence took place; so, if at the trial 
a story is given against the alleged offen¬ 
ders which differs in material particulars 
from the one given in the information, it 
has always been viewed with grave suspi¬ 
cion and the accused have been given the 
benefit of doubt arising from suen contra¬ 
dictions and discrepancies. AIR 1952 Mad 
821 (Pr. 14) = 1953 Cri L Jour 29 
ILR (1951) 1 Raj 806 (812) (DB) ®® AIR 
1950 Raj 5 (Pr. 5) = 51 Cri L Jour 739 
(DB)‘’*(1968)-! Andh WR 178(187) (DB) 
(1965) 2 Law Rep 699 (705, 706) (Mv.s) 
(DB) (1959) 25 Cut LT 107 (115). (14 
Cut LT 215, Rel. on.) 

[See also 1962 Raj LW 448 (452) (DB).] 

« 

(33) Where the contradictions are contra¬ 
dictions by omission, it must be establishtd 
that the omission was so material as to 
amount to contradiction. AIR 1958 All 746 
(Pr. 18) = 1958 Cri L Tour 1266 (DB) 

AIR 1968 Orissa 167 (168) = 1968 Cri LI 
1190. 


(04; me Magistrate and the Judges while 
considering omissions in the First Informa¬ 
tion Report should not derive inference 
them like mathematical formulas, but 
should try to appraise them an<l find out 
their true effect in the light of all the cir¬ 
cumstances of the case and the material.s on 
record. AIR 1961 Raj 24 (26) =: I960 
Raj LW 585 = 1961 (I) Cri LJ 155. 

(35) Each case depends upon its own 
facts ^and it is for the Court to determine 
to what extent a particular omission in the 
first information report fatally affects the 
prosecution story. 1962 Raj LW 55. 

(36) Omission in the F. I R, will, other 
thmgs being the same, deprive the prose, 
cution of the most valuable corroboration 

w jiT suspiciou.s. AIR 

1958 Madh Pra 380 (Pr. 13) = 1958 Cri 
L Jour 1402 (DB). 
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(37-38) In the case of material discre¬ 
pancy between the F. I. R. and the prose¬ 
cution story presented in Court, the testi¬ 
mony may be disregarded and not that it 
must be disregarded. The doctrine merely 
involves the question of weight of evidence 
which the Court may apply in a given set 
of circumstances, but it is not a mandatory 
rule of evidence. 1963 (1) Cri LJ 377 
(380, 381) = 28 Cut LT 398 (DB). 

(39) The inconsistency between the state¬ 
ment in the first information report and the 
evitlence of the informant at the trial would 
discredit the evidence of the informant to 
^liat extent but does not make the state- 
nK'nt in the first information report the 
evidence upon the matter in the case. AIR 
1953 Hyd 161 (Pr. 4) = ILR (1953) Hvd 
32 = 1953 Cri L Jour 935 (DB) ** AIR 
1955 All 138 (153) = 1955 Cri L Jour 
394 = ILR (1955) 2 All 97 (DB) AIR 
1967 Cal 478 (488) = 1967 Cri LJ 1272 
(DB). 

(40) The inconsistency between the first 
information report and the evidence of the 
informant at the trial is a matter for the 
piosecution to explain in the examination- 
in-chief and no great weight can be attach¬ 
ed to the failure of the defence to cross-exa¬ 
mine the informant on the point. AIR 1947 
Pat 23 (25) = 25 Pat 298 = 48 Cri L Jour 
222 (DB). 

(41) When the first information report is 
not made by an eye-witness but is based. 
on information received, minor discrepan¬ 
cies between the statement of the case as 
given in the first information report and 
that appearing in the evidence of the eye¬ 
witnesses are immaterial and of no conse¬ 
quence. AIR 1943 Lah 89 (92) = 44 Cri 
L Jour 552 (DB) AIR 1948 All 103 
(104) = 49 Cri L Jour 62 (DB) AIR 
1969 Goa 116 (121) = 1969 Cri LJ 1393. 

[See also ILR (1952) 2 Raj 887 (891) 
(DB).] 

(42) The first information need not con¬ 
tain minute details. AIR 1951 Orissa 71 
(Pr. 6) (DB) AIR 1957 Madh Pra 153 
(Pr. 11) = 1957 Cri L Jour 1138 (DB) 

AIR 1954 All 684 (685) = 1954 Cri L 
Jour 1439 AIR 1953 Bilaspur 27 (30) 
= 1953 Cri L Jour 1361 ILR (1982) 

1 All 451 (503). (It is not analogous to a 
plaint in a civil case.) 

(43) The first information report is not 
the last word in the prosecution case. AIR 
1924 Lah 591 (591) = 25 Cri L Jour 465 

AIR 1958 Mad 127 (Pr. 8) = 1958 
Cri L Jour 385. 

(44) First information report reciting that 
accused was responsible for the occurrence 
and the occurrence took place in the man. 
ner alleged bv the prosecution — Omission 
to mention about the extra judicial confes¬ 
sion is not fatal to the prosecution story 
which is otherwise fully borne out by re¬ 


liable material on record. 1962 Raj LW 
55. 

(45) The terms of the first information 
which is perhaps given under circumstances 
of haste and without knowledge of the true 
facts ought not to be viewed too narrowly. 
(1905) 9 Cal WN 474 (475) = 2 Cri L 
Jour 255 (DB) AIR 1958 All 746 (Pr. 18) 
= 1958 Cri L Jour 1268 (DB). (Minor 
omissions due to haste and hurry in lodg-* 
ing information.) 

(46) Though the first information report 

is not as full as it could be, it cannot be 
ignored altogether. It can be used to cor¬ 
roborate the statements of the eye-witnesses. 
AIR 1954 SC 31 (36) = 1954 Cri L Jour 
323 (1959) 25 Cut LT 216 (227) ff)B) 

(AIR 1954 SC 31, Foil.) 

(47) Where the first information report 
was prepared by an ejmerienced police offi¬ 
cer who had personal Imowledge of all Ae 
facts and who immediately after' drafting 
the report was to take up the investigation • 
of the crime, in such a case the prosecution 
cannot take shelter behind the plea of con-_ 
fusion or forgetfulness or lack of intelligence. 
AIR 1958 dl 255 (Pr. 74) = 1958 Cri L 
Jour 424 (DB). 

Value of first information report. — (48) 
The value of Ae first information report 
will vary according as it is laid by Ae 
comp!.r ant or prosecutrix or eye-wiAesses 
to tr.^ crime or a mere stranger used for 
the purjjose of laying the information. AIR 
1950 Him Pra 18 (Pr 24) = 51 Cri L Jour 
786. 

(49) When it comes from a person who 
was not fully present on the scene but 
who actually tooJe 'part in Ae incident, Ae 
report has Ae greatest value and must be 
held to militate against any contrary or 
varied subsequent version. AIR 1955 
Bhopal 9 (11) = 1955 Cri L Jour 1033. 

(50) Where it was clear from Ae evi¬ 
dence Aat Ae informer tried to rope in 
as manv persons as he could who belong¬ 
ed to the family of Ae accused and oAers 
who were not on gqod terms wiA him, 
much reliance cannot be placed on Ae 
first information report AIR 1956 Raj 
196 (Pr 17) = ILR (1956) 6 Raj 762 * 
1956 Cri L Jour 1432 (DB). 

[See AIR 1958 Cal 263 (Pr 5) = 1958 
Cri L Jour 718. (Complainant naming cjW 
persons but only six in Court — Whole 
story given in F. I. R. held could not be 
rejected.)] t 

Absence of first infcMmation report.-® 

(51) The absence of first information report 
deprives Ae accused of his ri^t to cro^ 
examine Ae first infonnant on its basis. 
ILR (1952) 2 Raj 1031 (1037) (DB) •• AIR 
1956 Mys 51 (Pf 17) = ILR (1956) Mys 
118 = 1956 Cri L Jour 904 

(52) First information not reduced A 
writing or signed ^ No entry can be mada 
in General Diary — If made it fa 
accordance wiA provisions of Section 154 
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and cannot be introduced in evidence 
against accused. AIR 1981 Tripura 4 (6) 
= 1961 (2) Cfi LJ 160. 

(53) Generally the absence of such re¬ 
port casts a cloud of suspicion and tends 
‘to weaken the prosecution case. ILR (1952) 
2 Raj 1031 (1037) (DB), 

(54) Information regarding committal of 
cognizable offence by petitioners, a police 
officer, not recorded under Section 154 — 
Enquiry by Circle Inspector on orders of 
Superintendent of Police — No informa¬ 
tion laid before Magistrate — Departmental 
enquiry and not regular judicial trial held 
— Petitioners held prejudiced. AIR 1961 
All 169 (171, 172, 173). 


(55) However important a document a 

first information report is, it .can never be 
treated as a piece of substantive evidence 
and the fact that no first information re¬ 
port was made is not in itself a ground 
for throwing out a case. AIR 1943 Oudh 
451 (452) - 45 Cri L Jour 75 AIR 

1959 All 511 (Pr. 1) = 1959 Cri L Jour 

936 1969 BLJR 897. 

(56) If the complainant chose to go to 

court direct and fife the complaint and not 
to take resort to prosecution through the 
Police, it was open to the complainant to 
adopt such a course in law and no adverse 
comments could be made on this score. 
(1963) 5 Ori JD 34 = 30 Cut LT 124 

(131). 

(57) Even if the first information report 
is not proved in the case it would not vi¬ 
tiate the conviction. AIR 1959 All 511 
(Pr. 1) = 1959 Cri L Jour 936. 

Want of sanction under S. 197. — (58) 
A Magistrate has no power to cancel the 
first Information report for want of sane, 
tion under Section 197 in cases, of offences 
requiring such sanction. AIR 1945 Cal 385 
(387) = ILR *(1944) 2 Cal 183 = 47 Cri 
L Jour 142 (DB). 


9. How to use first information report. 

(1) The first information report cannot be 
used as a substantive or primary evidence of 
the truth of its contents. AIR 1957 SC 366 
(Pr. 2) = 1957 SCR 657 = ILR (1957) 1 
All 361 = 1957 Cri L Jour 550 (DB) 
AIR 1958 Andh Pra 571 (Pr. 7) = 1958 
Cri L Jour 1118 (DB). (It cannot be used as 
basis of conviction.) •• AIRT:950 Him Pra 
18 (Pr 23) = 51 Cri L Jour 786. (FIR 
cannot be treated as conclusive evidence 
against accused — It can be used for test¬ 
ing truth of prosecution story.) *• AIR 
1966 SC 119 (123) s= 1966 Cr LJ 100 = 
1966) 1 SCR 134 •• AIR 1960 SC 391 
(396) = 1960 Cri LJ 532 •• (1969) 35 Cut 
LT ,278 (283) (DB) •• (1968) 1 Andh WR 

AIR 1968 Orissa 167 (168) = 1968 
Cn LT 1190 •• ILR (1968) 18 Raj 8^ 
glO) (DB) •• (1967) 2 Andh WR 237 (241) 
a>B) 1966 Cri LJ 483 (490) = (1965) 
4 Law Rep 593 -(Mys) (DB) •• (lOfe) 2 


Law Rep 699 (705, 706) (Mys) (DB) 

AIR 1965 Orissa 99 (100) = 1965 (1) Cri 
LJ 744 (DB). (Statement in F. I. R. that 
a certain person was ,an assailant is not 
substantive evidence.) AIR 1964 Guj 
261 (262) = (1964) 5 Guj LR 255 = 1964 

(2) Cri LJ 676 (DB) 1964(1) Cri L? 241 
(241, 242) = (1963) 2 Mad LJ 473 AIR 
1964 Oris.sa 262 (268) — 1964 (2) Cri LJ 
696 (DB) ®® AIR 1965 Punj 508 (510) = 
67 Pun LR 5 = 1964 (2) Cri LJ 718 (DB) 
AIR 1963 Madh Pra 97 (98) = 1963 
(1) Cri LJ 292 1963 (1) Cri LT rj7 

(381) = 28 Cut LT 398 (DB) AIR 1962 
Cal 641 (645) = 1963 All Cri R U = 
(1963) 2CriLJ751(DB)®®28 Cut LT 398 
(406) = ILR 1962 Cut 582 (DB) 1962 
Raj LW 448 (452) - ILR (1962) 12 Raj 
383 AIR 1961 Madh Pra 45 (4.5) = 
1961 (1) Cri LJ 270 = 1961 Jab LJ 321. 


(2) Where the first information report is 
also a dying declaration, it can be used as 
a substantive or primary evidence as a dy¬ 
ing declaration. AIR 1952 Trav-Co 70 (71) 
= 1952 Cri L Jour 386 (DB) AIR 1953 
Madh B 249 (252) = 1953 Cri L Jour 
1764 = ILR (1953) Madh B 343 (DB) 

AIR 1930 Lah 450 (452) = 31 Cri 1, Tour 
475 (DB) (1902) 5 Oudh Cas 246 (249) 
(DB) AIR 1943 Cal 74 (74) = '44 Cri 
L Jour 322 (DB). 


(3) The first information report cannot be 
substituted for evidence given on oath and 
when there is no other evidence, the facts 
mentioned in the information alone cannot 
be relied upon to convict the accused AIR 
1953 Mys 41 (Prs. 7. 9) = ILR (1953) Mys 

= ^953 Cn L Jour 1001 (DB) (1902) 
26 Mad 191 (192) = 2 Weir 820 (DB) 

AIR 1929 All 916 (917) 31 Cri L Jour 

7 AIR 1933 Pesh 94 (95) = 35 Cri L 
Jour 476 (DB) ®« 1962 Raj LW 448 (452) 
= ILR (1962) 12 Raj 383 AIR 1960 
Ker 142 (143) = 1959 Ker LT 1101 =* 
1960 Cri LJ 589 (DB). 

(4) Statement of witnesses in F I R 
before police and identification before 

Magistrate who held test of identification 
parade IS not substantive evidence and no 
convection could be based on such evidence. 

St LJR ‘ 21 %%^ 3- 1969 

T misdirecHon on the part of a 

accept the state- 
M Lrst mformaUon in preference 

to the evidence m the case. AIR lQ3ft Pal 

=.39 Cri L Jour%4 ml) 

^910) 11 Cri L Jour 557 (557) (DB) (Cal) 
-^AIR 1990 SC 391 (395)'=:"i9*60 Cri LJ 


** a wimc^s m a sessions trial makes 

attributed to 

Sff j-i? information report, 

* evidence q{ the witaess 

to^that extent in the Sessions Court but 
dros not make the statement in the first 
Infonnatlon report the evidence upon that 
matter m the case. AIR 1930 Mad 632 
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(634) = 31 Cri L Jour 712 (DB) ** (1967) 

2 Anclh WR 237 (241) (DB). 

(7) The first information can be used only 

to coriohorate or contradict the evidence 
under Sections 157 and 145 of the Evidence 
Act. AIR 1957 SC 366 (Pr. 2) = 1957 SCR 
657 = ILR (1957) 1 All 361 = 1957 Cri 
L Jour 550 AIR 1966 SC 119 (123) = 
1966 Cri LJ 100 = (1966) 1 SCR 134 
AIR 1960 SC 391 (395) = I960 Cri LJ 
532 (1969) 35 Cut LT 278 (283) (DB) . 

““ (1967) 2 Andh WR 237 (241) (DB) 

AIR 1967 Cal 478 (488) = 1967 Cri LJ 
1272 (DB) (1965) 2 Law Rep 699 (705. 
706) (Mvs) (DB) AIR 1964 Guj 261 (264) 

= 1964 (2) Cri LJ 676 = (1964) 5 Guj LR 
255 (DB). (But his attention must first have 
been drawn to those parts of his statements 
by which it is propo.sed to contradict him.) 

““ AIR 1964 Guj 261 (265) = (1964) 5 
Guj LR 255 = 1964 (2) Cri LJ 676 (DB) 

““ AIR 1964 Orissa 262 (268) = 1964 (2) 
Cri LJ 696 (DB) AIR 1964 Punj 508 
(510) = 1964 (2) Cri LT 718 = 67 Pun 
LR 5 (DB) AIR 1962 Cal 641 (645) 

= 1963 AH Cri R. 11 = (1963) 2 Cri LJ 
751 (DB). 

(8) If the mere fact that reports were 
made to the police before the investigation 
is relevant, such fact mav be proved, or, 

if the contents of the report are. relevant, n 
they may be proved, apart from the truth 
thereof or from the purpose of corrobora¬ 
tion or contradiction. AIR 1935 Pesh 165 
(168) = 37 Cri L Jour 225 (DB) ** AIR 
1965 Orissa 99 (100) = 1965 (1) Cri LJ 
744 (DB). 

(9) The usual course is,for the prosecution 
to call the informant and tender the first 
information as corroboration under S. 157 
of the Evidence Act; but it can also be ten¬ 
dered in a proper case under other sections 
of the Evidence Act, e. g., under S. 32 (1) 
as a declaration as to the cause of the in¬ 
formant’s death, or as part of the infor¬ 
mant’s conduct (of the res gestae). AIR 
1952 Cal 621 (Pr. 13) = 1952 Cri L Jour 
1427 (DB) ** AIR 1958 Mad 368 (Pr. 24) 
= 1958 Cri L Jour 906 AIR 1956 Trav 
Co 207 (Pr. 5) = ILR (1956) Trav-Co 311 
= 1956 Cri L Jour 1099 (DB) AIR 1954 
Mad 442 (446) = 1954 Cri L Jour 610 

AIR 1952 Cal 534 (Pr. 16) = 1952 Cri 
L Jour 1154 (DB) AIR 1931 Lah 38 (40) 
= 32 Cri L Jour 522. 

(10) In using the F. 1. R. as evidence 
provisions of the Evidence Act, other than 
Section 157, the Courts should be clear 
about the relevancy of the statements be¬ 
fore they use such reports. AIR 1943 Cal 
647 (648) = 41 Cri L Jour 210 (DB) 

AIR 1943 Cal 74 (74) = 44 Cri L Jour 
322 (DB) AIR 1939 All 242 (242) = 
40 Cri L Jour 559. 

(11) Theoretically, the defence can prove 
the information to impeach the informant s 
credit under Section 155 or to contradict 


him under Section 145. AIR 1950 Cal 412 
(Pr.4) = 51 Cri L Jour 1507 (DB) •• AIR 

1939 All 242 (244) = 40 Cri L Jour 559 
AIR 1927 Cal 17 (19) , = 28 Cri L 
Jour 99 (DB) ** AIR 1967 Cal 478 (488) 
= 1967 Cri LJ 1272 (DB). 

[See AIR 1956 Cal 368 (Pr. 10) = 1956 
Cri L Jour 883 (DB).] 

[See also AIR 1965 Guj 143 (145) = 
(1964) 5 Guj LR 834 = 1965 (1) Cri LJ 
696 (DB).] 

(12) The first information report can be 
used to corroborate or discredit the infor¬ 
mant only and not witnesses other ttian the 
informant. AIR 1952 Cal 618 (Pr. 13) = 
1952 Cri L Jour 1343 (DB) AIR 1957 
SC 366 (Pr. 2) = 1957 SCR 657 = ILR 
(1957) 1 All 361 = 1957 Cri L Jow 550 
(DB) AIR 1954 Sau 55 (60) = 1954 
Cri L Jour 678 (DB) AIR 1952 Cal 534 
(Pr. 16) = 1952 Cri L Jour 1154 AIR 

1951 Madh B 72 (Pr. 8) = 52 Cri L Jour 
278 (DB) AIR 1950 Cal 412 (Pr. 4) = 
51 Cri L Jour 1507 (DB) AIR 1944 Cal 
323 (324) (DB) (1968) 1 Andh WR 178 
(187) (DB) AIR 1968 Orissa 167 (168) 
= 1968 Cri LJ 1190 AIR 1965 Orissa 
99 (100) = 1965 (1) Cri LJ 744 (DB) 

AIR 1963 Madh Pra 97 (98) = 1963 (1) 
Cri LJ 292 1963 (1) Cri LJ 377 (381) 

= 28 Cut LT 398 (DB) AIR 1962 Cal 
85 (86) = 65 Cal WN 808 = 1962 (1) 
Cri LT 137 (DB) 28 Cut LT 398 (406) 
= ILR (1962) -Cut 582 (DB). . 

(13) Before placing a first information 
report before the jury, the Judge should 
see whether it is admissible tinder the pro¬ 
visions of the Evidence Act. The jury 
should not be asked to attribuate any 
importance to it merely because it is the 
fabric on which the whole prosecution case 
depends. AIR 1943 Cal 74 (74,75) = #4 
Cri LJour 322 (DB). 

(14) The first information ^ report should 
be placed before the jury with proper 
direction. AIR 1952 Cal 621 (Pr 13) = 

1952 Cri L Jour 1427 (DB) AIR 1955 
Cal 146 (151) = 1955 Cri L Jour 485 (DB) 
*®AIR 1953 Cal 602 (606) = 1953 Cri L 
Jour 1377 (DB) AIR 1952 Cal 618 
(Pr 13) = 1952 Cri L Jour 1343 (DB) *• 
AIR 1943 Cal 74 (75) = 44 Cri L Jour 
322 (DB) AIR 1967 Cal 478 (488) = 
1967 Cri LJ 1272 (DB). 

(15) Where the Judge in summing OT 
the evidence against eadi accused, put the 
fact of naming of accused in the first 
information report in the forefront of the 
evidence, it was held that this amounted 
to treating the report as a piece of substan¬ 
tive evidence ana that dierefore it amonn^ 
ed to a serious misdirection. AIR .19^ 
Cal 621 (Pr 13) = 1952 Cri L Jour .1427 
(DB). 

(18) That the first information report is 
not a substantive evidence and that it can 
only be used for corroboration under Sec¬ 
tion 157, Evidence Act or for contradiction 


[The Code of] Criminal Procedure, 1898 


[S 154 N 10] 977 


SecHon 154 — Note 9 (contd.) 

Evidence Act, 

should be laid before the jury. 1957 All 
L Jour 963 (965). 


(17) The presumption with reference to 
the tirst mtormation report is that it re¬ 
presents the actual information given to 
the police and taken down by them. The 
defence should not be denied the right to 
use this document because of the failure ol 
the prosecution to formally prove it li 
the prosecution suggests that it is garbled. 

f effect. (1838) 

(18) Failure by the police to .observe the 
procedure laid down in this section does 

the first information report in¬ 
admissible m evidence. It merely renders 
It more difficult to prove that it was ac- 
^allv made by the person said to have made 
U Lid thereby renders it a less certain 
me^.s cf corn'borating or contradicting his 

Court. 1951 Raj LW 105 
008) • .\IR 1935 Pesh 165 (168) = 37 

Cri L Jrur 225 (DB). 

informant is examined, 
be put in evidence. 

??{, Cri L Jour 577 (olr-? 

mnJ L Jour 

T 1920 Cal 988 (989) = 

LH %3\is5) °° 

. J945 PC 18 (20) = 71 Ind 

App 203 = ILR (1945) Lah 1 = 46 Cri 
L 413 = ILR (1945) Kar (PC) 89.] 

/n®T,^962 Raj LW 448 (452) = ILR 
(1932) 12 Raj 383 (DB).] 

(20) An information which is based en- 
wey upon hearsay cannot be tendered in 

2fl *be prosecution. AIR 1925 

26 Cri L Jour 1489 (DB) 
(1904) 1 Cri L Jour 62 (65) (DB) (Cal). 

AO 1941 Bom 146 (147) =s 

42 Cn L Jour 519 (DB).] 

J'anS 209 (211) 

= 43 Cn L Jour 157 (DB).] 

(21) Informant not an eye-witne.ss — His 
eviden^ discarded on strength of fir^t jn- 

'^® "pert cannot fur- 
ther be used to discredit direct testimony 

oua statement as contained in the first ini 
formation rwort, cannot be treated as sub- 
s^Hve evident in the case for convJcting 

*“ ® cattle-lifters!^ the 

be allowed to prove 
that reports were made to them on nSo! 

occasions against some of the accused of 

fVoL 7.] 3 A. M. 62 


S'!®!'*"air 19.30 Sind 

^ Cri L Jour 1040 (DB). 
^ (24) A map prepared by the police on 
information is inadmissible in evidence 

759 (i?BX ^ 

P^L9®". should be taken to see that 
OTly first information" is used in evidence. 

o^r? lt \ information should be found 
alone is admissible as evident#* 

Cri l‘'To «• 

(’^3 *D admissible in evidence, 

fro^ 24 (25). (Dissenting 

from 1872-1892 Low Bur Rul 572.) 

[See AIR 1930 Lah 1067 (1068).] 

(572)!] 1872-1892 Low Bur Rul 572 

(27) First information report — Natural 
death of informant long after occurrence 
but before commitment proceeding — 

5 * admissible either under 

32 (1) or Section 8 , Evidence Act ATR 

elMr = ISwVcri LJ 

[See also AIR 1961 Madh Pra 4^ (d^ 

u all 'ft 'f = 1961 S 

milfaT "^t^er Section 154, Cri- 

information report, with refferen?p *k ^ 
statement set out in the first infnt^af-^® 

M/kS' f^**”** information by accused /ii 
of it A^'toh "s 

S .fC ,366 

”*^^63'|rCr/§H»l/W 

(Report given at nnlJoP (tlim. Pra.). 

1962 Raf 3 V 
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1962 (1) Cri LJ 82 (DB) 1960 Mad 
WN 528 (531) (DB). 

(2) Containing facts relating to motive, 
preparation and opportunity to commit the 
crime* which is self inculpatory, must be 
treated as a confession made to a police 
officer and would be hit by Section 25 of 
Evidence Act (1872). AIR 1964 All 447 
(449, 450) = 1964 (2) Cri LJ 372 == 1964 
All LJ 285. 

(3) If the statement made by the ac¬ 

cused in Ae information does not amount 
to a confession, it is admissible. AIR 1952 
Him Pra 81 (Pr. 16) = 1952 Cri L Jour 
1720 AIR 1958 All 90 (Pr. 13) = 1958 
Cri L Jour 129 (DB). (It can be admitted 
as admission.) AIR 1952 Pepsu 98 (Pr. 2) 
= ILR (1952) Pepsu 186 = 1952 Cri L 
Jour 1090 ILR (1952) 2 Raj 93 (103, 
104) (DB) ** AIR 1950 Ajmer 75 (Prs. 2, 
6) AIR 1948 All 223 (225) = 49 Cri 
L Jour 436 AIR 1348 Lah 19 (21) = 
49 Oi L Jour 961 (DB) AIR 1966 SC 
119 (123) = 1966 Cri LJ 100 = (1966) 1 
SCR 134 1969 Cri LJ 83(84)= (1968)1 

Mad LJ 804 1964 Raj LW 279 (282). 

(V^ole of F. I. R. exculpatory in character.) 

AIR 1982 Raj 3 (9) = 1961 Raj LW 
441 = 1962 (1) Cri LJ 82 (DB) 1960 
Mad WN 528 (531) (DB). 

(4) An old man of fifty murdered his ' 
young wife aged sixteen, suspecting her of 
infidelity and reported the matter to the 
police after the occurrence. In his report 
he gave a history of the facts previous to 
the date of occurrence and which pronoM- 
ed him to do the deed. It was held that 
the preliminary narrative was admissible 
against the accused if proved. AIR 1921 
Cal 111 (112) = 22 Cri L Jour 562 (DB). 

[See also AIR 1941 Nag 86 (89) = ILR 
(1940) Nag 679 = 42 Cri L Jour 390 (DB) 
AIR 1923 Lah 232 (235) = 25 Cri L 
Jour 811 (DB).] 

(5) A report made by A to the police 
that B has beaten him is not a confession 
and is admissible against A in his trial for 
having murdered B’s wife the same day 
a short time before. AIR 1917 PC 25 (27) 
= 18 Cri L Jour 471. 

(6) Where the question is whether the 
accused exercised S’ right of defence of pro¬ 
perty which was in his possession, his state¬ 
ment in the first information report that 
the opposite party in the fight were^ in 
peacend possession of the property' sinco 
two or three weeks before ^e ngbt. is 
admissible as his own admission to show 
that the accused was not in possession and 
therefore he was only the aggressor. 1959 
All L Jour 340 (342) (DB). 

(7) Information by the accused to the 
police oflBcer that the deceased was si^- 
prised when he was in the act of commit¬ 
ting theft and that wjien he was about to 
attack the accused with deadly weapons, 
Ae accused in exercise of his right of 


defence of property and person used his 
gun and wounded the deceased, it was held 
that the statement did not amount to con¬ 
fession. AIR 1957 Cal 372 (Pr. 14) = 
1957 Cri L Jour 707 1962 Raj LW 448 

(452) = ILR (1962) 12 Raj 383. 

(8) Where an occurrence forms the sub¬ 
ject of two cross cases it has been held 
that the first information given bv the coiii- 
plainant in one case is admissible against 
him in the counter case in which he stands 
his trial as an accused person, though of 
course the entire statement may not be 
admissible in every case. AIR 1950 Trav 
Co 9 (Pr. 4) = 51 Cri L Jour 648 <DB). 
(AIR 1917 PC 25 = 18 Cri L Jour 471, 
Rel. on.) AIR 1965 Tripura 17 (19) = 

1965 (1) Cri LJ 600. • 

(9) The test of severability namely that 
if a part of the report is properly • severable 
from the strict confessional part, then the 
severable part could be tendered in evi¬ 
dence is misleading and the tr.tire confes¬ 
sional statement is hit by Section 25 and 
save and except as provided by Section 27 
and save and except the formal 'part identi¬ 
fying the accused as the maker of the^ 
port, no part of it could be tendered in 
evidence. AIR 1966 SC 119 (123, 125) = 

1966 Cri LJ 100 = (1966) 1 SCR 134. 
(AIR 1964 Pat 210 and ILR (1952) 2 
93, Overruled; AIR 1960 Raj 101 and Affi 
1962 Raj 3, • ImpUedly overruled.) ;1969h 
Cri LJ 83 (84) ^ (1968). 1 Mad LJJ3(^ 

AIR 1935 Boiri 26 (28) = 36 Cn L 
Jour 539 (DB). 

[See AIR 1958 All 90 0?r. 13) =.1058 
Cri L Jour 329 (t)B). (If it is used as ad¬ 
mission, it must be used as whole.)] 

(10) Although the first information report 
given by the accused cannot be admitted' 
in evidence against him if it amounts to 
a confession, mere is nothing to 

4s being admitted in his favour. AIR 1952 
Mad 586 (Prs. 5, 8, 9) = 1952 Cri 1. 7c ur 
3240*® AIR 1948 Lah 43 (44. 47 ' == 48 
Cri L Jour 977 (DB) 1960 Mad WN 628 
(531) (DB). 

(11) Even where ^ the repprt does not 
amount to a confession it cannot be treat¬ 
ed as evidence against any co-accusen 
since the maker is an accused persOT and 
not a witness. AIR 1948 Lah 19 (21) — 
49 Cri L Jour 961 (DB). 

(12) Person lodging first information re¬ 
port subsequently accused of fhe offence 
and tried —^ Report not a confesrionai one 
but containing admission -of facts by 

ed — Admission can be proved 
him.'AIR 1964 SC 1^0 ( 1852 , 1853) - 
1964 (2) Cri LJ 744 ^^AIR 1857 SC 368 
(Pr. 2) = 1957 SCR 657 = 1957 Cn LJ 
550 ••1964 (1) Cri LJ 241 (241, 2^) = 
(1963) 2 Mad LJ 473 *• AIR 1982 G*d 
641 (645) = (1962) 2 Cri LJ 751 = 1963 
Adi Cri R 11 (DB) ••'(1961) (2) Cr LJ 253 
(255) = 39 Mys LJ 253 (DB). 

[See also ILR (1959) Andh Pra 7?r (811) 
(DB) •• AIR 1964 Guj 261 (265) =* 
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(1964) 5 Guj LR 255 = 1984 (2) Cri LJ 
676 (DB).] 

(13) First information report being neither 
a confession nor statement made to police 
officer during course of investigation its 
admissibility is not barred either by Sec. 
tion 162 of Cri. P. C, or Section 25 of the 
Evidence Act 1872. AIR 1964 SC 1850 
(1652) = 1964 (2) Cri LJ 744. 

(14) It is objectionable for a police-officer 
who has recorded first information report' 
from the accused and is proceeding to act 
on that information to get him to repeat 
that information in the presence of wit¬ 
nesses. AIR 1941 Nag 80 (91) = 42 Cri 
L Jour 390 (DB). 

(15) When an informant goes to the Police 
Station and lodges a report against himselt 
he voluntarily puts himself into the custody 
of the^ police and, therefore, any informa¬ 
tion given by him is one given by an ac¬ 
cused in custody. Where mscovery follows 
such information, the information is admis¬ 
sible under Section 27, Evidence Act. to 
the extent to which it can be connected 
with the actual discovery. 1960 All "WR 
(HC) 556 = 1960 All LJ 721 (723) (DB). 

(16) Where in a case of riot the accused 
also makes an information report, then un¬ 
less this second information report itself 
amoimts to a confession of an offence re- 
l^orted in the F. I. R. or in response to 
questions put by the investigation officer 
in course of investigation of the offence in 
the F. I. R. or is otherwise inadmissible 
under any other provision of law, the second 
information report is not inadmissible mere¬ 
ly : because it has been filed later in point 
of time. (1902) 4 Orissa JD 323 (332). 

(17) Where accused himself gives the 
first information, the fact of his giving the 
information is admissible again.st him as 
evidence of his conduct under Section 8 
of Evidence Act AIR 1966 SC 119 (123) 

1966 Cri LJ 100 = (1966) 1 SCR 134 
•* AIR 1962 Raj 3 <9) =* 1961 Raj LW 
441 =3 1962 (1) Cri LJ 82 (Dfe) I960 
Mad WN 528 (DB), 

(18) TTie confession of the accused in the 
first information report includes not only 
the admission of the offence but all other 
admissions of incriminating facts related to 
the offence in the confessional statement. 
No part of the ..confessional statement is 
receivable in evidence except to the extent 
that the ban of Section 25 is lifted by 
Section 27 of the Evidence Act AIR 
1966 SC 119 (125) = 1966 Cri LJ 100 = 
(1966) 1 SCR 134 •• AIR 1968 AU 37 (39, 
40) = 1966 Cri LJ 15 (DB). . 

(19) An accused, who admits the incident 
and pleads to have done it in self defence 
to avoid injury on him, is entitled to lodge 
a first mformation before the police. ILR 
(1967) 1 Ker 6^ (659, 6^) (DB). 


(20) Information supplied to police — 
Use at trial of information for murder — Pef- 
son, accused of murdering his father, lodg¬ 
ing information at police station, on the day 
of the murder, alleging beating given to 
him by his father and another without any 
intention of the murder — The inve.stiga- 
tion in the murder case did not commence 
on the basis of that information. 

Held that the statement in the informa¬ 
tion was not hit by Section 24 of the Evi¬ 
dent Act nor could it be brought under 
Section 154, Criminal P. C., for the pur¬ 
pose of the murder case. It could be ad¬ 
mitted in evidence to show the conduct 
of the accused. 1961 (2) Cri LJ 253 (255) 
= 39 Mys LJ 253 (DB). 

lOA, Commencement of investigation. ~ 

(1) Court should be satisfied from the evi¬ 
dence of the person whose statement i.s re¬ 
corded as first information report and the 
evidence of the investigating officer that 
investigation was not started when the al¬ 
leged first information report was record¬ 
ed. AIR 1965 Guj 143 (144) = (1964) 5 
Guj LR 834 = 1965 (1) Cri LJ 696 (DB). 

(2) Question whether investigation has 
commenced or not is a question of fact 
and it does not depend upon any irregu¬ 
larity committed in the matter of record¬ 
ing the first information report by the con¬ 
cerned police officer. AIR 1962 SC 605 
(625) = 1962 (1) Cri LJ 521 = 1962 Supp 
(1) SCR 567. ^ 


(3) Enquiry may start with shadowy 
beginnings and vague rumours. But once 
a police officer forms a definite opinion 
that there are 'grounds for investigating a 
crime, an invesHgation under the Code has 
started. AIR 1968 Mad 117 (126) = 1968 
Cri LJ 493 = (1968) Mad LJ 480 (DB) ' 


(4) Scope of — First information report 
about offence imder Section 5 (1) (a). Pre¬ 
vention of Corruption Act — Commence¬ 
ment of investigation without registration of 

F. I. R. and permission of Magistrate _ 

Statements recorded during investigation are 
tut by Section 162 — Subsequent registra¬ 
tion permission does not affect the question 
~ Prevention of Corruption Act (1947). 
S- ^A. AIR 1961 Andh Pra 3 (0) = ^1961 
(1) Cri LJ 33 = (I960) 2 Andh WR 73. 

(5) Offence ^der Madras Prohibition Act 
Secrion 4'(-l)'(b)‘— Police Officer.can in- 
ves^ate — He does so under provisions 
of Criminal P. C. 1960 Mad WN 317 = 
(1902) 1 Mad LJ 434 (437) (DB). 

II, Duty of the prosecution to tender 

fort informatiop report in evidence. _ (1) 

The prosecution is bound by practice to 
produce in Court the first information given 
Jo the police and recorded by them. AIR 
1924 Lah 591 (591) = 25 Cri L Totif 465 
•• AIR 1957 Ker 153 (Pr. 4) = 1957 Cri 
L Jour 1132 (DB) •• (1903) 7 Cal WN 
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345 (346, 347) (DB) AIR 1928 Pat 359 
(361) = 29 Cri L Jour 374. 

[See also AIR 1952 Ajmer 41 (1) (Pr. 4) 
= 1952 Cri L Jour 1372.] 

(2) Being the earliest version of the oc¬ 
currence, it has always to be placed be¬ 
fore the Judge and the jury in order to 
judge the truth or falsity of the case. AIR 
1926 Cal 139 (144) = 27 Cri L Jour 266 
(DB) AIR 1957 Ker 153 (Pr. 4) = 1957 
Cri L Jour 1132 (DB) AIR 1934 Nag 
94 (95, 96) = 35 Cri L Jour 957. 

(3) 'Hie failure to record the first in- 
tformation report or the non-production of 
the information has very serious conse¬ 
quences as it prejudices the accused and 
deprives him of the right of cross-examina¬ 
tion. AIR 1922 Pat 535 (539) = 24 Cri 
L Jour 129 (DB) AIR 1956 Mvs 51 
(Pr. 17) = ILR (1956) Mys 118 = 1956 
Cri L Jour 904. (Non-recording of F. I. R. 
by D. S. P. and his non-examination —- 
Adverse inference has to be drawn against 
prosecution.) 

[See however AIR 1943 Oudh 451 (452) 
= 45 Cri L Jour 75.] 

(4) The prosecution is not strictly bound 
down to the case in the first information. 
It is never per se a settlement of the case 
for the prosecution. AIR 1932 Oudh 99 
(102) = 33 Cri L Jour 381 (DB). 


(5) The police can show that the first 
information is not accurate. (1938) 39 Cri 

(922) = ILR (1938) Nag 442 
^B) AIR 1924 Lab 591 (591) = 25 
Cri L Jour 465. 

(6) It is riot necessary for the prosecu¬ 
tion to examine all the witnesses mentioned 
in ^e first information report. AIR 1942 

60 (66) = 43 Cri L Jour 115 

^ LW 441 

= 1962 (1) Cri LJ 82 (DB). 


TV inordinate delay in sending the 
first Infomriation Report to the Magistrate 
will ordinarily rouse suspicion unless the 
prosecution have given a satisfactory expla- 
"«J*on for the same. (1964) 1 Mys- LJ 393 
(DB). 


(8) F. I. R. lodged immediately next day 
of commission of dacoity — Delay in send¬ 
ing the F. I. R. to S. D. M.’s Court by 
Investigating Officer — Delay held not fatal 
to prosecution, 1968 Cri LJ 1263 (1265) 
(Tripura). 

(9) Duty of prosecution vn|^^inatioD 
ot informant as witness is not compulsory 
in every case. AIR 1967 Mys 47 (50) = 

~ (1965) 3 Law Rep 193 

(DB). 


12. Grant of copies of first information. 

(1) The accused is entitled to have a 
copy of the information. AIR 1942 Bora 
121 (122) = 43 Cri L Jour 621 (FB) •* 
MR^^937 Sind 303 (303) = 39 Cri L Jour 

(2) A copy of the information can only 
be given under the orders of a Court of 


competent jurisdiction or an officer superior 
to the one in charge of police station. The 
officer in charge of a police-station is pro¬ 
hibited from giving such copies or any other 
private information of such report to any 
private individual. A violation of this rule 
is punishable. See Police Act (5 of 1861). 
S. 29. 

(3) A head-constable was tried for giving 
® oopy of the information to a private indi¬ 
vidual, and was convicted for six weeks for 
offences under Section 409 or in the alter¬ 
native under Section 379 of the Penal Code 
and under Section 29 of Act 5 of 1861. 
The High Court set aside the conviction 
under Section 409 or under Section 379 but. 
upheld the conviction under Section 29 of 
Police Act 5 of 1861 and reduced the sen¬ 
tence. AIR 1917 Pat 625 (626) = 18 Cri 
L Jour 982. 


Id. Lttect of giving false information 
this section. — (a) Criminal liability 
-^1) A person giving information to an 
(racer ill charge of a police-station under 
this section can be prosecuted for an of¬ 
fence punishable under Section 182 or Sec¬ 
tion 211 of the Penal Code if such infor¬ 
mation is found to bd false. (1906) 4 Cri 

(Cal) •• AIR 1919 

ALi®« (i^^^ = 20 Cri L Tour 114 
( 1905 ) 2 C„ L Jour 171 (175) = 32 Cal 
loO (DB), 

[See AIR 1936 Sind 94 (97) = 37 Cri 
L Jour 870 (DB).] 

(2) A false charge to the police does not 
fall under the second part of Section 211 
of the Penal Code. (1882) 5 AU 215 (217) 
(1883) 5 All 598 (598) (1894) 16 All 

124 (126) (DB) (1910) H Cri L Jour 64 
(54) (All) ** AIR 1931 Nag 134 (136) = 
32 Cri L Jour 1009 (FB). (Overruling 2 
Nag LR 119.) 

[But see (1966) 5 Suth WR (Cr) 32 (32) 
(DB) (1890) 17 Cal 574 (579) (FB). (Over- 
^ing 14 Cal 633.) (1912) 13 Cri L Jour 

826 (826, 827) = 40 Cal 360 (DB) •• AIR 

}SSP. = 32 Cri L Jour 110 
(DB) «« 1684 Pun Re (Cr) No. 17 p. 27 
(27, 28) (DB) (1862-63) 1 Mad HCR 30 
(30, 31) (DB) (1896) 20 Mad 79 (81) (t>B) 
(1903) 26 Mad 640 (643, 644) (DB) •* 
(1909) 9 Cri L Jour 170 (171, 172) = 32 
Mad 258 (FB) AIR 1918 Mad* 731 
(732) = 19 Cri L Jour 38 (DB) •* AIR 
1931 All 269 (271) = 33 Cri L Jour 256 
(DB) (1881)'8 Cal L Rep 233 (235) 
(SB).J 


(3) A gives an information to the police, 
It is referred as false. A presses his case 
before the Magistrate. A cannot be prose¬ 
cuted under Section 182 ' or Section 211 
before the Magistrate disposes of his case. 
(1871) 16 Suth WR (Cr) 77 (77) (DB) *• 
(1887) 14 Cal 707 (712) (FB) AIR 1932 
Cal 550 (551) = 33 Cri L Jour 724 (DB) 
AIR 1933 Cal 614 (615) s= 34 Cri L 
Jour 1077. 

[But see AIR 1931 Cal 634 (635) = 32 
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(292,'^29^)TdBm' " 

(4) Before the Magistrate disposes of the 
compfamt in a legal way steps should not 
be taken under Section 182 or Sec. 211 
A mere expression of suspicion without any 
definite charge will not make a person liable 

L Jour 303 

('^04) (Mad) *• AIR 1919 Cal 501 (502) = 

““ 1920 All 

196 (197) = 21 Cri L Jour 576. 

(5) A person can be charged for abet¬ 
ment If he instigates another to give false 

J^jf^r^ation. (1903) 7 Cal WN 556 (558) 
(UB;, 

(6) If the false information is given to 
the police to screen an offender, the infor¬ 
mant is liable to be punished not only 
under Section 201 and Section 203 but 
also under Section 211 of the Penal Code. 
But the informant is not liable to be pro¬ 
secuted under Section 193 of the Penal 
Code. AIR 1919 Cal 679 (680) = 19 Cri 
L Jour 903 (DB) (1913) 14 Cri L Jour 

56 (56) 35 All 102 (1895) 17 All 

436 (437) (DB). ' / i au 

(7) If a person is defamed by the infor¬ 
mation given to the police, such person can 
prosecute the informant under Section 500 
of the Penal Code as well. AIR 1917 Mad 
600 (602) = 17 Cri L Jour 381 (382) (DB) 

AIR 1926 Lah 278 (278) = 27 Cri L 
Jour 899 AIR 1924 All 535 (536) (FB). 

(b) Civil liability. — (8) A suit for 
damages for malicious prr5ecution will lie 
against the ii-.formant to the police. AIR 
1920 Pat 4*9 (490) (DB) AIR 1920 Mad 
789 (790) (DB) AIR 1914 Lah 531 (533) 
®® (1909) 1 Ind Cas 970 (970) = 36 Cal 
278 (DB) ®® AIR 1915 All 51 (53). 

(9) If the informant merely left it to the 
police to take what action they chose, after 
^pressing to the police bis honest opinion, 
he is not liable to pay any damages. AIR 
1920 Mad 712 (713) (DB). 

(c) Award of compensation. — (10) The 
informant can be ordered to pay compen¬ 
sation to the accused under Section 250 
AIR 1920 Sind 73 (74) = 21 Cri L Jour 
49 (DB). 

(10a) Nothing is more reprehensible than 
to cpok up a story for recording an F. I. R. 
and attempt to improve the cooking of (he 
story at the trial stage in any case — It is 
more so when it is done, to foist a charge 
of murder. AJR 1969 Cal 321 (333) (DBX 

(11) Defamatory statement in first infor¬ 
mation report of cognizable offence is- ab¬ 
solutely privileged. AIR 1902 Pat 229 
(233) rr 1962 TD Cri LJ 737 = ILR 41 
Pat ^816 (DB). 

14. Effect of the police-officer in charge 
recording first information falsely.— (1) The 
police-officer has an obligation laid on him 
to recp^ the F. I. R, correctly and truth¬ 


fully. If he fails to do so he is liable 
to be punished under Sections 177 and 218 

20 All 151 (153, 
J54) (DB) (1899) 27 Cal 144 (150, ISlj 
(DB) ®® AIR 1931 Pat 150 (152) = 32 
Cn L Jour 638 (DB). 

T ® = 35 Cri 

L Jour 736 (DB).J 

(p If the police-officer in his false report 
makes any defamatory statements, the aggri¬ 
eved person can also prosecute him under 
Section 500 of the Penal Code. AIR 1930 
(133) = 13 Cri L Jour 584. 

(3) There is no presumption that if the 
police has requisite opportunity of noting 
down time of registration of first informa- 
rion report they will abuse or misuse it. 

ATn Opposite of it, 

AIR 1957 All 809 (Pr 14) = 1957 Cri L 
Jour 1878 (DB). ^ v.ri j. 

(4) Where the officer in charge of police 
station recorded in the F. I. R. that the 
deceased was assaulted by only one person 
and while deposing as a prosecution witness 
stated that he was informed that the de- 
ce^ed was beaten by five persons. 

He]d» that the police oJBcer had failed to 
reach the Required standard while recordine 

(75) = 1968 

(5) First Information Report disclosing 
a. cognisable case against 6 per¬ 
sons — Police filing charge-sheet 
against one of them only — No sum¬ 
mary regarding others submitted — Non- 
mclusion of certain eye-witnesses in the 
charge-she^ ^ Held provisions contraven- 

® 350 (352, 353, 354) 

15. Power of High Court to interfere 
^der Sechon 561-A. — (1) The exercise 
by the police of the statutory n^t of in. 
vestigation under Section 154 and Sec- 
cannot be interfered with by the 
o V Section 561-A. AIR 1945, 

^ V. APP 203 = ILR 

^945) Lah 1 ^ 46 Cri L Jour 413 = ILR 

1957 Cal .379 

% I 7 Cr 

[See also AIR 19C3 SC 447 f44S) ^ 
1963 (1) Cri LJ 341 = (1963) 2 SCR 52. 
(Investigation into cr>gnizable offence can¬ 
not be interfered vvi'h by the exerci.se of 
power under Section 439 or under the inhe- 
rent power of the Court under Sec. SGl-A. 
when thefe was no ca.se pending at the 
time excepting that the person against 
^om the mvesHgation has started had ap- 

the Court, had surrendered 
and had been admitted to bail.)] 

SECTION 155 — SYNOPSIS 

1. Applicability to presidency towns. 

2 . Procedure when information is ^iVeoi 
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aforesaid the substance of such information and refer the informant to the Magis¬ 
trate. 

(2) Investigation into non-cognizab!e cases.—No police officer shall investigate 
a non cognizable case without the order of a Magistrate of the first or second class 
having power to try sucli case or commit the same for trial, or of a Presidency 
Magistrate.! 

(3) Any police officer receiving such order may exercise the same powers in 
respect of the investigation (except the power to arrest without, warrant) as an offi¬ 
cer in charge of a police station may exercise in a cognizable case. 

[1882—S. 155; 1872—Ss. 110, 111, 113; 1861—Ss. 133, 134.] - . 

["] By its Notificatiun No. 577J dated 25-1-1956 as amended by Notification No. 1384J 
dated 24-2-1958 issued under Section 1 (2) of this Code, the State Government 
of West Bengal has extended Section 155 to the Commissioner of Police and the 
police in the town of Calcutta—See Cal. Gaz., 9-2-1956, Pt I, p. 463 and ibid, 
6-3-1958, Pt. I, page 640. ‘ 

[f] Magistrates in the City of Ahmedabad have the powers and exercise the jurisdic¬ 
tion and perform the functions of a Presidency Magistrate—See Guj. Act XIX of 


1961 Section 14 (3) (4-11-1961). 


Section 155 — Synopsis (contd.) 

3. Who can order an investigation Sub> 

section (2). 

4. Order for investigation. 

5. Powers and duties of the police under 

sub-section (3). 

1. Applicability to presidency towns.— 

(1) The use of the words “Presidency Magis¬ 
trate” in sul)-sec. (2) of this section has been 
held to be a “specific provision to the con¬ 
trary” referred to in Section 1 of the Code 
and consequently this section would apply 
to the police in the town of Calcutta. (1888) 
15 Cal 595 (606) (FB) AIR 1923 Cal 
587 (589) = 26 Cri L Jour 782. 

2. Procedure when information is given.— 

(1) When information is given to an officer 
incharge of a police-station of the commis¬ 
sion, within the limits of such station, of 
an offence whether cognizable or non-cogni- 
zable, it is the duty of such officer to enter 
the substance of such information in the 
book kept for that purpose. (1897) 20 All 
151 (153, 154) (DB) AIR 1957 Andh Pra 
268 (270) = 1957 Cri L Jour 826 AIR 
1930 Lah 159 (162) = 31 Cri L Jour 584. 

(2) Dismissed worker refusing to leave 
premises — It is offence of criminal trespass 
— Police has power to take action imder 
the Code of Mysore Police Act. AIR 1969 
Mys 51 (55) = (1967) 1 Mys LJ 686 = 
1969 Cri LJ 221 (DB) AIR 1967 Pat 
416 (421) = 1967 Cri LJ 1677 = 1967 
BLJR 411. (The provisions contained in 
Cr. P. C. in respect of police investigation 
are neither affected nor modified by Sec¬ 
tions 7, 12 or 46 of the Police Act (1861).) 

(3) Failure to enter or entering such in¬ 
formation falsely is' an offence punishable 
under Section 177, I. P. C. (1897) 20 All 
151 U54) (DB). (Entry of false informa¬ 
tion suppressing real report) •• AIR 1930 
Lah 159 (162, 163) = 31 Cri L Jour 584. 

(4) The object of the station is to -inform 
the Magistrate of the district and the Dist¬ 


rict Superintendent of Police of the offences 
which have been reported at the police- 
station. (1897) 20 Afl 151 (154) ff)B). 

(5) Information given in respect or a non- 
cognizable offence does not amoimt to an 
institution - of criminal proceedings within 
Section 211, Penal Code. AIR 1932 Cal 
511 (511, 512) = 33 Cri L Jour 631 (DB). 

(6) No charge under Section 182 of the 
Penal Code be brought against Ae infor¬ 
mant on the ground Aat such information 
was false. AIR 1932 Pat 170 (170) = 33 
Cri L Jour 314 AIR 1933 Oudh 374 
(375) = 34 Cri L Jour 1149. 

[But see AIR 1940 Oudh 413 (414) = 
41 Cri L Jour -778 (DB). (Giving false 
information regarding non-cognizable offence 
is an offence under Section 182, Penal 
Code. AIR 1933 Oudh 374 = 34 Cri L 
Jour 1149, Disapproved.)] 

3. Who can order an investigation — 
Sub-section (2). •— (1) District Magistrate 
can order an investigation into a care under 
Section 294A. Penal Code, even though 
such offence cannot be tried wiAout a com¬ 
plaint from the Provincial Government or 
an officer empowered by Ae Government 
in Ais behalf. AIR 1932 Ijah 581 (581) 
= 33 Cri L Jour 678. ’ 

(2) The Magistrate ordering investigatiem 
under Ais section must be .one who has boA 
territorial jurisdiction and a power to ^ 
the case. A Magistrate in any part of India 
cannot accord leave to investigate a non- 
cognizable offence committed in another 
part of Ae country. AIR 1959 Cal 286 
(286) = 1959 Cri L Jour' 582 PB). ' 

(3) The legislature has conferred power 

under Section 5-A, Prevention of Corrup¬ 
tion Act in general terms upon Ae Magis¬ 
trate of Ae first class in general as a siil>- 
stitute for Section 155 (2). 1968 Cri, LJ 

256 (260) = 1967 Mad LJ (Cri) 35. * 

(4) A City Magistrate of a district is a 
Magistrate empowered tq try all the 

nal cases of a police station wiAin Aat 
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STATE AMENDMENTS 

Maharashtra: 

Section 155, so far as it applied to the town of Bombay, was repealed by tfie City 
of Bombay Police Act (IV of 1902). The said Bom. Act IV of 1902 has now been 
repealed by the Bombay Police Act, 1951 (XXII of 1951), Section 167 (1) and Sdi. I. 
By Section 187 (3) read with Schedule III of this Act, which applies to whole State of 
Bombay from 1-8-1951, Section 1 (2) of Criminal Procedure Code, 1898, is so amended 
as to make the Code applicable to the town of Bombay as well. 

Punjab: Haryana: Chandigarh: 

In its application to the States of Punjab and Haryana and the Union territory of 
Chandigarh, in sub-sec. (1) of Section 155, at the end, add the words "having power to 
try such case or commit the same, for trial”.—^Punj. Act XXV of 1964, Section 2 and 
Sch., PL I, item (38) (2-10-1964) and Act 31 of 1966, Ss. 29 and 88 (1-11-1966). 

Union TerritCMies (except Chandigarh): 

In its application to the Union territories, in sub-section (1) of Section 155, insert 
the words "having power to try such case or commit the same for trial”, at the- end.— 
Act 19 of 1969, Section 3 and Schedule, Item 39 (in Delhi, on 2-10-1969). 

West Bengal 

In its application to the State of West Bengal: 

(1) In sub-section (1), for the words ‘the Magistrate*, the words, ‘the Judicial 
Magistrate having power to try or inquire into the offence’ are substi¬ 
tuted. 

(2) In sub-section (2), for the words ‘a Magistrate* the words ‘a Judicial Magis¬ 
trate' are substituted.—W. B. Act 8 of 1970 Section 2 and Sch, Item 56. 


Section 155 — Note 3 (contd.) 
district and he could grant the permission 
for the investigation of a non-cognizable 
offence as contemplated by Section 155 (2). 
Even if it be assumed that the City Magis¬ 
trate is not a Magistrate contemplated by 
Section 155 (2), the irregularity would be 
curable under Section 529 (b). 1964 All LJ 

304 (308) 1964 All WR (HC) 660. 

(5) Raid by police with intention to de¬ 
tect cognizable offence under Rule 131-B 
of Defence of India Rules — Submission 
of report by police for offence under Sec¬ 
tion 134, Customs Act — Permission under 
Section 137, Customs Act obtained — 
Magistrate can take cognizance — No eva¬ 
sion of Section 155 (2). AIR 1970 Bom 
225 (232). 


4. Order for investigation. — (1) It is 
open to the Magistrate to order. an investi¬ 
gation under this section when he receives 
a police report in a non-coCTizable case and 
if he does so the police-officer is bound to 
niake the investigation. (1868) 10 Suth 
WR (Cr) 49 (49, 50) = 2 Beng LR (SN) 
6 (DB). (Per Glover, J. — I^ch J., dis- 
sen^g.) •• AIR 1914 Upp Bur 31 (33) = 
, 16 Cri L Jour 97- (Evoq if he has reason 
to doubt correctness of information.) 
1868 Pun Re (Cr) No. 21 p. 51 (DB) •• 1969 
MPWR 707 (708, 709) — 1969 MPLJ 710 

LJ 765 (768) = 1968 All Cri R 
368 pB).l (1965 All LJ 68 and AIR 1961 
All 377, Overruled.) 

(2) An order for investigation cannot be 
passed in the belief that an offence like¬ 
ly to be committed in future. Such an 


anticipatory order to investigate is not valid. 
AIR 1949 All 483 (Prs 14, 15) = ILR 
(1951) All 12 = 50 Cri L Jour 719 (FB) 
•• AIR 1955 Sau 42 (44) = 1955 Cri L 
Jour 839 (DB). 

(3) It is only under the orders of a Magis. 
trate that the police can investigate into a 
Don-cognizable offence. AIR 1952 Him Pra 
74 (Pr 20) = 1952 Cri L Jour 1712 
AIR 1945 PC 18 (19) = 46 Cri L Jour 
413 = 71 Ind App 203 = ILR (1945) Lah 

1 = ILR (1945) Kar (PC) 89 AIR 1943 
Lah 28 (30) = 44 Cri L Jour 301 (DB) *• 
AIR 1942 Cal 593 (597) = 44 Cri L Jour 
145 (DB) •• AIR 1941 Pat 395 (397) = 
42 Cri L Jour 504 AIR 1965 Andh Pra 
372 (377) = 1985 (2) Cri LJ 585 = (1965) 

2 Andh WR 44. (It cannot however be 
said that if a case cannot be investigated 
without the order of a specified Magistrate 
then it is a non-cognisable case. Section 155 
(2) applies to every non-cognizable case and 
not to every non-cognisable offence.) 

' (4) Investigation without permission under 
Section 155 (2) is illegal as‘-'the section is 
mandatory. But invalidity of investigation 
does not affect competence of Court and 
unless there is’kniscarriage of justice, trial is 
not viHated. AIR 1959 Raj 191 (193) = 
ILR (1959) 9 Raj 86 '« 1959 Cri L Jour 
1112. (AIR 1955 SC 196, Rell on.) •• 
AIR 1962 Bom 263 (265, 206, 267) = 1062 
(2) Cri LJ 598 = 64 Bonp LR 274 (DB). 

(5) A sanction to investigate given by a 
Magistrate to the police under the provi? 
sioos of Section 155 (2), Criminal P. C. 
does not stand on ffie same footing as a 
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Section 155 — Note 4 (contd.) 
sanction which is required before a piosecu- 
tion for certain offences could he initiated. 
AIR 1960 All 509 (510) = 1960 Cri LT 
1059. ^ 

( 6 ) If a non-co^izable case is investigated 
by the police without such orders, it may 
be tried by the Magistrate. AIR 1939 Rang 
273 (274) = 40 Cri L Jour 799 AIR 
1958 Andh Pra 392 (393) = ILR (1958) 
Andh Pra 137 = 1958 Cri L Jour 737 
(DB). (Offence under Section 12 of Madras 
Act 3 of 1930 — Investigation without 
ortler — Charge sheet filed — Charge-sheet 
amounts to complaint — Acquittal under 
Section 247, Cr. P. C. is legal.) AIR 
1958 Ker 194 (194) = 1958 Cri L Jour 
895 (DB). (Trial not vitiated unless there 

of justice — AIR 1955 SC 
196, 1^11.) AIR 1956 Sau 116 (118) = 

(DB). (Trial not 
vitiated it no prejudice or miscarriage of 

lustice — AIR 1955 SC 196, Foil) 

= 1969 Mah 

LJ 199. (The charge-sheet filed bv the 
police under Section 135, Customs Act for 
a non-cognizable offence after obtaining 
Collectors sanction under Section 137 ot 
the Act can be treated as a complaint in 
respect of non-cognizable offence.) 1965 
^1 LJ 68 (70) = 1965 All VVR (HC) 115. 
(Ollences under Secs. 3 and 4 of U. P 
Public Gambling Act — Investigation by 
police without order of Magistrate — 

Charge-sheet should be treated as com- 
plaint.) ^ 

[But see AIR 1955 Sau 42 (44 45) = 
1955 Cri L Jour 839 (DB). (Investigation 
ot non-cognizable offence without valid 
order — Magistrate cannot take cognizance 
on report Entire trial vitiated as without 
jurisdiction.) AIR 1964 Punj 407 (407) = 
66 Punj LR 580 = 1964 (2) Cri LJ 447 
** 1964 (2) Cri LJ 115 (116, 117) = 66 
Punj LR 68 1962 (2) Cri LJ 719 (722) = 

1 Andh WR 195 1962^ (1) Cri 


LJ 339 (340) = 1961 Ker LT 698. 


( 6 a) Where cognizance of the case has 
in fact been taken by the Court and the 
trial has come to a termination, the invali¬ 
dity of the investigation that preceded the 
nling of the report does not vitiate the 
result unless miscarriage of justice has been 
caused thereby. (1970) 1 Mad LJ 488. 

(7) Where an objection to the jurisdicHoil 
of Coi^ on account of absence of such 
order for investigation is taken at an early 
date, the prs^ctice is to order the neces- 
sary authority to be supplied in writing by 
a Manstratc followed by a •formal recheck- 
mg of investigation. AIR 1958 Punj 172 
U74) = ILR (1957) Punj 2021 = 1958 
Cri L Jour 683. 

( 8 ) Order by District Magistrate to a 
C, I. p, officer to make a confidential en- 

a uiry for the purpose of ascertaining whe« 
ler any grounds exist for instituting cri- 
mmal proceedings is not an order for in¬ 


vestigation under this section. AIR 1927 
Bom 501 (509) = 28 Cri L Jour 1012 (DB). 

(9) An order for investigation in a parti, 

cular non-cognizable case cannot be used 
to Jnvesbgale a separate non-cognizable 
case. AIR 1943 Lah 28 (30) = 44 Cri 
L Jour 301 (DB). ^ 

( 10 ) Where a Magistrate has power to 
pant permission for investigating an of¬ 
fence, the permission is not invalidated by 
reason of a reference to an erroneous pro¬ 
vision of law. At the most it would be a 

,Jf£^Sularity not affecting jurisdiction. 
AIR 19o4 Madh B 101 (106) = 1954 Cri 
L Jour 966. 

(11) The Magistrate’s function in this 
matter is not only supplementary, at a 
higher level, to that of the executive, but is 

prevent abuse. AIR 1957 SC 
389 (393) = 1957 SCR 279 =s 36 Pat 518 

Icons 1®60 AU 

509 (509) = I960 Cri LJ 1059. (Magistrate 

whether there are reasonable 
crounds for believing that an offence has 
been committed.) 

(12) The provisions of Section 155 (1) are 

applicable only to those cases where infor¬ 
mation given to police relates solely to non- 
cognizable offence. AIR 1958 Punj 172 
073) = ILR (1957) Punj 2021 = 1958 
Cri L Jour 683 (1967) 2 Andh WR 420 

(Cr.) 859 (860) ®® AIR 
1966 Punj 465 (466) = 1966 Cri LJ 1324 

100® RaJ LW ai 2 

(213) ®® ILR (1963) 13 Raj 693 =: 1963 

LW 206 (207) ^® AIR 1961 Andh Pra 
^8 (453) = 1961 (2) Cri LJ 605 = (1961) 

1 An WR 153. 


(13) Where on the sam^ set of facts, boffi 
a cognizable and a non-cognizable offence 
would^ appear to be involved, the police 
investigating the coghisable offence can also 
investigate the non-cognizable offence and 
take action thereon. Section 155 (2) can¬ 
not operate as a bar to it. AIR 1967 Mad 
4 (5) = 1967 Cri LJ 84 = (1966) 1 Mad 
LJ 331. 

(14) Report by police after investigatiiig 

into^ a non-cognizaole offence without 
taining permission under Section 155 (2) is 
not a report imder Section 173 but a Magis-. 
trate can take cognizance of the offence on 
it under Section 190 (1) (b) and the proce¬ 
dure applicable would be the old procedure 
contained in Section 252 and not that in 
Section 251-A. AIR 1959 Cal 640 (642) = 
1959 Cri L Jour 1163. (Acceptance ol 
copies by accused under new procedure 
does not operate as \vaiver.) ®® 1968 All LJ 
765 (767) 1&68 All Cri R 368 AIR 

1967 Mad 390 (391) =s 1967 Cri LJ 1525 
= (1967) 1 Mad LJ 108. 

[See also AIR 1959 Raj 191 (193) =■ ILR 
(1959) 9 Raj 86 = 1959 Cri L Jow 1112. 
(Investigation without permission —* Police 
report not one under Section 173 — Cog¬ 
nizance can be taken under Section 190 

( 1 ) (b).)] 
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156. Investigation into cognizable cases.—(1) Any officer® in charge of a 
police station may, without the order of a Magistrate, investigate any cognizable 
case which a Court having jurisdiction over the local area within the limits of such 
station would have power to inquire into or try under the provisions of Chapter 
XV relating to the place of inquiry or trial. 

(2) No proceeding of a police officer in any such case shall at any stage be 
called in question on the ground that the case was one which such officer was not 
empowered under this section to investigate. 

(3) Any Magistrate empowered under Section 190 may order such an investi¬ 
gation as above-mentioned. 

' [1882—S. 156; 1872—Ss. 109, 114, paras. 2 and 3; 1861—Nil.] 

[®] By its’ Notification No. 577J dated 25-1-1956 as amended by Notification 
No, 1384J dated 24-2-1958 issued under S. 1 (2) of this Code, the State Govern¬ 
ment of* West Bengal has extended Section 156 to the Commissioner of Police and 
the police in the town of Calcutta—See Cal. Gaz., 9-2-1936, Pt I. p. 463 and 
ibid, 6-3-1958, Pt. I. p. 640. 


Section 155 — Note 4 (contd.) 

(15) Provisions of Section 155 (2) cannot 
be rendered nugatory by regarding police 
report as a valid report under Section 190 

(1) (b). AIR 1961 Cal 257 (258) = 1961 
(1) Cri LJ 496 (1) = 64 Cal WN 1020. 

(16) Complaint about a non-cognizable 
offence against persons the complainant can¬ 
not trace — Magistrate bound to cause an 
inquiry to be made by the Police before he 
can dismiss complaint under Section 20-3. 
AIR 1969 Guj 14 (15) = 1969 Cri LT 63 
= 9 Guj LR 925. 

5. Powers and duties of the police under 
subsection (3). — (1) Investigation under 
Chapter XIV includes investigation under 
sub-section (3) of this section. y\IR 1942 
Cal 593 (597) = 44 Cri L Jour 145 (DB) 
AIR 1931 All 263 (264) »= 32 Cri L Jour 
465. 

(2) To aRract the provisions of Chapter 
XIV to an investigation in a non-cognizable 
case, there must be an order of a compe¬ 
tent Magistrate imder sub-section (2). if a 
police officer is otherwise authorised to in¬ 
vestigate non-cognizable cases, such as 
under the provisions of the Opium Act, the 
investigation is not one under Chapter XIV 
AIR 1942 Cal 593 (597) « 44 Cri L Jou^ 
145 (DB), 


[See also 1957 BLTR 342 (344). (Offence 

under Section 47 (a), Bihar Excise Act _ 

Investigation not under Cr. P. C. _ Per¬ 

mission under Section 155 (2) not neces 
sary.) ] 


(3) A police officer empowered under this 
sub-section to investigate can exercise the 
powers confenred by Section 161, record 
statements under Section 162, make a search 
under Sectioh 165, and send up a charge 
s})eet or report th^ the- evidence is insuffi¬ 
cient, (1883) 8 Bom 216 (219) (DB) •• 

11^.(415), i 1956 Cri J. 

Jour 721 (DB). (Held on facts that report 
was not a complaint and Magistrate cojild 

Under Section 247, Cr. 
P. C.) AIR 1^3 Hyd 273 (273) = J953 
Cri L Jour 1841 = ILR (1953) Hyd 380 


(DB) AIR 1919 All 276 (277) = 20 Cri 
L Jour 231 AIR 1932 Lah 581 (582) = 
33 Cri L Jour 678 (1912) 13 Cri L Jour 

691 (692) (DB) (Cal) AIR 1963 Guj J 88 
(m, 192) = 1963 (2) Cri LJ 141 ^ (1963) 
4 Guj LR 253. 

(4) After the investigation he should send 
in a report of the investigation under Sec¬ 
tion 173, even if the order of the Magis¬ 
trate is silent as to such report. AIR 1915 
Bom 80 (80) = 16 Cri L Jour 161 (DB) •• 
(1913) 14 Cri L Jour 218 (218, 219) (All) 
AIR 1960 Raj 150 (151) = 1960 Raj LW 
42 — 853. (A report made ])y 

him would be a police report and not a 
private complaint.) 

^ (5) The power to Arrest without warrant 
IS expressly taken away by this section. If 
he arrests without a warrant it will be ille- 

('97-01) 1 Upp Bur Rul 31 (33) •• 
0883) 1 Weir 343 (343), 

(6) Report under this section is a public 
document and admissible in evidence as 
such. AIR 1930 Lah 1067 (1068). 

(7) The powers under this sub-section can 

be exercised by any police officer who has 
received an order for investigation from a 
competent Magistrate. It is not necess.sary 
that he should be an officer in ch'krge of a 
poll^-station. AIR 1943 Lah 28 (31) = 
U Cri L Jour 301 (1966) 2 An WR 

I960 Mad LJ (Cr) 554 (557). 

All 337 (339) = 
1959 Cn L Jomr 668. (Investigation by 
Inspector of Poli^ in C. I. D. with pe?- 
mission held legal.) 1 

. Investigation snould be promptly ear¬ 
ned on, ^ for protracted investigations do 
wuse misemef and harassment. 1962 (1) 

Sb) ®76 

SECTION 156 — SYNOPSIS 

1. ^'Cognizable case.” 

2. "Officer in charge of a ppJice-staHon." 

(See also notes to Section 551). 

3. Territorial limits to the power of in- 

^ vestigation. ^ 

4. Offences requiring sanction. 
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Section 156 — Synopsis (contd.) 

4. -A. Investigation — What constitutes. 

5. Irregularities in investigation — Sub> 

section (2). 

6 . Order for investigation — Sub-scc. (3). 

7. Sessions Judge — Power to order in¬ 

vestigation. 

8 . Powers and duties of the police in in¬ 

vestigation. 

1. “Cognizable case.” — (1) The power 
to investigate under this section is not 
limited to oifences only. 1893 All WN 124 
(124) (DB). 

(2) ihe power is not limited by any 
condition that the police-officer should have 
something written before he can take action 
in respect of an oEence of which he can 
take cognizance without the order of a 
Magistrate. AIR 1945 PC 18 (20) = 46 
Cri L Jour 413 = 71 Ind App 203 = ILR 
(1945) Lah 1 = ILR (1945) Kar (PC) 89 

(1909) 2 Ind Cas 436 (448) = 36 Cal 
433 (SB). 

(3) The police officer is entitled to in¬ 

vestigate into non-cognizable offence which 
may arise out of the facts in the course of 
investigation of cognizable offence. (1967) 
2 Andh WR 420 (421) 1963 Raj LW 

212 (213). 

(4) When a complaint of a cognizable 
offence is made to police they can take 
preventive action under this section. AIR 
1969 Mys 51 (59) = (1967) 1 Mys LJ 686 
= 1969 Cri LJ 221 (DB). 

2. “Officer in charge of a police station.”^ 
(1; An bispector of the provincial criminal 
investigation department is an officer supe¬ 
rior in rank to an officer in charge or a 
police-station and can make an investigation 
under this section. (1912) 13 Cri L Jour 
305 (316, 317) = 35 Mad 247 (SB) 

AIR 1959 All 337 (Pr 5) = 1959 Cri L Jour 
668 (1912) 13 Cri L Jour 352 (362, 368) 

= 35 Mad 397 (FB). 

See Section 551.] 

See also AIR 1919 Mad 487 (491) = 
20 Cri L Jour 354 (DB).J 

(2) If the officer in charge of the police- 
station is ill, the next in rank, who is in 
charge of the station then, can investigate, 
even though he is not generally empower¬ 
ed to investigate cognizable cases. AIR 
1923 Pat 547 (549) = 24 Cri L Jour 375 

(1969) 35 Cut LT 291 (299) (DB). 

(3) In serious cases, it is desirable that 
investigation is made by a senior police offi¬ 
cer, AIR 1933 Lah 871 (876) = 35 Cri LJ 
137. 

(4) Neither Section 242 (1) nor Sec-* 

tion 630 of the Companies Act, 1956, 
divests a police-officer of the jurisdiction 
conferred upon him by this section to in¬ 
vestigate into commission of cognizable 
offences imder Sections 408 and 409 of 
the Penal Code, committed in relation to 
the affairs of a company. AIR 1957 Mad 
65 (Prs 15, 16) = 1957 Cri L Jour 205. 


(5) The investigation made by P. S. Ins¬ 
pector of the Anti-corruption Deparftnent 
who is not superior in rank to the Police 
Sub-Inspector would be contrary to the pro¬ 
visions of Sec. 156 of the Criminal P. C. 
notwithstanding that he has taken the sanc¬ 
tion of the Magistrate under Section* 5-A 
of the Prevention of Corruption Act, 1962 

(1) Cri LJ 142 (144, 145) = (1961) 2 Guj 
LR 664 (DB). 

( 6 ) An outpost is not a police station. 
(1969) 35 Cut LT 291 (299) (DB). 

3. Territorial limits to the power of in¬ 
vestigation. — ( 1 ) Where a girl is taken 
away from her husband’s house in district 
M and is brought to district D, a Magis¬ 
trate at D will nave jurisdiction under Sec¬ 
tion 181 to inquire into the offence (kid¬ 
napping), Hence, the police at D can in¬ 
vestigate into the crime under this section. 
AIR 1933 All 665 ( 666 ) = 34 Cri L Jour 
1215. 

(2) There is nothing in sub-section nor 
any other provision in the Code tibat in res¬ 
pect of the same area, there cannot be two 
police stations having concurrent jurisdic¬ 
tion. 1969 Cri LJ 339 (341) = 34 Cur LT 
811 ILR (1968) Cuttack 418 (421). 

4. Offences requiring sanction.— (1) The 
police have a statutory right to investigate 
a cognizable offence without ffie sanction 
of any Court. AIR 1945 PC 18 (21, 22) 
= 71 Ind App 203 = ILR (1945) Lah 1 
= 46 Cri L Jour 413 = ILR (1945) Kar 
(PC) 89. 

(2) In cases, of offences requiring sanc¬ 
tion under Section 197 of the Code the 
police c<in investigate into the conduct of 
a public servant for alleged offences even 
before such sanction is obtained. AIR 1945 
Cal 385 (386, 387) = ILR (1944) ,2 Cal 
183 = 47 Cri L Jour 142 (DB), 

(3) The High Court has no power _ to 
quash the investigation in cases requiring 
.sanction under Section 197, in the exercise 
of its inherent powers under Section 561-A, 
where the investigation is made before ob¬ 
taining the sanction. AIB 1945 PC 18 (21) 
22) = 71 Ind App 203 = ILR (1945) Lah 
1 = 46 Cri L Jour 413 = ILR (1945) 
Kar (PC), 89. 

4A. Investigation — What constitutes — 
(1) ‘Investigation* consists of several steps 
such as proceeding to the spot, investigat¬ 
ing facts and circumstances, taking me^ 
sures for discovery and arrest of the alleged 
offender, examining persons acquainted with 
the circumstances of the case, searching axul 
seizing any material and -ultimately submit¬ 
ting a report if in the opinion of the in¬ 
vestigating officer the accused should 
tried. The steps to be taken generally in 
the course of me investigation into, a cb^ 
Disable offence are not exhaustive. 1969 
Mad LW (Cri) 90 (97), , 

5. Irregularities In inveitigation 
section (2).— (D A convi 6 tion or acquittal 
does not depend upon the question what 
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Section 156 ~ Note 5 (contd.) 
particular ofiBcer actually conducts the in. 
vestigation whi<^ results in the trial. That 
is determined mainly by the evidence that 
is given at the trial. AIR 1928 Bom 162 

(165) = 29 Cri L Jour 551 PB). 

[See also AIR 1955 Nag 97 (98) = 1955 
Cri L Jour 728 = ILR (1955) Nag 23 (DB).] 

(2) In view of the provisions of sub-sec¬ 
tion (2), a Magistrate will not be disentitled 
from proceedings to try a case brought 
before him on a report made in that behalf 
by a police-officer not authorised to investi¬ 
gate under this section. AIR 1948 Bom 163 

(166) ILR (1948) Bom 66 = 49 Cri L 
Jour 196 (DB). 

(3) Section 156 empowers an officer in 
charge of a Police Station to investigate a 
cognizable case without the order of a 
Magistrate and delimits his power to the 
investigation of such cases within a certain 
local jurisdiction. It is the violation of this 
provision that is cured under Sec. 537 (2). 
AIR 1969 Andh Pra 41 (44) = 1969 Cri 
LJ 145. (AIR 1955 SC 196, Rel. on.) , 

(4) Sub-section (2) is very wide and 

covers all cases or irregular investigation 
made under sub-section (1). (1969) 35 Cut 

LT 291 (300) (DB). 

(5) The failure properly to investigate 

cannot vitiate the trial < AIR 1955 SC 196 
(203) , = 1955 Cri L Jour 526 = ILR 
<1955) Punj 135 = 1955 SCR 1150 

AIR 1953 J & K 3 (Pr 8) = 9 J and K 

LR 18 = 1953 Cri L Jour 296 AIR 1931 
Pat 150 (152) - 32 Cri L Jour 638 (DB) 
•• AIR 1969 Andh Pra 99 (102) = 1969 
Cri LJ 368 = (1968) 2 Andh LT 388 
(1968) 9 Guj LR 278 (291) = ILR (1967) 
Gui 1046 AIR 1967 Raj 224 (228) = 

1987 Cri LJ 1365 1967 Cri LJ 1450 

(1453) = 1966 Raj LW 122 (1964) 1 Mys 

LJ 393 (397) (DB) AIR 1963 Raj 48 (50) 
= 1963 (1) Cri LJ 318 = 1962 Raj LW 
539 •• AIR 1962 Bom 202 (204) = 1962 
(2) Cri LJ 323 = 64 Bom LR 127 (DB) •• 
1982 Raj LW 397 (397) = ILR (1962) 12 
Raj 515 (DB) •• AIR 1960 Tripura 44 (48) 
= 1960 Cri LJ 1608 •• AIR 1968 Mys 210 
( 211 ’). 

Also see Section 537. 

Prevention, of Corruption Act, 1947. — (6) 
The provisions,, of subjection (2) of this 
section could ript cure the violation of the 
provisions of ,lhe' Prevention of Corruption 
Act prohibiting investigation by an officer 
of a lower ran^ than a D,eputy Superinten- 
^ dent'oF^PoIice and it was not permissible to 
read the emphatic negative language of Sec¬ 
tion 5. (4) or ti>e proviso to Section 3 of 
tiiat Act (^ it stood prior to its amendment 
by Act* 59 of 1052 and ^rresponding to 
Section 5A a!s inserted by the same amend¬ 
ment) as being merely in the nature of 
ah amendment pf or a proviso to sub-sec¬ 
tion (1) of tills section. Section 5 (4) and 
proviso to Section 3 corresponding to Sec¬ 
tion 5A introduced by the amendment are 
mandatory. It Is not permissible to read 


Section 5 (4) or the proviso to Section 3 
of the Prevention of Corruption Act, as it 
stood before its amendment by the Act 
of 1952, which corresponds with Sec. 5A 
which was introduced by the Amending Act. 
as being a proviso to Section 156 (1) of 
the Code. AIR 1955 SC 196 (203, 204) = 

1955 Cri L Jour 526 = ILR (1955) Puni 

135 = 1955 SCR 1150 AIR 1969 All 
503 (504) = 1969 Cri LJ 1217 ^ 1968 
All WR (HC) 575 AIR 1962 Bom 263 
(267) = 1962 (2) Cri L Jour 598 = 
64 Bom LR 274 (DB) AIR 1962 

Bom 205 (211, 212) = 1962 (2) Cri 

LJ 328 = 64 Bom LR 188 (DB). 

[See'also AIR 1956 Bom 287 (297) = 

1956 Cri L Jour 585 = ILR (1956) Bom 
343 (DB). (AIR 1955 SC 196 = 1955 Cri 
L Jour 526 = 1955 SCR 1150 = DLR 
(1955) Punj 135, FoU.) AIR 1955 Punj 
151 (155) = 1955 Cri L Jour 1101 = ILR 
(1955) Punj 226 (FB) AIR 1954 Punj 
42 (44) =* 1954 Cri L Jour 310 = ILR 
(1954) Punj 682 AIR 1955 Nag 204 
208) = 1955 Cri L Jour 1201 = ILR 
1955) Nag 882 (DB).] 

(7) Per Subba Rao and Raghubar Dayal, 
JJ.: (Mudholkar, J. contra.) Detailed infor¬ 
mation of offences received — Sub-inspec¬ 
tor proceeding to spot of offence and as¬ 
certaining’ relevant facts by going throu^ 
records — Sub-inspector submitting report 
of all these acts — Acts constitute investi¬ 
gation — Subsequent investigation with the 
permission of the Magistrate. Held the 
defect in the investigation was cured and 
the provisions of Section oA of the Preven¬ 
tion of Corruption Act were complied with. 
AIR 1964 SC 221 (226) = 1964 (1) Cri 
LJ 140 = 1963 SCD 863. 

(8) Irregularity in investigation — Objec¬ 
tion as to — Must be raised at an early 
stage of trial. AIR 1969 Andh Pra 99(104) 
= 1969 Cri LJ 368 = (1968) 2 Andh LT 
388. 

(9) There is no limitation imder the Pre¬ 
vention of Corruption Act that the requi¬ 
site permission under Section 5A of ffie 
Act should be obtained only from Magis¬ 
trate who will have competency or juris¬ 
diction to try the offender. 1968 Cri LJ 
250 (260) = 1967 Mad LW (Cri) 35. 

6. Order for investigation — Sub-sec¬ 
tion (3). — (1) Where no complaint has been 
made to a Magistrate, but the latter gets 
information in ' -respect of any cognizable 
case, -he may under the provisions of sub¬ 
section (3) of this section order the police 
to investigate it. (1906) 4 Cri L Jour 183 
(190, 191, 192) (DB) (Bom) •* AIR 1957 
Andh Pra 864 (Pr 3) = 1957 Cri L Jour 
1212 (2) AIR 1956 Cal 76 (Pr. 15) = 
1956 Cri L Jour 505 (2) (DB) AIR 1926 
Cal 586 (587) = 27 Cri L Tour -602 (DB) 
AIR 1909 Mys 184 (185) =* 1969 Cri 
LJ 754 •• 1908 All Cri R 483 (488). = 
1968 All WR (MO 783 ?»'AIR 1967 Orissa 
62 (64) S’- 1967 Cri LJ 637 ^ 33 Cqt LT 
38. 



988 [S 156 N 7-8] 


[The Code of] Criminal Procedure, 1898 


Section 15G — Note 6 (contd.) 

[See AIR 1957 Andh Pra 472 (Pr. 6) = 
1957 Cri L Jour 937 AIR 1957 Cal 393 
(Pr. 2) = 1957 Cri L Jour 720.] 

(2) Where the Magistrate takes cogni- 
2 ance of the offence on a complaint made 
to him and considers, before the issue of 
process to the accused, that the matter 
.should be investigated, he should order 
such investigation under the provisions of 
Section 202, and not under this sub-sec¬ 
tion. AIR 1953 Assam 1 (Pry. 16, 17) = 
ILR (1952) 4 Assam 458 = 1953 Cri L 
Jour 168 (DB) = AIR 1950 Cal 340 (Pr. 4) 
= 51 Cri L Jour 1290 AIR 1950 Cal 
99 (100) = 51 Cri L Jour 457 (DB) 
(1949) 53 Cal WN 653 (660, 661) (DB) 

215 (216) = 42 Cri L Jour 
162 (DB) AIR 1929 Bom 72 (73. 74) 
= 30 Cri L Jour 781 (DB) AIR 1964 
SC 1541 (1544) = (1964) 2 SCJ 439 = 

(2) Cri LJ 468 AIR 1969 Mys 184 
IISS ^ .= 2 Mys LJ 604 = 

Joe? (Observation in AIR 

1964 Mys 129 on another point held 
no longer good law in view of AIR 1964 

LJ (1459) = 

o? LJ 637 = 33 Cut LT 38 

* (1966) 2 Mys LJ 89 = (1966) 7 Law 

J Law Rep 651 (652) 
(Mys.) (1963) 65 Punj LR 667 (671). 

Pra 472 (Pr. 6) = 

1957 Cn L Jour 937.] 

(3) This sub-section does not provide an 

alternative procedure to that laid down in 
Section 202. AIR 1949 Cal 197 (Prs 4 5) 
= 50 Cri L Jour 368 (1911) 12 Cri 

Mad 1268 (1269) = 30 Cri L Jour 326 
AIR 1928 Cal 24 (25) = 28 Cri L Jo^^r 
577 (DB) - (1887) 12 Bom 161 (163) (DB)' 

[See AIR 1957 Andh Pra 472 (Pr 6) = 
1957 Cri L Jour 937.] ^ 

[See however the observation in AIR 1933 
Sind 136 (137, 138) = 34 Cri L Jour 763 
(DB)J 

(4) A Magistrate has no power to order 
an investigation under this sub-section after 

of process to the accused. AIR 
237) = 43 Cri L Jour 

ODD {UB). 

(5) When a complaint is filed before a 
Magistrate he may either proceed under 
Chapter 16 or he may simply direct an 
investigation by the police under sub-sec- 
tion (3) of this section. AIR 1956 Cal 76 
(77) = 1956 Cri L Jour 505 (2) (DB). 

(5a) Complaint filed — Magistrate not 
applying mind to take action under provi- 
.sions of Chapter 15 but for taking action 
under the section — No cognizance of 
complaint. 1970 Cri LJ 922 (926) (Madh 
Pra.) 

• 

(6) When a private complaint filed be¬ 
fore a Magistrate is sent by him to the 
police and a police report is received, it 


? 96 l Ke'r tx I7 P^ceeding,. 

(7) Where the Additional District Magis¬ 
trate before whom the complaint is filed 
transfers the same to another First Class 
Magistrate for necessary action and there 
IS nothing m the order that he applied 
his mind to the contents of the petition, 
much less with a view to take action under 
Chapter 16, it cannot be said that he had 
taken cognizance of the case, so as to 
deprive the Magistrate to whom the peti¬ 
tion was transferred of his jurisdiction to 
act under sub-section (3) of this section and 
refer the matter to the police for ihvesti- 
. submitting a Aarge-sheet. AIR 
1959 Assam 231 (Pr. 11) = 1959 Cri L 
Jour 1408. 

•£ .*^^**^8 cognizance of an offence 

Magistrate directs an investigation it 
would m the nature of preliminary enquiry 
« should proceed under Section 252. 

LJ 74 (75) = (1966) 7 Law 
v! air 1969 Mys 184 (185) = 
(1968) 2 Mys LJ 604 = 1969 Cri LJ 754. 

contrary in AIR 1964 
Mys 129 held no longer good law in view 
of AIR 1964 SC 1541.) 

[But see AIR 1964 Mys 129 (129) = 1964 
2 Cri LJ 41. (Held no longer good law in 
AIR 1969 Mys 184 in view of AIR 1964 
SC 1541,] 

7. Sessions Judge — Power to order in¬ 
vestigation. — (1) A Sessions Judge is not 
a Magistrate empowered under Section IW 
and^ cannot direct the police under sub¬ 
section (3) to make an investigation. (1910) 
11 Cri L Jour 330 (330, 331) = 1910 Pun 
Re (Cri) No. 11 (DB), 

8. Powers and duties of the police in 
investigation. — (1) The investigating police 
sre primarily the guardians of the liberty 
of innocent persons and a heavy responsi¬ 
bility devolves on them of seeing Aat in¬ 
nocent persons are not charged on irrespon¬ 
sible and false implication. 1951-2 Mad 
L Jour 635 (636) (DB). 

(2) Duty of Police Officers investigating 
crime — Inordinate delay in submitting 
police report under Section 173 condemned 
— Investigation into criminal offences must 
always be free from anv objectionable fea¬ 
tures or infirmities whicn may'legd to grie¬ 
vance of accused that investigation was un¬ 
fair or carried with ulterior motive. AIR 
1960 SC 866 (870) = (1960) 3 SCR 682 
=S 1960 Cri LJ 1239. 

(3) Where from the information the police 
officer suspected the commission of a cog- 
Jiizable offence the proper provision for 
taking action is under Sections 156 and 
157 and not under Section 150 Cr,‘ P. C. 
AIR 1966 All 222 (224) = ILR (1965) 1 
All 298 = 1966 Cri LJ 498. 

(4) When investigation of cognisable of¬ 
fence has been started by police. Magistrate 
has no power to stop it and direct magis¬ 
terial enquiry. In case of mala fide exer¬ 
cise of power of investigation by police 
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remedy is to invoke writ jurisdiction. AIR 

1970 SC 786 (787). 

(5) It is the duty of the police in making 
an invc.stigation to discover the truth and 
not simply to obtain evidence for the pur¬ 
pose of securing a conviction, or to extract 
admissions from the suspect. AIR 1933 
All 314 (317) = 34 Cri L Tour 689 (DB) 
AIR 1940 Nag 186 (191) =41 Cri L 
Jour 757 AIR 1964 Tripura 45 (48) = 
1964 (2) Cri LJ 213 AIR 19G0 Cal 183 
(187) := 1960 Cri Lj 338 (DB). 


(6) Torturing suspects with a view to ex¬ 
torting information from them is a crude, 
barbarous and reprehensible method of in¬ 
vestigating and detecting crime AIR 1964 
Andh Pra 548 (555) = (1964) 2 Andh WR 
43 = 1964 (2) Cri LJ 636 (DB). 

(7) The power conferred must be used 
with caution. AIR 1934 Lah 692 (693) = 
36 Cri L Jour 679 AIR 1933 Lah 871 
(876) =r 35 Cri L Jour 137 AIR 1969 SC 
951 (952) ^ 1969 Cri LJ 1428 = (1969) 
2 Sej 523 ®® 1962 (1) Cri LJ 666 (669) 
= 1961 Raj LW 376 (DB) (1959) 
25 Cut LT 107. 


(8) Per Mudholkar, J,: Duties of investi¬ 
gating officer — Object of investigation is 
to bring home the offence to offei;der — 
Investigati'ig officer apart from arresting 
offender' should collect all material neces¬ 
sary for establishing the accusation against 
offender. AIR 1964 SC 221 (227) = 1964 
(1) Cri LJ 140 = 1963 SCD 86.3 AIR 
1966 Andh Pra 377 (384) = 1966 Cri LJ 
1377 = (1966) 1 Andh WR 76 (DR'. 

(9) Scope — Specimen of haiuhvn'ing — 
A p iliee officer has no power to v (impel an 
accused to give specimen of liis luind-wnt- 
ing. (1964) I Cri IJ 94 (94. 95) •- (1964) 
5 Gim LR 208. . 


(10) A geneiai p>-\vi'i to enter houses in¬ 
discriminately in th.' iieighbomhood of the 

g lace where a eogni/:tMe offence may have 
een committed is not contemplated bv this 
section AIR 1928 All 185 (186) =« 29 Cri 
L Jour 272. 

(11) The number of investigations into a 
crime is not limited by law, and where 
one has been completed another may be 
begun on fresh information received. AIR 
1952 Orissa 350 (Pr. 3) = ILJI (1952) Cut 
104 — 1952 Cri L Jour 1635 AIR 1919 
Mad 751 (752) = 19 Cri L Jour 901 (DB) 
(1947) 48 Cri L Jour 774 (776) (DB) 
(Lah). 

[I^t see AIR 1951 Raj 131 (Pr. 4) = 
52 Cri L Jour 964 AIR 1932 Lah 611 
(612, 613) -= 33 Cri L Jour 912).] 

(12) Investigation is a continuous process 
wtMch begins with the collection of evidence 
tipder Section 156 and ends with a report 
Section 1T3. It cdnnot be piece- 
meal. AIR 1961 Cal 181 (182) = (1961) 

1 Cal 678 


(13) The investigating officer is a material 

witness for the prosecution and hi.s non¬ 
production is a serious omission which can¬ 
not but throw suspicion on the whole pro¬ 
secution case. AIR 1922 Pat 582 (584. 585) 
= 24 Cri L Jour 91 (DB) AIR 1956 
Mys 51 (Pr. 18) = ILR (1956) Mys 118 
= 1956 Cri L Jour 904 AIR 1964 All 
572 (576) = 1964 (2) Cri LJ 632 (1960) 

26 Cut LT 556 (558). 

(14) Motive cannot affect validity of in. 
vestigation and prosecution if it is other¬ 
wise regular. AIR 1968 Mad 117 (125) = 
1968 Cri LJ 493 = (1968) 1 Mad LJ 480 
(DB), 

(15) The investigating officer cannot be 
regarded as unbiassed, and it is desirable 
mat the investigating officer corroborates 
the result of his investigation by indepen¬ 
dent evidence. AIR 1917 All 224 (228) = 
18 Cri L Jour 1028 (1032) (DB). 

(16) Complaints Officer to be e.xamined 
at the trial as a principal witness conver¬ 
sant with the facts of case — Investigation 
by Complamts OflBcer himself is extremely 
improper — It does not, however, vitiate 
the trial. AIR 1964 All 481 (484> = 1964 
(2) Cri LJ 497. 

(1,7) Investigating officer is required not 
only to collect evidence for successful pro¬ 
secution of case but also to .exercise his 
discretion in arriving at a decision as to 
whether the case is rit for trial. AIR 1964 
All 481 (484) = 1964' (2) Cri LJ 497 


(18) It is, of the utmost import¬ 
ance, from the point of view of law 
and order and administration of justice, 
that people entrusted with the Investigation 
of crime.s mu.st be scrupulously honest and 
efficient (1960) 62 Pun; LR 25 (29). 

(19) The practice of engineering of¬ 
feree, by an investigating officer, in' order 
tvi f:nd out whether a person when tempt- 

will commit an offence is to be strongly 
deprecated. AIR 1916 All 242 (243) = 
17 Cri L Jour 139 (140). 

(20) A police officer laying a trap is not 
debarred from investing the same offence 
subsequently. (1959) 2 Andh WR 317 (320). 

(21) In the exercise of their powers to 
‘ove.'jtigate a cognizable case the police 
should receive no interference from the 
judiciary. AIR 1949 Lah 204 (Prs. 9. 11) 
= Pak LR (1949) Lah 48 = 50 Cri L 

965 (DB). (AIR 1945 PC 18 = ILR 
(1945) Lah 1 — 46 Cri L Jour 413, Rel. 
on.) AIR 1967 Pat 416 (421) = 1967 

Cri IJ 1677 = 1967 BLJR 411 (1964) 

392^“* LT 332 (334) = ILR (1964) Cut 


*,t f' nAvc lull control over 

the investigation 4nd neither the Magistrate 
nor even the. High Court has power to 
inter^re with such proceedings. AIR 1957 
Cal 379 (Pr. 12) =-1957 Crt L Jour "*13 
•• AIR 1956 Pat .528 (Pr 27) - 1956 

s1:r 52 ^ ” (1983) 2 
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157. Procedure where cognizable offence suspected.—(1) If, from informa¬ 

tion received or otheiwise, an officer in charge of a police-station has reason to 
suspect the commission of an offence which he is empowered under Sec. 150^^ to 
investigate, he shall forthwith send a report of the same to a Magistrate empower¬ 
ed to take cognizance of such offence upon a police-report, and shall proceed in 
person, or shall depute one of his subordinate officers *[not being below such 
rank as the f [State Government] may, by general or special order, presdribe in 
this behalf] to proceed, to the spot, to investigate the facts and circumstances 
the case, J[and, if necessary, to take measures] for the discovery and arrest of 
the offender: 

Provided as follows 

(a) Where local investigation dispensed with.—When any information as to 
the commission of any such offence is given against any person by 
name and the case is not of a serious nature, the offiv-;er in charge of a 
police-station need not proceed ui person or depute a subordinate offi¬ 


cer to make an investigation 

Section 156 — Note 8 (contd.) 

(23) Police submitting report under Sec¬ 
tion 169 that no case made out for sending 
\ip accused for trial — Magistrate has no 
power to call upon police to submit a 
charge-sheet but he may order further in¬ 
vestigation imder this section. AIR 1968 
SC 117 (124) — 1968 Cri LJ 97 = (1967) 
3 SCR 668 ** AIR 1969 Orissa 149 (150) 
= 34 Cut LT 1237 = 1969 Cri LJ 926 
•• 1969 Cr LJ 831 (832) = 1969 Raj LW 
213. 

[See also 1968 All Cri Rep 4S3 (488) = 
1968 All WR (HC) 783.] 

(24) Taking cognizance — Complaint to 
Magistrate — Magistrate forwarding it to 
police for investigation and report under 
Section 156 (3) — Action is not illegal as 
no ■ cognizance is taken. AIR 1962 Mad 
495 (496) = 1962 (2) Cri LJ 762 = (1962) 
2 Mad LJ 91. 

[See also AIR 1969 Ker 97 (98) = 1963 
Ker LT 547 = 1969 Cri LJ 482. (AIR 
1967 All 468 and 1968 Ker LT 57, Held 
no longer good law on another point in 
view of AIR 1964 SC 1541.)] 

(25) No writ of prohibition can issue 
against Inspector of Police, C. I D. having 
jurisdiction to investigate charges against 
the accused. AIR 1957 Mad 65 (Pr, 10) 
= 1957 Cri L Jour 205, 

(26) In all serious offences where the 
location of the place is material for the 
purpose of knowing and imderstanding the 
evidence of the witnesses with reference to 
the prosecution or the defence ca.-*'? as to 
the details of the incident which is the sul^ 
ject of the charge, a map of the scene of 
the offence and the surroundings showing 
all relevant and material details should al¬ 
ways be prepared and produced in the cas© 
by the person in charge of the investiga¬ 
tion. (1955) 8 Sau LR 301 (303) (DB). 

(27) Where the State Government extend¬ 
ed Sections 154, 161, 162, 163, 172 and 
173 of the Code to the “Calcutta Police and 
where Sections 165 and 167 had already 
been extended but the remaining sections 
of LThapter 14 remained unextended, the 


on the spot; 

Calcutta Police would find that in the ab¬ 
sence of an extension of Section 156 ffie 
extension of Sections 161, 162 and 172 had 
been useless and since their powers under 
the Calcutta Police Act had not been taken 
away they would have to continue to make 
their investigations into cognizable offences 
under that Aet. The investigation cannot 
be said to be under Chapter 14 of the 
Code. AIR 1958 Cal 341 (Frs. 9, 10) = 
1958 Cri L Jour 881 (DB) AIR 1958 
Cal 324 (Pr. 15) = 1958 Cri L Jour 865 
(DB). 

(28) Failure to make an investigati uJ* or 
its continuation in respect of the complaint 
that the accused himself had made R n t 
always destructive of the prosecuti<^n Kase, 
although in a proper case Such ma(tion 
might have the effect of rendering the pro¬ 
secution story untrustworthy and ciiVeJ« pe 
it in suspicion. (1965) 2 Law Rep 205 (214) 
(Mys) AIR 1965 Orissa 175 (180) = 
1965 (2) Cri LJ 520 (DB). 

SECTION 157 — SYNOPSIS 

1. Scope. 

2. “From information received.** 

3. “Or otherwise.’* ^ 

4. “He shall forthwith seiid^ a wporl 
. to a Ma^strate.** 7 

5. Effect of not sending the occurrence, 
report. 

6. “To investigate the facts and cir- 

ciunstances of the case.** > 

7. Object of investigatioa. 

8. Proviso (b). 

9. Who can investigate under this sec- 

tlOD* I ^ 

10. whether the occiureuce report is a 
public dociunent. 

11. Search without warrant by a su^ 

ordinate officer deputeff under sub¬ 
section (1). , 

12. Delay in investigation and duty of 
Court. 

13. Offences under ftevention of Cor¬ 
ruption Act. .'oVi: 
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(b) Where police-officer in charge sees no sufficient ground for investiga- 
tioo.—If it appears to the officer in charge of a police-station that 
there is no sufficient ground for entering on an investigation, he shall 
not investigate the case. 


(2) In each of the cases mentioned in clauses (a) and (b) of the proviso to 
sub-section (1), the officer in charge of the police-station shall state in his said 
report his reasons for not fully complying with the requirements of that sub-sec¬ 
tion, '[and, in the case mentioned in clause (b), such officer shall also fprthwith 
notify to the informant, if any, in such manner as may be precribed by the t[State 
Government], the fact that he will not investigate the case or cause it to be 
investigated.] 

[188a — S. 157; 1872 — S. 114, Para. 1, Ss. 116, 117; 1861 — Ss.. 135, 
136, 137.] 

[•] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 
1923), S. 32. 

[t] Substituted for ‘Provincial Government* by A. L. O., 1950. 

[t] Substituted for the words “and to take such measures as may be necessary**, ibid. 


Section 157 (contd.) 

1. Scope. — (1) The section provides the 
manner in which inyestigation is to be con¬ 
ducted where the commission of a cogni« 
zable offence is suspected and authorizes an 
officer in charge of a police-station not to 
investigate if he considers that there is no 
sufficient ^ound for such investigation and 
regulates his procedure in such cases. AIR 
1932 Lah 611 (612) = 33 Cri L Jour 912. 

(2) This section does not apply to the 
police in the town of Calcutta, AIR 1940 
Cal 97 (103) = 41 Cri L Jour 329 (DB) 
•® (1888) 15 Cal 595 (606) (FB). 

[See also AIR 1958 Cal 324 (Pr. 15) = 
1958 Cri L Jour 865 (DB) •• AIR 1958 
Cal 341 (Prs. 9, 10) = 1958 Cri L Jour 
881 (DB).] 

Also see S. 1 (2). 

(3) By itself Section 242 (l).,of the Com¬ 
panies Act,' 1956, does not divest a police 
officer of the jurisdiction conferred upon 
him by this section, to make investigation 
into a. conmlalnt of the commission of cog¬ 
nizable offences punishable under Ss. 406 
and 409 of the Penal Code, AIR 1957 
Mad* 65 (Pr. 16) = 1957 Cri L Jour 205. 


(4) Once the investigation is started by 
Police, Magistrate has no power to stop it 
and direct magisterial enqriiry. AIR 1970 
SC 786 (788). 

2. “From information received.** (1) 
*1116 words “from information received** re- 
to the information furnished and re¬ 
corded under Section 154. (1910) 11 Cri 

L Jour 201 (201) (DB) (Cal). 

[See AIR 1958 Andh Pra 37 (Pr. 15) = 
1958 CW L Jour 18 (DB).] 

(2) Even, where the Registrar of Joint 
Stock Companies acts in contravention of 
any statutory provisions, in preferring a com- 
plaint to the police^ that will not affect 
the Jurisdiction of the police officer to in¬ 
vestigate into a complaint of the commis¬ 
sion of cognizable offence. AIR 1957 Mad 
65 (Pr. 10) = 1957 Cri L Joujr 205. 


(3) Where on receiving information, a 
police officer suspects the commission of 
a cognizable offence the proper provision 
for taking action is under S. 156 or Sec¬ 
tion 157. As both the sections are in Chap. 
XIV an investigation thereunder would be 
covered by Section 172. AIR 1966 All 222 
(224) = 1966 Cri LJ 498 = 1964 All WR 
(HO 579. 

3. “Or otherwise.*’ — (1) Though ordi¬ 
nary investigation is undertaken on infor¬ 
mation received by a police officer, the re¬ 
ceipt of information is not a condition pre¬ 
cedent for investigation. It is clear from S. 157 
that, an officer-in-charge of a police station 
can start investigation either on information 
or otherwise. AIR 1964 SC 2*21 (223, 224) 
= 1964 (1) Cri LJ 140 = (1964) 3 SCR 
71. 

(2) The words “or otherwise” are wide 
enough to include every source of informa¬ 
tion other than that furnished and record¬ 
ed xuider Section 154. AIR 1915 Mail 312 
(313) = 15 Cri L Jour 622 (624) (DB). 

(3) Investigation may be commenced even 
when police are led to believe through 
tlieir own knowledge or by means of cre¬ 
dible though informal intelligence that a 
cognizable offence has been committed. 
AIR 1945 PC 18 (20) =s 46 Cri L To.ir 
413 = 71 Ind App 203 .= ILR (1945) 
Lah 1 = ILR (1945) Kar (PC) 89. 

(4) Where the police came to know of 
a complaint which had been made to a 
Ma^strate, such knowledge is sufficient on 
which they could proceed to investigate. 
AIR 1923 Pat 547 (549) = 24 CJri L Jour 
375. 


(5) See also the following case. AIR 
1920 All 562 (562) = 27 Cri L Jour 845. 

4. “He shall forthwith send^ a report. . .. 
to a Magistrate.** — (1) This section pro¬ 
vides for the making of a report by the 
police^ to the Magistrate before investigation. 
This is called, an “occurrence report,’^ 1899 
All WN 87 (89). 

(2) Under Section 157 it is obligatory 
on the police officer in charge of the police 
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Section 157 —- Note 4 (contd.) 
station to send forthwith a report of the 
Commisrion of the offence to the Magis¬ 
trate concerned. (1967) 8 Gui LR 350 
(352) (DB). 

(3) The object of the report under this 
section is to enable a Magistrate to have 
early information of every serious crime so 
that he may be in a position to act if 
necessary under Section 159. AIR 1931 
Pat 150 (151) = 32 Cri L Jour 638 (DB). 

(4) Report made to Magistrate as pres¬ 
cribed under Section 157 i — Not relevant 
under Section 35, Evidence Act — Evi¬ 
dence Act (1872), Sections 35, 67, 91 and 
157. AIR 1962 Guj 214 (217) = 1962 (2) 
Cri LJ 55 = (1962) 3 Guj LR 107 (DB). 

(5) Police officer delaying sending report 
to the Magistrate and proceeding upon a 
more detailed enquiry — Statements re¬ 
corded during such enquiry are statements 
recorded during investigation and are hit by 

Cr. P. C. AIR 1968 Mad 117 
^ 127 , 128) = 1968 Cri LJ 493 = (1968) 

1 Mad LJ 480 (DB). 

( 6 ) The provision of reporting the matter 
to the Magistrate forthwith makes it clear 

‘u * iji* u ® cognizable offences there 

should be no time lag between the recep- 
tion of the information about the commis- 
.sion of the offence and the recording of 
such information. AIR 1961 Ker 99 (103) 
= ^1960 Ker LJ 821 = (1961) 1 Cri LJ 

(7) The averment that the officer in charge 
ot a police station did not make a report 
to the Magistrate as required by S. 157 is 
one of fact and cannot appropriately be sworn 

application under 
Constitution. AIR 1968 All 
338 (340) = 1968 Cri LJ 1325. 

( 8 ) The duty enjoined on the police to 
report to Magistrate- any information of cog- 

absolute. AIR 1968 Cal 
407 (466) = 72 Cal WN 441 (SB). 

(9) The sending of a report to a con* 

cemed Magistrate is not a necessary condi¬ 
tion which ought to precede the starting of 
an mvestigation by a police officer, (1962) 

(1) Cri LJ 803 (806) (AP). ^ 

(10) Section 157 requires that the officer 
in charge of a Police Station should record 
the definite information he received about 
a comizable offence committed by the ac* 
cused then and there from the informant 

® report to the Magistrate. AIR 
1965 Ker 196 (198) = 1965 (2) Cri LJ 
215 = 1965 Ker LT 20. , 

Effect of not sending the occurrence 
leport. — ( 1 ) The section is mandatory and 
the sending of the occurrence report is a 
step which is an essential preliminary to 
an investigation. The failure to send such 
report is a serious neglect of duty and is 
likely to result in failure of justice, as it 
lays the police open to the suspicion of 
concocting false evidence. AIR 1953 J and 
K 3 (Pr. 9) = 9 J and K LR 18 = 1953 


iPat 150 = 

32 Cri L Jour 638, Rel. on.) AIR 10*11 
(ISl- 152) = 32 (^ri L JcTurlil 

[See also AIR 1958 All 584 (Pr 4) - 

994 1 “W 

X. 7^® omission to send a report under 
this section does not render the- Magistrate’s 
act of taking cognizance of that offence 

Iq /p" ***^ga** air 1950 

Kutch 59 (Pr. 5) = 51 Cri L Jour 1319. 

6. ‘To invesHgate the facts and drcum* 

stances of the case.” — (1) Police-crfficers 

very frequently hear from village gossip or 

receive anonymous petitions and deem it 

well to make a few preliminary enquiries 

^ to whether there is anything in what 

they have heard to render a formal investi- 

gation desirable. Such inquiries are not 

under this section. AIR 

}mas L Jour 622 

(D24/ (DB). 

(2) Receipt of every information does not 
start investigation — It commences only if 
some material step is taken in that 'toc- 

*^1 (76) = 1967 Cri 
LJ 565 = 4 Law Rep 528 (DB). 

(3) It is only after sending a report under 
this section to the Magistrate that the in- 

smarts and not till then. AIR 
1958 Bom 125 (Pr. 11) = ILR (1958) Bom 
96 = 1958 Cri L Jour 481 (DB). 

(4) Locking the door of the house of 
the accused and keeping guard over the 
house are within the powers of the police 

under this section. AIR 
1915 Lah 376 (377) = 16 Cri L Jour 551 
(552). 

(5) The section lays down some of the 
duties and none of the rights of an officer 
m charge of the police station. Hie Code 
does not grant to investigating officers a 
general overriding power to act in curtail* 
ment of the rights and liberties of tfie 
subjects for the purposes of investigation. 
AIR 1959 Bom 284 (Prs. 6, 18) = ILR 
(1959) Bom 852 = 1959 Cri L Jour 825 
(DB). 

(6) Police starting investigation in cases 
not covered by provisos (a) and (b) to Sec¬ 
tion 157(1) — Magistrate cannot under Sec¬ 
tion 159 suspend the police investigation 
and direct a Magisterial inquiry. • AIR 1967 
Pat 416 (420) = 1967 Cri LJ 1677 = 1967 
BLJR 411 (DB). 

(7) Under this secticAi it is the dilty of 
the police officer in charge of a police sta¬ 
tion to start investigation forthwim if from 
information or otherwise he has reason to 
suspect — The commission of an bognizable 
offence and submit a <diarg0-sheet as soon 
as it is brought to their knowledge tfiat a 
cognizable offence has been committed. ILB 
(1959) 9 Raj 671 (672). 

7. Object of investigation.-— (1) The ob¬ 
ject of investigation is to search for ihe 
truth and not to collect evidence to secure 
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158., Reports under Section 157 how submitted.—(1) Every report sent to a 
Magistrate under Section 157 shall, if the “[State Government] so directs, be 
submitted through such superior officer of police as the “[State Government], by 
general or special order, appoints in that behalf. 


Section 157 — Note 7 (contd.) 
a conviction. AIR 1933 All 314 (317) = 
34 Cri L Jour 689 (DB). 

8. Proviso (b).—. (1) The officer in charge 
of the police-station is given full discre¬ 
tion- whether or not to investigate the case; 
he is not boimd to act on the information, 
AIR 1924 All 535 (535) (FB) (1871) 16 
Suth WR (Cr Cir) 7. 

(2) Power to refuse to make investiga- 
tion does not authorise the officer in charge 
of the police-station to refrain from enter¬ 
ing ffie information in the station diary 
on the ground that he intends to launch 
only security proceedings. AIR 1957 Andb 
Pra 268 (Pr. 5) = 1957 Cri L Jour 826. 


Section 550, Criminal P. C. ^ Police officer 
taking part in such sei 2 nire or arrest ^ He 
is disqualified by Section 495 (4) in pro¬ 
secuting accused so arrested — Where a 
Circle Inspector who has taken part in the 
investigation of the offence under the Pro¬ 
hibition Act conducts the prosecution, the 
trial is vitiated. 1962 (1) Cri LJ 803 (807) 
= (1962) 1 Andh WR 104. 


10. Whether the occurrence report is a 
public document,^ (1) The occurrence re- 
port is not an act or record of acts of a 
public officer and is, therefore, not a public 
document. (1897) 20 Mad 189 (196, 205) 
^B) AIR 1931 Pat 150 (151) = 32 
Cri L Jour 638 (DB). 


(3) Under proviso (b) the police is 
given the power to refuse to investigate 
only those cases where no prima facie case 
has been made out. AIR 1961 All 169 
(171) AIR 1982 Punj 487 (490) = 1962 

(2) Cri LJ 633 = 64 Pun LR 396. (Investi¬ 
gation complete —— Undue and unexplained 
delay in putting up challan — Impression 
on mind of accused that object is to punish 
him before decision is possible.) 

(4) The practice of investigation being 
conducted by the same officer, who happens 
to be an ocular witness, is looked with 
disfavour. AIR 1968 All 290 (291) = 1968 
Cri LJ 1028. 

9. Who can investigate under this sec¬ 
tion.— (1) Three classes of officers can make 
an investigation of a crime— 

fl) the officer in charge of a police 
station; 

(2) an officer below the rank of such 
officer ^ the State Government may pre¬ 
scribe in this behalf under this section; 
and 

(3) Officers superior to an officer in charge 
of a police-station by virtue of Section 551. 
(1912) -13 Cri L Jour 305 (316, 317) = 
35 Mad 247 (SB). 

(2) No writ of prohibition can issue 
against Inspector of Police C. I. D. having 
jurisdiction to investigate charges against 
accuse^ AIR 1957 Mad 65 (Pr 10) = 
1957* Qi L Jour ^95. 

(3) Section 157 empowers the officer- 
m-charge of a policer-statipu to delegate 
^ .ovm powers of investigation to one of 

©0 

(4) Investigation in prohibition, case — 

it starts seizure of implements or 

®nfest of accused —- In such a case the 
aneit or seizure is not One in pursuance of 
W>. powers confecxed under Section 54 or 

tVoi. 7.) 3 A. M. 63 


11. Search without warrant by a siib- 
ordmate officer deputed under sub-section 
(U- —; (!) It was held under the Code of 
1861 that a police constable, deputed under 
the provisions corresponding to this section 
is not empowered to enter, without warrant, 
a house in search of property though he 
might do so in search of the person who 

^ cognizable offence. 
(1870) 7 Bom HCR (Cr) 50 (52) (DB). 

12. Delay in investigation and duty off 
Court. ^ (1) Delay in investigation causes 
serious prejudice to an accused person It 
gives time to witnesses, even those who 
may not be dishonest to bring their eW- 
dence into harmony with that of the others. 
It may also interfere with the preparation 

S-cr- ®i.r . m that an accused may feel 
^fficuJ^ m recalling what he was doing 

of the offence. AIR 1932 L^ 
345 (347) = 33 Cri L Jour 220 (DB). 

(2) When Acre is any delay in investi- 

® Court to enquire 
fully mto the circumstances of the delay 
consider its bearing upon the ease 
(1900) 2 Bom LR 1092 (10^) (DB). 

13. Offences under Prevention of Cor¬ 
ruption Art. — ( 1 ) Provisions as to regis- 

covem “vestigation of offences do 
govern al^ offences under the Prevention 

air 1968 Mad 117 
LJ 480" (DB) ^ 

n\ n- 158 — Note I 

6al 15 

Code relating to 
reglstratioil and investigation of an of»nr>A 
do govern ap of^ Wef^the 

Mad U 4ib ^ ^ 
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(2) Such superior officer may give such instructions to the officer in charge of 
the police station as he thinks fit, and shall, after recording such instructions ,on 
such report, transmit the same without delay to the Magistrate. 

[1882 — S. 158; 1872 — S. 117, Para. 2; 1861 — Nil.] 

[®] Substituted for ‘Provincial Government’ by A. L. O., 1950. 

159. Power to hold investigatiou or preliminary inquiry.—Such Magistrate, 
on receiving such report, may direct an investigation or, if he thinks fit, at once 
proceed, or depute any Magistrate subordinate to him to proceed, to hold a preli¬ 
minary inquiry into, or otherwise to dispose of, the case in manner provided in this 
Code. 

[1882 — S. 159; 1872 — S. 115; 1861 — S. 135.] 

160. Police officer’s power to require attendance of witnesses.—Any police- 
officer making an investigation under this Chapter may, by order in writing, re¬ 
quire the attendance before himself of any person being within the limits of his 
own or any adjoining station who, from the information given or otherwise, ap- 


SECnON 159 — SYNOPSIS 

1. On receiving such report.” 

2. Offence that can be investigated or 

inquired into. 

3. ‘Tf he thinks fit.” 

4. Depute any Magistrate subordinate 

to him to proceed to hold a preli¬ 
minary inquiry.” 

5. “Preliminary inquiry.” 

1. “On receiving such report.” — (1) The 

words “such report” mean the first infor¬ 
mation report submitted under Sec. 157, 
before investigation. They do not include 
the final report under Section 173 or the 
report submitted imder Section 202. (1900) 
4 Cal WN 351 (352) (DB) (1909) 10 

Cri L Jour 424 (426) (DB) AIR 1967 

Pat 416 (419) (DB), 

[See also (1913) 14 Cri L Jour 387 (388) 
(DB) (Cal) AIR 1917 Cal 593 (594) = 
18 Cri L Jour 13 (DB).} 

2. Offence that can be investigated or in¬ 
quired into. — (1) Under this section the 
powers of the Magistrate are confined to 
inquiry and orders regarding die offence to 
which the report relates. (1904) 1 Cri L 
Jour 539 (540\ 

3. “If he thinks fit.” — (1) A Magistrate 
having before him a police-report submitted 
to him under the provisions of Section 157, 
may determine, he thinks fit, either to 
take no further steps, or to take coCTizance 
of the offence under Section 190 (1) (b) or 
proceed under Section 203. (1878) 2 Weir 
119 (119). 

(2) This section does not empower a 
Magistrate. to restrain police investigation 
and order magisterial enquiry when the in¬ 
vestigation of a cognizable offence by ffie 
police is already proceeding. AIR 1949 
Lah 204 fPrs 9, 11) ODB^ AIR 
1970 SC 786 (788-789) •• 1969 AU WR 
(HC) 157 AIR 1967 Pat 416 (419, 420). 

4. *T)epute any Magistrate subordinate 
to him to proceed to hold a preliminary in¬ 
quiry.” — (1) A Magistrate who is deputed 
under the provisions of this section to hold 
a preliminary enquiry must do so in con¬ 
formity wim the cUrections under which 


he is empowered so to act. (1898) 2 Cal 
WN 702 (708) (DB). 

(2) The mere fact that the inquiry was 
not held by a particular officer as suggest, 
ed by the Magistrate in his order does, not 
make the submission of the charge-sheet 
on the part of the investigating police il¬ 
legal. AIR 1935 Cal 731 (732) = 87 Cri 
L Jour 139 (DB). 

(3) Statements made by a witness to a 
Magistrate at a test identification parade 
may be treated as plain previous statements 
made to such Magistrate functioning in dis¬ 
charge of duties imposed upon him under 
Section 159 rather than treat ffiose state¬ 
ments as having been made under S. 164. 
1961 (2), Cri ILJ 71 (75) (DB) (Cal). 

(4) Where, because in a complaint ffie 

S. D. O. is involved, the Superintendent of 
Police reports the matter to the District 
Magistrate, the District Magistrate has und^ 
Section 159, jurisdiction to stop the investi- 

ation and direct an enquiry to be made 
y a senior officer above the rank of the 
S. D. O. ILR (1962) Cut 830 (833, 834) 
= 29 Cut LT 164. v 

,[But see AIR 1970 Orissa 107 (108).] 

5. “Preliminary inquiry”. — (1) The ex¬ 
pression “preliminary inquiry” used in tiiis 
section refers to an enquiry that may ^ 
made just after the receipt of ffie Magis¬ 
trate of the report under Section 157. AIR 
1922 Mad 40 (41) pB). 

(2) On receipt of the report of ^ preli¬ 
minary enquiry, die Magistrate should pro¬ 
ceed in the same way as he would deal 
with ft report rec^ved hrom a policyPfficef. 
f03) 30 Cal 923 (92^ (DB). ‘ 

SECTION 160 — SYNOPSIS 

1. “Power lb require attendance.” 

2. “Any police-officer making an in¬ 

vestigation.” f 

S. “By order in writing.” 

4. Who can be summoned under tills 

section.. 

5. Service of order in writing. i "‘ 

6. Police cannot summem ^eduction 

documents. 
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pears to be acquainted with the cucumstances of the rase; and such person shall 
attend as so required: 

[Provided that no male person under the age of fifteen years or woman shall 
be required to attend at any place other than the place in which such male person 
or woman resides.] 

[1882 — S. 160; 1872 — S. 118; 1861 — S. 144.] 

[*] Added by the Code of Criminal Procedure (Amendment) Act, 1055 (XXVI of 1955) 

S. 21 (1-1-1956). 


Section 160 —- Synopsis (contd.) 

7. “Before himself.’" 

8. “Such person shall attend.” 

9. Effect of disobedience of summons. 

10. Power of District Magistrate. 

11. Proviso. 

% 

1. Power to require attendance. — (1) 
This section alms at securing the attendance 
of persons who would supply the neces¬ 
sary information in regard to the commis¬ 
sion of an offence and who would be exa¬ 
mined as witnesses in the enquiry or trial 
to be held in regard to the said offence. 
AIR 1929 Nag 17 (20) = 30 Cri L Tour 
258 (FB) ri881) 7 Cal 121 (126) (FB)j 

(1968) 9 Guj LR 187 (190). 

(2) The intention of the Legislature is to 
provide facility for the, police to obtain 
evidence with regard to the crime which 
is being investigated.. (1884) 7 Mad 274 
(275) (FB) (1900) 27 Cal 295 (302) (DB). 

(3) Section 160 has been introduced more 
in the^ interest of the police against whom 
allegations of mal-practices in respect of 
women and children of tender age are 
made. 1960 Ker LJ 563 = 1960 Ker LT 
1 (10) (SC) 

(4) This section does not apply to the 
police in Calcutta. AIR 1940 Cal 97 (103) 
= 41 Cri L Jour 329 (DB). 

“Any police-officer making an investi¬ 
gation.’" — (1) If a Head Constable who is 
not making an investigation under this 
chapter summons a witness, the witness is 
not bound to obey the order and his dis¬ 
obedience will not be punishable. (1889) 
16 Cal 349 (354, 355) (DB) 1885 All 
WN 43 (44). 

3. “By order in writing.** — (1) Disob^ 
dience of a mere verbal order is not punish¬ 
able. AIR 1940 Nag 186 (189) = 41 Cri 
L Jour 757 1896 Rat 850 (851) (DB). 

(2) Where a constable without an order 
in writing made by the investigating officer 
asks a person to accompany him, he does 
not act in the discharge of his duty and 
an assault by such person on the constable 
is not an offence under Section 353 of the 
Penal Code. AIR 1918 Nag 137 (137) = 
20 Cri L Jour 48. 

(3) Absence of an order in writing, thou^ 
no doubt an kre^larity justifying the fail- 
Vl® refusal or the persons ordered to 
obey toe order, will have no effect at 

if such irregularity has been waived by 
them. AIR 1940 Nag 186 (189) = 41 
Cri L Jour 757. 


(4) ’Order ^ in writing" contemplated by 
this section is an order addressed to a per¬ 
son whose presence is required. AIR 1954 
Kutch 25 (26) = 1954 Cri L Jour 1060. 

4. Who can be summoned under this sec¬ 
tion. ^— (1) The words "any person"" must 
be given their plain meaning and includes 
a person, who may become the accused. 
AIR 1939 PC 47 (51) = 40 Cri L Jour 864 

AIR 1940 Nag 186 (189) = 41 Cri L 
Jour 757. 

(2) “Any person’" includes also a suspect 
for he may appear to be as much acquaint¬ 
ed with the circumstances of the case as 
a probable witness. AIR 1954 Kutch 25 
(26) = 1954 Cri L Jour 1060. 

(3) It is not necessaiy that the police 
should have summoned a person under this 
section in order to examine that person, 
^y one who is present at the time of 
investigation, if acquainted with the circum¬ 
stances of the case, may be examined though 
not summoned. AIR 1930 Pat 510 (512) 
= 31 Cri L Jour 1123. 

5. Service of order in vmting. — (1) Sec¬ 
tion 72 applies only to summonses issued 
by a Court of justice and not to orders 
issued by the police-officers investigating 
under this chapter, AIR 1918 Mad 815 
(816) = 18 Cri L Jour 733 (734). 

6. Police cannot summon production of 
documents. — (1) This section does not 
authorize the police-officer to summon a 

production of documents. 
(1902) 4 Bom LR 644 (645) ^B). 

7. “13 ore himself.” — (1) The order to 

attend m^t be to appear before the police- 
^cer who is ma|cing the investigation. 
Xous, a police-omcer cannot order a person 
to appear before a Magistrate so that the 
Magistrate may record that person's state- 
SeSx Section 164, (1889) Rat 468 

8. “Such person shaB attend.” _ (1) 

mere an order in writing by the police- 

pffiwr, the attendance of a person, 

is aisobeyeo, the only course is to prose- 
^te that person for such disobedience. 
There « no provision of law empowering 

*9 compel that person to attencf 
0867) 7 Suto WR (Cr) 8 (5) (DB) •• (1902) 

fsS^WDB? Rat aw 

. (2) Even* a District Magistrate cannot 
K fproduo- 

^"Caf 3^0 
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161. Examination of witnesses by police.—(1) Any police-officer making an 
ins'cstigation under this Chapter ®[or any police-officer not below such rank as the 
ti^tate Government] may, by general or special order, prescribe in this behalf, 
acting on the requisition of such officer] may examine orally any person supposed 
to be acquainted with the facts and circumstances of the case. 

(2) Such person shall be bound®] to answer all questions relating to such 
case put to him by such officer, other than questions the answers to which would 
have a tendency to expose him to a criminal charge or to a penalty or forfeiture. 


Section 160 — Note 8 (contd.) 

(3) The police-olficer cannot himself 
arrest and detain him in custody. If he 
does so, he may become liable for an 
ciFence of wrongful confinement, (1886) 
2 Weir 121 (121, 122) (DB). 

(4) It will not amount to an offence of 
wrongful confinement if the person is mere¬ 
ly t^en to the police-station and asked 
to wait till the Sub-Inspector saw him. 
AIR 1930 Ouclh 505 (506). 

(5) The High Court of Calcutta has point¬ 
ed out that where women bave to be exa¬ 
mined, the examination can be <^ne at 
their residence and that it is not advisable 
to take them to the police-station. The 
proviso added to the section by the Amend¬ 
ing Act 26 of 1955 gives effect to this 
view. (1905) 2 Cri L Jour 51 (53) (DB) 
(Cal). 

9. Effect of disobedience of summons. 

(1) A person who fails to attend on being 
served with an order under this section 
will be liable to be prosecuted under S. 174 
of the Penal Code. But the following 
conditions under this section be fulfilled 
namely— 

(1) that the police-officer should be in¬ 
vestigating an offence, and 

(2) that the order should be in writing. 

(1889) 16 Cal 349 (354, 355) (DB) (1885) 
All WN 43 (44) (1895) 1 Weir 86 (86). 

(2) A summons which, although it speci¬ 
fics tlie place and the day at and on vmich 
the attendance of the person is required, 
omits any reference whatever to the time 
of the day at which the attendance is’re¬ 
quired cannot be the basis of prosecution 
under Section 174 of the Penal Code if it 
is not complied with. AIR 1948 All 137 
(138) = ILR (1947) All 848 = 49 Cri L 
Jour 109. 

(3) A person refusing to attend cannot 
be convicted under Section 186 of the 
Penal Code. 1896 Rat 850 (851) (DB). 

(4) Section 177 of the Penal Code will 
not apply to statements made by persbns 
to the police, (1869) 12 Sulh^WR (Or) 23 
(24) (DB). 

(5) A refusal to receive a notice or sub¬ 
poena under this section is not an offence 
punishable under Section 173 of the Penal 
Code, AIR 1926 All 304 (304) AIR 
1918 All 409 (410) = 19 Cri L Jour 746. 

(0) The powers of the police making an 
Investigation under Ch. XIV to summon 
witnesses under Section 160, cannot be in¬ 


voked for any investigation or enquiry in 
respect of a proceeding under Section 145, 
which is one of the sections in part IV 
dealing with prevention of offences. AIR 
1968 Mad 225 (^5) = 1968 Cri LJ 760 
= 1967 Mad L\V (Cri) 173. 

10. Power of District Magistrate. — (1) 
A District Magistrate cannot interfere (ex¬ 
cept by way of suggestion and advice) with 
the exercise of discretion given to the police 
officer under this section to summon a wit¬ 
ness to appear before him. 1878 Rat 133 
(133,134) (DB). 

11. Proviso. — (1) The proviso to Sw- 
tion 160 is obviously intended merely as a 
safeguard against the misuse of the powers 
of the Police Officers during the course of 
the investigation. The proviso can only bo 
treated as directory and caimot be treated 
as mandatory. 1959 Ker LT 709 (752) 
(DB). 

SECTION 161 — SYNOPSIS 

1. Scope and object. 

2. "Any police-officer” — Sub-seo- (1). 

3. "May examine orally.” 

4. Record of statements. 

5. Statements. 

6. "Any person supposed to be ac¬ 

quainted with the facl^ and dr* 

cumstances of the case.” 

7. "Shall be bound to answer” — Sub¬ 

section (2). 

8. Statements of witnesses under thl? 

section — Privilege. 

9. Refusal to answer. 

1. Scope and object. — (1) The examina¬ 
tion contemplated by this section is not of 
a judicial character .and need not be 
presence of the accused or his agents. (1906) 
4 Cri L Jour 79 (81) = .33 Cal 1023 (DB). 

(2) The section applies only to investi¬ 
gations made under this ch^ter, i e., 
fating to the commission ot offences and 
not to merely ffireatened or contemplated 
offences. AIR 192a Mad ^1 (522^ 523) 
(DB). 

(3) The section must be read in its pro¬ 
per context along with the other ptovwions 
of this chapter including Section 167. Thus 
ffie section cannot be invoked for detainmg 
a person in police custotfy wittiout comply¬ 
ing with tiie provisions of Section 167. AIR 
1945 Nag 8 (17) = ILR (1945) Nag 6 
(DB). 

(4) It is doubtful whether an inquest' re¬ 
port under Section 174 would fall under 
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1[(S) The police-officer may reduce into writing any statement made to him 
in the course of an examinatiou under this section, and if he does so he shall make 
a separate record of the statement, of each such person whose statement he re> 

cord5.]$ 

[1882 — S. 161; 1872 Ss. 118, 119, Paras. 1, 2 and S. 121; 1861 — 
S. 145.] 

[“] These words- were inserted by the Code of Criminal Procedure (Amendment) Act, 
1923 (XVIII of 1923); S. 33. 

[t] Substituted for Trovincial Government' by A. L. O., 1950. 

[f] Added by the Code of Criminal Procedure (Amendment) Act, 1945 (II of 1945), 
S. 2. 

[§] By its Notification No. 577J dated 25-1-1956 as amended by Notifn. No. 1384J 
_dated 24-2-1958 issued under S. 1 (2) of this Code, the State Government of 
West Bengal has extended S. 161 to the Commissioner of Police and the police 
in the town of Calcutta: see Cal. Gaz., 9-2-1956, Pt 1, page 463 and ibid, 6-3- 
1958, Pt. I, pag€^640. 

[®t] See Article ^0 (3) of Constitution of India, as well. 


Section 161 — Note 1 (contd.) 

this section. AIR 1933 Cal 861 (803) = 

35 Cri L Jour 530 (DB). 

(5) This section ai^ the next Section (162) 
in effect contain legislative safeguards to 
protect an accused from over-zealous action 
of the police and so the non-compliance 
with their provisions cannot be lightly treat¬ 
ed. AIR 1953 Bhopal 21 (23) = 1953 Cri 
L Jour 990. 

(6) Whether the statement is a first in¬ 
formation report or is one recorded under 
Section 161 after investigation and is there¬ 
fore hit by Section 162 depends on the 
pure question of fact as to when the in¬ 
vestigation started. AIR 1958 Mad 368 
(Prs. 29, 32) = 1958 Cri L lour 906 
AIR 1960 SC 391 (395) = 1960 Cri LJ 532. 

(7) Copies of the statements recorded 
under sub-section (3) and not the transla¬ 
tions of the record, of all persons whom 
tile prosecution proposes to examine as its 
witnesses must be riimished to the accused 
before the commencement of the inquiry 
itself. Am 1957 Ktad 508 (Prs. 4, 5, 7. 9) 
= ILR (1957) Mad 482 = 1957 Cri L Jour 
868 (DB). 

(8) Object of supplying copies of state¬ 
ments and reports to accused is to keep ac¬ 
cused fully imormed. 1970 Cri L Jour 558 

(Raj). 


2. ''Any ^Uoe-officer” — Sub-section (1). 

(1) An inspector of the provincial crimi¬ 
nal investigation department is, for the pur¬ 
poses of this section, a police-officer investi. 
gating within a local area extending over 
the whole province. (1912) IS Cri L Jour 
805 (816, 317) = 35 Mad 247 (SB). (See 
contra ^ Per Sankaran Nair, J.) (1912), 

13 Cri L 'Jour 352 <362), » 35 Mad 897 
(FB). 


(2) Altiiou^ InvesHgatlon of offences 
tmdw Section 5-A, Prevention of Corruption 
Act by Dy. S. P. is illegal, it does not ren¬ 
der statement of witnesses recorded there¬ 
in illegal and hence witnesses resiling from 


such statements can be cross-examined. 
Am 1968 SC 1323 (1325, 1326) = 1968 
Cri LJ 1505 = (1969) 1 SCJ 300 

AIR 1969 All 503 (504) = 1969 Cri LJ 
1217 = 1968 All Cri R 357. 

3. “May examine orally." — (1) The mere 
fact that a witness does not readily come 
forward immediately after the investigation 
begins is no reason to discredit bis testi¬ 
mony. AIR 1931 Lah 529 (530) = 82 Cri 
L Jour 1032 (DB). 

(2) The police-officer should not extract 
information by using force; such evidence 
is useless. AIR 1916 All 360 (360) = 17 
Cri L Jour 351 (352) •• Am 1966 SC 1786 
(1787) = (1967) 2 SCJ 94 = 1966 Cri LJ 
1498 Am 1964 SC 33 (38) = 1964 (1) 
Cri LJ 16 = (1964) 3 SCR 742. 

(3) The section gives a* discretion to the 
police-officer to examine a witness orally. 
But there is nothing in this section or any 
other section of the Code to indicate that 
a person not examined at all in the course 
of investigation cannot be cited as a wit¬ 
ness for the prosecution at the trial. AIR 
1952 Orissa 289 (300) = ILR (1952) Cut 
109 = 1952 Cri L Jour 1533 (DB) 

AIR 1965 Guj 246 (246) = 1965 (2) Cri 
LJ 497 = (1964) 5 Guj LR 981 AIR 
I960 Andh Pra 367 (368) = 1960 Cri LJ 
887. 


4. Record of statements. — (1) Police 
officer seizing documents written by accus¬ 
ed and others in course of investigation —« 
Documents cannot be said to be statements 
recorded under Section 161, and are not 
inadmissible in evidence, (1903) 2 Cri LI 
545 (540) == (1982) 1 Andh LT 57 . 

(2) A^ police-officer is not bound under 
sub-section (^ of this section to record the 
statements of witnesses examined by him 
dt^g the course of investigation. The 
sub-section nrohibits the recording of state¬ 
ments in a boiled fonn. Tbe e^ct of the 
am^dmcnt is to abolish the practice of re. 
cordiag joint statements v^ch are Uncap- 
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OBJECTS AND REASONS 

“Clause 161—We have amended this clause by reverting to the law as it stood under 
the Codes of 1861 and 1872. Under those Codes a person examined by the Police-Offi* 
cer was bound to answer all material questions, but was not liable to lae prosecuted for 
giving false evidence in respect of his answers under S. 193 of the Indian Penal Code (see 
I L. R, 7 Cal 121 (FB) and 10 Cal 405). It seems to us unfair that a man should be 
liable to be convicted of giving false evidence on the strength or by the aid of a state¬ 
ment supposed to have been given to a Police-officer, but which is not given on oath, 
which has not been signed, and which he has had no opportunity of verifying. Sudi state¬ 
ments may be hurriedly taken down as rough notes, the police-officer is not trained in 
taking evidence, and the notes are often faired out by another officer. They bear no 
resemblance to depositions, and ought to have no weight as such attached to them. Wo 
are aware that there are inconveniences in abolishing the direct liability for giving false 
evidence to the police, but the balance of expediency seems us to be in favour of die 
old law. The provisions of Sections 202 and 203 of the Indian Penal Code appear to us 
to afford a sufficient safeguard against false information.” — S. C. R. 1898. 


Section 161 —- Note 4 (contd.) 
able of use as the statement of any indi¬ 
vidual witness. AIR 1950 Cal 565 (Pr. 2) 
(DB) AIR 1955 Mad 303 (303) = 1955 
Cri L Jour 817 (2) AIR 1954 Mys 81 
(86) = ILR (1953) Mys 625 = 1954 Cri 
L Jour 905 (DB) AIR 1950 Cal 363 (364) 
= 51 Cri L Jour 1307 (DB) AIR 1953 
Bhopal 21 (23) = 1953 Cri L Jour 990 
AIR 1953 Vindh Pra 38 (39) = 1953 Cri 
L Jour 1193 AIR 1952 Mad 821 (824) 
= 1953 Cri L Jour 29 (1951) 55 Cal 

WN 398 (399) (DB) AIR 1949 Nag 260 
(261) = ILR (1949) Nag 379 = 50 Cri 
L Jour 669 (DB). 

[But see 1964 All WR (HC) 307 = 1964 
AH Cr R 211.] 

(3) Investigating officers should comply 

with the mandatory provisions of this sub¬ 
section. A failiu-e to do so very often re¬ 
sults in the earlier statements of these wit¬ 
nesses not being made available to the ac- 
cused and the Court is not in a position 
to test the veracity of these witnesses. AIR 
1952 Bhopal 8 (12) = 1953 Cri L Jour 
692 1951-1 Mad L Jour 430 (430, 431). 

[See also AIR 1954 Orissa 49 (50) = 
ILR (1953) Cut 428 = 1954 Cri L Jour 
306 (DB).] ■' 

(4) The failure to observe the mandatory 
revisions of Section 161 (3) would not ex 
ypothesi render the trial illegal, unless and 

until substantial prejudice is disclosed The 
question whether it would vitiate die trial 
must depend on the facts of each case. 
AIR 1956 Andhra 199 (Pr. 10) = ILR 
(1956) Andhra 213 = 1956 Cri L Jour 
1183 (DB) (1968) 1 Andh WR 94 = 
1968 Mad LJ (Cri) 75 1959 Ker LR 1288 

= 1960 Ker LT 303 (305). 

(5) The fact that tiie statements of the 
witnesses have been recorded in a boiled 
fonn will not make the evidence of these 
wtnesses inadmissible at the trial, thou^ 
it may become relevant for considering their 
credibility. AIR 1950 Cal 363 (364) = 
51 Cri L Jour 1307 (DB) AIR 1956 SC 
238 (240, 241) s 1956 Cri L Jour 441, 




(AIR 1946 Nag 173 = ILR (1946) Nag 
126 = 47 Cri L Jour 851 and AIR 1936 
Nag 249 = 38 Cri LJ 936, Overruled.) 

AIR 1954 Orissa 49 (50, 51) = ILR 
(1953) Cut 428 = 1954 Cri LJ 306 (DB). 

[See also AIR 1955 Mad 512 (512) = 
1955 Cri L Jour 1200. (AIR 1955 Mad 303= 
1955 Cri L Jour 817 (2), Dissented from.) 

AIR 1949 Nag 260 (262) = ILR (1949 
Nag 379 = 50 Cri L Jour 669 (DB).] 

[But see AIR 1955 Mad 303 (304) =- 
1955 Cri L Jour 817 (2).] 

(6) The fact that the statements of some 
of the witnesses were recorded in English 
and not in the language of witnesses is not 
sufficient t<T vitiate the trial of the accused 
unless some prej'udice is shown to have 
been caused to the accused by such irregu¬ 
larity. (1960) 2 Ker LR 329 (341) (DB). 

(7) The non-observance of the provisions 

of this section will not make the trial ir¬ 
regular if the accused does not make any 
request for copies of statements to the 
police. AIR 1952 Cal 621 (626) = 1952 
Cri L Jour 1427 (DB). . 

(8) If witnesses whose statements were 
not separately recorded during the investi¬ 
gation did not say anything that is quite 
material to the prosecution case and the 
exclusion of their testimony would not, in 
any way, affect the merits of ffie case, 
the breadi of the provisions of Sec. 161 
would not lead to the quashing of the 
conviction, as it could not be said ffiat 
the principles of natural justice were in any 
way violated. AIR 1956 Andh Pra 199 
(Pr. 10) = ILR (1956) Andhra 213 = 1956 
Cri L Jour 1183 (DB), 

(9) For important criminal cas^, it is^ 
duty of the police, to reduce to writing 
the statements of eye-witnesses. AIR ’ 1955 
M^pur 21 (28) = 1955 Cri L Jour 705 

AIR 1964 AU 481 (484) = (1964) 2 Cri 
LJ 497 1964 All WR (HC) 307 (307). 

(hregularity caused by foilure to record 
statement of important witnesses is curable 
under Section ^7 in absence of prejiidice 
to accused.) •• AIR 1960 Andh Pra 545 
(550) = 1960 Cri LJ 1402. (It is true that 
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Section 161 — Note 4 (contd.) 

this section gives the investigating officer 
discretion to record the statements of wit¬ 
nesses but this discretion is to be exercised 
soundly and not arbitrarily or capriciously,) 

(10) The provisions of Sections 164 and 
364 do not apply to the statements record¬ 
ed under this section. (1892) 15 All 12 
(13) (DB) **» 1896 Pun Re (Cr) No. 7. p. 18 
(19) (DB). 

(11) If the poIice-ofiBcer does reduce into 
writing any statement made under this sec¬ 
tion, he does so in his official capacity. (’97- 
01) 1 Upp Bur Rul 29 (30). 

(12) Sub-section (3) is only intended to 
hit at the practice of writing against Ae 
names of certain witnesses after the first 
that they corroborated the statements of 
die earlier witness, and does not require 
that the investigating officer should record 
verbatim what the various witnesses tell 
him, AIR 1948 Mad 23 (25) = 48 Cri 
L Tour 973 = ILR (1948) Mad 57 
(DB) AIR 1955 Mad 303 (303, 304) = 
1955 Cri L Jour 817 (2) AIR 1954 Mys 
81 (86) = ILR (1953) Mys 625 = 1954 
Cri L Jour 905 (DB). 

[But see AIR 1960 Andh Pra 160 (163, 
164) = 1960 Cri LJ 311 = 1959 Andh 
LT 908 (DB).] 

(13) There is no special rule or direction 
provided in the Code affording guidance 
for police officers in recording statements of 
witnesses and usually what is done is that 
when a succeeding witness gives practically 
an identical story as to what a previous 
witness has stated it is a matter of common 
knowledge that the words used by the police 
officer would be similar or identical. The 
evidentiary value of the record is not there¬ 
by affected. AIR 1957 SC 623 (Pr. 7) = 
ILR (1957) Punj 1668 = 1957 Cri L Jour 
1009. 

(14) Section 161 (3) does not prevent a 
Police Officer, from making just a few jot¬ 
tings for refreshing his memory. The mere 
fact that such jottings were destroyed will 
not vitiate a trial so long as it is not part 
of the statements reduced to writing at the 
police station, which alone will be relevant 
for purpose's of Section 161 (3). AIR 1967 
Mad 428 (427) = (1967) 1 Mad LJ 366 = 
1967 Cri LJ 1644. 

(15) So far as the record of statements 
elsewhere than in the case-diap' are con¬ 
cerned, their contents may consist of rough 
notes or "scribblings” not intended to be 
a record but intended for the police offi¬ 
cer’s oVm information or they may consist 
of either any intelligible substance of the 
statements or the statements in full. 1956 
Andh WR 406 (DB). 

(16) . Where die statements of witnesses 
h&ve been recorded in contravention of the 
provisions of this sub-section, it is the duty 
of the fudge-to warn the jury as to the 


danger of accepting these witnesses as wit¬ 
nesses of truth. He should tell the jury 
that it is open to them if they thought 
proper, to disbelieve them on the assump¬ 
tion that their statements if properly re¬ 
corded might have contradicted their evi¬ 
dence in Court. AIR 1952 Assam 169 
(171) = 1952 Cri L Jour 1663 (DB) 

AIR 1956 Assam 125 (Pr 7) = ILR (1956) 

8 Assam 76 = 1956 Cri L Jour 972 (DB) 
AIR 1955 Assam 226 (229) = 1955 Cri 
L Jour 1470 (DB) AIR 1951 Cal 212 
(Pr 8) = 51 Cri L Jour 1581 (DB) 

AIR 1950 Cal 363 (365) = 51 Cri L Jour * 
1307 (DB). 

(17) Where a person's name was not in¬ 
cluded in the police report submitted 
under Section 173, nor his statement fur¬ 
nished to the accused there is nothing in 
the law that prevents the prosecution from 
producing or the Court from examining 
such a person as a witness in the case, 
AIR 1959 Cal 170 (Pr 8) = 1959 Cri L 
Jour 318 (DB) AIR 1968 Andh Pra 
236 (237, 238) =: 1968 Cri LJ 1035 = 
(1967) 2 Andh WR 194. (AIR 1956 Mad 
592, Dissented from.) AIR 1966 Orissa 
102 (104) = 1966 Cri J.J 568. 


(18) Omission by witness to mention 
particular fact in statement recorded under 
Section 161 is not a contradiction under 
Section 162 nor can it by implication be 
deemed a part of statement under Sec¬ 
tion 161 when he is not questioned about 
it. AIR 1962 All 582 (584) = 1966 (2) 
Cri LJ 722 = 1962 All LJ 639 (DB). 

5. Statements, — (1) Statement made to 
police cannot be taken as substantive evi¬ 
dence. (1965) 69 Cal WN 764 <765) ®* 
1968 Cri LJ 996 (999) (Guj). 

[But see 1964 All WR (HC) 523 (524) 
= 1965 All Cri R 383.] 

(2) Recovery memo of personal search 
signed by witnesses does not amount to 
statement of police within the meaning of 
this SecKon. (1903) 65 Punj LR 745 
(746) (DB). 

(3) Police during investigation ought not 

to rnake witnesses sign their statements _ 

Signing though improper does not make 
them inadmissible. 1961 MPLJ 1275 
(1279) (DB). 


(4) It IS not illegal, though unnecessary, 
for a police-officer after recording a state¬ 
ment under this section to obtain the sig¬ 
natures of persons present at the time other 
than the person making the statement to 
authenticate his record of such statement 
as witnesses. (1892> 15 All 12 (14) (DB). 

(5) Obtaining the signature of the person 
makmg the statement is expressly ^rbid- 
den: See Section 162. 


(6) Report made by deceased at police 
station — Being dying declaration ■ can be 
made before investigation and used as sub¬ 
stantive evidence hence it is not hit by 
the s^tion. AIR 1968 All 83 (86) = 
1968 Cri LJ 227 = 1967 All Cri R 242 


1000 [S 161 N 6-9] 


[The Code of] Criminal Procedure, 1898 


Section 161 Note 5 (contd.) 

AIR 1960 Punj 310 (311) = 1960 Cri 
LJ 851. 

(7) Committing Magistrate has jurisdic¬ 
tion to consider and use the statement, 
recorded under this section for committing 
or discharging the accused imder Sec¬ 
tion 207-A Cr. P. C. AIR 1966 Him Pra 
11 (12) = 1966 Cri LJ 20. 

6. “Any person supposed to be ac¬ 
quainted with the facts and circumstances 
of the case.’’ — (1) The- words “any per¬ 
son” are quite general and would include 
accused persons also. AIR 1932 Mad 391 
(399. 401) = 33 Cri L Jour 418 (FB) 

AIR 1939 PC 47 (51) = 40 Cri L Jour 
364 AIR 1940 Nag 186 (189) = 41 Cri 
L Jour 757 AIR 1960 All 1 (18) =: 
1959 All LJ 651 = 1960 Cri LJ 1 (FB). 
(Reversed on another point in AIR 1960 
SC 1125.) 

(2) It is only a person believed to be 
acquainted with the facts and circumstan¬ 
ces of the case that may be examined 
under this section. The purpose of exa¬ 
mination under this section is to obtain evi¬ 
dence preliminary to arrest. If the police 
have sufficient evidence to arrest a person 
tliey should not proceed under this sec¬ 
tion. (1900) 27 Cal 295 (297. 302) (DB). 

(3) A police-officer is not authorized to 
summon a person and ask his opinion as 
a “jury man;’’ the person so concerned is 
not bound to answer the question. 1875 
Rat 92 (92) (DB). 

(4) A person can be examined under 
this section only in respect of question 
relating to the case i.e., with regard to the 
offence •investigated. 1875 Rat 92 (92) 
(DB). 

(5) A person who stood as surety for an 
accused person whose appeal was pending 

High Court cannot be examined as 
to the whereabouts of the accused who ab¬ 
sconded after the dismissal of the appeal. 
1885 All WN 43 (44). 

7. “Shall be bound to answer” — Sub¬ 
section (2). (1) The words “shall be 

bound to answer all the questions” did not 
constitute an express provision of law to 
state the truth. (’81) 7 Cal 121 (126) 
(FB) 23 Mad 544n (546n) (DB) 
(1913) 14 Cri L Jour 302 (302) = 6 Sind 
LR 277 (DB) AIR 1917 Low Bur 12 
(14) = 18 Cri L Jour 844 (846) AIR 
1960 All 623 (625) = 1960 All LJ 109 
= 1960 Cri LJ 1296. 

(2) Though opening words of Sec. 161(2) 
do make it a compiling provision, the ex¬ 
ception provided therein sufficiently safe¬ 
guards position of persons answering ques¬ 
tions put to them by investigating officer 
as they are not boimd to give any answer 
which may have a tendency to expose 
them to criminal charges or to penalty or 
forfeiture. AIR 1960 All 1 (18) = 1959 
All LJ 651 = 1960 Cri LJ 1 (FB). (Re- 


another point in AIR I960 SC 

^ (3) A person making a false statement 
m answer to questions under this section 
cannot be convicted of an offence under 
Section 193 of the Penal Code. (1908) 7 

Bur 82 (82) = 18 Cri L Jour 98 (98). 

"^11^ 1^33 Rang 119 (119) = 
34 Cri L Jour 781.] ^ ' 


(4) Person making a false statement can¬ 
not be convicted of an offence under Sec- 
rion 203 of that Code. (1910) 11 Cri L 
Jour 438 (438) (All). 

(5) Person making a false statement can¬ 
not be convicted under Section 211 of the 
^nal Code. (1902) 1 Weir 193 (194) 
iDB) (1908) 31 Mad 506 (508) = 9 Cri 

<1909) 9 Cri L Jour 
170 (177) = 32 Mad 258 (FB) ** AIR 
1932 Mad 24 (24) = 33 Cri L Jour 173. 

(6) Section 177 of the Penal Code does 

not apply to the case as it .alludes to in¬ 
formation being bound to be given by 
landholders etc., and not to the case of 
any person who is examined by the police 
under this section. AIR 1935 Rang 97 
(98) = 37 Cri L Jour 9 (1869) 12 Suth 

WR (Cr) 23 (24) (DB). 


(7) A person making a false answer to 
a question under this section cj»n be pro¬ 
secuted under Section 182 of the Penal 
Code. AIR 1933 Pat 555 (555) = 34 Cri 
L Jour 1216 AIR 1929 Pat 4 (7) = 30 
Cri L Jour 177 (DB) 1877 Rat 124 
(126) (DB) AIR 1936 Sind 94 (97) = 
37 Cri L Jour 870 (DB). 

[See however AIR 1937 Rang 232 (233) 
= 38 Cri L Jour 980.] 

[But see AIR 1914 Lah 360 (360) = 15 
Cri L Jour 650 AIR 1935 Rang 97 (98) 
= 37 Cri L Jour 9.] 


(8) A witness is not compelled to ans¬ 
wer questions which woiild expose him to 
a charge of defamation. AIR 1948 Nag 
243 (243) = ILR (1947) Nag 899 = 49 
Cri L Jour 322. 

8. Statements of witnesses under the 

section — Privilege. — (1) A statement 
made in answer to questions put by a 
police-officer under this section in the 
course of investigation is privileged and 
caimot be made me foundation of a charge 
for defamation. 1938-1 Mad L Jour 810 
(812, 813) (1893) 16 Mad 235 (238). 

[See however AIR 1948 Nag 243 (243) 
= ILR (1947) Nag 899 = 49 Cri L Jour 
322 (DB).] 

[But see AIR 1960 All 628 (624. 625) 
= 1960 Cri LJ 1296 = 1960 All LJ 109.) 

(2) No action for damages lies a^inst 
a person for what he states in answer to 
questions put to him under this section. 
(1901) 28 Cal 794 (797) (DB). 

[See also AIR 1937 Sind 44 (47) (DB).] 

9. Refusal to answer. — (1) A refusal 
to answer questions under this section 
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162. Statements to police not to be signed; use of such statements in evi- 
deuce.— r*[(l) No statement made by any person to a police-officerf in the course 
of an investigation under this Chapter shall, if reduced into writing, be signed by 
the person making it; nor shall any such statement or any record thereof, whethi:r 
in a police diary or otherwise, or any part of such statement or record, be used 
for any puipose (save as hereinafter provided) at any inquiry or trial in respect of 
any ofFence under investigation at the time when such statement was made : 

Provided that when any witness is called for the prosecution in such inquiry 
or trial whose statement has been reduced into writing as aforesaid, any part of 
lus statement, if duly proved, may be used by the accused, and with the permis¬ 
sion of the Court, by the prosecution, to contradict such witness in the manner 
provided by Section 145 of the Indian Evidence Act, 1872, and when any part of 
such statement is so used, any part thereof may also be used in the re-examinatioo 
of such witness, but for the purpose only of explaining any matter referred to in 
his cross-examination. 


Section 161 — Note 9 (contd.) 

is not an offence under Section 176, Sec- 
179 or Section 187 of the Penal Code. 
23 Mad 544 (546) (DB) 9 Cri L Jour 
105 (106) = 1908 Pun Re (Cr) No. 27 
(DB) AIR 1931 Rang 26 = 32 Cri L 
Jour 201 «« (1968) 9 Guj LR 187 (192). 

SECTION 162 — SYNOPSIS 

1. Scope and object. 

2. “Statement/* meaning of. 

3. ^‘Statement made to a police-officer.** 

4. Statements made by an accused to a 

police-officer. 

5. Effect of this section on Section 27 of 

the Evidence Act. 

6 . Effect of this section on Section 8 of 

the Evidence Act. 

7. Statements of approvers to the police. 

8 . “In the course of an investigation 

under this Chapter.’* 

9. “If reduced into writing.** 

10. Statement not to be signed. 

11. Proviso Limited use of previous 

statements. 

12. **Nor shall any such statement or any 

record thereof .“ 

13. “At any inquiry or trial in respect of 

any offence under investigation at 
the time when such statement was 
made,’* 

14. Application for copies — When to be 

made. (Omitted.) 

15. Duty of Court to grant copies. 

16. “On Ae request of the accused.” 

17. Contradicting witness under the sec¬ 

tion —- Procedure. 

18. Re-examination. 

19* **Whether m a police-diary or other¬ 
wise.” 

20. Effect of admitting in evidence state¬ 

ments inadmissible under this sec¬ 
tion. 

21. Effect of refusal to grant copies to 

accused. 

22. Faflure to observe provisions of this 

section — Effect, 

23. **Dying dedaratiozis.” 


1. Scope and obj'ect. — (1) This section 
provides that no statement made by any 
person to a police-officer in the course of 
an investigation under this chapter shall be 
used for any purpose except by the accus¬ 
ed and for the purpose of contradicting the 
witness as provided by Section 145 of the 
Evidence Act. AIR 1953 All 622 (654) = 
1953 Cri L Jour 1400 (DB) «** AIR 1944 
FC 38 (39) = 46 Cri L Jour 317 AIR 
1926 Pat 20 (22) = 27 Cri L Jour 362 
(DB) AIR 1935 All 717 (719) = 36 Cri 
L Jour 773 (DB) AIR 1934. Nag 198 
(198) = 35 Cri L Jour 1463 (1969) 11 

Orissa JD 71 (79). 

(2) The application of Section 162 is 
not limited to the .stage of investigation. 
AIR 1960 All 1 (18) = 1960 Cri LJ 1 srt 
1959 All LJ 651 (FB). (Reversed on another 
point in AIR 1960 SC 1125.) 


(3) The statement must be made to a 
police-officer in the course of an investiga¬ 
tion under Chapter XIV. AIR 1942 Cal 
593 (596) = 44 Cri L Jour 145 (DB). 


(4) The effect of the section is to limit 
considerably the provisions of the Evidence 
Act in regard to the matters covered by 
it. AIR 1951 Him Pra 28 (30) = 1952 
Cri L Jour 267 AIR 1949 All 364 (366) 
— ILR (1949) All 697 = 50 Cri L Jouf 
561 (DB) ®® AIR 1933 Pat 589 (592, 593) 

^ air 1920 

^237) = 27 Cri L Jour 484 
(DB) (1910) 11 Cri L Jour 117 = 13 
Ou^ Cas 7 (DB) AIR 1927 Cal 372 

^ (DB) AIR 

1927 Cal 17 ( 19 ) = 28 Cri L Jour 99 (DB) 
® (1908) 32 Bom 111 (142) = 0 Cri L 
Jour 164 (FB) ®® AIR 1944 Mad 385 (386) 
= 46 Cn L Jour 294'(DB) ®® (1894) 16 
All 207 (208) (DB) ®* (1881) 7 Gal 121 
(^26) (FB) •• AIR 1933 Mad OT (372) = 
34 Cri L Jour 582. 


V»enerai provisions In Section 151 
Evidence Ad are controlled by this sec 
non which' m a special provision. An in 
formation which may be used under Sec 
tjon 157, Evidence Act, would be admis 
siblc only for the limited purpose if it i 


/ 
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(2) Nothing in this section shall be deemed to apply to any statement falling 
within the provisions of Section 32, clause (1) of the. Indian Evidence Act, 1872, 
or to affect the provisions of Section 27 of that Act.] 


[1882 — S. 162; 1872 — S. 119 Para. 3 and S. 121; 1861 — Ss. 145 and 

147.] 

[*] Sub.stituted for the old S. 162 by the Code of Criminal Procedure (Amendment) 
Act, 1955 (XXVI of 1955), S. 22 (1-1-1956). 

[f] By its Notifn. No. 577j dated 25-1-1956 as amended by Notifn. No. 1384J dated 
24-2-1958 issued under S. 1 (2) of this Code, the State Government of West 
Bengal has extended Section 162 to the Commissioner of Police and the police in 
the town of Calcutta—see Cal. Gaz., 9-2-1956, Pt. I, page 463 and ibid, 6-3-1958, 
Pt. I, page 640. 

OBJECTS AND REASONS 

The Bill as originally introduced provided that Section 162 should be deleted 
While substituting in 1955 a new Section 162 in place of the old one the Joint Cotq- 
mittee observe: “The Committee feel that the deletion of this section will, do away with 
tile protection enjoyed at present by the accused against the prejudicial use of untruth- 


Section 162 — Note 1 (contd.) 
hit by Section 162, Cr. P. C. AIR 1958 
Mad 368 (371) = 1958 Cri L Jour 906 
Aia 1960 Andh Pra 76 (78) = (1959) 1 
Andh WR 419 = 1960 Cri LJ 208 (DB). 

[See also AIR 1963 Guj 145 (147) = 
4 Guj LR 5 = (1963) 2 Cri LJ 14 (DB).] 

(6) The section protects persons from 

being pinned down to statements recorded 
bv the police. AIR 1919 Mad 487 (498) 
= 20 Cri L Jour 354 (DB) AIR 1955 

Pepsu 81 (86) = ILR (1954) Patiala 352 

= 1955 Cri L Jour 983 (DB) AIR 1919 
Upp Bur 38 (39) = 19 Cri L Jour 726 
AIR 1968 Mad 117 (128, 129, 130) = 
1968 Cri LJ 493 = (1968) 1 Mad LJ 480 
(DB). 

(7j This section and Section 161, in 
effect, contain legislative safeguards to 
protect an accused from over-zealous ac¬ 
tion of the police. The object of the .sec¬ 
tion is to protect the accused from un- 

tnithful witnesses. AIR 1953 Bhopal 21 
(Pr 11) = 1953 Cri L Jour 990 AIR 
1959 SC 1012 (1020, 1021) = 1959 Cri 
L Jour 1231 AIR 1940 All 291 (299) 
= 41 Cri L Jour 647 (DB) AIR 1945 
Nag 1 (5) = ILR (1945) Nag 151 = 46 
Cri L Jour 448 (DB) AIR 1944 Pat 67 
(70) = 45 Cri L Jour 624 (DB) AIR 
1939 PC 47 (51) = 40 Cri LJ 364 AIR 
1968 Mad 117 (129, 130) = (1968) 1 Mad 
LJ 480 = 1968 Cri LJ 493 AIR 1965 
Born 3 (4) = (1965) 1 Cri LJ 12 = 66 
Bom LR 62. 

(8) The section ^vas conceived in an at¬ 
tempt to find a happy via media, namely, 
while it enacts an absolute bar against the 
statement made before a police-officer 
being used for any purpose whatsoever, it 
enables the accused to rely upon it for a 
limited purpose of contradicting a witness 
in the manner provided by Section 145 of 
the Evidence Act by drawing his attention 
to parts of the statement intended for con¬ 


tradiction. AIR 1959 SC 1012 (1023) = 
1959 Cri L Jour 1231. 

(9) Object of section is only to prevent 
misuse of proceedings and not to prevent 
disclosure of communications made to 
police — Question, asked in cross-exami¬ 
nation on matters in issue without making 
use of any statement made to police — 
Question cannot be disallowed on merely 
h>pothetical ground that answer to it may 
result in divulging what witness may have 
told police. AIR 1967 All 373 (374, 375) 
= 1967 Cri LJ 978. 

(10) The main intention of Section 162 
is to bring out the contradiction in the 
statements made by the witnesses them¬ 
selves before the Court and before the 
invptigating officer. \^at the Police Offi¬ 
cer's impression is about the statements is. 
not really evidence, nor can it go to th© 
record as such; only the statements of’ 
the witnesses recorded by him under Sec¬ 
tion 162, may be let in under the circum¬ 
stances as described in that section. AIR 
1956 Assam 187 (188) = 1956 Cri L Jour 
1394 (DB). 

(11) Section 162 refers to a ^tement 
made to a police officer. It must be made 
by any person who may ultimately be t^ 
accused. AIR 1965 Bom 3 (4) = (1965) 
1 Cri LJ 12 = 66 Bom LR 62. 

(12) The whole 'foundation of the proc^ 
dure laid down in the first proviso to su^ 
section (1) of the section is the principle 
that a witness who makes inconsistent 
statements is unreliable. AIR 1947 Cal 
192 (193) = ILR (1946) 2 Cal 339 = 47 
Cri L Jour 814 (DB) •• 1970 Cri LJ 558 
(561) (Raj). 

(13) Object of section is only to pre¬ 
vent misuse of proceedings and not to pre¬ 
vent disclosure of communication made to 
police. AIR 1967 All 373 (375) = 1967 
Cri LJ 978. 
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fill statements of witnesses recorded by over-zealous police officers. The effect of such 
an omission would be that the statements recorded by the police under sub-section (3) of 
Section 161 may be used by the prosecution both for the purpose of corroboration as 
well as of contradiction. They may be used for contradiction only and this right should 
be available both to. the accused and the prosecution. As the prosecution is not entitled 
to cross-examine its own witnesses without the permission of the Court it has been speci¬ 
fically provided that the statement recorded by the police under sub-seclibn (3) of Sec¬ 
tion 161 can be used by the prosecution for the purpose of contradiction with the 
permission of the Court. 


‘*The> restoration of Section 162 with the proviso that statements can never be used 
for the purpose of corroboration but for the purpose of contradiction ensures that the 
papers will be available both to the defence and to the prosecution. Normally, -it is only 
the defence which is entitled to cross-examine. The prosecution can never cross-exa¬ 
mine its witaesses without the permission of the Court and the permission is never given 
unless the witness is held to be hostile by the Court. Therefore, if the witness turns 
hostile the Court may permit him to be confronted with the statements that be made 
before the Court.*’-—!. C. R., Gaz. Ind., 1954, Extra., Pt Il-Sec. 2, page 418. ' 


Section 162 — Note 1 (contd.) 

(14) The object of this section and Sec¬ 
tions 173 (4) and 207-A (3) is to enable 
the accused to obtain a clear piqture of 
the case against him. In odrer words it 
is to give him the fullest information in 
possession of the prosecution on which its 
case is based. 1970 Cri LJ 558 (561) 
(Raj). 

(15) Violation of mandatory provisions 

of Sections 162 and 163* will not only im¬ 
pair evidentiary value of statements 

recorded in contravention of the provisions 
but will also impair the evidence given on 
oath ba.sed an such statements. AIR 1968 
Mad 117 (130) = 1968 Cri LJ 493 = 
(1968) Mad LJ .480. 

(16) Statements made by prosecution 
witnesses before the investigaring police 
officer being die earliest statements made 
by them with reference to the facts of oc¬ 
currence are valuable material for testing 
the veracity of witnesses examined in 
Court. But if the police record becomes 
suspect or unreliable because of being deli¬ 
berately perfunctory or dishonest it loses 
much of its value. AIR 1956 SC 181 
(187, 188) = 1956 Cri L Jour 345. 

(17) There is no inconsistency between 
the provisions of S. 207-A (6) and S. 162. 
Section 207-A (6) does not make the state¬ 
ments 'of witnesses recorded by police evi¬ 
dence in the case. The Magistrate only 
considers them, for discharging or commit¬ 
ting the accused. Secondly the prohibi¬ 
tion in Section 162 with . regard to tihese 
stotements being qualified by the e^qpres- 
sion. *save as hereinafter proifvided*. Sec¬ 
tion 2Q7-A (6) may be taken' as an excep¬ 
tion in relation to Section 162. AIR 1956 
Bom .695 (699) » ILR (1^956) Bom 930 ^ 
1056 CM L Jour 1297 (DB) 5* AIR 1058 
Ahdfi Era 90 (93) = 1958 Cri L Jour 152. 

[See also 1064 AU WR (HC) 6 (8).] 

(1^ 'Evidence*, in Section 207-A (6) and 


(7) does not include documents referred to 
in Section 173 — Magistrate can only 
question the accused with regard to cir¬ 
cumstances disclosed agaizist ^im in the 
documents — If Magistrate deems it ne¬ 
cessary in the interests of Justice, he can 
ask accused to •explain circumstances ap¬ 
pearing in documents referred to in Sec¬ 
tion 173 and record his statement •— Such 
statement will be admissible under Sec¬ 
tion 287. AIR 1960 Bom 124 (125, 126) 
= 1960 Cri LJ 82T = 61 Bom LR 1173 
(DB). 

(19) Sections 161 and 162 do not conflict 
with Article 20 (3) of Constitution. AIR 
1960 All 1 (18) = 1960 Cri LJ 1 = 1959 
All \m (HC) 447 (FB). (Reversed on an¬ 
other point in AIR 1960 SC 1125.) 


(20) A report of blood test submitted 
by the Chemical Examiner to a Police 
Officer does not become inadmissible in 
evidence by virtue of the provisions of 
Section 162 (1). Such a report can be 
proved under Section 510, by pfoduction 
of the dociment itself and the applica¬ 
tion of Section 162 (1) is expressly made 
subject to what is 'hereinafter provided* in 
the Code. The word “hereinafter” in Sec¬ 
tion 162 (1) is not restricted in its opeia- 
^on to Section 162 alone but appb'es to 

j Code; to hold otherwise 

would be to introduce a patent inconsis¬ 
tency between Section 207-A and Sec¬ 
tion 162. AIR 1963 SC 1531 (1542) = 

1963 (2) Cri LJ 418 = (1964) 1 SCR 926. 

[See also AIR 1957 Andh Era 288 (288) 
= 1957 Cri LJ 830.J « 

(21) Provisions of Section 162 do not 
require different interpretation with respect 
to provisions of Prevention of Corruption 
Act. AIR 1069 Andh Pra 271 (276) = 
1689,^. LJ 1010 = (1969) 2 Andh WR 
281 (DB), 

(^Xln a case Instituted on private com- 

governed by Sections 252 to 
259, Ct% P. C» the right given to eccused 
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Section 162 — Note 1 (contd.) 
under Section 162, Cr. P. C. is sufBcient 
to safeguard interest of complainant. AIR 
1970 SC 962 (966). 

2. “Statement,” meaning of. — (1) The 
word “statement” in this section means 
narration addressed to a police officer by 
some other person. AIR 1949 All 483 
(488) = ILR (1951) 1 AU 12 = 50 Cri 
L Jour 719 (FB) AIR 1958 Tripura 1 

(8) = 1958 Cri L Jour 97. (Information 
recorded by police officer on basis of his 
own information — Not a statement.) 

(2) The section applies only to a state¬ 
ment and if what is recorded does not 
amount to a statement of a witness, the 
record is privileged and ffie accused is not 
entitled to, a copy thereof, AIR 1935 Sind 
145 (175, i76) = 86 Cri L Jour 1161 (DB) 

AIR 1953 Cal 602 (604) = 1953 Cri 
L Jour 1377 (DB). 

(3) The word “statement” in this section 
includes both oral and written statements.' 
AIR 1938 Mad 893 (894) = 40 Cri L Jour 
108 AIR 1928 Mad 1028 (1032) = 29 
Cri L Jour 1098 (DB). (AIR 1925 Mad 579 
= 26 Cri L Jour 721, Ovetruled.) AIR 
1935 Sind 145 (172) = 36 Cri L Jour 1161 
(DB). 

(4) A statement, not only includes what 
is expressly stated therein but also what 
is necessarily implied therefrom. AIR 
1959 SC 1012 (1023) = 1959 Cri L lour 
1231. 

(5) Statement also includes signs and 
gestures. AIR 1943 Cal 644 (646) = 45 
Cri L Jour 258 (DB) AIR 1926 Rang 
112 (113) = 27 Cri L Jour 658. 

(6) A list of stolen properties supplied to 
the police during investigation is a “state¬ 
ment” within the meaning of this ^section. 
AIR 1952 Pepsu 103 (104) = ILR (1952) 
Patiala 273 = 1952 Cri L Jour 1049 
AIR 1952 Vind Pra 42 (48) = 1952 Cri 
L Jour 98 ** AIR 1951 Him Pra 1 (5) = 
52 Cri L Jour 50 AIR 1949 East Punj 
361 (364) = 51 Cri L Jour 177 AIR 
1949 East Punj 315 (317) = 50 Cri L 
Jour 794 AIR 1929 Cal 448 (448) = 
31 Cri L Jour 127 (DB) (1912) 13 Cri 
L Jour 244 (245) (DB) (Mad). 

[See also AIR 1949 All 864 (866) = ILR 
(1949) All 697 = 50 Cri L Jour 501.] 

[But see AIR 1943 All 216 (217) ^ 44 
Cri L Jour 555.J 

(7) English translations of Tamil state¬ 
ments are also 'statements' within this sec¬ 
tion. AIR 1957 Mad 505 (507) = 1957 
Cri L Jour 883 (DB). 

(8) 'Statement' will not include die re¬ 
cord of a search made by the police or 
signatures taken on blank paper for the 
purpose of comparison. AIR 1925 Mad 
574 (576) = 26 Cri L Jour.840 (DB) •• 
AIR 1959 Bom 408 (413) = ILR (1959) 
Bom 865 = 1959 Cri L Jour 1057 PB) 
•• AIR 1959 Mys 185 (187) = 1959* Cri 


L Jour 881 (DB) AIR 1932 Bom 408 
(409) = 33 Cri L Jour 666. 

[See however AIR 1943 Cal 644 (645, 
646) = 45 Cri L Jour 258 (DB).J 

(9) In an investigation with regard to a* 
charge of conspiracy to defraud the Gov¬ 
ernment by misappropriating various sums, 
complaints made by various persons as to 
fresh instances of embe 22 lement are not 
statements coming under this section. AIR 
1945 Mad 284 (286) = ILR (1948) Mad 
219 = 47 Cri L Jour 149 0B). 


(10) Statement in Section 162 is th^ en¬ 
tirety of facts stated by a witness to ffie 
police officer during investigation. All 
these facts whenever and wherever stated 
go to constitute the statement. AIR 1958 
Mys 138 (140) = ILR (1958) Mys 121 = 
1958 Cri L Jour 1205 AIR 1967 Goa 
60 (65) = 1967 Cri LJ 746 (DB). 

(11) Identification of a person amounts 
to a statement within this section and, 
therefore, the fact of such identffication is 
not admissible in evidence in the usual 
course. AIR 1921 All 215 (216) = 27 Cri 
L Jour 813 (DB) AIR 1940 Cal 182 
(183) = 41 Cri L Jour 405 PB) •• (1939) 
43 Cal WN 1180 (1181) PB) •• AIR 
1935 Cal 311 (311, 312) = 30 Cri L Jour 
1470 (DB) (1947) 48 Cri L Jour 804 
(807) (DB) (Cal) AIR 1950 Mys 44 
(50) = ILR (1951) Mys 1 = 51 Cri L 
Jour 1097 (FB). 

[But see AIR 1939 Cal 176 (176) = 40 
Cri L Jour 240 PB). (AIR 1935 Cal 
311 = 36 Cri L Jour 1470, Dissented 
from.) AIR 1941 Mad 675 (676) » 42 
Cri L Jour 848 (DB) 1986 Mad WN 
177 (179) (DB) AIR 1929 Nag 36 (38) 
= 29 Cri L Jour 903 AIR 1920 Pat 
334 (343) = 21 Cri L Jour 257 PB).] 

(12) A distinction is to be made between 
the actual fact of identification whiA is 
mental act on the part of the identifying 
witness and the communication of the 

tal act of recognition to the police. The 
communication of mental act of idenlffi^ 
tion is of course a statement and is hit by 
this section. But the mental act of idei^ 
tification caimot amount to a statement and 
the evidence in Court subsequently by the 
actual identifier himself is not inadmissi¬ 
ble under this section. AIR 1932 All 59 
(61) = 1952 Cri L Jour 285 (DB) ^ 
1949 Cal 514 (516) = ILR (1945) 2 Cal 
513 = 48 Cri L Jour 804 PB). 

[See also 1968 AU WR (HO 844 » 
1968 All Cri R 224 (226).] 

(13) The physical fact of identifica^n 

has no separate existence apart firom the 
statement involved in die very process or 
identification and in so far as a 
officer seeks to prove die fact of 
identification such evidence of his would 
attract die operation of Section 102 Md 
would be inadmissible in evidence, uM 

only exception being the evidence soumt 
to be given by die identifier himself in 
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Section 162 Note 2 (contd.) 
regard to his mental act of identification 
whidi he would be entitled to pive by 
way of corroboration of his identification 
of the accused at the trial. AIR 1955 SC 
104 (114) = 1955 SCR 905 = 1955 Cri 
L Jour 196. (AIR 1943 Cal 644 = 45 Cri 
L Jour 258; AIR 1949 Cal 514 = ILR 
(1945) 2 Cal 513 = 48 Cri L Tour 804 = 
AIR 1952 All 59 = 1952 Cri L Jour 265, 
Approved; AIR 1941 Mad 675 = 42 Cri 
L Jour 848; 1936 Mad WN 177 and AIR 
1929 Nag 30 = 29 Cri L Jour 96-3 Not 
approved.) AIR 1956 Mad 536 (540) 
= 1956 Cri L Jour 1202 (DB) ** 1037 
AMLJ 18 (22, 23) AIR 1962 Raj 3 (8) 
= 1962 (1) Cri LJ 82 = 1961 Raj L\V 
441 (DB). 

(14) If after arranrfng the parade 
Police leave the field ana allow identifica¬ 
tion to be made under exclusive direc¬ 
tion and supervision of panch witnesses, 
the statements of identifying witnesses 
would be outside the purview of this sec¬ 
tion. AIR 1956 SC 526 (528) = 1956 Cri 
L Jour 930 AIR 1955 SC 104 (115) = 
1955 SCR 903 = 1955 Cri L Jour 196 
AIR 1956 Mad 536 (540) = 1956 Cri L 
Jour 1202 (DB) (1965) 3 Law Rep 630 
(644) (DB) AIR 1963 Madh Pra 106 
(113) = (1963) 1 Cri LJ 433 = 1962 
MPLJ 1064 (DB). 

(15) Magistrate third class holding 
parade — Statements of identifying wit¬ 
nesses made to him are admissible — Sec¬ 
tion 164 is no bar. AIR 1965 Madh Pra 
225 (230, 231) = 1967 MPLJ 69 = 1965 

(2) Cri LJ 507 (DB). (Cri. A. No. 218 of 
1963, D/- 17-1-1964 (MP) and Cr, A, \o. 
35 of 1964, D/- 10-7-1964 (MP), Over¬ 
ruled.) 

(16) Identification of stolen property by 
a witness during the police investigation 
cannot be proved under this section. AIR 
1943 Cal 644 (645) = 45 Cri L Jour 258 
(DB). 

[See (1967) Mys LJ (Cri) 278 = 10 Law 
Rep 303 (307).] 

(17) A mediator’s report containing the 
record of the proceedings at an identifi¬ 
cation parade is not admissible in evidence. 
AIR 1941 Mad 675 (676) = 42 Cri L 
Jour 848 (DB). 

(18) A witness may say in Court what 
he saw. or did during police investigation. 
AIR 1952 All 59 (61) = 1952 Cri L Jour 
265 (DB) AIR 1940 Sind 168 (171, 172) 
= 41 Cri L Jour 924 (DB). 

3. ''Statement made to a poIice-ofBcer.”-^ 
(1) This section applies only to a state¬ 
ment made to a police ofiicer. AIR 1944 
Cal 243 (243) .= 46 Cri L Jour 28 (DB) 
•• AIR 1958 Mad 31 (33) = ILR (1957) 
Mad 1259 = 1958 Cri L Jour 52 AIR 
1957 Andh Pm 81 (82^ = 1957 Cri L 
Jour 623 AIR 1948 Mad 39 (40) = 48 
Cri L Jour 983 •• AIR 1946 Mad 430 
(431) ^ 47 Cri L Jour 865 (DB) AIR 


1939 PC 47 (52) = 40 Cri L Jour 364 
AIR 1965 Guj 302 (306, 307) = (1964) 
5 Guj LR 897 = 1985 (2) Cri LJ 753. 

(2) It is incorrect to say that the ex¬ 

pression 'statement made to a police offi¬ 
cer’, given their ordinary connotation, 
would only indicate that the statement 
must be addres.sed or directed to police 
officer and imply only an intention on the 
part of that person to communicate con¬ 
tents thereof to police officer and nothing 
further. AIR 1965 Guj 302 (307) = (1965) 
2 Cri LJ 753 = (1964) 5 Guj LR 897. 

(3) A statement is made to such person 

or persons only as are intended to be ad¬ 
dressed, i.e., for whom the communication 
is meant and not to all tho.se who m.>y 
happen to overhtnr it. AIR 1949 All 483 
(488) = ILR (1951) 1 All 12 = 50 Cri 
I. Jour 719 (FB) AIR 1968 SC 147 
(150) = 1908 Cri LJ 103 = (1967) 2 
SevVR 934 = (1967) 3 SCR 720 AIR 
1965 Bom 3 (4. 5. 6) = 1965 

(1) Cri L Jour 12 ■=- 66 Bom 

I..R 62. (Offence under Sec. T65-A Penal 
Code — Trap laid — Use of tape recorder 
to record conversation between accu.sed and 
complainant — Recorder kept in inner 
room — Police officer also in inner room 
— Mike kept hidden in outer room — Ac- 
onsed not aware of police officei or that 
Iv's conversation was being tape-recorded — 
Conversation recorded by machine i.s not hit 
bv Section 162.) AIR 1965 Guj 302 
(307, 308, 309) = (1965) 2 Cri Lf 753 = 
5 Guj LR 897 1959 BLIR 494 (499). 

(4) A statement made to a third person 
in the presence of a police-officer is not 

- within this section. AIR 1944 Sind 38 (43) 
= 45 Cri L Jour 393 (DB) AIR 1944 
Pat 67 (70) = 45 Cri L Jour 624 (DB). 

(5) It is a "question of fact in each case 
whether the statement is made to the 
police or to a third person. AIR 1940 
Lah 129 (147) = 41 Cri L Jour 591 
(FB) AIR 1954 SC 322 (333, 334) = 
1954 Cri L Jour 910 = 1954 SCR 1098. 

(6) Where a Magistrate was directed by 
the District Magistrate to witness a trap 
set up for catching a bribe-taker and to 
prepare a report of the case and to make 
it over to a police-officer who investigated 
the case, the report was held not to 
amount to a statement made to the police 
officer. AIR 1949 All 483 (489) = ILR 
(1951) 1 All 12 = 50 Cri L Jour 719 
(FB). 

(7) Prosecution for offence under Sec¬ 
tion 161 Penal Code and Section 5 (1) (d) 
read with Section 5 (2) of Prevention of 

Corruption Act-Explanatory statement, 

if any, made by accused to police after 
acceptance of money by accused from trap 
witness is hit by Section 162 and trid 
Judge should not allow any question with 
reg^d to feimishing or non-fumishing «f 
explanation by accused to police and much 
less advert to it for purpose of arriving at 
inference adverse to accused. AIR 1969 


1006 [S 162 N 4] 


[The Code of] Criminal Procedure, 1898 


Section 102 — Note 3 (contd.) 

Ancih Pra 271 (275) (DB) = 1969 Cri LJ 
1016 = (1969) 2 Andh WR 281. 

(8) A statement made not to a police- 
officer but to a person, assisting the police 
in the investigation of a case does not 
come within this section. AIR 1940 Lah 
129 (147) = 41 Cri L Jour 591 (FB). 

(9) Statements recorded in the presence 
of Investigating officer by Assistant Sales- 
tax officer who was merely assisting inves¬ 
tigation — Statements are hit by Sec. 162. 
(1960) 2 Orissa JD 285 (301, 302). 

(10) A statement of a police-officer re¬ 

corded by himself in his diary at the scene 
of occunence is not a statement coming 
under this section. AIR 1944 Cal 243 
(243) = 46 Cri L Jour 28 (DB) 1936 
Mad WN 177 (179) (DB). 

(11) Customs officials are not police-offi¬ 

cers within the meaning of this section. 
AIR 1950 Sind 14 (15) = ILR (1948) Kar 

135 = 51 Cri L Jour 901 AIR 1970 

SC 1065 (1070) = 70 Bom LR 231 = 

1968 Cri LJ 1617 AIR 1968 Bom 433 
(438) (DB). 

ISee also AIR 1952 Mad 299 (299) = 

1952 Cri L Jour 640 1952 Mad WN 

364 (364).] 

[But see AIR 1953 Cal 219 (221) = 

1953 Cr; L Jour 552 (DB).] 

(12) If a draftsman, after ascertaining 
the distances from the witnesses, takes 
measurements and prepares a sketch map 
of *-he place of occurrence and further if 
♦he witnesses corroborate his statement 
that they showed him the places, it is legal 
evidence and is admissible. Even il the 
Court rules out under Section 162 what 
the witnesses told the police officers as in¬ 
admissible, there is no such bar to the evi- 
d»-nce given by the draftsman. AIR 1956 
SC 526 (52S) = 1956 Cri L Jour 030. 
(Majority view — 57 Pun LR 379, Rever¬ 
sed.) ®® (1964) 5 Guj LR 366 (368) = 
ILR 1964) Guj 428 (DB). 

4. Statements made by an accused to a 
police-officer—I (1) The words of Sec. 162 
are wide enough to include a confession 
made to police officer in the course of an 
investigation. AIR 1966 SC 119 (123) = 
(1966) 1 SCR 134 = 1966 Cri L Jour 100 
AIR 1969 Goa 68 (72) = 1969 Cri LJ 
739 ®® AIR 1965 Guj 302 (309) = (1965) 

2 Cri LJ 753 = 5 Guj LR 89f (DB). 

(2) Where a statement to a police- 
officer is a confession by an ac¬ 
cused person, it independently of this 
section, inadmissible in evidence against 
the accused under Section 25, Evidence 
Act. AIR 1952 Mad 586 (588, 589) = 
1952 Cri L Jour 1240 (DB) AIR 1954 
All 127 (128) = 1954 Cri L Jour 228 
AIR 1953 Mad 917 (920) = ILR (1954) 
Mad 57 1953 Cri L Jour 1693 (DB) 

Am 1952 Pepsu 98 (99) = ILR (1952) 


Pepsu 186 = 1952 Cri L Jour 1090 (DB) 
®® AIR 1929 All 855 (856) = 30 Cri L 
Jour 867 (DB) ®® AIR 1923 Bom 65 (65. 
66) = 24 Cri L Jour 870 AIR 1919 
Lah 466 (469) = 20 Cri L Jour 83 (DB) 

[See also AIR 1953 All 110 (113) = 
1953 Cri L Jour 340.] 

• fc 


(3) Judicial confession — Admissible 
without examining Magistrate before' whom 
it was made. AIR 1969 Orissa 289 (292) 
= 1969 Cri LJ 1517 = 35 Cut LT 362 
(DB), 


(4) This section applies also to the state- 
ments of accused persons. AIR 1939 )PC 
47 (51) = 40 Cri L Jour 364 *® AIR 
1954 SC 322 (332) 1954 Cri L Jour 

910 = 1954 SCR 1098 ®® AIR 1957 
Orissa 39 (42) = ILR (1957) Cut 63 = 
1957 Cri L Jour 384 (FB) ®® AIR 1931 
Bom 311 (312) = 32 Cri L Jour 1077 
(DB) ®® AIR 1932 Mad 391 (398) = 33 
Cri L Jour 418 (FB) ®® 1969 Cri L-Jour 
1172 (1173) = 35 Cut LT 94 (DB) ®® 
AIR 1967 Goa 21 (27) = 1967 Cri LJ 
357 (FB). 

[See also AIR 1949 PC 103 (104) = 50 
Cri L Jour 340.] 


(5) Where an accused stated that he 
had thrown the murder weapon in the well 
near his shop and When the weapon was 
recovered,. was stated to have admitted 
further that it was the same one which 
he had thrown in the well and a part of 
it was cut by him, on the question of ad¬ 
missibility of statement in evidence against 
accused, it was held that no clear infer¬ 
ence as to guilt of accused could be drawn, 
from fact of recovery of weapon. AIR 
1966 All 142 (149) = 1966 Cri LJ 369 
(DB). 


(6) An incriminating statement not 
amounting to confession made by the ac¬ 
cused to the police officer before the com¬ 
mencement or the investigation is not hit 
by this section and theremre is admissible 
in evidence. AIR 1956 Cal 82 (85) = 
1956 Cri L Jour 509 (DB). 

(7) A person proceeded against under 
Section 109 (security proceedings) is not 
accused of any offence and, hence, a state¬ 
ment made by such a person to the police 
is not inadmissible against him under this 
section. AIR 1950 All 134 (142) ILR 
(1950) All 935 = 51 Cri L Jour 436. 

(8) Held: the statement of an accus^ 
to police, in the instant' case examined in 
the light of Sections 17, 25 and 27 of Evi¬ 
dence Act divided itself into three parts 
— First was introductory to relevant fact 
referring to motive, opportunity and des¬ 
cription leading to crime, second part re¬ 
lated to commission of actual crime and 
the third related to after events as to his 
conduct and his confessional statement 
leading tq discovery of certain facts — 
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Second part is inadmissible in evidence 
^der Sec. 25 —» Whole F. I. R. need not 
be excluded brom consideration. AIR 19^ 
Pat 210 (213) = (1964) 1 Cri LJ 628 
(DB), 

5. Effect of this section on Section 27 
of the Evidence Act. ^ (1) The effect of 
the amendment of sub>section (2) by the 
addition of words to the effect that this 
section shall not affect ffie provisions of 
Section 27 of the Evidence Act is that 
statements which come under both these 
sections may be proved as against the 
person making it subject to the limitations 
prescribed by Section 27 of tbe Evidence 
Act. AIR 1951 Him Pra 28 (29) = 1952 
Cri L Jour 267 AIR 1954 All 687 (688) 
= 1954 Cri L Jour 1445 AIR 1945 
Cal 137 (141) = 46 Cri L Jour 580 = 
ILR (1944) 2 Cal 76 (DB) AIR 1946 
Nag 120 (125) == 47 Cri L Jour 441 = 
ILR (1945) Nag 931 (942) (DB) 1966 
All LJ 1145 (1152) = 1967 All WR (HC) 
41. 

[See also AIR 1952 Him Pra 68 (71) = 
1952 Cri L Jour 1495.] 

(2) Provisions of Section 27, Evidence 
Act and ffiose of Section 162 (2), in so 
far as they relate to Section 27, Evidence 
Act do not offend against Article 14 of the 
Constitution. AIR 1960 SC 1125 (1132) 
= (1961) 1 SCR 14 = 1960 Cri LJ 1504. 
(AIR 1960 All 1 (FB), Reversed.) 

. (3) In fudging Aether a statement made 
by an accused in F. I. R. amounts to a 
confession or not, it has, first, to be seen 
whether it is self-inculpatory as a whole 
or whether it contains some exculpatory 
matter relating to a fact which, if true, 
would establish his innocence. Secondly, 
it has to be considered whether the por¬ 
tion of the statement sought to be relied 
upon is severable from rest of statement 
whi^ is self.mculpatory. AIR 1964 All 
447 (449) = 1964 All LJ 285 = (1964) 

2 Cri LJ 372 (DB). 

(4) If the first information report made 
by an accused person contains facts relat¬ 
ing to motive, preparation and opportu¬ 
nity to coqimit the crime with which ho 
is charged, and facts stated therein are 
self-inculpatozy in the sense that the nar¬ 
rative describing relations between accus¬ 
ed and deceased gives motive for the 
crioie with which accused is charged, the 
i^ole statement must be treated as a con¬ 
fession made to police officer and would 
hit by Section 25,' Evidence Act. AIR 

(449) = 1064 All LJ 285 = 
(1964) 2 Cri LJ 372. 

'(^ A tiarrati^ disclosing strained rela- 
th ms b etween accused and deceased and 
*«feCTing to an event that occurred seve¬ 
ral days before occurrence in F. I. R. given 
by accused, being .a statement disclosing 
mohw fw crime Is inadmissible under 
Section 25. Evidence Act AIR 1664 All 


447 (450) = (1964) 2 Cri LJ 372 = 1904 
All LJ 285 (DB). 

(6) A record of a confession which leads 

to the discovery of stolen properties would 
be admissible in evidence to the extent 
specified in Section 27 of the Evidence 
Act. AIR 1943 Mad 710 (710) = 45 Cri 
L Jour 171 (1946) 21 Luck 56 (88. 89) 

(DB) AIR 1965 Raj 238 (240) 

= 1965 (2) Cri LJ 805 = 1965 Raj LW 
289. 

(7) If a statement falling under this 
section does not come within the purview 
of Section 27, Evidence Act, it cannot be 
admitted in evidence by circumventing the 
provisions of this section. AIR 1951 Him 
Pra 28 (30) = 1952 Cri L Jour 267. 

[See also AIR 1952 Mad 535' (537) 

1952 Cri L Jour 1150 (DB),] 

(8) Where the accused stated that he 
had thrown the minder weapon in the 
well near his shop and when the weapon 

recovered was stated to have admit¬ 
ted filler that it was the same one which 
he bad thrown in the well and a part of 
it w^ cut by him, on the question of ad¬ 
missibility of statement in evidence against 
accused, it was held that no clear infer- 
^ce as to guilt of accused could be drawn 
from facts of recovery of weapon as latter 
of accused’s statement as to identity 
of weapon and that he had cut part of 
that weapon was inadmissible in evidence 
as no statement subsequent to recovery was 

of Evidence Act. 
369 (DW^ All 142 (149) = 1966 Cri LJ 

(9) There can be no joint discovery and 
no joint statement. A statement can be 
made o^y by one person at a time. Simi¬ 
larly, discovery can be made only by one 

^ 55 )“ ® 

(10) Infomation given by two accused 
separably leading to discovery of stolen 
proper^ — Subsequent discovery of stolen 
property must tiJcen to have been made 
m pursi^ce of statement of accused who 
gave mfonnation — Statement of second 
accused who gave information later is in- 
adiniswble m evidence under Section 102 
as it d(^ not come under Section 27. Evi- 

1954 Cn L Jour 801. ^ 

•i.r* section on Section 8 of 

Evidence Act — (1) The prohibition 
omtamed in section extends even to 
jtijtements which are admissible as cvi- 

^8? T Wad 527 

— 44 Cn L Jour 766 •• AIR 1Q*S1 

28 (30) =•’1052 CM L J^ 267 

479 1482) t ^ Wad 

- 36 Cn L Jour 1107 (DB).] 

(2) The conduct of he accused In dis¬ 
closing the places where pertain artidSi 

and producing such articles 
is admissible under Section 8, EviSnS 
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Act. AIR 1946 Nag 120 (125, 126) = 47 
Cri L Jour 441 ^ ILR (1945) Nag 931 
(942) (DB). 

7. Statements of approvers to the police. 
— (1) A statement by an approver to . a 
police-officer in the course of an investiga¬ 
tion comes within the provisions of this 
section. AIR 1924 All 207 (208) = 25 
Cri L Jour 490 AIR 1925 Cal 161 
(163) = 26 Cri L Jour 307 (DB) AIR 
1928 Lah 257 (257) = 29 Cri L Jour 348 
(DB) AIR 1930 Pat 510 (512) ^ 31 


Cri J. Jour 308 (DB) ** AIR 1936 Pat 11 
(12) = 36 Cri L Jour 235 (DB) AIR 
1935 Pesh 165 (167) = 37 Cri L Jour 225 
(DB) AIR 1933 Bom 266 (269) = 84 
Cri L Jour 870 (DB) AIR 1931 Oudb 
83 (83) = 32 Cri L Jour 630 (DB) AIR 
1031 Oudh 74 (75) = 31 Cri L Jour 1017 
(DB) AIR 1928 Mad 791 (792) ;= 29 
Cri L Jour 717 (DB) ®® AIR 1965 Cal 89 
(94) = 1965 (1) Cri LJ 160 (DB) •* AIR 
1965 Cal 348 (351) = 1965 (2) Crt LJ 
79 (DB) AIR 1964 Pat 210 (^L3) = 
(1964) 1 Cri LJ 28 (DB). 


Cri L Jour 1123. 

(2) The discrepancies between the state¬ 
ments of a witness and the approver can¬ 
not be expl.ained by referring to the evi¬ 
dence of the approver made before the 
police during investigation. AIR 1934 
Lah 102 (103) = 35 Cri L Jour 517. 

$. ' In the course of an investigation 
under this Chapter.” — (1) It is only a 
statement made in the course of an investi¬ 
gation that is prohibited from being used 
in evidence. AIR 1939 PC 47 (52) =: 40 
Cri L Jour 364 AIR 1959 Cal 342 
(347) - 1959 Cri L four 694 (DB) 

AIR 1939 Cal 330 (330) = 40 Cri I. Jour 
665 (DB) AIR 1939 Mad 780 (780) = 
40 Cri L Jour 922 AIR 1937 Cal 309 
(311) = 38 Cri L Jour 1067 (DB) AIR 
1968 Mad 117 (127, 128) = 1968 Cri LI 
493 = (1968) 1 Mad LJ -380 (DB) 66 
Punj LR 877 (880, 881) = 1965 Cri LJ 
846 (8-1S). 

(2) A statement made to a police-officer 
before the investigation began or after the 
investigation has ended does not fall with¬ 
in this section. AIR 1952 Him Pra 81 
(88) = 1952 Cri L Jour 1720 AIR 1959 
Bom 534 (535) = ILR (1959) Bom 1244 
= 1959 Cri L Jour 1419 (DB) AIR 
1959 Mys 185 (187) = 1959 Cri L jenr 
881 (DB) AIR 1958 Mad 368 (372) = 
1958 Cri L Jour 906 AIR 1958 Tripura 
1 (8) = 1958 Cri L Jour 97 AIR 1956 
Cal 82 (85) = 1956 Cri L Jour 509 (DB) * 

AIR 1919 All 483 (499) = ILR (1951) 

1 All 12 = 50 Cri L Jour 719 (FB) •* 
AIR 1936 Rang 455 (456) = 37 Cri I, 
Jotir 1137 (DB) (1959) 25 Cut LT 43^ 
(440) (DB) AIR 1965 Ker 248 (251) = 
1965 (2) Cri LJ 647 = 1965 Ker LJ 412 
(DB) 1964 Jab LJ 179 (182,- 183) = 
ILR (1965) Madh Fra 657 (DB) AIR 
1964 Pat 210 (212, 213) = (1964) 1 Cri 
LJ 528 (DB) 1959 BLJB 494 (499). 

(3) The first information as to the 
commission of an offence is a statement 
made before ffie investigation begins and 
is admissible in evidence. ILR (1952) 2 
Rai 590 (593) AIR 1952 Him Par 81 
(88) = 1952 Cri L Jour 1720 AIR 195(1 
Pat 44 (46) = 28 Pat 762 = 51 Cri L 
Jour 831 AIR 1942 Oudh 60 (68) = 
48 Cri L Jour 115 •• AIR 1948 Pat 62 
(65' = 28 Pat 49 = 48 Cri L Jour 565 
(DB) AIR 1039 Mad 66 (69) = 40 


[See also AIR 1940 All 291 (299) = 41 
Cri L Jour 647 (DB) AIR 1939 Cal 32 
(33) = 40 Cri L Jour 290 (DB) •• AIR 
1949 All 291 (300) = ILR (1949) AU 658 
= 50 Cri L Jour 498 (DB).J 

(4) It is now well settled that ffie first 
information leport is not substantive evi¬ 
dence in the case. It is never per se a 
statement of the case of the prosecution. 
(1967) 2 Andh, WR 237 (241) = 1967 
Mad LJ (Cri) 715 (DB). 

(5) Statements in F. I, R. can only be 
used for piupo.'-e of contrafficting or 
corroborating a witness and for no other 
purpose. (1967) 2 Andh WR 237 (241) = 
1967 Mad LJ (Cri) 715 (DB). 

(6) Informant giving two statements at 

police station at different Hmts ■— Subse¬ 
quent statement cannot be taken into account 
as F. I. R. to corroborate the evidence of 
informant — Suh.sequent statement was held 
to be recorded in the course of investigation 
as contemplated under Section 662. 1981 

Pat LR 60 (66) (DB). 

(7) A statement made to a police-officer 

w-y ’’e acting under Section 174 is^ one in 
the course cf investigation and. is inadmis¬ 
sible under this section. AIR 1952 Trav- 
Co. 300 (304) = ILR (1952) Trav-Co 261 
:= 1952 Cri L Jour 1290 (DB) •• AIR 1955 
Trav-Co 6 (7) = ILR (1954) *IVav-Co 1200 
= 1955 Cri L Jour 122 (DB) AIR 
1954 Trav-Co 282 (285) ILR (1953) 

Trav-Co 841 1954 Cri L Jour 658 (DB) 

AIR 1950 Cal 165 (166) = 51 Qi L 
Tour 680 •• AIR 1950 Trav-Co 20 (Pr.-9) 
51 Cri L Jour 833 (i5b) •• AIR 1927 Mad 
512 (512) ^ 28 Cri L Jour 463. 

[But see AIR 1933 Cal 861 (863) « 85 
<>i L Jour 530 (DB).] 

(8) P. W. 5 reported the commission rf 
a cognizable offence at Ae poRqe outpOsl, 
It was Ext 12. Ext 14 was me report 
sent by the constable on tiie baris of 
information which was entered in Ae 
station diary. Ext -'14 also ?howed mrt 
a cognizable offence was committed. 

Held that Ext 12 was a statement which 
came under Section 162i, and was nfrt 
admissible in evideuceu CSO) 25 Cirt 
LT 107 (115). 

(9) Tlie words *in the comae of an bivesti- 
gation* mean in the course of an in^^tiga- 
tion made after the poUoe-cffioer decides 
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Section 102 ^ Note 8 (contd.) 
to act under Section 150, his actioa under 
Ss. 154 and 155 including recording of 
questions and answers in elucidation of 
first information .report is not ‘in the course 
of an investigation.’ AIR 1951 Assam 151 
(159) = ILR (1951) 3 Assam 439 = 52 
Cri L Jour 1457 (DB) AIR 1950 Pat 44 
(45) = 28 Pat 762 = 51 Cri L Jour 331 
(DB) AIR 1965 Guj 143 (144) = 1965 
(1) Cri LJ 696 = (1964) 5 Guj LR 834 
(DB). 

(10) For a statement to come within the 
pnfview of Section 162, it must not im rely 
be made during the period of investigai ion 
but also in the course of investigation. The 
two things, that is ‘the period of investi¬ 
gation’ and ‘course of uwesUgalion’ are not 
synonymous. Section 162 is aisned at state¬ 
ments recorded by a police officer uTiile 
investigating into an offence. Ibe state¬ 
ment sought to be excluded from evii'-. nee 
must be ascribable to the enquiry conduct- 
edi by the investigating officer and not one 
vyhich is de hors the enquiry. (1963) 2 SCR 
433= 1964 (1) Cri LJ 564 (566) (SC). 

(11) An investigation does not .start by 
the mere lodging of a first information 
report. It commences only when a step 
in the ascertainment of the actual offence 
and of the culprits thereof is taken. AIR 
1949 All 364 (366) = ILR (1949f All 697 
= 50 Cri L Jour 561 (DB) ““ AIR 1957 
Madh B 33 (37) = 1957 Cri L Jour 179 

1957 Jab LJ 1074 (1076) AIR 1969 
Goa 68 (72) = 1969 Cri LJ 739. (State¬ 
ment made by complainant in investigation 
after F. I. R, was lodged under S. 154 — 
It is hit by S. 162.) 


(12) The mere fact that an investigating 

officer starts from the police-station to the 
scene of occurrence is not commencement 
of the investigation. AIR 1952 Him Pra 
81 ( 88 ) = 1952 Cri L Jour 1720 AIR 
1959 J & K 105 (107) = 1959 Cri L Jour 
1168 AIR 1957 Madh B 33 (37) = 
1957 Cri L Jour 179 1957 Jab LJ 1074 

(1076) AIR 1949 All 364 (366) = ILR 
(1949) AJl 697 = 50 Cri L Jour 56. 

(13) An investigation may commence even 
when Police officer who acquired informa¬ 
tion about- an offence proceeds to the 
spot .where offence is stated to have been 
committed with the purpose of collecting 
information and gathering evidence al)out 
occurrence. The real questioa is whether 
informaUon transmitted to Kim i.s sufficient¬ 
ly fuU‘'sb as to justify inference that the 
purpose for whiph police officer goes there 
is to make an inv^tigation. (1965) 3 Law 
Rep 630 (636;^ pSTj (DB). 

. V di^ilg the interval between the 
first informanon* to Ihe police and taking 
of some’ step iir the ndture of >iilve.stigati 6 n 
stmiehrfomtation'f Supplemental' to the firsts 
ioforrtfiition is lodged with the police, it 
need hot necessamy be considered to be 
a i-^statpment.' Made, during the course of- 

(Vol. 7.] 3 A. M. 64 ’ * " 


investigation. AIR 1949 All 384 (366) = 
ILR (1949) All 697 = bO Cri L J ur 561 
(DB) ** AIR 1959 J 6 K 105 (107) 
1959 Cri L Jour 116b AIR 19i7 Madh 
B 33 (37) = 1957 Cri L Jour 179 19:/ 

Jab LJ, 1074 (1076) (1968) 34 Cut LT 

1077 (1085) ILR (1959) 9 Raj 107 (116) 
= 1959 Raj LW 196 (DB). 

[See al.so AIR 1951 Assam 151 = 

ILR (1951) 3 Assam 439 = 52 Cri L Tour 
1457 (DB).] 


(15) If investigation has already cum- 
menced by the time the report comes to 
be recorded, then the statement even 
though referred to police authorities as first 
information report is nothing more than a 
statement recorded in course of investiga¬ 
tion and would be governed by Section 162 
Cri. P, C, It cannot be used for purpose 
of corroborating maker of that statement 
AIR 1965 Guf 319 (-320) = 1965 (2) Cri 
LJ 762 = (1964) 5 Guj LR 591 (DB). 


(16) The words “in the course of” in the 
context of this section import that the st -te- 
ment must be made as a step in a pending 
investigation to be used in that inve.stiga- 
tion and do not refer to the period of time 
betv\een beginning and end of investigation. 
AIR 1940 All 291 (300) = -41 Cri L Jour 
647 (DB) -AIR 1957 All 7-55 (758) = 
ILR (1957) 1 All 479 = 1957 Cri L four 
1200 (DB), (AIR 1931 Cal 745, Dissented 
from.) 


[See also AIR 1952 Him Pra 81 ( 88 ) = 
1952 Cri L Jour 1720.J 

(17) First information report is not sub¬ 
stantive evidence — Judge cannot place .such 
report before jury as substantive evidence 
—- Report not being first complaint by 
informant — Same cannot be relied upon 
except to the extent permitted by proviso 
to Section 162 i. e., to contradict the in¬ 
formant with reference to any particular 
statement therein. AIR I960 SC 391 (395) 
= (I960) Cri LJ 532 ** AIR 1965 Orissa 

o 517 = 1965 (1) 

^ri LJ 315. 


(18) The question whether a statement 
was recorded in the course of an irjvesti- 

a question of fact AIR 
(104) = 1956 Cri L 

Jour 578 AIR 1956 Trav-Co 83 (84) = 

274 (DB) AIR 1955 
9fl ~ ^^55 Cri L Jour 657 *• 

(^"^2) = 1958 Cri L 
1 Cal 539 (545) 

® LR 834 (DB) •• 

IP gfgrf 

m all": 
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[Seo also AIR 1951 Hiin Pra 1 (5) = 
52 Cri L Jour 50 AIR 1942 Cal 593 
(597) = 44 Cri L Joor 145 (DB) AIR 
1941 Rang 209 (212) — 43 Cri L Jour 
157 (DB) AIR 1945 Mad 284 (286) = 
ILR (1946) Mad 219 = 47 Cri L Jour 
149 (DB) ** AIR 1945 Cal 159 (166) = 
46 Cri L Jour 692 (DB).] 

(19) Per.son lodging first information re¬ 
port sul)S('quontly accused of the offence 
and tried — Report not a confessional one 
but containing admission of facts by ac¬ 
cused — It is not a statement made to 
police officer during the course of investi¬ 
gation — Admission can be proved against 
him. AIR 1964 SC 1850 (1853) = 1964 
(2) Cri LJ 744 = (1964) 6 SCR 312. 

(20) Recovery memo of the personal 
search signed by witnesses — The facts 
regarding the recovery recorded by Sub- 
Inspector of Police cannot be regarded as 
statements made by witnesses and record¬ 
ed by him under Section 161 — Not 
rendered inadmissible in evidence under 
Section 162. 65 Pun] LR 745 (746) = 
1963 Cnr LJ 349 (Punj) (DB). 

(21) First information report based on 
statement of prosecution witness given sub- 
se(|iuMt to the complaint and dying decla¬ 
ration of deceased — Statements therein 
hcM were hit by Section 162, ILR (1959) 
AiKili Pra 797 (818) (DB). 

(22) In the case of a riot counter-com¬ 
plaints received even during investigation 
are not hit by Section 162. AIR 1954 
Mad 442 (447) = f954 Cri L Jour 610. 

(23) Statements made to an officer of the 
criminal investigation department, who is 
investigating an offence of which he' has 
received information, are statements made 
in the course of an investigation. AIR 
1938 Mad 893 (894) = 40 Cri L Jour 108. 

(24) In bribery cases when it is intended 
to trap the accused at the time when the 
bribe is paid, the system is for the police 
to move the District Magistrate for an 
order for investigation. AIR 194G Cal 
483 (487) = 47 Cri L Jour 564 (DB) 

AIR 1949 All 483 (488) ILR (1951) 1 
All 12 = .50 Cri L Jour 719 (FB) 

1965 Cri LJ 846 (848) = (1964) 66 Pun 
LR 877. 

(25) Offence under Section 181, Penal 
Code, is complete not only when illegal 
gratification is accepted by accused but 
also when there is attempt to obtain such 
gratification — Therefore statement made 
to polic^ even prior to acceptance of such 
gratification by accused, if it falls underi 
category of statement made in course of 
investigation will be hit by Section 162, 
Criminal P. C. AIR 1969 Andh Pra 271 
(275) = 1969 Cri LJ 1016 = (1969) 2 
Andh WR 281 (DB). (AIR 1963 Guj 145,' 
Dissent, from.) 


(26) First information report about of¬ 
fence under Section 5 ( 1 ) (c), Prevention 
ot Corruption Act, 1947 — Commence¬ 
ment of investigation without sanction of 
Magistrate and without registering F. I. R. 

•— Statements recorded during course of 
such enquiry are hit by Section 162. AIR 
1961 Andh Pra 3 (5, 6 , 7) = (1960) 2 
Andh WR 73 = 1961 (1) Cri LJ 33. 

(27) Offence under Section 5-A, Preven¬ 
tion of Corruption Act — Illegal investi¬ 
gation does not render statements record¬ 
ed therein by police officer illegal — In¬ 
vestigation made by Dy. S. P. — Fresh 
investigation by Superintendent of Police 
— Statements recorded earlier by Dy. S. 
P. are still statements recorded by police 
officer in course of investigation under 
Chapter XIV of Cr. P. C. — Witnesses 
resiling from such statements can be cross- 
examined. AIR 1968 SC 1323 (1326) = 
1968 Cri LJ 1505 = (1969) 1 SCJ 300. 

(28) F. 1. R. — Investigation under 
Section 5-A of Prevention of Corruption 
Act (1947), by Circle Inspector, an officer 
below the rank of Deputy Superintendent 
of Police — Such enquiry does not have 
legal effect of an investigation, as C. I. is 
incompetent to investigate — C. I. taking 
down stateiiK'nts of witnesses and getting 
signatures thereto — Held that C. I. act¬ 
ed in contravention of Section 162. AIR 
1961 Ker 99 (103, 104) = 1960 Ker LJ 
821 = (1961) 1 Cri LJ 505 (FB) 


(29) Statements recorded by inducement 
of assurances of immunity from prosecu¬ 
tion to accomplices under Section 8 of 
Prevention of Corruption Act will be in 
violation of Section 162 and would vitiate 
the investigation. AIR 1968 Mad 117 
(129) = 1968 Cri LJ 493 = (1968) 1 
Mad LJ 480. 

(30) 'Accused charged with bribery — 
Trap party recovering fhe currency no^ 
in question — Recovery memo si^ed by 
the accused amounts to a confession by 
the accused while in police custody in 
view of presumption under Section 4 Pre¬ 
vention of Corruption Act — Memo can¬ 
not form the basis for conviction — How¬ 
ever, it can be considered to test the regu¬ 
larity and propriety of the recovery pro¬ 
ceedings. 1968 Cri LJ 391 (398) (All). 


(31) The statement of an accused person 
the time of his arrest comes within the 

irview of this section where the arrtst 
made in the course of the investigation. 

■R 1935 Mad 479 (482) , 36 Cn L 

ur 1107 (PB) 1962 (1) Cri LJ 
19, 150); (1961) 2 Guj 664 (DB). 

[32) TTie mvesrigalion ;• must ^ one 


der this Chapter. 


uci air 1949 An ^3 

lO) = ILR (1951) 1 All 12 = ^ Cn 
Jour 719 (FB) AIR 1969 Andh 
L (274) = 1969 Cri LJ 1016 = (1969) 
Andh WR 281 (DB). 
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Section 162 — Note 8 (contd.) 

(33) Trial under Section 438, Portuguese 
Crimmal Code — Statements of complai¬ 
nant and witnesses recorded during police 
investigation are admissible in evidence — 
Can be used both for contradicting and 
for corroborating — Under Section 132 of 
(Indian) Criminal P. C. such statements can 
be used only for contradicting the witness. 
AIR 1967 Goa 51 (58) = 1967 Cri LJ 
473 (FB). 

(34) An investigation under this Chapter 
will not cease to have that character mere¬ 
ly because it has been undertaken with¬ 
out the necessary permission or on the 
strength of an invalid permission. AIR 
1949 All 483 (491) = ILR (1951) 1 All 
12 = 50 Cri L Jour 719 (FB). 

(35) After the amendment of Sec. 1 (2) 
of the Code by the Bombay Police Act 
(22 of 1951), the Code is applicable to the 
Police in the City of Bombay. AIR 1955 
SC 104 (110) = 1955 SCR 903 = 1955 
Cri L Jour 196. 

(36) Where the investigation is under 
the Calcutta Police Act this section will 
not apply. AIR 1940 Cal 167 (168) = 
41 Cri L Jour 408 AIR 1955 Cal 138 
(140) = 1955 Cri L Jour 441 (DB) AIR 
1929 Cal 257 (257) = 30 Cri L Jour 557. 

[See AIR 1950 Cal 165 (166) = 51 Cri 
L Jour 680.1 

(37) Provisions contained in Criminal 
P. C. in respect of police investigation are 
neither affected nor modified by Sec¬ 
tions 7, 12 or 46 of Police Act (1861). 
AIR 1967 Pat 416 (421) = 1967 Cri LJ 
1677 = 1967 BLJR 411 (DB). 


R 11 =3 
1962 Cal 


(38) An investigation under Chap. VIII 
(security proceedings) is not one under this 
chapter. AIR 1950 All 134 a42) = ILR 
a950) All 935 = 51 Cri L Jour 436 
AIR 1933 Mad 688 (689) = 34 Cri L Jour 
951. 

(39) Statement not- relating to offence 

under investigation is not hit by Sec¬ 

tion 162 and is admissible in evidence in 
Ae trial of the offence charged. (1902) 2 
Cri LJ 751 = (1983) All Cri 
1903 All WR (Sup) 7 AIR 
641 (644) (DB). 

(40) A statement made by a person to 
an Excise OfiBcer in the course of an in¬ 
vestigation under the Opium Act is not 
within this section. AIR 1934 Cal 616 
(617) = 36 Cri L Jour 1178 (DB). 

(41) An ibvestigation by an officer in 
charge of a poUce^tation into an offence 
uinjer Section 9^ (a) of Ae Opiuni Act is 
tm investigation under this, chapter and 
this section appIiM to it. AIR 1942 Cal 
503 (597) '= 44 Cd t J<JUr 145 (DB) ’^* 
AIR 1963 Mad 917 (920) 

Mad<57’= 1958 Gri L Jtfor 16 

■ ^ (,42,) Panchnama ma<fe Police _ __ _ 

murae of investigation^ for anf offence uiider^ 
Sec^ns 4' arid 5 of Bombay Prevention 
of** GAi&bliri^ Act — 41it by Sefctioh 162 



Cri. P. C. AIR 1963 Guf 188 (191, 192) 
= (1963) 4 Guj LR 253 = 1963 (2) Cri 
LJ 141. 

(43) Bihar and Orissa Excise Act (2 of 
1915), Sections 77 (2) and 78 — Inspector 
or Sub-Inspector of Excise empowered to 
investigate any offence punishable under 
— Confession recorded by such Inspector 
of Excise — Held: It is confession to 
Police Officer and hence not admissible in 
evidence — It is also inadmissible under 
Section 162. Criminal P, C. AIR 1964 SC 
828 (832, 833, 837) = 1964 (1) Cri LJ 
705 s= (1964) 2 SCR 752. (AIR 1919 

Cal 696; AIR 1927 Cal 527; AIR 1932 

Cal 122; AIR 1932 Pat 293 (FB), Over¬ 
ruled.) AIR 1935 Cal 021 (622) = 36 

Cri L Jour 1366 (DB) AIR 1945 Nag 
217 (218) = 46 Cri L Jour 710 AIR 
1963- Cal 431 (432, 433) (Prs 5, 6. 7) 

(DB). 

[See however AIR 1939 Cal 623 (624) 
= 41 Cri L Jour . 40 (DB) ** AIR 1967 
Mad 263 (274. 275) = 1967 Cri LJ 1007 
= (1967) 1 Mad LJ 408 (FB) AIR 1968 
Bom 433 (439) = 70 Bom LR 231 = 

1968 Cri LJ 1617 (DB) 1961 (2) Cri 
LJ 406 (413, 414) = ILR (1960) 10 Raj 

(44) A departmental inquiry is not an 
investigation under this chapter and state, 
ments made to a police-officer during such 
inquiry are not' inadmissible in evidence 
under this section. AIR 1942 Oudh 163 
(167) = 43 Cri L Jour 139 AIR 1914 
Cal 396 (406) (SB) «« AIR 1920 Lah 349 
(350) = 21 Cri L Jour 818 AIR 1927 
Bom 501 (504, 505, 509) = 28 Cri L 
Jour 1012 (DB) AIR 1935 Sind 13 (14) 

= 36 Cri L Jour 581 (FB) 1960-2 Lab 
LJ 464 (467) (Andh Pra) (DB). 

[See also AIR 1919 Mad 487 (492) = 

^ air 1944 Pat 

67 (70) = 45 Cri L Jour 624 (DB).] 

(45) An inquiiy made by the police on a 
petition referred to them under Section 145 
u- t Code is not an investigation under 
this ch^ter and a statement made to the 
police during such inquiry does not come 

section. AIR 1954 Mad 1019 
(1020) = 1954 Cri L Jour 1565. 

(46) Statements made m an investiga¬ 
tion of a case other than those which re¬ 
sult in a trial in which those statements 
are sought to be used — Section does not 

r, t® I 

(4/; Ketusal of mamtenance on ground 
of adultery — Evidence of adultery — 
Statement made in police enquiry with 
respect to theft case ^ Use bf that state- 
proc^dmgs for mamtenance not 
forbiddeii^ .-aat could .be used 

ilnd^^ Sactioii* 21» Evidence^ Afct Atr 

CH'|j’1275 

= (1966) 1 Msfd' LJ 540. ^ 
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(49) A witness should not be presumed 
to be false simply because he is examin¬ 
ed some days after. 1957 Cri L Jour 240 
(241) (Raj). 

9, “If reduced into writing.” — (1) A 

E olice-officer, to whom a statement is made 
y any person in the course of investiga¬ 
tion, is not bound to reduce such state¬ 
ment into writing. But if he does so re¬ 
duce it, he should record the statement 

of each witness separately as required by 
Section 161 (3). AIR 1953 Bhopal 21 (23) 
=; 1953 Cri L Jour 990 ** ILR (1955) 
Andhra 700 (708) (DB) AIR 1953 Pepsu 
66 (72) = 3 Pepsu LR 90 = 1953 Cri 
L Tour 884 (DB) AIR 1950 Cal 363 

(364) = 51 Cri L Jour 1307 (DR) ** 

AIR 1949 Mad 668 (669) = 50 Cri L 
Jour 950 AIR 1945 Nag 1 (4) = 46 
Cri L Tour 448 = ILR (1945) Nag 151 
(DB) AIR 1944 Nag 318 (319) = 46 
Cri L Jour 195 AIR 1921 Sind 16 

(17) = 26 Cri L Jour 1137 (DB) ** AIR 
1928 Bom 352 (361) = 30 Cri L Jour 
278 (FB). 

(2) He should record the statements cor¬ 
rectly; otherwise he may become liable to 
be punished under Sections 167 and 218 
of the Penal Code. AIR 1928 Bom 352 
(361) = 30 Cri L Jour 278 (FB) ILR 
(1955) Andhra 700 (709) (DB). 

[See AIR 1933 PC 124 (132) = 34 Cri 
L Jour 322.] 

(3) The paper on which such state¬ 
ments are taken should be attached to the 
police-diary which should contain a nar¬ 
rative of events. AIR 1945 Nag 1 (4) = 
46 Cri L Jour 448 = ILR (1945) Nag 
151 (DB) AIR 1924 Nag 33 (33) = 25 
Cri L Jour 141 (DB). 

(4) Destruction of short notes of evi¬ 
dence of important eye-witnesses prepared 
at the time of inquest is a flagrant violation 
of the provisions of Section 162. AIR 1952 
Mad 229 (230) = 1952 Cri L Jour 481. 

(5) The writing of case diaries on loose 
sheets of paper must be deprecated and 
disapproved. AIR 1952 Vinrfii Pra 7 (7) 
= 1952 Cri L Jour 143. 

(6) Statements recorded must be pre¬ 
served — Accused cannot be deprived of 
their right to copies by destruction of re¬ 
cord. AIR 1945 Nag 1 (4) = 46 Cri L 
Jour 448 = ILR (1945) Nag 151 (DB) •• 
AIR 1929 Rang 87 (88) = 30 Cri L Jour 
538 (1966) 2 Mys LJ 130 (139) = 

(1966) 7 Law Rep. 321. 

(7) All that an accused is entitled to 
demand is that when a written record is 
kept. of thp statement of the w^ess to 
an. investigating officer he shalkt be entitled 
to-a cony of that record AIR 1949 Mad 
668 (6^ = 50 Cri L Jonr 950 (DB). 

(8) It . is necessary that the police-officer 
should nave t^ken ^down the statement 
direct form, or in the very words used by 
the witnesses. AIR 1933 Nag 4 (4,-6) = 


34 Cri L Jour 127 AIR 1935 Sind 145 
(172) = 36 Cri L Jour 1161 (DB). 


(9) Even where only the gist or memo¬ 
randum of what the witness said is t^en 
down, it is a “statement” within the mean¬ 
ing of this section.. AIR 1944 Mad 885 
(386) = 46 Cri L Jour 294 (DB) AIR 
1948 Cal 278 (284) = ILR (1948) 2 Cal 
364 = 49 Cri L Jour 469 (DB) AIR 
1943 Cal 644 (645, 646) = 45 Cri L Jour 
258 (DB) AIR 1933 Pat 589 (593) = 
35 Cri L Jour 379 (DB) AIR 1931 All 
262 (262, 263) = 32 Cri L Jour 562 •• 
AIR 1935 Sind 145 (172) = 36 Cri L 
Jour 1161 (DB). 

(10) It is not nepessary that a verbatim 
record of the statement of the accused 
should be made and it is sufficient compli¬ 
ance if a sufficiently detailed record is 
prepared on the basis of which the police 
officer can give not what his impression 
of the statement of the accused was, but 
what in fact the accused had stated, AIR 
1956 Ajmer 57 (60) = 1956 Cri L Jour 
1134. (Statement need not be in first per¬ 
son.) 


(11) It is not proper for police-officers 
to. record statements in the form, “A sup¬ 
ported B” or “A corroborated B” without 
a clear indication of the substance of the 
statement of A which the recording officer 
regards as supporting or corroboratiiig B. 
AIR 1950 Cal 363 (364) = 51 Cri L Jour 
1307 (DB) AIR 1954 Orissa 49 (50) = 
ILR (1953) Cut 428 = 1954 Cri L Jour 
306 (DB) AIR 1945 Pat 109 (112, 113) 
= 23 Pat 656 = 46 Cri L Jour 513 
(DB) 1962 (2) Cri LJ 682 (685) = 
1962 Jab LJ 901 (DB). 


(12) A sketch Bf/ap of the. scene of ffi© 

happening, especially if prepared early, 
an invaluable piece, of evidence, but it 
should show features *and objects that are 
actually seen (and wherever possible mea¬ 
sured) by the officer, and not a gist of the 
statements under Section 162, Criminal 
P. G. AIR 1958 Madh Pra 880 (885) = 
1958 Cri L Jour 1402 (DB) AIR 1963 
Ker 54 (56) = 1963 Ker LT 120 = 1963 
(1) Cri LJ 175 (DB). ' 

* t 

(13) Marks on the map based on ^e 
statements made by j^vitnesses to the Sub- 
Inspector cannot be used to found 
argument as to the improbability' of the 
deceased being hit on that part of die 
body where he was actually iniured, if he 
was standing at the spot marked on the 
sketch map. ' AIR 1962 SC 309 (401) .rs? 
(1962) 1 Andh tT 511 = 1962 (1) Ca 
LJ 469. 


(14) A 


ma 


prepared ty the., investigat¬ 
ing police-officer ^containing ‘statements 4f- 

witnesses jis within the section. AIR^ 19^ 
Cal 339 (346^ 86^ s? 45 Cri L Jour^ni 
(DB) •• AIR 1958oMlr,445 (446) fc*, 1958 
Cri L Jour 722 . AIR 1958 AU 7^ 

(756) = 1958 Cri L Jour 1266 ii(DB)'*? 
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AIR 1926 Cal 550 (551) 27 Cri L Tour 

222 (DB). _ 

(15) Once the police-officer records the 
statements or their substance, it is his duty 
to preserve them for the purpose of the 
limited use of them provided in this sec¬ 
tion. ILR (1955) Andhra 700 (708, 709) 
(DB). 

(16) Information obtained during the 
course of the police investigation has to 
be kept confidential and police-officers are 
not entitled to give out the contents of 
confessional statements of accused persons 
or the contents of statements made by 
witnesses interviewed by them for the 
benefit of the public or the Press. ILR 
(1959) Ker 319 (463) (DB). 

10. Statement not to be signed.—(2) The 
police-officer to whom the statement is 
made in the course of investigation should 
not require the witness to sign such state¬ 
ment. AIR 1955 Pepsu 81 (86) = ILR 
(1954) Patiala 352 = 1955 Cri L jonr 
983 (DB) AIR 1954 Trav-Co 282 (285) 
= ILR (1953) Trav-Co 841 = 1954 Cri 
L Jour 658 1959 Ker L Tim 872 

(874) ** AIR 1955 Trav-Co 6 (7) = 11,R 
(1954) Trav-Co 1200 = 1955 Cri L Jour 
122 (DB). (Statements of witnesses at in¬ 
quest not to be signed.) AIR 1952 
Trav-Co 300 (304) = ILR (1952) Trav- 

Co 261 = 1952 Cri L Jour 1290 (DB 
AIR 1950 Cal 165 (166) = 51 Cri L Jour 
680 (1887) 11 Bom 659 (661) (DB) 

AIR 1918 Mad 731 (732, 733) = 19 Cri 
L Jour 38 (DB) AIR 1931 OuHh 172 
(175) = 32 Cri L Jour 860 AHl 1934 

Sind 78 (83) = 35 Cri L Tour 1J70 (DR). 

[See also (1939) 40 Cri L Jour 10 (20) 
= 14 Luck 302 AIR 1940 Oudh 209 
(210) = 42 Cri L Jour 483.] 

(2) The fact that the .signature of a 
witne.ss was taken bv the police is a cir¬ 
cumstance to be taken into consideration 
in appraising the worth of his testimony. 
AIR 1955 Trav-Co 6 (7) = ILR (1954) 
Trav-Co 1200 = 1955 Cri L Jour 122 
(DB) AIR 1968 Mad 117 (128, 129, 
130) = (1968) 1 Mad LJ 480 = 1968 Cri 
LJ 493 (DB). 

(3) Signed statements of witnesses taken 
during investigation, not made use of 
during trial. Only effect is that it would 
impair value .of their evidence. AIR 1961 
Ker 99 (104, 105) == 1960 Ker LT 668 
^ 1961 (1) Cri LJ 505 (FB). 

(4) The mere fact that a .statement made 
during the investigation is signed by the 
person making it, does not thereby render 
it an information under Section 154. AIR 
1925 Mad 106 (109, 112) = 25 Cri L 
Jour 401 (DB) •• AIR 1961' Raj 35 (37) 

= 19^1 (1) Cri LJ 810. . 

(5) Where a witn^ who liad signed a 
statement to the police denied his signa¬ 
ture at the) trial and he was sought to be 


prosecuted under Section 193, 1. P. C., it 
was held that tht procedure contrave.i'-*d 
the policy c£ Sections 161 and 162 ot the 
Code, and the order .sanctioning ciok'^cu- 
tion was quashed. (1913) 14 Cri L jciu 
302 (302) = 6 Sind LR 277 (DB) 

(6) Panchanama prepared by the police 
the same day a murder was commicfed and 
was signed not only by the panchjis but also 
by the accused persons. The document 
was a complete confession of the crime 
from beginning to end, by all the accused 
persons. The document was proved by 
the prosecution. It was held that tnis 
was highly irregular and contrary to the 
provisions of Evidence Act and Code of 
Criminal Procedure. AIR 1957 SC 737 
(739) = 1958 SCR 283 = 1957 Cri L 
Jour 1320. 

11. Proviso —• Limt'ed use of previous 
statements. — (1) The proviso to this .sec¬ 
tion enacts that a previous statement fall¬ 
ing within this section can be u.sed for a 
limited purpose under the circumstances 
specified therein, AIR 1950 East Puni 23 

L 412 (DB) AIR 

1938 All 571 (573) = 40 Cri L Jour 4 
AIR 1937 Bom 60 (62) = 38 Cri L 
Jour 327 (DB) AIR 1968 All 345 (346) 
~ 1968 Cri LJ 1332 =: 1967 All LJ 695 

(HC) 447 = I960 Cri LJ 1 (FB). (The 
application of Section 162, Criminal P C 
Reversed on another point in AIR 1960 
112o.} 

proviso to Section 162 applies 
on fulfilment of three conditions; (1) State- 

reduced to writing 
(2) the witness must have been called fo' 
the prosecution and (3) the written state- 

ment be duly proved. AIR I960 

Anrlh Pra 76 (77) = (1959) 1 Andh WR 
419 = 1960 Cri LJ 208 (DB). 

in the Proviso are 
not fulfilled, a statement made to the 
police m the course of investigation can 
not be proved even though the person 

who made the statement is dead, unless 

the statement comes within Section 32. 
dause (1) of the Evidence Act AIR 1950 
East Puniab 23 (24) = 51 Cri L Tour 
^1^ (DB) - (1938) 40 Pun LR 42^ (S' 

(4) Where a witne.ss is called by defence 
his previous statement cannot be used 
either by the prosecution or by the defence 
tor the purpose of contradicting or corro¬ 
borating him under the provisions of the 

— 1953 Cri L Jour 1400 (DB) 52 

Cri L Jour 354 (355) (DB) (Pesh) ATR 

8 685 •• *Il| 
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(5) vVHer^ a witness is called by the 

Court and net by ihc prosecution, the pre^ 
vious sta rre .t made by him to the police 
cannot Le ased cither by the prosecution 
or bv i.hc- accused for any purpose. (1940) 
4-1 Cal \VN 451 (452) (DB) *“* 1959-1 
A)u\h \VR 419 (424) (DB) AIR 1927 

Lah n.3 (714) = 28 Cri L Tour 828 
AIR 1967 Bom 378 (381) AIR 1960 

Andh Pra 76 (78) = (1959) 1 Andh WR 
419 = 1960 Cri LJ 208 (DB). 

iSee also AIR 1927 Cal 372 (372) = 
.28 Cri L )oar 446 (DB) AIR 1930 Lah 
318 (320) = 31 Cri L Jour 343.1 

(6) Witness needed and summoned by 
Court for just and fair disposal of case 
is a Court witnesa — Provisions of Sec¬ 
tion 162 (1) are not applicable to a Court 
witness. AIR 1967 Bom 378 (379) = 1967 
Cti LJ 1376 = 60 Bom LR 530. 

(7) Witnesses examined by the Court in 
the interests of Justice cannot he said to 
be witnesses called for prosecution. The 
expression ‘called for the prosecution’ is 
express and explicit and there is no war¬ 
rant for jzivinj? it a meaning which the 
words in their literal or ordinary sense do 
not convey. AIR 1960 Andh Pra 76 (77, 
78) = 1959 Andh LT 857 = 1960 Cri 
LJ 208 (DB). 

(8) Prosecution witness examined-in-ch'ef 

— Cross-examined and discharged — Sub¬ 
sequent application by prosecution under 
Section 540 to recall him for putting to him 
his previous statement for contradicting 
him — Witness held continued to be one 
for prosecution and was not a Court-wit¬ 
ness — Provisions of Proviso to Sec. 162 
(1) were attracted. AIR 1967 Bom 378 
(381, 382) = 69 Bom LR 530 = 1967 
Cri LJ 1376. 

(9) The e.ssential change made by the 

Amending Act 26 of 1955 is that according 
to the proviso as it stands, it is open to 
the prosecution with the permission of the 
Court to use .such a statement in order to 
contradict a witness in the manner provid¬ 
ed by Section 145, Evidence Act. AIR 
19.'59 SC 1012 (1020) = 1959 Cri L Tour 
1231 AIR 1957 SC 623 (627) = ILR 
(1957) Punj 1668 =r 1057 Cri L Jour 
1009 AIR 1958 Pat 412 (414) = 1958 
Cri L Jour 929 (1968) 1 SCWR 730 

(735, 736) = 1968 SCD 790 1962 

Ker LI 1094 (1097, 1098) (1962 (1) Cri 

LT 657 (653) = 1961 Jab LJ 1221 AIR 
1960 Raj 101 (103) = 1960 Cri LJ 520 
(DB). 

(10) Prosecution witness testifying about 
detail for first time in cross-examination 

— It does not amount to contradiction — 
He cannot be declared hostile and cross- 
examined with reference to his case-diary 
statement. (1964) Mad LJ (Cri) 39 = 
1962 Ker LT 529 (531) (DB). 

(11) A previous statement by a prosecu¬ 
tion witness falling under this section can 
be used by the • accused only for the limit¬ 


ed purpose of contradicting such witness 
under Section 145 of the Evidence Act. 

AIR 1953 Hyd 133 (134) = ILR (1952) 
Hyd 512 = 1953 Cri L Jour 746 (DB) 

1958-2 Andh WR 627 (630) (DB) 

AIR 1955 Assam 59 (61) = 1955 Cri L 
Jour 450 (DB) AIR 1952 All 289 

(294) = 1952 Cri L Jour 600 (DB) 

AIR 1952 Madh B 79 (80) = 1932 Cri L 
Jour 700 (DB) AIR 1926 Rang 116 

(116, 118) = 27 Cri L Jour 881 (FB) •• 
AIR 1967 Goa 21 (27) = 1967 Cri LJ 
357 (FB) (1968) 1 Andh LT 249 (253) 
(DB) AIR 1967 Pat 63 (64) = 1967 

Cri LJ 237 = 1966 BLJR 133 ILR 
(1966) Guj 56 (59) = 7 Guj LR 227 (DB) 

ILR (1960) Cut 659. 

(12) A previous statement cannot be 
used for any other purpose, such as cor¬ 
roborating a prosecution witness or contra¬ 
dicting a defence witness. AIR 1952 Punj 
186 (188) = ILR (1951) Punj 231 = 
1952 Cri L Jour 775 (DB) AIR 1958 
Pat 412 (414) = 1958 Cri L Jour 929 

1958-2 Andh WR 627 (630) (DB) 

AIR 1950 East Punj 23 (25) = 51 Cri L 
Jour 412 AIR 1949 East Punj 334 
(335) = 50 Cri L Jour 840 (DB) AIR 
1944 FC 38 (39) = 46 Cri L Jour 317 

(1967) 69 Bom LR 421 (437) = ILR 
(1969) Bom 349 (DB) AIR 1966 Mys 
248 (255, 256, 257) = 1966 Cri LJ 1155 
= 3 Law Rep 725 (DB) AIR 1964' 
Madh Pra 30 (38, 39) = 1964 (1) Cri 
LJ 198 = 1967 MPLJ 849 (DB) AIR 
1962 Cal 85 (86) = 65 Cal WN 808 = 
1962 (1) Cri LJ 137 (138) (DB) •• ILR 
{I960) Cut 659 (669) (DB). 

(13) Statement made before police can 
be used to cross-examine a person 
who made it and the result may be to 
show that the evidence of the witness is 
false but that does not establish that 

he stated out of Court is true. 1961 All 
WR (Supp) 24 = 65 Cal WN 645 (648) 
(Cal (DB). 

(14) Statement of confession of witnws 
— Statement recorded by poli<^ and by 
Magistrate — Statement inadmissible ex¬ 
cept for corroboration or contradiction. 

AIR 1965 Orissa 38 (43, 44) = 1965 (1) 
Cri LJ 321 (DB). 

(15) A previous statement cannot be 
used as substantive evidence in favour w 
or akainst the accused. AIR 1952 Madh 
Bha 79 (80) = 1952 Cri L Jour 700 (DB) 

AIR 1958 Pat 412 (414) =, 1958 Cn 
L Tour 929 1958-2 Andh WR 627 

(630).(DB) AIR 1952 Trav-Co 300 (304) 
= ILR (1952) Trav-Co 261 = 1952 Cn 
L Jour 1290 (DB) AIR 1950 Him Pra 
18 (Pr 48) = 51 Cri L Jour 786 1969 

Cur LJ 105 (108) (Punj) ** 1966 BLJR 
786 (789) (DB) ILR {I960) Cut 659 
(669) (DB) AIR 1967 Pat 63 (64) = 
1966 BLJR 183 = 1967 Cri LJ 237 
n.R (1966). Guj 500 = (1986) 7 Guj LR 
662 (674) (DB) (1966) 32 Gut LT 695 
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(706) (DB) •• AIR 1965 Orissa 38 (43) = 
1965 (1) Cri LJ 321 (DB). 

(16) A jointly recorded statement of two 
or more witnesses, cannot be legally used 
as statement of any particular prosecution 
witness for the purpose of contradicting 
that witness. AIR 1937 Ondh 201 (203, 
204) = 38 Cri L Jour 165 (DB). 

[See however 1948 Jaipur LR 379 (382) 
(DB) ILR 1963 Guj 955 (955).] 

(17) Even if he could not be deemed 
to be an accomplice the evidence of a 
partisan witness could be acted upon only 
if the Court was confident that it could 
safely do so. 1959 Ker LT 872 (874) = 
1959 Ker LJ 1143. 

(18) Evidence as given before commit¬ 
ting Magistrate can be used as substantive 
evidence provided attention of witness lias 
been drawn to such statement and it is 
otherwise found to be reliable. ILR 42 
Pat 454 (459) (DB). 

(19) This section does not prevent a 
police-officer from explaining his conduct 
even though it may inferentially have re¬ 
ference to the statements made by wit¬ 
nesses. AIR 1929 Cal 298 (300) = 30 
Cri L Jour 1015 (DB), 

(20) Inferences drawn from statements 
made to police officer during investi"T?if>n. 
Inferences cannot be used for convic-ing 
accused. AIR 1968 All 345 (346) = 1967 
All WR (HC) 689 = 1968 Cri LJ 1332. 

(21) Where a police officer states in Ihe 
witness-box that no such case a.s is put 
forward by the defence before the Court 
was stated before him at the investigation, 
there is no u.se made of any previous s!ate- 
ment of any witness to tiie police-offtrer 
and the evidence is not inadmissible. AIR 
1930 Lah 484 (485) = 31 Cri L Tour 442 
(DB) AIR 1931 Lah 177 (177) = 32 
Cri L Jour 682 (DB). 

(22) Statements made in depositions in 
Court inconsistent with earlier statements 
before police — Held, they were contra¬ 
dictions within Section 162 and no reli¬ 
ance could be placed on the evidence of 
the witnesses. AIR 1964 SC 1563 (1571) 
= 1964 (2) Cri XJ 472. 

(23) As regards the question whether 
an omission in the statement to the police 
amounted to a contradiction, the following 
different views were held— 

(a) Omission and contradiction can never 

be identical and a statement to a 
police-officer cannot always be used 
during an enquiry or trial in order 
to ^how that a witness is making 
statement in the witnes.s-box which 
be did not make to the police, AIR 
u t- 1944 Mad 385 (386. 387) = 40 
Cri L Jour 294 (DB) AIR 1933 
Mad 372 (873, 374) = 34 Cri L 

' Todr 582. ' •> ’’ 

(b) All omissions are not hecc«sarilv con- 

J .ijM tradictionl It must left to 


the Court in each particular case 
to decide whether the omission is 
a contradiction or not. If it amounts 
to a contradiction, the Court should 
alltiw cross-examination on that 

point. AIR 1928 Lah 257 (258) = 
29 Cri L Jour 348 (DB) ** AIR 
1932 Lah 103 (111) = 33 Cri L 
Jour 97 (DB) AIR 1965 Orissa 

33 (35) = ILR (1964) Cut 752 = 
1965 (1) Cri LJ 317 (DB) AIR 
1963 Assam 151 (153, 154) = ILR 

1963 15 Assam 189 = 1963 (2) Cri 
LJ 225 (DB) AIR 1962 All 582 
(584)- = 1962 (2) Cri LJ 722 = 

1962 All LI 639 (DB). 


(c) An omission is not contradiction un¬ 

less what is actually said contradicts 
what is omitted to be said. The 
test to find out whether an omis¬ 
sion is a contradiction or not is 
to see whether one can point to 
any sentence or assertion in the 
statement under Section 162 which 
is irreconcilable with the deposition 
in Court. AIR 1952 AH 289 (294, 
295) = 1952 Cri L Jour 600 (DB) 
•• AIR 1959 Madh Pra 391 
= 1959 Cri L Jour 1340 (DB) 

AIR 1958 Mys 138 (139) = ILR 
(1958) Mys 121 = 1958 Cri L Tour 
1205 1937 AM LJ 18 (23) 

AIR 1926 Pat 20 (22) = 27 Cri L 
Jour 362 (DB). 

(d) The deposition of a witness to the 

effect that he did not make any 
statement to the police is not a 
statement within Section 162 of the 
Code. AIR 1927 Cal 257 (258) = 
28 Cri L Jour 273 (DB). 

(e) This section does not authorise the 

use of statements to the police for 
tlie purpose of showirig that the 
witness omitted to state some fact 
to the police. AIR 1937 Na" .50 
(53) = 38 Cri L Jour 330 (DB) 
(AIR 1936 Nag 136, Dissented 
from.) 

(0 An (Hnission may amount to contra¬ 
diction if the -matter omitted was 
one which the witness would have 
been expected to mention and the 
police officer to make note of in the 
ordinary course. AIR 1958 All 255 
(271) = 1958 Cri L Jour 424 (DB) 
•• AIR 1958 Mhdh Pra 13 (14) = 
1958 Cri L Jour 44 (DB) AIR 
1957 All 239 (241) J 1958 Cri L 
iJ56 (DB) AIR 1938 Pat 
579 (582) = 40 Cri L Jour 147 

(DB). 

(24) In the following case the Supreme 
Court referred to" this conflict of views 
^ that the last mentioned view i e 

The Supi^eme Court 
stated- the position as follows^ (1) A stafe- 

ment m writing madd by a Witness before 
a polled officer in the course pf investiga¬ 
tion can bd Mied only to ''confiadict his 
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statement in the witness-box and for no 
otlier purpose; (2) statements not reduced 
to writing by the police officer cannot lie 
used for contradiction; (3) though a 
particular statement is not expressly re¬ 
corded, a sUitement that can he deemed 
to he part of that expressly recorded can 
be- used for contradiction, not because it 
is an omission strictly so called but because 
it is deemed to form part of the recorded 
statement; (4) such a fiction is permissible 
b\ construction only in the following three 
cases: (i) when a recital is necessarily im- 
p!i<(l from the recital or recitals found in 
the statement; illustration; in the recorded 
statement before the police the witness states 
that he saw A stabbing B at a particular 
point of time, but in the witness box he 
sa\s that he saw A and C stabbing B at 
the same point of time; in the statement 
before the police the word ‘only’ can be 
implied i.e., the witness saw A only stab¬ 
bing B; (ii) a negative aspect of a positive 
recital in a statement: illustration: in the 
ncorded statement before the police the 
wilness sa\s tiiat a dark man stabbed B 
Init in the witness-box he says that a fair 
man slabbed B; the earlier statement must 
bf deemed to contain the recital not only 
that the culprit was a dark complexioned 
n' n but al'-o that he was not of fair com- 
'.irm: and (iii) when the statement 

1 oie the police and that before the 
f irt cannot stand together: illustration: 
till' witness says in the recorded statement 
before the police that A after stabbing B 
ran away by a northern lane, but in the 
Court he says that immediately after stab¬ 
bing he ran away towards the southern 
lane; as he could not have run away im¬ 
mediately after the slabbing i.e., at the 
same point of time, towards the northern 
latie as well as towards the southern lane, 
it one statement is true, the other must 
n-"ces.sarilv be false. AIR 1959 SC 1012 
(T')2fi) = 1959 Cri L Jour 1231 «« (1967) 
8 Guf LR 25 (DB) AIR 1960 Mw Jll 
( 126 ) = 38 Mys LJ 265 = 1960 Cri LJ 
934 (DB). 

(25) The contradiction under Section 162 
should be between what a witness assert¬ 
ed in witness-box and what he had stated 
before^ police officer and not between what 
he sai'd he had stated before police officer 
and what he actually stated before him. 
AIR 1962 All 582 (584) = (1962) 2 Cri 
LJ 722 = 1962 All LJ 639 (DB). 

(26) Statements made before the police 
can be used only for the purpose of con¬ 
tradiction and no omission can be treated 
as contradiction unless it can be shown 
that the omission amounts to contradiction 
by implication. Where the witness who 
was one of the victims did not tell the 
police that he saw the accused leaving 
the room being chased by the deceased 
and that he heard the voice of the de¬ 
ceased saying ‘Bachao, Bachao; I am being 


shot by Sarma’ (accused): 

Held, that such omissions werev.not con¬ 
tradictions and could not be used for dis¬ 
crediting the witness. ILR (1963) 15 
Assam 552 (556) (DB). 

(27) It is not open to the Sessions Judge 
to examine the statement made before the 
Police and come to his own conclusion 
whether the omissions in the evidence 
given by the witnesses were deliberately 
made or otherwise done. 1961 (2) Cri LJ 
198 (199) (DB) (Assam). 

(28) Omission is not relevant unless the 
same amounts to contradiction — Question 
in cro.ss-examination seeking to elicit ' a 
mere omission in the statement of witness 
recorded by Police, was held not to be 
allowed, in view of the omission not 
amounting to contradiction. AIR 19^ 
Bom 127 (141) = 68 Bom LR 941 = 

1967 Mah LJ 25 = (1968) Cri LJ 453 
(DB). 

(29) Ordinary omissions are not by them¬ 
selves contradictions even if they are on 
material points unless they are irreconci¬ 
lable. (1961) 3 Orissa JD 110 (117) (DB). 

(30) Where prosecution witness deposes 
in Court that accused gave a blow to the 
victim but has failed to make such a 
statement before police, it is a material 
omission amounting to contradiction 
though evei^' omission is not a contradic¬ 
tion. AIR 1968 Orissa 167 (168) = 1968 
Cri LJ 1190. 

(31) Contradiction, if any, brought out 
by proof of omissions, would rather discre¬ 
dit the statements recorded by the police 
in the instant case than cast any reflection 
on the probitv of witnesses. AIR 1968 
Orissa 172 (175) = 34 Cut LT 585 = 

1968 Cri LJ 1192. 

(32) The prosecution is not bound to 
produce in Court every person examined 
by the police. AIR 1934 All 908 (918) 
= 36 Cri L Jour 152 (DB). 

(33) Public Prosecutor ought to inform 
the pleader for defence that information of 
value to the defence is found in the police 
papers so as to enable him to apply for 
the copies under this section. AIR 1933 
Rang 378 (381) = 35 Cri L Jour 792. 

(34) As to the use of mashimamas or 
panchanamas prepared in the course of 
police investigations, for refreshing me 
memory of a witness, see the imdermen- 
tioned cases. AIR 1939 Mad 766 = 40 
Cri L Jour 925 AIR 1940 Sind 168 
(171) = 41 Cri L Jour 924 (DB) ** AIR 
1933 Sind 220 (222) = 34 Cri L Jour 
848 (DB) 1966 Cri LJ 331 (332) (Guj) 

AIR 1963 Guj 145 (146, 147) = (1963) 
4 Gui LR 5 = 1963 (2) Cri LJ 14 (DB) 
AIR 1963 Gui 188 (192, 193) = 

(19B3) 4 Guj LR 253 = 1963 (2) Cri LT 
141 1962 (1) Cri LJ 142 (147, 148, 149) 

= (1961) 2 Gu] LR 664 (DB). 

(35) Permitting the prosecuting counsel 
to refresh the \vitness’s memory by read¬ 
ing ou^ his .statement recorded during in¬ 
vestigation is wholly illegal and should 
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never be permitted. 1963 (2) Cri LJ 198 
(201) (DB) (All). 

(36) Statement to police made by wit¬ 
ness — Witness refreshing his memory by 
reading it before giving evidence in Court 
— Section 162 whether prohibits such use. 
AIR. 1968 Guj 11 (13, 14) = 1968 Cri 
LJ 54 (DB). 

(37) As to the presumption in favour of 

the accuracy of statements recorded by 
the police and the burden of proving that 
the recording is not accurate, see the fol¬ 
lowing cases. AIR 1953 All 652 (654) = 
1953 Cri L Jour 1400 (DB) AIR 1938 
Lah 714 (717) = 40 Cri L Jour 261 

(DB). 

(38) For the applicability of Section 162 
(1) proviso, witness recalled must continue 
to be one for prosecution. AIR 1967 Bom 
378 (381) = 1967 "Cri LJ 1376 = 69 
Bom LR 530. 

(39) No doubt Section 162 (1) limits 
the use of the statements recorded under 
Section 162 but it cannot be held that 
those statements cannot be made use of 
by a committing Magistrate under Sec¬ 
tion 207-A. AIR 1957 Mys 5 (7) = ILR 
(1956) Mys 255 = 1957 Cri L Jour 76 
(DB) AIR 1966 Him Pra 11 (12) =. 
1960 Cri LJ 20, 

(40) Statements of witnesses during 
police investigation are not available to 
prosecution for reliance in committal pro¬ 
ceedings even when those witnesses were 
examined fn committal proceedings. AIR 
1965 Mys 302 (303) = 1965 (2) Cri LJ 
656 = (1965) 1 Mys LJ 91 (DB). 

(41) Statements of witnesses recorded 
by police officer during investigation of a 
crime can be used in civil litigation as 
their previous statement. AIR 1965 All 494 
(495) = 1965 (2) Cri LJ 452 = 1964 All 
LJ 950 = (1965) 2 Cri LJ 452. 

(42) The bar imposed by Section 162 
applies to the enquiry or trial resulting 
from that investigation but not to an en¬ 
quiry or trial of other offences. AIR 1965 
All 494 (495) = 1965 (2) Cri LJ 452 = 
1964 All LJ 950 = (1985) 2 Cri LJ 452. 

(43) If during trial, witness makes a 
statement in excess of what was record¬ 
ed under Section 161, accused should be 
given an opportunity to cross-examine him 
and thereafter. Court should determine 
whether any difference in the statements 
be treated as an improvement or as, a mere 
omission. 1964 All WR (HC) 523 (524). 

• (44) The defamatory statement made by 
a person. during investigation of a brih<^ 
charge against a Sub-Inspector, to ihe 
Deputy Superintendent cannot be used at 
^y inquiry or trial in respect of the of¬ 
fence puni^ble under the Preyenfion of 
Corruption .Afct under invesfigation; its use 
in apy other inquiry*^ or trial is not bar-- 


red. AIR 1960 All 623 (625) = 1960 All 
WR (HC) 141 = 1960 Cri LJ 1296. 

(45) Statement of wient.^s before Police 
— ‘He saw accused going away after as¬ 
saulting deceased’ — In witness-box wit¬ 
ness stating: ‘He saw accused assai.lting 
deceased and thereafter gc.'ing away’ — 
Held, compound form of sentence lecortl- 
ed by Police did mean what witness stated 
in witne.ss box — Held further, .statement 
reduced to writing under Section 162 
could not be allowed for purpose of cr.j.ss- 
examining witness within meaning of first 
part of Section 145, Evidence Act, but its 
cross-examination should be confined only 
to cross-examination by contradiction alltjw- 
ed by Proviso of Section 1G2, Criminal 
P. C. (1965) 31 Cut LT 357 (359) (DB), 

(46) A missing information given by ac¬ 
cused at police station and entered in 
General Diary can be used as a circum¬ 
stance proving conduct of accused, where 
it destroys presumption of his innocnere. 
AIR 1962 Cal 504 (509) = 1962 (2) Cri 
LJ 354 (DB). 

(47) Although statement made bv accus¬ 
ed before Police can be used for the pur¬ 
pose of an inquiry under Section 517. it 
cannot be usecT unless it is proved. 1963 
(1) Cri LJ 531 (533) (G.ij). 

(48) Disposal of property seized _ In¬ 

quiry for — Statement of accused made to 
police — Proof of statement necessary 
before use in the enquiry. (1962) 3 Gui 
LJ 796 (799). 

(49) Provision does not permit user of 
the statements for finding whether the 
record is correctly maintained or not. 
(1967) 8 Guj LR 350 (357, 358) (DB). 


(50) Unless the Court can find from 
materials before it that the record was 
deliberately perfunctory or dishonest or 
that the record maintained by police was 
vitiated by mala fide conduct of Jnves'i- 
gating officer, it is not possible ordinarily 
for Court to disregard contradictions i)e- 
tween deposition in Court and statements 
made to police as recorded by investigat¬ 
ing officer. ILR (1966) Cm 56 (63) = 
(1966) 7 Guj LR 227 (DB). 


(51) When an eye-witness gives the ear¬ 
liest report, it can be used for his corro¬ 
boration and in certain respects for contra¬ 
diction as well. But when there is no first 
information that can be used for corrobo¬ 
ration on details as is inevitable when¬ 
ever it is given by somebody other than 
an eye-witness, the case has to be con¬ 
sidered on the evidence available without 
any bias. AIR 1964 Madh Pra 30 (fi 7 ) 

(52) Statements under — Court can look 
imo, only to utilise re.sult of comparison 
ot such statements in elucidating fa<t.s 
necessaiV for determination. ILri (1959) 
Andh Pra 797 (819. 820) (DB) 


1018 IS 102 N 12-15] 


[The Code ofj Ciiminal Procedure^ 1898 


Sechon (contd.) 

12. “Nfir sliall any sv!cli sfnlement or 
ar.y record thereof. ” — (1) The amend¬ 
ment of the section in 1923 by the inser¬ 
tion of the words “nor shall any such 
stateiV.ejit or any record thereof .... he 
used foi any pinpose" make.s it clear that 
lu) oral eN'idence of the statement is now 
ad,r.i^^iblc. 53 Cal \\S (1 DR) 06 (68) 
(DB) -MR 1928 Mad 1028 (1031) = 
29 Cri L Jour 1098 (FB). (Overriding AIR 
1925 Mad 579 - 26 Cri L Jour 721.) 

[See also AIR 1946 Bom 189 (191) = 47 
Cri L Jour 590.] 

13. “At any inquiry oi irial in respect of 
any offence under investigation at the time 
when such statement was made.” — (1) 
Under the present section it is clear that 
statements made during the course of in¬ 
vestigation can he used in a subsequent 
case which was not under investigation 

»• when the witness made the statement. 
AIR 1942 Cal 277 (279) = 43 Cri L Jour 
693 (DB) AIR 1959 Andh Pra 333 
(340) = 1959 Cri L Jour 8.13 (DB) 
1958-2 Andh \VR 480 (486) AIR 1957 
Rai 185 (188) = ILR (1957) 7 Raj 693 
AIR 1938 Nag 110 (111) = 39 Cri L 
Jour 68 AIR 1962 Cal 641 (644) = 
(1962) 2 Cri LJ 751 = 1963 All Cri R 
11 (DB). 

[See however (’50) 85 Cal L Jour 337 
(338) (DB).] 

(2) Before an accused can claim copies 
of the statements of witnesses examined 
by the police, it is necessary that such wit¬ 
nesses must have been examined with res¬ 
pect to the investigation of the offence 
which is under trial. AIR 1957 Raj 185 
(188) = ILR (1957) 7 Raj 693. 

(3) A complaint made to police who, 
after investigation under Chapter XVI re¬ 
jected it as false — Complainant then 
pressing the complaint before Court — In 
the trial taking place on such complaint, 
statement of witnesses to the police during 
investigation can be u.sed only in accord¬ 
ance with Section 162. AIR 1951 Raj 
145 (145) = ILR (1951) 1 Raj 178 = 52 
Cri L Jour 1183 AIR 1927 Nag 24 
(25) = 28 Cri L Jour 14. 

(4) Dissatisfied complainant filing com¬ 
plaint in Court — Police investigation 
found unsatisfactory and perfunctory — 
Record of statements by police becomes 
suspicious — Evidence led before Court in 
complaint case cannot be attacked by 
comparison with statements recorded by 
police. AIR 1968 Orissa 172 (174) = 
1968 Cri LJ 1192 = 34 Cut LT 585. 

(5) The statements made during investi¬ 
gation can be used in proceedings under 
Secions 517 and 523 of the Code and also 
in a subsequent Civil suit, AIR 194T Lah 
312 (313) = 45 Cri L Jour 153 ** (1885) 
9 Bom 131 (134 (DB) AIR 1920 Nag 
219 (220) = 21 Cri L Jour 414 AIR 
1932 Oudh 137 (138), 


(6) As Ae section expressly ajiplies both 
to enquiries and trials, commitment pro¬ 
ceedings are within the ambit of the sec¬ 
tion. AIR 1934 Nag 138 (139). . 

(7) A person proceeded against under 
Section 109, (security proceeding) is not 
prosecuted for any offence and a statement 
made by such person to the police is not 
affected by this section. AIR 1950 All 
134 (142) = ILR (1950) All 935 = 51 
Cri L Jour 436. 

(8) A proceeding under Section 145 is 
not an inquiry or trial in respect of any 
offence and, therefore, a statement made 
to the police during the course of the en¬ 
quiry does not fall within the ban of this 
section. AIR 1954 Mad 1,019 (1020) = 
1954 Cri L Jour 1565. 

(9) Sub-section (4) of Section 173 read 
with sub-section (3) of Section 207A makes 
ample provision for the defence to be in 
possession of all the statements and docu¬ 
ments before the enquiry begins, but no¬ 
where is it stated either in Section 173 (4) 
or Section 207A (3) that the statements in 
connected cases should be supplied to the 
accused. AIR 1957 SC 623 (627) = ILR 
(1957) Punj 1668 = 1957 Cri L Jour 1009. 

(10) Statements made under Section 162 
can be used in civil proceedings under 
Section 145, Evidence Act to contradict 
them. AIR 1964 Andh Pra 198 (199, 200, 
201) = 1964 (1) Cri LJ 504 = (1963) 2 
Andh WR 485. 

, I 

14. Application for copies When to 
be made. — (Omitted.) 

15. Duty of Court to grant copies. — 
[Note. — The provision relating to grant 
of copies to the accused contained in the 
Second Proviso to this section has been 
deleted by the Amending Act 20 of 1955, 
but it has been re-enacted in. the modified 
form as Section 173 (^. The case law 
given below is under the section before 
its amendment.) 

(1) The grant of copies is not a matter 

of judicial discretion, under the present 
section. Court is bound to grant copies, 
unless it is of opiiuon— (1) that any part 
of such statement is not relevant to the 
subject-matter of the enquiry or trial, or, 
(2) that its disclosure to the accused is not 
essential in the interests of justice and is 
inexpedient in the public interests. AIR 
1945 Cal 159 (167) = 46 Cri L Tour 692 
(DB) AIR 1939 Pat 174 (176) = 40 
Cri L Jour 509 (DB) AIR 1937 Mad 
822 (823) = 39 Cri L Jour 54 AIR 

1937 Pesh 10 (11) = 38 Cri L Jour 347 
(DB) AIR 1935 Rang 370 (372) = 36 
Cri L Jour 1487 (FB). 

(2) The duty to form /an opinion and 
exclude certain portions of statements from 
copies to be supplied to the accused rests 
on the Court itself and the Court cannot 
delegate. it to anybody or to Public Prose- 
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cutor. AIR 1951 Cal 212 (214) = 51 

Cri L Jour 1581 (DB). 

(3) A Court cannot refuse to grant 
copies on the ground that the statements 
had not been recorded in full and that all 
that was recorded was a memorandum of 
the same. AIR 1950 Cal 353 (353) = 51 
Cri L Jour 1334 AIR 1945 Cal 139 
(167) = 46 Cri X Jour 692 (DB) AIR 
1931 All 262 (262) = 32 Cri L Jour 562. 

(4) The Court cannot refuse copies on 
the ground that there was no contradiction 
between what the witness says in his evi¬ 
dence and his previous statement, or that 
the statements were of “no real value as 
evidence.” AIR 1937 Mad 822 (823) = 
39 Cri L Jour 54 AIR 1931 All 273 
(274) = 32 Cri L Jour 370 AIR 1930 
Sind 153 (153, 154, 156) = 31 Cri L Jour 
592 (DB) AIR 1929 Pat 268 (270) = 
30 Cri L Jour 858 (DB) AIR 1933 All 
535 (539) = 35 Cri L Jour 360 (DB). 

(5) Copies cannot be refused on the 
ground that the statements were signed 
by the witnesses contrary to the provisions 
of this section. AIR 1950 Cal 165 (166) 
= 51 Cri L Jour 680. 

(6) The police cannot refuse to supply 
copies of statements on the ground that 
they are embodied in a special report. 
AIR 1951 Mad 685 (686) = 1952 Cri L 
Jour 509. 

(7) The words "the Court shall refer to 
such writing” are used for the purpose of 
enabling the Court to see whether the 
statement or any part thereof is not rele¬ 
vant to the inquiry or whether its dis¬ 
closure to the accused is not essential in 
the interests of justice and is inexpedient 
in the public interests. AIR 1928 Pat 215 
(217) = 29 Cri L Jour 297 (DB) AIR 
1935 Rang'98 (100) = 36 Cri Jour 665 
(DB). 

(8) It is a condition preced.ent to the 
grant of copies that reference should be 
made by the Court to see whether any 
portion of the statement should be exclud¬ 
ed under the second proviso and to satis¬ 
fy itself that the document of which a 
copy is-required is really a statement with¬ 
in the section. AIR 1945 Cal 159 (168) 
= 46 Cri L Jour 692 (DB). 

(9) The Court is not at liberty to post¬ 
pone referring to the statement till after 
the witness's evidence is concluded. AIR 
1921 Lah .93 (94) = 22 Cri L Jour 578 
(DB) •• AIR 1935 Rang 98 (100, 101) ' = 
36 Cri L Jour 665 (DB). 

(10) To obviate del^y in the trial copies' 
of statements made to police may be had 
in readiness at the commencement of the 
trial. AIR 1935 Rang 98 (100, lOI) = 
30 Cri L Jour 665 (DB). 

-(11) It would be sufficient compliance 
^|tb thie section to allow. the defence 
pleader to see th^ statement of the wit- 
nws to the police and to cross-examine 
thereon wbilf .tbe fopy is being prepar¬ 


ed. AIR 1942 Mad 451 (451) = 44 Cri 
L Jour 400 AIR 1935 Rang 98 (101) 
= 36 Cri L Jour 665 (DB). 

(12) A Court would be justified in re¬ 
fusing the copy of an abstract of the state¬ 
ments of several witnesses prepared in 
such a way that it was not clear what each 
witness was supposed to have said; AIR 
1945 Cal 159 (167) = 46 Cri L Jour 692 
(DB). 

(13) Statements of two or more witnesses 
recorded jointly —- Such joint statement 
cannot be legally used as statement of 
any particular pmsecution witness for the 
purpose of- contradicting that witness. 
AIR 1937 Oudh- 201 (203, 204) = 38 Cri 
L Jour 165 (DB) ** AIR 1930 Lah 457 
(458, 459) = 31 Cri L Jour 444 (DB). 

(14) Suppose, the police-officer examines 

a witness B and takes down his statement. 
Then he examines A vvho repeats the same 
story. The police-officer states “A corro¬ 
borates B”. In such circumstances, it 
would appear that the accused is entitled 
to copies of the statements of B and A 
and can use them as contemplated bv the 
section. AIR 1932 Cal 375 (377) = 33 
Cri L Jour 725 (DB) AIR 1927 Pat 
325 (326) = 28 Cri L Jour 597 

AIR 1933 Cal 1861 (1863) = 35 Cri 
L Tour 530 (DB). 

(15) The trend of recent decisions of the 
Calcutta High Court is to the effect that 
even where statements of witnesses have 
been recorded in a condensed form cont¬ 
rary -to Section 161 (3) the accused is en¬ 
titled to copies. 55 Cal WN 398 (399) 
(DB) »» AIR 1950 Cal 363 (366) = 51 
Cri L lour 1307 (DB). 

[See AIR 1952 Cal 621 (626) = 1952 
Cri L Jour 1427 (DB).] 

(16) ^ere a request is made for a 
copy of the previous statement of a wit¬ 
ness, a copy of all the statements made 
by such witness during the investiga- 

furnished. AIR 1929 Pat 
268 (27^ = 30 Cri L Jour 858 (DB). 

(17) The accused is entitled to copy of 

the whole statement made by a witness 
excepting the portion that may be ex¬ 
cluded under the second proviso to the 
^ction. AIR 1935 Rang 98 (100) = 36 
Cri L Jour 665 (DB). ' 

(18) Material portions omitted in copy 
of statement by oversight of the typist ~~ 
Omiwion discovered only in appellate 
Court — Court should furnish the accus¬ 
ed ^th correct copy and also give oppor¬ 
tunity to recall the witness and cross-Ua- 
mine hun. AIR 1920 Pat 378 (861) = 21 
Cn L Jour 289 (DB). 

(19) Copies of statements recorded by 
the police m the course of investigation 
under Chapter .14 cannot be refused on the 
^oui^ Aat the case is being enquired 

® complaint and not 
challaned by* the police as result of in- 

^®51 Raj 145 (146) » = 


'm: 
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(20) An accu.sed is not entitled to copies 
of statements recorded in the course r)f 
investigation of other cases. AIR 1952 
Kntch 54 (55) = 1952 Cri L Jour 1017 

AIR 1936 Lah 359 (361) = 38 Cri L 
Jour 246 ««* .AIR 1935 Nag 23 (24). 

(21) An investigation made by a police 
officer under Section 202 not being an 
investigation under this chapter the state¬ 
ments of witnesses recorded by him during 
such investigation form part of the crimi¬ 
nal case and therefore the Court is not 
entitled to refuse the grant of their copies. 
AIR 1942 Rang 51 (51) (DB). 

(22) Stat(‘ments recorded bv a police- 
officer under Rule 254 (b). Police Regula¬ 
tion, Bengal, are not privileged as they are 
not recorded during the course of an in¬ 
vestigation under this chapter and .he ac¬ 
cused is entitled to get copies of such 
statements. AIR 1950 Cal 165 (166) = 
51 Cri L Jour 680. 

(23) As soon as a defence pleader asks 
a witness a que.stion concerning his state¬ 
ment to the police, it is the duty of the 
Court to ask the pleader whether nr not 
he wishes to have a copy of that witness's 
statement to the police supplied to him. 

It the pleader docs not desire a copy of 
the statement, then all questions conceiii- 
ing the witness’s statement to the invesli- 
ga'dng officer .should he disallowed. AIR 

935 Rang 299 {301) = 36 Cri L Jour 

looO, 

it is essential that the copv 
should he accurate, it is contemplated that 
-such copies should he furnished under tlie 
direction of the Court AIR 1945 Cal 159 
(169) = 45 Cri L Jour 692 (DB). 

(25) Notes of statement lost or destros’ed ' 
by witness — Evidence of witness whe¬ 
ther should be excluded, discussed — Evi¬ 
dence need not be expugned as inadmis- 

278 {280. 281) = 
469 {Db 1*’ 2 Cal 304 = 49 Cri L Jour 

(26) The section does not impose a sta- 
tutory obligation on an investigating officer 
to produce all his rough notes and jottings 
out ot which he writes his ca.se diary for 
me day. AIR 1949 Mad 663 (669) = 50 
Cn L Jour 950 (DB). 

(DB)^f 1950 Ker L Tim 290 (294) 

(27) See also Notes under Section 173. 

16. "On the request of the accused.” — 

(l; Before the amendment of the section 
by Act 26 of 1955 the accused had to re¬ 
quest the Court to refer to the statements 
made to the police officer and furnish him 
with a-icopy thereof, in order that the same 
may be used for contradicting the witness, 
but as it now stands, no such request is 
neces^ry because there is a provision to * 
the effect that copies should be given ear¬ 
lier. AIR 1957 SC 623 (627) ' = ILR 
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17. Contradicting witness under the 
secti^ -T — (1) Section 145 of 

the Evidence Act indicates the manner in 
which contradiction is brought out The 
cross-examining Counsel shall put Ae part 
or parts of the statement which affirms the 
contrary to what is stated in evidence. 
This indicate.s that there is something 
in writing which can be set against another 
statement made in evidence. AIR 1959 
SC 1012 (1024) = 1959 Cri L Jour 1231. 

(2) The only way in which the' previous 
statement can be used is by contradicting 
the witness by such writing and this can 
be done only by drawing his attention to 
such parts of the recorded statement as are 
intended to be used for the purpose of 
contradiction and allowing him an oppor- 

any contradiction. AIR 
19>2 All 289 (295) = 1952 Cri L Tour 
r 1958 All 445 ^6)^ = 

'722. AIR 1950 Cal 
363 (365, 366) = 1951 Cri LJ 1307 (DB) 
AIR 1945 Cal 159 (170) = 46 Cri 
L Jour 692 (DB) AIR 1943 All 49 
(5o) = 44 Cri L Jour 280 (1968) 2 

Andh LT 202 (204) (SC) ILR (1960) 
Cut 659 (669) (DB). « t w 

(3) Those parts of the statjsment to the 
police which are used for contradicting 
the witness must be proved and brou^t 
on the record. AIR 1952 All 289. (295) 
= 1952 Cri L Jour 600 (DB) ** AIR 1935 
Rang 98 (101) = 36 Cri L Jour 665 (DB). 

(4) The proper method of contradicting 

witnesses with their statements under Sec¬ 
tion 162 is to ask the witnesses whether 
they had made before the police state¬ 
ments to such effect, quoting the actual 
words used. AIR 1958 Madh Pra 380 
(386) = 1958 Cri LJ 1402 (1966) 7 Guj 

LR 662 (074) ILR 1966 Gui 500 (DB) 

AIR 1903 Assam 151 (154) = 1963 
(2) Cri LJ 255 = ILR (1963) 15 Assam 
189 (DB) AIR 1965 Orissa 21 (23, 24) 

= 30 Cut LT 500 = 1965 (1) Cri LJ 
191 1962 (2) Cri LJ 523 (524, 525) 

(DB) (Andh Pra) AIR 1960 Andh Pra 
341 (142, 143) = 1960 Cri LJ 303 = 
(1960) 1 Andh WR 313 (DB). 

(5) The contradiction must be establish¬ 
ed i>y proving diat the part of recorded 
statement used for contradicting a wit¬ 
ness actually represents what was said by 
him to the police-officer. AIR 1950 Raj 
16 (18) = 51 Cri L Jour 1077 (DB) 

AIR 1945 Cal 159 (169, 170) = 46 Cri 
L Jour 692 (DB). 

(6) The statement may be proved by 
getting an admission from the wihaess 
that he made it, or by asking ihe police- 
officer in the witness box whemer the witr 
ness made such statements to him and 
whether the record was’ made by him. 
AIR 1952 All 289 (295) = 1952 Cri L 
Joiir 600 (DB) AIR 1958 Bom 225 (230) 
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= ILR (1958) Bom 100 = 1958 Cri L 
Jour 749 (DB) AIR 1945 Cal 159 (170, 
171) = 46 Cii L Jour 692 (DB) AIR 
1943 All 49 (55) == 44 Cri L Jour 280 
AIR 1935 Rang. 98 (101) = 36 Cri 
I- Jour 665 (DB) AIR' 1932 Lah 103 
(110) = 33 Cri L Jour 97 (DB) AIR 
1950 Ra) 16 (18) = 51 Cri L Jour 1077 
(DB) AIR 1948 Cal 102 (103) = 48 

Cri L Jour 561 (DB). 

[See AIR 1938 All 571 (573) = 40 Cri 
L Jour 4 (1913) 14 Cri L Jour 437 (437) 

= 7 Sind LR 10 (DB) AIR 1928 Lah 
507 (510) = 29 Cri L Jour 303 (DB).] 

(7) If the officer is not available the state¬ 
ment may be proved by showing that the 
statement was written in the handwriting 
of the particular officer. AIR 1924 Bom 
510 (511) = 26 Cri L Jour 223 (DB). 

(8) While proving the statements of the 
witnesses the actual statements of the de¬ 
ponent must be accurately brought on re¬ 
cord and when a police officer is giving 
evidence with reference to such statements 
his answers should be checked with what 
is written in the diaries. AIR 1947 Pat 398 
(400) = 25 Pat 825 (DB). 

(9) If necessary, in order to avoid d(^lay, 

cross-examination may be allowed subject 
to subsequent proof of the statement. ATR 
1939 Lah 268 (269) ^ 40 Cri L Jour 708 
(DB) AIR 1938 Nag 110 (111) = 39 
L Tour 68 (1949) Bur LR (HC) 154 (155). 

[See also AIR 1937 Bom 60 (62) = 38 
Cri L Jour 327 (327) (DB).] 

[Biit see 1928 Bom 23 (25) = 29 Cri 
L Jour 221 (DB) AIR 1928 Rang 150 
(151) = 29 Cri L Jour 701 (DB),] 


(10) The non.examination of the investi¬ 
gating Police Officer, specially in a .serious 
case, may very often cause material pre- 

. judice to an accused. AIR 1956 Orissa 
212 (213) = ILR (1956) Cut 241 = 1956 
Cri L Jour 1421. 

(11) It is the duty of the defence to prove- 
the statements of which they make use in 
oross-examiqatioD and where they have not 
done so, it is not open to them thereafter 
to object that such statements have been 
brought on the .record without proof- AIR 
1935 Rang 98 (101) - 30 Cri L Jour 655 

(pR)' 

(12) If the witness’s attention is flot 

drawn tp the written record, .it cani^ot. be 
used m evidence arid the police-officer can¬ 
not be asked about it AIR 1945 Cal 159 
(17Q) = 46 Cri L Joux 692 (DB) AJR 

1943 All 49 (53) = 44 Qri %J 280 AIR 
1920rLaH 54 (58, 59) = 26 Cri L Jour 
1308 (DB) ’AIR-1033 Mad 283 (239) =, 
34 Cri D Jour 481 (DB). . 

j((lS) Tn^ Crocf-oxainination of the witness 
must be confined to tihe contradiction be- 
twefen his two statements. AIR 1935 Rang 
98’ ^00) 30 Cri L Jpur 605 (DR). 


(14) The word 'cross-examination' in the 
first proviso cannot be understood to mean 
the entire gamut of cross-examination with¬ 
out reference to the limited .scope of the 
proviso. It should be confined only to the 
cross-examination hy contradiction ai)o\.c.-d 
by the proviso. AIR 1959 SC 1012 (1024) 
= 1959 Cri L Jour 1231. 

(15) Only those portions of the statements 
as have been used to contradict the wit¬ 
ness, will form part of the judicial record. 
AIR 1952 All 289' (295) = 1952 Cri L Tr)ur 
600 (DB) AIR 1942 Mad 58 (60) (DR) 

AIR 1937 Oucih 201 (20-3) = 38 Cri 
L Jour 165 (DB) AIR 1926 Pat 20 (22) 
= 27 Cri L Jour 362 (DB) ** AIR 1965 
Orissa 205 (206, 207) = 32 Cut LT 456 = 
1965 (2) Cri LJ 661. 

(16) Subject to the power of Judge or 
Magistrate to disallow any question, it is 
for accused or his pleader to decide in wliat 
manner and to what extent he will use the 
statement for the purpose of cross-examina¬ 
tion. AIR 1935 Rang 98 (100) = 36 Cri 
L Jour 665 (DB). 


(17) The procedure laid down in this sec¬ 
tion applies whether the witness aclmits or 
denies the previous .statement. AIR 1933 
All 535 (539) = 35 Cri L Jour 360 (J.)B), 

(18) As to the nece,ssity of putting the 
writing to the witness before it can be us- d 
as evidence see the undermentioned ca‘:(‘s. 
AIR 1937 Oudh 201 (20-3) = 38 Cri L I'or 
165 (DB) ** AIR 1915 PC 7 (11) ATR 
1920 Pat 291 (-324) (DB) AIR 1917 Cal 
79 (80) (DB) AIR 1961 Raj 35 (38) - 
1960 Raj LW 411 = 1961 (1) Cri LI 310. 

(19) Dictum; It is unfortunate that Indian 
Law does not admit of cross-examination of 
defence witness in respect of his previous 
statements before police. AIR 1968 SC 


1390 (1392) = 1968 Cr LJ 1647 = (1968) 
3 CR 685. 


(20) Written report made by witne.ss to 

police narrating the incident, read out to 
him during his examination-in-chief before 
Sessions Judge — Held, Sessions Judge was 
not right in allowing report in its entirety 
to be read out to witness in course of his 
examination-in-chief — He overlooked the 
provi.sions of Section 162 (1). .4IR 1965 
Orissa 205 (206) - 32 Cut LT 456 = 1965 
(2) Cri LJ 661 (DB) 63 Pimj LR .546 = 
1961 All WR (Sup) 32 (1962 (1) Cri LJ 
843 (846) (Punj), ^ 

(21) Under present Section 162, pro¬ 
secution is entitled, . with permission of 
Court to contradict a witness in the 
manner provided by ■ Section 14 Evidence 
Act, provided his statement made to police 
officer in the course of ihvesti^ioris has 
been reduced into writing. (1908) ’ 1' ' SC 
WR 730 (735, 73^ = 1968 SCD '790. 

(22) It is not oorrect to ^say that tKe pro¬ 
secution cannot 'be allbwed to contradict 
me evidence gjvon by its witness iunder 
the proviso to Section 162 (1) Vithoul!^ 
declaring him hostile and sa^e in his cxoscr* 
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exii'iiination’. Section 154 of the Evidence 
Act does not require that witness should 
be declared as hostile !>\’ the party callinff 
him. AIR 1960 Guj 9 (9, 10) = 1960 Cri 
LI 1330 = (1960) 1 Guj HCR 44 = 

(1960) i Guj LR 64. 

(23) If fiom the materials on record the 
mala fide c<jnduct of Investigating Officer 
can lie rc..sonabiy inferred or held to have 
bff-n estalvli.sh^(i, then that mala fide con- 
diK“t can be urged on behalf of State and 
Court can ctinsider such mala fide conduct 
while considering the discrepancy between 
slat(‘merit or prosecution witness recorded 
by police and his deposition in Court. ILR 
(1966) Guj 56 (60) = (1966) 7 Guj LR 

(24) Accused in murder case was defend- 
decl by an ine.vperienced Standing Counsel 
AKsolutely necessary for trial Judge to have 
looked into several statements made by wit¬ 
nesses and put several statements which are 
contraciictory to these witnesses to elicit an 
explanation from them — Trial Judge 
has not pointed out the several contradic- 
torv statements of several witnesses to jury 
liu’se non-directions amounted to misdirec- 
tKHis. ILR (1960) Mys 311 (321) (DB). 

IS. Re-examination. — (1) Under the 

gmse of re-examination, the statement be¬ 
fore the police cannot be used to corrobo- 
la'e a prosecution witness. AIR 1929 Pat 
2(i8 (270) = 30 Cri L Jour 858 (DB). 

(2) Where during the cross-examination 
of police-oilicer, he is asked whether a cer¬ 
tain witness stated a certain fact to him 
dining investigation and he answers the 
(piestion in the negative, the matter as to 
what the witness actually stated to the police 
during the investigation must be cleared up 
in the re-examination of the investigating 
officer. AIR 1938 Pat 579 (585) = 40 Cri 
L Jour 147 (DB). 

(3) Even it the Public Prosecutor fails to 
clear up matters in re-examination it is the 
<luty of the Court to bring out facts which 
will clear up the negative answer. AIR 

L Jour 147 

(DB). 

19.^ Whether in a police-diary or other¬ 
wise. (1) The statements of witnesses 
during investigation, even though taken 
clown in the special diary, can be used by 
the accused for the purposes specified in 
the proviso. AIR 1952 Madh B 79 (80) = 

air 1928 

fo® L Jour 531 (DB) 

AIR 1927 Oudh 321 (323) = 28 Cri 
L Jour 802 (DB) AIR 1933 Nag 4 (5) 

= 34 Cri L Jour 127. 

[See also AIR 1929 Cal 257 (258) = 30 
Cn L Jour 577 AIR 1931 Pat 150 (151) 

= 32 Cri L Jour 638 (DB).] 

(2) The object of the amended section is 

a police-officer should no longer claim 
privilege in respect of statement on the 


ground that is is recorded under Sec 179 
AIR 1927 Cal 644 (646) = 28 Cri L lorn 
805 (DB) - AIR 1935 Sind 145 (1^2) = 
36 Cn L Jour 1161. 

(3) If a police-diary does not contain anv 
statement by any witness, but is only a 
brief record of what the investigating officer 
saw on the spot and of information ascer¬ 
tained as a result of questioning several 
pecipJe txie accused is not entitled, to use 
It in the manner provided bv Section 169 

386 (DBX = 40 Cri'L 

containing statements or 
other allied matters. Such as document 
Jike site plant prepared during investigation. 

All 494 (495, 

-1965 (2) Cri LJ 452 = 1964 

Lfj yso. 

(5) The statements recorded by the police, 
either in the case diary or separately, in 
the course of ftivestigation, are not their 
private property but constitute an unpubli- 
shed record relating to the affairs of the 
o ate. Keeping baclc of such statements is 
positively repugnant to spirit of this sec- 
bon. AIR 1953 Bhopal 21 (23) = 1953 

air 1959 Andh Pra 
325 (328) = 1959 Cri L Jour 808 (DB). 

(6) Statements by witnesses made in the 
course of investigation cannot be considered 
to be made in official confidence within 
the meaning of Section 124, Evidence Act, 

privileged. AIR 
1951 Mad 864 (864) = ILR (1952) Mad 
170 = 52 Cri L Jour 984 (1). 

(7) Court can order production of docu¬ 
ment under Section 162 witness has to pro¬ 
duce the same subject to objections of other 
side — Court cannot inspect the document 
1* objection is made under Section 123 
of the Evidence Act (1872) — Court must 
first decide whether document is privileged 
or not. AIR 1963 J and K 20 (22) = 1962 
Ka.sh LJ 185 =: 1963 (1) Cri 356. 

(8) Information obtained during the course 
of the police investigation has to be kept 
confidential and police officers are not en¬ 
titled to give out the contents of confessional 
statements of accused persons or the con¬ 
tents of statements made by witnesses inter¬ 
viewed bv them for the benefit of the 
public or the Press. 1959 K«r LT 167 (246) 

= 1959 Ker LJ 221 = ILR (1959) Ker 
319 (DB). 

(9) A Court is entitled to use police 

diary during the trial only for the pur¬ 
poses specified in Section 172. But it 
would not be justified in making use of it 
in his judgment and in seeking confirma¬ 
tion of his opinion on the question of ap¬ 
preciation of evidence from statements con¬ 
tained in the police diary. AIR 1954 SC 
51 (60) 1954 SCR 475 = 1954 Cri h 

Jour 338. 

(10) Where the statements of the wit¬ 
nesses were not taken down when they 
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were made but the police officer only made 
notes thereof and subsequently after copy* 
ing > the statements in the diary destroyed 
the original notes, there were material inter* 
polations in the inquest report and the pro¬ 
secution evidence was found tc be unrelia¬ 
ble, it was held that the accused wore de¬ 
nied of a valuable tight to cross-examine 
the prosecution witnesses with the aid of 
the earliest statements recorded under thh 
section and this was sufficient, in the cir¬ 
cumstances of the case, to vitiate the en¬ 
tire trial of the case. AIR 1956 Andhra 
213 (216) = 1956 Cri L Jour 1279 (DB). 

20. Effect of admitting in evidence state¬ 
ments inadmissible under this section. — (1) 
It is the dufy of the trial Court to refuse 
to admit evidence which is not admissible 
according to law. AIR 1953 Hvd 133 (134) 
= ILR (1952) Hyd 512 = 1953 Cri L Jour 
746 (DB) AIR 1947 PC 75 (77) = ILR 
(1948) 1 Cal '179 = 74 Ind App 80 = 48 
Cri L Jour 679. 

(2) Signed statements of Panch witnesses 
taken during investigation and incorporated 
in panchnama — Effect is to rentier evi¬ 
dence of such witnesses doubtful — Ad¬ 
missibility of evidence of such witnesses in 
trial doubtful — Its admissibility in trial 
Court not objected — Such evidence net 
excluded from consideration in appeal when 
there was nothing to show that witnesses 
had used those Panchnamas while giving 
evidence. 1962 (1) Cri LJ 55 (57, 58) = 
39 Mys LJ 788 (DB) (Mys). 

(3) Even the consent of parties will not 
transform such inadmissible evidence into 
admissible one. AIR 1923 Lah 630 (631) 
(DB) AIR 1926 Pat 211 (212, 213) = 
27 Cri L Jour 753 (DB) •• AIR 1931 Pat 
345 (345) = 32 Cri L Jour 1025. 

(4) Illegality committed during investiga¬ 
tion — Does not affect jurisdiction ot Court 
for trial unless the same is discovered at 
an early stage of proceeding. AIR 1968 
Mad 117 (133, 134) =: (1968) 1 Mad LJ 
480 = 1968 Cri LJ 493 (DB). 

(5) The mere fact that inadmissible evi¬ 
dence^ has been received will not render 
trial void ab initio. It is only an error cur¬ 
able under Section 537. Where, therefore,, 
the reception of evidence inadmissible under 
this section has not caused any prejudice 
to the accused and has not occasioned fail¬ 
ure of justice, it will not render the trial 
void. AIR 1942 Cal 495 (496) = 43 Cri 
L Jour 797 (DB) •• AIR 1939 PC 47 (53) 
= 40 Cri L Jour 864 AIR 1950 Mad 
536 (^) .= 1956 Qri L Jour 1202 (DB), 

(1955) Andhra 700. (710) (DB) •• 
AfR. 1953 Cal 602 ,(604)i, == 1953 Cr» L 
Jpito 1377 (Dp). I, „i j 

.. Sffee aiso.(1968h 1, SCWR 730*»(735, 786^ 
= WS SqD 790 AIR 1946 -Pat 127? 
®B) ^• (1036) 37 Cri L Jour 1117 (1118) 

(DB) (CaI}*X''' ^ 

>^A]so Note5 under S. 537. * 


(0) Irregularities and illegalities during an 
investigation may not nec^ssaxv vitijtf. vhc 
entire proceeding but may :,ni> atieci the* 
value of evidence. AIR .1.968 Mad n't 
(130) = 1968 Cri LT 493 = (1968) 1 M«>d 
LJ 480. 

(7) When tl.e record of the statements or 
of their .substance is lost or destroyed, the 
prime consideration b whether it has ic- 
sulted in denying the accused tne benefit 
of Section 162 (1) in which event ar. alrrosi' 
Inessistible inference of prej'udice to the ac¬ 
cused would arise. ILR (1955) Andhra 700 
(710) (DB) AIR 19.59 Andh Pra 825 
(328) = 1959 Cri L Jour 808 (DB) AIR 
1957 Mad 505 (508) = 1957 Cri L Jour 
863 (DB). 

[See also AIR 1954 Orissa 49 (50) = 
ILR (1953) Cut 428 =*• 1954 Cri L Jour 
306 (DB).] 

(8) If the Court of appeal or revi.sion 
holds that inadmissible evidence ha.s been 
received, it should wholly ignore such evi¬ 
dence and .>ee if there is other evidence on 
record to justify the decision of lower 
Court. (1878) 1 Cal 207 (217) (DB) 

AIR 1932 Sind 201 (205) = 34 Cri L Jour 
147 (DB) AIR 1933 Bom 266 (270) = 
34 Cri L Jour 870 (DB) (1910) 11 Cri 
L Jour 96 (97) (DB) (Cal) AIR 1923 
Pat 20 (23) = 27 Cri L Jour 362 (DB> 
(1908) 32 Bom Hi (119, 120) - 6 Cri L 
Jour 164 (FB). 

(9) The Privy Council will refuse to inter¬ 
fere on the mere ground cf wrong recep¬ 
tion of evidence. AIR 1925 PC 52 (53) = 
26 Cri L Join 1020 AIR 1946 PC 1 (O' 
= ILR (1945) Kar (PC) 366 = 72 Ind App 
270 = ILR (1945) Lah 451. 

[See also AIR 1947 PC 75 (76) ^ JLR 
(1948) 1 Cal 179 = 74 Ind App 80 - 48 
Cri L Jour 679.J 

(10) If evidence inadmissible under 
.section is used to demolish the most impor¬ 
tant portion of defence case, its admission 
would prejudice accused and the verdict of 
jury based on evidence cannot be upheld. 
AIR 1944 Cal 339 (346, 365) = 45 Cri 
L Jour 771 (DB) ** AIR 1939 Cal 330 = 
40 Cri L Jour 665 (DB) ®“AIR 1962 SC 
605 (625) = 1962 (1) Cri LJ 521 = a962) 
Supp 1 SCR 567. 

(11) The evidence of ‘agent provocateur* 
has to be scanned very carefully. Prudence 
requires that there must be corroboratioc 
of evidence of witness who must have been 
acting as ‘agent provocateur'. 1959 Ker LT 
872 (875) = 1959 Ker LJ 1143. 

(12) When P. W. 2 was asked in cross- 
examination whether the deceased caught 
hold of the accused by neck he gave^the 
evasive answer that he saw deceased catch¬ 
ing hold of the accused, but he was not 
aware whether it was on the throat. This 
^tnes^ was permitt^ to he declared hos-j 
tile and to be cross-examined with reference 
to his case diary statement because of the 
unwilling admission made by him in erpss- 
examination. 'The Sessions Judge was Jin 
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g the 'v?i.aess to be de- 
’•osth». 5,-.^ to bo confronted wdth 
tiic Ji. 1 T. staternei'.i. It was but a 

• ' t .d v-b’.ch v/as brought out in cross-exa- 
• irdhcM ?iid not i contradiction. (1964) 
s d ;Cn) 39 (Ker) = 1962 Ker LT 529 


(13) Notes prepared from memory of 
v\hat prosecution witness had stated before 
in'o tigatinp officer copy of notes got exlii- 
I'ited by dcfeiice — Making use of such 
(.iocument w'onid offend provisions of Sec¬ 
tion lo2. AIR I960 Mvs 111 (127) = 38 
• iys Lj 265 = 1960 Cri LJ 934 (DB). 


21. Effect of refusal to grant copies to 
accused. — [Note.- As the result of amend¬ 
ment of the section by Act 26 of 1955, 
the provision relating to the grant of copies 
oi the statements made to the police during 
'he investigation, to the accused on his re- 
jl'icst cotnained in the old proviso 1 has 
neon omitted in view of the fact that the 
ime.idcd Section 173 (4) makes it obli- 
■-'atory oii the police to supply to the ac- 
' used before the commencement of the in- 
'i'liry or trial, free copies of statements of 
Jl witnesses recorded under Section 161 (3) 
..horn the prosecution proposes to examine 
. 1 ' witnesses. The case law on this topic 
.’.s been, therefore, given under separate 
licadings as (a) Case law after the amend- 
iiN nt, and (b) Case law before the amend- 
nu-nt.] 

(a) Ca.se law after the amendment. 


(1) Provisions in Section 173 (4) and Sec- 
207A (3) have been introduced to .sim- 

I'lify the procedure in respect of inquiries 
'•■ading upto a Sessions trial and at the 
<arne time to safeguard the interests of ac¬ 
cused persons by enjoining upon the police 
olficers concerned and Magistrates before 
\yhom such proceedings are brought to see 
(hat all the documents necessary to give the 
accused persons all the information for the 
proper conduct of their defence, are fbr- 
nished. AIR 1957 SC 737 (741) =s 1958 
SCR 283 = 1957 Cri L Jour 1320. 

(2) Copy of statement of-approver record¬ 
ed curing investigation not supplied to ac- 
cused — It is a fatal defect — High Court 
will not consider approver’s evidence in ap- 
peal ~ Case held unfit for remand after 
prolonged trial. AIR 1963 Andh Pra 314 
f319)- = ILR (1962) Andh Pra 96 = 1963 
Cri LT 121 (DB). 

(3) In cases exclusively triable by Court 

Session it is the duty of the Magistrate 

while holding a preliminary inquiry, to 
satisfy himself that the documents referr^, 
to in Section .173 have been furnished to 
tl^ accused and if he found that the police 
officer . concerned had not, carried out his 
duty in that behalf, the Magistrate should 
see to it that that is done. AIR 1957 SC 737 
“ 1958 SCR 283 = 1957 Cri L Jour 


(4) No evidence affecting a party is ad¬ 
missible against that party. Unless ffie 

» ^ ® " 1 opportunity of testing its 

truthfulness by cross-examination. AIR 1963 
Andh Pra SH (319) = ILR (1962) An* 
Pra 96 = (1963) 2 Cri LJ 121. 

(5) The non-compliance with Ss. 173 ( 4 ) 
and 207A (3) has not, necessarily, the re¬ 
sult of vitiating the proceeding and subse- 

trial. The word ‘shall’ occurring in 
both these provisions is not mandatory but 
only directory. AIR 1957 SC 737 (741) 
-- 1958 SCR 283 = 1957 Cri L Jour 1320 
1962 (2) Cri LJ 682 (684, 685) = 1982 
MPLJ 352 = 1962 Jab LJ 901 (DB). 


(6) Failure to furnish statements of wit¬ 
nesses recorded in the course of investiga- 
tion may not vitiate the trial. It does not 
affect the jurisdiction of the Court to try 
a case, nor is the failure by itself a ground 
which affects the power of the Court to 
record a conviction, if the evidence warrants 
such^ a course. The provision relating to the 
making of copies of statements recorded in ffie 
course ^ of investigation is undoubtedly of 
great importance, but the breach must be 
considered in the light of the prejudice 
caused to the accused by reason of its 
breach. AIR 1964 SC 286 (291, 292, 294) 
= (1964) 4 SCR 521 = 1964 (1) Cri LJ 
167 (AIR 1945 Nag 1 and AIR 1946 Nag 
173, Overruled.) (1964) 1 Mys LJ 393 
(398), 


(7) An accused is undoubtedly entitled to 
inspect statements of prosecution witnesses 
recorded under Section 1^. The Court is 
expected to afford all facilities to, the ac¬ 
cused not only when he is compelled by 
law to do so; but also whep he has a dis¬ 
cretion in the matter and the ends of jus¬ 
tice require that the accused should be ap¬ 
prised of what certain prosecution witnesses 
had previously stated in the proceedings 
under Section 164. The same considera¬ 
tions are also applicable in case of state¬ 
ments made unde? Section 162, Criminal 
P. C. 27 Cut .LT 116 (124, 125).= 1961 
All Cri R 398 = 1961 All WR (Supp) 85 
(Orissa). 

(8) Bengal Excise Act (5 of 1909), Sec¬ 
tion 74 — Case investigated by Excise 0|B-. 
Cer — Section 162 applies but Sec. 173 (4) 
does not apply — Accused not entitled to 
copies of statement recorded during investi¬ 
gation in advance even on payment of costs 
— Proper procedure. AIR 1963 Cal 431 
(432, 433) = 1963 (2). Cri LJ 129 PB),. 

(9) * It is necessary and desirable tliat cus¬ 
toms Authorities should cpE 9 pelled h> 

furnish to_ accused btefore,.^ qommenceme^t 
of trial copies of' statements witn^^ 
recorded by them in the course of tneir 
investigationiK It wa^V’impRcit *in $ec. 
that Court shadl grant (he'^eqdest for r^r- 
rjng to ; statements etc. or supplying' 
copies of such statements to enable accused 
to cross-examine witnesses for purposes of 
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Sootlon 162 —~ Note 21 (contdL) 
pointing out contradictions. (1967) 69 Bom 
UR 421 (442) = BLR (1969) Bom 349 (DB). 
(1965) 67 Bom LR 74of Dissented fmm-) 

(10) Case started on complaint by 
Range Officer under Forest Act Ac¬ 
cused is entitled to grant of copies 
of statements of witnesses recorded 
during previous investigation into offence 
under Section 379, Penal Code and also 
those recorded by die forest authorities and 
whom the prosecution wanted to examine at 
the trial. ILR (1961) Madh Pra 1050 = 
1981 Jab LJ 1151 = 1961 MPLT 1177 = 
1962 (2) Cri LJ 550 (550.551). (AIR 1957 
Raj 185, Dist) 

(11) Final report by police finding no case 
Against accused —• Trim on basis of subse¬ 
quent private complaint — S. 162 still ap¬ 
plies —. Accused can get copies of state¬ 
ments made to police oy prosecution wit¬ 
nesses for contradicting diem in the manner 
provided under Section 145 of the Evidence 
Act. AIR 1965 Orissa 21 (23, 24) = 1964 
0 OJD 166 = 1965 (1) Cri LJ 191. 

(12) Statements made during investigadon 
of different offence — Accused has no ri gh t 
to free or certified copies of such state¬ 
ments. AIR 1967 Orissa 189 (190) = 1967 
Cr LJ 1552 == 33 Cut LT 576. 

(b) Case law before the amendment. 

(1) A refusal to grant copies of statements 
to accused is only an error curable under 
the provisions of Section 537. AIR 1935 
Sind 145 (178) = 36 Cri L Jour 1161 
AIR 1954 SC 700 (703) = 1954 Cri L Jour 
1751 AIR 1947 PC 67 (69) = ILR (1948) 
Mad 1 = 74 Ind App 65 AIR 1954 All 
E79 (781) = 1954 Cri L Jour 1705. 

[See also AIR 1952 Cal 621 (626) = 
1952 Cri LJ 1427 (DB) AIR 1952 Orissa 
289 (300) =: ILR (1952) Cut 109 = 1952 
Cri L Jour 1533 (DB) •• AIR 1948 Cal 278 
(280) = ILR (1948) 2 Cal 364 = 49 Cri 
L Jour 469 (DB).] 

(2) Where a Court wron^y refuses to give 
copies to the accused and if on a reference 
to die statements it ^pears that the ac¬ 
cused has been preiudiTOd, the conviction 
will be quashed ana a new trial ordered. 
Am 1950 Cal 565 (565) (DB) Am 1957 
Andh Pra 954 (955) = 1957 Cri L Jour 
1227 •• Am 1957 Andh Pra 729 (731) = 
1057 Cri L Jour 1088 •• Am 1956 Andhra 
218 (210) = 1950 Cri L Jour 1279 (DB) 
•• Am 1954 Madh B 138 (138) = 1954 
Cri L Jour 1184 •• Am 1950 Cd 363 (366) 
= 51 Cri L Jour 1307 (DB) •• Am 1031 
All 262 (263) = 82 Cri L Jour 562 •• 
Am 1931 All 273 (274) = 32 Cri L Jour 
870 •• (1874) 11 Bom HCR 120 (124) (DB) 
•• Am 1928 Cal 260 (261) = 29 Cri L 
Ira 531 (DB) •• Am 1933 Nag 4 (5) = 
84 Cri L Jour 127 •• Am 1920 Pat 268 
(270) = SO Grl L Jour 858 (DB). 

tVoL 7.] 8 A. M. 65 


55 Cal WN 898 (399) 
(DB) Am 1951 Raj 145 (145) = BLR 
(1951) 1 Raj 178 = 52 Cri L Jour 1183 
Am 1950 Ajmer 44 (45) = 51 Cri L 
Jour 1301.] 

(3) Each case must be decided on its 

own facts and the extent of the prejudice 
to the accused in each case must deter¬ 
mine wheAer the trial should be held al- 
together vitiated or whether the defect can 
^ remedied. ILR (1952) 2 Ra; 435 (443) 
(DB) 1954 SC 436 (438) = 1954 Cri 

L Jour 1155 = 1955 SCR 588 1955 Ker 

L Tim 383 (385) Am 1950 Nag 1 (5) 

= ILR (1950) Nag 229 = 51 Cri L Jour 
g2S5« 

(4) Refusal of the accused’s request for 

copies under this section vrill vitiate trial 
and ca^ot be cured under Section 537, be- 
cause Court is bound to assume prejudice 
m such cases and the extent of prejudice 
^mot be gauged, AIR 1952 Mad 229 
(230) = 1952 Cri L Jour 481 AIR 1951 
Mad 685 (686) = 1952 Cri L 509 

1 (5) = 46 Cri L Tour 
4^ — ILR (1945) Nag 151 (DB) AIR 
^39 Pat 174 (176) =^40 Cri L Jour 509 

[S^ also Am 1928 Lah 257 (258) = 29 

L Jour 1334 AIR 
1929 Nag 240 (240) = 30 Cri L Jour lOO?!} 

(5) Where a committing Magistrate re¬ 
fuses copies of statements, the committal 
need not be quashed because the accused 
bas an opportunity to use the statement in 
the Sessions Court. Am 1928 Pat ai®? 

^ 29 Cri L Jour 297 (d5). ® 

(6) The tesHmony of those witnesses 

copies of whose statements have been re- 
^ed thus accused is deprived of 
his valuable right of putting their testi¬ 
mony to Ae touch-stone of cross-examina- 
A ™ ^ received with great caution. 

Am 1953 Bhopal 21 (23) = 195,3 Cri I 

990 !* Am 1953 Bhopal 8 (1^ t 

jZ 379 = 50 Cri f 

the provisions of this section is only an 
eiTor curable under the Drovision<i nf Q^r> 
Ion 537. Am 1950 Pat MMSSO) »• Am 
1935 Sind 145 (178) = 36 Cri L 

1181 »» Am 1948 Cal 278 (2M^ = n n 

“ — 48 Cr L Jour 533 = ILR 
1 « Am 1948 Ca! ^3 - 47 

(101; — 86 Cri L Jour 605 (DB). * 

dedaratfon _ Recorded by 

^ ^ recorded 

by Judies Magistrate when it Is recorded 

about fitness of vS 
tim pr ovided the veracity of the witness re 

*^* **^' 6 ^ f* Dot doubtful and thn 
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Section 162 Note 22 (contd.) 

is true and correct as made by its maker. 

(1969) 71 Punj LR 73 (83) (DB). 

(2) Signing of statements recorded tmder 
this section is only an error curable under 
the provisions of Section 537. AIR 1945 
Mad 284 (286) = ILR (1940) Mad 219 = 
47 Cri L Jour 149 (DB) AIR 1946 Nag 
173 (182) = ILR (1946) Nag 126 = 47 
Cri L Jour 851 (DB). (Overruled by AIR 
1958 SC 238 on another point) AIR 
1934 Sind 78 (83) = 35 Cri L Jour 1170 
(DB). 

(3) The silking of the statement or the 
giving of evidence by a witness who has 
signed the .statement dc.)es not vitiate the 
whole proceedings. AIR 1947 PC 75 (77) 

ILR (1948) 1 Cal 179 = 74 Ind App 
80 = 48 Cri L Jour 679 AIR 1955 
Pepsu 81 (86) = ILR (1954) Patiala 352 
= 1955 Cri L Jour 983 (DB) AIR 1954 
Trav-Co 282 (285) = ILR (1953) Trav-Co 
841 = 1954 Cri L Jour 658 (1968) 9 

Gii} LR 1063 = ILR (1968) Guj 94 (97) 
(DR) (1959) Mad LJ (Cr) 816 1959 

Ker LJ 1143. 

(4) Statements made by the witnesses td 

the Police in the inquest report are not to 
be signed by them, but the mere fact that 
such statements are signed by them does 
not make those statements inadmissible and 
hence they can be used for the purpose 
of confrontation imder Section 162. 63 

Pun LR 908 (913, 914) (DB). 

(5) Provisions of Section 161 (3) are man¬ 
datory — Investigating Officer failing to 
record statements of witnesses — Prejudice 
caused to accused — TTieir valuable right 
to cross-examine witnesses on the basis of 
their earliest version is lost — Violation of 
mandatory provisions of Section 161 (3) is 
not mere irregularity curable under Sec¬ 
tion 537. (1968) 1 Andh WR 94 = 1068 
Mad LJ (Cri) 75. 

(6) Examination of accused — Purpoeo 
of, is to enable accused to e:rolain any cir¬ 
cumstances appearing in evidence against 
him — Since everything contained in police 
record does not constitute evidence. Magis¬ 
trate is not justified in putting questions to 
the accused with reference to his state¬ 
ment recorded by the Police. 1968 Cri LJ 
1345 (1351) = (1968) 2 Andh WR 86 (DB). 

(7) Thou^ it cannot be laid down as a 
general rule that evidence of a witness 
whose signed statement was taken driring 
investigation cannot be acted upon in 6ie 
absence of independent corroboration, as a 
matter of caution courts would hesitate to 
act upon the uncorroborated evidence un¬ 
less it be that in any particular case tiiere 
are circumstances to inoicate that the credi¬ 
bility of the witness was not affected by 
being pinned down to a particular state¬ 
ment and that he was acting as a free 
agent when he gave the evidence before 
Court. AIR 1961 Ker 99 (104. 105) — 



1 Cri LJ 505 e 1Q60 Ker LT 666 


(8-9) Illegality committed during Investiga- 
tion —• Does not affect jurisdiction of Gouit 
for trial unless the same is discovered at an 
early stage of proceeding. AIR 1968 Mad 
117 (133) = 1968 Cri LJ 493 = (1968) 
1 Mad LJ 480. 

(10) Violation of provisions may inmair 
a statement recorded on oath under oeo- 
tion 164. AIR 1968 Mad 117 (128) =» 
1968 Cri LJ 493 «= (1968) 1 Mad LJ 480 
(DB). 


23. "Dying dedaratioDs.** — (1) A dying 
declaration made to a police officer during 
die course of investigation is not subject to 
the limitations mentioned in the main clause 
of the Section. AIR 1951 Him Pra 1 (Rr, 
34)= 52 Cri L Jour 50 AIR 1950 Tiay^ 
Co 41 (44) = 1949 Trav-Co LR 74 ■ 61 
Oi L Jour 988 (DB) AIR 1941 Rang 
301 (303) = 43 Cri L Jour 123 •• aS 
1923 Cal 463 (465) = 24 Cri L Jour 193 
(DB) 1886 Pun Re(Cr.) No. 13, p. 22 (22) 
(DB) •• AIR 1970 Goa 96 (100) •• AIR 
1968 All 83 (86) = 1967 All Cri R 242 
= 1968 Cri LJ 227 (DB). 

(2) The admission of dying declarations 
as evidence rests on the doctrine of neces¬ 
sity. (1913) 14 Cri L Jour 510 (511) » 7 
Low Bur Rul 83. 

(3) When a man gasps out bis story soon 
aft^ the occurrence it may be said that ffiere 
was no time for him to fabricate or for his 
friends to suggest falsehood. AIR 1981 
Mad 180 (180) = 32 Cri L Jour 357 •• 
(1910) 11 Cri L Jour 171 (176) (Lah) 
(1911) 12 Cri L Jour 528 (529) (Mad). 

(4) A d^ong declaration should be •cniti' 

nized with great care. It is not safe to 
base a conviction merely on die dying 
claration. AIR 1953 Cal 383 (383) = 1868 
Cri L Jour 831 (DB) •• 1949 Bur 

LR (HC) 154 (155) AIR 1941 Lah 

868 (369) = 43 Cri L Jour 59 (DB) •• 
AIR 1930 All 532 (533) = 31 Cri L Jour 
862 (DB) (1901) 25 Bom 45 (46) (DB). 

[See also AIR 1952 Trav-Co 449 (450) - 
1952 Cri L Jour 1558 PB) AIR 1940 
East Punj 228 (230) = 60 Cri L Jour 668 
PB). 


(5) If the Court after taking eycrytibing 
into consideration is convinced that the oy* 
bag declaration is true, it is its duty to 
convict die accused, notwithstanding Aat 
here is no corroboration in the true sense. 
AIR 1945 Nag 153 (155) = ILR (194® 
Hag 613 = 47 Cri L Jour 92 pB). 

|5ee also AIR 1949 Nag 405 (407) — 
[LR (1949) Nag 301 = 51 Cri L Jour 2M 
pB) •• ([62) 04 Pun LR 1064 (1070) PB).] 

(6) Under the Evidence Ac^ dying 
clarations are now relevant Whether BO 
[>erson who made diem was or was Ml; 
It the time when diey were made, tndv 
he expectation of deatih. AIR 1950 Kufcoi 
2 (3) = 51 Cri L Jour 363 •• (1873) 19 
Suth WR (Cr) 44 (44) •• AIR 1900 JW 
310 (311) » 1960 Cri LJ 85L 
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faaducement to be offered.—(1) No poUce-oflScer® or other person 
in nutnoiity shall offer or make, or cause to be offered or made, any such induce¬ 
ment. threat or promise as is motioned in die TndiqT i Evidence Act. 1872. Sec¬ 
tion 24. 

(2) But no police-officer or other person shall prevent, by any caution or other¬ 
wise. any person horn making in the course any investigation under this Chap¬ 
ter any statement which he may be disposed to make of his own free will. 

[1882 S. 163; 1872 ^ Ss. 120. 184; 1861 ^ Ss. 98, 146.] 

[•] By itg Notification No. 577J dated 25-1-1056 as amended by Notification No. 1384J 
dated 24-2-1958 issued under S, 1 (2) of thw Code, the State Government of West 
Bengal has extended S. 163 to the Commissioner of Police and the police in the 
town of Calcutta: see Cal. Gaz., 9-2-1056. Pt I, page 463 and ibid, 6-3-1958. 
Pt I, page 640. 


Section 162 Note 23 (contd.) 

<7) Dying declaration that both A and B 
gave injuries to deceased —- A held to have 
been fmsely implicated by deceased and 
thoefore acquitted Same dying declara¬ 
tion could not constitute safe piece of evi¬ 
dence for convicting B — For, ordinarily, 
a dying declaration should be either ac¬ 
cepted or rejected as a whole. AIR 1963 
Punj 170 (173, 174) = (1963) 1 Cri LJ 469 
64 Punj LR 1064 (DB) 

(8) Where a person who made the dying 
declaration has survived and has not been 
examined in the case, ffie Court is prevent¬ 
ed by law from takLog note of it AIR 
1058 All 255 (278) = 1068 Cri L Jour 
424 (DB). 

J O) The dying declaration is admissible 
y when the cause of declarant's death 
is in issue. AIR 1925 All 227 (228) = 20 
Cri L Jour 547 AIR 1916 Lah 106 (106) 
— 17 Cri L Jour 438 (439) (DB) AIR 
1924 Nag 115 (116) = 26 Cri L Jour 1121 
(DB) •• 1901 Punj Re (Cr) No. 17. p. 45 
(47) (DB). 

(10) UndOT Section 32 (1) it is the state- 
meat actually made by the deceased as to 
the oause of his dead: or of the cxrcum- 
•tanoes of the transaction which resulted in 
his death is relevant AIR 1952 All 

289 (297) = 1952 Cri L Jour 600 (DB) •• 
1067 Ker LT 460 (473) « 1067 Ker LJ 
BOO (DB). 

(II) When dying declarations are taken, 
the questions and answers should be taken 
down; such declaration should not be mere¬ 
ly in the narrative form. AIR 1943 Pat 
897 (401) » 45 Cri L Jour 213 (DB) AIR 
1925 Cal 876 (881. 882) s 26 Cri L Jour 
1256 (DB). 

(18) When reoording dying declarations 
made by siffu the person reoc^ding the 
tame should not give his own interpreta^ 
tlon of ffie signs but should leave that tO 
the Court AIR 1949 Nag 405 (406) » 
ILR (1949) Nag SOI » 51 Grl L Jour 224 
(DB). 

(18) The dedaratton does not 

cease to be so merely because the dedarant 
Boms for a d^ and then dies. AIR 
im Lab 04 (68) ■> 80 GH L Jour 68 
(DB). 


(14) It is doubtful whether the dying 
declaration of a person whose chances to live 
can be relied upon for the purpose of 
corroboration es^cially where the person 
who has rfven tiie dying declaration is not 
the complainant (1951) 54 Mys HCR 121 
(122) = 29 Mys L Jour 10 (DB). 

(15) An incomplete dying declaration Is 
not admissible in evidence. 1950 AU L 
Jour 412 (415) = 54 Cal WN 503 (PC). 

(10) The mere fact that it is not so 
signed would not make it inadmissible. AIR 
1951 Pepsu 111 (113, 114) « 3 Pepsu LR 
303 = 52 Cri L Jour 883 (DB). 

(17) The rule admitting a dying declara¬ 
tion is also subject to the rule against 
hearsay. AIR 1951 Him Pra 1 (Pr. 34) = 
62 Cri L Jour 50. 

(18) A dying declaration recorded by a 
dark the presence and supervision of 
the Magistrate does not become inadmissible 
merely because the scribe is not produced 
to prove it AIR 1951 Pepsu 111 (113, 114) 
*3 Pepsu LR 303 = 52 Cri L Jour 883 
(DB). 

Section 168 — Note 1 

(1) Section 168 in Chapter XIV 
relates to information to the police and 
their power to investigate. Therefore the 
sec^ can apply to investigations made 
under the Cr. P. Code only. AIR 1968 

** LR 808 = 1968 

Un LJ 1584» 

(2) bjunc^ons are necessary for keep¬ 
ing under check the wide powers of invesS- 
gatira and learch which are likely to (ao- 
pudiM the ch^hed freedom . of personal 

493 - (1068) i iLi LJ 

>)Uoe-offloeir is also found 
it Evidence Act 

^25 .•ectlons il^d be read not in any 
8^ but aocOTding to its more 

^ (224) =. '28 CH L Io«r ®B) 

AIR 1051 Punj 387 (387, 388) 52 fM 

Of LJ 998 = (1069) 2 SCR 61^ 
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164. Power to record statements and confessions.—(1) ®[Aiiy Presidency 
Magistrate, any Magistrate of the first class and any Magistrate of the second class 
specially empowered in this behalf by the f [State Government] may, if he is not 


Section 163 — Note 1 (conld.) 

(4) In deciding whether a certain person 
is a person in authority, the test is whether 
he has authority to interfere with the matter. 
Any concern or interest in it would be suf¬ 
ficient to give such authority. (1872) 9 
Bom HCR 358 (369) (SB) «« AIR 1918 
Mad 111 (113, 114) = 19 Cri L Jour 189 
(DB) AIR 1915 Bom 249 (252) = 17 
Cri L Jour 133 (DB). 

(5) Generally speaking, a *^person in 
authority” is one who is engaged in the 
apprehension, detention, or the prosecution 
oi the accused, or one who is empowered 
to examine him. AIR 1933 Pat 149 (150) 
= 34 Cri L Jour 349 (SB). 

(6) It is not enough that the accused or 
the person making the statement thought 
the party a person in authority: such per¬ 
son must be one in actual authority. AIR 
1917 Sind 65 (69) = 18 Cri L Jour 58 
(62) (DB). 

(7) Provisions of Sections 161 and 163, 

Cr. P. C. emphasize the fact that a police 
officer is prohibited from beating or 
confining persons with a view to induce 
them to make statements. AER 1966 SC 
1786 (1787) = (1966) Cri LJ 1498 = 

(1967) 2 SCT 94 AIR 1964 SC 33 (38) 
= (1964) 1 Cri LJ 16 = (1964) 3 SCR 
942 (AIR 1963 SC 849 Rel. on. — Decision 
of Anantnarayana, J. in (1961) 1 Andhra 
WR 1 (FB), Reversed.) 

(8) Whether any threat or inducement 
was offered in any particular case is a ques¬ 
tion of fact and has to be decided with 
reference to the circumstances of each case. 
AIR 1929 Pat 275 (277) = 30 Cri L Jour 
675 (DB). 

(9) Illegality in course of investigation 
does not affect the competence or jiirisdic- 
ion of the Court for trial. But if illo- 
sality is discovered at the early stage of 
the proceedings, i.e., before the framing of 
the charge, it cannot be passed over. AIR 
1968 Mad 117 (133) = 1988 Cri LJ 493 
= (1968) 1 Mad LJ 480 (DB). 

(10) If it appears to the Court fiiat the 
.statement was caused by any inducement 
or threat or promise, it must declare such 
statement irrelevant under Section 24 of the 
Evidence Act AIR 1951 Him Pra 82 (85) 
= 1952 Cri L Jour S3 AIR 1951 Kutch 
27 (28) = 52 Cri L Jour 257. 

(11) The onus of proving the existence of 
inducement, threat or promise is on the 
accused and he must prove his allegations. 
In the absence of such evidence, illegal 
pressure will not be presumed. AIR 1952 
SC 214 (218) = 1952 SCR 812 = 1952 
Cri L Jour 1131 AIR 1951 PunJ 283 
(287) (DB) 1890 AU WN 173 (174) •• 
(1926) 27 Cri L Jour 983 (983) (DB). (Lah). 

AIR 1918 Cal 72 (72) = 19 Cri L Jour 
959 (DB). 


[See however AIR 1952 Pepsu 19 (21) ss 
8 Pepsu LR 877 pB).] 

(12) Whenever a statement is retracted 
as having been made under unlawful in¬ 
ducement, the Court should have before it 
the police-officers who had come into con¬ 
tact with the person. 1885 All WN 59 (59) 
(FB) AIR 1933 All 31 (38) = 34 Cri 
L Jour 489 PB) (1901) 25 Bom 543 
(546, 547) (DB) (1901-1902) 6 Cal WN 
ccxxxvi (ccxxxvi) AIR 1925 Lah 605 (608) 
= 27 Cri L Jour 514 PB). 

[See also AIR 1951 Him Pra 82 (85) = 
1952 Cri L Jour 33.] 

(13) In order that an act or omission may 
amount to an inducement, threat or pro¬ 
mise, it must be such that without it, die 
person would not have made the statement 
(1910) 11 Cii L Jour 694 (694, 695) = 37 
Cal 735. 

(14) The inducement, etc., need not be 
express but may be implied from the cir¬ 
cumstances of the case. AIR 1929 Pat 275 
(277) == 30 Cri L Jour 675 PB). 

(15) An act in order to amoimt to induce¬ 
ment, etc. must be such, as would make 
the person suppose, that the advantage to 
be gained or evil to be avoided would be 
of temporal nature. AIR 1920 All 246 
(247) = 27 Cri L Jour 158 AIR 1922 
Lah 263 (265) = 25 Cri L Jour 939 PB) 
®® AIR 1925 Cal 587 (590) = 26 Cri L 
Jour 782. 

(10) It is left to the Court entirely to 
form its own opinion as to whether the 
inducement, threat or promise, held out in 
any particxilar case, is sufficient to lead the 
person to suppose that he would gain an 
advantage of a temporal nature. AIR 1932 
Sind 64 (60) = 33 Cri L Jour 650 (DB) 
AIR 1925 Lah 605 (608) = 27 Cri L Jour 
514 PB). 

(17) In scrutinizing die case of induce¬ 
ment, etc., the Court will have to deter¬ 
mine the sufficiency of inducement tibreat 
or promise. AIR 1925 Cal 587 (590, 591) 
= 28 Cri L Jour 782. 

(18) It cannot be said that persuasions or 
bait held out to the accused are always 
illegal, or should not be given. AIR 1952 
Vind Pra 42 (47) = 1952 Cri L Jour 980. 

(19) See also Notes under Sections 24 
and 25, Evidence Act. 

SECTION 164' — SYNOPSIS 

1. Scope and applicability. 

2. Wbo can record a statement or con¬ 

fession. 

3. *Tf be is not a police-officer.* 

4. Magistrate acting under the sectioo 

need not have JiirisdictioD in the 
case — Explanation. 

5. Confessions to Magistrates fneigD 
States — Admissibility in evidence^ 

6. "Stat^nent or oonfestion.* 
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stetement or confession made to him in the course of 
m mve^gation under this Chapter $[or under any other law for the time beina 
m^rcej or at any time afterwards before the commencement of the inquiry or 

(2) Su^ statements shall be recorded in such of the manners hereinafter 
prescnbed for recording evidence as is, in his opinion, best fitted for the circum- 
stancM of the c^e. Such confessions shall be recorded and signed in the manner 
provided in Section 364, and such statements or confessions shall then be forward¬ 
ed to the Magistrate by whom the case is to be inquired into or tried. 

(3) §[A Magistrate shall, before recording any such confession, explain to the 

person making it that he is not bound to make a confession and that if he does 
so it may be used as evidence against him and no Magistrate] shall record any 
such confession unless, upon questioning the person making it, he has reason to 
l^lieve that it was made voluntarily; and, when he records any confession, he 
shall make a memorandum at the foot of such record to the following effect:_ 

have explained to (name) that he is not bound to make a con¬ 
fession and that, if he does so, any confession he may make may be used 
as evidence against him and I believe] that this confession was voluntarily 
made. It was taken in my presence and hearing, and was read over to the 


Section 164 — Synopsis (contd.) 

7. Verification proceedings. 

8. "May record.” 

the course of an invefigation 
. inquiry or trial.” 

10. Mode of recording and procedure. 

11. “Shall then be forwarded.” 

12. Warning to the accused. 

13. Confession must be voluntary. 

14. Statement of witness to be voluntary. 

15. *‘Upon questioaing the person.” 

16. Memorandum at the foot of the 
confession. 

17. Accused, when should be produced 

before Magistrate. 

18. Confession immediately after police 

custody. 

19. Confessing accused sent back to 

police custody. 

20. Retracted cxmfessions. 

21. Confession of coaccused. 

1. Scope and applicability. — (1) The 
vi^ that ffiis section has nothing to do 
with die admissibility of statements - and 
confessions is wrong and hence a state¬ 
ment or a confession made to a Magistrate 
but not recorded by him in the manner 
laid down in this section cannot be admit, 
ted in evidence on the oral testimony of 
the Magistrate. AIR 1963 PC 253 (257, 
258) = 37 Cri L Jour 897 •• AIR 1959 
AU 518 (524) = 1959 Cri L Jour 940 
^). (Overruled in AIR 1066 All 192 
(FB) on another point) •• AIR 1956 Madh 
B 51 (53) = 1956 Cri L Jour 227 •• 
AIR 1054 SC 15 (10) s 1054 Cri L Jour 
280 •• njl (1959) Ker 319 (358) (DB) 
«* AIR 1956 Mad 425 (427) = 1956 Cri 
LJour 1004 (DB) •• AIR 1961 SC 1527 
B 1061 (2) CM IJ 705 B (1062) 
668 •• a069} 11 JD 71 (81) 



(DB) (1966) 2 Mys LJ 335 (339) = 

(1966) 8 Law Rep 40 (DB). 

(2) The confession or statement made 
to a Magistrate in the course of a police 
tovestigation becomes a matter required 
hy the law to be reduced to writing and 
by virtue of the provisions of Section 91 
of the Evidence Act, no evidence of such 
confession or statement is admissible except 
the record thereof prepared under this sec¬ 
tion. AIR 1952 Him Pra 3 (4) = 1952 
Cri L Jour 133 AIR 1940 Pat 163 (169) 

^ air 1948 

Nag 245 (248) = 49 Cri L Jour 331. 

(3) A confe.ssion contained in a docu¬ 
ment delivered to a Magistrate is admis¬ 
sible m evidence although the confession 

recorded under this section. 
^R 1939 242 (246) = 40 Cri L Jour 

559 (64) 30 Cut LT 362 (365). 

(4) The section does not exclude evi- 

dOTce of a confession made to a Magistrate 
otherwise than in the course of an investi¬ 
gation, etc. Such confessions are admis¬ 
sible ^der the Evidence Act, Section 21 
toough not recorded in accordance with 
ftis section. AIR 1953 Mad 138 (141) = 
n.R (1953) Mad 924 = 1953 Cri L Jour 
315 AIR 1951 Vindh Pra 17 (26) _ 

^ 1900 Mad 45 
(^, 445) B 1980 Gri LJ 1340 = I960 
Mad WN 538 (DB). 

[See also AIR 1960 Mys 111 (128) = 38 
Mys LJ 265 = I960 Cri LJ 934 (DB) 

^ <■« 

u recorded by a Magis¬ 

trate holding ^ inquest imder Section 176 

air 1953 

Mrf 9Ujl Ms'.DBf® 

be to aTOofated. AIR 1921 All 61 (62) a 
22 Gri L Jour 667 (DB). ' ' 


4 
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person making it and admitted by him to be correct and it contains a lull 
and true account of the statemei:^ made by him, 

(Signed) A. 

Magistrate.** 

Explanation.—It is not necessary that the Magistrate receiving and 
recording a confession or statement should be a Magistrate having jurisdio* 
tion in the case. 

[1882 — S. 164; 1872 — S. 122; 1861 — NiL] 

[*] Substituted for “Every Magistrate not being a police-officer may**, by the Code of 
Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923), S. 35, 
f] Substituted for ‘Provincial Government' by A, L. O., 1950. 

|] Inserted after the words “imder this chapter” by the Criminal Law: Amendmaat 
Act (LXVI of 1952), S. 4 (28-7-1952). 

§] Substituted for “No Magistrate”, by Act (XVin of 1923), g. 85, -iS* 

“t] Substituted for “I believe", ibii 

OBJECTS AND REASONS 

1923.— “The intention of the Bill was to leave the position in regard to statements 
made under Section 164 unaltered, but to confine the recording of confessions und^ that 
Section to superior Magistrates. We approve the Bill in so far as it deals with confes¬ 
sions and we thmk that statements also should not be recorded under the Section by 
Third Class Magistrates at all or by Second Class Magistrates unless specially empower- 
od- 


SectiuQ 1G4 — Note 1 (contd.) 

(7) Where a Magistrate is not examined 
to prove any confession made to him by 
the accused but to prove what a Sub-Ins¬ 
pector of Police said to the accused and 
what the accused actually did in his pre¬ 
sence, the evidence of the Magistrate is 
admissible. AIR 1950 All 9 (9) = 61 
Cri L Jour 229. 

(8) The recording of confessions, which 
might affect the life and libei^ of the ac¬ 
cused. is a serious matter and should not 
be treated in a casual manner. It is not 
to be regarded as a mere formal or rou¬ 
tine ritual. (1967) 1 Andh AVR 345 (353) 
* (1967) 2 Andh LT 61 (DB). 

(0) FuB and adeq^te complianoe with 
the provisicms of this sec^on is imperative 
in recording confessions. AIR 1949 Orissa 
67 (71) = ILR (1949) 1 Out 207 

= 51 Cri L Jour 72 (DB). 

(10) Confession recorded by second oU ss 
Magistrate not specially empowered — 
Defect is matter m subikancM and not of 
form — Defect cannot be cnired by Sec¬ 
tion 533 —’ Section 537 does not apply to 
such proceedings. 1961 All LJ 617 (621) 
=» 1961 All WR (HC) 481 (DB) (1967) 
1 Andh LT 270 (283) (DB). 

(11) The statements recorded under Sec^ 
ticin 164 would be public docmm^ts falling 
tmder Section 74 (1) (iii) of the Evidence 
Acrt; and the accused wm be entitled to tiie 
copies of the same as a person interested. 
AIR 1961 Mad 92 (101, 102) = 1961 (1) 
Cti LJ 382 » (1961) 1 Mad LJ 65 (FB). 

(12) Where the aocnised was asked by 
the Magistrate to rej^t bis statement to 
ttia witnesses, it was neld that every stat». 


ment made to a person assisting the police 
during investigation <M>uld not be treated 
as a statement made to the police or to 
the Magistrate. AIR 1054 SC 322 (SS3, 
834) s 1954 SCR 1008 - 1054 Cri L 
Jour 010. 


(13) Where it was alleged that the ac¬ 
cused made a confession soon after he was 
apprehended, the imexplalned delay of 16 
days in recording the same, was deprecat¬ 
ed AIR 1980 Madh Pra 102 (104) » 
1960 Cri LJ 480 = 1060 Jab LJ 301 
(DB). 


2. Who can record a statement or con* 
iKsioo. — (1) A third clius Magistrate 
cannot now act under this section. AIR 
1930 Lab 60 (61) = 31 Cri L Jour 79 
(DB). 

(2) A confession coming under this sec¬ 
tion but recorded hy a Magistrate has 
not the power to do so undm thl* section 
is not admissible in evidence. 1948 Bur 
LR 49 (54) •• AIR 1904 SC 858 (364) = 
(1964) 4 SCR 485 AIR 1969 Bom 189 
(194) « 1969 Cri LJ 706 = 71 Bom 
LR 105 (DB) •• 1907 Cri L Jour 1104 
(1105) = 1905 All LJ 77 •• 1901 AB LJ 
617 (as, 624) = 1961 All WR (HC) 481 
(DB). 

[See also AIR 1964 Ker 241 (843, 244) 
s 1964 Eer LJ 76 := 1964 (2) Cri LJ 
»414 (DB) ILR (1959) 819 

(358, S59) (DB).] 

(S) A Presidency Magistrate cannot re- 
00 ^ a statement or confession made In the 
course of an investigaticm hi the t o w n of 
Calcutta. (1888) 15 Cal 595 (606) (FB) 
•• AIR 1925 Cal 587 (580, 590) » 86 Of 
L Jour 782. 
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^oonrider that a statutory obligaUan should be laid on a Magistrate acting under 
tte Se^on to warn an accused person about to make a confession that tiie same may 

.r*’ *® “rtifleate prescribed by sub-section (8) should 

lecord the fact that the warning had been given.”— S. C. R. (18 of 1023). 


Gujaral 



.i* ' .s 


STATE AMENDhj 


IM 




In its application to the State of Gujarat, the amendment made in Sec. 164 is the 
some as that made in Maharashtra.—See Cent Act XI of 1960, S. 87. 

NOTE.—Magistrates appointed for the City of Ahmedabad have the powers of am? 
raercise the Jurisdiction of a Presidency Magistrate.— See Guj. Act XDC of 1061, 
o* 14 (8) (4-11-1901), 

Mabaraslitra 


(1) In its application to the State of Maharashtra, in rab-section (1) of Section 164 
for the words any Presidency Magistrate, any Magistrate of the first class and any 
Magistrate of the second class specially empowered in this behalf by the State Govern¬ 
ment substitute the words “any Presidency Magistrate, any District Magistrate, any Sub- 
Divisional Magistrate, any Magistrate of the first class or any other Magistrate specially 
empowered by the State Government in this behalf.”—Bombay Act XXIII of 1951 Sa©- 
tion 2 and Schedule (1-7-1953). * 


(2) After the reorganization of the State of Bombay in 1956, the amendment made 
in S. 164 by the above-mentioned Bombay Act is extended to the newly added areas of 
Hyderabad, Kutch and Saurashtra and the region of Vidarbba as from 1-9-1959 bv Bom. 
Act XCVII of 1958. 


Sectiem 164 — Note 2 (contd.) 

[But see AIR 1926 Pat 279 (282) — 87 
Cri L Jour 957 (DB).] 

(4) The power to record a confession 
under diis section is among the ordinary 
powers conferred on a First Class Magis¬ 
trate by the Code, both under Section 164 
itself and imder Schedule III. It is not 
competent for the State Government to 
take away that power. ILR (1959) Ker 
319 (358) (DB) •** AIR 1959 Ker 46 (52) 
« 1959 Cri L Jour 187 (DB). 

(5) A coroner is not required to comply 
with the formalities for recording contes- 
sions under Section 164. AIR 1945 Bom 
265 (268) =s 46 Cri L Jour 714 (FB). 

(6) When a Magistrate holding an In. 

quest under Section 176 records a state¬ 
ment, it is admissible in evidence under 
Section 21, Evidence Act, although the 
Magistrate is not one who has power to 
record confessions under this section. AIR 
1926 Bom 151 (152) = 27 Cri L Jour 466 
•• AIR 1953 Mad 138 (140, 142) 

« ILR (1053) Mad 924 = 1953 Cri 

L Jour 315 (DB) AIR 1964 Andh Pra 
548 (554) = 1964 (2) Cri LJ 636 s (1964) 

2 Andh WR 43 (DB). 

(7) Statements made in answer to notice 
under Sec. 171-A of Sea Customs Act of 
1878 are not confessions recorded by Magis¬ 
trate under Section 164 of Cr. P. Code 
But Section SO of Evidence Act of 1872 
is applicable to sudi statements if they 
are voluntary. AIB 1068 SC 832 (835) m 
(1968) 8 SCB 641 s 1068 Cri LJ 1017. 

(8) Where a statement is relevant under 
Sertinn 32 (1) of tfu Evidence Act, lb 


missibility is not affected by the fact that 
it was not recorded by a Magistrate hav- 
mg power under this section. AIR 1941 
Rang 301 (302, 303) = 43 Cri L Jour 128 
(Obiter.) AIR 1955 Trav-Co 243 (244) 

= ILR (1955) Trav-Co 39 = 1955 Cri L 
Jour 1405 (DB). 

(9) It is but proper 4at a Magistrate 

wno would be a witness in the case should 
^ far as possible, not be the conmuttma 
Magistrate, AIR 1950 Mad 579 (581) 
= 51 Cri L Jour 1047 (DB). ^ 

(10) Village Magistrates m the Madnw 
State are not Magistrates within the mean¬ 
ing of the Code and therefore cannot 
cord a statement or confession under Si 

% T 1^59 Mad 175 (178) 

1959 Cn L Jour 603 (DB). 

(11) An oflBcer having powers of a nac 
dass Magistrate <»nnot, after reversion to 

record a confessian. 

J^ llIL ^ 

(12) It is ImpropCT for a Magistrate wild 

has ^en part m the investigation by W 

mg been present at the time of radiumato 

of the corpse and by drawing up an te. 

record the confessioma 
steteraent of the accused. AIR 

250 (252) = 1959 Cri L Jo2r l^?(DBr 

Marfstrate Third Class hoI(b 
gmtification parade, statements of Ideatt- 
^w^ses made to him are admk- 

Ma'di. 

B07 = iw Mfi^^e97 P. 

n\ hZ“ n« .f* not a police-oAoar.” ^ 
(1) The mere fact that the poll<»-< 3 fltear te 
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Mysore 

In its application to the State of Mysore, in sub-section (1) of S. 164 for the words 
**any Magistrate of the first class, and any Magistrate of the second specially em¬ 

powered in this behalf by the State Government” substitute the words **any District 
Magistrate, any Sub-Divisional Magistrate, any Magistrate of the first class, or any other 
Magistrate specially empowered by the State Government in th^ behalf.”—Act 
XUI of 1965, S. 29 (1-10-1965). 

Funfab: Haryana: Chandigarh * 

In its application to the States of Punjab and Haryana and the Union Terrifoiy of 
Chandigarh, in Section 164 in sub-section (1), for the words ‘^Presidency Magistrate, any 
Magistrate of the first class and any Magistrate of the second class specially empowered 
in this behalf by the State Government”, substitute the words “Judicial Magistrate of 4e 
first class or any Judicial Magistrate of the second class specially empowered in tills 
behalf by the High Court”—Punj. Act XXV of 1964, S. 2 and Sch.. Pt L item (39) 


(2-10-1964) and Act 31 of 1968, Ss. 29 and 

Section 164 — Note 3 (contd.) 
also a Mnqistrate wall render tiie confession 
inadmissilile in evidence. Thus, a confes¬ 
sion made to a police patel in Bombay is 
inadmissible. (1893) 17 Bom 485 (486) 

(DB). 

(2) A confession made to a Deputy 

Superintendent of Police who is also a 
Magi 4 rate is inadmissible. AIR 1930 
Rang -227 (228) = 31 Cri L Jour 823 
(DI^) (1876) 1 Cal 207 (215, 216) (DB), 

(3) Where an enquiry is conducted by a 
Magistrate instead of a police-officer under 
Regulalion 737 of the Police Regulations, 
he does not cease to be a Magistrate. 
Hence, the statements made by witnesses 
before him, unless they are recorded as 
required by this section, cannot be ad¬ 
mitted in evidence. AIR 1940 Nag 188 
(190) = 41 Cri L Jour 757. 

(4) Confession of accused at the time of 
arrest made to Superintendent of Central 
Excise — Confession is excluded from evi¬ 
dence under Sec. 25, Evidence Act, as 
made to police officer. AIR 1966 All 42 
(44) = 1966 AU Cri R 85 = (1968) Cri 
LJ 4. 

(5) Central Excise Officer is not a police 
officer for all purposes — Confession re¬ 
corded by him not hit by Section 25, Evi¬ 
dence Act. AIR 1965 Bom 195 (200, 201) 
= 67 Bom LR 317 = 1965 (2) Cri LJ 618 
(DB). 

4. Magistrate acting under the section 
need not have jurisdiction in the case — 
Explanation. — (1) A Magistrate acting 
under this section need not necessarily be 
one having jurisdiction in the case. (1870) 

7 Bom HCR 56 (57) (DB) (1873) 10 

Bom HCR 168 (174) (FB) (1897) 10 

CPLR (Cr) 16 (19) AIR 1918 

Pat 179 (183) = 19 Cri L Jour 135 (SB). 

[See however 1886 Rat 254 (261) (DB) 
(1902) 29 Cal 483 (487) (DB).] 

(2) A Ma^trate is not incompetent to 
act imder tnis section merely because he 
directs the police investigation, (1911) 12 
Cri L Jour 489 (491, 492) s 5 Sind LR 
61 (DB). 


88 (1-11-1966). 

(3) Magistrate going to hold preliminary 
inquiry mterwards. He is not incompe¬ 
tent to act imder this section. (1910) 11 
Cri L Jour 453 (463, 470) = 37 Cal 467 
mB) (1899) 3 Cal WN 387 (391) (DB) 

1877 Rat 121 (121). 

(4) A Ma^trate has begun an en¬ 
quiry into tiie guilt of persons alleged to 
have been conmderates of the comessiog 
prisoner is not incompetent to act under 
tills section. AIR 1932 Lah 103 (109) = 
33 Cri L Jour 97 (DB). 

(5) It caimot be said that a Magistrate 
who records statements of an accused per¬ 
son or a witness under Section 164, is 
holding any preliminary enquiry. 1969 All 
WR (HO 157 = 1969 AU Cr R 113 (118) 
(DB) (AU). 

5. Confessions to Magistrates of foreign 
States — Admissibility in evidence. — 

(1) The mere fact that a confession was 
made before a Magistrate of a foreign 
State does not render it inadmissible in 
evidence. AIR 1938 AU 625 (629) = 40 
Cri L Jour 132 (DB) (1907) 6 Cri L 
Tour 377 (377) = 1907 Pun Re (Cr) No. 8 
(DB) Am 1921 Nag 39 (40) = 23 
Cri L Jour 673 (DB) Am 1934 Lah 
873 (874) = 30 Cri L Jour 383. 

(2) A confession made to a Magistrate 
of a foreign State wiU not be entitled to 
the same weight as a confession records 
by a Magistrate in India in strict compli¬ 
ance witii the terms of Section 164. (1909) 
9 Cri L Jour 297 (301) = 1909 Pan Re 
(Cr) No, 2 (DB). 

(3) In the case of a confession made to 
a Magistrate of a foreim State, aU tiiat 
has to be seen is whether tiiere is any- 
tiiing in the substantive or natural law to 
vitiate it Am 1932 Lah 867 (368) = S3 
Cri L Jour 460. 

(4) A confession or s tatement made to a 
Ma^strate of a foresign State can be pre¬ 
sumed to be genuine under Section '80 of 
tiie Evidence Act AIR 1938 AU 625 
(629) = 40 Cri L Jour 132 pB) •• aSOO) 
12 AU 595 (597) pB). 
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Bftiliithiin 

Abu Area.^bi its application to the Abu area of the State of Rajasthan, the amend- 
moat made in Section 164 is the same as that made In (I) of Maharashtra.>^ee Cent. 
Act XXXVn of 1950, S. 119 (1-11-1950). 

Voloa Territories (except Chandigarh) 

In Its application to the Union territories, for sub-section (1) of Section 164, substl- 
tote die following sub-sections namely 

“(1) Any Judicial Magistrate of the first class or any Judicial Magistrate of 
&e second class specially empowered in this behalf by the State Government in 
consultation with the High Court, may record any statement or confession made 
to him in the course of an investigation tmder this Chapter or under any other 
law for the time being in force or at any time afterwards before the commence¬ 
ment of the inquiry or trial. 

(lA) Any Executive Magistrate of the first class or of the second class (not 
being a police officer) may be specially empowered by the State Government to 
record such statements or confessions if that Government for reasons to be re¬ 
corded in writing considers it necessary so to do.”—^Act 19 of 1969, S. 3 and 
Sch., item 40 (in Delhi, on 2-10-1969). 

West Bengal 

In sub-section (1) for the words **Magistrate of the first class” substitute the words 
“Judicial Magistrate of the first class" and for the words "Magistrate of the second class” 
substitute "Judicial Magistrate of the second class”. —• W. B. Act 8 of 1970, S. 2 and 
Sch., item 57. 


Section 164 — Note 5 (contd.) 

[But see AIR 1914 Bom 41 (41) = 15 
Cri L Jour 433 (DB) (1881) 2 Weir 125 
(125) (DB).] 

0. "Statement or confession.” — (1) The 
section provides for the recording of con¬ 
fessions by accused persons and statements 
hy any person including an accused. 1952 
Cri L Jour 79 (80) (P^-FC) AIR 1937 
Nag 254 (256) = 38 Cri L Jour 048 (DB) 
•• AIR 1925 Cal 926 (927) = 26 Cri 
L Jour 1279 (DB) AIR 1922 Cal 342 
(345) = 22 Cri L Jour 562 (DB). (Dis¬ 
senting from 2 Cal WN 702.) 


(2) A statement (which is not a confes¬ 
sion) is to be recorded in the manner pres¬ 
aged for recording evidence, while a con¬ 
fession should be recorded in the manner 
provided by Section 364. AIR 1944 Nag 
105 (118) = 45 Cri L Jour 673 (FB) 
AIR 1937 Nag 254 (256) = 38 Cri L Jour 
648 (DB) 1893 Pun Re (Cr) p. 23 (27) 
(DB) •• (1898) 2 Bom 643 (644) (DB) 
AIR 1917 Mad 316 (317) = 17 Cri L 
Jour 195 (DB). 

(3) A confession by an accused person 
cannot be made the basis of a prosecution 
for perjury under Section 193 of die Penal 
Code. AIR 1917 Mad 316 (317, 318) = 
17 Cri L Jour 105 (196, 197) (DB). 

(4) A statement which is to be record¬ 
ed die manner prescribed for recording 
evidence may be made the basis of a 
charge for t>eriuzy. AIR 1033 Lah 321 
(Saaf = 34 Cri L Jour 489 (DB) •• AIR 
1033 Mad 767 (768) = 35 Cri L Jour 
003 (DB) •• (1009) 11 Orissa JD 71 (77) 
CDB}« 


(5) A statement cannot form the basis 
of a charge of ^ving false evidence in any 
stage of a judicial proceeding within the 
meaning of Section 193 of the Penal Code. 
But the statement can be made the basis 
of a charge under the second part of Sec¬ 
tion 193 of the Penal Code. AIR 1921 
Bom 3 (14) = 22 Cri L Jour 241 (FB) 
AIR 1932 Lah 254 (254) = 33 Cri L 
Jour 413 1899 All WN 39 (39, 40) 

ILR (1965) Cut 510 (515) (On). 

[See also AIR 1969 Andh Pra 415 (417) 
= (1969) 1 Andh WR 543 = 1969 Cri 
LJ 1476 AIR 1968 Mys 95 (97) = 
(1967) 2 Mys LJ 377 = 1968 Cri LJ 521.] • 

[But see AIR 1959 Andh Pra 250 (251) 
= ILR (1958) Andh Pra 614 = 1959 Cri 
L Jour 5^.] 


(6) A statement recorded under this sec¬ 
tion by a Ma^trate who has no jurisdic¬ 
tion to commit the case to the Court of 
Session is not one made in a stage of 
judicial proceeding within die meaning of 
Section 193 of the Penal Code. (1887) 
11 Bom 702 (704) (FB) •• (1912) 13 Cri 
L Jour 709 (710) (DB) (Bom). 

(7) Where there is divergence between 

the ^tement recorded under this section 
and die statement of the witness at the 
trial and the statement at the 
trial is true and the statement recorded 
under this section is false, the Court acting 
under Sec^ 470 ought not to lay a com¬ 
plaint against the witness under Sec 476 
^ Mad 502 (503) = 50 Cri L 

Jour 775 AIR 1941 Bom 408 (400. 410) 
« 43 Cri L Jour 107 (DB). ^ 
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Section 164 — Note 6 (contdL) 

(S) A confession means an admission of 
certain facts which constitute an offence, 
by a n^on v/ho is charged with 
the offence ^^ich is the subject-matter of 
the statement. AIK 1952 SC 354 (357) = 
1953 SCR 94 = 1953 Cri L Jour 154 
AIR 1956 Madh-B 107 (109) = 1956 
Cri L Jour 408 (DB) AIR 1954 Kutch 
C21) = 1954 Cri L Jour 793 AIR 

Cri L Jour 

fil “ 10 J & K LR 1 (8) (DB) o* 

MR 1935 Cal 681 (682) = 37 Cri L Jour 

69 ^(DB) (1912) 13 Cri L Jour ‘'352 

(393) = 35 Mad 397 (FB) ®<» (1884) 0 All 

fFB) « AIR 1966 Orissa £05 

^ 492 = 1966 Cri LJ 

1180. ^ 

(9) Noi statement that contains self-ex- 
cuJpatory matter can amount to a confes¬ 
sion, if the exculpatory statement is of 

which, if true, would negative 
the offence alleged to be confessed. More¬ 
over, a confession must either admit Sa 
the offence or at any rate substan¬ 
tially all the facts which constitute the 
offence. An admission of a gravely incri- 
minating fact, even a conclusively incri¬ 
minating fact, is not of itself a confes- 

SC 354 (357) = 1953 
SCR 94 — 1953 Cri L Jour 154 AIR 
1959 All 518 (522) = 1959 Cri L J^ 
^0 (DB), (Overruled on another point in 

Am 1953 All 
4) = 1953 Cri L Jour 385 
(DB) AIR 1951 Ajmer 15 (17) ATO 

iT. 2.^?^ (203) = 51 Cri L J^ 

1493 (DB) Am 1939 PC 47 (52) * 

Am 1966 SC 119 

(123 124) = (1966) 1 SCR 134 = 1966 

9" ^1 100 Am I960 SC 409 (412, 
^ 544. (Am 1939 PC 

Applied; Am 

245 (248) = 1909 Cri LJ 1255 
(PB) 1967 Cri LJ 1236 (1237) = 82 

Am 1960 Pat 448 
1469 ^B) = 1966 Cri LJ 

(10) Statements recorded under Sec. 164 
are to be used only for a very limited pur¬ 
pose and cannot be used as substantive 

ino« .. ^ 1963 Ker 152 (154, 155) 
=^1962 Ker LT 564 « 1963 (1) Cri LJ 

(11) Whether a statement is to be call¬ 
ed a co^ession or not, depends not mere- 
ly on the nature of the statement itself 
but on the use that was intended to be 
made of it (1912) 13 Cri L Jour 352 
(393) = 35 Mad 393 (FB) •• Am 1917 
Mad 310 (317) *= 17 Cri L Jour 106 


to^dible. AIR 1952 SC 854 (357) (h 
JSl, = 1953 SCR 94 = 1953 Cri L Jot 
154 Am 1950 Hyd 180 (184) s= nS 
(1956) Hyd 191 = 1^ ^ L Jo,^ 

Trav-Co 282 (286) s aa 
(1953) Trav-Co 841 = 1954 Cri L Tot 
658 gB) « AIR 1953 Him Pra 1 (B (IqS 
~ 1953 Cn L Jour 1665 •• fei) 63 Pvd 
LR 629 (631). ^ 

^ (13) A “statement^ Is not a ccinf^ 

810 B, as for example, one which inculpatea 
a co-acOTed but exculpates die person 
*** cannot be used as a conlessioiL 
whether against the person makmg it or 
against others with whom he may be foinU 
ly tried Am 1952 All 796 (798) 
= ILR (1950) All 1132 « 1952' CM 
L Jour 1277 (DB) Am 1957 Cal 872 
(374) = 1957 Cri L Jour 707 •• ILR 

1 Am 1952 

(51) (Pr 5) = 9 J & K LR 1 - 
1953 Cn L Jour 150 (DB) •• (1966) M 
Cut LT 1140 (1148) pB). 

^ (14) A statement udiich is not a cdnfw> 
Sion may be admissible as an admission IQ 
prove a relevant fact (1950) 51 CU L 
Jour 1552 (1554) = 77 Ind App 65 (PC) 
Am 1954 San 55 (62) = 1&4 Cri L 
our 678 (DB) •• Am 1945 Bom 191 


I 


154, 155) = ILR (19459 Bom 278 = 40 

Si Am 1930 M 

358 (359) = 87 Cri L Jour 862 (DB). 

[See however Am 1955 Aimer 10 (ID 
S= 1955 Cri L Jour 595.] 

(15) The probative value of a statenMOl 
OT confession made under Section 164, ha 
always to be decided in the ligh fr anrl ccB* 
text of Ae oAer evidence and any pRV 
position of law \riiich requires its lejei^ 
tion pCT se cannot be said to be 
founded C62) 64 Pun LR 98 (111) (DB), 

(16) Evidence of the mx>secutian wl^ 
nesses cannot be held to be unworthy c§ 
credit and discarded merely because their 
statements were recorded under Sea 104 
1961 ^j LW 462 = 1962 (2) Cri LJ 168 
(158) (Raf). 


(17) Before making a confession, the sp¬ 
oused took toe Magistrate to toe scene of 
occurrence and pointed out to him yariow 
spots. Ma^trate marked toon oa 

certain plans and made some notes. S 
was h^d that the plans nolM 

TOiJd not be proved in absence of reocod 
of the accuseas statement under toi« 
tion. Am 1945 Lah 105 (108) = HA 
(1945) Lah 290 = 47 Cri L Jour 4 (EB) 
**** Am 1929 Lah 794 (796) « 31 CU E 
Jour 2^. 


(196, 197) (DB; 

(12) A confession or an admlssian must 
either be accepted as a whole or refected 
as a \^^ole. The Court is not conq^ent 
to accept only toe inculpatoiy iiart while 
rejecting toe exculpatory cme as inheraitlv 


(18) Once toe investigaticHi has stariad 
^y non-confessional statement mada hw 

recoitv 


toe accused is also leguiTed to be__ _ 

ed in toe manner indicated in to<«i sectldB 
and if no such record has been maHA by 
toe Magistrate, the Ma^trate would ndl 
be comfietent to give otu evidence of 
statement having Deem made by toe 
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Soollon 104 Note 6 (contd.) 
odL Am 1954 SC 322 (833) ss 1954 SCR 
1098 B 1954 CM L Jour 910 (1957) 

86 Pat 141 (256, 257) (DB) Am 1904 
8G 358 (364) » 1964 SCO 345 = 1964 
(1) Ori IJ 263 (2) 1907 Cri LJ 1104 

filOS) B 1965 Ml - 


LJ 77. 


• 1411 



(19) A confession made under this seo- 
. is good evidence and an accused can 

be cozmcted on the strength of it AIR 
1951 Pat 80 (87) = 52 Cri L Jour 
771 (DB) •• a951) 4 Sau LR 94 (99) fcB) 
•• AIR 1945 Lah 43 (45) = 48 Cri L 
four 736 (DB) •• Am 1947 Mad 264 
S65) = ILR (1947) Mad 433 = 48 Cri 
Jour 89 (DB) •• Am 1944 Lah 472 
(473) = 40 Cri L Jour 152 (DB) 
(1000) 82 Cut LT 1170 (1174, 1175) = 
ILR 1960 Cut 685 (DB) Am 1963 Gu| 
135 (137) = (1963) 2 Cri LJ 755 = 
3 GuJ LR 1052 (DB) (1962) 4 
JD 369 (371. 372) = 29 Cut LT 
83 (DB) •• Am 1960 Raj 101 (103) = 
1060 Cri LJ 520 (DB). 

[See also Am 1045 PC 181 (184) » 47 
CM L Jour 675.] 

(19a) Cbnfesslona] statement under this 
section can be admitted into the evidence 
and made an exhibit without the Magis< 
tnte being examined in Court (1969) 11 
Orissa JD 71 (81) (DB). 

(20) The weifdit to be attached to a 
oome^on draends on the facts and dr- 
cumstances 01 each case. Am 1936 Lah 
247 (251) = 37 Cri L Jour 432 (DB) 
^ (1902) 2 Ker LR 231 (240) (SC) •• 
ILR (1962) Madh Pra 133 (137) (DB). 

(81J Much of the force Of die confes- 
sicmal stetement is taken awav if what is 
stated in the confession was alreadh^ known 
to the police before die confession was 
record^ Am 1957 Mys 50 (52) ^ TLR 
Mys 244 » 1957 Cri L Jour 521 

(22) The truth Of die confession does 
not oepend on the mode of its recording 
alone, hi assessing the value of a c^onfea. 
don its interim value will have to be 
taken into account 1961 Ker LT 201 
(206) (DB). 

a oonfesslon Is talrao into 
the Court has not only to be 
satisfied that it was genuinely made but 
has also to be satisfied that it was made 
and voluntajdly. Am 1958 Pat 166 
a70) B 1958 Cri L Jour 406 (D^ •• Am 
ZOm Delhi 14 (15, 16) « 1967 Get IJ 
69 Pan LB CD) 100 (DB). 




(24) If a odnfessfoa is the only evi- 
Bance in the case it must be accepted in 
9m entirety. Am 1053 SC 843 (350) 

r 33> B 1053 SCR 1091 b 1058 Grf 
130 •• 1053 BaJ LW 110 (119. 


(1046) All 111 = 47 Cri L Jour 811 (DB) 
DLB (1903) Andh Pra 454 (461) (DB). 

(25) Where thero is other evidence upon 
the record whereby the truth or falsity of 
a part of a confession can be tested, the 
Court should test it and reject the part 
which is false. Am 1952 Him Pra 81 
(94) = 1952 Cri L Jour 1720 (1951) 

4 Sau LR 249 (256) (DB) Am 1944 
Sind 137 (141) = 46 Cri L Jour 19 (DB). 

[See also Am 1951 Ajmer 25 (27) **• 
Am 1948 AB 211 (212) = ILR (1948) 
AU 259 B 40 (ii L Jour 243.] 


(26) 

culnatt 


, Where a part of a oonfesslon is in- 
[patory and a part exculpatory and there 
is evidence upon the record to show that 
the exculpatory part Is false, the Court 
can imore the exculpatory part and con¬ 
vict me accused on the basis of the in¬ 
culpatory portion of the confession. (1951) 
3 Pepsu LR 620 (624) (DB). (AiR 1945 
Lah 91. ReL on.) •• Am 1944 Sind 137 
(141) = 46 Cri L Jour 19 (DB) »<* Am 
1045 Lah 91 (94) (DB). 

(27) A confession made under this seo> 
tion comes within die ambit of Section 5, 
Oaths Act, and the Magistrate acts ille¬ 
gally in recording it on solemn affirma¬ 
tion. Am 1947 Lah 92 (96. 09) = 47 Cri 
L Jour 772 (DB). 

(28) A confession which not only con¬ 
fesses a crime but builds up the entire 
prosecution case against the accused end 
introduces facts not within his knowledge 
or paves the way for corroborating evi¬ 
dence already in the possession of ftie 
police is always suspect. Affi 1952 Pepsu 
04 (97) (Pr 11 ) = 1952 Cri L Jour 952 
(DB) Am 1951 Kutch 92 (95) (Prs 21, 
22) » 1952 Cri L Jour 10. 

[See however Am 1949 Mad 817 (817) 
(Pr 2) » 51 Cri L Jour 8 (DB).] 

^9) There is an Inherent danger In ac¬ 
cepting evidence already gathered against 
the accnised as corroborating his subsequent 
oonfessioii. Am 1951 Kutch 27 (20) 
(Pic 9) = 62 Cri L Jour 257. 

[See also Am 1954 J & K 1 (4) = 1953 
OH L Jour 1865 = 10 J & K LR 04 
(DB) •• (1950) 3 Sau LR 29 (30) 


(80) A statement recorded imdar tfiia 
Beckon cannot be admitted as substantive 
evidence against an accused person but it 
can only be used for contradicting the 
maker of the statement ATR I04d VC 

692 = 76 Ifad Aro 
yi ^ 673 •• Am 1958 

Pat 412 (413) *= 1958 Cri L Jour 029 



Am 1046 All 15 (17) 


ILR 
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Kar (PC) 45 AIR 1960 SC 490 (492, 
493) = 1960 Cri LJ 679 AIR 1969 
Orissa 289 (291) = 1969 Cri LJ 1517 = 
35 Cut LT 362 (DB) 1968 Cri LJ 
1390 (1394) (Manipur) AIR 1967 Him 
Pra 10 (11) = 1967 Cri LJ 62 1960 

Cri LJ 336 (337) (Orissa) 1966 BLJR 
780 (789) (DB) (’65) 69 Cal WN 764 
(760) (DB) AIR 1965 Orissa 38 (43) = 
1965 (1) Cri LJ 321 (DB) C04) 30 Cut 
LT 407 (414) (DB) ** 1964 Raj LW 404 
(408) = ILR (1964) 14 Raj 905 AIR 
1963 Andh Pra 252 (261, 262) = (1962) 
2 Andh LT 368 = 1963 (1) Cri LJ 735 
(DB) ILR (1961) 2 Cal 281 = 1961 (2) 
Cri LJ 71 (75) (DB). 

(See also AIR 1960 All 521 (525, 526) 
= 1960 Cri LJ 1167 = 1960 All Cr R 304 
AIR 1968 All 170 (177) = 1968 Cri 
LJ 584 (DB). 

(31) A statement recorded under Hi is 
section can be used for corroborating the 
maker of it. AIR 1950 Kutch 88 (89) 

AIR 1957 Assam 168 (172) = 1957 Cri 
L Jour 1231 (DB) 1957 Cri L Jour 117 
(120) (All) AIR 1950 Lab 167 (168) = 
51 Cri L Jour 1350 AIR 1949 PC 257 
(259) (Pr 5) = 28 Pat 592 = 76 Ind App 
147 = 50 Cri L Jour 872 ** AIR 1944 
Nag 105 (109) = 45 Cri L Jour 673 (FB) 
AIR 1909 Orissa 289 (291) = 35 Cut 
LT 362 = 1909 Cri LJ 1517 (DB) 
^RslOeS^Orissa 38 (43) = (196^ 1 Cri 

[See also AIR 1944 FC 38 (39) = 48 
Cri L Jour 317.] 


(32) A statement recorded under this 
section cannot be used for the purpose 
of contradicting the statements made by 
other witnesses at the trial. AIR 1920 Lah 
122 (124) = 26 Cri L Jour 1425 (DB). 

% 

(33) Statements recorded under this sec¬ 

tion should, under Section 80 of the Evi¬ 
dence Act, be presumed to be genuine 
and need not be formally proved, AIR 
1952 Aimer 49 (50) (Pr 8) = 1952 Cri L 
Jour 1563 AIR 1938 Lah 477 (477) = 
39 Cri L Jour 864 AIR 1936 Pat 11 

(13) = 36 Cri L Jour 235 (DB) AIR 

1917 Pat 247 (248) = 18 Cri L Jour 
445 (DB). 

[But see AIR 1964 All 290 (295, 800) 
= 1963 All LJ 1128 = 1964 (2) Cri LJ 
1 (FB) AIR 1963 AU 308 (311) = 1963 

(2) Cri LJ 1 = 1903 All LJ 61 (DB). (Ap¬ 

proved in AIR 1964 All 290 (FB).] 

(34) Statements recorded imder ttUs sec¬ 
tion are public documents being the acts 
of a Judicial officer done under the pro¬ 
visions of the Code, and public servant; 
in whose custody Hiose documents are, is 
boimd to issue copies thereof and allow 
inspection of the same the accused per¬ 


son AIR 1945 Mad 85 (86) = 40 Cri li 


(86) = 
iind dOj 



Jour 417 AIR 1937 Sind 803 (804) _ 

** ^ 1932 An 
327 (329) = 83 Cri L Jour 752 •• AIR 

1938 442 (44^ = 40 Cri L Jour 

[But ■See (1907) SO Mad 460 (467, 468) 
= 6 Cri L Jour 848 (DB).] 

(35) Witness treated as hostile and per¬ 
mitted to be cross-examined — Statementi 
made by such witness in case diary and 
under Section 164 are not substantive evi¬ 
dence — Sudi statements can only be used 
to discredit testimony. 1962 Ker LJ 1094 
(1097, 1098). *' 

7. Verification proceeding. — (1) The 
system of verification of confessions is v 
objectionable. (1903) 7 Cal WN 220 
(DB). 

(2) Verification proceedings are not 
wholly illegal.^ They are undertaken with 
a view to testing the truth of a c o nfessfon 
^d to obtain evidence either corroborat- 
ing the confession or indicat^g its falri ty. 
AIR 1937 Cal 99 (110, 111) = 88 Cri L 
Jour 818 (SB). 

(3) Statements made by the accused Id 
the yeriRdng Magistrate should be record¬ 
ed in the manner provided by this sec¬ 
tion, and if diey are not so recorded, such 
statements are not admissible in evidence. 
AIR 1937 Cal 99 (110, 111) = 81 Cri L 
Jour 818 (SB) AIR 1918 Cal 88 (91) = 
19 Cri L Jour 805 (DB). 

[See also AIR 1952 Tripura 1 ® * 
1952 Cri L Jour 1201,] 

(4) The statement made by the accused 
in course of the verification hy the Magis¬ 
trate is no evidence at all. (1957) 86 Pat 
141 (256) (DB). 

8. record." (1) When a confes¬ 
sion or statement is alleged to have been 
made to a Magistrate in the course of an 
investigation it cannot be proved othar- 
vrise than by the record prepared under 
this section. AIR 1936 PC 253 (257) = 
37 Cri L Jour 897 AIR 1954 SC 322 
(333) = 1954 SCR 1098 = 1954 CM t 
jour 610. 

(2) The Magistrate is not bound to 
cora a confession under Hiis section. Where 
he does so is a matter of duty and 
discretion and not of obligation. AIR 1936 
PC 253 (257) s 37 CM L Jour 897. 

(3) A statement may be recorded by the 
Magistrate on tiie request of tibe udtness 
himself and die Police need not send tiie 
witness before tiie Magistrate for this puN 
pose. But the Magistrate is not bound to 
record tiie statement of sudi a vribiess but 
has a discretion in the matter. AIR 1948 
Mad 489 (491) ILR (1949) Mad 206 » 
50 C2ri L Jour 28. 

9. tihe courw of an mvestigatiao •••• 
inamiy or trial.** — (1) A ccmrfwsion, fn 


niiei 
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SecMon 164 — Note 0 (contd.) 

ciidev to come witibin section, must be 
made etdier In tbe course of an investigao 
tion under Chapter XIV of the Code; or 
at any time afterwards and before the com- 
menoement of ftie inquiry or trial. AIR 
1945 Nm 72 (78) = ELR (1945) Nag 515 
= 46 m L Jour 731 •• AIR 1955 Pat 
426 (426) = 1955 Cri L Jour 1377 (DB) 
•• (1910) 11 Cri L Joitr 453 (462, 470) 
== 87 Cal 467 (DB). 

(2) A statement made at a time when 
there is no investigation under Chapter 
XTV of the Code is not made under thlq 
section. AIR 1941 Rang SOI (302) = 43 
Cri L Jour 123 AIR 1955 Pat 425 
(426) = 1955 Cri L Jour 1377 (DB) 
AIR 1953 Pepsu 182 (186) = 1953 Cri L 
Jour 1700 ®B) ** AIR 1960 Andh Pra 
181 (133, 134) = (1965) 2 Andh WR 344 
= 1966 Cri LJ 509 (DB). 

(3) Magistrate can record confession 
even after submission of police charge- 
sheet provided Magisterial inquiry has not 
commenced. AIR 1966 All 192 (196) = 
1966 Cri LJ 386 = 1965 AU LJ 1110 
(FB). (AIR 1959 All 518 and AIR 1955 
All 188 and AIR 1957 All 184, Overrul¬ 
ed.) 

(4) An investigation held by the police 
of a foreim State is not one under Chap¬ 
ter XIV of the Code and a statement taken 
1^ a Magistrate of a foreign State in the 
course of such investigation is not one 
under diis section. AIR 1925 Bom 529 
(530) = 28 Cri L Jour 1478. 

(5) Where an accnised approaches a 
Magistrate and volunteers to make a con¬ 
fession without having been arrested or 
prompted hy a policje officer, Secition 164 
has no application. 1961 Jab LJ 1313 = 
ILR (1962) Madh Pra 133 (137, 138) (DB). 

(6) The arrest and production of the ac¬ 
cuse before Mamstrat^ must be consider¬ 
ed as something done in the course of the 
faivestlgation and therefore S. 164 will ap¬ 
ply. AIR 1926 Cal 742 (743) = 27 Cri 
L Jour 621 (DB). 

(7) A statement or confession recorded 
after the commencement of the inquiry or 
trial is not within this section. AIR 1953 
BUaspur 3 (4) = 1953 Cri L Jour 708 
Am 1022 L^ 189 (191) = 23 Cri L Jour 
617 (DB) •• Am 1930 Lah 454 (450) = 
81 Cri L Jour 533 (DB). 

(8) The condition requiring the confes- 
dan to be prior to die commencement of 
the inquiry or trial is only imposed when 
the Investigation has ceased and not when 
the confession is made in the course of 


(DB). 

(0) Whera a Magistrate takes cognizance 
of the offence under Section 190 even prior 
to ftie mbmiMton of the final report by 
toe poHoe under Section I73, and in IIm 
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course of his inquiry or trial he records the 
confession of the accused imder Sec. 342, 
his action will not be one under this sec¬ 
tion and he is not bound to comply with 
the formalities prescribed by this section. 
AIR 1948 Lah 43 (45) = 48 Cri L Jour 
977 (DB). 

[See however AIR 1951 Punj 390 (392) 
= 52 Cri L Jour 877 (DB).] 

[But see Am 1928 Lah 724 (725, 726) 
= 29 Cri L Jour 697 (DB).] 

(10) A statement made at an inquiry 
which is held before any investigation is 
held is not within this section. (1906) 8 
Cri L Jour 138 (140) = 32 Cal 1085 (DB). 

(11) The fact that die accused was not 
form^y extradited at the time his con¬ 
fession was recorded does not vitiate the 
confession. AIR 1951 Him Pra 1 (9) = 
52 Cri L Jour 50. 

10. Mode of recording and procedure.-^ 

(1) Sub-section (2) which provides that 
statements should be recorded in the man¬ 
ner prescribed for recording evidence, 
should be strictly followed. Am 1934 All 
81 (83) = 35 Cri L Jour 885 (FB) 

Am 1933 All 356 (357, 358) = 34 Cri 
L Jour 574 ** Am 1934 Oudh 151 (153) 
= 35 Cri L Jour 915 (DB) 1963 (1) 
Cri LJ 645 (647) (DB) (All). 

(2) The mere "filing of a confession al¬ 
ready written and signed and banded over 
to the Magistrate does not amount to "re¬ 
cording’* a confession. Am 1933 All 350 
(357) = 34 Cri L Jour 574. 

(3) The writing out of the confession is 
not sufficient to make it a "record”. The 
writing must be made a part of the judi¬ 
cial record. (1906) 5 Cri L Jour 4 (5) 
(DB) (Bom). 

(4) Where a Magistrate writes out a con¬ 
fession, but refuses to make the memoran¬ 
dum under sub-section (3), on the ground 
that the confession in his opinion has not 
been voluntarily made, such confession 
cannot form part of the judicial record and 

is, therefore, inadmissible in evidence. Am 
1918 Oudh 295 (296) = 19 Cri L Jour 
507 (DB). 

(5) Confession not recorded by Magis¬ 
trate himself, but by Ahmad Reader on 
groimd that be (Magistrate) was not well 
conversant with Urdu — Memorandum as 
required by Section 364 (8) not made by 
Magistrate — No reason as to how mudb 
time for refiection was given to accused, 
made — Facts showing that only one 
hour was given for reflection —> Sec. 364 
held not complied with. (1963) 3 SCH 
749 = 1904 (1) Cr LJ 506 (668, B69. 570). 

(6) Where a confession was not signed 
by the accused, nor was his thumb bn. 
pression affixed to it and the Magistrate 
also did not sign the FngllaK verrion of 

it. it was held that no reliance should bo 
placed on the confession as being volmu 
tarlly made. AIR 1945 Bom 484 (4^ w 
47 CM L Jour 252 (DB). 
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(7) The omission to taxe the signature 
of tlie accused is not necessarily fatal to 
its admissibility in every case and the de¬ 
fect can be cured under the provisions of 
Section 533 in proper cases. AIR 1941 

a?B) 19) = 42 Gri L Jour 117 

(8) VV^ere an accused person is able to 

\vnto Q£uxi@» his &umb impression is 
not a signature within the meaning of Seo 
tion 364. (1905) 2 Cri L Jour 405 (405, 

406) = 82 Cal 550 (DB). 

(9) An accused person who refuses to 
sipi a statement or a confession is not lia¬ 
ble for p unishm ent under Section 180. 
Penal Code. (1877) 4 Bom 15 (19). 

(10) The record of a confession should 

837“(838f“(DBf 

(11) Whether a confession has been pro¬ 
perly recorded or not must be left to be 
decided by the Judge before vvhom it is ten¬ 
dered as evidence. AIR 1951 Orissa 71 
(76) (DB). 

U2) There is no provision of law which 
forbids a Magistrate from recording a con¬ 
fession on a Sunday or any other holiday 
^d at a place other than the open court¬ 
house. AIR 1950 Mad 579 (581) = 61 
Cri L Jour 1047 (DB) AIR 1954 SC 
4G2 (464) = 1954 Cri L Jour 1313 = 
19W SCR 1133 AIR 1953 Trav-Co 402 
(407) = ILR (1953) Trav-Co 514 = 1953 
Cn L Jour 1613 (DB). 

(13) It is not ordinarily proper to record 
a confession at night in a ponce-station or 
m the Magistrate s house. AIR 1955 Pepsu 
33 (36) = ILR (1954) Patiala 316 = 1&5 

78"(lb/w ^ 

(14) Confessional statements should be 
recorded in the court-room and if for some 
reason they are not so recorded during die 
ordinary court-hours, some explanation 
should be furnished by the prosecution. 
AIR 1959 Mys 47 (49) = ILR 11958) Mys 
35 = 1959 Cri L Jour 337 ODB) AIR 
1955 Pepsu 33 (36) = ELR (19M) Patiala 
316 = 1955 Cri L Jour 537 (DB) ®® 48 
Cri LJ 794 (797) (DB) (Lah). 

[See also (1959) 37 Mys LJ 402 (407) 
(DB).] 

[See however 1901 (2) Cri LJ 250 (252) 
= 89 Mys LJ 288 (DB) ®® AIR 1960 
Mys 199 (202) = 1960 Or L Jour 1108 
= 38 Mys LJ 20 (DB).] 

(15) The mere fact diat a coxdession was 
not recorded at tiie court-house or in day¬ 
time is not sufficient to show diat it was 
not made voluntarily. 1948 Bur LR 217 
(236) (SB) ®® AIR 1927 Cal 898 (400, 401) 
28 Cri L Jour 485 (DB) AIR 1925 Cal 
587 (594, 595) = 26 Cri L Jour 782. 

(16) A confession taken in fall without 
any adequate reason therefor and ia dis¬ 
regard of the instructioiis contained in the 
Government orders is Improper. AIR 1957 
SC 381 (386) = 1957 Cd L Joiv 650. 


w uo vuxuuioLx u mere ere otnee 
facts mid circumstances ^ch completely 
^sured its voluntariness. 1970 Gri IJ m 
(608) (All). 

(17) Where tihe accused person Is maHnj 
a confession, a diird party should not be 
allowed to put or suggest questions to be 
put to the accused person. (1909) 10 (M 
L Jour 125 (183) (DB) (Cal). 

_[See also AIR 1945 -Bom 484 (487) 
(DB) AIR 1934 All 008 (013) = 39 
Cri L Jom 152 (DB).l 

(18) This section ooes not require tKe 
Magistrate to put questions to Ae acensedj 
he can be asJeed to give the stoiy in hh 
own way. The idea is that It mnst be a 
spontaneous narrative. AIR 1953 Hyd 
1^ (152) = BLR (1951) Hyd 895 = 1953 
Cri L Jour 785 •• 3 Sau LR 14 (17. 18) 
( 136 }. 

(18a) Procedure as to recording iof odiK 
fession in form of questions and answers It 
not obligatory — Confession recorded in 
form of narrative is not defective and is 
admissible in evidence. 1970 Gri LJ E[81 
(784 (DB) (Assam). i'/ ^ ^ w. 

(1?) It is a serious irregnlaiity In reesr^ 
iog if Ae questions put by Ae Kfagistiats 
to Ae accused during the course of record* 
ing and Ae answers elicited. Indicate As* 
Ae accused was subjected to a kind of 
cross-examination at Ae hands of Ae 
Magistrate. AIR 1957 Mys 60 (52) = ILR 
(1956) Mys 244 * 1957 CM LJ 521 (DB). 

[See also SO Gut LT 163 s 1064 (2) 
Cri LJ 105 (106) (DB).l 

11. "Shan Aen be forwaded." — (1) 
Provision in sub-section (2) regarding for¬ 
warding of statements ana confessions If 
imperative. AIR 1940 Rang 33 (34) = 41 
CH L Jour 892 •• AIR 1931 Lah 69 (60) 
s= 32 Cri L Jour 253. 

(2) Magistrate after recording oonfesrioo 
making it over to police officer —* Roc©- 
dure is objectionable. AIR 1931 Lah 408 
(414) = 32 Cri L Jour 818. 

[See AIR 1936 Lah 841 (848) » 87 CM 
L Jour 504 (DB).] 

12. Warning to the aoouaed. » (1) Sa^ 

tlon 164 (3)» requires three thingii nanie^ 
Ae two warnings Airf- Ae accused was ndt 
bound to make Ae confession, and if be 
Ad so it would be used against hfaa, and 
thirdly, questioning of Ae accused so A^ 
Ae Magistrate may satiaty ft 

was made voluntarily. AIR 1057 Raf 1^ 
043) = ILR (1957) 7 Raj 677 = 1057 
Gri L Jour 545 (DB) (1963) 2 SCX 517 
(53% 533) = 1^ Sej 500 •• aO07) 1 
Andh LT 270 (282) (DB) •• ILR flOeS) 
Madh Pra 133 (137) (DB). 

(2) Under Ae section a Magbliato Is 
reqidied, before recmAng a co nfe ssioii, to 
explain to Ae accused Aaf he is not bound 
to malm a confession and Aat if he does 
so, it may be used as evidence agahist him. 
Am 1951 Orissa 168 aTl) sHA aOSl) 
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Cut 65 e 1952 CrI L Jour 1743 (FB) •• 
AIR 1959 AU 618 (523) = 1959 Cri L 
Jour 940 (DB). (Ovoniled on another 
point in AER 1960 All 192 (FB).) AIR 
1957 Madh B 72 (74) == 1957 Cri L Jour 
199 (DB) •• AIR 1964 Orissa 144 (148, 
149) = (1963) 5 Orissa JD 372 = 1964 
(1) Cri LJ 680 (DB) 1963 Ker LT 229 
(238) (DB| 

[See Am 1946 Pat 169 (173) = 24 Pat 
646 « 48 Cri L Jour 30 (DB).] 

(3) An omission to repeat the warning 
on the second day on which the record¬ 
ing of the confession is continued will not 
render the confession inadmissible in evi¬ 
dence, Am 1953 Mad 74 (76) = ILR 
(1953) Mad 417 = 1953 Cri L Jour 264 
S)B). 

[But see Am 1957 Raj 141 (144) 

ILR (1957) 7 Raj 677 « 1957 Cri L Jour 
545 (DB) •• AIR 1955 Ajmer 10 (11) = 
1955 Cri L Jour 595.] 


(4) The Magisrate is bound to append a 
memorandum to the oonfession containing 
a clause to the effect that he has warned 
&e accused. Such a record is conclusive, 
in the absence of anything to the contrary, 
as to the fact that such a warning was 
given before the confession was recorded. 
AIR 1952 Trav-Co 305 (307) = 1952 Cri 
L Jour 1304 (DB) AIR 1933 Bom 145 
(146) « 34 Cri L Jour 555 (FB) Am 
1947 Pat 305 (309) = 25 Pat 612 (DB). 


(i5) where the accused is not told that he 
need not maJke a confession, his confession 
is inadmissible in evidence and Secion 533 
will not cure the defect. AIR 1953 Madh 
B 87 (88) = 1953 Cri L Jour 610 (DB) 
Am 1953 Vind Pra 38 (40) = 1953 
Cri L Jour 1193 AIR 1951 Orissa 168 
(175, 176) - ILR (1951) Cut 65 = 1952 
Cri L Jour 1743 (FB) AIR 1947 Pat 
305 (325) = 25 Pat 612 (DB) Am 
1965 AU 40 (43) « 1965 (1) Cri LJ 4 
(DB). 

[See however Am 1957 Madh B 72 (74) 
1957 Cri L Jour 199 (DB).] 


(6) The section mentions two periods of 
time, viz. Tn Ae course of investigation’ 
and ‘or at any time afterwards before the 
commencement of trial’. The precautions 
in the section must be followed whenever 
confession is recorded. Am 1965 All 40 
(43) = 1905 (1) Cr LJ 4 (DB). , 

(7) Where a warning is actually given 
but the record does not show it, the de¬ 
fect can be cured imder Sec. 533, by the 
evidence of the Magistrate that he did 
give the warning. /Br 1942 Pat 283 

* 43 Cri L Jour 301 (DB) •• 1955 
Andh WR 444 (446) (1936) 37 Cri L 

Jour 1101 (1103) (DB) (Cal) Am 1933 
&m 145 (146) s 34 Cri L Jour 555 
CFB) •• AIR 1960 Orissa 144 (148. 140) 



= 35 Cut LT 287 (DB) 1968 Ker LT 
229 (288) (DB). 

(8) The defect about questioning accus¬ 
ed for finding out voluntary character of 
confession 
course 
1313 

(DB). , , ^ 

(9) A warning cannot be invalidated 
merely because the accused is not 
specifically warned that his statement, 
even if retracted later, might lie used as 
evidence against him. Am 1951 Orissa 
78 (80) (DB). 

(10) In view of Section 29, Eviden^ 

Act, a confession may be admitted in 
evidence althou^ the accused was not 
warned as required by this section. Am 
1957 Raj 141 (143) = ILR (1957) 7 Ra] 
677 1957 Cri L Jour 545 (DB) 

AIR 1954 Bom 285 (290, 292) == ILR 
(1954) Bom 484 = 1954 Cri L Jour 887' 
(DB). 

(11) Section 164 (3) being a special 
provision for Magistrate’s recording con¬ 
fessions would not apply to confessions 
elicited by persons in circumstances mezu 
Honed in Section 29, Evidence Act Affi 
1957 Andh Pra 729 (733) = 1957 Cri L 
Jour 1086. 

(12) The exact words of the warning 
are not material provided the Magistrate 
recording the confession explains and the 
person making it clearly understands that 
ne need not make a confession. Am 1952 
Trav-Co 305 (307) = 1952 Cri L Jour 
1304 (DB) Am 1956 Raj 34 (30) — 
ILR (1955) 5 Raj 1012 ^ 1956 CM L Jour 
266 (DB). 

(13) This section and Section 364 as 
weU as Rule 85, Madras High Court CH- 
minal Rules of Practice do not require that 
the warning ffiat the accused is not bound 
to make any confession should be in the 
form of a question and answer. Even 
otherwise, Action 533, is suflScient to cive 
the defect Am 1955 Mad 495 (497) — 
ILR (1956) Mad 351 = 1955 Cri L Jowr 
1197 (DB). 

[See also 1963 Ker LT 229 (238) (DB) 
1961 MLJ (Cr) 311 = (1961) 1 Andh 
WR 406 (411, 412) (DB).] 

(14-15) It is not for the Magistrate to 
merely tell the person making the state¬ 
ment that he should think over the mat¬ 
ter and state what really happened, as 
otherwi.se the statement woiila be used 
against him. Am 1940 Mad 562 (563) « 
42 Cri L Jour 64 (DB) AIR 1947 POt 
805 (327, 328) * 25 Pat 612 (DB). (Per 
Ray, J.) 

(16) It is not necessary that there should 
be any note of die warning at the begln- 
ning of the confession. It is suffident If 
that is recorded in the memorandum which 
is required to be made at the foot, AIR 
1952 Trav-Co 305 (307) = 1952 Cri L 
Jour 1304 (DB) Am 1933 Bom 145 
(145, 147) « 34 Cri L Jour 555 (FB). 
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(Ovemiling AIR 1932 Bom 553 = 

L Jour 73.) 

[See AIR 1947 Pat 305 (309) = 

612 (DB).] 

(17) Where the accused knew ttiat they 
were beinc sent to the judicial lock up for 
their conressions being recorded, it is not 
necessary that the Magistrate snould spe- 
<^cally bring to their notice by any order 
that their confessions would be recorded. 
AIR 1954 Sau 115 (117) = 1954 Cri L 
Jour 1458 (DB). 

(18) A Magistrate recording a confession 
should warn the accused that he is a 
Magistrate. AIR 1953 Orissa 149 (150) = 
ILR (1952) Cut 620 = 1953 Cri L Jour 
1008 (DB) AIR 1957 Madh B 72 (74) 
= 1957 Cri L Jour 199 (DB) AIR 
1954 Trav-Co 456 (459) = 1954 Cri L 
Jour 1468 (DB). 

(19) Magistrate not making record about 
hu having disclosed bis identity to accus¬ 
ed — His subsequent oral evidence is 
madmissihle. AIR I960 Mys 163 (165. 

959 (DB)^^ Mys LJ 848 = 1960 Cri LJ 

(20) Accused aware of fact that Magis- 

^te recording confession is Magistrate _ 

There is no illegality in omission to warn 
acc^ed of that fact AIR 1932 Lah 103 
(]0Q) = 33 Cri L Jour 97 (DB) AIR 
1954 Trav-Co 450 (459) = 1954 Cri L 

10 Cri L Jour 
325 (33^ (DB) (Cal) I960 Andh LT 

510 (512, 513) (DB). 

33 Cri L Jour 567 (569) 

(Uli) (Lah).J 

(21) The omission on the part of the 
Magistrate to make known to the accused 
that he was in the presence of a Magistrate 
mkes away much of the force of the con¬ 
fessional statement AIR 1959 Mys 47 
(48) = ILR (1958) Mys 35 = 1959 Cri L 
Jour 337 (DB) AIR 1959 Mys 250 (252) 
_=7 1959 Cri L Jour 1349 (DB) AIR 
1957 Mys 50 (52) = ILR (1956) Mys 244 
= 1957 Cri L Tour 521 (DB). 

(22) Where only one person is involved 
in a crime and such a person wants to 
TOnfess, the failure to warn the person 
mat it was not intended to take him as 
an approver will amount only to an irre¬ 
gularity. AIR 1953 Mad 564 (565) = 
ILR (1953) Mad 1170 = 1953 Cri L Jour 
1069 (DB). 

[See also AIR 1952 Mad 411 (412) = 
1052 Cri L Jour 853 (DB).] 

(23) Where the warning contemplated 
under Section 164 (3) has not been given 
before recording the confession but it Is 
given after the accused has confessed tibe 
guilt the procedure offends 4e provisions 
of Section 164 (3) and if it has also result- 
ed in prejudice to the accused the confes¬ 
sion must be held invalid. AJGR 1957 Mys 
50 (51. 52) = ILR (1956) Mys 244 a 
1957 Cri L Jour 521 (DB). 


(24) A confessional statement cannot be 
rejected merely on ground of failure to 
gye warning to accused. 1961 (2) Cri LI 
229 (230, 231) (DB) Q and K), 

13. Confession must be volunta;^* 

(1) A Magistrate should not recora ony 
confession unless he has reason to believe 
mat it is made voluntary. AIR 1949 
Orissa 67 (71) = ILR (1949) 1 Cut 207 
= 51 Cri L Jour 72 (DB) AIR 1056 
SC 217 (221) = 1956 Cri L Jour 428 
^ ILR (1956) 1 All 230 @87) 1963 (2) 

Cn LJ 562 (565, 566) Manipur). 

[See also 1905 (2) Cr LJ 557 (560) 

\jxcr)»J 

(2) A Magistrate should enquire who- 
mer the confession is made volunt^y 
before recording it AIR 1945 Bom 484 
(487) = 47 Cri L Jour 252 (DB) •• AIR 
1959 Mys 47 (48) = ILR (1958) Mys 85 
= 1959 Cri L Jour 837 (DB) •• AIR 
1918 Pat 179 (183) = 19 Cri LJ 135 
(SB) 1963 Ker LT 229 (238) (DB). 

^ ISee also AIR 1965 Orissa 68 (99) =* 
(1965) 1 Cri LJ 458 (DB) •• 1961 Jab 

aW^(M)r ^ ^ 

(3) Where the accused are very youDg» 

ignorant, and illiterate belonging to bac£ 
ward class, and express fear of the police 
even^ after being given ample Hma for re¬ 
flection there is no duty cast on Ae 
Mamstrate to give them further time, but 
he has only to refuse to record the confes¬ 
sions. Accused can be taken as approver. 
(1967) 1 Andh WR 345 (350) » 

(1967) 2 Andh LT 61 (DB). 

(4) Where the confessing accused Is a 
child, the Magistrate must rally satisfy him¬ 
self that the child is maldiig a true confes- 
Sion voluntarily. AIR 1965 Punj 291 (2^ 

= 1965 (2) Cri LJ 127 = 60 Pun LR 1230 
(DB). 

(5) A^ confession vriilch is recorded with¬ 
out^ asking questions as to its voluntariness 
is inadmissible in evidence and cannot be 
acted upon. AIR 1957 Raj 141 (144) = 
ILR (1957) 7 Raj 677 = 1957 Cri L Jour 
^ (DB) 1957 Jab LJ 460 (464, 465) 

however (1936) 37 Cri L Jour 1101 
(1104) (DB) (Cal).J ^ 

(6) The Magistrate should record Ae cir¬ 
cumstances tmder whicb confessions are 
made, showing in whose custody Ae priso¬ 
ners were and how far Aey were &ee 
agents. AIR 1944 Bom 838 (341) (DB) •• 
(1888) 1 CPLR (Cr) 115 (117). 

[See also AIR 1953 Him Pra 105 (108) = 
1953 Cri L Jour 1665.] 

(7) It is no ground for Ainkfng Aat wfaen 

a particular accused had been kept to a 
solitary cell Ae confession oy bfm 

was not voluntary. (1963) 2 SCR ^0 a 
1963 (2) Cri U 702 (704) (DB). 

(8) If Ae Magistrate after questiontog 
Ae accused, is not satisfied Aat a < M:> n Pef" 
slon is voluntary and mada wiAont aqy 
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it Is not admissible In evidence. 
14 Gri L Jour 211 (212) = 35 AH 
260 (DB) •• AIR 1956 SC 217 (222) = 
1956 CH L Jour 426 AIR 1925 Cal 587 
(597, 598) = 26 Cri L Jour 782 (1910) 

11 Cri L Jour 694 (695) = 37 Cal 735. 

(9) If the Court sees my ground of ex- 

elusion mentioned in Section 24 of the Evi¬ 
dence Act, such as inducement, threat or 
promise, it may reject the confession as not 
voluntary. AIR 1953 Bilaspur 3 (5) — 1953 
Cri L Jour 708 AIR 1956 Raj 67 (72) 
= ELR (1956) 6 Raj 359 = 1956 Cri L 
bur 550 (DB) AIR 1951 Orissa 188 
’170) = ILR (1951) Cut 65 = 1952 Cri 
L Jour 1743 (FB) AIR 1944 Nag 105 (107, 
115) = 45 Cri L Jour 673 (FB) AIR 

1934 All 81 (85) (FB) 1968 Raj LW 604 
(606) (DB) AIR 1967 Orissa 24 (26) = 
1967 Cri LJ 233 = 32 Cut LT 1011 (DB) 

Am 1966 Orissa 130 (135) = 1966 Cri 
LJ 683 (DB) ILR (1962) Madh Pra 133 
(139) = 1961 Jab LJ 1313 (DB). 

[See also Am 1954 Trav-Co 282 (286, 
287) = ILR (1953) Trav-Co 841 = 1954 
Cri L Jour 658 (DB).] 

(10) It is for the prosecution tb prove that 

the confession was made without threats 
or promises or inducements. Am 1951 
Him Pra 82 (8^ = 1952 Cri L Jour 33 
•• Am 1958 Pat 166 (170) = 1958 Cri 

L Jour 406 (DB) (1957) 30 Pat 141 

(256) (DB) Am 1951 Orissa 168 (170) 
= ILR (1951) Cut 65 = 1952 Cri L Jour 
1743 (FB) Am 1967 Tripura 1 (5) = 
1907 Cri LJ 125 Am 1960 Mys 199 

(201, 202) = 38 Mys LJ 20 = 1960 Cri 

LJ 1108 (DB). 

(11) The assumption Hiat a person wo^d 
Qot in^6 ft coo^ssion of his guilt which 
will be prejudicial to his interest, unless 
some pressure is exerted on him is not 
^sdiolly correct. Am 1951 Him Pra 1 (10) 
=s 52 Cri L Jour 50. 

(12) Where a Sessions Judge Is of the 
opinion that a confession is induced by tor¬ 
ture, his duty is to exclude it entirely Rom 
the evidence and not to leave it to the iuiy 
to reject it if they find it to bo not volun¬ 
tary. Am 1950 Cal 331 (332) « 51 Cri 
L Jour 1282 (DB). 

(13) In the case of a confession duly 
certified by the Magistrate; It may fairly 
be assumed diat he did his best to assure 
himself that the statements were voluntary 
and that if he had any suspicion he would 
not have placed them on me record. AIR 
1951 KutA 92 (94) « 1952 Cri L Jour 
10 •• AIR 1949 Nag 405 (407) = 
a949) Nag 301 = 51 Gri L Jour 224 (DB) 

Am 1941 Pat 803 (305) = 42 CM L 
Jour 848 (DB). 

[See also Am 1954 Kuldi 22 (28) « 
1954 CM L Jour 801.] 

(14) Oattifleate by Maglatiate is no con- 
chufve proof as to voluntary nature of 
hatkML a909) 10 CM L Jour 125 (129) 

WoL 7j 3 A. SL 


I 


(DB) (Cal) •• Am 1047 Oudh 95 (97) » 
48 CM L Jour 27 (DB) Am 1922 Oudh 
802 (308) = 24 Cri L Jour 561 (DB). 

(15) The failure of the Ma^trate to ap¬ 
pend a certificate as required by sub-s. (3) 
is only an irregularity curable under Sec¬ 
tion 537. 1061 (2) Cri LJ 250 (252) = 
89 Mys LJ 288 (DB). 

(16) The mere omission to comply with 
rules issued by the Government under this 
section is not sufficient to rule out the 
confession if there has been no breach of 
the provisions of this section. Am 1938 
AH 625 (630) = 40 Cri L Jour 132 (DB) 

Am 1938 Mad 490 (491) = 39 Cri L 
our 585 (DB) AIR 1933 Oudh 299 
802) = 34 Cri L Jour 838 (DB) AIR 
1921 Nag 39 (40) = 23 Cri L Jour 673 
(DB). 

(17) Where, \Jidien the confession was re¬ 
corded, the accused was actually in police 
custody and there were a number of police 
officers aU around him and the record which 
was in Ae third person, was itself made by 
a police officer mougb to the dictation of 
the Magistrate, the confession could 
hardly be accepted as a volimtary confes¬ 
sion. ILR (1959) Ker 319 (358) (DB). 

(18) Prima facie whether or not a con¬ 
fession is voluntary would be a quf >tion of 
fact and in an appeal by special leave 
under Article 136 of the Constitutioa the 
Supreme Court would be reluctant to inter¬ 
fere with such finding. Am 1957 SC 637 
(643) S5 1957 SCR 953 = ILR (1957) Punj 
1602 = 1957 Cri L Jour 1014 Am 
1963 Guj 135 (137) = (1962) 3 Gu{ LR 
1052 = (1963) 1 Cri LJ 755 (DB). 

[See also Am 1960 Mys 199 (201, 202) 
ss 38 Mys LJ 20 = 1960 Cri LJ 1108 
(DB).] 

(19) The mere insistence on the part ol 
the accused to make a statement is not a 
proper basis for taking the view that his 
confessions were voluntary. AIR 1959 Mys 
47 (49) - ILR (1958) Mys 35 = 1959 Cri 
L Jour 837 (DB). 

(20) Delay in producing accused before 
Magistrate may cast doubt on voluntariness 
of confession. 1904 Mad LJ (Cri) 713 (719) 
(Mys) 1961 (2) Cri LJ 250 (252) = 39 
Mys LJ 288 PB). 

(21) Where the Magistrate gave accused 

warning after preliminary questioning and 
sent him back to jail and on the next day 
the accused was produced before the Magi, 
stiate and the cewession was recorded, me 
confession was held to be voluntary AIR 
1970 SC 283 (286) = (1969) 2 SCJ 870 = 
1970 Cii LJ 373 (1966) 82 Cut LT 1170 

(1181) = ILR (1906) Cut 035 (DB). 

(22) Confessional statement, must be con¬ 
sidered as a whole and a confession by Hie 
accused cannot be viewed as voluntary 
MR 1907 Man^nir 11 (19) = 1967 Cri LJ 
10£S« 

where Aere u no suggestion of any 
or InducemeDt to extort rtonr 


(23) 

assanlt 


MIS M 
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Section 164 — Note 18 (contd.) 
and the accused are given sufficient time 
for fuH reflection, the confessions are volun¬ 
tary. (1966) 32 Cut LT 1140 (1146) (DB). 

(24) Confession by accused after being 
tackled by investigating officer — Elxertion 
of undue pressure cannot be inferred so as 
to render the confession not voluntary. TT_.R 
(1963) Cut 567 (569). 


(25) Fact that accused at no stage stated 
that it was not given voluntarily is of im¬ 
portance in judging voluntariness of con¬ 
fession. 39 Mys LJ 288 = 1962 Mad 
LT (Cri) 313 = ILR (1961) Mys 286 = 
1961 (2) Cil LJ 250 (252) (DB). 


14. Statement of witness to be voluntary, 
—(1) If a statement of a witness is previous¬ 
ly recorded under S. 164, Criminal P. C. 
it leads to an inference Oiat there was a 
time when the police thought the witness 
may change but if the witness sticks to the 
statement made by him throughout, the 
mere fact that his statement was previously 
recorded under Section 164 will not be si^ 
ficient to discard it. The Court, however 
ought to receive it with caution. AIR 1968 
SC 1270 (1272) (1968) 3 SCR 3.54 = 

1968 Cri LJ 1473. ((1900 a.R 27 Cal 295 
and AIR 1938 Pat 290, Overruled.) ILR 
(1952) Cut 219 (273) (DB) AIR 1940 
Nag 340 (340) = 42 Cri L Jour 17 (DB). 


(2) The fact that the police have consi¬ 
dered it necessary for the statement of a 
witness to be recorded under Section 164 
suggests that they do not consider him al¬ 
together a reliable witness, that is to say, 
tliey apprehend that he may be tampered 
with. But there is no objection to the pro¬ 
cedure being followed in appropriate cases. 
TLR (1951) 1 Raj 712 (716) (DB) AIR 
1955 Andhra 161 (163) = ILR (1955) 
Andhra 633 = 1955 Cri L Jour 1152 (DB) 

AIR 1941 Oudh 517 (522, 523) = 42 
Cri L Jour 758 (DB) AIR 1940 Nag 
340 (346) = 42 Cri L Jour 17 (DB) 

AIR 1968 Mad 117 (130) = (1968) 1 Mad 
LJ 480 = (1968) Cri LJ 493 (DB). 

[See also AIR 1967 Raj 159 (167) = 1967 
Cri LJ 922 = 1967 Raj LW 326.] 

(3) It cannot be laid down that a wit¬ 
ness has to be disbelieved merely because 
the investigating officer thought, dindng in¬ 
vestigation that his statement should be re¬ 
corded under Section 164 so that he might 
make sure that the witness did not retract 
from it or prove hostile. ILR (1952) Cut 
219 (273) (DB). 

(4) Statements taken from a witness who 
was kept in police custody for a number 
of days should be regarded with great sus¬ 
picion by Courts. 1955 Andh WR 854 
(859) (DB). 

15. "Upon questioning the person.** ~ 

(1) Where a Magistrate is asked to record 
a confession under this section, he should, 
before doing so, question the person mak¬ 
ing it with a view to find out whedier it 


Is made voluntarily. AIR 1952 SB 

(28) as 1952 Cri L jour 1386 •• AIR 1009 
Mys 47 (49) = ILJa (1958) Mys 35 a 
1959 Cri L Jour 837 (DB) •• AIR lQ»r 
Raj 141 (144) = ILR (1957). 7 Raj 677 a 
1957 Cri L Tour 545 (DB) •• AIR 1954 
Manipur 6 ( 8 ) = 1954 Cri L Tour 1328 
Am 1954 Pat 109 (114) a 82 Pat 248 
= 1954 Cri L Jour 171 (DB). 


(2) Section 29 of the Evidence Act, vddtf 
makes an exception in the case of me tv^ 
warnings contains nothing vriiich does away 
with the necessity of questioning tiie acco^ 
for the piloses of rinding out yriie&er 
the confession was made voumtarily. Such 
questioning is absolutely essential to makfl 
me confession admissible. AIR 1957 Bal 
141 (144) = ILR (1957) 2 Raj 672 a 
1957 Cri L Jour 545 (DB). 

(3) The Magistrate records a odiv 

fession must ^o record a brief statement 
of the reasons for his believing diat 810 
statement was voluntarily made. AIR 1938 
Pat 352 (857) = 89 Cri L Jour 725 (DB). 

(4) This section does not require (ha 
Magistrate to make the statement of reason 
before he begins to record the confession. 
He can add the cextiricato only after re* 
cording the statement. AIR 1953 Mad 74 
(77) = ILR (1953) Mad 417 = 1953 Cri 
L Jour 264 (DB). 


(5) It would be necessa^ In every case 
to put toe questions prescribed by toe Hl^ 
Court curculars but toe questions inteD<^ 
to be put under sub-section (3) of Sec. 164 
should not be allowed to become a matter 
of a mere mechanical enquiry. Ihe Magis* 
trate should be fully satisfied toat toe coiv- 
fessional statement which the accused wants 
to make is in fact and in substance volun¬ 
tary. Am 1957 SC 637 (643) = 1957 SCR 
953 = ILR (1957) FunJ 1602 = 1957 04 
L Jour 1014 •• 1963 Ker LT 229 
(DB). 

( 6 ) One of the important methods of 
finding out Aether toe confession is volun¬ 
tary is to question the accused as to hli 
motive In making the confession and as to 
the circumstances under which the question 
of confession and the willingness of the ao> 
cused to confess first arose. AIR 1958 
Hyd 145 (152) = ILR (1951) Hyd 895 * 
1953 Cri L Jour 785 (DB) •• 1955 BLJR 
565 (570) •• Am 1949 Orissa 67 (72) =» 
ILR (1949) 1 Cut 207 = 51 Cri L Jonr 
72 (DB) •• Am 1942 Pat 90 (95) » 48 
Cri L Jour 86 (DB) •• Am 1933 All 61 
(38) = 34 Cri L Jour 489 (DB). 

(7) The rule as to the necessity of quea* 
tioning as to the motive is a nde of pru¬ 
dence and not of law. Am 1951 Orisaa 
71 (76) (DB) Am 1923 Pat 13 (17, 18) 
= 24 Cri L Jour 497 (DB) •• Am 1925 
Cal 587 (594) = 26 Cri L Jour 782. 

( 8 ) No confession can be ruled 
inadmissible on toe ground toat toe accused 
was not asked toe motive of the confessloni 
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Am 1951 Orissa 245 (248) = 52 Cri L 
Jour 685 (DB), (Per Panigrahi, J.) 1955 

BLJR 565 (570) 1964 (2) Cri LJ 487 

(491) = (1902) 4 OJD 156 (DB). 

[See Am 1951 Him Pra 75 (81) = 1952 
Cri L Jour 15.] 

[See also ILR (1951) 1 Raj 245 (252) 
(DB).] 

(9) The Court must in each case satisfy 
itself that the Magistrate honestly believed 
and took steps to ascertain that Uie confes* 
aion was a voluntary one. AIR 19^ Pat 
109 (114) = 32 Pat 243 = 1954 Cri L 
Jour 171 (DB) AIR 1953 Him Pra 105 
(108) = 1953 Cri L Jour 1665. 


(10) It is desirable that the Magistrate 
should put various questions to see if the 
confession is voluntary. AIR 1942 Pat 427 
(428) = 43 Cri L Jour 544 (DB) Am 
1923 Pat 13 (18) = 24 Cri L Jour 497 
(DB) AIR 1923 Pat S56 (360) = 24 Cri 
L Jour 049 (DB). 

(11) The question put must be In pursu¬ 
ance of a real endeavour to find out the 
object of the confession and must be direct¬ 
ed to eliciting facts which will enable the 
Magistrate to judge the character of the 
cozuession that the accused is about to 
make. AIR 1952 Pepsu 94 (96) — 1952 
Cri L Jour 952 (DB) AIR 1955 Ajmer 
10 (11) = 1955 Cri L jour 595. 

(12) A Magistrate will be wholly unjusti¬ 

fied in extracting by putting questions by 
way of cross-examinatioD facts which the 
deponent has not spoken to before him, or 
which tend to incriminate him. AIR 1926 
All 22 (25) = 20 Cri L Jour 1209 (DB) 
** AIR 1930 AU 746 (750) = 32 Cri L 
Jour 152 (DB) Am 1948 Nag 344 (348) 
« ILR (1948) Nag 147 49 Cri L Jour 

561 (DB). 

(13) It is essential for- a Magistrate re¬ 
cording confession to put down in the re¬ 
cord of die cotifession itself every circum¬ 
stance and every rifttAil which is necessary 
for the trial Court to come to the conclu¬ 
sion that the confession is voluntary. (1959) 
37 Mys LJ 462 (467) (DB). 


(14) It Is always advisable to record the 
questions and answers by means of which 
a Magistrate satisfies himself that a confes¬ 
sion is voluntary so that it may furnish 
data to the Court of Session and the 
Court. Am 1959 Mys 250 (252) s 1959 
Cri L Jour 1349 (DB) •• Am 1955 Pepsu 
38 (37) » ILR (1954) Patiala 316 » 1955 
Cri L Jour 537 (DB) •• Am 1954 Trav-Co 
460 (459) = 1954 Cri L Jour 1468 (DB) 
•• Am 1953 Manipur 7 (7) = 1954 Cri 
L Jour 183 •• Am 1951 Orissa 108 (175) 
» ILR (1951) Cut 05 = 1952 Cri L Jour 
1748 (FB). 

[See also Am 1954 Bom 285 (288) = 
ILR (1954) Bom 484 » 1954 Cri L Jour 
887 &B) ** Am 1954 Manipur 6 (8) » 
1954 Gii L Jour 1829.1 


(15) Mere cerificate of the Magistrate in 
the absence of any record of questions and 
answers that he was satisfied that the con¬ 
fession was a voluntary one, is not conclu¬ 
sive and the confession may still be involun¬ 
tary. AIR 1953 Manipur 7 (7) = 1954 Cri 
L Jour 183. 

(16) An omission to record questions and 
answers is not a fatal defect but only an 
irregularity cured by Section 533 of the 
Code. AIR 1951 Orissa 168 (175) = ILR 
(1951) Cut 65 = 1952 Cri L Jour 1743 
(FB) Am 1959 Orissa S3 (36) = 1959 
Cri L Jour 353 (DB) AIR 1955 Pepsu 
83 (37) = ILR (1954) Patiala 310 = 1955 
Cri L Jour 537 (DB) AIR 1954 Trav-Co 
456 (459) = 1964 Cri L Jour 1468 (DB) 

Am 1951 Orissa 71 (76) (DB) AIR 
1934 All 81 (84, 85) = 35 Cri L Jour 885 
(FB). 

(See also Am 1954 Bom 285 (288) *= 
ILR (1954) Bom 484 «= 1954 Cri L Joui 
887 (DB).] 

(17) Where the accused Is questioned 
after the confession is recorded, tiie defect 
is one of mere form and does not alter 
the character of the co^ession. AIR 1914 
Cal 600 (601) = 15 Cri L Jour 25 (DB) 

(1909) 10 Cri L Jour 825 (337) (DB) 
(Cal). 

(18) Where an accused refuses to make 
a statement, the Magistrate should record 
that also. AIR 1933 All 31 (37) = 34 Cri 
L Jour 489 (DB). 


10. Memorandum at the foot of the con¬ 
fession. — (1) A memorandum required 
under sub-section (3) need not be appended 
in the case of a record of a statement of 
a witness under this Section. (1900) 27 CaJ 
295 (300) (DB) AIR 1955 Vindh Pra 
80 (37) = 19^ Cri L Jour 1000. 

(2) Endorsement of certificate by Magis¬ 
trate below statement of witness recorded 
under Section 104 not in proper form does 
not necessarily mean that any threat was 
given to witness or that his evidence given 
in Court is less believable. Am 1968 SC 
1270 (1272) = 1968 Cr LJ 1473 = (1968) 
8 SCR 854. 

(3) A confession without the memoran¬ 
dum or with a defective memorandum is 
Inadmissible in evidence. Am 1943 Oudh 
269 (270) = 44 Cri L Jour 389 ^m « 

Oudh 477 (481) = 36 Cri L Jour 

(010, 611) = 

27 Cn L Jour 514 (DB). 

[See howwer Am 1950 Kutch 80 (31) 
— 51 Cri L Jour 749.] 

/4) Confession without memorandum or 
with defective memorandum —. Defect cur¬ 
able rader Section 533 — Confession is ad¬ 
missible. Am 1940 Nag 230 (231) = 4i 

” Am Pat 109 
(171) = 24 Pat 646 = 48 Cri L Tour in 

1968 Manipur 34 (39) s 
1968 Cri L Joux 614* 

(5) The section does not require that the 
memorandum should be written by the 
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Magistrate himself in his own hand. It Is 
enough if it is signed by him. AIR 1933 
Born 145 (145. 147, 148) = 34 Cri L Jour 
555 (FB). (Overruling AIR 1932 Bom 553 
= 34 Cri L Jour 73.) AIR 1933 Sind 
166 (167) = 34 Cri L Jour 808 (DB). 

[Btit see AIR 1945 Bom 292 (295) = 
47 Cri L Jour 51 (DB).) 

17. Aocmed, when should be produced 
before Magistrate. — (1) This section does 
not say anything as to when an accused 
person should be produced before a Magi¬ 
strate for making a confession; but on gene¬ 
ral principles it is necessary and desirable 
that he should be produced before the 
Magistrate as soon as he expresses his de¬ 
sire to make a confession. AIR 1944 Bom 
338 (340, 341) (DB). 

(2) There is no universal mandatory rule 
of law. that a confession recorded after about 
one hour or so of the willingness shown by 
the accused must be declared as inadmis¬ 
sible or untrustworthy. The question has 
to be decided on the facts or each case. 
AIR 1959 Puni 110 (112) == 1959 Cri L 
Jour 362 (DB). 

18. Confession immediately after police 
custody. — (1) Under Section 26 of the 
Evidence Act, a confession made to a Mam- 
.stratc f-ven while the accused is in the 
cust<jd>- of tiie police-officer, is not inadmis- 
Nibl'- in evidence. (1909) 10 Cri L Jour 
584 (587. 588) (DB) (Lah). 

(2) A C(tnfession made by an accused per¬ 
son, afer be has been in police custody for 
some time, cannot be rejected on that sole 
ground. (1887) 9 All 528 (566) (SB) 

AIR 1956 Raj 34 (36) = ILR (1955) 5 Raf 
1012 = 1956 Cri L Jour 266 (DB) 

\IR 1955 J and K 13 (17) = 1955 Cri L 
lour 1183 (DB) AIR 1967 Delhi 14 (15, 
16) = 69 Pun LR (D) 100 = 1967 Cii LJ 
628 (DB). 

(3) Confession made by the accused after 
he has been in police custody for some time 
must be always viewed with great suspi¬ 
cion. AIR 1940 All 46 (51) = 41 Cri L 
four 258 (DB) 48 Cri L Jour 794 (797) 
(DB) (Lah). 

[See also AIR 1955 Manipur 1' (7) ^ 
1955 Cri L Jour 139.] 

(4) The Magistrate must be careful to 
ascertain how long such a person has been 
under the influence of the police. AIR 
1953 Hyd 145 (152) = ILR (1951) Hyd 
895 = 1953 Cri L Jour 785 (DB) AIR 
1951 Him Pra 82 (84) = 1952 Cri L Jour 
33 AIR 1949 Orissa 67 (71, 72) = ILR 
(1949) 1 Cut 207 = 51 Cri L Jour 72 
(DB) 1885 All WN 59 (60) (FB) 
(1901) 25 Bom 548 (546) (DB). 

(5) In recording a confession of a prisoner 
fresh from the hands of die police, the 
Magistrate would exercise a sound discre¬ 
tion, if before recording it he mves the ac¬ 
cused a short time to enable him to tihink 
over the question independent of the in¬ 


fluence of the police and to decide ^e&er 
he would make a confession or not. AIR 

1952 Him Pra 68 (72) = 1952 Cri L Jour 
1495 AIR 1957 SC 637 (643, 644) = 
1957 SCR 953 = ELR (1957) Punj 1602 =s 

1957 Cri L Jour 1014 AIR 1959 All 
518 (523) = 1959 Cri L Jour 940 (DB). 
(Overruled on another point in AIR 1966 
All 192 (FB).) AIR 1958 All 1 (4) = 

1958 Cri L Jour 1 (DB) 1970 Cri LI 
781 (786, 787) (DB) (Assam) (1962) 4 
OJD 156 = 1964 (2) Cr LJ 487 (490, 491) 
(DB) (Orissa) (1960) 26 Cut LT 14 (17) 
(DB). 

[See also 1957 Ker LT 1132 (1134, 1135) 
(DB) Am 1954 Him Pra 11 (14) = 

1953 Cri L Jour 1900.] 

(6) Where an accused person is produced 
by die investigating officer before the Magi¬ 
strate for recording his confession, it is of 
the utmost importance that his mind should 
be completely free from any possible in¬ 
fluence of the police and he must be sent 
to jail custody and given adequate time 
to consider whether he should make a con¬ 
fession at all. (1963) 2 SCR 517 (532) ^ 
1965 sej 500. 

(7) Where diere may be reason to suspect 
that the accused has been persuaded or 
coerced to make a confession even longer 
period than 24 hours may have to be given 
to him before his statement is recorded. 
AIR 1957 SC 637 (644) = 1957 SCR 953 
= DLR (1957) Punj 1602 =s 1957 Cri t 
Jour 1014 Am 1959 Him Pra 3 (7) = 

1959 Cri L Jour 448 1968 Raj LW 604 

(600) (DB) Am 1965 Orissa 175 (177, 
178) == 1965 (2) Cri LJ 520 (DB) ** 1962 
(2) Cri LJ 540 (542) (DB) (Guj). 

(8) Though in ordinary circumstances an 
interval of 24 hours may be regarded as 
reasonable time for reflection, it is not to 
be taken as an absolute rule. Am 1958 
Ker 207 (209) = ILR Q958) Ker 545 = 
1958 Cri L Jour 1021 CDB) Am 1965 
Orissa 60 (69) = 1965 (1) Cri LJ 458 (DB). 

[See also Am 1958 Pat 190 (1^2) = 
1958 Cri L Jour 548 (DB).J 

(9) Where the Magistrate has taken the 
necessaiy precautions to satisfy himself that 
the confession is a voluntary one, the mere 
fact that a police-officer at or soon after 
the arrest of the accused told him to 
make a confession to the Magistrate is no 
proof that he was forced to make ffie state¬ 
ment Am 1937 Mad 755 (758) = 89 
Cri L Jour 390 (DB). 

(10) Where there is reason to apprehend 
that die influence of the police is still con¬ 
tinuing on the mind of the accused, the 
confession would have litde wei^t, sraoe, 
on the other hand, diere is no such appre¬ 
hension, it may have greater we^t AIR 
1952 Vindh Fra 42 (45) = 1952 Cri L 
Jour 986 •• Am 1934 AH 81 (85) = 85 
Cri L Jour 385 (FB) •• Am 1934 Oudh 
151 (153, 154) = 35 Cri L Jour 915 (DB). 
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(11) The failure of the Magistrate to 
question a prisoner as to how long he was 
In custody will not invalidate the confession 
otherwise duly made. AIR 1923 Pat 13 
(17) = 24 Cri L Jour 497 (DB) AIR 
1931 Lah 763 (766) = 32 Cri L Jour 985 
(DB). 

(12) A confession recorded in the pre¬ 
sence of the police-officer having the cus¬ 
tody of the prisoner cannot be s^ely relied 
on. AIR 1924 Lah 624 (626) = 25 Cri L 
Jour 116 (DB) •• AIR 1955 Tripura 19 
(22) = 1955 Cri L Jour 1292 AIR 1934 
Pat 586 (587) = 36 Cri L Jour 12 (DB) 
•• AIR 1917 Pat 475 (477) = 18 Cri L 
Jour 623 (DB). 

[But see (1875) 24 Sutb WR (Cr) 33 (36) 
(DB).J 


(13) A confession recorded after allowing 
the police-officer to put questions or by using 
a police-officer as a scribe, or after the peru- 
saf of statements alleged to have been made 
by the accused to the police and recorded 
by them, cannot safely be relied upon. 
(1898) 2 Cal WN 702 (709, 717) (DB) 

AIR 1920 Lah 144 (159) = 21 Cri L Jour 
418 •• (1909) 10 Cri L Jour 125 (133) 
(DB) (Cal) (1909) 10 Cri L Jour 325 
(336) (DB) (Cal) AIR 1923 Pat 13 (17) 
- 24 Cri L Jour 497 (DB). ’ 

(14) The presence of a police officer at 
the time of recording the confession is nei¬ 
ther necessary nor proper even though such 
officer is not concerned in the investiga¬ 
tion of the crime. AIR 1942 Pat 90 (94, 
95) = 43 Cri L Jour 30 (DB). 

(15) Where a prisoner in police custody 
b brou^t before a Ma^trate for the pur¬ 
pose of having his confession recorded, he 
does not cease to be in the custody of 
the police merely because the police-officer 
is not in the room but waits outside the 
room or in tihe next room. 1896 Rat 855 
(856) (DB) •• (1910) 11 Cri L Jour 247 
(248) (DB) (Cal) •• AIR 1931 Lab 408 
(414) = 32 Cri L Jour 818. 

(16) This section Is not intended to en¬ 
able the police to obtain an incriminating 
statement from some person and as it were 
to put a seal on that statement by send¬ 
ing that person in custody to a Ma^trate 
to be examined. A statement so obtained 
always raises a suspicion that it is not 
voluntary. (1900) 27 Cal 295 (300) (DB) 
•• (1902) 29 C^ 483 (487) (DB) •• (1908) 
7 Cri L Jour 315 (315. 316) (DB) (Cal) •• 
(1886) 2 Weir 414 (415) (DB). 


19. Confessing accused sent back to police 
custody. (1) llie practice of sending the 
accuse after the comession to the custody 
of the police Is very improper. Where the 
accused Is sent back to the police custody 
tnitead of to the Judicial lo^-up after his 
exmfession has bem recorded, me confes. 
sioa must neoeasarily be suspected to be 
oot vcihiBtexy. AIR 1957 Him Fra 62 (56) 


= 1957 Cri L Jour 1254 AIR 1955 J 
and K 13 (17) = 1955 Cri L Jour 1183 
(DB) AIR 1955 Manipur 1 (7) = 1955 
Cri L Jour 139 **• AIR 1955 Pepsu 33 
(37) = ILR (1954) Patiala 316 = 1955 
Cri L Jour 537 (DB) AIR 1954 Him Pra 
11 (14) = 1953 Cri L Jour 1900. 

[See also AIR 1950 Raj 16 (20) = 51 
Cri L Jour 1077 (DB).] 

[See however AIR 1953 Raf 131 (132) = 
ILR (1952) 2 Raj 669 = 1953 Cri L Jour 
1038 (DB) AIR 1953 Trav-Co 402 (407) 
= ILR (1953) Trav-Co 514 = 1953 Cri 
L Jour 1613 (DB) •• AIR 1944 Bom 338 
(341) (DB).] 

20. Retracted confessions. — (1) A re¬ 
tracted confession is always open to suspi¬ 
cion and cannot be acted upon unless it is 
corroborated by credible Independent evi¬ 
dence. AIR 1953 SC 131 (132) = 1953 
SCR 546 = 1953 Cri L Jour 668 AIR 
1957 SC 637 (643) = 1957 SCR 953 = 
DLR (1957) PunJ 1602 = 1957 Cri L Jour 
1014 AIR 1959 Mad 175 (179) = 1959 
Cri L Jour 603 (DB) AIR 1956 SC 9 
(11) = 1956 Cri L Jour 126 AIR 1958 
^dh Pra 37 (42) = 1958 Cri L Jour 18 
(DB) AIR 1958 Pat 166 (172) 4 1958 
Cri L Jouj 406 (DB) AIR 1953 SC 459 
(462) = 1953 Cri L Jour 1925 = 55 Pun 
LR 158 (163) AIR 1953 SC 411 (413) 
= ILR (1951) Cut 464 = 1953 Cri L Jour 
16.33 = 1951 All WR (Sup) 38 (40) AIR 
1939 Cal 65 (74) = 40 Cri L Jour 199 
(FB) AIR 1970 Oris.sa 54 (56) «<> 1969 
Cri LJ 1172 (1173) = 35 Cut LT 94 ” 
AIR 1968 Manipur 34 (39) = 1968 Cri 
LJ 514 AIR 1987 Him Pra 10 

(13) == 1967 Cri L Jour 62 ** AIR 1965 
Assam 89 (91) = 1965 (2) Cri LJ 614 (DB) 

AIR 1965 Mad 94 (96) == (1965) 1 Cri 
LJ 300 •• 1964 All Cri R 127 = 19^ 
All WR (HC) 189 (190) (DB) 1963 (2) 
Cri LJ 234 (230) (DB) Vorissa). (Geteral 
corroboration is sufficient.) AIR 1961 
Mys 71 (73, 74) = 1961 (1) Cri LJ 400 

(2) The rule that a retracted confe.ssion 
cannot be acted upon unless corroborated 
is one more of prudence than of law AFP 
1959 Mad 175 ?179) = 1959 Cri L Tom 
603 (DB) AIR 1954 SC 4 (5) = 1954 
Cri L Jour 236 ATR 1967 SC 349 (352) 

= 1967 Cri LJ 409 = (1966) 2 SCWB 641 

198 (200)^ 

(1968) 34 Cut LJ 1077 (1088) (1960) 

32 Cut LT 1140 (1143) (DB). 

(3) Whether corroboration Is necessary 

when confession is retracted has to be di 
tennined on the circumstances of a narti 
c^ case What the Court has to see is 
^ether the confession was made volun- 
t^y and, if so, whether it is true as test- 
ea by tta cutrumrtances under which it 
was made and retracted. AIB \a^a 
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76 Ind App 147 = 50 Cri L Jour 872 
( 1897 ) 20 All 133 (134) (DB) AIR 1933 
Bom 230 ( 231 ) = 34 Cri L Jour 896 (DB) 
( 1967 ) IMLJ (Cr) 789 (790, 791) == (1967) 
2 Andh \VR 340 (DB) AIR 1965 Orissa 
60 ( 69 , 70 . 71) = 1965 (1) Cri LJ 458 (DB). 

(4) Conoboiation must be on some mate¬ 

rial particular connecting the accused with 
tlie offence. AIR 1959 Mad 175 (179) = 
1959 Cri L Jotir 603 (DB) (1969) 71 

Piinj LR (Delhi) 198 (200) AIR 1967 

Orissa 24 (25, 26) = 1967 Cri LJ 233 = 
82 Cut LT 1011 (DB) AIR 1965 Orissa 
66 (69, 70, 71) = (1965) 1 Cri LJ 458 
(DB) AIR 1960 Mys 199 (202, 203) = 
38 Mys LJ 20 = 1960 Gr LJ 1108 (DB). 

[But see 1961 (2) Cri LJ 229 (232) (DB) 
0 and K).] 

(5) It is not necessary that each and every 

circumstance mentioned in the confession 
with regard to the participation in crime 
must be separately and independently cor¬ 
roborated. AIR 1959 Ker 46 (50, 51) — 
1959 Cri L Jour 187 (DB) (1968) 34 
Cut LT 1077 (1088) (1966) 82 Cut LT 

1140 (1143. 1144) (DB) AIR 1965 Orissa 
31 (32, S3) = 1965 (1) Cri LJ 315 = 30 
Cut LT 517 (1961) 2 Cri LJ 229 (232) 

(DB) (J and K). 

(6) A conviction based upon a retracted 
confession even if uncorroborated is not 
illegal if the Court believes that it is volun¬ 
tary and true. AIR 1957 Andh Pra 758 
(765) = 1957 Cri L Jour 1091 PB) 

AIR 1955 Assam 51 (53) =s 1955 Cri L Jour 
437 (DB) 1955 BLJR 565 (570) AIR 
1952 Pepsu 94 (97) 1952 Cri L Jour 

952 (DB) AIR 1944 Mad 117 (120) = 
45 Cri L Jour 373 (FB) AIR 1967 SC 
349 (352) = (1966) 3 SCR 517 = 1967 
Cri LJ 409. , 

[See also AIR 1967 Manipur 11 (19) ^ 
1907 Cri LJ 1023.] 

(7) Where a retracted confession is not 
liable to suspicion that it was due to any 
such undue influence as is referred to ti 
Section 24 of the Evidence Act. a convic¬ 
tion based diereon is not illegal. AIR 1943 
Oudh 269 (271) = 44 Cri L Jour 389 PB) 

AIR 1934 Lah 89 (90) = 35 Cri L Jour 
1453 1890 All WN 173 (174) •• AIR 

1925 All 627 (630) = 26 Cri L Jour 1431 
(FB) (1901) 25 Bom 168 (171) pB) •• 
1963 (2) Cri LJ 234 (235, 236) PB) (Orissa). 

(8) It is the duty of the Judge, when a 
confession is retracted, to inquire and as¬ 
certain, before acting upon it, whe&er the 
confession was not the result of such un¬ 
due influence. AIR 1959 Mad 175 (179) 
= 1959 Cri L Jour 60S PB) 1885 All 
WN 59 (59) (FB) •• (1871) 8 Bom HCR 
(Cr) 120 (130, 137) (FB) AIR 1933 Cal 
835 (837, 839) = 34 Cri L Jour 1087 (SB). 

(9) A confession is subsequently 

retracted may be used to corroborate an 
approver ttiou^ it is the duty of die Court 


to scrutinize such corroboration with gredt 
care. AIR 1943 Sind 166 (170) = 45 Cri 
L Jour 118 (DB) AIR 1937 Rang 218 
(218) = 38 Cri L Jour 774. 

(10) A retracted confession may be taken 
into consideration as against a co-accused 
and may form the basis of conviction if 
there is substantial and independent cor¬ 
roboration both as to die crime and the 
criminal. AIR 1952 Cal 231 (232) = 1952 
Cri L Jour 623 PB) AIR 1959 SC 1 (^ 
= 1959 Cri L Jour 90 •• AIR 1955 Assam 
51 (53) = 1955 Cri L Jour 437 PB) •• 
AIR 1955 Him Pra 15 (18) = 1955 Cri 
L Jour 679 AIR 1955 Punj 110 (HI. 
112) = 1955 Cri L Jour 737 pB). 

(11) By itself a retracted confession Is a 
very slight evidence against die co-accused. 
AIR 1952 Assam 169 (171) = 1952 Cri L 
Jour 1603 PB) AIR 1955 Assam 51 
(53) = 1955 Cii L Jour 437 PB) •• AIR 
1942 Pat 90 (92) = 43 Cri L Jour 86 PB). 

(12) The circumstance that the confession 
was not retracted in the Comi of Com¬ 
mitting Magistrate but was retracted in die 
Sessions Court at a late stage goes stron^y 
in favour of the confession being held to 
be volimtary. AIR 1954 Him Pra 11 (14) 

1953 Cri L Jour 1900. 

(13) A confession retracted before die 
committing Magistrate would be deemed 
to have been retracted at die earliest op* 
portunity. Such confession cannot be relied 
upon without corroboration. AIR 1957 
Him Pra 52 (56) = 1957 Cri L Jour 1254. 

(14) What amotmt of corroboration would 

be necessary would always be a mestion 
of fact to be determined in the fight of 
the circumstances of each case. AIR 1957 
SC 637 (643) = 1957 SCR 953 - ILB 
(1957) Pun| 1602 1957 Cri L Jour 1014. 

(15) The corroboration of a retracted con¬ 
fession must be on some material particular 
connecting the accused with the offence. 
There should be some circumstance on re> 
cord which implicates the accused. Reco¬ 
very of an incriminating object or similar 
Other dicumstance affords sufficient cor¬ 
roboration. AIR 1957 Andh Pra 758 (765) 
= 1957 Cri L Jour 1091 PB). 

(16) Statement of witnesses recorded 
under Section 164, on oath, cannot be used 
as corroboration of the retracted confession 
of die accused, uhen the witnesses 
complained that the statements were ob¬ 
tained under police pressure. AIR 1957 
Him Fra 52 (^) s 1957 Cri L Jour 1254. 

(17) Extra-judldal confession retracted 
Accused, ^tCT murder, confessing occur¬ 
rence to Magistrate ^ Statement not re¬ 
corded because Magistrate at diat time not 
concerned widi investigation — Statement 
admissible both as first information report 
and admission. AIR 1960 Btlad 191 (193) 
= 1960 Cri LJ 616 PB). 

91. Omfaasion of co-accused. (1) The 
confession of an accused person is not ovl- 
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155. Search by poUo©-<>fficer.—•[(!) Whenever an officer in charge of a 
police^statioD or a police-officer making nn investigation has reasonable grounds 
for believmg that anything necessary for the purposes of an investigation into any 
offence which he is authorised to investigate may be found in any place within 
the limits of the police-station of which he is in charge, or to which he is attach¬ 
ed, and that such thing cannot in his opinion be otherwise obtained without undue 
delay, such officer may, after recording in writing the grounds of his belief and 
specifying in such writing, so far as possible, the thing for which search is to be 
made, search, or cause search to be made, for such thing in any place within the 
limits of such station. 

(2) A police-officer proceeding under sub-section (1) shall, if practicable, con¬ 
duct the search in person.] 

(3) If he is unable to conduct the search in person, and there is no other 
person oompetent to make the search present at the time, he may f [after record¬ 
ing in writing his reasons for so doing] require any officer subordinate to him to 
make the search, and he shall deliver to such subordinate officer an order in 
writing {[specifying the place to be searched and, so far as possible, the thing 
for which search is to be made]; and such subordinate officer may thereupon 


search for such thing in such place. 


Section 164 — Note 21 (contd.) 
deuce in the ordinary sense of the term as 
defined in Section 3, Evidence Act. It can¬ 
not be naade the foundation of a conviction 
and can only be used in support of other 
evidence. AIR 1952 SC 159 (1(50) = 1952 
SCR 526 = 1052 Cri L Jour 339 AIR 
1953 SC 131 (132) = 1953 SCR 54G = 
1953 Cri L Jour 668 AIR 1957 Bom 
226 (230) = ILR (1958) Bom 1092 =* 1957 
Cri L Jour 1107 (DB) AIR 1970 Orissa 
100 (104) (DB) AIR 1967 Pat 283 (284) 
= 1907 Cri LJ 1179 = 1968 AJl Cri R 82 
(1966) 32 Cut LT 1140 (1147. 1148) 

AIR 1966 Pat 448 (452) = 1966 RT TR 
801 = 1968 Cri LJ 1469 (DB) 1966 

Raj LW 382 (391) - ILR (1966) 16 Hal 
252 (DB). 

(See also AIR 1965 Orissa 66 (68) = 
1965 (1) Cri LJ 458 (DB).] 

(2) A conviction can be based on the un¬ 

corroborated testimony of an accomplice 
provided the Judge has the rule of caution, 
whic4i experience dictates, in mind and 
gives reasons why he thinks it woiJd bo 
safe in a given case to disregard it. AIR 
1952 SC 159 (161) = 1952 SCR 526 = 
1952 Cri L Jour 839 (1967) 1 Andh LT 

276 (DB) •• AIR 1967 Manipur 11 (20) = 
1967 Cri LJ 1023. 

(3) Confession of accused of having abet¬ 
ted co-accused in murder of her husband 

— Evidence of strained relationship between 
couple and accused's liaison with co-ao- 
cus^ affords substantial corroboration. AIR 
1052 Him Pra 81 (90) = 1952 Cri L Jour 
1720. 

(4) Statements made m answer to notices 
under Section 171-A of Customs Act of 
1878 arc not confessions recorded by Mari- 
•trate under Section 164 of Criminal P. C. 

— But Section 30 of Evidence Act of 1872 
M applicable to such statements if they are 
volontaiy. AIR 1968 SC 832 (835) = 
(U68) a SCB 641 SB 1968 Cri LJ 1017. 


SECTION 165 — SYNOPSIS 

1. Scope and applicability. 

lA. Searches under other Acts. 

2. ‘*Police-o(Bcer making an investiga¬ 

tion.” 

8. “Any offence which he is authorized 
to investigate.” 

4. "Anytliing necessary for the pur¬ 
poses of an investigation.” 

8. ‘Tn any place within the limits of 
the potice-staHon of which he is 
in charge.” 

ti “Any pl'ic^” if includes the house 
of the accused. 

7. “After recording in writing the 

grounds of his belief.” 

8. Nature of search. 

9. Who can conduct the search. 

10. Conduct of search — Suh-section (4). 

11. Inspection of things seized in search. 
HA. Disposal of property seized fa 

search. 

IIB. Illegal search, effect. 

12. Resistance to illegal search. 

13. Damages for illegal search. 


14. ‘Tn person” 


Suh-section 

(2). 

15. “An order 

in 

writing” — 

Su'b-sM^ 

Hon (3). 




16. "Copies of 

any 

record” — 

Sub sec 

tion (5). 





1. Scope and applicability. — (1) Magis¬ 
trate cannot make a search under ()us sec¬ 
tion but can only act under Section 105. 
(1909) 2 Ind Cas 430 (438) = 36 Cal 488 
(SB). (Overruled by 13 Cri L Jour 693 on 

another point.) 

(2) There is nothing m Article 20 of the 
Constitution or in any of its articles to 
prohibit the police from searching the per¬ 
son of the accused or the premises in the 
manner laid down to tiir Code. Nor have 


1048 [S 165 N 2J 


(The Code of] Criminal Procedure, 1898 


(4) The provisions of this Code as to search-warrants t[and the general provi* 
sions as to searches contained in Section 102 and Section 103] s hall , so far as may 
be, apply to a search made rmder this section. 

t[(5) Copies of any record made under sub-section (1) or sub-section (3) shall 
forthwith be sent to the nearest Magistrate^ empowered to take cognizance of the 
offence and the ov^^le^ or occupier of the place searched shall on application be 
furnished with a copy of the same by the Magistrate : 

Provided that he shall pay for the same unless the Magistrate for some spe¬ 
cial reason thinks fit to furnish it free of costs.] 

[1882 — S. 165; 1872 — S. 379; 1861 — S. 142.] 

[*] Substituted for the original sub-sections (1) and (2), by the Code of Criminal 
Procedure (Aroendment) Act, 1923 (XVIII of 1923), S. 36. 
m Inserted, ibid. 

[i] Substituted for '^specif>ing the document or thing for which search Is to be made 
and the place to be searched". Ibid. 

Provisions of thi-s section apply to searches made by certain customs officers, with 
Uais modification that as if for the word "Magistrate", wherever occurring in sub- 
^cclion (5), the words "Collector of Customs" were substituted—See Customs 
Ad, 1962 a n of 1962), S. 105 (2) (1-2-1963) and to searches under the Foreign 
Excliaiigo BtguJaLion Act, 1947, S. 19D (as inserted by Act 55 of 1964, S. 15 (a)) 
witli tlie modification that for the word "Magistrate", wherever occurring, the 
words "Director of Enforcement or other officer exercising his powers”, were sub¬ 
stituted. 

1*1] By notifications Issued under S. 1(2) of this Code, the State Govemment of West 
Bengal fiys extended Sec. 165 of the Code to the Commissioner of Police and 
the police in the town of Calcutta—See Notifications No. 1048J dated 15-3-1943 
read wiUi Nos. 1002T D/- 25-3-1946 and S019J D/- 25-9-1946-CaL Gaz.. D/- 

0(5.9.1940 pjrt. 

STATE AMENDMENT 


West JBengul 

In sub-section (5^ tor Ujc words nearest Magistrate' substitute the words 'nearest 


Tudicial Magistrate’ - VV. B. Act 3 of 1970 S. 2 and Sch., item. 53. 


Section 165 — Note 1 (contd.) 
tlie powers of the Magistrate to Issue a 
Seanli wairanl in the manner set out by 
the Code b'-i-n abrogated by the Constitu¬ 
tion. .A IB I'JoS Mad 685 (685) = 1955 
Cri L ]our 1602 (1). 

J A. Scarclies under other Acts. -— (1) 
Search under S. 22A, Forward Contracts (Re¬ 
gulation) Act, 1952 — Section 165, Cr. P. 
C. does not appiv. AIR 1968 All 338 (341) 
= 1968 Cri L) 1325. 

(2) Search under Section 5 of Public 
Gambling Act — Section 165, Cri P. C. 
does not apply. AIR 1967 Him Pra 18 
(20) = 1967 Cri LJ 376 (2). 

(3) Search under Section 29 of Madras 
Prohibition Act — Section 165 (5) Cr. P. G. 
does not apply. 1955-1 Mad LJ 70 (70). 

(4) Search imder Central Excises and Salt 
Act — Section 165, Cr. P. C. applies. 
AIR 1960 SC 210 (211, 212, 213) = 1960 
Cri LJ 286 = 1960 (1) SCR 991. 

(5) But this section does not apply when 
only inspection of account books and re¬ 
gister is to be made. AIR 1968 SC 
59 (06) = (1968) 1 SCR 148. 

(6) Search under Section 49 of Punjab 
Excise Act, 1914 — Section 165, Cr. P. C. 
applies. (1964) 66 Punj LR 569 (573). 

(7) Sea^ under Section 22 (4) of Raja¬ 


sthan Sales Tax Act, 1954 —» Section 165 
of Criminal P. C. would be available. AIR 
1968 Raj 188 (205). 

(8) Search under Section 14 of Opiurp 
Act, 1878 — Section 165, Criminal P. ^ 
applies. AIR 1969 Raj 121 (122) = 1969 
Cri LJ 515 = ILR (1969) 19 Raj 559. 

(9) Search under Section 132, Income-tM 

Act, 1961 — Provisions of Criminal P. C. 
to apply — But that does not mean that 
limitations prescribed by this section am 
also incorporated therein. AIR 1970 SC 
292 (297). . . „ 

2. "Police-officer making an investiMhon. 
— (1) A police constable deputed by hu 
superior is authorised to conduct a search 
imder this section. 1880 Pun Re (Cr) No. 
24 p. 41 (41). . ^ 

(^ Police officer asked by Magistrate 
under Section 202, Cr. P. C. to enquire and 
report — Held, he is not police 
making investigation into offence. 1963 (1) 
Cri LJ 100 (101) (Manfpur). 

(3) Searching omcer not obtainteg 
rant nor recording grounds to believe 
attempt to obtain search warrant would 
have afforded offender opportunity to ^ 
cape or of concealing evidence —* Held, 
search was illegal and entire proceeding 
based thereon were void ab initio. 1969 
All Cr R 1 (All) = 1969 All WR (HG) 8. 
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Section 165 (contd.) 

3. **Any offence which be is authorized 
to investigate. — (1) Before the section can 
be brought into operation, there must have 
been an offence committed a^icb the police- 
officer is authorized to Investigate. (1908) 
Bom 590 (595) (DB) •• 1966 All Cri R 91 
(03) = 1960 AU WR (HC) 157 AIR 
1968 SC 1517 (1520) = (1969) Cr LJ 37 =s 
(1968) 2 SCJ 941. 

[See also AIR 1925 Cal 831 (833) = 20 
Cri L Jour 1213 (DB) AIR 1933 Sind 
825 (320) = 35 Cri L Jour 129 (DB).] 

(2) A police-officer cannot make a search 
under this section in a non-cognizable case 
which he has not been authorized by a 
competent Magistrate to investigate. AIR 
1943 Lah 28 (30) = 44 Cri L Jour 301 
(DB) (1897) 24 Cal 691 (696) (DB). 

(3) A police officer cannot make a search 
for stolen property where be has no infor¬ 
mation at all of the theft of the same. AIR 
1923 Cal 108 (110) = 24 Cri L Jour 674 
(DB). 

4. “Anything necessary for tijc purposes 
of an investigation.” — (1) The section in¬ 
cludes a search for some document but does 
not include the inspection of any place 
inside a house. AIR 1928 All 185 (186) 
— 29 Cri L Jour 272. 

(2) Where a police-officer starches a 
house for a person who is said to have com¬ 
mitted an oifence, this section has no ap¬ 
plication. AIR 1942 Pat 281 (282) = 43 
Cri L Jour 279. 

(3) Police Officer proceeding to spot with 
raiding party to verify information — Sec¬ 
tion 165 is not attracted. 063) 65 P»in LR 
1128 (1130). 


5. * *Tn any place within the limits of^ the 
police-station of which he is in charge.” — 

(1) A police-officer has no power to make 
a seareffi under this section beyond the local 
limits of his own jurisdiction. AIR 1923 
All 433 (433) = 24 Cri L Jour 276 ** 
AIR 1919 Mad 353 (356. 357) = 20 Cri 
L Jour 145 (DB). 

(2) Search beyond limits of jurisdiction 
is only an irregularity not affecting merits 
unless trial is prejudiced. 1964 All WB 
(HO 727 (728). 

6. “Any place”, if includes the house of 
the accxiscd. .— (1) A search under this 
secioD can be made of the bouse of an 
accused person. AIR 1914 Cal 256 (258, 
259) — 14 Cri L Jour 405 (DB). (12 Cri 
L Jour 8, Not followed.) ** AIR 1927 Cal 
93 (95) « 27 Cri L Jour 1195 (DB) (Do). 

7. “After recording in writing the grounds 
td fab belief." — (1) A police officer is 
bound first to record in writing the grounds 
^ his belief that die search was necessary. 
AIR 1035 Nag 237 (23^ •• AIR 1958 
Ral 206 (298) « 1958 CM L Jour 1350 
•• AIR 1946 Lah 456 (459) = « Cri 
L Jour 101 (DB) •• AIR 1920 All 147 
060, 151) * 27 Cri L Jour 11 (DB) •• 
AIR 1928 All 185 (136) » 20 Cri L Jour 




272 •• AIR 1933 Oudh 305 (307) = 34 
Cri L Jour 568 AIR 1932 Pat 66 (68) 
= 33 Cri L Jour 233 (DB) AIR 1908 
Delhi 208 (209, 211) = (1968) 70 Punj LR 
(D) 06 = 1968 CM LJ 1265 (FB) 1962 
(2) CM LJ 509 (573, 574) = (1901) 3 Orissa 
JD 360 (DB) 1959 Andh LT 562 (571, 
672). 

(See however AIR 1957 Mys 24 (25) = 
ILR (1950) Mys 238 = 1957 CM L Jour 
881.1 

[But see AIR 1939 Lah 280 (283, 284).] 

(2) The recording of grounds of his be¬ 
lief by Police (3fficer is a preliminary step in 
conduct of search. 1959 Ker LT 801 (803). 

(3) Necessity to record reasons for 
search and specify the article does 
not arise where in a case of search 
for cerain articles relating to an offence 
under Section 420 some other articles are 
found. 1961 (1) Cri LJ 595 (600) =* 1960 
All LJ 865 (DB). 

(4) The recording can be done at any 
place or at any time prior to th« actual 
search. AIR 1933 Sind 240 (243), 

(5) Where nothing is brought on record 
to show that the poDce officer had put down 
in writing the grounds of bis belief Court 
may resort to the presumption that all offi- 
ciaJ things are presumed to be rightly done. 
Madh BLJ (1954) HCR 1325 (1339). 

(6) From the mere fact that a search list 
and requisition made at Police Station alone 
are produced in case it cannot be presum¬ 
ed that there was non-compliance with the 
provisions of the section. AIR 1953 Trav- 
Co 466 (469) = ILR (1952) Trav-Co 937 
= 1953 Cri L Jour 1670 (DB). 

(7) The provisions in sub-section (1) of 
Section 165 are only directory. AIR 1969 
Delhi 26 (35, 37) = 1969 Cri LJ 168. 

[But see (1968) 9 Guj LR 364 (371) = 
ILR (1968) Guj 117 (DB).] 

(S'9) Grounds for belief — Place where 
search has to be made ned not be men¬ 
tioned. AIR 1969 Delhi 26 (38, 39) = 
1969 Cri LJ 168. 

(JO) The recording of reason is an impor¬ 
tant >tep in the matter of search and should 
not l}e ignored. The recording of reason 
dot's nf)t confer on the officer jurisdiction 
to m^ke a search. The jurisdiction is con- 
ferr^'d bv the statute and not derived from 
the record of reasons. AIR 1960 SC 210 
(213) = 1960 Cri LJ 286 ss (1960) 1 SCR 
991 (1968) 9 Guj LR 278 = ILR (1967) 

Guj 1040 (1964) 66 Punj LR 569 (573) 

1962 Ker LT 790 (791). 

(11) Officer authorised under Sec. 165 (3) 
is not required to record grounds of his 
belief. AIR 1969 Delhi 91 (107) = 71 ITR 
550. 

• 

(J2) Procedural defects like non-record¬ 
ing of reasons or failure to obtain warrant 
fiom Magistrate — Effect — Accus^ 
resist search — Evidence in respect of 
feuch search is not rendered inadmissible. 
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Section 165 — Note 7 (contd.) 

(1968) 9 Guj L\V 278 (292) = ILR (1967) 
Guj 1046. 

(13) The phra5e “reasonable grounds for 
believing” considered together would mean 
that the conclusion arrived at should not 
be a mere suspicion, but must be such as 
is regarded as true by the person making 
it. (1968) 9 Guj LR 364 (373) = ILR 

(1968) Guj 117 (DB). 

8. Nature of search.—(1) The section does 
not authorize a search for stolen property 
or for property generally, but only a search 
for specified stolen articles. AIR 1944 Pat 
228 (230) = 45 Cri L Jour 802 (DB) 
Madh BLJ (1954) HCR 1325 (1341) 

Ala 1927 Cal 93 (94) = 27 Cri L Jour 
1195 (DB). ■’ 

(2) In conducting searches under S. 132 
.if Income Tax Act an Income-tax Officer 
ought to proceed on the lines of Sec¬ 
tions 96, 98 and 165, Cr. P. Code. AIR 
1965 All 487 (491) s= ILR (1964) 2 All 
377 (DB). 

9. Who can conduct the search._ (1) 

Any superior police-ojRc“er, for example, a 
Circlr Inspector of Police, i5 competent to 
conduct the search under this section AIR 
1927 All 516 (516) = 28 Cri L Jour 652 

(2) Company Commander of Battalion of 
Provincial Armed Constabulary, not being 
superior in rank to officer in charge of police 
station, a police officer making investiga- 
fion cannot conduct search. 1968 All Cri 
R 295 (297) = 1968 All WR (HC) 454. 

search — Sub-section (4). 
— (1) A police officer is bound to call upon 
rwo or more respectable witnesses as pro¬ 
vided in S. 103 to attend and witness the 
search. AIR 1926 All 147 (150 151) = 

[See also AIR 1956 Bom 287 (293) = 
:>oD (Ub).J 

(2) The fact that the police took two in¬ 
dependent witnesses and did not call upon 
two witnesses from the locality does not 

illegal. AIR 1927 All 510 
(517) — 28 Cri L Jour 652 Madb BLT 

1954 HCR 1325 (1340). ^ 

(3) Failure by the police to call witnesses 
does not make the search illegal (1912) 
13 Cri L Jour 763 (764) (DB) (Mad).^ 

(4) Attendance of witnesses at the seardi 
IS not always essential to enable evidence 
as to the search to be given. AIR 1946 
PC 16 (19) = 72 Ind App 305 = M 
(1946) Lah 1 = 47 Cri L Jour 489. 

[See also AIR 1955 Cal 129 (129) — 

1955 Cri L Jour '433 (DB).] “ 

(5) It cannot be held that the things dis- 
covered as a result of searches conducted 
Illegally can m no case be taken as incri¬ 
minating circumstances and it would be in 


each case a question of fact ^edxer die 
accused can reasonablv be held to be in 
recent possession of the diings ^riiich are 
shown to belong to somebo<hr else. Madh 
BLJ 1954 HCR 1325 (1345). 

(6) Defective search does not vitiate tidal 
nor makes the evidence of search officer in- 
admissible in evidence. 1961 Ker LT 982 
(993). 

11. Inspection of things seized in 
— (1) ^\^ere a document or other thing li 
seized under this section and sent to the 
Magistrate under Section 170, the proseco- 
tor must have an opportunity of insDectlon. 
(1887) 15 Cal 109 (142) (DB). 


IIA. Disposal of property seized in search 
— (1) Ma^strate has power of disposal 
under Section 523, Cr. P. C. over the pro¬ 
perty seized in search under tills sectios. 
AIR 1967 Cal 421 (422) = 69 Cal WN 
663. 

(2) See also Section 523, Cr. P. C 

IIB. lUegal search, effect. (1) Any Il¬ 
legality in the search will not vitiate tiie 
conviction of the accused if there is otfaei^ 
wise ample evidence to siq>port it and ao 
prejudice is caused by tire illegal search 
to the accused. AIR 1952 Tripura 1 (4) 

1201 1962 BLJR 644 

(347) ®® C62) 64 Punj LR 403 (404) •• 
AIR 1953 Trav-Co 466 (469) = ILR (1952) 
Trav-Co 937 = 1953 Cri LJ 1670 PB). 

(2) Even if search is illegal by reason of 

Qon-compliance with Section 165, Cr. P. C 
the seizure of articles is not vitiated. Il¬ 
legality of search only nallw for careful 
scrutiny of evidence regarding seizure. AIB 
1963 SC 822 (824) = (^63) 1 Cri LJ 600 
=s (1963) Supp 1 SCR 408 •• (1968) 70 
Punj LR (D) 259 (262, 263) (DB) •• AIR 1966 
Orissa 136(138) = 2 Cri LJ 112 = 61 

^t LT 172 ® AIR 1963 Ker 241 (246) a 
1962 Ker LJ 1212 = (1963) 2 Cri LJ 278 
II (1963) 1 Cri LJ 669 (674) pB) (Ker) 

® 1963 BLJR 742 (743) C63) 65 Poiri 

LR 1128 ®® AIR 1961 Ker 8 (12) = 

(1) Cri LJ 70 = I960 Ker LJ 842 (FB). 
(Evidence of illegal search is admissible.) 

(3) Illegal search and seizure of articles 
— Material collected can be used as evi¬ 
dence for demanding duty and imposing 
penalty for irregularities under Act 1963 
Ker LT 1109 (1111). 

12. Resistance to illegal search. — (1) 
Resistance to iUegal search will not be an 
offence either under Section 353 or Sco* 
tion 332 of the Penal Code. AIR 1944 Pat 
228 (231) = 45 Cri L Jour 802 PB) *• 
AIR 1958 Raj 296 (298) = 1958 Cri L 
Jour 1350 •• AIR 1960 SC 210 (212) = 
1960 Cri LJ 286 (1900) 1 SCR 991 •• 

AIR 1969 Raj 121 (123) = 1909 Cri LJ 
515 = ILR (1909) 19 Raj 559 •• AIR 1966 
Orissa 136 (138) = 31 Cot LT 172 » 
1965 (2) Cri LT 112 •• AIR 1964 Pat 406 
(496) = (1904) 2 Cri LJ 571 •• 68 Pan 
LR 569 (573) = 1964 Car LJ 160 •* 1968 
BLJR 671 (074. 075) •• 1909 All WR (0(9 
8 = 1909 All Cr R 1. 
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100. When officer In charge of Police-station may require another to issue 
•sordi-waiTanh-^l) An officer in charge of a police-station ®[or a police-officer 
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Section 165 — Note 12 (contd.) 

[But see 1892 All WN 1 (2).] 

(2) Seardi in contravention of Sections 
103 and 165 ^ Search can be resisted — 
Seanh of articles held not aHected. AIR 
1963 SC 822 (824) = 1963 (1) Gri LJ 809. 

1^ Damages for illegal search. (1) A 
p0lice-offioer» ^o makes a search under 
mia section in a non-cognizable case without 
an order from tiie Magistrate will be liable 
for damages In a suit. (1897) 24 Cal 691 
(096) (dS. 

(2) If the search by a police-officer Is a 
bona fide one, he is not liable for damages. 
AIR 1919 Mad 751 (752) = 19 Cri L Jour 
801 (DB) AIR 1033 Sind 240 (242, 243). 

(3) Where a police-officer not having juris- 
diition over ffie place searched helps in a 
seaidti conducted 1^ another police-officer 
1^10 is authorized to conduct the search, 
he is not liable in damages. AIR 1919 Mad 
220 (228) = 20 Cri L Jour 422 (DB). 

^-officer is liable for damages 
record the grounds of his be¬ 
lief as required by ffiis section. AIR 1935 
Nag 237 (239). 

IBut see Am 1939 Lab 280 (282).] 

14. *TCn person." — —• Sub-section (2).— 
(1) Sub-sec. (2) does not lay down that the 
police-officer should conduct himself the 
search, e. g., ransack the boxes, examine tiie 
roof, dig up the floor or otherwise seek the 
»erty. (1912) 13 Cri L Jour 703 (764) (DB) 
[). (DUs^ttog from 6 Cri L Jour 105 
0.) •• Ara 1919 Mad 226 (228) = 20 
Cri L Jour 422 (DB) «»• AIR 1927 AD 510 
(516, 617) = 28 Cri L Jour 652. 

[But see (1907) 6 Cri L Jour 105 (106) 
(Mad).) 

(2) Where two houses have to be search¬ 
ed gtim i) hfTtp-rmsl y and the Sub-Inspector 
searches one house and orders his constable 
to search the other, the procedure is not 
tUegal. Am 1932 Oudh 249 (250) = ^ 
Gkd L Jour 49^ (Case under Excise Act.) 

1& -An cader In writing — Sub-sectira 
(9. — (1) An jDxal order requiring a 8ul> 
ttdfnate c^cer to mfllce a search Is ulegai. 
Am 1935 Nag 237 (239) •• Madh BU 
(195^ HCR 1325 (1341) •• 1964 Raf LW 
120 029, 132). ^ ^ 

(2) Sean ^ h in pnrsaanoe of oral ofoct tn- 
vafici Oflier evidece of order inadmissible 
ut>iVt 91, Evidence Act — No pre- 

■tiiii i i M nn under Section 114, Ev^CTce Art 
aOB2) 8 Gni LR 780 (737, 738). 
(8) Sub soctfon (8) has no plication to 
a in ^thix^ me officer In tiie process 
fif a sear^ himself has a part 

of tt actually under his own directly 
and In bis own presence by ^ ™ 

Am 1941 Lah 297 ^98) » 42 
CM I- lour 812 (DB). ^ . 

(4) ite wOids -and s^ 

gr- i L ow m pon, seanhfor racn thing 

that be to search 




only for the thing which he is instructed to 
search for and mat he is to search for it 
only in the place specified in his authority. 
AIR 1944 Pat 228 (230) = 45 Cri L Jour 
802 (DB). 

(5) A subordinate poDce-officer can enter 
a nouse without any warrant or order in 
writing in search of a person who is charg¬ 
ed with a cognizable offence. (1870) 7 

Bom HCR (Cr) 50 (52) (DB). 

16. “Copies of any record” — Sub-seo- 
tion (5). —• (1) The provisions of sub-sec¬ 
tion (^ axe an additional safeguard to pro¬ 
tect individuals against general or roving 
searches. It is, ffierefore essential that rea¬ 
sons recorded for the search should be sent 
to the Magistrate forthwith. Am 1926 Cal 
663 (663, 664) = 27 Cri L Jour 542 (DB) 
Am 1959 Mad 544 (547) = 1969 Cri 
L Jour 1445 1969 Cri LJ 952 (953) (AD) 

= 1968 AU WR (HC) 89 •*» 1959 Andh 
LT 562 (571, 572) (57) 28 Cut LT 449 

(465), 

[See Am 1967 SC 1298 (1301) = (1967) 
2 SCR 340 = 1967 Cri LJ 1194.] 

(2) The safeguard consists in that 
the search, when the record is sent forth¬ 
with to the Magistrate, would be in the 
Imowledge of the Magistrate who if he 
considers it necessary might even be present 
at the place of search and see that the 
search is made in accordance with law. 
AIR 1969 Delhi 26 (41) == 1969 Cri LJ 
168). 

(3) An order by a Magistrate refusing or 
passing an order tantamount to the reiwal 
of copies of records made under sub-sec. (1) 
or sub-section (3) to the owner or occupier 
of the place sea^^ed, is illegal and will be 
set aside. Am 1928 AU 402 (402) = 29 
Cri L Jour 663. 

(4) The provision Is directory. This how¬ 
ever does not mean that the police officer 
has a discretion to fulfil or not to fulfU 
the requirement of sub-section (5). The re¬ 
quirement has to be folfiUed hy a police 
officer vtho seeks to exercise the power to 
search under section 165. Am lw9 Delhi 
26 (41) = 1969 Cri LT 108. 

(5^) Investigation under S. 132, Income* 
tax Act, 1961 — Not being In the nature 
of inve^’gation Into any offence ^b-seo- 
tion (5) ox Sec. 165 does not apply to search 
under Section 182. Am 1969 Delhi 61 
(100) = 71 ITR 550. 

(7) Search —^ Mahazar Itself and articles 
recovered forwarded to Court two months 
after search Hdd there was contraven¬ 
tion of Sectidn 165 (5). 1962 Eer LT 790 
(791). 

Section 160 ^ Ncrte 1 

(1) Omission to conqply with mis sub- 
se^on win render a conviction for resis¬ 
tance to the aeaith liable to be set aside 
Am 1026 Gal 668 (668) b 27 Cri L Jour 
642 (DB). 


1053 [S 167] 


[Xlie Code of] Oimioal Procedure^ 1898 


not being below the rank of sub-inspector making an investigation] may require an 
officer in charge of another police-station, whether in the same or a dffierent dis¬ 
trict, to cause a search to be made in any place, in any case in which tiie former 
officer might cause such search to be made, withhi the limits of his own station. 

(2) Such officer, on being so required, shall proceed according to the provi¬ 
sions of Section 165, and shall forward the thing foimd, if any, to the officer at 
whose request the search was made. 

f[(3) Whenever there is reason to believe that the delay occasioned by re* 
quiring an officer in charge of another police-station to cause a search to be 
under sub-section (1) might result in evidence of the commission of an pfFencO 
being concealed or destroyed, it shall be lawful for an officer in charge of a police* 
station or a police-officer making an investigation under Chapter to search, on 
cause to be searched, any place in the limits of another police-station, in accord¬ 
ance with the provisions of Section 165, as if such place were within the liT-nifra 
his own station. 

(4) Any officer conducting a search under sub-section (3) shall foitowidi send 
notice of the search to the officer in charge of the police-station within the liTnjfai 
of which such place is situate, and shall also send with such notice a copy of the 
list (if any) prepared under Section 103, and shall also send to the nearest Ma^s- 
trate empowered to take cognizance of the ofEence, copies of the records referred 
to in Section 165, sub-sections (I) and (3). 

(5) The owner or occupier of the place searched shall, on application, he 
furnished with a copy of any record sent to the Magistrate under sub-section (4): 

Provided that he shall pay for the same unless the Magistrate for some ^ec^ 
reason thinks fit to furnish it free of cost.] 

[1882 — S. 166; 1872 — S. 380; 1861 — S. 143.] 

[•] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII ®£ 
1923), S. 37 

11] Sub-sections (3) to (5) were added, ibid. 


STATE AMENDMENT 


West Bengal 


In sub-section (4) for the words 'ncdrcst Magistmte' substitute tlie words 
Judicial Magistrate’ — W, B. Act 8 of 1970. S. 2 and Sdi. item 59. 

167.*§ Procedure when investigation cannot be completed in Iwenty-fonr 
hours.—(1) Whenever *[any person is arrested and detainedf in custody, and 


Section 166 — Note 1 (contd.) 

(2) Sub-Inspector in Section 166, Crimi¬ 
nal P. C. does not include Assistant Sub- 
Inspector. 1964 Raj LW 126 (131. 132). 

(3) Even a police officer obtaining a 
document or a thing under Section 94 or 
under Sections 165 and 166, Or. P. C. is 
bound to see ffiat no hardship is caused to 
the person in possession. ILR (1959) Ker 
165 (172). 

SECTION 167 — SYNOPSIS 

1. Scope and object 

2. Differmoe between section mvi 

Section 344 —' See Section 344. 

8. ^'Or tiie police-officer making the fo- 
vestjgation if he is not below tiie rank 
of Sub-Inspector.** 


4. *’Shall fortiiwith .... forward the 

cu^d.” 

5. **A copy of the entries in the diary.* 

6. To ai^ Magistrate having furisdictioo 

or not 

7. “In such custody as such Magistrata 

thmlca fit** 

S. "fifteen d^ in the wfade.* 

0. Reasons to be recorded. 

10. Effect of detention in eo n t ra ve n tioD 

of this section. 

11. N^nre of proceedings under tfab sec¬ 

tion. 

13. AppTimbnify of this section to seoo- 
rfty proceedingB. 
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it appeari ■tijat'thel investigation ® ®] cannot be completed within the period 
ol twenty^fbur hours fixed by Section 61, and there are grounds for believing that 
riie accusation or information is well-founded, the officer in charge of the policy 
8tati(»a 5[or the police-officer making the investigation if he is not below the 
ol sub-inspector] «hnll forthwith transmit to the nearest Magistrate a copy of the 
entries in the iary hereinafter prescribed relating to the case, and shall at the 
same time forward the accused ®,t[® ® ®] to such Magistrate. 

(2) The Magistrate to whom an accused person is forwarded undw this sec¬ 
tion may, whether he has or has not jurisdiction to try the case, from time to tir^ 
authorise the detention of the accused in such custody as such Ma^tmte thinla 
fit, for a term not exceeding fifteen days in the whole. If he has not jtirisdiction to 
try the case or commit it for trial, and considers further detention uimec^sary, ne 
may order the accused to be forwarded to a Magistrate having such jurisdiction! 

•trProvided that no Magistrate of the third class, and no Magistate of the 
second class not specially empowered in this behalf by the [State Goverainent] 
authorise detention in the custody of the police.] 

(8) A Magistrate authorizing imder this section detention in the custody ol 
the police shall record his reasons for so doing. 

(4) II such order is given by a Magistrate other than the District Magistrate 
or Sub-divisional Ma^ate, he shall forw^d a copy of reasons 

for making it, to the Magistrat e to whom ’ 

Section 167 ^ Synopsis (contd.) 

12A. Applicabaity to arrests under Sec¬ 
tion 54 or Section 151. 

13. If approvers can be detain^ in police 

custody under this section. 

14. Admissibility of statements «duced 

to writing during polico investigaK 

tion« 

15. Application to arrest under other 

Acts. 

I, Scope and object.— (1) Provisions of 
this section are to be r^d supplenaen- 
tary to tibose in Section 61. 

353 (355) = 32 Cri L Jour 1785 (DB). 

(2) Sections 01 and 167 are in accordance 
with the principle that justice u not d^ 
layed. AIR 1950 Orissa 129 (Pf. . W — 
lUl (1950) Cut 267 = 1950 Cn L Jour 

609 (DB). 

(3) The object of Section 61 
section is to enable penon ^e^d Jo 
any representation. (1888) 11 ^ Mad 08 
(102) (DB) •• air 19 ^ Cal 476 (478) 

= 25 Cri L Jour 782 (DB) ®® AIR 1931 
Lah 69 (100) = 33 Cri L Jour 180 
AIR 1932 Oudh 11 (17) = 33 Cri L Jour 

287 (PB). 

(4) The Intention of Section 61 ^d 
ae^oa is to prevent possible 
police of their powers m trying ti) m^e 

&ooveii«i of AIR 

t err o r and wrongful ewnfinement Am 

Nag 30 (70) = 44 Cri L 
•^1880'Hat 254 (272, 27^ (DB). 

(5) Magbtiate before wbom 

made has to sCTuttoiM ffie 

wA of Ottmn and to gee wfaeffi^tt ™ 
kod and pnto« and further pettier the 


formalities required by law had been com¬ 
plied with. AIR 1954 AU 601 (605) == 
1954 Cri L Jour 1317 = ILR (1955) 1 All 
793 (DB). 

(6) This section provides that m certain 
cases detention in police custo<^ of ffio 
arrested person may do permitted so that 
the police may complete the investigation 
and decide whether to proceed imder Secs- 
tion 169 or under Section 170. AIR 1926 
Bom 551 (554) = 27 Cri L Jour 1169 
(DB). 

(7) A Magistrate's power to remand an 
accused person to police custody is regulat¬ 
ed by this section. (1949) 2 Sau LR 183 
(180) (DB). 

(8) There is no other section in tiie 
Code for remand to police custody (1949) 
2 Sau LR 183 (180) (DB). 

(9) Before a Magistrate can make order 
of remand the accused must have been ar¬ 
rested by the police and forwarded to the 
Magistrate. AIR 1956 Madh B 130 (131) 
= 1956 Cri L Jour 619. 

(10) Where a person who Is required by 
tile police presents himself before the 
Magistrate me Magistrate cannot remand 
him to police custody. (1949) 2 Sau LR 
183 (180) (DB). 

[But see (1966) 2 Mys LJ 76 (77) = 
19^7 Law Rep 286.] 

(11) The section does not apply to the 

case of a convicted criminal prisoner who 
is governed by Prisons Act, 1894 end Pri¬ 
soners Act, 1900. These Acts do not em¬ 
power a Magistrate to transfer a convict 
prisoner from the custoib'^ of the prison to 
that of the police for purposes or invest 
gation. AIR 1956 Madh B ISO (132) » 
1^ Cri L Jour 619 (I960) 2 Mys 

76 (77) » 1966 7 Law Rep 236. 
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[1882 — S. 163; 1872 — S. 124; Paras. 2. 3 and 4; 1861 S. !I§2Sj 

[®§] By a notification issued under Section 1 (2) of this Code, the State Govemni^ 
of West Bengal has extended Section 107 of tiie Code to the Commis^oner of 
police and the police in the town of Calcutta with tfie foDowing 
namely, (a) omission of reference to Section 61 of the Code; (b) robstitation of 
the words “if any" for the words “hereinafter prescribed”; (c) omission of IVovlso 
to sub-section (2) and (d) omission of sub-section (4)—See Notification. No. 6Q22T 
dated 8-10-1920 in Cal. Gaz., 14-10-1920. 

[**] These words were substituted for the words "it appeaii that any^ ty 
Criminal Procedure (Amendment) Act. 1923 (XVIII of 1923), S» 38^ , 

[t] See also Article 22 (1) of the Constitution of Tn«^i a, 

[J] The words “under this Chapter” were omitted by fee Code of Gtiminal’fkQC^ 
dxuo (Amendment) Act. 1923 (XVUl of 1923), S. 38- 

[§1 Inserted, ibid • 

[®1] The words and brackets "(If any)” were omitted, ibicb 

|®J) Proviso to sub-section (2) was inserted, ibid, 

OBJECTS AND REASONS 


OH . .u—”. “S'* M®*®* [See ffSSTJ H Hffl' 

J» that the clause does not contemplate remands for successive periods of fifteen 

days Wo think this decision is right and have put in words to make the point deafi 
Any further proceedings should be taken under S. 344.” S. C. R. 1898, ^ 

Section 167^ Not© 1 (contd.) a “Or 1^ poUce officer nuUiig~1to 

(12) Where an accused is kept In iail by ^ he is mrt below ^ rank o| 

orders of adjournment or remand ^ under section applies 

Secion 344, he can be handed over to tlm when the police are investigating the 

police in some other c^rfor S^SosL^ ® I^gi^ vAo makes an fnv^ 

investigation. In view of Section^l67 (21 Section 202 cannot under tto 

there is no prohibition aoairKt inirh a *he accused in custody, AIR 

course. But a good case m?^be made ^ <260) = 81 Cri hjinr 998. 

out for detailing® hto Z cZ^ecHon Section B02. 

— 1954 Raj 290 (291) (^) -An oflBcer attached to the criminal in- 

Or, - ^ (19W) 4 yesbgation or intelligence department work- 

naj 413 (DB). (MR 1937 Sind 251 = S9 hig under tiie orders tif his superior can- 

L.ri L. Jour 10, Dissented h'om.) ®ot be taken to be an investigating offi- 

(13) Though there is no provision In the ^ L 

Code authorising a Magistrate to order at^ f™ 305^^1 - o?i 7 ^ ^ 

rest of a pepon who he thinks is guilty of 

he commission of a cognizable offence un- 7?^® Chief Police Officer present can 

less he h^ taken cognizance of ffie case, ®pply for remand under the Ben^ Police 

the provisions of Sections 167, 54 and 65 ^d®- d^l^) IS Grl L Jcnr 65 (wS) (QO). 

lead to the conclusion that he has such A •*CTiiin « ik^ 

power to arrest a n,:>r«:nn 4 , dnau fortnwitQ ,... forward the ao» 

of investig^on AIR “aocnsed* in till. 

18. 19) i 1958 Cri L W *“ ITO ^ ITS 

jour lATo (DB). denotes the siqiposed offender who hon yirit 

(14) The section does not annlv ^ere a conw un^ the cognizance of any offl- 

person is detained in connection wiffi oro- other than the police^ and in 

ceedings under Section 107 AIR 1957 Chapter V is called anestod*, 

MI 189 (Pr 6) = 1957 Oi ^ <1892) 10 Bom 661 (008) (DB). 

[See also AIR 1958 Andh P» 8T (ft 15) 

r’cfode 0?™“, ^ 

Conshtution of India. Under no circumstances can the pd- 

a . , soner be detained by polioe-offlcer ’fbr moro 

Se^tm^Jf^ I^^L****^o/?®***® twenty-four hours without the special 

hecbon 344. See Section 844. leave of a Magisfiate under this 
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STATE AMENDMENTS 

Gviam 

Tn its appHc a Hpn to tK© State of Gujarat, the amendments made In Section 107 at® 
the wune aa ^ose made In Maharashtra. —* See Cent. Act XI of 1960. S. 87. 

NOTE,—<1) Magistrates appointed for the City of Ahmedabad have the powers, per¬ 
form &e functions and exercise the Jurisdiction of a Presidency Magistrate.—See 
Guj. Act XIX of 1901, S. 14 (3). 

(2) The combined effect of Ss. 14 (3) and 15 of Guj. Act XIX of 1901. seems that 
the provisions of Sec. 90 (1) (ii) of the Bombay Police Act, 1951 (XXII of 1951i 
would apply to die Magistrates in the City of Ahmedabad. 


Maharashtra 

(1) In its application to the State of Maharashtra, In Section 107’— 

(i) In sub-iection (1) for the words “the nearest Magistrate” substitute the words 
"the nearest Judicial Magistrate”; 

(il) for sub-section (4). substitute the following, namely 

**(4) Any Magistrate giving such order shall forward a copy of his order, 
with his reasons for making it, to the Sessions Judge. —Bom. Act XXIII of 1951, 
S. 2 and Schedule (1-7-1953). 


(2) Notwithstanding anything contained In sub-section (2) of Sec. 167, the Presidency 
Magistrate in Greater Bombay to whom an accused person is forwarded under suh^sec. (2) 
of Section 167 of the Code, may, whether he has or has not Jurisdiction to try the cas^ 
from time to time, authorise the detention of the accused in such custody as such 
Magistrate thinks fit for a term not exceeding fifteen days at a time: see the Bomb^ 
Police Act, 1951. XXII of 1951, S. 90 (1) (U). a-8-1951). _ 


Section 167 — Note 4 (contd.) 

Any longer detention b absolutely unlaw¬ 
ful 7 Suth WR (Cr) 3 (6) (DB) AIR 

1957 SC 389 (Prs 3, 4, 5) = 1957 SCR 
279 = 36 Pat 513 = 1957 Cri L Jour 
567 (1880) 6 Cal L Rep 289 (293) (DB). 

(3) Unless a police officer considers that 
be can complete the investigation within a 
period of 24 hours, it is his duty to pro¬ 
duce the accused forthwith before the 
Magistrate. AIR 1964 Manipur 89 (43) ss= 
1964 (2) Cri LJ 307. 

(4) If the accused Is ^oduced before a 
Magistrate after the expiry of twenty-four 
hours, the Magistrate has power to remand 
him to police custody under this section. 

AIR 1951 Madh B 70 (71) = 52 CIri L 
Jour 233. 

(5) The accused should actually be sent 
to the Magistrate: the police cannot have 
the accused in their custody and merely 
write for and obtain the special leave under 
ffus section for such detention. (1912) 13 
Cri L Jour 65 (106) (Cal) 1867 Pun Re 
(Cr) No. 39 p. 72 (76) (DB). 

(6) An order of remand obtained In ab¬ 
sence of accused is illegal. AIR 1948 Mad 
100 (100) = ELR (1948) Mad 279 =» 49 
Cri L Jour 41 (DB). 

CQ The section does not require the 
production die accused before the Magis- 


tnrie on the occasion of a subsequent re¬ 
mand. AIR 1952 Assam 167 (167, 170) = 
ILR (1952) 4 Assam 18 » 1952 Cri L 
Jont 159. 


(8) If police cannot complete investiga¬ 
tion within twenty-four hours, they must 
forward the accused to the nearest Ma^ 
trate who can authorise his detention for 
a term not exceeding fifteen days. AIR 
1964 Ker 232 (233) = 1964 (2) Cri LJ 
800 = 1963 Ker LT 251. 

(9) To attract the section there must be 
person arrested and detained in custody 
and it must appear to the police officer 
that he has to conduct an investigation and 
that the investigation against the arrested 
person cannot be completed within twenty- 
^ur hours. AIR 1962 Ker 215 (219, 220) 
= 1962 Ker LT 17 = 1962 (2) CM LJ 
72 (DB). 

5 , “A copy of the entries in the diary."’— 
(1) It is imperative that the police-officer 
should send along with the accused a copy 
of entries in diapr which he is bound to 
keep under Section 172. The entries fa 
diary afford to the Magistrate the informa¬ 
tion upon which he can decide whether <>r 
not he should authorize the detention of 
the accused in custody or upon adiidr he 
can form an opinion as to whether or not 
further detention is necessary. (1897) 19 
All 390 (404) (FB) AIR 1957 Andh Pia 
501 13) = 1957 Cri L Jour 1062 (DB). 

(Ma^trate should insist upon observance 
of the provisions of sub-section 3 (1).) •• 
(1882) 6 Mad 69 (70) (DB) •• AIR 1907 
Tripura 1 (5) = 1967 Cri LJ 125 •• (1963) 
1 Andh LT 406 (412) (DB). 

(2) From the omission to send the conka 
with the remand report It may reasonAIy 
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(3) After the re-organization of the State of Bombay in 1950, the amendments made 
in Section 167 by Bombay Act mentioned in (1) above are extended to the newly added 
areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 
by Bom Act XCVU of 1959. ' 

Mysore 

application to the State of Mysore, In Section 107^ for sub-section (4), substi- 
tute tho followiAg namely t— 

"(4) (Same as in Maharashtra (1) (U) Mye. Act XIH of 1965, Sea 30 
Punjab: Haryana: Chandigarh 

In Its application to the States of Punfab and Haryana and the Union Territory of 
Chandigarh, in Section 167.— ofnioiy w 

(i) in sub-section (2), proviso substituted as follows, namely . 

“Provided that no Executive or Judicial Magistrate of die second class not 
specially empowered In this behalf by the State Government or the HiA Court, 
as (he case may be, shall authorise detention in the custody of the police;" and 
(«) for sub-section (4). the foUowing shall be substituted, namely 

(4) If such order is given by an Executive Magistrate other than the District 
Magistrate or Sub-divisional Magistrate, he shall forward a copy of his order, 
wite his re^ons for making It. to the Magistrate to whom he is immediately sub¬ 
ordinate ^d if such order is given by a Judicial Magistrate, he shall forward a 
copy of his order, with his reasons for making it, to the Chief Judicial Magis¬ 
trate. —Punj. Act XXV of 1984, S. 2 and Sdi., Pt I, item (40) (2-10-1964) and 
Act 31 of 1966. Ss. 29 and 88 (1-11-1966). 

Rajasthan 

Abu In Its application to the Abu area of the State of Rajasthan, the amend¬ 
ments ^ SecdoD 167 are the same as those made in U) of Maharashtra.—Sea 

Cent Act XXXVIl of 1956, S. 119 (1-11-1956). 

Section 167 — Note 5 (contd.) 
be inferred that the entries in the police 
diary had not come into existence by that 
time. AIR 1957 Andh Pra 561 (Pr IS) =* 

1957 Cri L Jour 1062 (DB) 

[See also ILR (1959) Andh Pia 797 

1?!?^ ^^SL"*** 2 .^dh LT 202 (204) 

(Where me police diary was not 
sent along with the remand report to the 
Magistrate and the police thus did not 
strictly conform to the provisions of Sec¬ 
tion 167. the default cannot vitiate the 
tri^, and dirolace the evidence of a truth¬ 
ful witness.) J 

[But see Am 1985 Andh Pra 861 (865) 

= (1965) 2 Andh WR 151 = 1965 (2) Cri 
LJ 458. (If toere is credible evidence 
that the entries in the case diary were 
abready in existence, it would not neces¬ 
sarily be outweighed by a mere omission 
to send a copy of Aem along with the 
remand report)) 

<3) Non-compUanc© with Section 167 (1) 
may in proper cases and according to cir¬ 
cumstance lead to inference that evidence 
adduced by prosecution is tainted. AIR 1966 
Kot 229 (231, 232) = 1966 Cri LJ 1007 
(DB). 

(4) Omission of police officer to forward 
copies of^ case diary entries so far made 
■long with the ai^catiou for lemaiuL 


1 : 


instead^ of a summary or purpose ttiereof, 
is a violation of provisions of Section 107 
(1). Am 1966 Ker 229 (2S1) = 1966 Cri 
LJ 1007 (DB). 

(5) Section 167 read with Section 172 

does not visualise the sending along wiffi 
the remand report a copy of the state¬ 
ments of witnesses recorded by police offi¬ 
cer under Section 166. (1903) 1 Andh LT 

400 (412) (DB). 

(6) It is duty of the police to comply 
with Section 107 H). The Magistrate 
should insist on sudi strict compliance and 
if the police do not satisfy the Magdstrate 
widi toe documents toat a remand was 
necessary, the Magistrate may release toe 
accused. Am 1964 Manipur 89 (45) = 
1904 (2) Cri LJ 307. (Am 1963 Manipur 
12, Folk) 


Ml/» 


9. To any Mazistnte having |urftdld_. 
or not — (1) If the police consider that 
detention of an accusea in toeir cnsto<fy is 
necessary, they must take the accusea to 
toe nearest Magistrate, whether he has oi 
has not JuiisdicCion to try toe casa (1911) 
12 Cri L Jour 15 a7J (DB) (AD) •• Affi 
1958 IVipura 84 14, 18) s 1958 Cri 

L Jour 1248. (But remand under Se^ 
tidn 844 can be granted only by Ma^sfrafia 
having fcnlidlctlon to tty the case.) AIR 
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Union Tenitories (except Chandigorh) 

( 

In its application to the Union territories, in Section 167,— 

(i) for the proviso to sub-section (2), substitute the following proviso namely 

“Provided that no Executive Magistrate of the second class not specially em¬ 
powered in this behalf by the State Government and no Judicial Magistrate of the 
second class not specially empowered in this behalf by the State Government in 
consultation with the High Court, shall authorise detention in the custody of 
die police”; and 

(ii) for sub-section (4), substitute the following sub-section namely 

“(4) If such order is given by an Executive Magistrate other than the District 
• Magistrate or Sub-divisional Magistrate he shall forward a copy of his order, 

vrith his reasons for making it, to the Magistrate to whom he is immediately sub¬ 
ordinate and if such order is given by a Judicial Magistrate other than the Chief 
• Judicial Magistrate, he shall forward a copy of his order, with his reasons for 

making it, to the Chief Judicial Magistrate.”—Act 19 of 1969, S. 3 and Sch., 
item 41 (in Delhi, on 2-10-1969.) 

West Bengal 


(1) In sub-section (1) for the words ‘nearest Magistrate' substitute the words 

‘nearest Judicial Magistrate*, 

(2) In the Proviso to sub-section (2), for the words ‘no Magistrate of the third 
class, and no Magistrate of the second class’, substitute the words ‘no Judicial 
Magistrate of the third class, and no Judicial Magistiate of the second class'; 

(3) For sub-section (4) substitute the following 


‘‘(4) Any Magistrate giving such order shall forward a copy of his order, 
with his reasons for making it, to the Sessions Judge.”—W. B. Act 8 of 1970, 
Section 2 and Schedule, Item 60. 


Section 167 — Note 6 (contd.) 

1946 Sind 43 (48) = ILR (1945) Kar 419 
= 47 Cri L Jour 548 (DB) AIR 1922 
Mad 215 (217) = 23 Cri L lour 490 (DB) 
AIR 1969 Orissa 296 (297) = 1969 Cn 
tj 152 = 35 Cut LT 1044 (DB). 

(2) The latitude given by this section to 
^police to send accused to the nearest 
Magistrate whether he has or has not juris¬ 
diction to try the case, is merely to pro¬ 
vide for cases in which it might not be 
pbssible to approach the Magistrate hav¬ 
ing jurisdiction to try the case owing to 
.distance or similar difficulties. In the ab¬ 
sence of such difficulties, it is de'^irable 
diat the Magistrate of the ilaqa should be 
aroroaciied. The practice of obtaining an 
order of detention from apy Magistrate at 
the phoice of the police is open to objec- 
Uon, AIR 1931 Lab 99 (101) = 33 Cri 
^ Jou^r 18(L. \ 

(3) Under Section 167 (2). if the Ma^- 
^trate .to' whom the accused person is ror- 
~~ rded;,’, no Jurisdiction to try the case 

can on^y order the acxnised to be 
* * to a Magistrate having jurisdic- 
has pp power tmder Section 167 
prrestod person to bail. He 
evj^ under Section 497 to 
, Madh Pra 147 (Prs 3, 
If Jpur 600, 

IVol. 7.1 3 A. M. 67 




(4) The Magi.strate having himself been 
a witness of the incident cannot bring; to 
bear an impartial and judicial mind to de¬ 
cide whether or not the accused is to be 
remanded to custody. The law t\3>^er 
countenances a judge vriio is a judge in 
his own cause. AIR 1959 All 384 (Pr 20) 
= 1959 Cri L Jour 685 (DB). 

(5) Arrest without warrant — Remand 

during police investigation for more than 
fifteen days under Section 344 by Magis¬ 
trate having jurisdiction to case but 

without taking cognizance of case such re¬ 
mand was held as illegal. AIR 1966 Mad 
349 (351 to 354) = 1966 Cri LJ 1141. 

(6) A Deputy Commissioner of Police, 
Calcutta, who is a Justice of the Peace, can¬ 
not order the detention of the arrested 
person in police custody. AlR 1926 Cal 
1121 (1130) = 27 Cri L Jour 1201 (FB). 

(Overruling 27 Cri L Jour 1185.) 

< 

(7) Merely because Bombay Police Act 
provides a method by Which it is possible 
to extend period of pdlice remand, it will 
not be open to Police Officer to produce 
abused before Presidency Magistrate arid 
obtain eemands Igto police cuetody whieh 
normally they will not be able to obtain 
under Section 167. The choice It not left 
to the poUce in such matters. AIR 1968 
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Section 1G7 — Note 6 (contd.) 

Rom 273 (277) = 69 Bom LR 859 = 

1968 Cr LJ 903 (DB). 

(8) Remand from time to time by Thana 
Court — Before expiration of last remand 
period, accused taken to Bombay and pro¬ 
duced before Presidency Magistrate for 
fu'iher remand is not proper action of 
police. AIR 1968 Bom 273 (277) = 1968 
C: b] 903 = 69 Bom LR 859 (DB). 

(9) Even a link Magistrate has to act 
under Section 167 and abide by the strict 
pr<»visi:ns of that section. AIR 1963 Mani¬ 
pur 12 (14) = (1963) 1 Cri LJ 451. 

7. “In such custody as such Magistrate 
thinks fii.” — (1) The Magistrate has c<nn- 
plete freedom to remand the accused to 
whatever custody he thinks fit, AIR' 1948 
Mad 100 (100) = ILR (1948) Mad 279 = 
49 Cri L Jour 41 (DB). 

(2) A person under authorised detention 
b>' a Court order under Section 167 or 
under remand granted under Section 344 
cannot be said to be illegally or impro¬ 
perly detained, .\IR 1960 Madh Pra 135 
(136) = 1960 Cri LJ 608 = 1960 MPLJ 
241 (DB). 

(3) Detention after order of remand by 
Magistrate is not one by police. AIR 1961 
Bom 42 (43) = ILR (1960) Bom 938 = 62 
Bom LR 816 = (1961) (1) Cri LJ 228. 

8. “Fifteen days in the whole.” — (1) 
The longest period for which accused can 
lie ordered to be detained by one or more 
such orders is only fifteen days. (1887) 11 
Mad 98 (101, 102) (DB) AIR 1958 Mani¬ 
pur 33 (Pr 6) = 1958 Cri L Jour 1325 
1902 Pun Re (Cr) No. 24, p. 69 (70) 
(DB). 

(2) Where even within the fifteen days’ 
time the investigation is not complete, the 
police may release accused under Sec. 169 
or they may send him to the Magistrate 
having jurisdiction to try the case or hold 
an inquiry With a report under Sec. 173; 
then the Magistrate may. remand the ac¬ 
cused under Section 344, AIR 1924 Cal 
614 (616) «= 26 Cri L Jour 68 (DB) ** 
AIR 1958 Manipur 33 (Pr 6) = 1958 Cri 
L Tour 1325 AIR 1931 All 617 (619, 
620) = 32 Cri L Jour 1045 ** 1970 Cri 
LI 78 (81) = 1968 Allahabad WR (HC) 
855 *■* AIR 1969 Orissa 296 (297) = 

1969 Cri LT 152 = 35 Cut LT 1044 (DB). 

rsee alsw AIR 1949 Cal 143 (143) = 

ILR (1949) 2 Cal 73 = 50 Cri L Jour 231 
(DB).] • . 

(3) Where after expiry of fifteen days' 
remand, the police neither produce the 
accused nor apply for fresh remand, but 
release the accused, the Magistrate should 
pas« an order for discharge of accused 
Mi'id cancellation of warrant of arrest, AIR 
1958 Marilpur 33 (Pr 2) = 1958 Cri L 
Jour 1325. 

(4) Where a person is arrested without 
warrant it is not required that he must be 


released on expiry of fifteen days, if the 
police are still investigating the matter. 

A Magistrate having jurisdiction to take 
cognizance of the offence can avail him¬ 
self of the provisions of Section 344 with¬ 
out taking cognizance of the offence or 
while the matter is still under investiga¬ 
tion. AIR 1955 AH 521 (522) = 1955 Cri 
L. Jour 1305 (DB). (AIR 1955 All 462 = 
1955 Cri L Jour 1146, Overruled; AIR 
1924 Cal 614 = 26 Cri L Jour 68, Doubt¬ 
ed.) AIR 1964 Kerala 232 (233) = 
(1964) 2 Cri LJ 300 = 1963 Ker LJ .251, 

[See AIR 1956 Orissa 129 (Prs 10, 15) 
= ILR (1956) Cut 267 = 1956 Cri L 
Jour 909 (DB). (AIR 1955 All 521, AIR 
1949 Cal 143 and AIR 1931 All 617, Dis¬ 
sented from.) ] 

(5) Under Bombay Police Act (22 of 
1951), Section 96 a Presidency Magistrate 
in Greater Bombay, whether he has or Kas 
no jurisdiction to try the case, has autho¬ 
rity to remand accused to police custody 
for more than fifteen days, but not for 
more than fifteen days, at a time. AIR 
1968 Bom 273 (275) = 1968 Cri'LJ 903 
= 69 Bom LR 859' (DB). 

(6) Section 167 (2) only prescribes the 
maximum period of 15 days, but it does 
not authorise the Magistrates automatically 
to remand accused for that period. At 
every stage when they obtain a remand, 
the police must satisfy the Magistrate that 
there is sufficient evidence^ against accus¬ 
ed and further evidence might be obtain¬ 
ed and it is only when a Magistrate is 
satisfied, that he should direct a remand. 
AIR 1956 Orissa 129 (Pr 8) =^ILR (1956) 
Cut 267 = 1956 Cri L Jour 909 (DB). 
(Observations ta the contrary In AIR 1955 
All 521, Dissented from.) 

(7) Remand under .Section 344 will not 
be to police custody. A detention in the 
police custodv for more than fifteen days 
is illegal. AIR 1931 Lah 99 (101) = 33 
Cri L Tour 180 AIR 1949 Cal 143 (143) 
= ILR (1949) 2 Cal 75 = 50 Cri L Jour 
231 (DB). 

[See AIR 1958 Tripura 34 (Prs 15, 17) 
= 1958 Cri L Jour 1248.] 

(8) When the Police want to investigate 
into an offence they must proceed accord¬ 
ing to the provisions of the Code and not 
of some other law which piay merely au¬ 
thorise detention of person for reasons of 
• public security. Such a use of the provi¬ 
sions of that law will be a fraud on it. 
See AIR 1945 Nag 8 (17, 18) — ILR (1945) 
Nag 6 (DB). / 

‘ (9) If a Magistrate, having ordered the 

accused to be detained for a period of less 
than fifteen days, thinks “no further deten¬ 
tion is necessary and sends him to n 
Magistrate having jurisdiction, them me 
Magistrate to whom the accused is 
cannot remand the accused again, even tor 
such period as will bring '&e total penod 
of detention to fifteen days" A rtemand Dy 
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Section 167 — Note 8 (contd.) 
such Magistrate will be one under S. 344 
and not under this section. *AIR 1937 Sind 
251 (252, 253) = 39 Cri L Jour 10. 

(10) The Magistrate acting under Sec¬ 
tion 167, must satisfy himself whether 
there is any evidence collected against ac¬ 
cused persons before he orders their re¬ 
mand- to custody continuously for months. 
If the Police will not produce their diary 
to justify further remand, the Magistrate 
would be exceeding his authority in order¬ 
ing further. remancT AIR 1961 Tripura 4 
(7. 8) - (1961) 1 Cri LJ 160. 

(11) Under Section 167, a Magistrate 
whether he has jurisdiction to try the case 
or not shall not remand the accused for 
a period exceeding fifteen days in (he 
whole. If the investigation is incomplete, 
the only way is to <mtain remand under 
Section 344, Cr. P. Code. AIR 1968 Bom 
273 (275) = 1968 Cri LJ 903 = 69 Bom 
LR 859 (DB). 

(12) Section 167 and Section 344 em¬ 
power the Magistrate to grant time to the 
Police in connection with the investigation 
of a case. Under Section 167, remand is 
really authorised detention. \\^en inves¬ 
tigation is not completed within 15 days 
and more time is needed for collecting 
further evidence, it is at that stage that 
remand is granted. AIR 1960 Madh Pra 
135 (136) = I960 MPLJ 241 - 1960 Cri 
LJ 608 (DB). 


9. Reasons to be recorded.— (1) The 
object of sub-section (3) is to see that 
Ihe Magistrate takes the trouble to study 
the police diaries and to ascertain the ac¬ 
tual conditions under which detention is 
asked for. (1900) 2 Bom LR 1092 (1093) 
(DB) AIR 1931 Lah 99 (101) = 33 Cri 
L Jour 180. 

(2) 'l^e law is fealous of the liberty of 
the subject and does not allow detention 
unless there is a legal sanction for it. AIR 

J931 Lah 476 (478) = 32 Cri L Jour 913 
(DB), 

(3) In every case where a detention in 
^Jice custody is ordered under this section, 

1 ® ,™*8istrate should state his reasons 

(1899) 23 Bom 32 (34) (DB) 

Ara 1957 Andh Pra 456 (Pr 4) = 1957 

I' Jour 930 (DB). (Madras Criminal 

^ of Practice. Rule 86 (1).) 0912) 

T (106) (Cal) AIR 1931 

if^476 (478) = 32 Cri L Jour 913 (DB) 

T ^5 ^ (^7) = 15 Cri L 

Jour 288. 

• 

, (4) sboiJd satisfy himself, firstly, that 
accusation is well founded, and, 
secondly^ that the presence of the accused 
f police investigation 

Ui,being' held, as->,for example, where^dome 
has to recovered or produced 
accused.^ AIR 1951 Madh B 70 
171, 72) = 52 Cri L Jour 233 *• (1907) 


11 Cal WN 554 (557) = 6 Cri L Jour 86 
(DB) AIR 1925 Bom 387 (389) = 26 
Cri L Jour 1181 (DB) (1901) 25 Bom 
543 (548) (DB). 

(5) The mere fact that the police state 

that the presence of the accused is neces¬ 
sary to finish the investigation is not suffi¬ 
cient to order detention. (1903) 7 Cal 

WN 457 (459) (DB) «« AIR 1963 Manipur 

12 (14) = (1963) 1 Cri LJ 451. 

(6) To order a detention of accused in 

order to get from him a confessional state¬ 
ment or to force him to give a clue to 
stolen property is most objectionahle. 

(1886) 2 Weir 414 (415) (DB) (1871) 
3 NWP HCR 275 (280) (DB). 

(7) It is improper to order detention in 

police custody on a mere expectation that 
time will show his guilt. 1872 Pun Re 

(Cr) No. 17, p. 21 (24) (DB). 

(8) Detention in police custody for the 
reason that the accused promised to tell 
the truth is improper. AIR 1932 Oudh 11 
(17) = 33 Cri L Jour 287 (DB). 

(9) It is improper to order detention in 

police custody for verif>ing a conf^^ssion 
recorded under Section 164. (1903) 7 Cal 

WN 220 (224) (DB). 

(10) Detention in police custody for the 
reason that though repeatedly asked the 
accused did not give any clue to the pro¬ 
perty is improper. (1871) 3 NWPHCR 275 
(279, 280) (DB). 


(11) It is improper for a Magistrate to 
authorize detention in police custody with¬ 
out recording special reasons. (1893) 21 
Cal 642 (661) (DB) AIR 1933 Oudh 
315 (319) = 35 Cri L Jour 10 (DB). 

(12) Tbe mere omission to record rea¬ 
sons where it appears that the Magistrate 
has made the order after due consideration, 
does not make such detention illegal, nor 
will such detention be illegal within 
the meaning of Section 491. AIR 1932 
Lah 13 (14) =s 32 Cri L Jour 1022 AIR 
1930 Lah 945 (945) = 32 Cri L Jour 339 
(Detention under Section 491.) 

(13) Magistrates ordering detention should 
always be careful to ascertain how long 
the persons have been in police custody 
and ^under police influence. 1885 All WN 

(14) Where there are good reasons for 
remand under this .section a Magistrate 
should invariably limit the term of deten¬ 
tion as much as possible to what may be 
necessary fon^ the object in view.- (1907) 

86 (DW. ® 


(15) Remand is within discretion of 
Magistrate having jurisdiction. Thete can 
be no mterference by High Court in the 
shape of general order, without reference 
to the facts of particular case,, that re¬ 
mand be prohibited in all cases against a 
particular person. ILR (1955) Patiala 44 
(51). ' . 
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S<“ction 167 — Note 9 (contd.) 

(16) When a Magistrate in his discretion 
refuses remand the District Magistrate or 
the Sessions Judge cannot direct that the 
accused should be remanded. He can 
only report the matter to the High Court 
for its orders. AIR 1951 All 460 (460, 
461) ““ (1949) 2 Sau LR 183 (184) (DB). 

(17) Orders of remand should be made 
in the prescribed form and not on mere 
chits of paper. AIR 1959 All 384 (Pr 17) 
= 1959 Cri L Jour 685 (DB). 

(18) Two'fold object of Section 167 — 
Firstly it gives protection to the accused 
as police cannot keep him in custody for 
more than 24 hours and have to produce 
him before a Magistrate within stipu¬ 
lated period — Secondly the Magistrate nas 
to decide whether or not he should be re¬ 
manded to police custody. (1966) 2 Mys 
LJ 76 (77) = 1966-7 Law Rep 236. 

(19) It will be wrong for a Magistrate 
either to order detention of accused under 
Section 167 or to call upon him to produce 
sureties under Section 496 or 497 if the 
arrest is illegal. 1962 (1) Cri LJ 673 
(675, 676) (Tripura). 

(20) Where the Mamstrate did not com¬ 
ply with provisions or Section 167 (1) but 
played in the hands of the police, the Ses- 
.sions Judge should be cautious in placing 
implicit reliance in his testimony. AIR 
1967 Tripura 1 (5) = 1967 Cri LJ 125. 

10. Effect of detention in contravention 
of this section. — (1) Where a police-offi¬ 
cer detains a person for a period longer 
than that fixed in Section 61, the deten¬ 
tion is illegal. AfR 1919 All 160 (161) 
= 20 Cri L Jour 381 1885 All WN 59 

(59) (FB) AIR 1961 Bom 42 (43) = 62 
Bom LR 816 = 1961 (1) Cri LJ 228. 

(2) The officer is liable to punishment 
under Section 29 of the Police Act if he 
detains persons for a period longer than 
that fixed by Section 61. (1864) 1 Suth 
WR (Cr) 5 (5) (DB) 1870 Pun Re (Cr) 
No. 36, p. 56 (58) (SB). 

(3) The illegal detention does not affect 
the power of the Magistrate to act under 
this section when the accused person is 
brought before him to be dealt-'^with under 
the section. AIR 1951 Madh B 70 (71) = 
52 Cri L Jour 233. 

(4) It is not necessary tp prove that the 
police-officer detained the accused with 
any guilty knowledge, (1873) 19 Suth 
WR (Cr) 36 (36) (DB). 

(5) If the detention is for the purpose of 

wrongfully obtaining a confession or some 
property from the accused, the police-offi¬ 
cer may render himself liable to to punish¬ 
ed under Sections 347 and 348 of the 
Penal Code. 1886 Rat 254 (272, 273) 

(DB). 

(6) The Magistrate may directly order 
the police-officer in whose custody the ac¬ 
cused is, to detain or release the accused: 
such order need not be communicated 


through the Superintendent of Police. 
Where an order of release has been con¬ 
veyed to the police-officer, any further de¬ 
tention will be illegal. AIR 1938 All 534 
(535) = 39 Cri L Jour 971. 

(7) Question of illegal detention imder 
Section 167, sub judice — Matter cannot 
be decided in proceedings for habeas cor¬ 
pus. AIR 1964 Tripura 57 (59) = 1964 
(2) Cri LJ 588. 

(8) Remand to police custody from time 

to time by Thana Court — Before expira- 
tion of last remand period, accused taken 
to Bombay and produced before Presidency 
Magistrate for further remand — Action 
of police held amounted to deliberate 
flouting of orders of Judicial Magistrate 
of Thana Court. AIR 1968 Bom 273 (277) 
= 1968 Cri LJ 903 = 69 Bom LR 859 
(DB). , 

11, Nature of proceedings under tfiis 
section. — (1) Magfatrate ordering deten¬ 
tion under this section acts in his judicial 
and not executive capacity. AIR 1930 Lah 
945 (946) = 32 Cri L Jour 339 AIR 
1959 All 384 (Pr 17) = 1959 Cri L Jour 
685 (DB) AIR 1969 Andh Pra 281 (288, 
289) = (1968) 2 Andh WR 122 = 1969 Cri 
LJ 1025 (DB). 

[See AIR 1954 All 601 (605) = ILR 
(1955) .1 All 793 = 1954 Cri L Jour 1317 
(DB). (Magistrate ordering arrest of cer¬ 
tain person under Section 64 cannot apply 
judicial mind to the case under Sec. 167 (1) 
and hence order of remand made by him 
is not legal.) ] 

[See also AIR 1952 Assam 167 (167) = 
ILR (1952) 4 Assam 18 = 1952 Cri L 
Jour 1659 AIR 1952 Hyd 112 (116) = 
ILR (1952) Hyd 122 = 1952 Cri L Jour 
1076 (DB).J 

(2) In these matters the Magistrate Exer¬ 
cises discretionary functions in respect of 
which the initiative is that of die execu- 
'tive but the responsibility is his. His dis¬ 
cretion in such matters has necessarily to 
be exercised with reference to such mate¬ 
rial as is by then available and is not a 
prima facie judicial determination of any 
specific issue. His functions in these mat¬ 
ters are not only supplementary, at a 
higher level, to those of the executive but 
are intended to prevent abuse.* AIR 1957 
SC 389 (Pr 3) = 1957 SCR 279 = 36 Pat 
513 = 1957 Cri L Jour 567. 

(3) The guarantee contained in Art. 22 

was intended .ito offer protection to the 
subject against“ the act of the executive 
or other non-judicial authorities. The pro¬ 
tection would become meaipngless if one, 
who is supposed to be die protector of 
the subject, is merely to act mechanically 
without applying a judicial mind to see 
whedier the arrest of the person produced 
before him is legal and further regular 
and 'in accordance with AIR 1959 All 

384 (Prs 19, 20) = 1959 Cri L Jour 685 
(DB). 
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Section 167 — Note 11 (contd.) 

(4) When arrest, by nolice officers was 
shown to be illegal, the State ought to 
have proved that at the stage of remand 
the Magistrate directed detention in jail 
custody after applying his mind to all 
relevant matters. Remand order held 
patently routine and made mechanically. 
AIR 1969 SC 1014 (1019) == (1969) 3 SCR 
154 = 1969 Cri LJ 1440. 

( 6 ) An application by the police for an 
order of detention under this section is a 
proceeding within the meaning of Sec. 340, 
sub-section ( 1 ), and the accused is entitl¬ 
ed to be represented by counsel in such a 
proceeding. AIR 1926 Bom 551 (554) = 
27 Cri L Jour 1169 (DB) AIR 1931 
Lah 99 (100) = 33 Cri L Jour 180. 

,( 6 ) The police should not refuse to allow 
a legal adviser of the accused to have an 
interview or to allow the relatives of the 
accused to supply him with food and 
clothing. AIR 1932 Lah 13 (14) = 32 
Cri L Jour 1022. 

(7) Accused must be informed by the 

Magistrate of grounds of arrest and be al¬ 
lowed to consult and be defended by a 
lawyer of his choice — Constitution of 
India, Article 22. 1963 (2) Cri LT 562 

(567, 568) (Manipur). 


( 8 ) Magistrate should see that a detain¬ 
ed person is informed of the grounds of 
his arrest and should not simply order his 
continued detention. AIR 1963 Manipur 
12 (14) = 1963 (1) Cri LJ 451. 

(9) The production of the accused before 
Magistrate under this section does not 
amount to taking cognizance or commence¬ 
ment of iudicial proceedings. AIR 1943 

= 44 Cri L Jour 237 (DB) 
(1942) 23 Pat L Tim 684 (687). 

(10) A prisoner produced before a 

Ma^trate with entries of a case diary 
under Section 167 is entitled to ask for 
^ j assistance of a legal adviser 

and hM a right of being heard. AIR 1969 

2 Andh WR 

1228 « 1969 Cri LJ 1025 (DB). 

(11) A pro«eding held by a Magistrate 
on receipt of an investigating officer's 

under S. 107 (1) is 9 proceeding 

of Section 195 (1) (b? 
1963 (2) Cri LJ 64 (05) (DB) (All). 

(12) False report to Police again.st, cer- 
ain fwnons leading to their arrest and re- 

to custody — Remand and bail pro- 
are proceedings” in relation to 

Section 2H. I. P. C. 
1908 (2) Cri LJ 04 (65, 60) (DB) (All). 


12. Applicability of this section to secu.. 
rity proceedings. ^ ( 1 ) Section 167 only 
permits a remand when a case relating to 
any cognizable or non-cognizable offence 
is being investigated and the order is to 
be for period during which investigation 
remains pending. Where persons were ar¬ 
rested and detained in connection with 
proceedings for prevention of breach of 
peace under Section 107, Cr. P. C. and 
not on any allegation or suspicion of any 
offence. Section 167 is not applicable. 
AIR 1957 All 189 (Pr 6 ) = 1957 Cri L 
Jour 427 (DB). 

12A. Applicability to arrests under Sec¬ 
tion 54 or Section 151. — (1) Whether 
arrest was under Section 151 or under 
Section 54* is not relevant for the purpose 
of remanding accused under Section 167. 
AIR 1962 Ker 215 (220) = (1962) 2 Cri 
LJ 72 = 1962 Ker LJ 223 (DB). 

(2) The scope of Section 167 (2) is not 

confined to cases where accused has been 
arrested and a case has been registered 
against him for the commission of a cog¬ 
nizable or non-cognizable offence. The 
section would be applicable even if the 
arrest is made under Section 151, Cr. P. C. 
1963 All WR (HO 439 = 1963 All Cr R 
234 = 1963 All LJ 744 = 1965 (2) Cr LJ 
271 (272) (All) (DB). (AIR 1960 Kerala 297, 
Foil.; 1960 All LJ 227, Bel. on, AIR 1957 
All 189, Not foil.) AIR 1960 Ker 297 
(297, 298) := 1960 Ker LT 460 = 1960 
Cr LJ 1212 (2). » 

(3) Person arre'sted under Section 151 
and kept in jail custody — Detention 
order seiyed against him while in custody 
— Continuation of detention under order 
is illegal. AIR 1968 Pat 22 (24) = 1967 
BLJR 37 = 1968 Cri LJ 75 (DB). 

(4) Arrested person should not be re- 
manded as a matter of routine special¬ 
ly when arrest is under Section 54, AIR 
1965 Tripura 27 (28) = 1965 (2) Cri LJ 
139* 


13. If approvers can be detained in 
police custody under this section. — ( 1 ) 
Approver cannot be detained in police 
custody. He can be kept only in magis¬ 
terial custody. AIR 1931 Lah 480 f^O) 
= S3 Cri L Tour ^162 (DB). 

14. Admissibility of statements reduced 
to writing during police investigation. — 
(1) A statement recorded during police in- 

. H tn^<^missible in evidence. 
(1912) 13 Cn L Jour 244 (245) (DB) (Mad). 

15. AppH^tion to arrest under other 

Acts. — ( 1 ) ^est under Armed Forces 

c"!. ) Speolal Powers Act 

(1958), Se^on 4 (c) —- Fca: procedure for 
remand ac^sed. Section 167 and not 

?r/i? Manipur 

12 (13, 14) = 1963 (1) Cri LJ 451. 
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168. Report^ of investigation by subordinate police-officer.— When any subor¬ 
dinate police-officer has made any investigation under this Chapter, he shall report 
the result of such investigation to the officer in charge of'the police-station. 

[1882—S. 168; 1872—S. 123; 1861—S. 151.] 

t 

169. Release of accused when evidence deficientl. — If, upon an investiga^ 
tion under this Chapter, it appears to the officer-in-charge of the police-station ®[or 
to the poiice-officer making the investigation] that there is not sufficient evidence 
or reasonable ground of suspicion to justify the forwarding of the accused to a 
Magistrate, such officer shall, if siich person is .in custody, release, him on his 
executing a bond, with or without sureties, as such officer mdy direct, to appear, 
if and when so required, before a Magistrate empowered to take cognizance of 
the offetice on a police-report and to try the accused or commit him for trial. 

[1882—S. 169; 1872—S. 125; 1861—S. 153.] ■* 

I . 

[‘’J Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVIU of 
1923), Section 39. , ’■ 

[f] C.f.; Customs Act 1962 (52 of 1962), Section 104 (3). 


SECTION 168 

1. Obiect. — (1) The scheme of the 
Code shows that while it is permissible for 
an officer in charge of a Police station to 
depute some subordinate officer to conduct 
some of the steps in the investigation the 
responsibility for every one of these steps 
is that of the officer in charge of the Police 
Station. AIR 1955 SC 196 (201) = ILR 
(1955) Pnnj 135 = 1955 SCR 1150 = 
1955 Cri L .Tour 526. 

2. Whether the report made under this 
section is a public document. — See Sec¬ 
tion 157. 

SECTION 169 — SYNOPSIS 

1. Scope. .) 

2. InsulTlcicncy of evidence. 

3. Surety bond to appear before a 

Magistrate. ' 

4. Re-arrest of the person released 

under this section. 

6. Power of poUce-offlccr lb allow 

withdrawal of complaint. 

6. InvesUgatlon under other Acts. 

7. Powers of Magistrates under this 

section. 

1. Scope. — (1) Sections 169, 170 and 
173 should be read together. Section 
169 relates to cases where there is no 
sufficient evidence for forwarding the ac¬ 
cused to a Magistrate, and consequently 
no person is sent up for trial. Sec¬ 
tion 170 applies where upon investigation 
the accused is sent up for trial. Sec¬ 
tion 173 contains general directions relat¬ 
ing to both. (1908) 7’'eri L Jour 414 
( 415 ) = 4 Low Bur Rul 137 *• ILR 
(1968) 1 Punj 171 (176). 

(2) This section is applicable while the 
case is still under . investigation of the 
police. It cannot be applied to a case 
where the accused has appeared before 
the Magistrate. AIR 1933 All 582 (585) 

= 35 Cri L Jour 208 (DB) ** 1969 Cri 
LJ 542 (546) (Andh Pra) (DB). (Seo- 


tion 169 relates to cases in which no 
person is sent up for trial.) 

(3) A person whose name is not men¬ 
tioned in the F. I. R. but is arrested 
by police during Investigation, is an ac¬ 
cused person within the meaning of this 
section, whether he be forwarded to the 
Magistrate or not. AIR 1958 Andh Pra 37 
(Pr 16) *= 1958 Cri L Jour 18 (DB). 
(Statement by him leading to discovery 
is admissible under Section 27, Evidence 
Act.) 

2. Insufficiency of evidence. — (1) 

Where after the completion of investiga¬ 
tion it is found that there is no sulTi- 
cient evidence or reasonable ground of 
suspicion to iustify the sending up of 
the accused, the accused must i be releas-. 
ed. Al-R 1914 All 413 (413) = 15 Cri L 
Jour 696 *♦ AIR 1921 All 278 (280) = 

22 Cri L Jour 115. 

[See AIR 1939 Lah 523 (524) = 41 Cri 
L Jour 146.] 

(2) When on. investigation officer 
reports to a Magistrate that there! is no 
sufficient evidence against an accused, 
the Magistrate cannot order his further 
detention to enable the poHq^i to institute 
proceedings under Section 110. AIR 1914 
All 413 (413) = 15 Cri L Jour 696 •• 
AIR 1921 AU 278 (280) = 22 Cri L Jour 
115. 

* 

(3) No sufficient evidence against ac¬ 
cused — Police officer f has to proceed 
under Section 169 and direct accused to 
appear, 1 before Magistrate empowered to 
lake cognizance of case on police report. 
1962 (1) Cri .LJ 96 (97, 98) (Tripura). 

3. Surety bond to appear before a 
Magistrate. — (1) The section authorizes 
the taking of a bond with or without 
sureties for appearance of accused before 
Magistrate empowered to act on a police- } 
report. Therefore, a bond taken under 
this section for appearance • of accused 
before the police is ab initio void. AIR 
1925 Lah 152 (152) = 25 Cri L Jour 
712. 


[Tho Code of] Criminal Procedure, 1898 


[S 170J 1065 


OBJECTS AND REASONS 


19^S.— “We see no cogent reason for 
the first amendment of Sections 169 and 
170, which substitutes the words ‘upon 
the completion of an inv^estigation’ for 
‘upon an investigation'. In the case of 
Section 169. we agree that the power 
contemplated by the section should be 
exercisable by investigaling ofTkers. and 
we see no reason in this case to restrict 
the power, to olTicers not below the 
rank of Sub-Inspector. With regard to 
Section 170, however, we. consider that 
the direct responsibility for sending up 
a case should rest with the olTicer in 
charge of the police station. Section 168 


undoubtedly contemplates that the oH'i- 
cer in charge is to assume responsibi¬ 
lity. and to enable all investigating olTi- 
cers to send up cases under Section 170 
without reference to the officer in 
charge would tend to make Section 16» 
of no ellect- 

W’c considered whether the power t« 
admit lo bail in bailable cases should not 
be extended to investigating ollicers. 
but. on the whole, we are inclined to 
confine this power also to the olVicer 
in charge of the police station." 

—S. C. R. (18 of 1923). 


170. Case to be sent to Magistrate when evidence is sufficient. — (1) If, upon 
an investigation under this Chapter, .^^t appears to the oflRcer in charge of the 
police-station that there is sufficient evidence or reasonable ground as aforesaid, 
such officer shall forward the accused under custody to a Magistrate empowered 
to take cognizance of the offence upon a police-report and to try the accused 


Section 169 — Note 3 (contd.) 

(2) A police officer cannot, except in 
the case of a minor, take a third party’s 
bond for appearance of accused without 
taking a bond from the accused himself 
because there cannot be a smelv without 
a principal. AIR 1928 Lah 318 (319) = 
29 Cri L Jour 491. 

4. Re-arrest of Uie person released 
under this section. — (1) The admission 
to bail under this .se< lion is only a pro¬ 
visional arrangement. The Magistrate to 
whom report is sent under Section 173 
may cither discharge the bond or order 
the re-arrest of the accused. If the 
Magistrate believes, that there i.s a priraa 
facie case of a non-bailable offence, the 
police should re-arrest accused and for¬ 
ward him in custody to the Magistrate. 
1877 Rat 121 (121). . 

(2) Where a person is apprehended 
along with others and is released bv the 
police under this section, it is unfair to 
launch a prosecution against such person 
based upon facts disclosed in the evi¬ 
dence which he gives against the accused. 
AIR 1933 All 390 (401) =* 34 Cri L Jour 
761. 

[See also AIR 192,5 Cal 104 (104) = 
25 Cri L Jour 311 (DB). (Such • course 
is contrary to the traditions of justice in 
Criminal Courtsjl 

6. Power of police-officer lo allow 
^tbdrawal of complaint. — (1) Permis. 
sion to withdraw a complaint is a judi¬ 
cial act exercise of which is vested in 
Magistrates under Sections 248 and 345— 
Police, have no authority to entertain an 
application for withdrawal under this oi 
any other section. 1875 Rat 91 (01). 

Investigation under other Acts. 

(1)' In case of investigation by Customs 
Officers under Sea Customs Act. question 
of application of Sections 160 and 170 
does not arise. AIR 1968 SC 938 (941) 

( 1988 ) 2 SCR 624 »» 1967 Crf LJ 1124. 

* 


7. Powers of Magistrales under this sec¬ 
tion.— (1) Police submitting report that 
no case made out for sending accused foi 
trial — Magistrate has no power to call 
upon police to submit a charge-sheel. 
AIR 1968 SC 117 (124) = (1967) 3 SCR 
668 = 1968 Cri LJ 97. (AIR I960 Bom 
240 and AIR 1966 Pat 488, Overruled.) 

AIR 1962 Cal 135 (145. 149, 162) = 

1962 (1) Cr LJ 285 « 66 Cal WN 697 

(FB). (ILR (1961) 2 Cal 544 and obiter 
observations in AIR 1941 Cal 263. Over¬ 
ruled.) *• AIR 1969 Orissa 149 (150) =* 

1969 Cri LJ 926 = 34 Cut LT 1237 ** 
AIR 1965 Him Pra 37 = 1965 (2) Cri L.I 
99 (101). 

[See also 1969 Cr LJ 1307 (1309) = 
35 Cut LT 381.] 

(2) Where police send a report viz. a 

charge-sheet under Sec. 170. the Magis¬ 
trate. if he differs from the pblice can¬ 
not call upon them to submit a final 

report under Section 169. AIR 1968 SC 

117 (123) = 1968 Cn LJ 97 = (1967) 3 

SCR 668. 

(3) Police submitted final report under 
Section 369 — Magistrate not satisfied, 
taking suo motu cognizance of case —■ 
Offences triable by Court of Session or 
Magistrate of first class —r Question 
whether procedure under Section 207-A 
or 208 applies left undecided — In the 
peculiar circumstances of the ca.se. Magis¬ 
trate directed to record testimony of all 
witnesses of fact. 1967 All Cri R 385 
(386) «= 1967 All WR (HC) 600. 

SEQTION 170 — SYNOPSIS 

1. Scope and applicability. ■, 

2. Accused must be forwarded . lo a 

Magistrate having Jurisdiction. 

3. '^police report”. — See Section 190. 

4. Powers and duUes of the police 
. , under this section. 

5. ''Accused” meaning of. 

6. Bond by the complainant and wit* 

nesses. 
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or commit him for trial or, if the offence is bailable and the accused is able to give 
security, shall take security from him for his appearance before such Magistrate 
on a day fixed and for his attendance from day to day before such Magistrate until 
otherwise directed. 

r _ 

(2) When the officer in charge of a police-station forwards an accused person 
to a Magistrate or takes security for his appearance before such Magistrate under 
this section, he shall send to such Magistrate any weapon or other article which 
it may be necessary to produce before him, and shall require the complainant (if 
any) and so many of the persons who appear to such oflScer to be acqu^ted with 
the circumstances of the case as he may think necessary, to execute a bond to ap¬ 
pear before the Magistrate as thereby directed and prosecute or give evidence 
(as the case may be) in the matter of the charge against the accused. 

(3) If the Court of the District Magistrate of Sub-Divisional Magistrate is men¬ 
tioned in the bond, such Court shall be held to include any Court to which such 


Section 170 — Synopsis (contd.) 

7, Powers of the Magistrate under Ibis 

section. 

8. Application lo investigation under 

other Acts. 

1. Scope and applicability. — (1) Sec¬ 
tions 170, 171 and 173 are to be read 
together. They contemplate a simultane¬ 
ous action. Putting all these sections 
together, the accused should be forward¬ 
ed after the officer in charge of a police 
station comes to the conclusion that 
there was sufficient evidence and should 
also forward a report under Section 173. 
AIR 1956 Orissa 129 (Pr 14) = ILR 
(1956) Cut 267 = 1956 Cri L Jour 909 
(DB). 

(2) The existence of sufficient evidence 
Is a condition precedent for the police 
acting under this section and for making 
a request to the Magistrate to take cogni¬ 
zance of the offence. AIR 1955 All 462 
(467) = 1955 Cri L Jour 1146. 

(3) The purpose of forwarding accused 
to a Magistrate under this section is not 
to obtain a remand under gection 344 
merely but is for the Magistrate to take 
cognizance of the offence. AIR 1955 All 
462 (467) = 1956 Cri L Jour 1146. 

(4) The procedure prescribed under 
this section applies also to investigations 
efinducted in a non-cognizable case 
under the orders of a Magistrate. AIR 
1931 All 263 (264) = 32 Cri L Jour 465 
** (1913) 14 Cri L Jour 218 (218) (All). 

(5) When a Magistrate directs an in¬ 
vestigation under Section 156 (3), the 
police, after holding the investigation, 
may find case to be true and may make 
report to that effect. Upon receipt of 
this report the Magistrate may proceed 
to^ issue process against the accused. If 
oh the other hand, the police finds the 
case to, be false and reports accordingly 
which report also is to be made under 
this section, the Magistrate has nothing 
further to do in the chain of that pro¬ 
ceeding. He is in seisin of nothing. AIR 
1956 Cal 76 (Pr 15) = 1956 Cri L Jour 
505 (2) (DB). 

(6) Even though a private complaint 
is lodged with the Magistrate and the 


Magistrate has taken cognizance upon it, 
the police can still make an inquiry into 
the offence which came to their know¬ 
ledge not from the complainant but on 
information, from other persons. A 
charge-sheet by the police is proper and 
the mere fact of there being a private 
complaint does not take away the rights 
of the police to conduct prosecution. AIR 
1928 Mad 1268 (1270) « 30 Cri L Jour 
326. 

2. Accused must be forwarded to a 

Magistrate having Jurisdiction. — (1) 
An accused can, under this section, be 
forwarded only to a Magistrate empower¬ 
ed to take cognizance of the offence, 
upon a police-report, and to try or com¬ 
mit him for trial. It is irregular to 
send the accused and the witnesses 
before another Magistrate who is not so 
empowered. (1902) 29 Cal 483 (487) 
(DB). • 

(2) When forwarding the accused 
under this section, it is not necessary to 
forward the report prescribed by Sec¬ 
tion 173. AIR 1931 All 617 (619) = 53 
All 729 = 32 Cri L Jour 1045. 

(3) A Magistrate cannot authorise a 
police constable to admit to bail persons 
sent up to. him by police patels under 
Bombay Village Police Act, 8 of 1867, 
for offences for which bail might be 
allowed by this Code. 1869 Rat 26 (26). 

3. “Police report”. — See Section 190. 

4. Powers and duties of the police 
under this section. — (1) It is for the 
officer in charge of a police-station to 
decide whether theYe is sufficient evi¬ 
dence or not, to iustify the forwarding of 
the accused. AIR 1939 Lah 522 (524) = 
41 Cri L Jour 146 •* AIR 1931 Lah 99 
(101) = 33 Cri L Jour 180. 

(2) The power cannot be exercised by 
an officer subordinate to the officer in 
charge of a police-station and proceed¬ 
ings instituted at his instance will be 
void under Section 530, Clause (p). . See 
AIR 1918 Cal 50 (51) » 19 Cri L Jour 
961. 

(3) Assistant Sub-Inspector in charge 
of police station in absence of Sub-Ins¬ 
pector who is' Officer-in-charge, record- 
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Magistrate may refer the case for inquiry or trial, provided reasonable notice of 
such reference is given to such complainant or persons. 

(4) »[ • - • M. 

(5) The officer in whose presence the bond is executed shall deliver a copy 
thereof to one of the persons who executed it, and shall then send to the Magis¬ 
trate the original with his report. 

[1882—S. 170; 1872—S. 123, para. 1, S. 127, para. 1, S. 128, para. 2, S. 130, 
paras. 1-4; 1861—Ss. 151, 155, 156, 158.] 

[•] Sub-section (4) was repealed by the Code of Criminal Procedure (Amendment) Act, 
1926 (II of 1926), Section 2. 

OBJECTS AND REASONS 

See under Section 169. 

STATE AMENDMENTS 

Gujarat 

Same as that of Maharashtra.—See Central Act XT of 1960, Section 87. 

% 

Maharashtra 

In its application to the State of Maharashtra, delete, sub-section (3) — Bom. Acts 
XXIII of 1951, Section 2 and Schedule (1-7-1953) and XCVII of 1958. Sec. 2 (1-9-1959). 


Section 170 — Nole 4 (contd.) 
ing F, I. R. and investigating it Com¬ 
plaint about offence under Section 182, 
Penal Code, Bled by him is valid. ILR 
(1963) Cut 790 (792). 

(4) The power cannot be controlled bv 
the Superintendent of Police, especially 
after it has been exercised. AIK 1918 
Cal 485 (486) « 18 Cri L Jour 886 (887) 
(DB). 

(5) When the officer in charge of 
police-station cpnsiders that there is suffi¬ 
cient evidence, he is bound to forward 
the accused in custody or, if the offence 
is bailable, to take bail for his appear¬ 
ance before the Magistrate. AIR 1920 
Nag 255 (259, 260) = 21 Cri L Jour 769. 
(Overruled on another point in AIR 1937 
Nag 17 ^ 38 Cri L Jour 251 (FB).) 

(6) He cannot discharge the accused 
nor entertain an application to withdraw 
the complaint inasmuch as the power to 
permit such withdrawal is a Judicial act 
which must be done by a Magistrate. 
1875 Rat 91 (91). 

(7) Where deflnite allegations are 
made by aggrieved persons, it is general¬ 
ly not for the police to play the role of 
Judges and to pronounce their verdict on 
the truth or falsehood of those allega¬ 
tions. They are bound to send up the 
accused for trial and not to discuss pro¬ 
babilities and improbabilities of the case 
and come to a flnal decision of their 
own. But where there is a tendency to 
implicate innocent persons along with 
guilty, not only Courts but investigating 
officers must proceed cautiously and use 
their Blscretion. A police officer is in 
the same position as a Magistrate holding 
inquiry in cases triable by a Court of 
Session and hence, where an investigating 
officer Is not satisfied with the evidence 
against some of the accused and feds 
that they have been falsely ' implicated. 


he will be quite justified in not sending 
up such accused for trial. AIR 1939 Lah 
523 (524) = 41 Cri L Jour 146. 

(8) The police officer is bound to ’send 
all persons acquainted with the facts of 
the case as witnesses at the trial and 
cannot omit to do so on the ground that 
some of the witnesses are relations of 
the accused. AIR 1933 All 582 (586) = 
35 Cri L Jour 208 (DB). 

[See (1966) 5 Suth WR (Cr) 6 (6) 
(DB).] 

(9) It is not the duly of the officer 
to intimate to the accused the offence 
with which he is charged. But he is 
bound to intimate to him whether the 
warrant is bailable or not. AIR 1931 All 
263 (265) = 32 Cri L Jour 465. 

(10) Where articles are recovered from 

or near the corpse of a deceased person 
it is the duty of the police to send them 
to malkhana in -sealed cover with con¬ 
tents noted above. Otherwise no reliance 
can be placed upon evidence furnished by 
recovery of these things. AIR 1949 All 
291 (296) » ILR (1949) All 658 50 

Cri L Jour 498 (DB). 

(11) The property connected with the 
offence has to be forwarded to the Court 
bv the Police and the Court has to give 
directions for its custody during the 
pendency of the case. It is not desirable 

'that it should be left In the possession 
of the Court Inspector, who is a police 
officer and the prosecutor even though 
he might be attached to the Court AIR 
1968 Tripura 40 (Pr 34) * 1958 Cri L 
Jour 1549. 

(12) Muddamal articles produced under 
Section 170 (2) before Criminal Court — 
Articles cannot, be returned to Police —> 
Application by 'prosecution for return of 
Muddamal liquor to police for being sent 
to Chemical Analyser — Application can¬ 
not be granted. AIR 1961 Guj 4 (5) = 


1066 [S 170 N 5—7] 


[The Code of] Crlhiinnl Procedure, 1898 


Mysore 

In its application to the State of Mysore, in Section 170, omit suh-section (3). 

—M\s. Act XIII of 1965, Section 31 (1-10-1965). 

,1 

Punjab: Haryana: Chandigarh * <, » 

In its application to the States of Punjab and Haryana and Union Territory of 

Chandigarh, in sub-section (3) of Section 170, for the words “District Magistrate or Sub- 
Disisional Magistrate ’ sul)stitute the words “Chief Judicial Magistrate’*. — Punj. Act XXV 

of 1964, Section 2 and Schedule, Part I, Item (41) (2-10-1964) and Act 31 of 1966, 

Sections 29 and 68 (1-11-1966.) 

Rajasthan 

Ahii Area.— Same as that of Maharashtra. — See Central Act XXXVII of 1956, S. 119. 
Union Territories (except Chandigarh) 

In its application to the Union territories, in Section 170, for the words “District 
Magistrate or Sub-Divisional Magistrate”, substitute the words “Chief Judicial Magis¬ 
trate". — Act 19 of 1969, Section 3 and Schedule, Item 42 (In Delhi, on 2-10-1969). 

West Bengal 

In its application to the State of West Bengal, in sub-section (3) for the words “Dist¬ 
rict Magistrate or sub-Divisional Magistrate”, substitute the words “Sub-divisional Judicial 
Magistrate”.—W. B. Act VIII of 1970, Section 2 and Schedule, Item 61. 


SecUoii 170 — Note 4 (contd.) 

d'.HH') 1 Cri LJ 54 (1) = (1960) 1 Guj 

LR 13.3. 

(13) Filing of preliminary charge-sheet 
doi's not deprive the Police to continue 
tin- in\estigation. Recovery of article at 
instance of accused is part of the investi- 
galion. Documents of such recovery prior 
6* filing of final charge-slieet but after 
filing of preliminary charge-sheet arc 
admi.ssihle. . 1969 Cr LJ 542 (547) (Andh 
Pra) (DB). 

(14) Complaints officer to be examined 

at the trial as a principal' witness con- 
versapj with the. facts of case — Investi¬ 
gation bv Complaints Officer himself is 
extremelv improper — It does not. how¬ 
ever. vitiate the trial. AIR 1964 All 481 
(484) = 1964 (2) Cri LJ 497. , 

fl5) If there is sufficient evidence or 
reasonable ground to justify the forward¬ 
ing of accused to a Magistrate, the in- 
ve.stigating officer has to forward the ac¬ 
cused, under Section 170, to the com¬ 
petent Magistrate to take cognizance of 
the offence or commit him for trial, or 
if offence is bailable release him on bail 
on taking security from him. (1967) 8 Guj 
LR 350 (352) (DB). 

6. ^‘Accused”, meaning of. — (1) The 
word “accused,” as used in this Chapter 
relating to investigations, means a per¬ 
son against whom there has been an ac¬ 
cusation and evidence is being collected 
bv an executive officer, and as used in 
the Chapters relating to inquiries and 
trials, means the subject of accusation 
over whom the Magistrate or Court is 
exercising jurisdiction. AIR 1937 Nag 17 
(21) = 38 Cri LJ 251 (FB) •• AIR 1958 
Andh Pra 37 (Pr 15) = 1958 Cri LJ 18 
(DB). (It may be that after arrest he is 
released on security bond during investi- 
.galion.) •• AIR 1920 Nag 255 (257) = 


21 Cri LJ 769. (Overruled on another 
point in AIR 1937 Nag 17 = 38 Cri LJ 
251 (FB).) 

6. Bond by the complainant and wit¬ 
nesses. — (1) This section requires that 
when the accused is forwarded to the 
Magistrate or released on security for 
his appearance, the officer in charge ot 
the police-stalinn shall require the com¬ 
plainant and witnesses to exc^cute a bond 
for their appearahee before ^he Magis¬ 
trate. To send up an accused without 
such bonds being taken is illegal. (1969) 
11 Suth WR (Cr) 47 (48) (DB)T.‘ 

(2) The stage when the bond from a 
witness or complainant is to be taken 
comes in only when the accused is ar¬ 
rested and is cither forwarded under 
custody or is released on security. Other¬ 
wise the bond is not one furnished undei 
this section. 1893-1900 Low Bur Rul 478 
(479). 

(3) The bond taken under this section 
from a witness or complainant should 
specify the particular . day on which he 
has to appear before the Magistrate. 
Such date must be the date on whicb 
the accused is expected to appear beforfl 
the Magistrate or if a security for his 

•appearance has been taken, the date of 
his appearance. (1966) 6 Suth WR (Cr) 
52 (52) (DB) ** 1893-1900 Low Bur Rul 
478 (479). 

(4) For form of bopd by a witness or 

complainant, see Form No. 26, Schedule 
V. , 

7. Powers of ibe Magistrate under this 
section. — (1) Police investigation ii* 
progress — Magistrate directing Police to 
effect arrest of the accused forthwith 
and report compliance by a certain. data 
was improper and not in accordance 
w’ith law. 1962 (2) Cri LJ 655 (656). 

(Cal). 
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171. Complainants and witnesses not to be required to accompany pollce-offi- 

No complaint or witness on his way to the Court^ of the Magistrate shall 

be required to accompany a police-officer. 

Complainants and witnesses not to be subjected to restraint. 

or shall be subjected to unnecessary restraint or inconvenience, or required to 
give any security for his appearance other than his own bond: 

Recusant complainant or witness may be forwarded in custody. 

Provided that if any complainant or witness refuses to attend or to execute a 
bond as directed in Section 170, the officer in charge of the police-station may 
■forward him in custody to the Magistrate, who may detain him in custody until 
he executes such bond, or until the hearing of the case is completed. 

[1882—JS. 171; 1872—S. 130, para. 5, S. 131; 1861—Ss. 158, 159.] 

[*] As to attendance in Courts of persons confined in prisijns for obtaining their evi¬ 
dence or for answering a criminal charge, see the Prisoners (Attendance in Courts) 
Act, 1955 (32 of 1955). Sections 3 and 5. 

172. Di^ of proceedings in investigation. — (1) Every police-officer® making 
an investigation under this Chapter shall day by day enter his proceedings in the 
investigation in a diary, setting .forth the time at which the information readied 
him, the time at which he began and closed his investigation, the place or places 
visited by him, and a statement of the circumstances ascertained through his in¬ 
vestigation, 

(2) Any Criminal Court may send for the police-diaries of a case under in¬ 
quiry or trial in such Court, and may use such diaries, not as evidence in 


Section 170 — Note 7 (co“td.) , 

(2) Final report by police — Roporl 
disclosing offence — Magistrate can lake 
cognizance of offence. AIR 1962 Cal 135 
(143, 144) = 1962 (1) Cri LJ 285 = 66 
Cal WN 697 (FB). (Cri. Revn. No. 226 
of I960, D/- 12-9-1960 (Cal) and obiler 
observations in AIR 1941 Cal 263, Over¬ 
ruled. Per S. K. Sen, N. K. Sen «ud 
Amaresh Roy, JJ.; Bhattacharya and D. 
N. Das Gupta, JJ., contra.) 


8. Application to investigation under 
other Acts. — (1) Investigation by Cus¬ 
toms Officers under Sea Customs Act 
and not ,by the police under Ch, XIV. Cr. 
P. Code — Section has no appllcatjnn 
AIR 1968 SC 938 (941) » (1968) 2 SCK 
624 = 1968 Cr LJ 1124. 


section 171 Note 1 

(1) It a police-officer detains anv wit¬ 
ness agaiqst his will, his act is illegal 
and he may become liable to punisJinient 
under Penal Code. (1892-1896) 1 Upp. 
Bur Rul 221 (225). 

(2) Statements obtained from a wit¬ 
ness subjected to restraint cannot he 
regarded as voltfhtary; (1900) 4 Cal WN 
49 (54) (DB). 

.J3} The Court can. ask the investigating 
officer by means of a Rubkai^ to arrange 
^ 1 *. the )pi^ducUon of witnesses, in Coyrt. 
But a.^,dir^cbon to the effect that the in- 
veatigatisig offLser should himself produce 
thg f^itneuesi in Court is not sirictiv in 
api^daBce with : Jhe provisions of the 
aeetipn. a05l .RD,](HC) 41 (43). 

Sedflons 170. 171 and 17.3 are to 
l#b«ad tdgfether. ‘ They contemplate a 


simultaneous action AIR 1956 Orissa 129 
(134) = ILR (1956) Cut 267 »= 1956 Cri 
U 909 (DB). 

SECTION 172 — SYNOPSIS 

1. Scope aud object. 

2. “Day by day.” 

3. Co^tlents of a diary. 

4. Acimlssibitity of a diary In evidence. 

6. Inspection by accused. 

6. Use of the diary. 

7. Refreshing memory. 

8. “May send for the police diaries”. 

9. Provisions under other Acts. 

10. Obligation to maintain case diaries. 

1, Scope and object. — (1) The object 
of the section is to enable the Magi.strale 
to know what was the information ob¬ 
tained froiri day to day bv the police- 
officer who was investigating the case 
and what were the lines of his investiga¬ 
tion. (1897) 19 All 390 (397) (FB.) •• 

AIR 1934 Cal 458 (459) 35 Cri LJ 904 

(DB). 

(2) ' It is essential that the diary should 
be kept slrictl.v in accordance with tire 
provisions of the Code in enabling the 
Court to judge of the weight Ip be at¬ 
tached to the evidence. AIR 1952 Mad 
821 (824) = 1953 Cri LJ 29 ** AIR 1952 
Vindh Pra 7 (7) = 1952 Cri LJ 143,- 

(3) In the undermentioned case the 
method of writing case diaries on loose 
sheets has been disapproved; AIR 1952 
Vindh Pra 7 (7) * 1952 Cri LJ 143. 

(4) 'The police-officer is charged with- 
the duty of maintaining a diary in in- 
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the case, but to aid it in such inquiry or trial. Neither the accused nor his agents 
shall be entitled to call for such diaries, nor shall he or they be entitled to see 
them merely because they are referred to by the Court; but, if they are used by 
the police-officer who made them, to refresh his memory, or if the Court uses 
them for the purpose of contradicting such police-officer, the provisions of the 
Indian Evidence Act, 1872, Section 161 or Section 145, as the case may be, shall 
apply. 

[1882—S. 172; 1872—S. 126; 1861—S. 154.] 

["*] By its Notifn. No. 577J dated 25-1-1956 as amended by No. 1384J dated 24-2-1958 
issued under Section 1 (2) of this Code, the State Government of West Bengal 
has extended Section 172 to the Commissioner of Police and the Police in the town 
of Calcutta; see Cal. Gaz., 9-2-1956, Pt. I, page 463 and Ibid, 6-3-1958, Ft I, 
page 640. 


SeeUon 172 — Note 1 fcontd.) 

vesligatloii of cognizable as also of non* 
cognizable cases. (1899) 27 Cal 144 (150, 
1511 (l)il). 

[See also .AIR 1942 Cal 593 (597) = 

44 Cri LJ 145 (DB).3 

(5) The omission to maintain it de¬ 
prives the Court of a very valuable aid 
which such diaries can give if legiti- 
inntelv used. AIR 1918 Lah 171 (175) = 
19 Cri LJ 517 (DB). 

(6) The .section does not apply to per¬ 

sonal diaries maintained by a police-ofTi- 
<er not conducting any investigation. AIR 
1925 Cal 959 (960) = 26 Cri LJ 679 

(DB). 

(7) The section does not applv to a 
(leparlincntal enquiry. AIR 1935 Sind 13 
(14) == 36 Cri LJ 581 (FB). 

(8) Section applies to all police-officers 
making an investigation. AIR 1935 Lah 
230 (243) = 35 Cri LJ 1180 (DB). 

(9) A diary prepared -by the police 

under Section 47-A of the Calcutta Subur¬ 
ban Police Act, does not fall cither under 
Section 172 or Section 162, and is not 
privileged. AIR 1924 Cal 642 (542) = 

24 Cri LJ 757 (DB). 

(10) Sections 172 and 162 do not ap¬ 
ply to the Calcutta police and there is 
nothing in Calcutta Police Act relating 
to any confidential diary which cannot 
be reached by any parly in a criminal 
case. AIR 1929 Ca! 257 (257) = 30 Cri 
LJ 577 

[See also AIR 1940 Cal 97 (103) = 41 
Cri LJ 329 (DB).] 

(11) The special law for investigation 
in the Presidency Town of Calcutta 
barring the application of Section 162 
and 172, does not amount to discrimina¬ 
tory law and do not constitute a contra¬ 
vention of Article 14 of the Constitution 
of India. AIR 1955 Cal 138 (140) = 19.55 
Cri LJ 752 (DB). 

(12) Panchanamas may be read by 
witnesses while under examination to re¬ 
fresh their memory. AIR 1933 Sind 220 
(222) = 34 Cri LJ 848 (DB). 

(13) The failure of police-officers to 
keep a diary lays the evidence of the 
police-officers open to adverse criticism 
and may diminish its value, but it does 


not make that evidence inadmissible. AIR 
1947 PC 75 (77) = ILR (1948) 1 Cal 

179 = 74 Ind App 80 = 48 Cri LJ 679 
•* AIR 1955 Nag 121 (125) = ILR (1954) 
Nag 922 = 1955 Cri LJ 819. 

[See also AIR 1960 Ajmer 44 (45) « 
51 Cri LJ 1301.] 

2. ‘‘Day by day.” — (1) Police-officers 
are required to enter proceedings in a 
diary from day to day. AIR 1935 Lah 
230 (243) = 35 Cri LJ 1180 (DB). 

(2) Delay In making entry may throw 
suspicion on the diary. AIR 1935 Nag 69 
(75) (DB). 

3. -Contents of a diary. — (1) The sec¬ 
tion does not contain an exhaustive list 
of the matters which may, with pro¬ 
priety, be entered in the diary. (1897) 19 
All 390 (414) (FB). 

(2) Case diary containing the confi¬ 
dential communications or reports are 
privileged but not statements of wit- 

• nesses recorded during police investiga¬ 
tion or other official matters contained 
therein such as site plan prepared during 
the investigation. AIR 1965 All 494 (49.^^ 
» 1964 All LJ 950 = 1965 (2) Cr LJ 

4,52. 

(3) Impression gathered or circums¬ 
tances ascertained by police officer at 
spot are not required to be entered in 
general diary but in the diary to be 
maintained under Section 172 — They 
are not relevant facts under Section 35, 
Evidence Act, and hence not admissible 
in evidence. AIR 1966 All 222 (223, 224) 
= 1966 Cri LJ 498 = 1964 All WR (HO 
579. 

4. Admissibility of a diary In evidence. 

— (1) Entries in diary are only notes of 
secondary evidence of witnesses. 1900 AU 
WN 130 (131) (DB). 

(2) Entries in police diaries cannot be 
used either as substantive or as corrobo¬ 
rative evidence in the case. AIR 1983 
Hvd 145 (153) = ILR (1951) Hyd 895 = 
1953 Cri LJ 785 ** AIR 1953 Pepsu 66 
(73) = 3 Pepsu LR 90 =« 1953 Cri LJ 
884 (DB) ** AIR 1952 Him Pra 81 (92) 
=:= 1952 Cri LJ 1720. (AIR 1917 PC 25 =* 
18 Cri LJ 471 and 19 All 390 (FB). 
Relied on.) ** AIR 1952 Orissa 37 (42| 
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Section 172 Note 4 (contd.) 

(DB) •• AIR 1933 PC 124 (132) = 34 

Cri LJ 322. 

(3) Entries in Police Case diary cannot 
be accepted as evidence — Particulars 
have to be established by evidence — 
Entry giving the date on which certain 
witness was examined by the police offl* 
cer in the course of investigation — The 
date must be deposed to as the date on 
which such examination took place by 
the Police Officer concerned. AIR 19(57 
Manipur 11 (16) = 1967 Cri LJ 1023. 

(4) Entries in diary cannot be read to 

the jury. (1900)' 27 Cal 295 (305) (DB). 

(5) The Court cannot look into entries 

in diary and take the facts and state- 
ments written therein as materials which 
would help it to come to a finding on 
the evidence in the case. (1912) 13 Cri 

LJ 905 (909) (SB) (Cal) •* (1911) 15 

Cal WN 47n (47n) (DB) *• AIR 1926 

Lah 54 (59) = 26 Cri LJ 1308 (DB) ** 
AIR 1928 Lah 820 (823) = 29 Cri LJ 
493 (DB). 

(6) To re.iect the story of the defence 

on the ground that it is nowhere men¬ 
tioned in the diary, is an improper u.se 
thereof. AIR 1926 Lah 485 (486) = 27 

Cri LJ 572 (DB) •* 1883 All WN 37 

(37). 

(7) What the Court can do is to dis¬ 

cover out of the diary any matter that 
is important and then by calling for the 
necessary witnesses or document.* f'* 
have that matter properly proved in evi¬ 
dence. (1906) 3 Cri LJ 408 (408, 409) 

(DB) (Cal) •• AIR 1933 Pat 440 (441) 

= 34 Cri LJ 948 *• AIR 1927 Oudh 64 
(65) = 28 Cri LJ 134 (DB). 

(8) The absence of a statement in the 
case diary is not in itself evidence that 
such a statement was not made. The pro¬ 
per wdy to prove an omission is to ques¬ 
tion the police-offichr who wrote the 
diary. If he is unable to say that a parti¬ 
cular statement was not made to him, 
ajQbi omission capnot be proved by filing 
the case diary. AIR 1942 Mad 288 (289) 
= 43 Cri LJ 582 •• AIR 1942 Mad 58 
(60) (DB). 

(9) Consent cannot: legalise the use of 
diaries as evidence, AIR 1925 Oudh 1 
(8) = 26 Cri LJrt49. 

[See also AIR 1946 Pat 127 (127) 

(DB).3 

(10) Where the accused seeks to show 
that a Witness has made a statement in 
Court which is Contrary to what he has 
told a' police-officer, proper way of con¬ 
tradicting hiim is to ask police-officer 
wh^ Hb is in the witness box^ about it 
and tb permit. If necessary, • the filing of 
such portions of the record in the case 
diary as -wiU support the police-oiTicer's 
ttatemfint. AIR 1942 Mad 68 (60) (DB);- 

(lA). Wlben a>dlai 9 was referred, to bv 
0^ Magistrate as cocroborative • evidence., 
^t there >waa legal : evidence • to help him 
to come to the same finding, the High 


Court declined to interfere. AIR 1948 Cal 
16 (18) == 48 Cri LJ .351 (DB) AIR 
1915 Mad 11 (11) = 15 Cri LJ 256 •• 
AIR 1925 Pal 165 (167) = 23' '*Cri LJ 

1266. 

[See AIR 1917 PC 25 (28, 30) =, 18 
Cri LJ 471. (In this case their Lordships 
of the Privy Council declined to inter¬ 
fere because substantial justice had been 
done.)] 

(12) There is no objection to such en¬ 
tries being used against the police-officer 
himself e. g., in a case against him under 
Section 211 of the Penal Code. But in 
such a case where only portions of the 
diary were placed in evidence, the police- 
officer was held entitled to place other 
portions which explained those which 
were admitted. (1967) 8 Suth WR (Cr> 
87 (90) (DB). 

(13) A police-officer charged with an 
offence cannot use as evidence in his 
favour any entries made by him in a 
special diary. (1883) 6 All 42 (44). 

(14) An entry in a police diary made 
by the police officer for his own benefit 
even if admissible should not always be 
taken without scanning, other circums¬ 
tances have to be considered along with 
the entry. AIR 1956 Assam 170 (173) — 
1966 Cri LJ 1283 (DB). 

(15) A police diary could be referred 
to by prosecution, not to substantiate the 
offence against the accused, but to see 
whether a witness has turned hostile. 
AIR 191» Pat 459 (459) = 19 Cri LJ ,512 
(DB). 

(16) Whether the record of a state¬ 

ment be proved and used under Section 
162 or used under Section 172, sub-sec¬ 
tion (2), without being proved." it is 
necessary for the Court to be astute and 
avoid using it otherwise than as provided 
bv law. AIR 1933 Pat 589 (595) = 35 

Cri LJ 379 (DB). 

(17) Entries in the general diary 
should be proved bv calling the writer to 
state orally the particulars recorded in 
each entry and then produfeing the gene¬ 
ral diary in corroboration of his oral 
evidence. They differ in no respect from 
any other record in writing of a state¬ 
ment or event. AIR 1941 Rang 209 (212) 
* 43 Cri LJ 167 (DB). 

(18) A Police diaj^.V ^may be an ofTicial 
document, and the ' entries therein are 
worth what they are but they cannot 
surely be accepted to be absolutely cor¬ 
rect for all purposes, in the absence of 
any definite* proof. AIR 1956 Assam 170 
(173) = 1956 Cri LJ 1283 (DB). 

6. Inspection by accused. — (1) This 
section provides that neither the accused 
nor his agent is entitled to See the diary 
m^teiy because if is referfed to by the 
Court. AIR 1952 Mad 535 (5S8) 1952 

Cri LJ’1160 •• (1897) 20 Mad 189 (204> 
(FB) •• AIR 1968 All ! (7) » 1958 Cri 
LJ L *• AIR 1936 Rang 370 (373) « 13 
Rang 570 » 36 Cri LJ 1487 (FB). 
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Seelion 172 — Note 5 (conW.) 

(2) Cose diary not available to accused 

persons, and so also to litigants in civil 
cases. Bar imposed by Section 162 ap¬ 
plies only to ihat enquiry or trial result¬ 
ing from that investigation. AIR 1965 All 
494 (4951 = 1964 All LJ 9.50 = tl96.5» 

2 Cri LJ 452. 

(3) It is the Court and not the ac- 

rused or his agent that can use the 

special diary for the purpose of contra 
dieting the police-officer who prepared it. 
(1897) 19 All 390 (394) (FB). 

(41 The Court cannot delegate this 
power to the counsel for the defence. 
AIR 1933 Lah 498 (500) = 34 Cri LJ 

464 (DB). 

(5) The accused's right to see the 

police diary will arise only, if the diary 
is used by police-officer to refresh hi.s 
memory or by Court to contradict the 
polire-ofTicer. (1882) 8 Cal 154 (157) 

(DB) ** AIR 1935 Rang 370 (373) = 13 

Rang 570 = 36 Cri LJ 1487 (FB) *• 

AIR 1915 Mad 11 (11) = 15 Cri LJ 256 
(256) air 1931 Pat 150 (151) = 32 
Cri LJ 638 (DB). 

(6) If the diary is used by the police- 
officer to refresh his memory. Section 
161. Evidence Act will apply and the ad¬ 
verse party must be shown the entj-y 
and he may cross-examine the witness 
on it. (1906} 4 Cri LJ 79 (82) = 33 Cal 
1023 (DB). 

(7) The defence is entitled to an ins¬ 

pection of onlv that portion of the diary 
from which the witness refreshed his 
ineinorv and not the entire diary. AIR 
1922 Pat 562 (562) == 23 Cri LJ 591 
(DB) ** (1897) 19 All 390 (393, 394) 

(FB) *♦ (1882) 8 Cal 739 .^(744) (DB) 
(Cal). 

(8) If the accused does not exercise his 

right as soon as the witness refreshes 
his memory he does not continue to re¬ 
tain it during the whole of the subse¬ 
quent examination of the witness. (1882) 
8 Cal 739 (744) (DB) (Cal). ** 

(9) Although the defence counsel is 
not entitled as of right to see the case 
diary, there is no prohibition against 
Court permitting in its discretion the 
defence counsel to see portions of the 
police diary which the Cou/t considers 
that in the interests of justice he should 
see and use in the defence of the case. 
AIR 1953 Mad 179 (182) = ILR (1953) 
Mad 284 = 1953 Cri LJ 424 (DB). 

(10) Copies of statements entered in a 
diary cannot, as a matter of course, be 
granted to accused. AIR 1936 Lah 359 
(,360) = 38 Cri LJ 246 ♦* (1894) 16 All 
207 (208) (DB). 

(11) The sole right conceded to the 
accused by the Legislature is the limited 
right of inspection and not to have co¬ 
pies. (1897) 19 All 390 (406) (FB). 

(!2) The accused cannot be prejudiced 
if no diary is maintained. AIR 1931 Pat 
150 (151) = 32 Cri LJ 638 (DB). 


(13) The diaries should be liable to be 

inspected as well as called for by the 
parly who desires their inspection in 
any enquiry or trial, civil or criminal, 
wherein that party is not the accused. 
AIR 1936 Lah 359 (360) = 38 Cri LJ 
246 AIR 1957 Raj 185 (189) - ILR 

(1957) 7 Raj 693. 

(14) The police diary is a privileged 

document coming under Section 123, Evi¬ 
dence Act. AIR 1936 Lah 359 (360) - 

38 Cri LJ 246. 

[See however AIR 1940 Lah 217 (224) 
= 41 Cri LJ 667 (DB). (Diary of con¬ 
stable shadowing movements of suspect 
does not relate to affairs of Slate.)] 

(15) Section 172 does not apply to the 

statements of .persons recorded and are ^ 
not privileged. AIR 1933 Nag 4 (5) = * 

28 Nag LR 291 .= 34 Cri LJ 127 ** AIR 
1928 Lah 257 (258) = 9 Lah 389 = 29 
Cri- LJ 348 (DB) ** AIR 1927 Cal 644 
(644) = 28 Cri LJ 805 (DB). 

6, Use of the diary. — (1) The diary 
cannot be used for an.Ylhing other than 
to assist the presiding Judge in the in¬ 
quiry or trial. AIR 1952 Mad 586 (587) 

= 1952 Cri LJ 1240 (DB) •* AIR 1935 
Cal 234 (235) = 1955 Cri LJ 752 (DB) 
•* AIR 1926 Pat 20 (23) = 27 Cri LJ 
362 (DB) •• AIR 1928 All 25 (28) = 29 
Cri LJ 26 (DB). 

[See also AIR 1953 Punj 149 (154) =* 

1953 Cri LJ 1018. (Application under 
Section 561-A for quashing proceedings 
of lower Court made- at early stage of 
proceeding — High Court is entitled to 
look into police diaries.)] 

(2) A judge is in error in making use 
of the police diaries at all in his judg 
ment and in seeking conHrmation of his 
opinion on the question of appreciation 
of evidence from statements contained in 
those diaries. AIR 1954 SC 51 (60) ^ 

1954 Cri LJ 338 » 1954 SCR 476. 

(3) The diary can be used for the sug¬ 
gestion of questions to witnesses when 
the Court considers there is reasonalile 
ground for so doing. ILR (1947) Kar 301 
(309) (DB) *♦ AIR 1917 PC 25 (28) => 
18 Cri LJ 471. 

(4) The diarv mijfht be used to sug¬ 

gest means for further elucidating; bv 
legal evidence, points that need clearing 
up. AIR 1953 Hyd 145 (153) = ILR 
(1951) Hvd 895 = 1953 Cri LJ 785 ** 
AIR 1952 Orissa 37 (42) (DB) •• ILR 
(1947) Kar 301 (309) (DB) *♦ AIR 1944 
Cal 243 (244) = 46 Cri LJ 28 (DB) •* 

AIR 1942 Pat 90 (94) =» 43 Cri LJ 36 

(DB) *• AIR 1926 Lah 54 (59) = 26 Cn 
LJ 1308 (DB) •* AIR 1969 Cal 461 (456) 

= 1969 Cri LJ 1120 = 73 Cal WN 

547. , 

“(6) It is the duty of the Judge to bring 
on record by evidence any material facts 
that may come to his knowledge and it 
is for that purpose he can and should 
use the diary. AIR 1928 All 25 (28) — 

29 Cri LJ 26 (DB), 
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Section 172 — NoW 6 (conid.) 

(6) It is a mistake lo exclude super¬ 
vision notes from police diaries sent td 
the Courts. The note§ cannot of course 
be used as evidence any more than can 
the diaries of the investigatinc officer 
nhimself; but i they usually make these 
diaries more inlelligible and more uselul 
as aid in inquiries and trials. AIR 1038 
■pat 290 (294, 295)= ,39 Cri LJ 635 (DB). 


(7) The Court may use the diary as 
containing indications of sources and 
lines of enquiry and as suggesting names 
of persons whose evidence may be mate¬ 
rial for the purpose of doing justice. 
(1897) 19 All 390 (395) (FB) *• AIR 1935 
Rang 370 (373) = 3 Rang 570 = 36 Cri 
LJ 1487 (FB) ♦* AIR 1930 Lah 318 (319, 
320) = 31 Cri LJ 343. 

(8) The object of sub-s. (2) is to enable 
the Court to direct the police-officer Jo 
refresh his memory from notes made by 
him in the course of his investigation or 
to question him as to contradictions. If 
used for such a purpose, the provisions 
of Sections 145 and 161 of the Evidence 
Act, shall apply. AIR 1926 Lah 54 (59) 
= 26 .Cri LJ i308 (DB) (1897) 19 All 
390 (393) (FB). 

(9) The Judge can refer to the diary 
even after delivery of a verdict bv lh«' 
jury or of the opinions bv the assessor.s. 
AIR 1929 Cal 57 (58) = 30 Cri LJ 4.35 
(DB). 

(10) The power given to the Court 
under Section 172 should be sparingly 
exercised. 1929 Mad WN 587 (591) (DB), 

(11) The Court can make use of the 

police diary of the counter case in 
manner laid down in sub-section (2) of 
the section. AIR 1944 Cal 243 (244) = 

46 Cri LJ 28 (DB). 

(12) Section 172 does not give a Crimi¬ 
nal Court an- unfettered right to make 
use of a case diary. The words “if the 
Court uses them .... as the case mnv 
be, shall appl.y" show that without con¬ 
fronting the police officer who had pre¬ 
pared the case diary,in terms of Section 
161 of the Evidence Act, the case' diary 
cannot be used. AIR 1958 All 1 (7) = 
1958 Cri LJ 1. 


(13) A party desiring to use, for pur¬ 
poses of corroboration or contradiction, 
the statement of a witness recorded bv a 
police officer during the investigation of 
a crime, or the site plan or any other 
document prepared during the police in¬ 
vestigation, or any fact noted in the case 
dia^, has to apply to the Superintendent 
of Police foe a copy of such statement, 
dbcuhnent or entry. If a certified copy is 
flinifShed, that copy- can be ffled in the 
^a^l 'AlR 1965 All 494 (496) = 1964 All 
:iJ, 1?65 (2) Cri U 45?. 

MfiguWate jcan look into the case 
as aid* in ' framing charge though 
AOtji|or founding the charge. AIR 1064 
Car (^9 ,64);. = 1964 (1) Cri LJ 184. 


(15) Final report bv police — Report 
disclosing offence — i\Iaglslrale can look 
into police diaries but cannot take 
cognizance of offence upon police diaries 
alone, indepcndentlv of final report. .AIR 
1962. Cal 135 (143. 144)= 1962 (1) Cri LJ 
285 = 66 Cal WN 697 (FB). (Cri Revn. 
No. 226 of 1960. D/- 12-9-1960 (Cal) and 
obiler observations in AIR 1941 Cal 263, 
Overruled; Per S. K. Sen, NorK. Sen and 
Amaresh Rov, JJ.; Bhattacharya and D. 
N. Das Gupta, JJ.. contra.) 

7. Refreshing momOr.y. — (1) Persons 
other than police-officers cannot use it 
for the purpose of refreshing their me¬ 
mory. (1897) 19 AH 390 (394) (FB). 

(2) The accused canqot insist on the 
police-officer’s referring lo his diarv Jo 
refresh his memory. (1882) 8 Cal l.')4 
(156) (DB) AIR 1932 Lah 103 (112) 
= 33 Cri LJ 97 (DB). 

(3) It was held in proceedings under 
Section 110 that though it may be wilh- 

'in the right of police-officers not to re¬ 
fer to’ a dlarv, the accused was neverthe¬ 
less entitled to the benefit of the wil- 
ncss's refusal to disclose the source of 
his information. AIR 1925 Pat 131 (132) 
= 26 Cri LJ 738. 

(4) A Court can compel the police-offi¬ 
cer to refresh his memory. AIR 1921 All 
86 (86) = 23 Cri LJ 14.3 (DB) ** 1956 
All LJ 833 (835) ** AIR 1942 Lah 89 
(91) = 43 Cri LJ 588 (DB) »• AIR 1924 
Pat 829 (830). 

[But see (1926) 95 Ind Cas 277 (280) 

= 27 Cri LJ 757 (Nagi.] 

(6) Even if a Magistrate is held to 
exercise judicial functions in taking 
cognizance of a case, that is no bar -to 
his taking cognizance of • case on second 
thought after having accepted the final 
report once. 1968 AH LJ 768 (769). 

(Police report and protest applications 
bv parties before Court — Court held 
took cognizance under Cls. (b) and (c) 
of Section 190 (1).) 

(6) A Judge Is not bound to compel a 
witness to refresh his memory. (1882) 8 
Cal 739 (745) (DB). 

8. “May send for the police diaries.” ^ 

(l)'The order, for the production of Ihe 
diaries must be made w and confined to 
each particular case. (1887) 19 All 3Q0 
(415) (FB) *• 1894 All WN 181 (181) 

(DB). 

(2) Police diaries not being ‘evidence in 
the case, a Court is not empov^ered to 
draw any presumption for ort against the 
prisoner from non-production thereof. 
1894 All WN 181 (18ip^ (DB): 

(3) To say that in ever.v murder case, 
Court must' scrutinise the police diary 
and make a list of witnesses whom the 

i prosecutor must examine is virtually to 
.suggest that the Court should itself. take 
the role of a prosecutor. AIR 1965 SC 
;3I28 1332, S33) = (1964) 3 SOB 397 = 
1965 (1) Cri LnI 350. 
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police-officer. — (1) Every investigation under this Chapter 

shall be completed without unnecessary delay, and, as soon as it is com*pleted. 
the officer t in charge of the police-station shall— 

(a) forward to a Magistrate [ empowered to take cognizance of the oflFence 

on a police-report a report, in the form prescribed by the *’§[State Gov- 

names of the parties, the nature of the 
information and the names of the persons who appear to be acquainted 
with the circumstances of the case; and stating whether the accused 
(it arrested) has been forwarded in custody or has been released on 
his bond, and, if so, whether with or without sureties, and 

(b) communicate, in such, manner as may be prescribed®!: by the ®§[State 

Government], the action taken by him to the person, if any, by whom 

the information relating to the commission of the offence was first 
given.] 


(2) Wliere a superior officer of police has been appointed under Section 158. 
the report shall, in any cases in which the "§[State Government] by general or 
special order so directs, be submitted through that officer, and he may, pending 

e orders of the Magistrate, direct the officer in charge of the police-station to 
make further investigation. 


Section 172 — Note 8 (contdO 

(4) Under Section 167 investiffatinc 
oflicer hns to submit copy of entries in 
<liniv contcmplaled by Seclton 172 (1) 
— Copy of statements recorded under 
S(*<-tlon 161 need not be forwarded. 
(196;^) 1 Andh LT 406 (412) (DB). 

f). Provisions under other Acts. — (If. 
Tliero is no i)rovision in the Sea Cu.sloms 
Ac t siniilnr to the provision in Sectitin 
172 under which a police ofTIcer is rc- 
ifuircd to maintain a diary relating to 
the steps taken by him in the investiga¬ 
tion and the need for sending copies of 
the diarie.s to the criminal Court. 69 Bom 
LR 421 (441) = ILR (1969) Bom 439 
(DH). 

10. Obligation to maintain case diaries. 

^— (1) Section 172 does not apply to an 
inquiry or investigation started under 
Section 174. Though under sub-rule (.5) 
of Rule 225 in Chapter VI of the Bom¬ 
bay Police Manual, case diaries in regu¬ 
lar investigations as also case diaries in 
inquiries under Section 174, Cr. P. ^ Code 
have been placed on the same footing 
.and the sub-rule says that case diaries 
should be maintained in both cases, the 
provisions in the Police Manual do not 
have the force of a statute. AIR 1968 
Bom 127 (146, l'47) = 1968 Cri LJ 453 
= 68 Bom LR 941 = 1067 Mah LJ 25 
(DB). (Overruled on another point in 
AIR 1969 Bom 294 (FB). 

(2) Where a Police, Officer suspects 
the commission of a cognizable offence, 
the proper provision for taking action is 
Section 156 or 157. As both these sec¬ 
tions are in Chapter 14 of the Cr. P. C., 
an investigation done thereunder would 
be covered by Section 172. AIR 1966 
All 222 1224) = 1964 All WR (HC) 579 
= 1964 All Cr R 425 = ILR (1965) 1 
All 298 = 1966 Cri LJ 498 


SECTION 173 — SYNOPSIS 

1. Scope and object. 

2. “Every Investigation under thU 

chapter." 

3. **As soon as It is completed." 

4. "The officer in charge of the police- 

station shall." 

4A. Police reports and other reports 
under S. 173. 

6. Report, to whom to be sent. 

6. What the report should contain. 

7. How the report can be used. 

8. Right of accused to copy ^ of report. 

8A. Use of additional evidence after 
submission of report or charge- 
sheet. 

9. Penalty for submltllng an Incorrect 

or false report. 

10. Nature of order by Magistrate strik¬ 

ing off case reported by police. 

lOA. Action by Magistrate on final re¬ 
port. 

11. Discharge of accused — Sub-section 

(3). 

12. Applicability of section to proceed¬ 

ings for offences under Acts other 
than Penal Code. 

13. Nature of proceedings under the sec¬ 

tion. 

1. Scope and object. — (1) Section 157 
provides for a police-report as to infor¬ 
mation received about an * offence, but 
before it is investigated. This section 
provides for a final report after comple¬ 
tion of the investigation and showing the 
results of such investigation; AIR 1952 
Him Pra 81 (87) = 1952 Cri LJ 1720 •• 

4 Low Bur Rul 137 (137, 138) = 1 Cri 

LJ 414 ** (1904) 1 Cri LJ 539 (540) 
1904 Upp Bur Rul (1st Qr Cr PC) 4. 
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(3) Whenever it appears from a report forwarded under this section that the 
accused has been released on his bond> the Magistrate shall make such order for 
the discharge of such bond or otherwise as he thinks fit. 

, §[ (4) After forwarding a report under this section, the officer in charge of the 
police station shall, Ijefore the commencement of the inquiry or trial, furnish or 
cause to be furnished to the accused, free of cost, a copy of the report forwarded 
under sub-sec, (1) and of the first information report recorded under Section 154 
and of all other documents*! or relevant extracts thereof, on which the prosecution 
proposes to rely, including the statements and confessions, if any, recorded under 
Section 164 and the statements recorded under sub-section (3) of Section 161 of 
all the persons whom the prosecution proposes to examine as its witnesses; 

(5) Notwithstanding anything contained in sub-section (4), if the police-officer 
is of opinion that any part of any statement recorded, under sub-section (3) of 
Section 161 is not relevant to the subject-matter of the inquiry or trial or that its 
disclosure to the accused is not essential in the interests of justice and is inexpe¬ 
dient in the public interests, he shall exclude such part from the copy of the 
statement furnished to the accused and in such a case, he shall make a report to 
the Magistrate stating his reasons for excluding such part; 


Section 173 — Note 1 (could.) 

[See also AIR 1952 Him Pra 68 (71) - 
1952 Cri LJ 1495.1 

(2) The practice of submitting a number 
of incomplete challans before a complete 
challan is forwarded to the Magistrate and 
Magistrate commencing in<|uii’v or trial 
on foot of the incomplete challans and 
recording prosecution, evidence piecemeal 
as the names of wilriesse.s are disclosed 
in instalments in the various incomplete 
chall.ans is against law as the section con¬ 
templates one police report and that when 
the investigation is completed- AIR 19r)2 
Him Pra 81 (87 1 = 1952 Cri LJ 1720 ** 
AIR 1952 Him Pra 68 (71) = 1952 Cri LJ 
1495. 

(3) Though the incomplete challan 
has been held not be a police report 
within the meaning of this section, it was 
held to fall under Sec. 190 (1) (b) and it 
was held that the Magistrate was entitled 
to take cognizance of the case on such 
report. AIR 1952 Him Pra 81 (87)= 1952 
Cri LJ 1720 ** AIR 1956 All 525 (Pr 8) -- 
1956 Cri LJ 1037 (DB). 

(4) Magistrate's failure to take cogni¬ 
zance of the offence on the earlier re¬ 
port docs not prevent his taking cogni¬ 
zance On the subsequent report. AIR 1956 
All 525 (Pr 7) = 1956 Cri LJ 1037 (DB). 

(5) It is only when the final rept^rt as 
contemplated under Sec. 173 it will be 
clear whether an offence has been com¬ 
mitted or not. Till then, the Magistrate 
does not take cognizance. AIR 1956 Mad 
392 (Prs 3, 4, 6) = 1966 Cri LJ 1000 (2). 

[See also AIR 1957 Cal 379 (Prs 6. 8, 
9. 11) = 1967 Cri LJ 713.]- 

(6) ^ill the Anal report under ihN sec¬ 
tion is made the investigation must be 
deemed, to be pending and an informant 
cannot be pj^osecuted under Section 211 
of tlie Penal Code. AIR 1915 Bom 80 
(81) » 16,pri I T 161 (P^). 

(7) The accused ga%-e ffrst information 
to police- that a ’particular article was 
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stolen from his shop and gave the names 
of the two complainants as suspected per¬ 
sons. The police applied to the Magis¬ 
trate, for permission to keep the investi¬ 
gation on dormant file as they were un¬ 
able to trace the offenders. The com¬ 
plainants thereupon filed a complaint 
against the accused under Section 500, 
Penal Code. It was held that the com¬ 
plaint could be entertained before the 
finai report of the police is submitted 
under Section 173, Criminal P. C. AIR 
195.5 Snu 19 (20) = 1955 Cri LJ 2.59 
(DB). 

(8) The final report under this section 
Is to be sent in the form prescribed by 
the Slate Government. .Where the ac¬ 
cused is sent up for trial the form of the 
report in some Slates is called the charge 
sheet. The report sent when the accused 
is not sent up is called the '‘final re¬ 
port” or “referred charge sheet." AIR 
1932 Pat 72 (76) = 33 Cri LJ 349 *• 
(1897) 20 Mad 189 (194, 198, 205) (FB) 
•• AIR 1932 Mad 673 (675) = 33 Cri LJ 
785 ** AIR 1970 Pat 159 (161) •* ILR 
(1962) Andh Pra 775 = 1963 (1) Cr LJ 
108 (108, 109). 

(9) A distinction is made between a 
charge sheet and a report under this sec¬ 
tion. According to it column 6 of the 
charge sheet contains the substance of 
the statements of the witnesses made be¬ 
fore the police and this is not required 
to be stated in a report under this sec¬ 
tion. AIR 1961 Mys 106 "(107) = ILR 
(1951) M.ys 430 == 52 Cri LJ 1211 (DB). 

(10) - A Report under Section 173 is not 
a complaint, AIR 1956 Bom 414 (415> = 
1956 Cri LJ 721 (DB) •* AIR 1962 Raj 
I (2) = 1961 Ra.i LW 498 = 1962 fl) 
Cri LJ 80 (DB) •* AIR 1960 Raj 150 
(151) = 1960 Cri LJ 853 => 1060 Rai 
LW 42. 

(11) No illegality is committed by an 
investigating i officer in submitting a 
charge-sheet after previouslv submitting 
a final report. AIR 1056 All 525 (Pr 0) 
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Provided that at the commencement of the inquiry or trial, the Magis¬ 
trate shall, after perusing the part so excluded and considering the repbit of 
the police officer, pass such orders as he thinks fit and if he so directs, a copy 
of the part so excluded or such portion thereof, as he tjiinks proper, shall be 
furnished to the accused,] ' * . 

[1882—S. 173; 1872^Ss. 125, 127; 1861—Ss. 153; 155.] t •' 

[®J Substituted for the original sub-section (1), by the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIII of 1923), Section 40. 

[f] By its Notifn. No. 577J dated 25-1-1956 as amended by No. 1384J dated 24-2- 
1958 issued under Section 1(2) of this Code, the State Government of West 
Bengal has extended Section 173 to the Commissioner of Police and the police 
in the towm of Calcutta: see Cal. Gaz., 9-2-1956, Pt. I, page 463 and Ibid 6-3-1958, 
Pt. I, page 640. 

It] Notwithstanding anything contained in Section 173, the officer in charge of police 
station shall forward his report under Section 173 of the Code to the Commis¬ 
sioner or such other officer as the Commissioner may 'direct in that behalf; see 
the Bombay Police Act, 1951 (XXII of 1951), Section 96 (1) (iii) (1-8-1951), 
Bom. Act LVI of 1959, Section 3 and Sch, Besides Greater Bombay, cities of Nagpur 
and Poona have Commissioners of Police appointed for them. 

[ 51 Sub-sections (4) and (5) were substituted for former "^ub-section (4) by the Code of 
Criminal Procedure (Amendment) Act, 1955 (XXVI of 1955), Section 23. (1-1-1956). 


t®f] For definition of ^‘document'’, see General Clauses Act (X of 1897), Sec. 3 (18). 

[®J] For form prescribed in Mysore State, see Mys. Gaz., 12-6-1969, Pt IV, S. 2-C (ii), 
p. 2839. 

[®§] Substituted for ‘Provincial Government’ by A. L. O. 1950. 


Section 173 — Note 1 (contd.) 

“ 1956 Cri LJ 1037 (DB). (AIR 1928 

Pat 586, Dissented from.) ** 1967 Mad 
LJ (Cri) 183 = 1966 Ker LJ 990 (991) 
*• (1966) 2 Mys LJ 520 (521) = 1966-8 

Law Rep 251 •* AIR 1963 Pat 268 (269, 
270) = 1963 (2) Cri LJ 42= 1963 BLJB 
787. 

(12) Even if it be held that the in¬ 
vestigating officer has no power to sub¬ 
mit a charge sheet after the flnai report 
and that the charge-sheet does not 
amount in law a report in writing of 
facts constituting an offence, it is un¬ 
doubtedly an information upon which 
the Magistrate can take cognizance of 
the offence. AIR 1956 All 526 (Pr 8) = 
1956 Cri LJ 1037 (DB). 

(13) There is nothing said in the Code 

as to when the investigation is to be con¬ 
sidered to have ended. If a poiice-officer 
after he lays a charge gets information, 
he can still investigate and lay further 
charge sheets. AIR 1952 Orissa 350 (350, 
351) = ILR (1952) Cut 104 = 1952 Cri 
LJ 1635 •* AIR 1949 All 599 (602) = 50 
Cri LJ 923 ** AIR 1946 Mad 602 (503) 

= ILR (1946) Mad 816 = 47 Cri LJ 993 
•* 1966-8 Law Rep 251 = (1966) 2 Mys 
LJ 520 (521). 

[See however AIR 1951 Rai 131 (132) 
= 52 Cri LJ 964 *• 1955-2 Mad LJ 316 
(318, 319).] 

(14) After the filing of the charge- 
sheet under Section 173, andt^the posting 
of the case for further cross-examination 
there can be no further investigation in¬ 
to the case by the Police. AIR 1956 Mad 


592 (Prs 1, 2) = ILR (1957) Mad 426 = 
1956 Cri LJ 1207 (2) •• AIR 1969 Cal 
316 (319, 320) = 1969 Cri LJ 723 •* 

AIR 1961 Tripura 8 (10, 11) = 1961 (1) 
Cri LJ 437. 

(15) Sections 170, 171 and'173 contem¬ 
plate a simultaneous action. The accused 
should be forwarded after the officer-in- 
charge of a police station comes to Ihe 
conclusion that there was sufficient evi¬ 
dence and also forward a report under 
Section 173. The Code thus contemplates 
filing of an additional or supplementary 
charge-sheet as is seen from cl. (2) of 
Section 173, under which a superior offi¬ 
cer can order a further investigation. 
AIR 1956 Orissa 129 (Pr 14) = ILR 
(1956) Cut 267 = 1956 Cri LJ 909 (DB). 

[But see AIR 1966 Madh Pra 135 (136) 
= 1960 Cri LJ 608 = 1960 MPLJ 241.] 

(16) Ordinarily there should be a sepa¬ 
rate challan for each case but the chal- 
lan cannot be thrown out or returned 
for amendment on this ground. Nor can 
the police withdraw the challan and file 
separate challans in such a case. AIR 
1961 Hyd 113 (115, 116) = ILR (1951) 
Hyd 352 = 52 Cri LJ 1376 (DB). 

(17) Where the offence is likely to j have 
been committed by one or the other of 
the two persons or both, it is tHe t^rac- 
tice of the police to submit a charge 
sheet against both whether as principal 
offenders or as one of them being an 
abettor or a conspirator, as the cas^ may 
be. AIR 1952 Him Pra and B 46 (48) = 
1952 Cri LJ ir28. b 

(18) The provisions'i of this section do 
not apply to a case^ under Secti 9 n 3 or 4 
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1923.— “ . . . . We think that the 

functions contemplated by Section 173 
should be exercised by the olFicer in 
charge only. We have considered the 
objections raised to Clause (b) which 
the Bill adds to Section 173 (1). On the 
whole, we are in favour of retaining it. 
But we have introduced the words ‘if 
any,’ to meet the case where there is 
no informant.’* — S. C. R, (18 of 1923). 

1955.— In respect of the amendment 
made by Act 26 of 1955, the Joint Com¬ 
mittee observe : “Clause 23 — The 

Committee are not in agreement with 
the provisions made in this clause and 
have consequently recast it. They consi¬ 
der that it is very necessary, in 
order to give the accused all possible 
help in defending himself, that he 
should be aware of all the statements, 
reports, confessions, etc., before the 
commencement of the trial. The Com¬ 
mittee also consider that supply of such 


Section 173 — Note 1 (contd.) 

of the Rajasthan Gambling Ordinance as 
the offence under these section is a non- 
cognizable offence. AIR 1958 Rai 108 (Pr 
10) = ILR (1957) 7 Rai 976 = 1958 Cri 
LJ 692 (DB). 

(19) There is no reason to restrict Sec¬ 
tion 190 (1) (b)' only to reports under 
Section 173. The information given to 
the magistrate under Section 153 (2) is 
as much a report as a report under Sec¬ 
tion 173 and the Magistrate is empower¬ 
ed to take cognizance on such a report 
under Section 190 (1) (b). AIR 1959 Raj 
191 (Pr 5) = ILR (1959) 9 Raj 86 =* 
1959 Cri LJ 1112. 

(20) Court has no power to issue 
summons to a person, to be present in 
Court and give his Anger prints in course 
of Police- investigation except under Sec¬ 
tion 5 Identiffcation of Prisoners Act. 
AIR 1970 Mad 85 (88). 

2. *'Every investigation under this 
chapter. — (1) The words “everv investi¬ 
gation under this chapter’* will include 
investigation started on information 
under Section 154, as well as investiga¬ 
tion into a non-cogmzable case under 
orders of the Court under Section 165, 
sub-section (2). AIR 1916 Bom 80 (80) « 
16 Cri LJ 161 (DB). 

[See also' AIR 1958 Puni 172 (Prs 6, 
7, 10) *= ILR (1957) Punj 2021 * 1958 
Cri LJ 683 ** AIR 1942 Cal 593 (597) = 
44 Cri LJ 145 (DB).J 

(2) The formation of the opinion, by 
the police, is the Anal step in the investi¬ 
gation, and that Anal step is to be take» 
only b.y the police and by no other auth, 
ority. Air 1966 SC 117 (123) ==1968 Cri 
LI n = .(1967) 3 SCR 668. 

(3) Section 173 requires the submission 
the Anal report by the police officer 

as soon as investigations. are completed. 


documents to the accused should be 
free of charge. It has also been provid¬ 
ed that if the police officer thinks that 
the disclosure to the ‘ accused of any 
part of any statement recorded under 
sub-section (3) of Section 161 is inex¬ 
pedient in the public interest and is 
not essential in the interests of justice, 
he may exclude such part from the 
copy of the statement furnished to the 
accused- But, in such a case, the police 
officer shall make a report to the Magis¬ 
trate drawing his attention to the parts 
so excluded. At the commencement of 
the inquiry or trial the Magistrate shall 
consider whether the police officer was 
justified in excluding the part from 
the copy supplied to the accused and 
he may, if he thinks fit. direct 

the part so excluded to be sup¬ 

plied to the accused.”— J- C. R- 
Gaz., Ind., 1954, Extra-, Pt- II-S. 2, 
page 419. ___ 

The report has to be forwarded to a 

Magistrate empowered to take cognizance 
of the offence on a police report. AIR 
1959 Bom 437 (Pr 5) = ILR (1959) 

Bom 1088 = 1959 Cri L Jour 1153 (DB). 

[See also 1969 Cri LJ 542 (546, 547) 

(Andh Pra) (DB).] 

(4) Magistrate on receipt of private 

complaint examining it and sending it 
to police for enquiry under Section 156 
( 3 ) — Police have to investigate into 
the case under Chap. XIV and submit 
report. AIR 1964 Mvs 129 (129) « 

1964 (2) Cri LJ 41 = (1963) 2 Mys LJ 
41. 

(5) Every investigation should on its 

completion, be followed by a final report 
under this section. Where the police 
after investigation into a non-cognizable 
case under Section 155, sub-section (2) 
filed a complaint instead of making a 
report under this section, it was held 
that the procedure was irregular though 
not a material irregularity vitiating the 
trial. AIR 1929 Mad 115 (117) = 30 

Cri L Jour 469. 

(6) An Investigation under Chap. XIV 
must lead up to a report under Sec. 173 
giving rise immediately to a liability in 
the police officer concerned to furnish 
copies of certain documents to the ac¬ 
cused and giving rise at the saijie 
time to a corresponding right in the ac¬ 
cused to get such copies. AIR 1968 Cal 
540 (542, 543) « 1968 Cri LJ 1411 =: 
ILR (1969) 2 Cal 161. 

(7) Report of police officer in non- 

cognizable case without order under Sec¬ 
tion 155 (2), does not come under Sec¬ 
tion 173, In ‘ such a case procedure 
under Section 252 and not Section 251-A 
Is to be followed. AIR 1959 Cal 640 
(Prs >6, 7) = 1959 Cri L Jour 1163 •• 

1968 All Cri R 368 1371) » 1068 All 
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LJ 765 (DB) •* (1-968) 70 Bom LR 757 
(764) = 1969 Mah LJ 199 ** AIR 1967 
Mad 390 (391) = (1967) 1 Mad LJ 108 
= (1967) Cr LJ 1525. (Decision so far 
as it holds the police report to be a 
complaint appears to be contrary to 
decision of Supreme Court in AIR 1965 
SC 1185.) ** 1963 Raj LW 212 (213) •* 
1902 (2) Cri LJ 719 (722) = (1962) 1 

Andh WR 195. (Offence under Section 
211 of Indian Penal Code.) ♦* AIR 1962 
Raj 94 (95) = 1962 (1) Cri LJ 467 = 

:961 Raj LW 515. 

[But see AIR 1969 All 123 (128) = 

1969 Cr LJ 354.] 

(8) Cofinizal)lc offence — Complainant 

examined on oath — Magistrate ordering 
police to institute case and report — 
Charge-sheet bv poli«je purporting to be 
a report under Section 173 — Case, 
ultimately committed — Cognizance held 
taken on complaint and not on police 
report AIR 1064 SC 1541 (1544) = 1064 

(2) Cri LJ 468 = (1964) 5 SCR 37 ** 

AIK 1967 Mad 390 = (1967) 1 Mad LJ 
108 = 1967 Cri LJ 1525. 

(9) The report under Section 173 is a 

report on the results of the investigation 
made under this chapter, i. e.. Chapter 
XIV which means an investigation made 
under Section 155 (2) or Section 156. 
The extension of Section 173 to the 
Calcutta Police without an extension of 
Section 156 is meaningless. AIR 1958 Cat 
324 (Prs 13, 16) = 1958 Cri L Jour 865 
(DB). (61 Cal WN 248, Overruled.) *♦ 

AIR 1958 Cal 341 (Prs 9, 10) = 1958 Cn 
L Jour 881 (DB). 

(10) See also following case. 1957 
BLJR 342 (344). (Offence under Sec. 47 
(a). Bihar and Orissa Excise Act (2 of 
1915) — State Government, authorising 
under Section 7 (2) (d), officer not below 
rank of officer in charge of police station 
to exercise powers of Excise Officer — 
Officer in charge of police station can 
investigate into offence and make com¬ 
plaint or report on basis of which Magis¬ 
trate can take cognizance.) 

(11) Filing of charge-sheet and 
arresting accused can be said to be part 
of investigation. AIR 1969 Gu.j 362 (367) 
= 1969 Cri LJ 1503 = 10 Guj LR 1024 
(DB). 

(12) An illegal investigation does not 
affect the jurisdiction of the Court to try 
the case. AIR 1969 Guj 362 (368) = 
1969 Cri LJ 1503 = 10 Guj LR 1027 
(DB) *• 1969 Mad LW (Cri) 90 (97). 

(IS") Private complaint under Sec. 379, 
Penal Code Magistrate immediately 
examining the complainant — Police ask¬ 
ed to investigate and submit report — 
Police investigation held one under Sec¬ 
tion 202 and not under Section 156 (3) 
— Report by Police not one under Sec¬ 
tion 173. 1969 Cri LJ 1458 (1459) =» 
1969 Mad LW (Cri) 86. 


(14) .\ccu.sed charged with offences 
under Sections 147, 148 and 326 with Sec¬ 
tion 149, of Penal Code — At stage of 
C^ourt considering papers filed under Sec¬ 
tion 173, prosecution filing a Memo 
that, accused is also guilty under Sec¬ 
tion 307 of Penal Code and should be 
committed to Sessions Accused apply¬ 
ing to Court for examining witnesses’ — 
Order of Court committing accused to 
Sessions without examining witnesses 
held, violated Section 207-A. AIR 1967 
Mys 199 (199, 200) = 1967 Cri LJ 1534 
= (1967) 1 Mys LJ 387 (DB). ^ 

(16) Petition challenging legality of 
investigation and praying for re-investi¬ 
gation, submitted during examination of 
first prosecution witness — Not pre¬ 
mature. AIR 1961 Andh Pra 448 (450) 
= (1961) 1 Andh WR 163 == (1961) 2 

Cri LJ 605. 

(16) Police can file two charge sheets 
against same offender. 1963 (1) Cri LJ 
108 (108, 109) = ILR (1962) Andh Pra 
775. 

(17) Section 173 (4) applies only when 
investigation is made by a police officer 
and that too under Chapter XIV of the 
Code. AIR 1966 Bom 253 (257) = 67 
Bom LR 748 = 1966 Cr LJ 1395. 

(18) Sub-section (2) of Section- 251-A, 

Section 173 (2) and Section 540 co-exist 
supplementing each other. Under Sec¬ 
tion 251-A (2), Magistrate has to consi¬ 
der all documents referred to in < Sec¬ 
tion 173. AIR 1969 Cal 451 (456) = 

73 Cal WN 547 = 1969 Cri LJ 1120. 

(19) Submission of report under Sec¬ 
tion 173 both in respect of offence in¬ 
formed and of offence committed during 
investigation is not illegal. 1969 Mad 
LW (Cri) 90 (97). 

3. **As soon as 11 ,is completed'*. — (1) 
It is incumbent upon the investigating 
officer to complete his investigation with¬ 
out unnecessary delay. (1900) 2 Bom LR 
1092 (1094) (DB) •* AIR 1932 Lah 345 
(347) = 33 Cri L Jour 220 (DB) ** AIR 
1965 Tripura 27 (29) =* 1965 (2) Cri U 
139 ** AIR 1960 Tripura 8 (12) = 1960 
Cri LJ 404. 

(2) There is no justification whatever 
for an investigating officer to delay his 
final report under this section till the 
proceedings under Section 202 before the 
Magistrate terminate. AIR 1933 All 582 
(585) = 35 Cri L Jour 208 (J)B). 

(3) The fact that there was consider¬ 

able delay in the preparation of the 
report is not by itself a sufficient reason 
for discrediting the evidence against the 
accused. AIR 1944 Pat 211 (213) = 46 

Cri L Jour 129 (DB). 

(4) Filing of charge-sheet — Duty of 
Investigation Officer — He cannot fail 
to submit charge sheet on the ground 
that the evidence is insufficient to sus¬ 
tain a conviction. (*64) 30 Cut LT 43 
(48). 
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15) Inordinate delay in submitting 
police report under Section 173 con* 
demned — Investigation into criminal of¬ 
fences must always be free from any 
obiectionable features or infirmities 
which may lead to grievance of accused 
that investigation is carried oh unfairly 
or with any ulterior motive. AIR 1960 
SC 866 (870) « 1960 Grt LJ 1230 = 

(1960) 3 SCR 388. 

* » 

(6) In view of delay in investigation 
and filing charge-sheet by police, accused 
held entitled to reduction of sentence. 
AIR 1966' Tripura 8 (12) = 1960 Cri LJ 
404. 

(7) Where before filing a report the 
police had practicallv conducted the en¬ 
tire investigation, the report filed by the 
police amounted to a charge-sheet and 
not first information report. AIR 1961 
Ker 99 (103) = 1961 (1) Cri LJ 505 = 
1960 Ker LT 666 (FB). 

(8) Police not filing final report or 
charge-sheet against public servant for 
offence under Section 354, Penal Code, 

■ because of pendency of departmental en¬ 
quiry — Magistrate ordering accused to 
be put on trial on basis of case-diaries 
— Orders, though not illegal, was held 
to be improper and quashed. 1961 (2) 

Cri LJ 448 (453) = 1961 Andh LT 224. 

4. "The officer In charge of the police- 
s^lion shall’'. — (1) The duty of the 
police-officer is to "investigate” and find 
the real culprit and bring him to justice: 
he ought not to try to get a confession 
from the alleged offender. (1884) 6 All 
509 (542) (FB). 

fSee also AIR 1933 All 31 (37, 38) = 
34 Cri L Jour 489 (DB).] 

(2) The police-officer should not 

adjudicate on the guilt or innocence of 
the alleged offenders and especially in 
cases of rioting it is not the dutv of the 
police-officer to decide as to which of 
the parties was in the wrong. (1912) 13 

Cri L Jour 737 (738) = 1913 Pun Re 
(Cr) No. 2 (DB). 

(3) The final step in the investigation, 

viz., the formation of the opinion and 
filing a charge-sheet under Section 173 
is to be that of the officer in charge of 
the Police station. There is no provision 
permitting delegation thereof but only a 
provision entitling superior officers to 
supervise or paiticipate under Sec. 551. 
air 1965 SC 106 (201) « ILR (1956) 

PunJ 135 n. 1055 CH L Jour = 1955 
SCR U50. 

(4) The railway police can also submit 
a report to the Magistrate under this sec- 
Hon. AIK 1928 . Bom 162 (164) * 29 Cri 
L Join 551 (DB). 

(6) There cannot * be anv prejudice If 
the oflTicer who hud investigated the of¬ 
fence submits the challan under the 
sijgmture directly and not through the 
officer-in-charge of the police-station.. AIR 


1958 Tripura 1 (Pr 39) = 1958 Cr. L 
Jour 97. 

(6) Assistant Sub-lnsp''ctor in charge 
of police station in absence of oiib- 
Inspector who is ofTicer-in-charge, record 
ing F. I. R. and investigating it — Com¬ 
plaint of offence under Section 182, 
I. P, Code, filed bv him is valid. ILh 
(1963) Cut 790 (792). 

(7) A police officer entitled to irvesli- 
gate into offences under Suppression 
of Immoral Traffic in Women and Girls 
Act (1956), can make a report about the 
investigation made by him to a Magis¬ 
trate and the Magistrate can take cogni¬ 
zance of the offences on the basis of 
the reports. AIR 1969 Bom 285 (291) = 
70 Bom LR 778 = 1969 Cri LJ 1038. 

(8) A report submitted to the Magis¬ 

trate by a police officer having powers 
to investigate under Chap. XIV — Report 
not submitted by the officer in charge of 
the police station within whose jurisdic¬ 
tion offence was committed — Report is 
still a police report under Section 173 
AIR 1963 Cal 191 (193, 194) = (1963) 1 

Cri LJ 424 (DB). 

(9) Police have no right not to charge 
sheet particular person. AIR 1968 Bom 
400 (412) = 69 Bom LR 808 *= 1968 Cr 
LJ 1584 (DB). 

4A. Police reports and other report.^ 
und^r S®ction 173. — (1) All reports 

under Section 173, Criminal P. C.; are 
police reports but all police reports need 
not be reports under Section 173. Tlie 
report under Section 173 (1) is submit led 
by the police only after the investigation 
is' completed and not before. AIR 1966 
Andh Pra 377 (380) = (1966) 1 Andh 
WR 76 = 1966 Cri LJ 1377 (DB). 

(2) Expression "Police report" useq in 

Section 251-A means a formal charge- 
sheet or chaJan. containing accusation of 
a cognizable offence, submitted by a 
police officer after investigation, AIR 
1965 Him Pra 37 (39) = (1965) 2 Cri LJ 

99 •* AIR 1967 Cal 352 (354) = 1967 
Cri LJ 858. 

rSee also AIR 1965 Him Pra 37 (39, 
40) = (1965) 2 Cri LJ 99.] 

(3) Madras Prohibition Act (10 of 
1937), Chap. V and Section 48 — Investi¬ 
gation of Offences under the Act — Pro¬ 
visions in Chap. V are supplei^ntarv to 
those in Criminal P. C. — Keporl by 
police officer malcing investigation under 
the Prohibition Act is under Sec. 173. Cri¬ 
minal P. C. 1962 Mad LJ (Cri) 331 « 
(1962) 1 Mad LJ 434. 

(4) A police report or a charge-sheet 

under Section 173 do^s' not cp^isfitute a 
complaint of facts on the basts of which 
cognizance can be taken by the Nyaya 
Panchayat under Section 8*7 of the Bom¬ 
bay Village Panchayats Act. 1902 Nag 
LJ 130 (132) (Bom). . 

(5) Police submitting report after In¬ 
vestigation under Chapter XIV of the 
Code, in the form of a complaint 
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CompUint should be treated as equi¬ 
valent to police report under Sec. 173. 
AIR 1963 Cal 191 (193) = (1963) 1 Cri 

LJ 424 (DB). 

(5-A) Raid bv police with intention to 
detect cognizable offence under R. 131-B 
of Defence of India Rules — Submission 
of report by police for offence under Sec¬ 
tion 134, Customs Act — Pennission 
under Section 137, Customs Act obtain¬ 
ed — Magistrate can take cognizance — 
Report under Section 173 can be treated 
as complaint under Section 190 (1) (b). 
AIR 1970 Bom 225 (231, 232). 

(6) Charge sheet submitted by Police 
Officer in respect of an offence under 
Section 11 of Essential Commodities Act 
(1955) is a report in writing by a pub¬ 
lic servant even though it is a non-cogni- 
zable offence and no investigation had 
been specially ordered, 1962 (1) Cri LJ 
623 (625) (DB) (All) ** 1961 (1) Cri LJ 
644 (645) (Cal). 

(7) Bribe demanded by public servant 

— Trap laid with decoy — Demand 
made — Complaint then filed by decoy 

— Report filed after investigation under 
Chap. 14, Criminal P. C., is one under 
Section 173, Criminal P. C., only. 1969 
Mad LW (Cri) 90 (97). 

6. Report, to whom to be sent. — (1) 
The final report under this section should 
be sent to the Magistrate who is em¬ 
powered to take cognizance of the offence 
on a police-report as provided in Sec¬ 
tion 190, sub-section (1) (b). AIR 1928 
Pal 585 (586) =» 29 Cri L Jour 942. 

(2) Even with reference to offences 
which are exclusively triable by a fecial 
Judge under Section 7 (1) of the (Crimi¬ 
nal Law Amendment Act, 1952, the 
Magistrate who is empowered to t^e 
cognizance of the offence upon a police 
report has got iurisdiction to take action 
on a report submitted to him under Ais 
section, after completing the investiga¬ 
tion. AIR 1959 Bom 437 (Prs 8, 10) = 
TLR (1959) Bom 1088 = 1959 Cri L Jour 
1153 (DB). 

(3) On receipt of final report, the 
Magistrate should deal with it under the 
provisions of Section 204. He cannot, 
however, direct a further investigation 
and call for a fresh report. AIR 1932 
Lah 511" (612) = 33 Cri L Jour 912 •• 
AIR 1954 Kutch 26 (27) = 1954 Cri L 
Jour 1066 AIR 1932 Mad 673 (673) =* 
33 Cri L Jour 785. 

(4) The Magistrate cannot direct the 
police to prefer a charge-sheet against 
the accused. The police must be allow¬ 
ed to form their own opinion of a case 
when submitting their report and a 
Magistrate cannot ask them to change 
their opinion merely because he does not 
agree with them. AIR 1932 Mad 673 
(673) = 33 Cri L Jour 785 •* AIR 1956 
Assam 127 (2) (Pr 4) * 1956 Cri L Jour 
974 (2) •* AIR 1953 Assam 112 (112) = 


ILR (1952) 4 Assam 273 = 1953 Cri L 
Jour 797 (DB). 

CBut sec ILR (1957) Cut 377 (379). 
(AIR 1932 Pat 72, Foil.) ** AIR 1932 Pat 
72 (77) = 33 Cri L Jour 349 •* AIR 
1933 Pat 242 (244) 34 Cri L Jour 1198 

(DB). (Dissenting from AIR 1928 Pat 585 
= 29 Cri L Jour 942.) *• (1907) 7 Cri L 
Jour 414 (415) = 4 Low Bur Rul 137.1 

(5) Where on the police reporting that 
there is no case against the accused, the 
Sub-Divisional Magistrate orders the case 
to be struck off of the file but his 
order is set aside by the District Magis¬ 
trate, the order of the District Magis¬ 
trate is not ultra vires. Where in such 
a case, the District Magistrate takes 
cognizance of the offence under Sec¬ 
tion 190 (1) (c), it is not necessary for 
him to send the case back to the police 
for filing charge-sheet, AIR 1951 Rai 
146 (146) = 52 Cri L Jour 1174. 

See also under Section 190. ' 

(6) The power to order further pro¬ 

ceedings (if any) under this section can 
apply only to the offenc^ to which the 
report relates. The Magistrate has no 
power under the section to order pro¬ 

ceedings against the informant. (1904) 1 
Cri L Jour 539 (540) = 1904 Upp Bur 
Rul (1st Qr. P. C.) 4. 

(7) As to the power of a Magistrate 

who has accepted a report by the police 
that the case is false, to direct the 
police to charge-sheet the accused, subse¬ 
quently, see the following cases. AIR 

1941 Pat 395 (398) = 42 Cri L Jour 504 
•* AIR 1952 Pat 125 (Pr 3) = 1952 Cri 

L Jour 303 (1907) 6 Cri L Jour 34 

(36) (DB) (Cal). 

(8) When there is no police-report 
against a particular person the Magis¬ 
trate. unless he is empowered under Sec¬ 
tion 190, sub-section (1) (c), cannot issue 
a warrant against that person for being 
tried before him. (1911) 12 Cri L Jour 
92 (93) = 5 Sind LR 1 (DB). 

[See however ILR (1957) Puni 802 
(807).] 

(9) A defect or illegality in investiga¬ 
tion, however serious, has no .direct bear¬ 
ing on the competence of the procedure 
relating to cognizance or trial. In any 
case cognizance so taken is only in the 
nature of error in a proceeding antece¬ 
dent to the trial curable under Sec. 537. 
AIR 1958 Tripura i (Pr 39) = IPf.R Cri 
L Jour 97. 

(10) Even though an illegality' is « 
mitted by a Magisti:ate in calling foi a 
charge-sheet after the police submitted the 
final report, in the absence of proof^ of 
miscarriage of iustice thereby, neither 
the trial nor the result of the trial is 
vitiated when the case was tried by a 
competent Court. 1969 Cr LJ 1307 
(1309) = 35 Cut LT 381, 

(11) Cognizable offence — Magistrate 

taking cognizance on complaint by 
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police officer — Procedure not illegal — 
No preiudice to accused. AIR 1960 Ker 
315 (316, 317) = I960 Cri LJ 1334 = 
1960 Ker LT 271 (DB), 

6. What the report should contain. — 

(1) A report under this section includes 
both a “charge sheet" and a "referred 
charge sheet”, i. c., both a report charg¬ 
ing a person with an offence, and a 
report stating the case to be false. AIR 
1952 Pepsu 29 (30) = 3 Pepsu LR 184 
= 1952 Cri L Jour 482 (DBr*"** AIR 

1932 Mad 673 (675) »= 33 Cii L Jour 
785 •• 1967 (8) Guj LR 360 (353) (DB). 

(2) Where Police Officer concludes 
that investigation does not disclose ai^. 
offence, he has to submit a report in 
prescribed form asking for (A) or (B) or 
(C) summary as the case may be. 1967 

(8) Gu.i LR 350 (353)‘ (^:^B). 

(3) First Information Report disclosing 
a cognizable case against 6 persons — 
Police filing charge-sheet against one of 
them only — No summary regarding 
others submitted — Non-inclusion of 
certain eye-witnesses in the charge-sheet 
— Held, provisions contravened. 1967 
(8) Gui LR 350 (352) (DB). 

(4) The report should be sent in the 

form prescribed by the State Government. 
It should contain the names of the 
parties, the nature of the information 
received, names of persons who appear 
to be acquainted with the facts of the 
case and state whether the accused (if 
arrested) have been forwarded in custody 
or have been released on bail. (1897) 20 
Mad 189 (205) (FB) •* AIR 1930 Bom 
372 (372) = 31 Cri L Jour 1142 (DB) ** 
AIR 1924 Sind 71 (72) = 26 _Cri L Jour 
181 (FB) •• (1910) 11 Cri L Jour 145 

(146) = 37 Cal 49 (DB). 

(6) Where Investigating officer exa¬ 
mines witnesses and reduces their state¬ 
ments into writing, if he wishes to 
examine any one of them, he has to 
mention their names in the charge-sheet 
and supply the accused with a copy of 
their statements. ILR (1959) 2 Assam 

470 (472). 

« 

(6) Where the first report made by the 

police to the Magistrate, though called 
incomplete challan, contains all the parti¬ 
culars required by the section and a 
second report, called a supplementary 
challan, is fflOd subsequently, giving the 
names of certain witnesses who are mere¬ 
ly formal witzxesses, the first report is 
the ^ complete report as required by sub¬ 
section (^1) (a)< and is not vitiated by the 
mere fact that a supplementary challan 
is subseopently filed. AIR 1951 SC 441 
(442« 4481 1961 SGR 729 » 52 Cri L 

loor 1491. 

(7) Where instead of giving. the nature 
of the information and the facts constitu¬ 
te the offence, merely the sections of, 
the Penal Code were mentioned, it was 


held that the provisions of this section 
were not complied with. AIR 1930 Dom 
372 (373) = 31 Cri L Jour 1142 (DB) ** 
AIR 1955 Bhopal 20 (21) = 1955 Cri L 
Jour 1561. 

(8) Where the charge sheet merely 

referred to the first information report 
but did not conform to the provisions of 

Section 173 (1) (a), it was held that 

the Magistrate acted illegally in taking 
cognizance on such a defective charge- 
sheet. AIR 1952 Tripura 14 (15) = 1952 
Cri L Jour 1405. 

(9) Where the report not only refers 

to the first information report but also 

mentions that the information is found 
to be true upon investigation, the Magis¬ 
trate can take cognizance of the case 
upon it. AIR 1956 All 525 (527) == 1956 
Cri L Jour 1037 (DB). 

(10) It is not necessary to give the 

abstract of the evidence taken bv the 
police during the investigation. AIR 1930 
Mad 191 (191) == 31 Cri L Jour 387. 

(11) According to the undermentioned 

Mys6re case which makes a distinction 
between a charge sheet and a police 
report, the former contains, in its column 
6, the substance of the statements of the 
witnesses made before the police, which 
is not required to be stated in the police 
report. AIR 1961 Mys 106 (107) = ILR 
(1951) Mvs 430 = 52 Cri L Jour 1211 
(DB). ' 

(12) It is also not necessary to produce 
along with the report all the documents 
on which reliance is to be placed at / the 
trial and the accused is not entitled to 
insist on the production of such docu¬ 
ments before the trial starts. AIR 1937 
Lah 411 (415) = 38 Cri L Jour 955. 

(13) It is not essential that the charge- 
sheet should give a full and detailed des¬ 
cription of the place where the offence 
was committed. Therefore, the vague 
description of the scene of the offence 
in the charge-sheet does not introduce 
an infirmity in the trial. AIR 1956 Bom 
195 (195) = 1956 Cri L Jour 481 (DB). 

(14) It 4s not every communication 
from the police that will be a report 
under this section; the section contem¬ 
plates a report after an investigation of 
a case. (1871) 8 Bom HCR (Cr) 113 
(115) *• (1912) 13 Cri L Jour 752 (753) 
= 6 Sind LR 82 (DB). 

(15) Documents of investigation and 
the like which are to form part of judi¬ 
cial record later on should never be pre¬ 
pared in pencil. They should always' be 
in ink and should be legible. AIR 1954 
Manipur 6 (Pr 28) = 1954 Cri L Jour 

1329. 

«• 

(16) Where a charge-sheet in the form 
of final police-report is filed ^ter in¬ 
vestigation . into a cognizable offence 
registered under Section 420, I, P. C., 
but it relates to two offences namely 
under Section 420 and Section 294-A, 

I. P. C., the charge sheet cannot be 
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regarded as a complaint recjuired bv Sec¬ 
tion 196. AIR 1957 Andh Pra 987 
(Pr 10) = 1957 Cri L Jour 1389. 

(17) Where during the investigation of 
a cognizable offence about which an in¬ 
formation is given to the police, the 
police officer investigates any subsidiary 
and non-cognizable offence which arises 
out of the facts, he can include those 
latter cases in his main report under this 
section, AIR 1958 Puni 172 (Prs 6. 7, 
10) = ILR (1957) Puni 2021 = 1958 
Cri L Jour 683. 

(17-A) The police officer will be com¬ 
petent to include the offence under Sec¬ 
tion 7, Essential Commodities Act, though 
non-cognizable, in the charge sheet under 
Section 173 with respect to a cognizable 
offence, i. e.. Section 420, I. P C.. AIR 
19G5 SC 1185 (1186, 1187) = 1965 (2) Cri 
LJ 260, 

(18) Report under Section 173 by 
police after investigation in respect of 
offences, some cognizable and some non- 
cognizable — Permission to investigate 
non-cognizable not obtained — Permis¬ 
sion not necessary — Decision by Magis¬ 
trate to follow procedure under Sec. 252 
is erroneous — Proper procedure is that 
applicable to case instituted on police 
report. 1963 Raj LW 206 (207). 

(19) Report of police relating to cogni¬ 
zable as well as non-cognizable of¬ 
fences — Section 156 and not Sec. 155 

(2) is applicable — Report by police 
after investigation is one under Sec. 173 
— Procedure prescribed bv Sec. 207-A 
inapplicable for trial. 1963 Raj LW 212 
(213). 

(201 Notes jotted down at scene of oc¬ 
currence while examining witnesses — 
Statements of those witnesses reduced to 
writing under Section 161 at police 
station after destroying earlier notes — 
Held, statements reduced to writing at 

police station were relevant. AIR 1967 
Mad 426 (427) = (1967) 1 MLJ 366 =» 
1967 Cri LJ 1644. 

(21) The charge-sheet is not a com¬ 
plete or accurate thesis of the prosecu¬ 
tion case. AIR 1962 SC 1821 (1876) = 
1962 (2) Cri LJ 806 » (1963) 1 SCR 263. 

(22) Non-compliance with Secs. 173 and 

190, Criminal P. C. — Amounts merely 
to error in proceedings antecedent to 

trial — Section 537 is attracted — Trial 
net vitiated unless such non-compliance 

results in miscarriage of justice. 1962 

(2) Cri LJ 544 (545) (J and K) •* AIR 
1965 Him Pra 60 (61) » 1965 (2) Cri LJ 
763. 

7. How the report can be used. — 
(1) The report of the police-officer is 
not per se legal evidence of the facts 
stated therein. (1969) 12 Suth WR (Cr) 
60 (63) (FB). 

(2) The report can be used to suggest 
means of further elucidating points which 


need clearing up. AIR 1925 Pat 165 
(167) = 25 Cri L Jour 1266. 

(3) It is improper and illegal for a 
Magistrate to draw material for a convic¬ 
tion from the report of the investigating 
officer when he has not been examined 
as a witness. AIR 1927 Pat 37 (38) = 
27 Cri L Jour 1112, 

(4) The police-report can be used by 
the Magistrate ‘*as credible information*' 
under Section 5 of the Public Gambling 
Act (3 of 1867) for issuing a warrant ,of 
arrest., (1913) 14 Cri L Jour 293i (295) 
= 9 Nag LR 68. 

(5) It can be used as the basis for 
issuing a search warrant. 1897 Cr Rg 
40. 

(6) When the police sent a report ty. 
^e Magistrate ubder this section that an 
information as to an alleged theft was 
groundless, was held that merely ozi 
this report and without a formal com¬ 
plaint the informant could hot be pro¬ 
secuted under Section 182 of the Penal 
Code. (1802) 6 Oudh Cas 1 (7) (DB). 

(7) A committing Magistrate is not 
iustiBed in making a commitment on the 
basis of Police record under Sec. 173 
without taking any evidence whatsoever. 
AIR 1957 Madh B 7 (Prs 1, 8) = 1957 
Cri L Jour 64. 

[But see AIR 1965 Orissa 214 (214, 215) 
= 31 Cut LT 1069 = 1965 (2) Cri LJ 
792.] 

(8) There is nothing illegal in commit¬ 

ting the accused solely on the basis of 
the documents referred to in the section 
when on the side of the prosecution 
there is no evidence as to the actual 
commission of the offence. AIR 1957 
Mys 5 (Prs 7, 8) = ILR (1956) Mys 255 
= 1957 Cri L Jour 76 (DB) •• AIR 1962 
Gui 1 (4) 1962 (1) Cri LJ 26 = (1961) 

2 Guj LR 582 (DB). 

(9) Case on circumstantial evidence — 
Evidence not recorded under Sec. 207-A 
(4) — Magistrate questioning accused on 
documents produced under Section 173 
No error of law, AIR 1963 Ker 85 (85) 
*= 1962 Ker LJ 718 (DB). 

(10) The examination of the accused 
under Section 251-A must necessarily be 
with regard to ttie material against him 
in the documents referred to in this sec¬ 
tion. But the answers do not constitute 
any evidence either for or against him, 
consequently he cannot be convicted on 
the basis of these answers. AIR 1958 
Madh Pra 99 (Pr 3) « 1958 .Cri L Jour 
522 (DB). 

(11) Prosecution and accused can rely 
on or refer to documents mentioned in 
this section in support of their conten¬ 
tion of being heard imder Section 251-A 
(2) and (3). AIR 1968 Mad 117 (122, 
123) = 1968 Cri LJ 493 = (1968) Mad 
LJ 480. 

(12) Where a person who is accused 
of having committed an offence bv rea¬ 
son of his having given false informa- 
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tion, demands a judicial investigation 
into the truth of the charge made by 
him* during the pendency of such judi¬ 
cial investigation, a prosecution against 
him on the supposition that the charge 
made by him is false, is uniustitled. 1959 
All WR (Sup) 12 (13). 

(13) Police report disclosing offence — 
Magistrate can look into police diaries but 
cannot take cognizance of offence upon 
police diaries alone, independently of 
final report. AIR 1962 Cal 135 (145, 146) 
= 66 Cal WN 697 = (1962) 1 Gri LJ 285 
(FB). 

(14) Preliminary report by police 
against some persons — Care registered 
and Magistrate issuing orders to enable 
further investigation by police — Final 
report submitted leaving out three per¬ 
sons — Magistrate takes cognizance only 
on. second report — Procedure held not 
illegal. AIR 1966 Andh Pra 377 (379, 
380) = (1966) 1 Andh WR 76 = 1966 
Cri LJ 1377 (DB). 

(15) In a case instituted on a police 

report, there is no provision for exami¬ 
nation of a witness before making an 
order uiider Section 251-A (2) discharging 
an accused or under Section 251-A (3) 

framing charge. AIR 1968 Mad 117 (132) 
= 1968 Cri LJ 493 = (1968) 1 Mad LJ 
480 (DB). < 

8. Right of accused to copy of report. 

— (1) Section 173 (4) and Section 207.A 

(3) have been introduced by the amend* 
ing Act of 1955, in order to simplify the 
procedure in respect of inquiries leading 
upto a Sessions trial, and at the same 
time, to safeguard the interests of ac¬ 
cused persons. AIR 1957 SC 737 (Pr 10) 
«= 1968 SCR 283 =1967 Cri LJ 1320 *• 
(1962) 66 Cal WN 1040 (1042) (DB) •* 
' AIR 1960 Andh Pra 253 (255) = (1959) 
2 Andh WR 249 = 1960 Cri LJ 561. 

(2) Section 173 (4) is purely procedural 

and only directory. It does not enact 
any fundamental principle of criminal 
jurisprudence. AIR 1966 Bom 253 (258, 

259). : 

(3) Granting of copies is to enable the 

accused to have all round picture of the 
case agajnst him and to enable him to 
cross-examine the witnesses. This is in¬ 
tended for expeditious and speedy dis¬ 
posal of cases. AIR 1957 Mad 508 (Prs 4. 
5) = ILR (1957) Mad 482 = 1957 Cri 
U 866 (DB) 1959-2 Andh WR 249 

(252) •* 1970 Cri LJ 558 (Rai) •• AIR 
1966 All 252 (253, 254) = 1965 All WR 

• (HC) 659 = 1966 Cri LX. 506 AIR 

1966 Guj 217 (2X8) = 1966 Cri LJ 990 
= (1966) 7 Guj LR 829 *• 1962 (2) Cr 
U 560 i561) » 1962 All Cri R 188 

(4) The object of Sections 162, 173 (4) 
and 207 (3) ds to eiieble the accused to 
obtain a clear picture of the case against 
himr before the commencement' of the en¬ 


quiry. AIR 1964 SC 286 (201) = (1964) 
1 Cri LJ 167 = (1964) 4 SCR 621. 

(5) Section 173 (4) enumerates the 

documents copies of which need be 
furnished to the accused. These docu¬ 
ments refer to those on which the pro¬ 
secution proposes to rely. AIR 1958 Cal 
709 (Pr 6) = 1958 Cri LJ 1480 •* AIR 
1957 SC 623 (Pr 10) = ILR (1957) Punj 
1668 = 1957 Cri LJ 1009. (Object is to 
put the accused on notice of what he 
has to meet at the time of the inquiry 
or trial.) 

(6) The right to obtain copies under 

Section 173 cannot relate to a non- 
cognizable case which has not lieen the 
subjecl-malter of any investigation at all 
but for which the accused is being tried 

AIR 1957 Raj 185 (Pr 8) = ILR (195?) 

7 Raj 693 •* 1970 Cri LJ 553 (556) 

(PuniL 

(7) The accused can always bring it to 

the notice of the Magistrate even in a 

summons case that the provision in Sec¬ 
tion 173 has not been complied with and 
it would then be the duly of the Magis¬ 
trate to see that it is complied with be¬ 
fore proceeding further with the case 
AIR 1959 Mad 405 (Prs 5, 6) = 1959 Cri 
LJ 1092 •* 1962 (2) Cr LJ 590 (592) 
(Tripura). 

(8) Investigation made by more than 
one police officer — Statement of wit 
nesses recorded by every one of such 
officer *— Copies of all statements should 
be supplied to accused. 1962 (2) Cr LJ 
590 (592) (Tripura). 

(9) The clause governs all criminal 
cases irrespective of the fact whether 
they are summons or warrant cases. 1957 
Cri LJ 188 (Pr 4) (Madh B). • 

(10) The court cannot refuse to grant 
copies on any grounds other than those 
mentioned in Cl. (5). AIR 1957 Mad 608 
(Prs 4, 5) = ILR (1967) Mad 482 = 
1957 Cri LJ 866 (DB). 

(11) Copies are to be supplied free of 
costs to the accused. AIR 1957 Mad 466 
(Prs 3, 4) = ILR (1957) Mad 519 = 1957 
Cri LJ 859 ** AIR 1959 Bom 314 (Pr 4> 
= ILR (1959) Bom 340 = 1959 Cri LJ 
959. 

(12) The stage at which the docu¬ 

ments mentioned in the clause should be 
furnished to the accused, is laid down 
in Section 173, clause (4) and in sub¬ 
section (3) of Section 207-A with regard 
to committal cases and in Section 251-A 
with regard to warrant cases. Section 173 

(4) also says that they must be furnished 
before the commencement of enquiry oi 
trial. AIR 1957 Mad 508 (Prs 4, 5) = 

ILR (1957) M'ad 482 = 1967 Cri LJ 866 
(DB). (Statement under SectioA 161 (3).) 
•• AIR 1959 Bom 314 (Pr 41 = ILR 
(1969) Bom 340 = 1969 Cri LJ 959 •• 
AIR 1959 Madh Pra 290 (Prs 6. 6) = 
1959 Cri LJ 988. 

(13) Both Section 207-A' and Section 
251'A are subject to Section 173, If the 
copies of F. 1. R. and the Station Diary 
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Entry are not furnished to the accused, 
the Magistrate shall cause the same to 
be furnished bv virtue of S. 207-A and 
S. 251-A, these can be supplied during 
'.he enquiry or the trial and not neces¬ 
sarily before the enquiry or trial. (1959) 
25 Cut LT 216 (226) (DB) •* ILR (1967) 
2 Puni 103. 

(14) If in the course of the trial the 
prosecution feels that it is necessary to 
file additional documents or statements 
of witnesses on whom they propose to 
rely, the section does not prevent them 
from filing the same. But copies of such 
documents must be given in advance to 
the accused. In case of refusal by ac¬ 
cused to receive same, he cannot later 
on complaint about their non-receipt AIR 
1958 Mad 295 (Pr 1)= 1958 Cri LJ ‘776** 
AIR 1959 Madh Pra 290 (291) = 1959 
Cri LJ 988 ** AIR 1960 Andh Pra 329 
(330) = I960 Cri LJ 791 = (I960) 2 
Andh WR 138 (DB). (AIR 1958 Andh 
Pra 568, Dissent, from.) 

(1.5) There is no obligation cast on the 
prosecution to furnish a copy of the re¬ 
port of the Chemical Examiner to the 
accused except when the report is re¬ 
ceived by the Court either during the 
course of the enquiry or after committal. 
AIR 1957 Mad 508 (Pr 6) = ILR (1957) 
Mad 482 = 1957 Cri LJ 866 (DR). 

(16) It would not be a sufficient com¬ 
pliance with the provisions of Section 173 
(4) if only the English translation of the 
statements recorded in Tamil of the 
witnesses under sub-section (3) of Sec¬ 
tion 161 is* furni.shed to the accused. 
AIR 1957 Mad 508 (Prs 7. 9) = ILR 
(1957) Mad 482 = 1957 Cri LJ 866 (DB). 

(17) Expression "all the documents re¬ 
ferred to in Section 173” means original 
documents and not their copies. Magis¬ 
trate must refer to the, original docu¬ 
ments. (1962) 3 Guj LR 700 (700) (DB). 

(18) Police producing before Courts 
typed copies of statements of witnesses 
recorded by them under section and ac¬ 
cused also furnished with such copies — 
Original handwritten statements not 
available — Prosecution evidence should 
be scrutinised with greater care. (1964) 1 
Mys LJ 393 (396, 397, 398) (DB). 

(19) Where statements of witnesses 
under Section 161 (3) are originally re¬ 
corded in Tamil, but the accused is sup¬ 
plied before the commencement of the 
trial with copies of the English transla¬ 
tion of statements as recorded in the 
case diary in pursuance of the prevalent 
practice and it transpires at the trial 
that the statements originally recorded 
are available, then in the interest of ius- 
tice it is the duty of the (jourt to see 
that copies of these statemens are 
furnished to the accused. AIR 1958 Mad 
143 (Pr 1) = 1958 Cri LJ 392. 

(20) Clause (4) does not say that the 
accused should be given copies of state¬ 
ments in connected cases. AIR 1967 SC 


623 (Pr 11) = ILR (1967) Punj 1668 == 
1957 Cri LJ 1009. 

(21) Under Section 173 (4), the prose¬ 
cution is not prevented from calling any 
witness at the trial who has not been 
examined by the police or whose state 
ment has not been recorded by them 
under Section 161 of the Code. AIR 1958 
Cal 311 (Pr 3) = 1958 Cri LJ 863 •* 
1959-2 Andh WR 249 (252). 

(22) There is nothing in the law that 
prevents the prosecution from producing 
or the Court from examining, as a wit¬ 
ness in the case, a person whose name 
has not been included in the report 
made or whose statement has not been 
furnished. AIR 1959 Cal 176 (Pr 8) = 
1959 Cri LJ 318 (DB) ** AIR 1959 Madh 
Pra 290 (Prs 5, 6) =» 1959 Cri LJ 988 *• 
AIR 1958 Cal 311 (Prs 3, 4) = 1958 ..Cri 
LJ 863 •* AIR 1960 Andh Pra 329 (330) 
= 1960 Cri LJ 791 = (I960) 2 Andh WR 
138 (DB). 

(23) Section 174 (4) has not been 
given a retrospective effect and its viola¬ 
tion cannot affect the validily of the trial 
when the stage at which llie report of 
the police to the Magistrate had to be 
sent had long ago passed. AIR 1967 SC 
623 (Pr 12) « ILR (1967) PunJ 1668 » 

1957 Cri LJ 1009. 

(24) Non-compliance with the provi¬ 
sions of clause (4) has not the result of 
vitiating those proceedings and subse¬ 
quent trial. The word "shall" occurring 
both in sub-section (4) of Section 173 
and sub-section (3) of - Section 207-A. is 
not mandatory but only directory in case 
of prejudice to the accused, in the in¬ 
terest of justice, the Court may reopen 
the proceedings by insisting upon full 
compliance with the provisions of the 
Code. AIR 1957 SC 737 (Pr 10) = 1968 
SCR 283 := 1967 Cri LJ 1320 •* AIR 
1959 Bom 314 (Pr 4) = ILR (1959) Bom 
340 = 1959 Cri LJ 959 ** AIR 1959 Him 
Pra 3 (Pr 10) = 1959 Cri LJ 448 ** 
1962 All Cri R 188 =» 1962 (2) Cr LJ 560 
(561) (Mysore). 

[Contrary view held in the following 
cases must be held to be no more good 
law: AIR 1957 Mad 508 (Prs 7, 9)= ILR 
(1957) Mad 482 = 1957 Cri LJ 666 (DB) 
*• AIR 1958 -Andh Pra 568 (Pr 3) = 

1958 Cri LJ 1117 AIR 1957 Mad 466 
(Prs 3, 4) = ILR (1957) Mad 519 ^ 
1957 Cri LJ 859 ** 1957 Cri LJ 188 (Pr 
2) (Madh B).] 

(26) Non-supply of copies of statements 
— Effect. 

(a) Before a trial can be held to be 
vitiated on the ground of non-com¬ 
pliance with Section 173 (4) the 

accused must show that its non- 
observance has prejudiced him and 
it has resulted in failure of justice. 
The irregularity does not per se 
vitiate the trial; Further, the non- 
supplv of the copy of the previous 
statement may seriously reduce 
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and impair the value of the state* 
meat of the witness but cannot 
render it inadmissible. AIR 1958 
Punj 27 (Pr 6) = ILR (1958) Pun.i 
218 = 1958 Cri LJ 94. 

(b) Non-supply of copy of statement tn 

accused — Examination of .witness 
in trial — Evidence not inadmis¬ 
sible. Alft 1966 Gui 217 (219) = 
1966 Cri LJ 990 = (1966) 7 Giij 

LR 829 (DB). 

(c) Failure to grant copies to accused 

— Accused failing lo meet straight¬ 
forward case — No prejudice 
caused bv omission or irregularity 
•— Irregularity curable under Sef- 
tion 637. 1961 Pat LR 72 (76) 

(DB). 

(d) Copy-of sanction for prosecution 
not supplied to accused under Sec¬ 
tion 251-A — General statement by 
prosecution that copies of docu¬ 
ments referred to in Section 173 
had been furnished — Conviction 
of accused on his plea of guilty 
cannot be sustained — Fresh trial 
ordered after complying with Sec¬ 
tion 251-A by supplying copy of 
sanction to accused. AIR 196o Ker 
391 (391, 392) = I960 Cri LJ 1602 
» 1960 Ker LJ 688. 

(e) Non-compliance resulting in pre¬ 
judice to accused in conduct of 
trial — Court entitled lo reopen 
whole case by insisting upon full 
compliance. 1962 All WR (Sup) 41 
= 1962 (2) Cri LJ 560 (561. 562) 
(Mysore) •• AIR 1961 Andh Pra » 
(5, 7) = (I960) 2 Andh WR 73 =* 
1961 (1) Cri LJ 33. 

(f) Copies of photo prints of docu¬ 
ments used for handwriting expert 
not supplied to accused — No pre¬ 
judice caused — Evidence of ex¬ 
pert cannot be rejected. ILR 
(1962) 1 All 451 (547. 548). 

(g) Sessions case — Slalement.s of wit¬ 
nesses recorded by investigating 
officer under Section 161— Failure 
to supply copies of such state¬ 
ments to accused — Trial not 
vitiated, in absence of prejudice 
caused to accused bv reason of 
such breach. AIR 1964 SC 288 
(294) = 1964 (1) Cri LJ 107 » 
(1964) 4 SCR 621. 

(h) Offence under Section 289, Penal 
Code — Chapter XIV. Criminal 
P. C. applies — Copies of record 
under Section 173, Criminal P. C. 
not supplied — Objection by ac¬ 
cused towards end of trial — Acr 
cused should be allowed , at least 
■to go through record. AIR 1960 
Cal 158 (159) » I960 Cri LJ 335. 

(i) In absence of complaint from ac¬ 

cused that Magistrate had not 
made enquiries from accused about 
suppl.v of copies, presumption Is 


tbnt Magistrate has followed the 
procedure as required and satis(le<l 
himself that accused had received 
the copies. AIR 1966 Gui 217 = 
(1966) 7 Gui LK 829 « 1966 Cri 
LJ 990. 

(j) Provision under Section 173, though 
of great importance, its breach 
must be viewed in the '‘ght of the 
prejudice caused to the accused 
thereby. AIR 1967 Manipur 11 (22, 
23) =» 1967 Cri LJ 1023. 

(26) Clause (4) has nothing to do with 
the examination of witnesses in the com¬ 
mittal Court. The relevant section appli¬ 
cable is Section 207-A (4). Under it th<» 
prosecution is not obliged to examia** 
witnesses produced by the prosecution fi» 
witnesses to the actual commission ot 
the offence. AIR 1958 Mad 135 (Prs 6. 7) 
= 1958 Cri LJ 388 (DB). 

(27) Section 173 (4) has no application 
to a departmental inquiry started against 
a Government servant even if the inquiry 
were held to be of a criminal nature. 
The Inquiry officer is not bound to scs 
that the provisions of Section 173 (4) aro 
observed. The contravention of its prov*. 
sions does not necessarily vitiate it. AIR 
1958 Puni 27 (Prs 5, 6) =» ILR (195K1 
Punj 218 = 1958 Cri LJ 94. 

(28) Where accused has no right to 
supply of copies: 

(a) In cases started otherwise than on 
a police report the accused cannot 
insist that copies of statements of 
witnesses recorded under Secticn 
161, be furnished to him. 1963 All 
WR (HC) 302 « 1963 (2) Cri LJ 
706 (708) (All) ** 1967 All WR 
(HC) 829 (829) = 1967 All Cri K 
530 ** AIR 1960 Andh Pra 329 
(330) = 1960 Cri LJ 791 = (1960i 
2 Andh WR 138. 

(b) A warrant case instituted on • 
private complaint is governed by 
the procedure under Sections 252 
to 259 and as these sections do not 
contain any provision similar, to 
Section 173 (4) for furnishing sucb 
copies, the accused is not entitled 
to get such copies. AIR 1966 Bom 
253 (259) « 1966 Cri LJ 1395 =» 
1967 Bom LR 748. 

(c) Investigation by police officer not 
authorised under Section 5-A of 
Prevention of Corj-uption Act, 1947 
is no investigation in eye of law 
or under Chapter XIV of Cr. P. C. 
and statements recorded by him 
are not statements under Section 
161 and accused is not entitled to 
copies thereof. AIR 1969 All 503 
(504) = 1968 All WR (HC) 575. 

(d) Right of accused to obtain copies 
of statements recorded under Sec¬ 
tion 164, Cr. P. C. before tht filing 
of the charge-sheet hit-: been talceu 

' awav by implication b.ir Section 173 
(4) of the Criminal ?. C. and be 
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would be entitled to the copies of 
those documents only in accord¬ 
ance with Section 173 (4). AIR 

1961 Mad 92 (101. 102) = 1961 (1) 
Cri LJ 382 = (1961) 1 MLJ 65 

(FB). 

(e) Accused is not entitled under Sec* 

tion 173 (4) to copies of state¬ 

ments recorded under Section 174. 
— Section 173 (4) refers to state¬ 
ments recorded under Section 161 
and not to statements recorded 
under Section 174. AIR 1968 Bom 
127 (145) =* 68 Bom LR 941 = 
>968 Cri LJ 453 (DB). (Overruled 
on another point in AIR 1969 Bom 
294 (FB).) 

(f) Though not obligatory under Sec¬ 

tion 174 the interests of fair trial 
do require that copies of the state¬ 
ments recorded under Section 174, 
are made available to the accused 
at the proper time. AIR 1968 Bom 
127 (148) = 1968 Cri LJ 453 = 
68 Bom LR 941 = 1967 Mah LJ 
25 (DB). (Overruled on another 

point in AIR 1969 Bom 294 (FB).) 

(g) Statement under Section 164 — 

Prosecution not intending to rely 

on them — .Accused is not entitled 
to copies thereof free of charge. 

1965 Cur LJ 766 ^ 67 Pun LR 
1181 (1183, 1184). 

(h) Right of accused to copy of report 

and other documents — Statements 
made during investigation of a 
different offence — Accused has no 
right to copies free of cost but is 
entitled to certified copies on pay¬ 
ment. AIR 1967 Orissa 189 (196' 

= 33 Cut LT 676 = 1967 Cr LJ 
1552. 

(i) When no statements are recorded 

either under Section 161 (3) or 

Section 164 then no right under 
sub-section (4) of Section 173 ac¬ 
crues to the accused. Sub-section 
(\) of Section 251-A relates only 
to the right which the accused has 
under Section 173 (4). AIR 1960 
Andh Pra 329 (330) = 1960 Cri 

LJ 791 — (1960) 2 Andh WR 138 
(DB). 

(29) If the statements made to the in¬ 
vestigating officer during investigation 
have been reduced to writing, then copies 
of such of those as the prosecution pro¬ 
poses »o use must be given to the ac¬ 
cused AIR 1960 Andh Pra 367 (368) = 
I960 Cri LJ 887 •* A!R 1960 Bom 150 
(1.53) = 1960 Cri LJ 465 « 1959 Nag 
LJ 501 

(30) Police recommending that case be 
dropped — Case instituted on private 
complaint — Accused still entitled to 
copies of documents. AIR 1965 Madh Pra 
63 (56) -= 1965 (1) Cri LJ 298 = 1965 
Jab LJ 117, 


(31) Copies of documents relied upon 
by prosecution to be supplied to the ac¬ 
cused even before the commencement of 
sessions trial if not already supplied. 
AIR 1966 All 252 (253, 254) = 1965 All 
LJ 1091 = 1966 Cri LJ 508. 

(32) Except for benefit of getting free 

copies of documents specified in Section 
173 (4), there are no special advantages 
to the accused in a trial under • Section 
251-A. AIR 1960 Ker 315 (317) = 1960 

Cr LJ 1334 = 1960 Ker LJ 271 (DB). 

(33) Order dhecting framing of charge 
without reference to illegality of state¬ 
ments under Section 173 (4) had to be 
quashed and matter was to be taken up 
once again after excluding from consi¬ 
deration all statements' recorded under 
Sections 161 and 164 which were' found 
vitiated. AIR 1968 Mad 117'(134) == 
1968 Cri LJ 493 = (1968) 1 Mad LJ 
48(). 

(34) Case investigated by police but no 
report under Section 173 filed — Cogniz¬ 
ance taken on basis of complaint — Ac¬ 
cused entitled to benefit of Section 173 
(4) in the shape of copies of documents. 
AIR 1968 Cal 540 (547) = 1968 C.ri LJ 
1411 *= ILR (196^) 2 Cal 161. .((1963) 2 
Cri LJ 706 (All), Dlssen^d from.) 

(35) Proceeding instituted on a police 
report — Police report means report 
under Section 173. AIR 1963 Cal 191 (195, 
196) = 1963 (1) Cri LJ 424 (DB). 

' (36) Term ‘evidence* in Section 207-A 
(4) also covers the documents referred 
to in Section 173 (4), even though they 
are not proved. AIR 1966 Orissa 156 
(159) = ILR (1966) Cut 168 = 1966 Cri 
LJ 789 (DB). 

8A. Use of additional evidence aftec 
submission of report or charge-sheet. — 
(1) Section 173 (4) does not operate as 
a bar to the reception of any oral or 
documentary evidence at a later stage 
provided no prejudice is caused to the 
accused. 1960 Ker LT 1025 = 1961 (1) 
Cri LJ 658 (659) •• AIR 1960 Andh Pra 
253 (255) = 1960 Cri LJ 561 = (1959) 
2 Andh WR 249. 

(2) Examination at trial of person 
whose .statement was not recorded imder 
Section 161 (3) — Section 173 (4) is no 
bar — Non-compliance with Section 173 
(4) may affect value of evidence but can¬ 
not affect mandatory character of Sec¬ 
tion 251A (7). AIR 1965 Guj 246 (246) 
= (1964) 5 Gut LR 981 = 1965 (2) Cri 
LJ 497 (1) ** AIR 1968 Andh Pra 236 
(237) = (1967) 2 An WR 194 = 1968 
Cr LJ 1035. 

(3) Prosecution under Section 409, 
Penal Code — Accounts audited by audi¬ 
tor — Prosecution desiring to file loose 
sheets of accounts to be used by auditor 
at time of his examination in Court — 
Documents will be admissible under Sec¬ 
tion 68 (3) or Section 159 or Section 160, 
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Evidence Act — Copies should be sup¬ 
plied to accused before examination ot 
auditor. AIR 1966 Orissa 189 (190) = 

ILR (1965) Cut 426 = 1966 Cri LJ 1042. 

(4) Prosecution producin^^ additional 

documents in course of trial — Copies 
riot supplied before to accused — Sec¬ 
tion 173 (4) is np bar — Provisions not 
mandatory but only directory — They 
do not control provisions of S. 251-A (7). 
AIR 1963 Raj 85 (86) = 1962 Raj LW 
560 = 1963 (1) Cri LJ 484 AIR 1963 

Ra| 43 (44) = 1962 Raj LW 635 = 1903 

(1) Cri LJ 228 ** AIR 1960 Orissa 150 

(160) = 1960 Cri LJ 1231 = .(1959) 1 

Orissa JD 474. (Prosecution allowed to 
produce injury report at late stage.) 

(5) Section 173 does not disable the 

prosecution from examining a witness 
who has not been mentioned in the 
charge sheet or whose statement has not 
been recorded under Section 161 (3). AIR 
1960 Andh Pra 367 (368) = 1960 Cri LJ 
887. (AIR 1957 SC 737, Relied on; AIR 

1957 Mad 466, held Overruled by AIR 

1958 Mad 135.) 

[But see ILR (1959) 11 Assam 470 
(473).] 

4 

(6) Witnesses not examined by police, 
witnesses whose statements have not been 
reduced to writing and those whose 
names are not in list Hied can also be 
called bv prosecution. AIR 1968 Anclh 
Pra 236 (237, 238) = 1968 Cri LJ 1035 
= (1967) 2 Andh WR 197. 

(7) Police cannot, as a matter of right 
ask the Court to examine witnesses with 
reference to the documents collected in 
further investigation. (1966) 2 Mys LJ 
520 (522) = 1967 AH Cr R 40. 

9. Penalty for submitting an incorrect 
Or false fepOpf.—(i) A police-officer who 
either negligently or improperly files an 
incorrect or false report can be proceed¬ 
ed against under Sec. 29 of the Police Act 
(5 of 1861). (1871) 15 Suth WR (Cr) 17 
(17) (DB). 

[See also AIR 1958 All 584 (Pr 4) = 
ILR (1958) 1 All 187 = 1958 Cri LJ 994 
(DB). (Departmental action can only be 
taken only after final report has been 
made and accepted.] 

(2) A police-officer submitting false re< 
port is liable to punishment under Sec. 
tion 218 of the Penal Code. But he can¬ 
not be prosecuted under Sec. 211 of the 
Penal Code for making a coloured or 
f^e report, as it cannot be said that he 

instituted any- criminal proceedings” 
against any person. (1900) 4 Cal WN 347 
(348) (DB). 

(3) See also the following cases. AIR 
1921 Bom 115 (118) = 22 Cri LJ 609 
(DB) •• AIR 1935 Cal 552 (554) (DB). 

19« Nature of order by Magistrate 
atriUi||{ off case reported by police. — 

(1), An order of the Magistrate directing 
a^fcase reported to him bv the police 
under this section to be struck off, is 


not a Judicial order dismissing a coin- 
plaiiil but an administrative one. AIR 
1952 Pepsu 29 (30) 3 Pepsu LR 184 

= 1952 Cri LJ 482 (DB) AIR 19al 

Raj 146 (146) = 52 Cri LJ 1174 ♦* AIK 
1950 Lah 40 (42) = Pak LR (1949) Lah 
872 = 51 Cri LJ 434 ** AIR 1933 Pal 
242 (243) 34 Cri LJ 1198 (DB) ** 

(’62) 64 Pun LR 279 (281). 

LSce also 1962 Raj LW 271 (274) •• 

AIR 1954 Kutch 26 (27) = 1954 Cri LJ 
1066. (Where the sole, question upon re¬ 
ceipt of police report^ is whether a parti¬ 
cular type of summzrir be given or not, 
the correctness, legality or propriety of 
the order is nol required to be revised 
by the High Court as granting such sum 
maries except summary in form No, B 
is an administrative order.)] 

(2) An order directing the case report¬ 
ed by police to be struck off cannot be 
revised by the Sessions Judge under Sec¬ 
tion 436. 1899 Rat 521 (522) (DB). 

(3) The order striking off the case 
does not amount to a discharge. Nor is it 
an acquittal under Section 245 so as to 
bar the issue of a warrant for the arrest 
of the person for the same crime. AIR 
1950 Lah 40 (42) = Pak LR (1949) Lah 
872 = 51 Cri LJ 434 ** AIR 1933 Pal 
242 (243) = 34 Cri LJ 1198 (DB). 

(4) An order issuing “A" Summary as 

contemplated under the provisions of the 
Bombay Police Manual Vol. II, R. 203 is 
not an administrative order but a judi¬ 
cial order. AIR 1959 Bom 437 (Pr 10) = 
ILR (1959) Bom 1088 = 1959 Cri LJ 
1153 (DB). (“A” type of summary is 

issued where Magistrate classifies the 
case as true but undetected — *‘B” and 
”C” types of summaries explained.) *• 
AIR 1966 Bom 145 (146) = 1966 Cri LJ 
650 = 67 Bom LR 822. 

(5) Report under Section 173 to 
Magistrate for granting summary 'A', ’B* 
or ’C’ — Grant of summary means ac¬ 
cused will not be prosecuted — Order is 
for benefit of accused — Accused need 
not be heard, before granting summary. 
AIR 1966 Bom 145 (146) » 1966 Cri LJ 
650. 

(6) Magistrate taking cognizance of 
the report under Section 173 (1) (a), 
irrespective of whether it is a charge 
sheet or a Final Report, acts as a Court 
of law. 1965 All WR (HC) 783 (787) « 
1965 All Cri R 520. 

(7) Order of Commissioner of Police 
in Madras under Section 173 referring 
complaint as mistake of fact will not bar 
same complaint being filed before a 
Magistrate having jurisdiction, nor its 
entertainment by such Magistrate amount 
to abuse of process. AIR 1969 Mad 177 
(179, 180) = 1969 Cri LJ 618 = (1968) 

1 Mad LJ 321. 

(8) The mere fact that an investigating 
officer has expressed an opinion about 
the innocence of un accused in his re- 
purl under Section 173, Criminal P, Ci, 
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wliieh section does not require him to 
do so, does not make it incumbent on 
the Courts to pass an order of acquittal. 
(’61) 63 Pun LR' 571 (573). 

(9) Letter to Police alleging certain 
cognizable offences — F. I. R. registered 
on the basis of the letter and investiga¬ 
tion started— Informant filing complaint 
betore Magistrate against the same per¬ 
sons making the same allegations — 
Police Report filed under Section 173 
staling that the allegations were false —’ 
TJiere could be no objection to the con¬ 
tinuance of proceedings relating to the 
noil-cognizable offences under the other 
sections. AIR 1969 SC 355 (360)= (1969) 
1 SCJ 383 = 1969 CrI LJ 645. (C. R. 

No. 34.M of 1965 D/- 4-2-1966 (Punj), 

Reversed.) 

10A« Action by Magistrate on final re.' 
P®***, — (1) There is no power, expressly 
or impliedly conferred, under the Code, 
on a Magistrate to call upon the police 
to submit a charge sheet, when they 
have sent a report under Section 169 
that there is no case made out for send¬ 
ing up an accused for trial. AIR 1968 
SC 117 (123, 124) = 1968 CrI LJ 97 = 
(1967 ) 3 SCR 668. (AIR 1960 Bom 240; 
AIR I960 Pat 438. Overruled. Cr. Rev. 
No. 1020 of 1966 D/- 13-9-66 (Pat) Re¬ 
versed.) *• AIR 1962 Cal 135 (145) = 

1962 (1) Cri LJ 285 = 66 Cal WN 697 
(FB). (Cri Revn. No. 226 of 1960, D/. 12- 
9-1960 (Cal) and obiter observations in 
AIR 1941 Cal 263, Overruled.) •• AIR 
1969 All 241 (241, 242) = 1968 All LJ 

429 = 1969 Cri LJ 590 *• AIR 1969 
Orissa 149 (150) = 1969 Cri LJ 926 = 
34 Cut LT 1237 •* AIR 1960 Madh Pra 
12 (13) = 1960 Cri LJ 79 = 1959 MPLJ 
875. 

<2) Magistrate, disagreeing with final 
report that no case is made out, can take 
cognizance under Section 190 (1) (c) or 

may order further investigation under 
Section 156 (3) AIR 1968 SC 117 (123, 
124) = 1968 Cri LJ 97 = (1967) 3 SCR 
668. (AIR 1960 Bom 240 and AIR 1966 
Pat 438, Overruled. Cri. Revn. No. 1020 
of 1966, DA 5-8-1966 (Pat) and Cri. Revn. 
No. 40 of 1965, DA 13-9-1966 (Pat), 
Reversed.) ** AIR 1966 Guj 283 (289, 

290) = (1966) Cri LJ 1420 = (1966) 7 
Guj LR 130 (FB) ** (1967) 8 Gui LR 
350 (354) (DB) *• AIR 1966 Raj 233 
(236, 237) = 1966 Rai LW 352 = 1966 
Cri LJ 1202 (DB) •* AIR 1960 Mys 237 
(238) «= 1960 Cr LJ 1226 (1) = 38 Mys 
LJ 490 = 1960 Mad LJ (Cr) 594. 

(3) Magistrate not agreeing with final 
report has power to require further in¬ 
vestigation to be made. AIR 1969 All 241 
(241, 242) « ?968 All LJ 429 = 1969 
Cri LJ 590. 

(4) Final report by police — Report 
negative — Report not to be superseded 
by executive order. By judicial order 
Magistrate can' direct police to submit 


charge sheet. AIR 1966 
237) = 1965 Raj LW 
LJ 1202 (DB). 


Raj 233 ■ (236. 
352 = 1966 Cri 


(5) Preliminary charge sheet filed 
against nine persons — Final charge 
sheet deleting names of first four ac¬ 
cused, making fifth accused an approver 
and adding three more names as accused 
— Private complaint filed complaining 
against deletion of names of main ac¬ 
cused and giving different complexion to 
entire case — Meanwhile original case 
committed to Sessions — H«ld, Sessions 
trial should be stayed for short period 
pending completion of enquiry by Magis¬ 
trate against first four accused — In case 
of their committal, Sessions Judge would 
proceed with trial by clubbing the two 
cases. AIR 1969 AP 206 (207) = 1969 

Cri LJ 802 (DB). 


(6) > Investigating officer of Postal de¬ 
partment, after making enquiry into an 
alleged offence under Section 53 of Post 
Office Act, 1898, made a report and after 
obtaining orders from the Post Master 
General lodged a complaint with the 
Police. The police sent up a charge-sheet 
against the accused under Section 173. 
Hel^ that the charge sheet (police re¬ 
port) is not a complaint under Section 4 
(1) (h). ILR (1966) Guj 576 = 1966-7 
Guj LR 698 (699, 700). 

(7) Magistrate Is not deprived of his 
power by any provisions of Criminal 
Law Amendment Act 1952 to take 
cognizance of offence under Section 100 
upon a report made by any police offi¬ 
cer under Section 173. AIR 1967 Pat 416 
(422) = 1967 Cri LJ 1677 = 1967 BUR 
411 (DB). 

[But see AIR 1966 Guj 283 (287) = 

1966 Cri U 1420= (1966) 7 Guj LR 130 
(FB).] 

(8) Magistrate taking cognizance of 
offence on police challan — Supple¬ 
mentary challan against accused who 
were examined as witnesses in previous 
challan submitted by the police— Magis¬ 
trate thereupon ordered de novo trial 
against all — Procedure illegal. AIR 1969 
Cal 316 (320) = 1969 Cri U 723. 

(9) After submission of police report 

under Section 173,. Magistrate may him¬ 
self hold enquiry or get it held by any 
Subordinate Magistrate for taking cogniz¬ 
ance under Section 190 (1) (b). AIR 

1967 Pat 416 (420) = 1967 Cri U 1677 
= 1967 BLJR 411 (DB) AIR 1965 
Orissa 135 (136) = 31 Cut LT 282 * 
(1965) 2 Cri U 111 *♦ AIR 1963 Kcr 85 
(85) = 1962 Ker U 718. 

11. Discharge of accused rrr Sub-see- 
tion (3). — (1) A Magistrate can dis¬ 
charge the accused under sub-section (3) 
only in case of release of accused' by 
police officer on his own bond under 
Section 169. (1947) 48 Cri LJ 774 (777) 
(DB) (Lah). 
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<2) The words ‘or otherwise as he 
thinks fit' in Section 173 (3), Rive 
power to the Magistrate to order prose¬ 
cution of a person released on his bond* 
and once he orders prosecution of such 
a person under that power, his trial or 
the institution of the case against him 
will still be on a police report and the 
procedure applicable is that under Sec¬ 
tion 2B1-A of the Code. ILR (1957) Punj 
802 (807). 

(3) The power of the Magistrate to 
order a prosecution does not depend on 
the question whether the police have 
arrested the person who, in the Magis¬ 
trate's opinion, ought to be put on his 
trial. The Magistrate's powers in this 
respect are quite as wide under Section 
173 as under Section 159. ' ILR (1957) 
Punj 802 (807). 

(4) Name of A not mentioned as ac¬ 
cused in final report under the section 
but his name mentioned undei^-. heading 
‘not sent up* — Question of disenarge of 
A would not arise when he was not sent 
up upon charge sheet submitted by 
police. AIR 1967 SC 1167 (1168)=: (1967) 
2 SCJ 427 = 1967 Grl LJ 1081. 

(5) If the proceedings against the ac¬ 
cused commence imder Section 207-A, 
the Magistrate cannot have recourse to 
his powers under Section 173 (1) and 
cancel the case against the accused. 
ILR (1967) 2 Punj 103 (115). 

(6) Discharge by a - Magistiate under 
Sec. 173 (3) is separate and distinguish¬ 
able from that under Section 207-A (6). 
ILR (1968) 1 Punj 171 (176). 

(7) Where a police report discloses 
that there is no case against the accused 
person the Magistrate has merely to 
affirm the order of release and discharge 
the accused. ILR (1968) 1 Punj 171 
(176). 

(8) Where an accused is arrested and 
being proceeded against in connection 
with offences which are triable bv a 
Court of Session and not by a Magis- , 
trate, there are no provisions for his dis¬ 
charge other than those contained in 
sub-section (3) of Section 173 and sub¬ 
section (6) of Section 207-A of the 'Cr. 
P. Code. ILR (1967) 2 Punj 103 (110). 

(9) The Commissioner of Police in 
Madras can receive occurrence reports 
under Section 157, and finally reporl.s 
under Section 173 and can also pass 
orders under Section 173 (3). AIR 1969 
Mad 177 (179) = 1969 Cri LJ 618 = 
(1968) 2 Mad LJ 321. 

(10) Non-compliance with Sections 173 
and 190 — Appellate Court, without go. 
mg into merits holding trial vitiated 
and directing fresh trial — Order 
amounts to . diimharge . and not to ac- 
o^ttal — 'Section '403. docs not bar 
lifcoDd trial. 1962 (2)'Xr LJ 644 (645) 
fJ and K). 

^12^iiApplleabHlty. of seetfon to proceed- 
wga for offe.Dcea under Acts -other than 


Penal Code, — (!) Institution of ca.se 
for offences under Railway Property 
(Unlawful Possession) Act — It is on 
complaint and compliance with Section 
173 (4) not necessary. AIR 1969 Cal 594 
(601) = 1969 Cri LJ 1480. 

(2) Prosecution of ^accused under Offi¬ 
cial Secrets Act — Accused cannot claim 
copies of documents referred to in Sec¬ 
tion 173, as of right. AIR 1969 Cal 535 
(538) = 1969 Cri LJ 1361 (DB). 

(3) For investigations and proceedings 
under the Bengal Excise Act (5 of 1909), 
Section 74 of that act makes Section 162 
applicable hut not Section 173. Accused 
not entitled to copies of statement re¬ 
corded during investigation in advance 
even on payment of costs. AIR 1963 Cal 
431 (432, 433) = 1963 (2) Cri LJ 129 
(DB) •* (1962) 66 Cal WN 1040 (1044) 
(DB). 

(4) Warrant case instituted on com¬ 
plaint by Customs officer — Customs 
authorities making investigation before 
lodging complaint — Section 173 (4) not 
applicable — Statements of witnesses re¬ 
corded during investigation Accused 
not entitled to get copies of such state¬ 
ments and of documents proposed to be 
relied on by prosecution at or before 
commencement of inquiry or trial. AIR 
1966 Bom 253 (257) = 67 Bom LR 748 
= ILR (1966) Bom 720 = 1966 Cri LJ 
1395. 

(4A) Case instituted on private com¬ 
plaint bv Assistant Collector of Customs 
for offence under Sea Customs Act for 
smuggling of goods — Documents re¬ 
ferred in Section 173 (4) cannot be made 
available to accused bv resorting to Sec¬ 
tion 94. AIR 1970 SC 962 (966). (69 Bom 
LR 421, Reversed.) 

(5) Copy of order of special police 

officer making a search under Suppre<s. 
sion of Immoral Traffic in Women and 
Girls- Act ought to be supplied to ac¬ 
cused free of cost — Suppression of Im¬ 
moral Traffic in Women and Girls Act 
(1956), Sections 5. 15. (1968) 9 Gui LR 

278 (287. 288) = ILR (1967) Guj 1046. 

(6) The bar contained in Section 6 of 
the Prevention of Corruption Act (2 of 
1947) is not to the institution of a police 
case or submission of a final form bv 
police under Section 173. AIR 1967 Pat 
416 (421) = 1967 Cri LJ 1677 = 1967 
BLJR 411 (DB). 

(7) Investigation commenced under 
Calcutta Police Act — Part of it con¬ 
ducted under Chapter XIV, Cri. P. Code 

— Report cannot be under Section 173 

— Section 207-A will not apjily. AIR 
1961 Cal 181 (182, 183) » 1.961 (1) Cri 
LJ 374 = ILR (I960) 1 Cal 676 (DB). 

(8) Section 173 contemplates a report 

under Chapter XIV. It cannot embody 
the result of investigation under other 
laws. AIR 1961 Cal 181 (182, IS5) => 

(1961) I Cri LJ 374 = ILR (1980) 1 Cal 
676 (DB). 
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174. Police to inquire and report on cuicide, etc. — (1) The officer in charge 
of a police-station or some other police-officer specially empowered by the •[State 
Government] in that behalf, on receiving information that a person— 

(a) has committed suicide, or 

(b) haf been killed by another, or by an animal, or by machinery, ot by an 

accident, or 

% 

(c) has died under circumstances raising a reasonable suspicion that some 

other person has committed an offence. 


Section 173 — \ote 12 (contd.) 

<9) Oilence under Section 7 (1) (a) (ii) 
of Essential Commodities Act is cognis¬ 
able — Police report after investigation 
into the olfence comes under the section. 
AIR 1968 Bom 311 (313) = 70 Bom LR 
69 = 1968 Cr LJ 1054. 

(10) Where investigation of a non- 
cognizable offence under Secli6n 22 of 
the Cattle Trespass Act purported to be 
under Chapter XIV of the Code the 
provisions of Section 173, would apply 
and the accused will be entitled to the 
copies of the statements recorded under 
Section 161. AIR 1960 Bom 476 (477) = 
62 Bom LR 497 = 1960 Cri LJ 1421. 

(11) Offence under Cl. 3 (c) punish¬ 
able under Section 7 of Essential Com¬ 
modities Act — Charge-sheet filed under 
Section 173, Criminal P. C. — Held, 
charge-sheet complied with provisions of 
Section 11 of the Act though submitted 
on form prescribed for police challan. 
AIR 1966 Madh Pra 5 (6) = 1966 Cri 
LJ 33 = ILR (1965) Madh Pra 830 
(DB). 

(12) Documents need not be formally 
proved in committal proceedings sanc¬ 
tion for prosecution under Section 25 (1) 
(a) of Arms Act, being part of the docu¬ 
ments under Section 173, Magistrate can 
commit accused for offence under that 
section. AIR 1968 Pat 258 (268) = 1968 
Cri LJ 958 (DB). 

(13) Investigation by officer under 

Prevention of Corruption Act, 1947 — 

Officer not empowered under Section 5-A, 
Prevention of Corruption Act — Investi¬ 
gation illegal — Accused not entitled to 
copies of statements recorded in illegal 
investigation. AIR 1969 All 503 (504) = 
1969 Cri LJ 1217 = 1968 All Cri R 354. 

(14) Offence of bribery triable exclusi¬ 

vely by Special Judge — Final report 
under Section 173, can be accepted by 
District Magistrate. AIR 1960 All 618 
(622) = TLR (I960) 1 All 214 = 1960 

Cri LJ 1290 (DB). 

(15) The report of a police officer in¬ 
vestigating a prohibition offence will fall 
not under Section 48 of the Madras 
Piohibition Act but under Section t73, 
Cri. P, C. 1960 Mad WN 317 (320) (DB). 

13. Nature of proceedings under the 
section. — (1) Proceedings by Magistrate 
under .Sections 167 and 173 are judicial. 
AIR 1969 Andh Pra 281 (291) » (1968) 

2 Andh WR 122 = 1969 Cri LJ 1025 
(DB). 


(2) The commitment of a case to the 
Court of Session for trial without record¬ 
ing any evidence is not illegal unless 
from the commitment order it appears 
that the Magistrate had not perused the 
documents referred to in Section 173, 
Criminal P. C. AIR 1960 All 236 (238) = 
1960 Cr LJ 447 =' 1959 All LJ 838. (AIR 
1956 Raj 318, Dissent from.) 

(3> Police submitling report under Sec¬ 
tion 169 — Magistrate commits irregula¬ 
rity in calling for charge-sheet — Ii^regu- 
larity do^s not vitiate trial in absence of 
proof of miscarriage of iustice. 1969 Cr 
LJ 1307 (1309) = 35 Cut LT 381. 

(4) Under Section 173, Cr. P. Code it 
is open to the Magistrate to accept the 
police report or not. If he accepts it, 
then he is to cancel the case. But. if ho 
does not, all that he can do is to make 
a notice that he does not accept the 
police report. AIR 1968 Manipur 29 (30) 
.= 1968 Cr LJ 191. 

(5) False information to Police — Case 
concelled on final report from Police — 
Magistrate in accepting such report doc» 
not act as Court — Prosecution of infor¬ 
mant under Section 211, I. P. C. is not 
in relation to proceedings before Court. 
AIR 1961 Raj 231 (232. 233) = 1961 Raj 
LW 6 = 1961 (2) Cri LJ 691. 

(6) Order directing submission of 
charge-sheet — Whether a judicial ordei 
or an administrative order (Quaere). AIR 
1965 Oriswa 135 (136) - 31 Cut LT 282 
= (1965) 2 Cri LJ 111. 

SECTION 174 — SYNOPSIS 
^ 1. Object. 

2. Some other officer specially em¬ 

powered. 

3. '*Shall proceed to the place where 

the body of such deceased person 

Is” 

4. ”In the presence of two or more 

respectable Inhabitants.** 

4A. Investigation under this seetlou. 

6. "Draw up a report*'. 

6. Form of inquest reports. 

7. Inquest report — Admissibility ot. 

8. When there Is any doubt, etc. —* 

Sub-section (3). 

9. ^'Forward the body.** 

10. Post mortem examination. 

11. Confessions l>y the acensed at Iha 

Inquest. 

12. False statement by witness at 

quest. 
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ihall Immediately give intimation thereof to tiie nearest Magistrate empowered to 
hold inquests, and, unless otherwise directed by any rule prescribed by the "[State 
Govemment], or by any general or special order of the District or Sub'DivisioDal 
Magistrate, shall proceed to the place where the body of such deceased person is, 
and there, in the presence of two or more respectable inhabitants of the neighbour¬ 
hood, shall make an investigation, and draw up a report of the apparent cause of 
death, describing such wounds, fractures, bruises and other marks of injury as may 
be found on the body, and stating in what m ann er^ or by what weapon or instru- 
Oent (if any), such marks appear to have been inflicted. 


(2) The report shall be signed by such police-officer and other persons, or by 
SO many of them as concur therein, and shall be forthwith forwarded to the Dist¬ 
rict Ma^strate or the Sub-Divisional Magistrate. 

(S) When there is any doubt regarding the cause of death, or when for 
any other reason the police-officer considers it expedient so to do, he shall, subject 
to such rules as the "[State Government] may prescribe in this behalf, forward the 
body, with a view to its being examined, to the nearest Civil Siurgeon, or other quali¬ 
fied medical man appointed in this behalf by the "[State Government], if the state of 
tihe weather and die distance admit of its being so forwarded without risk of such 
putrefaction on the road as would render such examination useless. 


(4) In the Presidencies of Fort St, Georget and Boinbay,§ investigations 
under this section may be made by the bead of the village, who shall then report 
the result to the nearest Magistrate authorised to hold inquests. 


Sectton 174 — Synopsis (cootd,) 

Inquest by Majgistrate — Sub-secHon 

( 6 ). 

Il4* Coroners' tnqnesf In the Presidency 
towns of Madras and Bombay. 

9L6« Articles recovered from or near cor¬ 
pse Disposal of, 

1« Object. — (1) The object of this 
section is merely to ascertain the cause 
oC death; hence the inquiry under this 
section should be confined to that pur> 
pose only and should not be extended 
for the purpose of finding out the per¬ 
sons who caused the death. AIR 1940 
Lah 210 (214) =« 41 Cri LJ 639. 

9» Some other officer specially em- 
p<>wered.— (1) Act 8 of 1867 of Bombay 
relating to police-patels remains unaffect¬ 
ed except where the Code contains a 
specific provision to the contrary. (1894) 
HO Bom 612 (61S) (DB) ** 1895 Rat 740 
1744) (DB) •• 1895 Rat 792 (792) (DB). 

(2) A police constable in Bombay can¬ 
not hold the inquest as a poUce-patel. 
He has to proceed under this section. 
1895 Rat 771 (772) (DB). 

8. "Shall proceed to the place where 
Bie bo^ of anch deceased person Is.** — 
' (1) This section Is inapplicable where 
the dead body is not available, e-g,, 
where it ha* been burnt or disposed of 
Img ago. It is intended to be applied to 
cases in which an inquest is necessary. 
nOOS) 9 Cri LJ 105 (106) » 1008 Pun 
Be (Cr) No. 27 (DB). 

C flie presenee of two or moro 
ifpretiftle InliabltonlB.'* — (1) Failnre 
lo a-aatwiw st the trial, persons who 
hare witnessed the Inquest proceedings, 
WKT be e grcnmd for crittcjslng ttie vtOm 

l7aL 7.] 3 A. M, 69 


seculion evidence in a case. (1909) 10 

Cri LJ 321 (323) (DB) (Lah). 

(2) Failure to comply with the man¬ 
datory provisions in Section 174 (1) 

which requires the presence of two or 
more respectable inhabitants of the 
neighbourhood discredits the report of 
the Police. AIR 1954 Trav-Co 282 (285) 

=* ILR (1953) Trav-Co 841 « 1954 Cri 
LJ 658 (DB). 

(3) A witness to the inquest is not com¬ 
petent to act as Juror in a case in which 
the inquest was made. AIR 1962 Cal 449 
(453) « 67 Cal WN 221 = 1962 (2) Cri 
LJ 336 (DB). 

4A, Investigation under IfaJs sectlo<>. — 
(1) Maintaining of case diary not obliga¬ 
tory ^ Assuming failure amoimts to ille¬ 
gality, trial not vitiated in absence of 
prejudice. AIR 1968 Bom 127 (145) 68 

Bom LR 941 « 1968 Cri LJ 453. (Two 
categories of inyestigations have been con¬ 
templated under Chapter XTV, Cr. P. C. 
The first category begins with informa¬ 
tion in cognizable cases and if ends with 
charge-sheet under Section 173, Cr. P. C. 
Sections 174 and 175 lay down complete 
procedure by itself for purpose of in- 
vestigatloii which starts on information 
relating to suicide, etc. Overruled on 
another point in AIR 1069 Bom 294 
(FB).) 

(2) It la neither necessary that all eye¬ 
witnesses should be examined at the in¬ 
quest nor is it incumbent on the Police 
Officer to record verbatim and separatelv 
the statements of each of the pers<>'>s 
examined by him under Section 175. C-. 
P. Code and Investigation under S. 174! 
CCi Pm Code shnuld ant be confounded or 
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(5) The following Magistrates are empowered to hold mquests,*t namely, 
any District Magistrate, t [Sub-divisional Magistrate or Magistrate of the first class]; 
and any Magistrate especially empowered in this behalf by the "[State Govem-^ 
ment] or the District Magistrate. 


[1882—S. 174; 1872-^. 133; 1801—S. 161.] 

[®] Substituted for TVovincial Govemment" by A. L. O. 1950. 

ff] Substituted for “or Sub-divisional Magistrate", by the Code of Crfmfaftl Frocedose 
(Amendment) Act, 1923 (XYHI of 1923), Section 41. 


[t] That is. the State of Tamil Nadu ^ See T. N. A. L. O. 1970. 

f§] That is. States of Maharashtra and Gujarat and Bombay area of Mysore State. 


[®JJ Salaried Magisrat© for the City of Ahmedabad have been invested with powers 
to hold inquests under this section — See Guj. Gaz., 0-11-1961, Pt. IV-A, p. 280. 


Andhra Pradesh 


STATE AMENDMENTS 


(1) AncUtra Area —> In Its application to the Andhra area of the State of Andhra 
[*rfi>J('sh in sub-section (4) of Section 174 after the word “Bombay" insert the words “and 
in die State of Andhra as it existed immediately before file 1st November. 1956."—^An. 
A. I.. O., 1953 and Andhra Pradesh A L. O., 1957. 


(2) Added Territories. — In its application to the territories added under Sec. 8 (a) 
ol Central Act LVI of 1959, the amendments made in Section 174 by Madras Act XXXI 
of 1956 shall stand repealed- — Andhra Dadesh A L. O., 1961 (w. r. e. f. 1-4-1960). 


Seclion 174 — Note 4-A (contd.) 

equated with an investigation info a 
cognizable offence. which is governed by 
provisions of Sections 160 and 161, Cr. 
P. Code. (1970) 1 An WR 182 (188). 

(But if there are police standing orders 
for recording the statement, they should 
be followed.) 

6. ‘‘Draw up a report.” — (1) The 
report under this section should contain 
the statements of the persons examined 
by the Police. There is nothing in the 
Code which prevents statements made at 
the inquest being recorded in full. On 
the other hand, such statements will be 
of great use to test the value of the evi¬ 
dence in Court. (1911) 12 Cri LJ 124 

(125) (DB) (Mad). 

(2) The statements cannot be used as 
substantive evidence. AIR 1952 Trav-Co 
300 (Pr 10) = ILR (1952) Trav-Co 261 = 
1952 Cri LJ 1290 (DB). 

(3) Sub-section (1) directs only police- 
ofllcers to draw up and forward the re¬ 
port. A Magistrate holding an inquest 
under sub-section (5) is not bound to 
report to anyone else. But in case he 
•ends a report, it cannot be treated as 
a fboding in a judicial proceeding and is 
not open to revision by the High Court. 
11878) 3 Cal 742 (752, 753) (DB). 

[But see AIR 1940 Rang 68 (70) » 41 
Cri LJ 470 (DB).] 

(4) The statements of witnesses given 
before the Police holding the inquest feill 
wi thin the purview of Section 162 which 
requires that such statements shall not 
be signed by the deponent. AIR 1954 


Trav-Co 282 (285)= ILR (1953) Trav-Co 
841 = 1954 Cri LJ 658 (DB) •• AIR 
1955 Pepsu 81 (85) = ILR (1954) Patiala 
352 = 1955 Cri LJ 983 (DB) •• AIR 1955 
Trav-Co 6 (7) = ILR (1954) Trav-Co 
1200 = 1955 Cri LJ 122 (DB). 

(5) An inquest report is not a stale> 
ment made by any person within the 
meaning of Section 180 of the Penal 
Code and a refusal by a person examin¬ 
ed at the inquest to sign it is not an 
offence. (1910) 11 Cri LJ 500 (500) 
(Mad) 

(6) Tile village-headman acting under 
sub-section (4) has only the powers of a 
police-officer specified herein. (1910) 19 
Cri LJ 500 (500) (Mad). 

6. Form of Inquest reports. (1) This 
section does not reqmre a statement ta 
be entered in the form as to who killed 
the deceases person. 1896 Rat 843 (843, 
844) (DB) *• (1968) 2 SCWR 245 (247). 

(2) The panchanama prepared by the 
police should not contain any incriminat¬ 
ing statements made by the accused in 
the presence of the police. AIR 1950 San 
2 (5) = 3 Sau LR 114 (DB). 

(3) The inquest rep^ is a document 
of vita) importance and has to be pre¬ 
pared promptly because it has to be 
sent to the doctor along with the dead 
body sent for post-mortem examination. 
(1963) 65 Pun LR 409 (413). 

7. Inquest report — AdmlssIbHUy 

(1) The report requires to be legally 
proved for it does not prove itself 
(1905) 3 Cri LJ 41 (42) (DB) (Bom) 
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fCuJarat 

In its application to the State of Gujarat, the amendment made In Section 174 is 
die same as that made in Maharashtra. — See Cent. Act XI of 19G0, Section 87. 

Note: For appointment of an Elxecutive Magistrate in the City of Ahraeclnl^ad, see 
Gujarat Act XIX of 1961, Section 14 (3A), os Inserted by Gujarat Act II of 1963. 

Maharashtra 

(1) In its application to the State of Maharashtra, In sub-section (5) of Section 174 
for the words “or Magistrate of the first class and any Magistrate” substitute the words “or 
any executive Magistrate.” —- Bom. Act XXin of 1951, Section 2 and Schedule, (1-7-1953). 

(2) After the re-organization of the State of Bombay in 1956, the amendment made 
in Section 174 by the above mentioned Bombay Act is extended to the newly added 
areas of Hyderabad, Eutdi and Saurashtra and dre region of Vidarbha as from 1-9-1959 
by Bom. Act XCVH of 1958, 


I • 


Pindab} Haryana^ Chandigarh: 

In its application to die States of Punjab and Haryana and the Union Territory of 
Ghandigaih, In sub-section (5) of Section 174, for the words “Magistrate of the first 


Section 174 Note 7 (eontd.) 

AIR 1952 Hyd 55 fPr 11) 1952 Cri LI 

672 (DB). 

(2) It Is questionable how far an in- 
ouest report is admissible except under 
Section 145, Evidence Act. AIR 1955 SC 
216 (220) a 1055 Cri LJ 672 » 1956 
SCR 1083. 

(3) It is not correct to say that In the 
face of the medical evidence the men¬ 
tion of injuries in the inquest report can¬ 
not prevail. If the investigation officer 
has stated a fact which he saw with his 
own eyes, it cannot be said that it 
should not be read in corroboration of 
the evidence of the eye-witnesses. AIR 
1957 Raj 331 (Pr 13) = 1957 Cii LJ 
1187. 

(4) Statements contained in the In¬ 
quest Report are not substantive evi¬ 
dence and ought not to be relied upon 
to arrive at a conclusion. AIR 1957 
Orissa 216 (Pr 6) « 1957 Cri LJ 1152 
IDB) ■■ AIR 1952 Trav-Co 300 (Pr 10) 
» ILR (1952) Trav-Co 261 » 1952 Cri 
LI 1290 (DB). 

8L When Uiere Is any doobf. ele» * 
Snb-secflon (3). — (1) Failure to carry 
out the diiections laid down imder this 
section by a police officer knowing that 
lie would thereby be saving some one 
&om legal punishment is an offence 
under Seeffon 217 or Section 218 of the 
Penal Code. AIR 1932 Cal 850 (856) » 

83 Cri LI 667 (DB). 

tL forward Bie body.** » (1) It b 
essential in a trial for murder that proof 
should be adduced of the fact that the 
same body over which the inquest was 
held was forwarded and examined by the 
medical officer. (1874) 11 Bom HCR 242 
1243) (DB). 

16. Post morieBB examination. — (1) 

The medical officer must note the lime 
when he conducted the examination. AIR 
1931 Ondh aXO (120) » 32 Cri LI 697 
COB). 


(2) Considering the important nahixe 
of the evidence which is generally sup¬ 
plied by the resuIUi of such examination, 
the result of the observation, external 
and internal should be fully recorded. 
(1911) 12 Cri LJ 124 (125) (DB) (Mad). 

(3-4) The post mortem examination is 
a very important piece of evidence in cri¬ 
minal trials, and the medic^ officers, 
who are entrusted with this work should 
do it with utmost care and attention and 
should not perform it as a mere formal 
duty, AIR 1956 All 189 (191) = 1955 Cri 
LJ 473 (DB). 

(5J The post mortem report should 
mention whether the injuries are ante 
mortem or post mortem. AIR 1957 Orissa 
216 (Pr 6) « 1957 Cri LJ 1152 (DB). 

(6) The ^ort of th4 medical officer 

Is not admissible in evidence except for 
the purpose of contradicting the officer 
who made it or to refresh his memory 
under the provisions of Sections 159 to 
161 of the Evidence Act. AIR 1930 Sind 
226 (236) 31 Cri LJ 1026 (DB) 

(1902) 6 Cal WN 98 (101) (DB). 

(See alsa AIR 1967 Guj 288 (288) » 
1967 Cri LJ 1633 (2).] 

(7) When the medical officer !s not 

examined at the beginning of the en- 
qruiry, a copy of the post mortem certi¬ 
ficate ought to be given to the accused. 
AIR 1927 Mad 512 (612) 2 $ Cri LJ 

463. 


Il« Gonfesdons by the accused at the 
Inqn^t. — (1) Confessions made by an 
accused and recorded in the panchanamas 
In the presence of the police-officers 
must be excluded as Inadmissible. (1911) 
12 Cri L Jour 429 (429, 430) (DB) (Bom) 
»* AIR 1946 Nag 321 (323) = 47 Cri L 
Jour 918 =* ILR (1946) Nag 946 (DB). 

(See AIR 1932 Mad 24 (24) — 33 Cri 
L Jour 173.1 


(2) Statement by a person at the time 
when there was no suspicion against him 
cannot be used as substantive evidence. 
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cla^s and any Magistrate", substitute the words, *1Ebcecutive Magistrate of the first 
or any other Executive Magistrate”, — Punj. Act XXV of 1964, Section 2 and Sdiedole 
Pt. I, Item (42) (2-10-1984) and Act 31 of 1966, Sections 29 and 88 (1-11-1966), 

Rajasthan 


Abu Area. — In Its application to the Abu area of the State of Rajasfiian, fiid 
amendment made in Section 174 was the same as that made in (1) of Maharashtra. < 
Cent. Act XXXVII of 1956, Section 119. (1-11-1956). 

TamiJ Nadu 

(1) In its application to the pre-reorganization State of Madras, in Section 174 

(i) in sub-sectioD (2) add at the end the words “or, as the case may be, to the 

Chief Presidency Magistrate in the Presidency-town of Madras”; ond 

(ii) in sub-section (5) for the words “and any Magistrate.” substitute tfie words 

“any Presidency Magistrate and any Magistrate.” — Mad. Act XXXI of 1956^ 
Section 2 (31-12-1956); Tamil Nadu A. L. O.. 1969. 

(2) Transferred Territories. — In. its application to Kanyakumarl district and Shen- 
kottah taluk transferred to the State of Madras under Section 4 of the State Reorganiza¬ 
tion Act, 1956 the amendments made in Section 174 by Madras Act XXXI of 1956 are 
extended as from 18-12-1957 by Mad. Act XXII of 1957. 


(3) Added Territories. — In its application to the territories added to the State of 
Madras under Section 3 (b) of Cent. Act LVI of 1959— 

(a) the words “and in the State of Andhra as It existed immediately before the Ist 

November, 1956” added in Section 174 (4) by Andb. Pra. A. L. O., are omit¬ 
ted; — T. N. (Add. Ter.) A. L. O.. 1981 (w. r. e. f.) (1-4-1960); Tamil Nadu 
A L. O., 1969. 

(b) the amendments made In Section 174 by Madras Act XXXI of 1956 are extend¬ 

ed as from 6-12-1961 by Mad. Act XXXDC of 1961. 

(4) In its application to the area comprised within the local limits of the ordinary 
original civil iTirisdiction of the High Court of Madras. Section 174 shall be read as 


follows, namely;—; 

SecUon 174 — Note 11 (contd.) 

AIR 1952 Trav-Co 300 (Pr lO) = ILR 
(1952) Trav-Co 261 = 1952 Cri L Jour 
1290 (DB). 

12. False statement by witness at In- 
qnesL — (1) Statements made in the 
course of an investigation imder Chapter 
XIV are not “charges'* as contemplated 
by Section 211 of the Penal Code. It 
would make criminal investigation very 
difficult if any persons who gave voice 
to a suspicion were rendered liable to 
criminal prosecution. AIR 1932 Mad 24 
(24) « 33 Cri L Jour 173. 

(2) The fact that a person accuses an¬ 
other falsely of murder in the course of 
an investigation under this section is 
not an offence imder Section 194 of 
the Penal Code even when he volunteers 
the information. AIR 1922 Lab 133 (133, 
134) = 23 Cri L Jour 82. 

See also Section 161. 

(3) Where a person makes contradic¬ 
tory statements, one before a police- 
officer under this section and another 
before the Magistrate in the course of 
the enquiry, he will be guilty of an of¬ 
fence under Section 193 of the Penal 


Code. (1909) 9 Cri L Jour 304 (305) 
(DB) (Mad). 

13. Inquest by IVlaglstrate — Sab-secx 
Mon (6). — ( 1 ) The investigation by 
Magistrate under this section is distincf 
from an enquiry under Section 202. 
AIR 1927 Lah 30 (31) « 28 Cri L Jour 
26, 

14. Coroners* loqnesf In the Presidency 
Towns of Madras and Bombay. — (1) 
The Coroners Act, 4 of 1871, empowers 
the Coroner to hold an inquest in the 
Cities of Bombay and Calcutta. It does 
not, however, take away the right of the 
Presidency Magistrate to investigate into 
the crime independently. (1892) 16 Bom 
159 (161) (DB). 

15. Articles recovered from or near 

corpse — Disposal of. — (1) 

Where articles are recovered from or 
near the corpse of the deceased it is 
the duty of the police to send them to 
the malkhana in sealed cover with con¬ 
tents noted above. Otherwise no reliance 
can be placed upon evidence famished 
by recovery of these things. AIR 1949 
All 291 (296) « ILR (1949) AU 658 m 
60 Cri L Jour 498. 
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174» Enqimy Into violent or suspidous death to be ordinarily conducted by office 
In enlarge of police station. — (1) An officer in charge of a police station, on receiving 
Information that a person 

(a) has committed suicide, or 

(b) has been killed by another, or by an animal, or by machinery, or by an acci¬ 

dent or 

(c) has died under circumstances raising a reasonable suspicion that some other 

person has committed an offence, 

shall Immediately give information thereof to the Commissioner of Police, and, in the 
absence of any rule or order under the next following section to the contrary, proceed to 
the place where the body of such deceased person is, and there, in the presence of 6ve 
dr more respectable inhabitants of the neighbourhood, make an investigation, and draw 
t 5 > a report of the apparent cause of death, describing sudr wounds, fractures, bruises 
and other marks of injury as may be found on the body, and stating in what manner, or 
by vriiat weapon or instrument (if any), such marks appear to have been inflicted. 

(2) The report shall be signed by such police officer and other persons, or by so 
many of them as concur therein, and shall be forthwith forwarded to the office of the 
Commissioner of Police. 

(8) In any of the following cases, namely:—^ 

(a) in any case in which the Local Government may by rule so require, 

(b) in any case in which death appears to have been caused by violence, or there 
is any doubt regarding die cause of death, 

(c) in any other case in which the police-officer considers it e^edient so to do, 

^ shall cause the body to be examined by a medical officer appointed in this behalf by 

(4) The police-officer may, by order in writing, summon five or more persons as 
aforesaid for the purpose of the investigation under this section, and any other person 

appears to be acquainted with the facts of the case. Every person so summoned 
shall be bound to attend and to answer truly all questions other than questions the ans¬ 
wers to which would have a tendency to expose him to a criminal charge or to a penalty 
or forfeiture. 


(5) If the facts do not disclose a cognizable offence to which Section 170 applies, 
*ucb persons shall not be required by the police-officer to attend a Magistrate's Court". 
— See Coroners (Madras) Act, 1889 (V of 1889), Section 4 (2) (Repealed by the 
Repealing and Amending Act, 1938 (I of 1938).) 


^ (5) In sub-section (4) for '‘Presidencies of Fort St. George and Bombay", substitute 

State of Tamil Nadu and the Presidency of Bombay." — T. N. A. L. O. 1970 (14-l-19e9k 

Union Territories (except Chandigarii) 

In its application to the Union Territories, in sub-section (5) of Section 174, for the 
wor<b "Magistrate of the first class, and any Magistrate", substitute the words "Executive 
Magistrate of the first class, and any other Executive Magistrate".—Act 19 of 1969 $ 3 and 
Schedule, Item 48 (In Delhi, on 2-10-1969.) 


West Bengal 

(1) In its application to the State of West Bengal, tq sub-section (1) of Seciton 174 
add ffie following Proviso, namely,— 

"Ftovided that, unless the State Government otherwise directs, it shall not be neces¬ 
sary under this sub-section, in any case where the death of any person has been caused 
by enemy action, to make any investigation or to draw up any report or to send any 
Intimation to a Magistrate empowered to hold inquests." —• Beng. Act Vn of 1944 Seo- 
Uon 4 (8-2-1945). 

02) The amendment made in Section 174 by the above-mentioned Bengal Act is ex¬ 
tended In tts ^)plication to—^ 

(a) Cooch-B^iaT Area as from 1-1-1951 hy Cent. Act LXVIl of 1050, Sectfon 3 and 
West Bengal Act LXm of 1950; 

Q>) Oiandwnagore area as from 2-10-1054 by Gent Apt XXXVI of 1954, Sec. 17 
and Wert Beng, Act V pf 1955, Section 8; 
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(c) Transferred Territories, that is, territories transferred to die State of West Ben* 
gal Tinder Section 3 of Cent. Act XL of 1956, as from 1-7-1959, by West 
Beng. Act XIX of 1958, Section 3. 

(3) (i) in sub-sections (1) and (2), for the words “Sub-Divisional Magistrate" substitute 
the words “Sub-divisional Executive Magistrate". 

(ii) in sub-section (5), for the words “Sub-Divisional Magistrate or Magistrate of die 
first class, and any Magistrate”, substitute the words “Sub-divisional Executive 
Magistrate or Executive Magistrate of the first class, and any other Executive 
“Magistrate". — W. B. Act 8 of 1970, Section 2 and Schedule, Item 62. 

®175. Power to summon persons. —• (1) A police-officer proceeding under Seo- 
174 may, by order in vniting summon two or more persons as aforesaid for tihe 
purpose of tihe said investigation, and any other person who appears to be acquaint¬ 
ed vdth the facts of the case. Every person so summoned shall be boimd to attend and 
to answer truly all questions olier than questions the answers to which would 
have a tendency to expose him to a criminal charge, or to a penalty or forfeiture. 

(2) If the facts do not disclose a cognizable offence to which Section 170 ap¬ 
plies, such persons shall not be required by the police-officer to attend a Magis¬ 
trate’s Couit. 

[1882—S. 175; 1872—8. 134; 1861—NiLl 

[®] In its application to the area comprised within die local limits of the ordinary ori¬ 
ginal civil jurisdiction of the High Court of Madras, Section 175 shall be read as 
follows, namely:— 


“175. Power to make rules and orders with respect to investigations by other autho¬ 
rities than officers in charge of police stations. — (1) Ibe Local Government may make 
rules, and the Commissioner of Police may from time to time make general or special 
orders consistent with those rules, defi n i n g — 

(a) the circumstances in whidi an officer in charge of a police station, after giving 

intimation to die Commissioner of Police of any such event as is mentioned in 
clause (a), clause (b), or clause (c) of sub-section (1) of the last foregoing sec¬ 
tion, is not to proceed to discharge any of the further functions of such an 
officer iindffT that section, and 

(b) the circumstances in which, and in such circnimstances the authority by whom, 

those further functions are to be discharged. 


(2) The authority to whom the discharge of such further functions may be entrusted 
by rules cir orders under sub-section (1) may be the Commissioner of Police, or any of 
his Deputies or Assistants, or any other police-officer of rank not below that of Inspector, 
find such authority, in discharge of those functions, may exercise any of die powers and 


Seetlon 175 — Note I 
(1) An investigation under Sec. 174 
ceases when the cause of death is ascer¬ 
tained. \^ere it is ascertained that 
death is due to homicide, then the in¬ 
vestigation becomes an investigation 
imder Section 161. (1905) 2 Cri L Jour 

^ (502) (Kathiawar). 

f2) In an examination under this sec¬ 
tion the person examined is boimd to 
answer ti^y the cpiestions put to him. 
But a person who comes forward with¬ 
out being summoned by an order in 
writing to attend before the police office* 
and volunteers information is not bound 
fo give true answers to questions. AIR 
1922 Lab 133 (134) » 23 Cri L Jour 82 
(1908) 9 Cri L Jour 105 (106) = 

1908 Pun Re (Cr) No. 27 (DB). 


(3) Statements of witnesses exanuned 

at the inouest can be recorded in fulli 
verbatim reports of such statements may 
often be of great use to a Court in test¬ 
ing the value of the evidence given sub¬ 
sequently. (1911) 12 Cri L Jour 124 

(125) (DB) (Mad). 

(4) The statements of witnesses record¬ 

ed under this section are governed by 
the general provisions contained in Se^ 
tion 162 which enjoins that the state¬ 
ment shall not be signed by the person 
making it. AIR 1955 Pepsu 81 (85) « 

ILR (1954) Patiala 352 ~ 1955 Cri L 
Jour 983 (DB). 

[See also AIR 1968 Bom 127 (146) 
1968 Cri LJ 453 » 68 Bom LR 941. 

(Overmled on another point in AIR 1969 
Bom 294 (FB)) •« AIR 1960 Andh Pra 
545 (551) » 1960 Cri LJ 1402 (DB)J 
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diall perform tlie duties, which, but for such rules or orders, miftht be exercised 
ahonld be performed by die officer in charge of the police station.” >— See Coroners 
(Madias) Ac^ 1889 (V of 1889), Section 4 (2). (For roles under the section, see Nothx 
No. 87, Ft St Geo. Gaz., 1889, Pt I. p. 866.) 


®176. Inquiry by Ma^strate into cause of death.—{1) When any person dies 
while in the custody of the police, f the nearest Magistrate empowered to hold in- 
^ quests shall, and, in any other case mentioned in Section 174, clauses (a), (b) and 
(c) of sub-section (1), any Magistrate so empowered may hold an inquiry into the 
cause of death, ei^er instead of, or in addition to, the investigation held by the 
policoKifficer, and if he does so, he shall have all the powers in conducting it which 
he would have in holding an inquiry into an offence. The Magistrate holding such 
an inquiry s ^al l record the evidence taken by birn in connection therewith in any 
of the maimers hereinafter prescribed according to the circumstances of the case. 

42 ) Power to disinter corpses.—^Whenever such Magistrate considers it expe¬ 
dient to make an examination of the dead body of any person who has been already 
interred, in order to discover the cause of his death, the Magistrate may cause the 
body to be disinterred and examined.^ 

[1882—S. 176; 1872—S. 135; 1861—Nil.] 

[®] In its application to the area comprised within the local limits of the ordinaiy 
original civil jurisdiction of the High Court of Madras, S. 176 shall be read as 
follows, namely :— 


176. Provisions with respect to inquiries by Presidency Ma^strates nnH 
disintemment of dead bodies.—(1) The Chief Presidency Magistrate, or such other 
Presidency Magistrate as the Chief Presidency Magistrate may depute in this be¬ 
half, shall when any person dies while in the custody of the police or in prison, 
and may in any other case mentioned in S. 174, sub-section (1), clause (a), cL (b), 
or clause (c), hold an inquiry into the cause of death, either instead of, or in 
addition to, the investigation under either of the two last foregoing sections; 
and, vdiere he does so, he shall have all the powers in conducting it which 
he would have in holding an inquiry into an offence, and shall record any 
evidence taken by him in the course of the inquiry as nearly as may be 
in the manner prescribed in section 862. 


Section 176 — Note 1 

(1) This section is designed to provide 
a check on the enquiry held by the 
police or to calm any alarm that has 
been created in the mind of the public 
by reason of a violent or lumatural 
death or to allay any unfoimded suspi¬ 
cion or to put in force the law against 
a particular individual or merely to gain 
information which may be of use to the 
authorities. AIR 1959 Mad 294 (304) = 
ILR (1959) Mad 12 = 1959 Cri L JoUr 
856 (DB) •* AIR 1958 Punj 141 (146) = 
ILR (1958) Punj 745 = 1958 Cri L 
Jour 673 (DB). (AIR 1928 Bom 390 and 
3 Cal 742 (750), Rel. on.) 

(2) Section 176 empowers a Magistrate 
to hold an enquiry into the cause of 
death either instead of or in additon to 
the investigation held by the police offi¬ 
cer under Section 174. AIR 1958 Punj 
141 (146) » ILR (1958) Punj 745 
1958 Cri L Jour 673 (DB). 

(3) An enquiry conducted under Sec¬ 
tion 176 read with (Madras) Police 
Standing Order No. 157 does not offend 
tile other sections of the Code. Nor 
dc»ee it violate Articles 14, 20 (31 and 21 


of the Constitution. AIR 1959 Mad 294 
(306, 307) «= ILR (1959) Mad 12 =« 
1959 Cri L Jour 856 (DB). 

(4) The omission to hold an enquiry 
imder this section is curable under Sec¬ 
tion 537 where it has not occasioned 
any failure of justice. AIR 1945 Nag 143 

(145) = ILR (1945) Nag 315 = 47 Cri 
L Jour 196 (DB). (For example, when 
there is no corpse on which an inquesi 
could be held.) 

(5) Proceeding under this section la 
both an "inquiry” and a “judicial proceed¬ 
ing . AIR 1940 Rang 68 (69) « 41 Cri 
L Jour 470 (DB) *• AIR 1928 Bom 390 
(393) = 29 Cri LJ 1063 (DB). (3 Cal 
742 and AIR 1921 Bom 3 = 22 Cri L 
Jour 241 (FB). Distinguished.) 

(6) Wlule holding an enquiry imder 
this section, the Magistrate performs no 
judicial functions. AIR 1958 Punj 141 

(146) = ILR (1958) Punj 745 = 1958 
Cri L Jour 673 (DB). (AIR 1940 Rang 
68, Hdd, no longer good law.) 

(7) The enquiry by the Magistrate 
under this section occupies no higher 
status than that of a coroner's inqtieit. 
although by virtue of a deOnition in the 
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(2) Whenever the Commissioner of Police dr a Presidency Magistrate ccmslden 
It expedient, for the discovery of the cause of death of a deceased person ^ose 
body has been interred, diat an examinatiQn should be made of the dead body* 
such Commissioner or Magistrate, as the case may be, may cause die body to 
be disinterred and examined”—See Coroners (Madras) Act, 1889 (V of 1889}, 
S. 4 (2). 

[f] Similarly when a prisoner dies in die prison in die cities of Calcutta and Bombay, 
Coroner has to be sent for.—See S. 9 of the Coroners Act, 1871 (IV of 1871). 

It] For a similar power to order body to be disinterred given to die Coroners of Bom* 
bay and Calcutta, see S. 11 of the Coroners Act, 1871 (TV of 1871). 

STATE AMENDMENT 

Union Territory (Laccadive, NCnicoy and Amindivi Islands) 

In its applications to the Union Territory of L. M. & A. Islands, in Part V, after 
Section 170, insert the following, namely. — 

*T76A. Power of Amin to investigate into certam offences.'*-*^!) Notwith¬ 
standing anything contained in this Code, where any cognizable offence triable 
b}' a Magistrate of the third class is committed in any area within the local 
limits of tlie jurisdiction of an Amin and no police-station is located within a 
reasonable distance from the place of commissison of such offence, the Amin 
may investigate into such offence and for the purposes of such investigation, 
the Amin shall have all the powers conferred and duties imposed by diis chapter 
OD an officer in charge of a police-station. 

(2) For conducting any investigation under sub-section (1), the Amin shall 
be assisted by such number of residents of Laccadive, Minicoy and Amindivi 
Islands not exceeding four as the Administrator of die said Islands may appoint 
in this behalf- 

Explanation, — In this section “Amin” means any officer appointed by such Admini¬ 
strator to exercise the powers and discharge the duties of an Amin in any local 
area." — Reg. VIII of 1965, S. 3 (1) & Sch. 

NOTE.—^The Union Territories (Separation of die Judicial and Executive Functions) 
Act, 1969 (19 of 1969) has now repealed this provision but since diis Act has 
not been enforced so far, we have reproduced the same above. Act 19 of 1969 
applies to all the Union Territories except Chandigarh. 

[But see AIR 1940 Rang 68 (70) =» 41 
Cri L Jour 470 (DB). (Court holding an 
cnquriy under this section must come to 
a finding as to the cause of death.)] 

(12) An accused is entitled to get 
copies of the inouest report and of the 
statements made by witnesses at the 
ipquest. If they are not available, the 
Court has power under Section M to 
call upon the police to produce them. 
AIR 1925 Mad 424 (425) = 26 Cri JL 
Jour 426. 

(13) There is no objection to a Magis¬ 
trate granting copies of statements 
recorded imder Section 176, of witnesses 
who are going to be examined at the 
preliminary inquiry. AIR 1945 Mad 64 
(65) = 46 Cri L Jour 412. 

(14) A District Magistrate has no 

power to send the enquiry or interfere 
with it, beyond calling for a report 
under Section 435 and reporting for the 
orders of High Court imder Section ^8. 
AIR 1928 Bom 390 (390) 29 Cri L 

Jour 1063 (DB). 


Section 176 — Note 1 (confd.) 

body of the Code it has been dignified 
to the status of a legal proceeding. AIR 
1958 Puni 430 (430) «= ILR (1958) Punj 
899 = 1958 Cri L Jour 1347 (DB), 

(8) A Magistrate holding an inquiry 
under this section acts purely in an exe¬ 
cutive capacity. AIR 1958 Punj 430 
(430) = ILR (1958) Punj 899 = 1958 
Cri L Jour 1347 (DB). 

(9) The proceedings held in pursuance 

of the aforesaid provisions as a fact find¬ 
ing inquiry are not judicial or quasi- 
judicial proceedings amenable to a writ 
of certiorari. AIR 1959 Mad 294 (312) 
e= ILR (1959) Mad 12 = 1959 Cri L 

Jour 856 (DB). (AIR 1944 Mad 37, 

Overruled.) 

(10) Powers of Magistrate holding in¬ 
quest — Whether he can record confes¬ 
sion of accused — See Notes on Sec. 164. 

(11) A report or finding under the sec- 

£[on is not necessary; and if there is 
one, it does not form part of the pro¬ 
ceeding. ('78) 3 Cal 742 (752, 763) 

CDB). 
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PART VI 

^PROCEEDINGS IN PROSECUTIONS 

CHAPTER XV 

OF THE ffiURISDICnON OF THE CRIMINAL COURTS 

IN INQUIRIES AND TRIALS 

A Place of inguiry or trial 

177. Ordinary place of inquiry and IriaL—Every offence shall ordinarly 
lie inquired into and tried by a Court within the local limits o£ whose jurisdiction 
it was committed. 


[1882—S. 177; 1872—S. 63. para, 

Section 176 Note 1 (contd.) 

(15) As to whether proceedings under 
Section 176 are open to revision, see 
Notes on Section 435. 

(16) Statements recorded by Magistrate 
In the course of iocpiiry under this sec¬ 
tion would not be admissible in evidence 
In any future proceedings. AIR 1959 Mad 
294 (312) = ILR (1959) Mad 12 = 1959 
Cri LJ 856 (DB), 

CBut see AIR 1964 Andb Pra 548 (550, 
651) = (1964) 2 Andb WR 43 = 1964 
(2) Cri LJ 636 (DB). (AIR 1959 Mad 
294, Dlss. from.)l 

(17) A Magistrate holding an incjuiry 

under this section cannot be said to be 
performing the functions of a Court of 
law. AIR 1959 Mad 294 (316) = ILR 
(1959) Mad 12 1959 Cri L Jour 856 

(DB). (AIR 1944 Mad 37. Overruled.) ^ 
AIR 1958 Punj 141 (146) = ILR (1958) 
Punj 745 = 1958 Cri L Jour 673 (DB), 
(AIR 1940 Rang 68, Held, no longer good 
law ~ AIR 1966 SC 66. FoU.) •• AIR 
1958 Punj 430 (430) = ILR (1958) Punj 
899 = 1958 Cri L Jour 1347 (DB). 

[But see AIR 1940 Rang 68 (70) “ 41 
Gri L Jour 470 (DB).] 

(18) The result of an cnouiry under 
Section 176 is not binding on any one 
and cannot be regarded as a judgment. 
It is wholly Immaterial as far as Courts 
are concerned whether this inquiry is 
held by one executive officer or another. 
AIR 1958 Punj 430 (430) ^ ILR (1958) 
Punj 899 = 1958 Cri L Jour 1347 (DB). 

fl®) In the absence of compelling rea¬ 
sons to the contrary, an enquiry under 
Section 170 ought prima facie to be 
held in the same district in which aU 
the witnesses who are to be examined 
under Section 176, are resident. AIR 
1958 Punj 430 (430, 431) » ILR (1958) 
Punj 899 » 1958 Cri L Jour 1347 (DB). 

(20) Statement in the inquest report 
U not evidence by itself and it certain¬ 
ly cannot be pitted against the evidence 
■rf the medical witness given in Court. 
Am 1966 SC 426 (432) => 1966 Grl LI 

816 1968 Cr LJ 1237 (1241) (Manipur). 

SECnON 177 — SYNOPSIS 

1. Seope. 

a. <*OrdliuvUy^ 

S e ver a l offcnecM vcooe. 


; 1861—S. 20.1 

4. ^'Within the local limits ••••** 

(a) Jorlsdiction of Magistrate — 
Odds to prove. 

5. Cheating, criminal misappropriation 

and selling etc,, goods with eoon- 

terfeit trade>mark. 

6. Defamatloa« giving false Information, 

etc. 

7. Consequence forDiing part of offence 

charged — See Section 179. 

8. Offences committed partly In one 

local area and partly in another 

—■ See Section 182. 

0. Offences consisting of several acts 

— Sec Section 182. 

10. Offences by foreigners. 

11. Irregolar arrest — Effect. 

12. Transfer of territory from one 

Slate to another. 

13. Transfer of territory to another 

district. 

14. Military offenders. 

15. Effect of trial at i^TOog places. 

16. Committal by or to wrong Court. 

1. Scope — GenOraL — (1) It is a 
general principle of law that al) crime 
is local. AIR 1930 Bom 490 (491) (FB) 
»* (1893) 17 Bom 369 (372, 373) (DB) 
»♦ AIR 1970 Cal 110 (114) 1970 Cri 

LJ 332 •• AIR 1965 Ker 295 (296) = 

1965 (2) Cri LJ 775 -- 1965 Ker LT 
548 *• AIR 1963 Guj 234 (236) ■= 1963 
(2) Cri LJ 273 = (1962) 3 Guj LR 409 
(DB). 

(2) The jiuisdicUoo to try a person for 

an offence depends upon the crime hav¬ 
ing been committed within the area of 
such jurisdiction. AIR 1930 Bom 490 
(491) (FB) •• AIR 1959 All 67 (Pr 2) = 
1959 Cri L Jour 14 •• AIR 1970 Cal 110 
(114) « 1970 Cri LJ 332 AIR 1965 

Ker 295 (296) — 1965 (2) Cri LJ 775 = 
1965 Ker LT 648 •• AIR 1963 Guj 234 
(236) ==» 1963 (2) Cri LJ 273 « (1962) 3 
Guj LR 409 (DB). 

[See AIR 1933 Bom 148 (150) » 34 

Cri L Jour 771 (DB).] 

(3) The jurisdiction to try the offender 
does not depend upon either the place 
where the offender is found or upon his 
nationality. This principle is found 
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Secirfoi. 177 •— Note I (contd.l 
enacted in Section 2 of the Penal Code. 
AIU 1922 Mad 215 (216) = 23 Cri L 
Jour 490 (DBi ** AIR 1957 SC 867 (868> 
= 1958 SCR 328 = 1057 CrI L Joar 1346 
** AJR 1930 Bom 490 (491) (FB). 

(4) An act, committed on land outside 

India by a foreijmer, is not an offence 
triable bv Indian Courts imder their 
Criminal Codes. AIR 1946 Nag 128 (130) 
- ILR (1915) Nag 130 ** (1873) 10 
Bom IICR 356 (357) (DB) »• (1876) 1 

Mad 17t (172) (SB) ** (1887) 9 AU 623 
(525) (DB) (1901) 1901 Pun Re (Cr) 
N«i. 1, p. 1 (3) (DB) ♦* (1866) 4 Bom 

HCR (Cr) (Cas) 38 (39) (SB) •* (1880) 5 
Bom 338 (.316) (FB) ** (1880) 6 Cal 307 
(308) (DB). 

(5) If A. a foreigner, standing in 
t'<jrci^»n territory shoots B who is in 
Indian territory, A’s act is not an offence 
witliin the Penal Code, and Indian Courts 
have no jurisdiction to try A for such 
act even if A is subsequently found in 
Indian territory. (^80) 1880 Pun Re (Cr) 
No. 35, p. 84 (89) (DB). 

[See however (1912) 13 Cri L Jour 426 
(427. 428) = 36 Bom 524 (DB). (A 
would be triable by Indian Court, if he 
was subsequently found within jurisdic¬ 
tion.)] 

(0) \Vhere it is sought to pun^h a 
person who is not a citizen of India as 
an offender in respect of a certain act, 
the question is not merely "where was 
the act committed” but "was the person 
at the time, when the act was done, 
within the Indian territory?” For, if 
he was not, the act is not an offence, 
the doer of it is not liable to be punish¬ 
ed as an offender and he is not subject 
to the jurisdiction of Criminal Courts. 
(1878) 1878 Pun Re (Cr) No. 20, p. 49 
(55) (DB). 

(7) Where a resident in a forei^ 
country commits an offence within India, 
he can be tried by Indian Courts, when 
he is brought within India by virtue of 
extradition proceeding in connection with 
another offence. AIR 1957 SC 857 (868) 
= 1958 SCR 328 = 1967 Cri L Jour 1346, 

(8) It is the allegation in the com¬ 
plaint that gives jurisdiction to the 
Magistrate to take up the case for trial; 
where the evidence taken up to the time 
of framing charge indicates that the 
Magistrate has jurisdiction, the trial is 
to proceed. AIR 1959 Cal 077 (Pr 5) = 
1959 Cri L Jour 1310 (DB) *• AIR 1970 
Cal 110 (116) = 1970 Cri LJ 332. 

(9) A question of jurisdiction should 
be determined by reference to the provi¬ 
sions of the Code. AIR 1933 Nag 33 (34) 
= 34 Cri L Jour 1038. 

(10) Question of jurisdiction should 
be determined first and not left to be 
determined after the Court has made up 
its mind whether to acquit or convict. 
AIR 1923 All 91 (105) = 25 Cri L Jour 
197 (DB) •• AIR 1959 AU 67 (Pr 2) - 




1959 Cri L Jour 14 AIR 1921 AH 1^ 
(12) = 22 Cri L. Jour 308 (FB) »« Alfi 
1970 Cal 110 (117) * 1970 Cri LJ 332. 

(11) Objection to jurisdiction must t>q 
raised at the earUest opportunity or at 
any time when the accused can satisfy 
the Court on evidence which has come 
upto that time that the Court has na 
jurisdiction and if the Court is satisfied 
it should not take further proceedings. 
AIR 1956 AU 619 (Pr 14) = 1956 ClJ 
L Jour 1165. (Case of breach of trust.) 

(12) If a charge is laid before a Magis^ 
trate of an offence aUeged to have beeh 
committed within his district, the Magis¬ 
trate has jurisdiction to deal with it and 
it is not removed by reason of the evi¬ 
dence disclosing that the offence was 
reaUy committed in another district. IS 
the charge is not made good by the 
evidence, it wiU be a ground for acquit¬ 
ting the accused but not for quashing 
the proceeding. (’84) 1884 AU WN 31 
(31). 

[See also AIR 1956 Punj 127 (128) -> 
1956 Cri L Jour 774J 

(13) A question of jurisdiction should 

be determined by the Court before 
which the offender is placed for trial 
and should not be referred to some 
superior officer to decide. (’12) 13 Cr) 

L Jour 786 (786) = 37 Bom 114 (DB) 
•• AIR 1962 Pat 100 (101) == 1962 (1) 
Cr LJ 360. 

(14) This section applies to the trial 
of offences. (’96) 1896 Pim Re No. U 
(Cr), p. 39 (41) (DB). 


(15) 'The section applies to the deter^ 
mination of the appeUate forum alsou 
AIR 1952 Puni 186 (188) = ILR (1951) 
Punj 231 = 1952 Cri LJ 775 (DB). 

(16) Proceedings imder Section 488 ^ 

Forum — Section 177 not appUcable to 
such proceedings. AIR 1968 Pat 3^ 
(385). ((1966) 2 Mad LJ 326, Diss.) 

(17) Where two forums have con¬ 
current jurisdiction the lower one should 
be approached at the first instance, un¬ 
less the party concerned gives special 
reasons for a direct approach to the 
higher, such as extreme urgency or a 
momentous question of gener^ public 
poUcy. AIR 1952 Vindh Pra 87 (Pr 1) 
= 1953 Cri L Jour 74. 

See also Sections 182 and 185. 


(18) The section is inapplicable fbr 
determining the jurisdiction of a Courl 
competent to entertain an appUcation 
under Section 488, a refusal to maintain 
being no offence. 1893 Pun Re (Cr) 
No. 3, p, 30 (33, 34) (DB) AIR 1968 
Pat 383 (385) = 1968 BLJR 781 <= 1968 
Cri LJ 1296. 

[But see (1891) 13 All 348 (350). 

(Neglect of husband to maintain wife li 
an offence.)] 

Offences under special or local lawa."-^ 

(19) The rules of Chap. XV etc., deter¬ 
mine the place of inquiry or trial in 
respect of all offences whether under 
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Section 177 — Note 1 (contd.) 

General Law or under any special or 
local law except to the extent that they 
are excluded under Section I (2) of the 
Code. AIR 1959 Ker 311 (314) = 1959 
Cri LJ 1172 = 1958 Kcr LT 1079 (2). 

(20) State le^slature is competent to 
provide for tri^ of offences created by 
Sts statutes otherwise than is prescribed 
by Section 177, but the relevant provi¬ 
sions of the statute must clearly show 
that such departtue is intended. AIR 
1060 SC 1029 (1332) ^ 1960 Cri LJ 1074 
*• (1965) 7 OJD 28 = ILR (1964) Cut 
932 = 31 Cut LT 140 (146). 

(21) U. P. High Courts (Amalgamation) 
Order (1948), Clause 14 — The words 
'Gases arising’ in Clause 14 of U. P. High 
Courts (Amalgamation) Order, 1948 
relates to place or area of origin of dis¬ 
pute. 1968 AU WR (HC) 8 (9) = 1968 
All Cr R 15. 

(22) Section 8 of the Bombay Preven¬ 
tion of Hindu Bigamous Marriages Act 
(25 of 1946) (now repealed), did not 
make a departure from Section 177 of 
Criminal P. C. Offences punishable 
under Section 7 of the Act could not be 
tried even by the Courts specified in 
Section 8-A of the Act if the offences 
were committed outside the territorial 
jurisdiction of such Coxuts. AIR 1900 
SC 1329 (1332, 1333) » 1960 Cri LJ 1674 

AIR 1954 Bom 337 (338) = ILR 

(1954) Bom 610 = 1954 Cri L Jour 1027. 

(23) The section applied to an offence 
committed under J^ction 4 of the 
Madras Hindu (Bigamy Prevention and 
Divorce) Act (6 of 1949) as that Act did 
not provide for trial of offences commit¬ 
ted under the Act. AIR 1950 Mad 823 
(823, 824) = ILR (1951) Mad 549. 

(24) Where the accused was arrested 
in Uttar Pradesh in pursuance of a 
warrant issued under Section 7 of the 
Indian Extradition Act for trial of of¬ 
fences under Sections 388 and 420, Penal 
Code, committed in Rajasthan, it was 
held that though the accused was extra¬ 
cted only for the offences tmder Sec¬ 
tions 388 and 420. he could also be tried 
for an offence under Section 161, Penal 
Code, by a competent Magistrate in 
Rajuthan under the provisions of this 
section (in force in Rajasthan). AIR 
1953 Raj 12 (15) » 1953 Cri L Jour 209. 

Contempt of Conrt. — (25) The section 
applies to all offences whether under the 
Penal Code or otherwise. Thus, the 
fiurisdiction of a High Court to punish 
a person for contempt of Court (which 
fs not an offence under the Penal Code) 
Is not existed by the fact that the accus¬ 
ed has removed hims elf beyond the 
limits of the jurisdiction of the High 
Court. (1949) ILR (1949) 1 Cal 356 

(864) •• AIR 1934 Mad 423 (424) •= 35 
Cii L Jour 962. 

Aaalogona law. — (26) Section 7 (2) 
Of the Criminal Law Amendment Act, 


1952 does not supplant Chapter XV ot 
the Code nor i.s il in any way incon 
sislenl with the provisions of this Chap 
ter. AIR 19.59 Ker 311 (F»rs 10. 11) = 
ILR (1958) Ker 763 — 1959 Cri I., Jour 

1172. 

(27) Sections 179. 180 and 182 are noi 
exceptions to the general rule cnihodicc) 
in thi.s section and are not repeated in 
Section 7 (2) of the Criminal L.aw 

(Amendment) Act. 1952. They are rathei 
amplifications of that rule. AIR 1959 
Kcr 311 (Pr 12) = ILR (1958) Ker 76;j 
1959 Cri L Jour 1172 

2. ‘‘Ordinarily”. — (1) This section 
embodies the ordinar>' or general 
rule of iurisdictioD and the following sec¬ 
tions (viz., Sections 179-184), the excep 
tion. AIR 1937 Sind 68 (74) = 38 Cri 
L Jour 512 (FB) *» AIR 1956 Mvs 46 
(46) = ILR (1955) Mys 644 = 1956 Cri 
L Jour 633 •* AIR 1930 Bom 155 1156) 
= 31 Cri L Jour 833 (DB) ** 1885 Pun 
Re (Cr) No. 44. p. 92 (94) (SB). 

(2) The word “ordinarily” has been 
advisedly used. .4IR 1918 Mad 555 (557) 
=:' 18 Cri L Jour 878 (882) (DB). (Over¬ 
ruled on another point in .AIR 1940 Mad 
23 = 41 Cri L Jour 238 (FB) ) 

(3) The expression must be taken to 
mean "except in the cases provided here 
inaJter to the contrary.” AIR 1952 PunJ 
186 (188) = ILR (1951) Punj 231 “ 
1952 Cri L Jour 775 (DB) AIR 1956 
Mvs 46 (46) = ILR (1955) Mvs 644 = 
1956 Cri L Jour 633 •* AIR 1937 Bom 
186 7190) = 38 Cri L Jour 769 (DB) 

CSee AIR 1950 Mad 823 (823. 824) * 
ILR (1951) Mad 549.1 

(4) The rule In this section should be 

read subject to any special provisions of 
law which may modify it, such as Sec¬ 
tion 197, sub-section (2). AIR 1952 Puni 
186 (188) = ILR (1951) Punj 231 = 

1952 Cri L Jour 775 (DB) 

(5) Section 14 also enables the Slate 
Government to depart from this rule 
1901 Pun Re (Cr) No 24. p 59 (64) 
(FB). 

(6) The section does not take uwa^ 

the jurisdiction of any other Magistrate 
to try a case if be could otherwise do 
so under any other competent order. AIR 
1969 All 82 (Pr 32) 1959 Cri L Jour 

113. 

(7) For exceptions to the general rule 
under other Acts, see the following cases 
(1879) 3 Bom 384 (385) (DB). (Cotton 
Frauds Act (Bombay), 7 of 1878.) •• 
(1910) 11 Cri L Jour 380 (381) = 1910 
Pun Re (Cr) No. 12 (DB). (Workman’s 
Breach of Contract Act. 1859.) •• (1898) 
25 Cal 637 (638) (DB). (Act 13 of 1850, 
Section 1.) ** AIR 1916 Sind 86 (86) - 
17 Cri L Jour 308 (309). (Workman*- 
Breach of Contract Act, 1859.) 

(8) It was held that Courts in India 
have jurisdiction o”-" offences commit- 
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SecUoD 177 — Note 2 (conid,) 
led on the high seas by virtue of 12 and 
13 Vici., C. 96; 23 and 24 Viet.. C. 88 
and the Merchant Shipping Act, the pro¬ 
cedure being ordinary procedure under 
the Code. AIR 1936 Sind 3 (4, 5) = 37 
Cri L Jour 314 ** (1870) 7 Bom HCR 

(Cr) 89 (125. 128) (FB) ** (1871) 8 

Bom HCR (Cr) 63 (66) (DB) ** (1901) 

25 n..m 636 (538) (DB) •* (’90) 14 Bom 
227 (230) (DB) ** (1889) 16 Cal 238 

(244. 24.5) (SB) (1894) 21 Cal 782 

(784) (OB) *♦ Also see Section 1. 

(9) Section 684 of the Merchant Ship- 

Ding Act provides for iurisdiction in any 
place in wliich the offender may be. 
(1912) 13 Cri L Jour 246 (247) = 39 
Col 487 AIR 1933 Cal 145 (145) = 34 
Cri C Jonr 631 (DB). 

(10) T(ie iurisdiction, however, confer¬ 
red bv (2 and 13 A^ict. C. 96, 23 and 24 

C. 88 and the Merchant Shipping 
Vet does not extend over offences com¬ 
mitted in non-British ships. AIR 1918 
Ib.n, 210 (250) 19 Cri L Jour 237 

IDB). 

(11) The view stated, above (namely, 

that the word ‘ordinarily’ has been used 
in tliis section in the sense of “except as 
otherwise provided in the Code or by 
nnv special law”) has now been con¬ 
firmed by the Supreme Court in Narumal 
V. Slate of Bombay. AIR 1960 SC 1329 
(1332, 13.n) 1060 Cri LJ 1674. 

(12) In a later decision. Purushotham 
O.'ilmia’s case. AIR 1901 SC 1689, the 
Supreme Court has taken a different 
view, namely, that the exceptions implied 
bv the case of the word "ordinarily in 
the section need not be limited to those 
specified for by law. and that such excep¬ 
tions may be based on consideration of 
convenience ,or may be implied fYom 
other provisions of law such as those 
which permit joint trial of offences by the 
same Court. AIR 1961 SC 1689 (1693) = 
1961 (1) Cri LJ 728 - (1962) 2 SCR 101. 
(Note: This view seems to conflict wiUi 
the earlier view of the Supreme Court in 
AIR 1960 SC 1329.) 

(13) Sections 179 to 185 and 188, as 
well as provisions of Sections 233 to 239 
provide exceptions to Section 177 about 
the venue or place of inquiry or trial. 
MR 1969 Raj 266 (269) - 1969 Raj LW 

= 1969 Cri LJ 1268. 

3. Several offences; venue. — (1) When 
•m accused is charged with several of¬ 
fences over one or .«f)me of which only 
the Court has jurisdiction, it should try 
only such offence or offences. AIR 1928 
Bom 475 (476) = 30 Cri L Jour 191 •* 
AIR 1954 Trav-Co 172 (174) = 1954 Cri 
L Jour 319. 

[Sec also AIR 1949 Mad 3 (6) = 50 
Cri L Jour 70.] 

(2) Court having jurisdiction to ^ 
offence of conspiracy has also jurisdic¬ 
tion to try offences committed in pur¬ 


suance of the conspiracy outside its 
jurisdiction. AIB 1061 SC 1689 (1693) «i 
1961 (1) Cri LJ 728 = (1062) 2 SCR lOL 
(63 Cal WN 628 = AIR 1959 Cal 510 = 
1959 Cr LJ 965 (FB), OveTmled.) ♦♦ AIR 
1961 SC 1601 (1602) = 1961 (2) 
Cri LJ 736 = (1962) 2 SCR 116. (AIR 
1961 SC 1689. Rel. on.; AIR 1961 Mad 126 
Affirmed.) •* AIR 1966 Orissa 219 (222). 


(3) Court having jurisdiction to try 
offences committed in pursuance of a 
conspiracy can also the offence of 

conspirac.y even if committed outside its 
iurisdiction. AIR 1961 SC 1601 (1602) = 
1060 Cri Ur 736 » (1962) 2 SCR 116 
AIR 1963 Cal 191 (194) = (1963) 1 Cri 
L Jour 424 (DB). 


(4) Provisions of Section 239 are not 
controlled by provisions of Section 177. 
AIR 1961 SC 1601 (1602) » 1960 Cri LJ 
736 = (1962) 2 SCR 116 •• 1967 All Cr 
R 543 (546) = 1967 All WR (HC) 841. 
(Section 239-B is an exception to the 
genera] rule laid down under S. 177.) 

[See also AIR 1963 Cal 191 (194) 

(1963) 1 Cri LJ 424 (DB). (Even when 
foinder of two charges for offences com¬ 
mitted in different jurisdictions is legal, 
separate enquiry or trial for the offences 
in the Courts having territorial iurisdic¬ 
tion is also legal.)] 


(5) But according to the cases noted 
below decided earlier the provisions of 
Section 239 are governed by Section 177 
et. seq. relating to jurisdiction and there 
can be no joint trial unless the Magis¬ 
trate has jurisdiction over all the 
offences charged. AIR 1929 Mad 839 
(840) = 30 Cri LJ 1161 ** AIR 1958 
Manipur 14 (Pr 14) = 1958 Cri LJ .393. 


(6) Where two different- offences are 
committed in the course of the same 
transaction, the case should be tried by 
the Magistrate who has jurisdiction to 
try both the offences and not by a 
Magistrate having jurisdiction over only 
one of them, for it would be highly in¬ 
convenient that the two offences should 
be tried bv different officers. (1907) 2 
Weir 144 (144) (DB) *• AIR 1958 Pat 
585 (Pr 4) = 1958 Cri LJ 1339. 


(7) Where two offences of defamation 
are committed, one in a village where the 
accused has been publishing libellous al- 
l^ations against the complainant and the 
other bv posting letters to others in other 
places ^ey cannot be tried together at 
one place. AIR 1957 Mad 572 (Pr 3) ^ 
1957 Cri LJ 983. 


(8) Property entrusted to R at B mis¬ 
appropriated by him at J — Offence of 
receiving State property committed by V 
at J — V cannot be tried at B under 
Section 177. AIR 1969 Raj 266 (268. 270) 
= 1969 Cri LJ 1268 = 1969 Raj LW 
168. 

(9) Murder committed outside India, 
but conspiracy hatched in India —Indian 
Courts can try offenders for criminal 
conspiracy and not for murder — But U 
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death is due to any act done in India, 
the offenders can be tried in India both 
for conspiracy and consequences of the 
Act. (Obiter). AIR 1954 All 572 (575) = 
1054 (2) Cri LJ 632 »= 1964 All LJ 581. 

4. 'TVIlhln the local limits . . , — 

(1) A Ma^trate of a division -whose 
powers have not been formally limited to 
any particular portion of the division 
has jurisdiction over all offences com* 
mitted in the division. (1880) 2 Weir 13 
(13) AIR 1965 Madh Pra 53 (55) = 
1965 MPLJ 1189 -= 1965 (1) Cr LJ 298. 

(2) Under the section it is the Court 
within whose jurisdiction an offence is 
committed that can try but where that 
Court will sit has not been mentioned 
therein, and therefore if a Magistrate has 
been invested with the power to try cases 
in the local area where the offence has 
been committed, he could try the case 
irrespective of the place of his sitting. 
AIR 1959 All 82 (Prs 31, 33) = 1959 Cri 
LJ 113 •* 1968 All WR (HC) 8 (9) -» 
1968 AU Cri R 15. 

(3) It b only the Magistrate within 

whose local limi ts an offence has been 
committed that has jurisdiction to try it. 
An offence of bigamy or of abetment 
thereof can be tried only in the place 
where the bigamy or abetment took place 
and in the place from where the woman 
was enticed away. AIR 1950 Mad 823 

(823, 824) == ILR (1951) Mad 549 •• AIR 

1924 Lah 732 (732) = 26 Cri LJ 525 *« 

AIR 1960 SC 1329 (1332) » 1960 Cri LJ 
1674. (Cr. Appeal No, 710 of 1955 D/- 6- 
10-1955 (Bom), Reversed; AIR 1955 Bom 
439, OverVUIed.) •* (1967) 8 Guj LR 1.33 
(135) •* AIR 1967 Mad 241 (242) = 1967 
Cri LJ 899 ** 1966 Mad LW (Cri) 77 •* 
(1965) 31 Cut LT 140 (145) = (1965) 7 

Orissa JD 28. (Place of possession of con¬ 
traband liquor.) »• AIR 1963 Guj 234 

(236, 237, 238) ;= 1963 (2) Cri LJ 273 =» 
(1962) 3 Guj LR 409 (DB). (Case under 
S. 66 (i) (b). Bombay Prohibition Act (25 
of 1649) can be tried at the place where 
the accused consumed liquor.) 

[But see 1967 AU Cri R 643 (546) « 

1967 All WR (HC) 841, (Bigamous mar- 
riage outside jurisdiction, but abetment 
within juris^ction.)] 

(4) niegal prize competition promoted 

and conducted at place X, in India 
Prizes meant for people at Y, a place out 
of India « Important ingredient of of¬ 
fence imder Prize Competitions Act, 
1955, S. 4 being promotion and conduct¬ 
ing of competition, Ae offence is com¬ 
mitted and is triable at X. AIR 1964 All 
572 (575) a 1964 (2) Cri U 632 1964 

All U 581. 

(6) Where the offence charged Is that 
of enticing away a married woman, It Is 
the Court within whose limits the entice¬ 
ment took place t^t would have juris¬ 
diction and not the Cotut -within whose 
Umito ttie woman was detained. AIR 1QS7 


Bom 186 (189, 190) « 38 Cri LJ 769 
(DB) (1880) 3 All 251 (253) (DB). 

(6) The offence of using forged docu¬ 
ment as genuine is committed at a place 
where the document is so used. \^^ere 
an applicant before the Public Service 
Commission at Madras sends his applica¬ 
tion along with a forged document by 
posting the some at Vizagapattam, the 
place of offence is Madras where the 
applicant intends to use the forged docu¬ 
ment as genuine by placing the same be¬ 
fore the Public Service Commission for 
its consideration. AIR 1949 Mad 833 
(833) = 51 Cri LJ 34. 

(7) The offence of bolding out false 
pretences to labourers and of inducing 
them thereby to enter into a contract 
must be tried in the place where such in¬ 
ducement was made. (1968) 4 Mad HCR 
(App) 4 (5) *• (1910) 11 Cri LJ 143 
1144) = 37 Cal 27 (DB). 

(8) The offence of murder should be 
committed for trial to the Sessions Court 
within the local limits of whose jurisdic¬ 
tion it was committed. AIR 1932 Cal 487 
(488) = 33 Cri LJ 645 (DB). 

(9) The offence under Section 134 of 
the Companies Act (failure to file a 
balance sheet) may be tried by the 
Court within whose jurisdiction the 
office of the Registrar where the balance 
sheet should be filed is situate, even 
though the company itself be located 
outside its jurisdiction. AIR 1917 Cal t 
(1) =» 18 Cri LJ 787 (DB). 

(10) Mere intention not followed by 

any act cannot constitute an offence and 
indirect preparation made, which does 
not amoimt to an act but which amounts 
to the commencement of an offence, 
does not constitute either a principal 
offence or an attempt or abetment. 
Hence, the Court at the place where only 
the preparation is made has no jurisdic¬ 
tion. AIR 1927 Mad 77 (78) = 28 Cri 

LJ 95 •• 24 Bom 287 (291) (DB). 

(11) Offence under Section 204, Penal 
Code for the alleged suppression of the 
evidentiary documents alleged to have 
been suppressed by the accused at place 
B, is committed at B and not at V where 
the documents were handed over to the 
agents of the accused and therefore the 
Magistrate at V has no jurisdiction to 
try the offence under Section 204, Penal 
Code against the accused. 1957-2 Andh 
WR 368 (372). 

(12) The sale of beer in excess of the 
quantity allowed under the Punjab Ex¬ 
cise Act was entered in the registers of 
a company at R and the liquor was then 
sent to M under a railway receipt in 
which the name of the consignee was 
also shown as the company al^ough the 
receipt was thereafter endorsed in favour 
of the purchaser; Held that the offence 
of Illegal sale as well as illegal transporl 
were committed at R and prima facie 
tbe Court at M had no Jurisdictioii to ^ 
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thos^ ofieaces. AIR 1942 Lah 134 (134) 
«= 43 Cri LJ 703. 

<13 1 Contriibjuid arlicles In possession 
ol two accused seized at different places 

— Each act of possession is separate — 
ParliciiJnr accused could be tried at the 
place where he was found in possession 
of the contraband articles for offence 
ondcT Section 47 (a) of Bihar and Orissa 
Excise Act (1915). (1965) 31 Cut LT 140 
/}.!,!) = (1965) 7 Orissa JD 28. 

(14) Minor married woman abducted 
from di.strict N and sold in district P for 
olleecd purpose of prostitution— Accused 
(purchaser) having no knowledge that 
woman was abducted — Charge imder 
Section 373 alone held was iustiffed and 
Court at P and not at N held had juris¬ 
diction to Irv. AIR 1946 Cal 459 (460) 

= 47 Cri LJ 1020 (DB). 

(!.')) Offence under Section 486, Penal 
Code — Court at place where offenc« 
was committed can alone try. 1902 Pun 
Re (Cr) No. 32. p. 84 (86) (DB). 

(16) Ad offence committed within Bri¬ 
tish India could not be tried by a British 
Court out of British India. 1888 Rat 376 
(370) (DB). 

(17) A Magistrate holding powers 
within certain local limits cannot exer¬ 
cise those powers while he is beyond 
such local limits. (1910) 11 Cri LJ 570 
(571) = 1910 Pun Re No. 23 Cr (DB). 

(18) For jurisdiction in proceedings 
under Section 488 see Section 488. Such 
cases do not strictly come within the 
scope of Section 177. 

(19) See also the following cases; AIR 
1959 Ker 311 (Prs 16, 16) « ILR (1958) 
Ker 763 = 1959 Cri LJ 1172. (Criminal 
Law Amendment Act (1952), Sections 7 

(3), 6 (1). 7 (2) — Conspiracy to cheat 
Qji trfll Government — Chapter XV of 
Criminal P. C. applies — Conspiracy out¬ 
side Kerala — Consequences in Kerala- 
Special Judge In Kerala has jurisdiction 

— Deception begun in Kerala but com¬ 
pleted outside — Terotorial jurisdiction.) 

(20) Goods obtained by Bombay office 
of firm imder actual user’s licence under 
Imports and Exports (Control) Act 
( 1947 ) — Goods offered for sale from 
Bombay office and delivered to purchaser 
at Delhi — Delhi Courts have jurisdic¬ 
tion to try the case under Section 177. 
AIR 1967 Delhi 88 (91) = 1967 Cri LJ 
H.<?00 = 69 Pun LR (D) 112. 

(21) Office of State Insurance Corpora¬ 
tion in Madras — Factories outside Mad¬ 
ras liable to pay contributions in Madras 
making default in payment of contribu¬ 
tions — Chief Presidency Magistrate has 
territorial jurisdiction to enquire into the 
matter. AIR 1960 Mad 64 (70, 72) « 1960 
Cri LJ 242 « (1959) 2 Mad LJ 521 
(FB). 

4A. Jurisdiction ot Magistrate —> Onus 
to prove. — (1) l^fore accused could be 




convicted prosecution has to 
that Court taking cognizance and trying 
him had territorial jurisdiction. AIR 1963 
Guj 234 (236) = 1963 (2) Cri LJ 273 « 
(1962) 3 Guj LR 409 (DB) »■ AIR 1966 
Ker 295 (296) = 1965 (2) Cri LJ 776 « 
1965 Ker LT 548. 

(2) Complainant is not bound fa ex¬ 
pressly indicate that the Court in which 
complaint is filed has jurisdiction to en¬ 
tertain it 1967 All Cr R 643 (646) » 

1967 All WR (HC) 841. 

[But see 1966-32 Cut LT 423 (427) a 
0 Orissa JD 24.1 


(3) Complaint petition and com¬ 
plainant’s statement on oaths silent as to 
facts relating to existence of territorial 
jurisdiction — Magistrate should allow 
parties to lead evidence to establish 
existence or otherwise of territorial juris- 
^ction — He cannot drop the proce^- 
ings. 1966-32 Cut LT 423 (433) «= 9 Ori 
JD 24. 

(4) Either complaint petition or state¬ 
ment of complainant on oath giving facts 
ousting jurisdiction — Magistrate can 
drop proceedings even after issue of pro¬ 
cess without giving opportunity for ad¬ 
ducing fuller evidence. 1966-32 Cut LT 
423 (433) = 9 Ori JD 24. 


0. Cheating, criminal misappropriation 
and selling, etc., goods with counterfeit 
trade-mark. — (1) The place where the 
deception was practised and not where 
the fraud was discovered, is the place 
where the trial of the offence of cheating 
should be held. AIR 1915 All 428 (428) => 
16 Cri LJ 825 *• 1968 Cr LJ 280 (280) 

«= 8 Guj LR 551. 

(2) Where in a case under Section 420, 
Penal Code, the deception takes place in 
one district and the deprivation of pro¬ 
perty in another district, the Court in 
either district can try the offence. See 
Section 179. 

(3) Where A In district K despatches 
lottery tickets to B in T by V. P. P. and 
B accepts the V. P. P. the charge of 
cheating against A (tiie lottery never 
having been held) must be tried at T as 
both the deception and deprivation of 
property must be held to take place at 
T. AIR 1949 Mad 3 (5, 6) a 50 Cri LJ 
70 (DB). 


(4) The offence of misappropriation or 
breach of trust is triable at the place 
where it is committed. (1889) 26 Cal 746 
(747) (DB) AIR 1955 Cal 498 (498) » 
1955 Cri LJ 1267 (DB) »« AIR 1926 Cal 
107 (108) « 25 Cri LJ 1186 (DB). 

[See also AIR 1937 Bom 371 (372) * 
38 Cri LJ 977 (DB)J 


(5) The offence of criminal misappro¬ 
priation or criminal breach of trust Is 
not triable at a place where the com¬ 
plainant first acquired evidence that the 
offence was committed. AIR 1937 Sind 
68 (72) = 38 Cri LJ 612 (FB) «• AIR 
1930 Bom 490 (494) (FB). 

See also S. ISL 
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(6) A MaRistrate has jurisdiction to try 
an offence under Section 486, Penal 
Code, if the accused be shown to be in 
possession of Roods with a counterfeit 
trade-mark for sale or any other purpose 
of trade or manufacture thouRh the sale 
or other purpose for which the accused 
has the Roods in his own possession be 
not intended to take place within the 
jurisdiction of the Court in which the 
complaint is lodRed. (1898) 25 Cal 639 
(641) (DB). 

6. Defamation, rItIdr false Informa- 
•lon, etc. — (1) The sendinR of a news¬ 
paper or letter cootaininR defamatory 
matter by post from one place to 
another is publication of such matter at 
the latter place, and a Magistrate at the 
latter place will, therefore, have jurisdic* 
tion over the offence. AIR 1943 Sind 196 
(197) = 45 Cri LJ 105 •* (1880) 3 All 
342 (346, 347) •* (1908) 8 Cri LJ 272 
(276) = 33 Bom 77 (DB). (Overruled on 
another point in AIR 1952 Bom 177 
(FB).) •• AIR 1968 Cal 266 (272. 273) = 
1968 Cri LJ 736 •* AIR 1960 Orissa 126 
(128, 129) = 1960 Cri LJ 1116 = ILR 
(1959) Cut 683. 

[But see AIR 1967 Pun! 403 (404) = 

1967 Cri LJ 1182 = 69 Pun LR (D) 117j 

(2) Court within whose limits imputa¬ 
tion was published has jurisdiction to 
try offence. AIR 1963 Madh Pra 128 
(129) = 1963 (1) Cri LJ 445 = 1963 Jab 
LJ 170. 

(3) Where printing and publishing de¬ 
famatory matter is outside jurisdiction 
of the Court, the Court has no jurisdic¬ 
tion to try the complaint. AIR 1960 
Orissa 126 (128) = I960 Cri LJ 1116 « 
ILR (1959) Cut 683. 

(4) The gist of an offence of defama¬ 

tion being publication of defamatory 
matter where defamatory matter is en¬ 
closed in an envelope, it cannot be said 
that the offence of defamation is com¬ 
mitted at a place where the envelope is 
posted, unless publication at the place is 
proved AIR 1957 Mad 572 (Pr 2) =* 
1957 Cri LJ 983. (AIR 1924 Mad 340 
(343) (DB); AIR 1923 Mad 666 (666) 

held obiter and dissented from.) 

[But see AIR 1959 Andh Pra 657 (Pr 
6) = 1959 Cri LJ 1403- (Offence could 
be tried either where the posting took 
place or where the actual publication 
took place. .4IR 1923 Mad 666 and AIR 
1924 Mad 340. Rel. on ) *• AIR 1947 Mad 
369 (369).] 

(5) When a person presents a petition 
containing defamatory statements to a 
superior officer who in the ordinary 
course of official routine sends it to a 
subordinate officer for inquiry, there is 
publication in the place where the latter 
officer is. 1889 Pun Re (Cr) No, 14 p. 69 
(59. 60). 

(6) When a plaint in a suit containin# 
defamatory allegations is filed in the 


Court at X and a copy thereof Is deliver- 
ed to one of the defendants along with 
the summons at Y, then the complaint oS 
an offence punishable under Sec. 500 can 
be filed either in the Magistrate’s Coiirt 
at X where the defamatory matter was 
written and published or in the Court of 
the Magistrate, within whose jurisdiction 
the said matter was again published. AIR 
1955 Mys 135 (135) = ILR (1955) Myii 
401 = 1955 Cri LJ 1512. 

(7) When one person instlgntes another 
to the commission of an offence by 
means of a letter sent through post, the 
offence of abetment is completed as soon 
as the contents of such letter become 
known to the addressee and such offence 
is triable at the place where the letter is 
received. (1894) 16 All 389 (390). 

(8) The receipt at M of a parcel or a 
letter by which a person is deceived 
gives the Magistrate at M jurisdiction 
over the offence. AIR 1914 Ail 373 (374) 
= 15 Cri LJ 719 ** (1931) 132 Ind Cas 
864 (864) = 32 Cri LJ 996 (Lah) »• 
AIR 1924 Pat 708 (708) = 35 Cri LJ 81. 

(9) Where the accused were charged 
with trying to cheat the currency officer 
of Bombay by claiming payment of 
halves of certain currency notes and the 
declaration in support of the claim was 
made and posted in Calcutta, it was held 
that the case was triable in Calcutta. 
AIR 1923 Cal 401 (402) = 25 Cri LJ 184 
(DB). 

(10) The gist of the offence under Seo 
tion 182, Penal Code, is the giving of 
information so as to cause the publio 
servant to act on it? so the offence is 
complete only when it reaches the pub¬ 
lic servant. Hence, it is the place of 
delivery of a letter containing such in¬ 
formation and not the place of posting 
that gives jurisdiction over the offence. 
AIR 1943 Mad 500 (500)= 44 Cri LJ 660 
•• AIR 1932 Mad 427 (427) = 33 Cri LJ 
452. 

[But see AIR 1936 All 105 (107) = 37 
Cri LJ 157 (DB). (Offence is committed 
in both places, place of posting and 
place where it was sent — The inten¬ 
tion which is an essential ingredient of 
the offence is entertained by the person 
giving the information at the place 
where the letter is written and posted.)] 


(11) The gist of the offence of print- 
ing seditious matter being the creation 
of written words, the printing of the 
same at a particular place confers luris- 
diction on Courts of ^at place though 
publication has been elsewhere. AIR 1928 
Rang 276 (276) = 30 Cri LJ 707. 

(12) Where there is no evidence thal 
the printing of papers with the object of 
deceiving was done in a particular dis¬ 
trict, the Courts of such district have no 
jurisdiction over the offence. AIR 1910 
Pat 407 (409) = 20 Cri LJ 142 (DB). 

(13) An offenct, under Section 7 (a) of 
the Copyrigbl Act can be tried only id 
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the place where the printing for sale of 
Ihe offending copies of the book was 
done. AIR 1917 Lah 335 (336) = 18 Cri 
LJ 353. 

See also Section 179, Note 4 and Sec¬ 
tion 182, Notes 4 and 6. 

(14) Offence contemplated by Section 
61 (b) (i) of Copyright Act (1957) deem¬ 
ed to be committed at places where 
advertisement reaches for circulation. 
Magistrate at that place has jurisdiction 
to entertain complaint AIR 1969 Bom 
302 (308, 309) = 71 Bom LR 409 « 
1969 Cri LJ 1109. 

(15) There is no specific provision in 

Copyright Act (1957) with regard to 
place of trial or where complaints are to 
be filed regarding criminal offences. 
Place of trial to be determined in ac¬ 
cordance with provisions of Sections 177 
to 188 Cr. P. C. AIR 1969 Bom 302 (303) 
= 71 Bom LR 409 1960 Cri LJ 1109. 

7. Cooscqaence forming part of offence 
charged. — See Section 179. 

S 

8. Offences committed partly In one 
local area and partly in onoiber. — See 

S. 182. 

9. Offences consisting of several acts. 
— See S. 182. 

10. Offences by foreigners, — (1) See 

the following case and Note I above. 
AIR 1914 Lab 181 (182) = 15 Cri LJ 

650 

11. Irregular arrest — Effect, — (1) 

Irregularity of arrest docs not affect the 
jurisdiction of a Court to try the offen¬ 
der. (1906) 5 Cri LJ 89 (90, 91) = 1906 
Pun Re (Cr) No. 17 (DB) •* (1904) 1 
Cri LJ 535 (637) = 31 Cal 567 (DB). 

[See however AIR 1925 Bom 131 (133, 
134) = 26 Cri LJ 441 (DB).] 

Also see Ss. 46, 80, IM, 252 and 537, 

(2) An accused who has submitted to 
the iurisdiction of a Court must be re¬ 
garded as having waived any irregularity 
affecting the manner in which his ap¬ 
pearance before the Magistrate has been 
enforced. (1903) 16 CPLR 9 (10). 

12. Transfer of territory from one 
State to another. — (1) Where after the 
filing of an appeal to a Sessions Judge 
against the conviction for an offence 
committed within British India, territory 
including the place where the offence 
bad been committed was transferred to a 
Native State, it was held that the trans¬ 
fer did not affect the jurisdiction of the 
Sessions Judge to hear the appeal, the 
offence having been committed in British 
India. (1911) 12 Cri LJ 401 (401) = 33 
All 578 (DB) »• (1911) 12 Cri LJ 470 
[471) (All). 

(2) Where an appeal i^ainst a convic¬ 
tion was properly filed in the Punjab 
High Court before the date with effect 
from which the place where the incident 


took place was included fh the Patiala 
and East Punjab States Union under the 
Provinces and States (Absorption of En¬ 
claves) Order 1950. the Punjab Hipb 
Court would have jurisdiction to decide 
the appeaL AIR 1952 Punj 186 (188) = 
ILR (1951) Punj 231 = 1952 Cri LJ 775 
(DB) *• (1912) 13 Cri LJ 169 (170) = 34 
All 118 (DB). (Case of committal.) ** 
(1912) 13 Cri LJ 575 (676) = 34 AU 45L 
(Incruiry after transfer of territory 1 

[See also AIR 1950 Hyd 71 (Pr 2) = 
ILR (1951) Hyd 291 = 52 Cri LJ 1398 
(DB). (Pending actions at the time of 
exchange of territory Jurisdiction al¬ 
ready vested is not affected.)] 

(3) Where after the charge sheet was 
presented in the Ajmer Court and e^- 
dence for the prosecution was recorded, 
and the territory of Panth Piploda had 
merged with Afadhya Bharat, it was held 
that the Ajmer Courts bad jurisdiction in 
the matter and not the Courts in Madhya 
Bharat. AIR 1954 Ajmer 29 (30) = 1954 
Cri LJ 664. (13 Cri LJ 169 = 34 All 118, 
FolL) 

(4) An offence was committed at a 
place E in Madras State. This place was 
suhseouently transferred to Mysore State, 
It was held that the Mysore Court had 
jurisdiction to deal with the case. AIR 
1951 Mys 115 (116) = ILR (1951) Mys 
452 = 52 Cri LJ 1490 (DB). 

13. Transfer of territory to another dls- 
tlrct, — (1) When an offence is com¬ 
mitted within the local jurisdiction of a 
Magistrate, he is authorised to try the 
case or commit it to Sessions. The fact 
that the locality in which the offence 
was committed was suhseguently trans¬ 
ferred to another district will not oust 
the jurisdiction of the Magistrate to try 
the case or to commit it to the ^ssions 
Court. AIR 1939 Cal 159 (160) » 40 Cri 
LJ 270 (DB). 

14. Military offenders. — (I) Under 

Bengal Regulation 20 of 1825, military 
authorities covJd reouire a Magistrate to 
hand over to them any prisoner who 
may be apprehended and brought before 
him for an offence committed more than 
120 miles from Calcutta; but a proceed¬ 
ing before the Magistrate when taken 
at the request of and assented to by the 
military authorities was not void. (1874) 
22 Suth WR (Cr) 20 (24) » 13 Beng 

LR 574 (DB). 

[See (1880) 5 Cal 124 (125) (DB). 

(Mutiny Act, Section 101.)] 

16. Effect of trial af wrong plaees. 

(1) Sections 177 to 185 deal with venue, 
and Section 531 enacts that no proceed¬ 
ings in a wrong place shall be set aside 
unless it appears that such error has in 
fact occasioned a failure of justice. AIR 
1936 Pat 410 (411) (DB) AIR 1959 
Mys 193 (Pr 2) = 1959 Cri LJ 1004 (DB) 

(1874) 21 Suth WR (Cr) 46 (46) (DB) 
>• 1883 Pun Re (Oc) Mo. 0 Pb U 
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178* Power to order cases to be tried in different sessions di^sions.—^Notwith¬ 
standing anydung contained in section 177, the ^[State Government] may direct 
that any cases or class of cases committed for trial in any district may be tried in 
any sessions division: 

Provided that such direction is not repugnant to any direction previously 
Issued by the Court under section 15 of the Indian High Courts Act, 1861, 

f[or section 107 of the Government of India Act, 1915], |[or section 224 of the 
Government of India Act, 1935], §[or Article 227 of the Constitution], or under tbf s 
Code, section 526. 

[1882—S, 178; 1872—S, 63; 1861—Nil.] 

[•] Substituted for “Provincial Government” by A. t. O, 1950. 

[f] Inserted by the Amending Act, 1916 (Xm of 1916), S. 2 and Schedule. 

[J] Inserted by A. O., 1937. 

[§] Inserted after the words "Government of India Act, 1935” by A. L. O., 1950. 


179. Accused triable in district where act is done or where consequence en¬ 
sues.—^When a person is accused of the commission of any offence by reason of 


Section 177 — Note 15 (contd.) 

(11) (DB) *♦ AIR 1967 Mys 44 (46) = 

(1966) 1 Mvs LJ 324 = 1967 Cri LJ 503 

AIR 1962 Mys 276 (279) = 40 Mys 

U 494 = (1962) 2 Cri LJ 765 (DB). 

(Case under Sections 180, 182.) 

Also see S. 531. 

(2) Territorial jurisdiction is not re¬ 
garded as synonymous with essential 
jilrisdiction and trial in a wrong district 
is not a fatal defect. 1902 Pun Re (Cr) 
No. 2, p. 4 (6) (DB) •• 1901 Pun Re 
(Cr) No. 24. p. 59 (77) (FB) ** (1905) 4 
Cri LJ 500 (501) = 30 Mad 94 (DB) •• 
AIR 1967 Mys 44 (46) <= (1966) 1 Mys 

LI 324 = 1967 Cri LJ 503 (DB), 


(3) Section 531. however, does not en* 
title a Magistrate to proceed with a trial 
in the wrong local area with his eyes 
open to the fact that he has no territorial 
(jurisdiction. AIR 1946 Cal 459 (460) 

47 Cri LJ 1020 (DB) •* AIR 1969 Mys 
193 (Pr 2) « 1959 Cri LJ 1004 (DB) 
ILR (1964) Cut 932 = 7 OJD 28 = 31 
Cut LT 140 (146) •• 1966-32 Cut LT 423 
C432) » 9 Ori JD 24. 


(4) When an offence is being tried in 
tti wrong Court, the want of jurisdiction 
may be ctired by an order of the High 
Court under Section 526, transferring the 
case formally to such Court. AIR 1928 
Bom 140 (140) 29 Cri LJ 533 (DB) 

M AIR 1925 Oudh 490 (490) » 26 Cri LJ 
677 AIR 1960 Mad 64 (71, 72) 1960 

Grt LJ 242 - (1959) 2 Mad LJ 621 (FB). 
ns Cri LI 85 and 1939 Mad WN 617 and 
ATO 1923 Mad 326 in so far as they de* 
dde contrary. Held, ovemded.) 

CBnt see AIR 1923 Mad 326 (826) » 
84 Gxl LJ 351 (DB) •• (1886) 10 Bom 
874 (280) (DB)J 

(6) The plea of want of Jurisdiction 
maj be taken for the first time in the 
Goort Neither the iftnorance and 
eoaueqncDt silence of parties nor their 
eonaant can vest a Maglatrate with powers 
wUch file law does not give him. (1871) 
ifi Sofli WR (Cr) 09 (701 (DB). 
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[See also AIR 1955 Pat 118 (120) «» 
33 Pat 996 * 1955 Cri LJ 501 (DB).] 

(6) On Question whether, when a com¬ 
mitment is made in respect of an offence 
committed outside the Slate, the High 
Court has jurisdiction to transfer the 
case to a Court having jurisdiction in 
that State there is conflict. See S. 631. 

16. Committal by or to wrong Court-— 

(1) A committal erroneously made to the 
High Court may be validated under Sec¬ 
tion 526 because, although such com¬ 
mittal may be in contravention of Sec¬ 
tion 206 yet the High Court has criminal 
jurisdiction under the Letters Patent to 
try cases committed to it instead of to 
the local Sessions Judge. AIR 1920 Mad 
824 (825) = 20 Cri LJ 481 (DB) 

See also S. 531. 


Section 178 — Note 1 

(1) Section 178 deals with power of 
State Government to order cases to be 
tried in different * Sessions Division. AIR 
1969 Raj 266 (268) = 1969 Raj LW 168 
« 1969 Cri LJ 1268. 

(2) State Government has no power 

under the section to direct that a ca^e 
should be tried by a particular Court in 
a sessions division. 1872-1892 Low Bur 
Rul 263 (267). (Per Princep and 
O’Kinealy. JJ.) (1884) 10 Cal 643 

(648) (DB). 

(3) On an order for transfer being 
made by the State Government under 
this section the Sessions Court in the 
new division bad full Jurisdiction to try 
the case notwithst anding that the offence 
was not committed within the local 
limits of its jurisdiction. (1872-1892) ILow 
Bur Rul 263 (268). 

SECTION 179 SYNOPSIS 


UMtnMBee* eontemplaE- 


1« Scope. 

8. Nntnre of *e 
ed by sectfoii. 

Co na eqnence forming part 
oflenee cbamedTwlint la. 


of the 
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anything which has been done, and of any consequoice which has ensued, such 
offence may be inquired into or tried by a Court within die local limits of whose 
jurisdiction any such thing has been done, or any such consequence has ensued. 

Dlustraticnis 

(a) A is wounded within the local limits of the furisdictidn of Court X, and 
within the local limits of the jurisdictioD of Court Z. The offence of the culpaUe homi¬ 
cide of A may be inquired into or tried by X or Z. 

(b) A is wounded wiffiin the local limits of the jurisdiction of Coiirt X, and is, 
during ten days within the local limits of the jurisdiction of Court T, and during ten days 
more within the local limits of the jurisdiction of Court Z, unable in ffie local limits of ffie 
jurisdiction of either court Y, or Court Z, to follow his ordinary pursuits. The offence 
of causing grievous hurt to A may be inquired into or tried by X, T or Z. 

(c) A is put in fear of injury within the local limits of ffie jurisdiction of Court X 
and is thereby induced, wiffiin the local limits of ff>e jurisdiction of Court Y, to deliver 
property to the person who put him in fear. Ihe offence of extortion committed on A 
may be inquired into or tried either by X or Y. 

(d) A is wounded in ^[the State cf ^[Madras] ] and dies of his wounds in Poona. Ihe 
offenoe of causing A*8 deaffi may be inquired into and tried in Poona. 

[Code of 1882—S, 179, same, except Illus. (d); 1872—S. 65; 1861—S. 27.J 
[®] The words "the State of Saurashtra” were substituted in illustration (d), for "the 
Native State of Baroda,” by A. 1*. O., 1950. 

[t] Substituted for “Saurashtra", by 2 A. L. O., 1950. 


Section 170 — Synopsis (contd.) 

4. Criminal breach of trust or criminal 

misappropriation, 

5. Offences committed ontsfde India. 


1. Scope. — (1) The section appli^ 
only to cases in which the offender is 
accused of the offence by reason of 
some act done by him and some conse¬ 
quence that has ensued from such ach 
AIR 1938 AU 632 (634) « 40 Cri LJ 128 
*• AIR 1930 Bom 490 (492) (DB). 

(2) Section 179 cannot be read as an 
exception to the general rule embodied 
in Section 177 and repeated in Section 7 
(2) of the Criminal Law Amendment Act, 
1952. AIR 1959 Ker 311 = ILR 

(1958) Ker 763 « 1959 Cri LJ 1172. 


(3) Sections 179-184 are controlled by 
Section 188 and the alternative jurisdic¬ 
tion conferred by these sections can be 
exercised on the production of the certi¬ 
ficate of the Political Agent according to 
the special provisions of Section 188. 
AIR 1930 Bom 155 (157) — 54 Bom 171 
« 31 Cri LJ 833 (DB). 


(4) In a case falling within Section 6 
(1) of the Crimmal Law Amendment Act, 
1952, Section 7 (2) of that Act cannot 
be read as excluding the application of 
Chapter XV (including Section 179) of 
the Code. AIR 1959 Ker 311 (314) «= ILR 
(1958) Ker 763 1959 Cri U 1172. 


2. Nature of *con8eqiienee* contemplat¬ 
ed by section, — (1) Word ‘consequence* 
In this section refers only to a consequ¬ 
ence which is an ingredient or part of 
the offence charged. AIR 1938 AJl 632 
(634) = 40 Cri LJ 128. (Complaint by 
K against M for cheating in r Court* M 


arrested at c •— M filing complaint under 
Section 500, Penal Code, against K In 
Court at c —• Bdd, arrest at c was not 
such a consequence as is contemplated In 
Section 179 so as to give Court at c juris¬ 
diction to try complaint for defamation.) 
•• AIR 1959 All 67 (68) = 1959 Cri LJ 
14 •• AIR 1966 All 619 (624) « 1956 Cri 
LJ 1165. (Criminal breach of trust — 
Non-accoimting is not ingredient of of¬ 
fence.) AIR 1955 All 363 (364)» 1955 
Cri LJ 897. (Complainant’s wife remov¬ 
ed from his house in Kanpur District and 
remarried in Gonda District — Kanpur 
Court has no jurisdiction to try offence 
of bigamy as the consequence of that 
offence vix. that the complaisant Is de¬ 
prived of the consortium of his wife at 
his place, is wholly immaterial to the 
culpability of the accused.) •• AIR 1956 % 
Madh B 200 (202) (DB) •• AIR 1934 AU 
846 (846, 847) » 36 Cri U 490. (Con¬ 
tract of sale entered into at X * Finn 
at Y affected by cheating ensuing from 
this contract — Court at T has juiisdi^ 
tion to try the case.) •• AIR 1934 AU 
499 (503) = 35 Cri U 982 » 56 AU 1047 
(FB). (Offence under Section 403, Penal 
Code, complete at D ~ Actual loss fall¬ 
ing on person at C —* Court at C has no 
juris^ction.) '** (1906) 8 Bom LR 413 
(516) == 4 Cri LJ 54 (DB) «• AIR 1930 
Bom 490 (492, 493, 495, 496) (FB). 

(Ovtfrnllng AIR 1922 Bom 39 » 23 Cri 
LJ 173 and AIR 1930 Bom 358 = 31 
Cri LJ 1155.) ** AIR 1942 Cal 675 (570) 

■= 44 Cri LJ 132 (DB). (Criminal breach 
of trust — Loss caused is no part of 
the statutory definition of the offcnca 
and is therefore not a 'consequence'.) ** 
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SeetlOD 179 Note 2 (eoDtd.T 

fl909) 9 Cri LJ 92 (93) (DB) (Mad). 

(Offence of falsification of accounts is 
complete when accounts are falsified 
with intent to defraud.) •• AIR 1923 Mad 
60 (61) « 23 Cri LJ 619 (DB). (Charge 
under Section 40 of the Income-tax Act 
(making a false statement in a veriflea- 
tiOQ} should be tried in district where 
the verification is made and not where 
the petition is presented.) AIR 1932 
Mad 427 (428) « 33 Cri LJ 452. (Charge 
under I. P» C.i Section 182 (giving false 
Infoimation to public servant) — I^or- 
mation given in T — Conseouence in K 

— Offence canpot be enquired into or 

tried at K.) »* AIR 1935 Mad 189 (190V 

S’ 36 Cri LJ 467, (Public niusance 
(Penal Code. Section 290) is committed 
as soon as act or illegal omission is com> 
plete — Consequent annoyance, etc., is 
not ingredient ofi offence.) ** AIR 1929 
Pat 640 (642) « 80 Cri LJ 765. (Fabri¬ 
cating false evidence at G for purpose ofl 
being used in judicial proceedings at M 
^ Ex parte decree obtained in conse^ 
cfuence at M ^ Offence completed in G 
and cannot be tried at M.) (1909) 10 

Oti U 8Q (87) « 6 Low Bur Rul 67. 
(Penal Code, Section 206i charge under 

— Execution of fraudulent deed jrith 

Intent to defeat claim of decree-holder « 
Execution of deed at T and inability fQ 
execute decree at P Offence is com¬ 
plete at T and P Court has no lurisdic- 
Uon.) AIR 1931 Rang 164 (166) « 32 
Cri LJ 1120 (DB) AIR 1951 Assam 131 
(136) « ILR (1952) 4 Assam 49 = 52 
Ori LJ 1388 (FB) AIR 1937 Sind 68 

(70) « 88 Cri LJ 612 (FB). (AIR 1929 

Sind 30 - 30 Cri LJ 249, Overruled — 

in view of this decision, the view held 
by Wild, J. C. in AIR 1928 Sind 156 

29 Cri LJ 1033 Is no longer good taw.l 
»• AIR 1944 Pesh 25 (27) « 46 Cri LJ 
749. (Criminal breach of trust —- Loss 
caused is not 'consequence.') AIR 1951 
!7indh Pra 17 (33) » 62 Cri LJ 661 »• 

AIR 1936 Nag 65 (63) = 37 Cri LJ 474 

(DB) »• AIR 1948 Nag 80 (81) ILR 
(1947) Nag 378 « 49 Cri LJ 121. (AIR 
1933 Nag 33, Dlas^t) •* AIR 1066 SO 
1921 (1922» 19 28) = 1066 (2) Cri LJ 822 
(1966) 2 SCwB 784. (Forged motor 
transport permit issued at Indore, seised 
M Nasik — Offence under Section 471, 
Penal _ Code fusing forged permit) being 
a derired copseqruenee of offence under 
S^tion 474, Penal Code (possessing forg¬ 
ed permit), accused could be tried for 
both offences at Indore.) (1967) 8 Gul 
LR 133 (136, 136), (Offence under Sec¬ 
tion 494 T. P, G. Is committed where 
second marriage Is solenudz^ * T Ti e 
offence not bei^ a consequence of ac¬ 
cused's first marriage, residence of ac¬ 
cused or wife or place where they lived 
together does not confer Surisdlction on 

the Court of that place.) (1966) 32 Gut 
LT 423 (428) i- 9 Orissa JD 24. (Loss of 
cmsoitlum Co complainant as a result of 


second marriage by the spouse is not an 
ingredient of the offence uoder Section 
494 of I. P. C.) •• AIR 1965 Pat 103 
(104) « 1965 (1) Cr LJ 327 (DB). (Con¬ 
signments of lea sent from Gaubati to 
Howrah — Chests discovered at Jamal- 
pur (Monghyr) to contain paddy husk 
— Discovery at JamaJpur cannot bo 
said to be a consequence which has 
ensued ^ from cheating committed at 
Gauhati — Court at Monghyr has no 
Surisdiction to try offence of cheating •* 
AIR 1963 Guj 234 (237) = 1963 (2) Cri 
LJ 273 « (1962) 3 Guj LR 409 (DB). 

(Offence of consuming liquor under Sec¬ 
tion 66 (1) (bX of Bombay Prohibition 
Act (25 of 1949) and offence of being 
found drunk in public place under Sec¬ 
tion 85 (I) of the same Act are distinct 
offences. Section 179 does not apply.) •• 
AIR 1963 Madh Pra 128 (129, 130) = 

1963 (1) Cri LJ 445 « 1963 Jab LJ 170. 
(Offence of cheating by making com¬ 
plainant (agent) to deliver bank draft to 
accused at Allahabad— Offence of cheat¬ 
ing complete — Loss suffered at Jabal¬ 
pur by principal of complainant (agent) 
not being essential for offence of cheat¬ 
ing Jabalpur court has no jurisdiction 
to try offence of cheating.) AIR 1961 
Pat 280 (263, 264) 1961 (I) Cri LJ 841 

» ILR 38 Pat 1251 (DB). (Headquarters 
of g^g in one district •— Commission of 
mdividual dacoities is the primary and 
necessary consequence of formation and 
membership of the gang — Dacoities 
committed in several districts — Commit¬ 
ment enquiry and trial in district where 
headquarters were not situated was noi 
irregular.) 


[But see AIR 1933 Oudh 216 (221) = 
34 Cri LJ 785 ** AIR 1933 Nag 33 (34, 
35) » 34 Cri LJ 1038. (Offence under 
Section 69 (c) (ii) of the Provincial In¬ 
solvency Act, 1920 (fraudulently mort¬ 
gaging property with intent to rtiminig]^ 
the sum to be divided among the insol¬ 
vents creditors) — Mortgage effected in 
Bombay — Diminution of sum to be 
divided among creditors at Yeotmal —- 
Offence can be tried at Yeotmal.) •• 
(1908) 8 Cri LJ 76 (80, 82) (SB) (Lah) 
AIR 1914 Mad 330 (331) « 16 Cri LJ 
207 (DB). (Per Spencer J.) »■ 1900 Pun 
Re (Cr) No. 7, p. 17 ri8)J 


(2) Section 179 b only applicable 
where the act and Its consequencei both 
of which have to be proved to constitute 
the offence, have taken place In two dif¬ 
ferent local areas, 1968 Cri LJ 565 (All) 
•• MR 1960 Orissa 126 (128) =» I960 Cri 
IJ 1116 =■ ILR (1969) Cut 683. (Repeti. 
non of the act at another place b not 
consequence of the act.) 


(3) Li a case under Section 494, Penal 
Code, filed by a wife against her husband 
the ebeinnstanoe that the co-respondenl 
gave birth to a child only amounts to 
evidence of the fact that she bad legiti¬ 
mate or illegitimate sexual relationship 
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Sectton 179 — Note 2 (contd.) 
with a man. It may be a circumstance to 
support the other evidence of a bigamous 
marriage if it exists. The birth of this 
child cannot be considered a consequence 
within the meaning of Section 179, Cr, 
P. Code. AIR 1959 All 67 (68) « 1959 

Cri LJ 14. 

(4) For Section 179 to apply, a proxi¬ 
mity of time is essential between the act 
and the consequence. A consequence 
which is not so related to the act may 
at best provide evidence of the act. It 
does not become part of the act. AIR 
1959 All 67 (68) - 1959 Cri LJ 14. 

(5) Non-payment of dividend to share¬ 
holder by the Company — Shareholder 
can file a complaint against company at 
the place of his residence. AIR 1967 All 
135 (136) = (1966) Supp SCR 419 - 
1967 Cr LJ 305. (What is punish¬ 
able is not omission to post cheque or 
warrant but the consequence of the 
inaction La taking necessary action in 
that behalf.) 


(6) Section 179 neither controls nor is 
controlled by Section 181. They have a 
cumulative, effect and are not mutually 
exclusive. Both can spply in a case. AIR 
1961 Pat 260 (263) = 1961 (1) Cri LJ 
841 = ILR 38 Pat 1251 (DB). 

(7) In absence of proof by prosecution 

as to place where accused consumed 
liquor he could not be convicted under 
Section 66 (1) (b) of Bombay Pro^i- 
tion Act (25 of 1949) by having resort to 
Sections 179. 180 and 182. AIR 1963 Guj 
234 (238) = 1963 (2) Cri LJ 273 «• 

(1982) 3 Guj LR 409 (DB). 

(8) Opium consigned illegally to self 

from Cawnpur to Berhampur — Magis- 
srate at Berhampur can take co^^^ 
under Section 9 (c). Act. for lU^ 

gal import of opium. AIR 1^1 

(66) = 26 Cut LT 647 = 1961 (1) Cr LJ 

539. 

3. Consequence forming part of the 
offence ch^ed, what Is. — . 

Criminal breach of trust and crii^al 
misappropriation. — (1) WTiere A in x 
commits criminal breach of trust of 
moneys belonging to B in v, the lo^ 
suffered by B in y in consequence of As 
act in X is not a part of the offence of 
criminal breach of trust committed by A 
and Court in y has no jurisdiction to try 
the offence. AIR 1948 Nag 80 (81) — ILR 
(1947) Nag 378 = 49 Cri LJ 121 AIR 
1942 Cal 575 (577) « 44 Cri LJ 132 
(DB) •• AIR 1916 Mad 438 (439, 440) « 
16 Cri LJ 491 (493) (DB). (Loss is part 
of offence charged but loss occurs at the 
same place as the conversion.) •• AIR 
1969 Raj 266 (268) « 1969 Raj LW 168 
= 1969 Cri LJ 1268. 

(2) Where alleged offence of receiving 
stolen property was not a necessary con¬ 
sequence of the fihst offence of criminal 
breach of trust. Section 179 was not 


attracted. AIR 1969 Raj 266 (208)1969 
Raj LW 168 = 1969 Cri LJ 1268. 


(3) Criminal breach of trust by A in x 
of money belonging to B in y ^ A tmder 
obligation to render accounts or to pay 
misappropriated amoimt to B in y 
Court in y has no jurisdiction to try 
offence. AIR 1944 Pesh 25 (27) = 45 Cri 
LJ 749. (Criminal breach of^ trust by 
printer in regard to paper given to him 
by customer for printing.) •* AIR 1956 
All 619 (626) = 1956 Cri LJ 1165. (Non¬ 
accounting is no part of the criminal 
breach of trust — It is really the result 
or consequence resulting from crinunal 
mis appropriation.) AIR 1915 Mad 600 
(601) = 16 Cri LJ 688 (DB) •* AIR 1930 
Bom 490 (494) (FB) *• AIR 1925 Cal 
613 (614) = 26 Cri LJ 725 (DB) *• AIR 
1921 Pat 85 (87) = 21 Cri LJ 619. 


EBut see AIR 1921 AU 12 (13) -= 22 
Cri LJ 308 (FB). (Accused, a servant of 
complainant’s flim at M employed In 
collecting dues, collecting and misappro¬ 
priating them at A — Plan to misappro¬ 
priate formed at M— Duty to accoimt at 
M — Offence can be tried at M.)J 

(4) A Court in whose jurisdiction the 
accused has neither to submit accoimt 
nor to pay to the complainant the profits 
of the fliTtt. cannot try the offence of 
misappropriation of partnership funds. 
AIR 1Q27 All 69 (70) 27 Cri LJ 1104. 


Cheaffng. (5) A cheats B in x and 
m consequence C in y suffers a loss. The 
loss to C does not form an integral part 
of the offence of cheating? and Court in 
V has no jurisdiction to try offence. 
(1908) 7 Cri LJ 394 (396)= 5 All LJ 333 

AIR 1923 Lah 90 (91) = 23 Cri LJ 
447 •• AIR 1931 Sind 94 (96) = 82 Cri 
LJ 924 (SB). (Drafts induced by ac¬ 
cused to be issued on false pretences at 
P, and money received by accused at P 
but the drafts honoured in due course 
at Q — Court at Q has no jurisdiction 
to try the accused for the offence of 
cheatog inasmuch as the subsequent 
honouring of the drafts was not a con¬ 
sequence forming part and parcel of Uie 
offence.) *• 1968 Cri LJ 280 (280) = 8 
Guj LR 651. (Presentation of false bill 
to bank and causing loss, both taking 
place at same place — Section 179 has 
no application.) 

ESee also AIR 1955 Madh B 200 (202). 
(Where deception is caused to members 
of the public and they are induced to 
make payment of price in resp^t of a 
spurious article at one place which ulti¬ 
mately causes loss to the manufacturer 
of genuine article at another place, it is 
difficult to call the consequence of such 
a loss as an ingredient of the offence. If 
has nothing to do with the matter of 
deception of the customer.)! 

EBut see (1908) 8 Cri LJ 76 (80, 82) 
(DB) (Lah). (Cashing at Mercantile Bank 
in Bombay forged drafts ot Punjab 
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National Bank havine its headouarters in 
Lahore Latter Bank debited with the 
sum in the books of the former Bank —> 
Offence may be tried in Lahore «— Con¬ 
sequence of loss to Punjab National 
Bank at Lahore is one completing the 
accused's act.) 1900 Pun Re (Cr) 

No. 7, p. 17 (18). (Offence of cheating 
comprises the causing or the likelihood 
of causing damage in property to the 
person deceived Where A sent goods 
by railway from Earachi to L^ore 
under a false description, the Court at 
Lahore could try A for cheating as the 
loss of freight to the railway company 
took place at Lahore, the headquarters 
of the company.)] 

(5-A) Receipt of the letter by com¬ 
plainant at Hyderabad, is not by itself 
an essential act to constitute the offence 
of cheating and cannot be looked upon 
as a 'consequence which has ensued' 
with reference to ‘anything which has 
been done' as contemplated in Section 

179. Hence, the Hyderabad Court has no 
jurisdiction to try the offence concerned 
in items (1) and (2) and it has got juris¬ 
diction only to try the offence concerned 
in item (3). AIR 1961 Andh Pra 266 
(269. 270, 271. 272) ** 1961 (1) Cri LJ 
804 = (1961) 1 Andh WR 282. 

(6) Sale of drugs hy manufacturer at 
Calcutta intended for transportation to 
Nasik were fotmd not according to stan¬ 
dard specified in Act — Manufacturers at 
Calcutta held distributed drugs at Nasik 
and further abetted offence committed 
by dealer at Nasik — Sections 179 and 

180, Criminal P. C., held were applicable 
— Manufacturers held could be tried at 
Nasik. AIR 1962 Bom 21 (23) = 1962 (1) 
Cri U 16 w 63 Bom LR 362. 

(7) Where A in x dishonestly deceives 
by means of correspondence B in y and 
the latter is thereby induced to part with 
money in y« the inducement of, and the 
parting with money by B are conse¬ 
quences forming part of the offence of 
<dieating committed by A and he can be 
proceeded against in x or y. AIR 1924 
All 77 (78) »= 24 Cri LJ 929 »* (1931) 
132 Ind Cas 864 (864) * 32 Cri LJ 996 
(Lah). (Debtor in X sending to creditor 
hi Y empty cover by post insuring it for 
a certain amount with intent to use the 
postal acknowledgment as evidence of 
payment Offence can be tried in Y.) 
•* AIR 1930 Bom 358 (360) - 31 Cri LJ 
1165 (DB). (Value payable articles posted 
from X to addressee in Y — Addressee 
taking delivery 1^ paying for article 
which is fotmd to contain nothing — 
Offence can be tried at X) ** AIR 1930 
AU 440 (460) •- 81 Cri LJ 866. (Accused 
at Delhi selling to complainant at Meerut 
a motor lorry ~ Delivery to complainant 
at Meerut Body was to be built at 
Meerut ^ Complainant banding over to 


accused's driver cheque for price of 
chassis and of insurance not only of 
chassis but also of body ■— On lorry be¬ 
ing burnt it was discovered that body 
had not been insured ^ Charge of cheat¬ 
ing can be tried at both places.) AIR 
1916 Bom 46 (46) = 16 Cri LJ 433 (DB), 
(A in Salem deceiving B in Dhulia and 
inducing him to pay money — “Thing" 
is done in Dhulia and offence can be 
tried there.) •• (1899) 26 Cal 746 (747) 

(DB). (False entries in accounts made in 
H and accounts submitted in C and 
amoimt obtained thereby in C Court 
at C has jurisdiction.) •* AIR 1934 All 
846 (847) «= 36 Cri LJ 490. (A at M 
deceived B making representations 
through C as D — A piu-chasing certain 
goods in consequence —- Offence can be 
tried at M because cheating takes place 
at M.) Am 1960 SC 266 (272) = 1960 
Cr LJ 410 » (1960) 2 SCR 89. (Misrepre¬ 
sentation by A at X — Property deliver¬ 
ed at Y A can be tried for offence of 
cheating either at X or at Y B being 
abettor can also be tried either at X or 
at Y.) •• AIR 1962 Andh Pra 257 (259) 

«= 1962 (2) Cri LJ 21 =* ILR (1960) 2 
Andh Pra 358. (Offence under Section 
420 read with Section 511, Penal Code 
Attempt to cheat insurance company at 
Bombay by making false claim supported 
by false certificates Policy and false 
certificates fraudulently secured and post¬ 
ed to company at Hyderabad. The case 
was governed by Section 179, Court at 
Hyderabad bad jiuisdiction to try the 
offence.) 

CBut see AIR 1949 Mad 3 (6) - 50 Cr! 
LJ 70 (DB). (Lottery tickets sent bv V, 
P. P. from M to T — No lottery held in 
fact — Offence of cheating was held to 
be wholly committed at T — Deception 
and parting with money both took place 
in T.) •• AIR 1927 Mad 544 (544) =» 28 
Cri LJ 452. (V. P. sent from M to H — 
Complainant taking delivery by paying at 
H — Offence of cheating complete at H 
and subsequent realisation of money by 
accused at M is not consequence neces¬ 
sary to complete offence.)] 

(8) Where crucial letter by which for 
the first time the complainant was clearly 
led to realise that there had been an 
intention to cheat on the part of the ac¬ 
cused was received by him at Baxar 
Held that there was jurisdiction to try 
accused at Baxar. AIR 1924 Pat 708 
(708) = 25 Cri LJ 81. 

Defamalioii. — (8A) Where a petition 
containing defamatory statements is pre¬ 
sented to a public officer and it is for¬ 
warded to a subordinate officer at a dif¬ 
ferent place for enquiry and report, the 
publication at the latter place is a con¬ 
sequence of the accused's act which com¬ 
pletes his offence and he can be tried 
there. 1886 Pun Re (Cr) No 44. n. 98 
(101) (DB) •• 1889 Pun Re (Cr) No. 14, 
Ik. 59 (60). 
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Section 179 — Note 3 (confd.) 

(9) Where a defamatory letter !s 
posted by the accused at M to another 
person at T, the publication at T is a 
consequence of the accused's act which is 
an ingredient of the offence and he can 
be proceeded against at T. AIR 1943 
Sind 106 (197) = 45 Cri LJ 105 »* AIR 
1959 Andh Pra 657 (659) =* 1959 Cri LJ 
1403. (AIR 1923 Mad 666 and AIR 1924 
Mad 340. Rel. on.) AIR 1923 Mad 666 
(660) = 24 Cri LJ 309. 

[See however AIR 1957 Mad 672 (672) 
= 1957 Cri LJ 983. (AIR 1923 Mad 666 
and AIR 1924 Mad 340, Doubted.)! 

Also see Notes under Sections 177 and 
182. 


(10) Printing and publication ofi books 

containing alleged defamatory attack 
completes the offence of defamation — 
Their dissemination within the jurisdic* 
tion of the Magistrate cannot be said fa 
be a cousecruence arising out of the pub¬ 
lication of the same. Section 179 does 
not apply. AIR 1960 Orissa 128 (128, 

129) = 1960 Cri LJ 1116 » ILR (1959) 
Cut 685. 

(11) Where A hies a complaint against 

B for cheating in x Court and on issue 
of summons B is arrested at y, a com* 
plaint by B for defamation will not lie 
in Court at y, as B's arrest at y is not 
such a consequence as is contemplated 
by this section, the offence of dcfaiM- 
tion being complete when the complaint 
was made at x. AIR 1938 All 632 (034« 

635) = 40 Cri LJ 128. _ ^ 

Other Instances* — (12) Where fa the 
case of an offence under Section 6 (2) or 
the Prevention of Corruption Act, 1947g 
the act of abusing his position as a pub¬ 
lic servant by the accused look place 
within the Kerala State, Ihe ^ Special 
Judge for Kerala would have jurisdiction 
under Section 179 to try the offence even 
if the consequence of obtaining pecumary 
advantage for himself (which act makes 
lhat act an offence) took place elsewhere. 
AIR 1969 Ker 311 /316) ” (1968) 

Ker 763 =* 1959 Oi LJ 1172. 

(13) 'The offence of cheating can be 
tried either at the place where the con* 
spiracy to cheat has its origin or at the 
place where the offence of cheating Is 
completed. AIR 1966 Orissa 217 (222). 

(14) A Court trying an accused for 

an offence of conspiracy Is competent to 
Cry him for all offences committed fa 
pursuance of that conspiracy irrespective 
of the fact that any or all the other 
offences were not commited within its 
territorial jurisdiction. AIR 1963 SG 1620 
n625) = 1963 (2) OI LJ G29 = (1963) 
Wp 8 SCR 338. (Cr Rev. R Nos. 304 
and 345 of 1961, D/- 16-6-1961 (Bom). 

Reversed.) 


4, Grlmfaal breach of frost or etlmlnal 
misappropriation. — (1) Section 181, sub¬ 
section (2), being a specific provision 
with rega^ to the offences of criminal 
misappropriation and criminal breach oi 


Crust excludes the application ct ttii# sec¬ 
tion to them, AIR 1951 Assam 131 (136) 

» ILR (1952) 4 Assam 49 » 52 Cri U 
1388 (FB) •• AIR 1954 AU 648 (649) » 

1954 Cri LJ 1356 ** AIR 1940 Cal 367 
(368) « 41 Cri LJ 812 (DB) AIR 1937 
Sind 68 (72, 76) « 38 Cii LJ 612 (FB) 

»• AIR 1940 All 92 (93) * 41 Cri LJ 326. 
(The offence of criminal breach of trust 
cannot be tried at a place where loss is 
caused as a consequence of the offence 
by virtue of Section 179 and the ques¬ 
tion of iurisdiction will be governed by 
Section 181 (2) of the Cr. P. C.) ** AIR 
1924 AU 77 (78) = 24 Cri LJ 929 »« AIR 
1930 Bom 490 (492) » 32 Cri LJ 831 
(FB). (Per Beaumont C. J.) »• AIR 1916 
Mad 438 (439. 440) » 16 Cri U 491 
(493) (DB). 

[But see AIR 1930 AR 449 (449) ■> 31 * 
Cri LJ 865 »« AIR 1926 AU 466 (467) «« 

27 Cri LJ 992 AIR 1934 AU 499 (503) 

« 35 Cri LJ 982 (FB) AIR 1922 Bom 
39 (40) » 23 Cri LJ 173 (DB)J 

(2) Where the accused was entrusted 

with money at A and he failed to ac¬ 
count for it as he was bound to do, be 
max. be proceeded against at A as being 
tbe place where he received the money. 
AIR 1921 Pat 85 (87) » 21 Cri LJ 619 
M AIR 1932 AU 26 (27. 28) * 33 Cri 

LJ 127. 

(3) Where there Is no evidence as to 
the place of the actual commission of 
the offence it may be presumed to have 
been committed at the place where the 
accused was botmd to render accoimts 
touching the subject-matter of the of¬ 
fence. AIR 1952 Mad 158 (169) » 1952 
Cri LJ 308. (Where the charge is of non- 
accounting and there is no specific alle¬ 
gation of misappropriation fa any parti- 
cxdBi place the venue of tbe trisJ will 
be tbe place where the accounting has 
got to be done and has not been done.) 

»• AIR 1936 AU 193 (197) « 37 Cri LJ 
284 (DB). (No charge that accused mis¬ 
appropriated the money at any particular 
place.) »• AIR 1931 CM 528 {5S0, 631) - 
82 Cri LJ 1167 (DB) »* AIR 1934 Cal 
392 (393) « 35 Cri LJ 734 (DB) •« AIR 
1918 Cal tlO (110) 19 Cri LJ 679 

(DB). 

[See AIR 1928 Mad 1136 (1138) » SO 
Cri LJ 245. (No evidence where offence 
was committed — Place where faUure to 
deUver as per contract takes place is 
proper venue.)! 

[But see AIR 1955 CM 498 (499) » 

1955 Cri LJ 1257 (DB). (Non-submisrion 

of an account being not an integral part 
of an act of misappropriation it cannot 
be said that the offence look place not 
oMy at the place where the misappro¬ 
priation took place, but also at the place 
where the accounts were not rendered.) 
»• AIR 1942 Cal 675 (676, 677) = 44 Cri 
LJ 132 (DB). (Place where accounts 

were due to be rendered is not the 
venue.)] 
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SectlOD 178 — Note 4 (eontdJf 

(4) E^ven where the place of the actual 

mlsappropriatioii or coQTersioa with dis¬ 
honest intent Is known, the ofiTence can 
be reitarded as bavinit been coxnniitted at 
the place where the accused was bound 
to submit his accoimts. AIR 1936 Oudh 
323 (330) 37 Cri LJ 322 « (Criminal 

breach of trust.) AIR 1928 Rons 217 
(219) « 29 Gri LJ 940. (Accused an em¬ 
ployee in a firm of Rangoon entrusted 
with pro-notes and hundics to collect 
amount due on them in districts Final 
tendering of cash account at Rangoon ^ 
Appropriation by the accused of a sum 
out of the collection to his personal ex¬ 
penses — Rangoon Courts have iurisdio 
tion, promissory notes being entrusted in 
Rangoon and accused being required to 
account in Rangoon.) •• AIR 1922 Cal 
46 (46) - 24 Cri LJ 113 (DB). (Crimi¬ 
nal breach of trust in respect of money 
received at S for which accused to ac¬ 
count at C —• C Court has jurisdiction.) 
•• AIR 1921 AU 12 (13) = 22 Cri LJ 308 
(FB). (The plan to misappropriate was 
conceived at M and the duty to accoimf 
was at M — Money received at A and 
misappropriated there — Offence can be 
tried at M.) 

CSee however AIR 1940 All 92 (94. 95) 
*= 41 Cri LJ 325 (DB). (Place of mis¬ 
appropriation Imown to be X—- No speci¬ 
fic allegation that accused was to bring 
the money collected either personally to 
a particular place or remit it to that 
place —> Mere lis^ility to accoimt at that 
place does not give to Court at that 
place jurisdiction — X Court alone has 
jurisdiction.)! 

[But see AIR 1938 Rang 94 (95. 96) 

39 Cri LJ 529 •• AIR 1931 Cal 628 

(630, 531) = 32 Cri LJ 1167 (DB) 

AIR 1915 Mad 600 (601) = 15 Cri LJ 

688 (DB) AIR 1930 Bom 490 (494) » 
32 Cri LJ 331 (FB) •• AIR 1931 Cal 621 
(621, 522) = 32 Cri LJ 1042 (DB) •• 

AIR 1931 Cal 532 (533)= 32 Cri LJ 1249 
(DB) (1928) 108 Ind Cas 901 (902) - 
29 Cri LJ 453 (Lab). (Where complain¬ 
ant at L appointed accused his agent for 
sale of certain commodities at N, and in 
pursuance of that arrangement, be sent 
goods to the accused, who, however, in 
direct contravention of the directions 
given to Hm as to the manner in which 
ttie goods had to be sold, sold them and 
nusappropriated the proceeds Held, 
that a criminal case under Section 40^ 
Penal Code, cannot be instituted at L.)J 

(5) Where the accused is under a liaM- 
Hty to deliver goods at a particular place 
and also to render accounts at that partl- 
calar place and fails to do so by reason 
of having conuDitted an offence of crimi¬ 
nal brea^ of trust which is ail^^ed 
against bHn , ffie Court, within the local 
ttmita of whose iiirisdiction that place Is 
-sitnated may enquire into and try the 
otfeacie under the provision of Section 181 


(2), Criminal P. a AIR 1954 All 648 
(649) » 1954 Cri LJ 1366. (II Is enough 
for the purposes of the section If the 
property which Is the subject nf the 
offence was received or retained by the 
accused at a particular place to give 
Jurisdiction to the Magistrate of that 
place to try the case.) 

(6) Where the accused was bound Id 
pay at a particuar place the balance due 
on taking accoimts, it was held that 
there was at such a place dishonest re¬ 
tention of the money within Section 181, 
sub-section (2). 1902 Pun Re (Cr) No. 2, 
p. 4 (6) (DB). 

[But see 1901 Pun LR Na 67. p. 223 
(226) (DB).] 

(7) Where II Is uncertain whether Ihe 

offence was committed at A where the 
accounts were to be rendered or at some 
other place, the offence could under Sec¬ 
tion 182 be inquired into or tried at A. 
AIR 1937 Bom 371 (372) «= 38 Cri LJ 

977 (DB) *• (1910) 11 Cri LJ 372 (373) 

« 32 All 397. 

(8) See also Notes on S. 181. 

6. Offences eonunltted ontslde India. <-» 
(1) A, a subject of a Native State kid¬ 
napped a minor girl in P, a Native State. 
He then took the girl to Q, another 

Native State. While he was thus going to 

Q with the girl, he was apprehended at 
a railway station on the way which was 
in British India. A could not be tried in 
British India. 1901 Pun Re (Cr) No. 1, 
p. 1 (3) (DB). 

(2) A, a subject of a Native State, 
assaulted B in Q, a Native State, and as 
a result one of the legs of B was bro¬ 
ken. B then underwent treatment in a 
hospital in British India for more than 
twenty days. A could not be tried in 
British India. (1906) 8 Bom LR 613 
(516) = 4 Cri LJ 64 (DB). 

(3) A the subject of a Native State, 
entered into a criminal conspiracy m P, 
a Native State, to commit the offence of 
cheating in British India. The offence of 
cheating was committed in British India 
in pursuance of the conspiracy. A could 
not be tried in British India for the 
offence of criminal conspiracy. AIR 1938 
Sind 333 (334, 335, 336) = 35 Cri LJ 685 
(DB). 

[See also AIR 1946 Nag 128 (130) * 
ILR (1945) Nag 130. (Si^ject of Native 
Indian State, abettizy; in Native State 
commission of offence in British Ini ffa 

British Indian Court caimot try of¬ 
fice of abetment.)] 

(4) Even if the consequence ia a 
kind mentioned in the section, aec- 
tion win not apply if the act of the ac¬ 
cused was committed beyond the 

of India under circumstances not coming 
within Section 188. AIR 1945 Oudh 281 
(232) » 20 Luck 370 = 46 Cri LJ 660 

AIR 1035 Mad 326 (327) «> 37 Cri EJ 
196 (DB). 
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180. Place of trial where act is offence by reason of relation to other office. 
—^When an act is an offence by reason of its relation to any other act ^riiich is 
also an offence or which would be an oHence if the doer were capable of com¬ 
mitting an offence, a charge of the first mentioned offence may be inquired into 
or tried by a Court within the local limits of whose jurisdiction either act was done. 


SectioD 179 — Note 6 (contd.) 

[But see AIR 1926 AU 466 (467) = 27 
Cri LJ 992. (Submitted not correct.)] 

Also see Notes on Ss. 182 and 183. 

(5) If an act is committed outside 
India under the circiunstances mentioned 
in Section 188 and the act has produced 
results in India which constitute a con¬ 
sequence within the meaning of this sec¬ 
tion. the offender may be tried in India 
or at the pl^tce where the consequence 
of his act has ensued. AIR 1914 Mad 330 
(331. 332) - 15 Cri LJ 207 (DB). 

(6) Before a person can be proceeded 
against in India under the provisions of 
this section read with Section 188, the 
certificate of the Political Agent or the 
sanction of the State Government men¬ 
tioned in the proviso to Section 188 mtist 
be obtained. AIR 1932 Cal 465 (467) 

33 Cri LJ 267 (DB). 

Also see Notes on S. 188. ' 

[But see AIR 1914 Mad 330 (331. 332) 
»= 15 Cri LJ 207 (DB). (Case prior to 
amendment — Not good law.)] 

(7) Also see Notes on S. 188. 

(8) If promotion of prize competetion 
was not illegal, but other acts 
illegal and punishable, and those illegal 
acts were done outside the territory, the 
offender could not be tried within 
territory. AIR 1964 All 572 (575) =• 1964 

(2) Cri LJ 632 = 1964 All LJ 581. 

Section 180 — Note 1 


fl) Sections 179. 180 and 182 are not 
exceptions to the general rule embodied 
in SecUon 177. They are rather amplifi¬ 
cations of that nile telling us where ex¬ 
actly an offence must be taken as com¬ 
mitted in the several circumstance 
stated. AIR 1959 Ker 311 (314) = ILR 

(1958) Ker 763 = 1959 Cri LJ 1172. 

(2) It is the relation of one act with 
Ihe other that brings Section 180, into 
operation and gives the jurisdiction to 
the Courts in both the local areas where 
the offence has occurred. AIR 1963 Guj 
234 (236, 237) = 1963 (2) Cri LJ 273 — 
(1962) 3 Guj LR 409 (DB). 

(3) The rules regarding joinder of 
charges in Chapter XIX of the Code 
have nothing to do with territorial juris¬ 
diction which has to be determined with 
reference to the rules in Chapter XV, 
and, in the case of a special law, abo 
with reference to any special provision 
in that law in that behalf. AIR 1959 Ker 
811 (314) = ILR (1958) Ker 763 « 1959 
Cri LJ 1172. 

(4) Section 7 (2) of the Criminal Law 
Amendment Act, 1952, does not make 
any attempt to supplant Chapter XV of 
fhe Co^ nor is iini any way inconsistent 


with the provisions of that Chapter. AIR 
1959 Ker 311 (314) =» ILR (1958) Eer 
763 = 1959 Cri LJ 1172. 

(5) A abets at x the commission of an 

offence at y and the offence abetted is 
committed at y. The offence of abetment 
can be tried either at x or y. AIR 1931 
All 55 (66) = 32 Cri U 690 •• (1903) 1 
Weir 155 (156) ** AIR 1917 Lah 237 
(240J « 18 Cri LJ 614 (517) •• (1872) 

17 Suth WR (Cr) 15 (16) = 9 Bcng LR 
36 (SB) ** (1894) 16 All 389 (390) 

(DB) ** AIR 1960 SC 266 (272) = 1060 
Cri LJ 410 » (1960) 2 SCR 89. (Princi¬ 
pal offence can also be tried either at x 
or y.) 1962 (2) Cr LJ 132 (13$) « 

« 1960 KLT 1350 = 1961 Mad LJ (Cr) 
114. (Documents forged in Burma and 
used in India — Offence under Sec. 471.) 
•• (1962) 64 Punj LR 193 - 1962 (2) 

Cri LJ 712 (713). 

[See ('77) 1 Bom 610 (612) (DB). 

(Abetment cannot be tried at a place 
where neither the abetment nor the 
offence abetted was committed.)] 

(6) Sale of drugs by manufacturer at 
Calcutta intended for transportation to 
Nasik — Drugs foimd not according to 
standard specified in Act Manufac¬ 
turers at Calcutta held distributed drugs 
at Nasik and further abetted offence 
committed by dealer at Nasik —• Sections 
179 and 180, Criminal P. C., held were 
applicable — Manufacturers held could 
be tried at Nasik. AIR 1962 Bom 21 (23) 
= 63 Bom LR 362 * 1962 (1) Cri LJ 
16. 

(7) A commits theft at x and the 

stolen property is dishonestly received 
and retained by B at y. B can be tried 
for the latter offence either at x or y. 
AIR 1926 AU 167 (167. 168) 27 Cri LJ 

21 *• (1966) 5 Suth WR (Cr) 49 (49) 

(DB). 

(8) A kidnaps at x, a minor, from law¬ 
ful guardianship. B wrongfully conceals 
at y, the kidnapped person, knowing 
him to have been kidnapped. B can be 
tried at x or y. AIR 1951 Ajmer 68 (70) 
=» 52 Cri LJ 891. (Case of abducted girl.) 

AIR 1947 Pat 17 (20) =■ 25 Pat 241 
= 48 Cri U 189 (DB) •• (1896) 18 AU 
350 (352) (DB). 

(9) Where a person is charged under 
Sections 201 and 368, Penal Code, on 
the aUegation that the offences under 
these sections had been committed in 
relation to an offence under Section 498, 
Penal Code, the former offences can be 
tried at the place where the latter offence 
is triable. 1951 AU WR (HC) 89 (90. 91). 

(10) Court having jurisdiction to ^ 
offence of conspiracy has also Jurisdic¬ 
tion to tiy offences committed in pursu- 


Code ofi] Qriminal fkooednra^ 1898 


[$ 180 N 1] 1113 


lUustratlotif 

(a) A charge of abetment may be inquired into or tried either by the Court wiAln the 
local limits of whose jurisdiction the abetment was committed, or by the Court widiin 
the local limits of whose jurisdiction the offence abetted was committed. 

(b) A diarge of receiving or retaining stolen goods may be inquired into or tried either 
by ffi© Court within the local limits of ^hose jurisdictioD the goods were stolen, or by 
aity Court within the local limits of whose jurisdiction any of them were at any time dis¬ 
honestly received or retained. 


(c) A charge of wrongfully concealing a person known to have been kidnapped may 
be Inquired into or tried by the Court within the local limits of whose jurisdiction the 
wrongful concealing or by the Court within the local limits of whose jurisdictioD the 
kidnapping took place. 

[1882—S. 180; 1872—S. 66; 1801—Ss. 28. 31.] 


Section 180 — Note 1 (contd.) 

ance of the conspiracy outside its juris¬ 
diction. AIR 1061 SC 1589 (1693)» 1961 
(1) Cri LJ 728 ^ (1962) 2 SCR 101. (AIR 
1959 Cal 500, Overrule.) AIR 1959 
Ker 811 (3l6) = ILR (1958) Ker 763 « 
1959 Cri LJ 1172. (Conspiracy stands on 
much the same footing as an abetment.) 
»« AIR 1957 All 130 (132) = 1957 Cri 

LJ 833 1951 All WR (HC) 678 (680). 

[But see AIR 1962 SC 1821 (1831) si 
1902 (2) Cri LJ 806 » (1963) 1 SCR 

263 ** AIR 1961 SC 1601 (1602) <= i960 
Orl U 786 » (1962) 2 SCR 116. (AIR 
1961 SC 1689, Followed.) •* AIR 1962 
Mys 275 (279) = 1962 (2) Cri U 765 =» 
40 Mys U 494 (DB).3 

(11) Court having jurisdiction to try 
offences committed in pursuance of the 
conspiracy, can try the offence of conspi- 
ra^ even if it was committed outside 
its jurisdiction. AIR 1961 SC 1601 (1602) 
« 1000 Cri U 736 « (1662) 2 SCR 116. 
(Disapproving AIR 1929 Mad 839 and 
Ov^rniliig air 1936 Mad 317.)AIR 
1963 Cal 191 (194) = (1963) 1 Cri LJ 
424 (DB). 


that the real charge against K was not 
merely one of Section 120-B, I. P. C., 
but of abetment of so many offences. 
Since the offences were alleged to have 
been committed in Rajasthan, the Courts 
there had, by virtue of illustration (a) to 
Section 180, jurisdiction to inquire into 
the matter. 1957 Cri L Jour 234 (235) 
(Raj). 

(14) This section is applicable to an 
abetment of an abetment of an offence. 
AIR 1946 Sind 1 (4) » ILR (1945) Ear 
275 = 47 Cri L Jour 455. 

(15) Where both the offences under 
Sections 407 and 411, Penal Code, had 
been committed outside the jurisdiction 
of the Courts in the Union territory of 
Manipur the proceedings taken against 
the accused in those Courts are without 
jurisdiction and clearly illegal, in spite 
of the fact that the property was hand¬ 
ed over to the accused within such juris¬ 
diction. This position is also made clear 
by illustration (b). AIR 1958 Manipur 
14 (15) = 1958 Cri L Jour 393. 

(16) Offence of receiving or retaining 
property stolen during a railway joumev 
— Court within whose local limits the 


(12) It cannot be argued that Sec. 180 
has no longer any application to cases 
of abetment by conspiracy as conspiracy 
Itself has been made an offence under 
Section 120-B, Penal Code. The offence 
of ^etment by conspiracy as defined in 
S^tion 107, I. P. Code, was not repealed 
whep Section 120-B, I. P. Code was en¬ 
acted. AIR 1956 Vindh Pra 30 (33) — 

1056 Cri L Jour 1246. 

, (13) One M wanted to go out of India 
out the State of Pepsu refused the neces- 
saiy permission. He, therefore, sought 
the help of one E who along with others 
mepared a faked passport with which M 
tried to go outside India but on suspicion 
iff police was off-landed from plane in 
the. State of Rajasthan. On prosecution 
fog criminal conspiracy and for several 
edher offences committed in pursuance 
thereof it was urged for K that the 
aaoairiracy was complete in Pepsu and 
therefore the Courts In Rajasthan had 
UO furisdictlon to try the case. Heidi 


property has been so received or retain¬ 
ed alone can the said offence — 

Magistrate who is enabled to try offence 
of theft committed during railway 
journey, under Section 183 cannot try 
such an offence. AIR 1964 Raj 118 (119, 
120) = 1964 ( 1 ) Cri LJ 700 = 1963 Raj 
LW 601- (Section 183 does not control 
Sections 180 illustration (b) and I8l (3).) 


(17) When articles are removed from 
the French territory, by a stranger, 
which are or have been the subject of 
theft in French territory, French Tribu¬ 
nals will have iurisdiction to take cogniz¬ 
ance of both the theft and the receipt 
of stolen goods, and to try the concerned 
offenders. AIR 1965 Mad 329 (330. 331) 
=- ILR (1664) 2 Mad 290 (DB) 


(18) Accused instigating commission of 
offences of house breaking and theft at 
Pondicheny. though not bodily present 
there, arranging for transport of the stolen 
property and concealing the stolen goods 
or portions thereof at Mysore Coiirta 
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ISl. Being a thug or belongSng to a gang of dacoits, escape Irom custody, 
etc.—(1) The offence of being a thug, of being a thug and nnmTnTt HTi g murdeTy 
or dacoity, of dacoity with murder, of having belonged to a g*ng of or 

of having escaped from custody, may be inquired into or tried ^ a Court withiO' 
the local limits of whose jiuisdiction Uie person charged is. 

(2) Criminal misappropriation and criminal breach of tnish^The ol 

crimmal misappropriation or of criminal breach of trust may be inquired into or 
tried by a Court within the local limits of whose jurisdiction any part of the pro¬ 
perty which is the subject of the offence was received or retained by the accused 
person, or the offence was committed. 

®[(3) Theft.—The offence of theft, or any offenoe which includes theft or the 
possession of stolen property, may be inquired into or tried by a Court widiin th e 
local limits of whose jurisdiction such offence was committed or the pit^erty stolen 
was possessed by the thief or by any person who received or leteined die «aTnn 
knowing or having reason to believe it to be stolen.] 

(4) lOdnapping and abduction.—^The offence of kidnapping or abduction may 
be inquired into or tried by a Court within the local limits of whose jurisdictiOT 
the person kidnapped or abducted was kidnapped or abducted or was conveyed 
or concealed or detained. 

[1882—S. 181; 1872—S. 67. Illustration and S. 68; 1861—Ss. 82, 83.1 
[^] Subjection (3) was substituted for the original sub-section (3) by tiie Code of 
Criminal Procedure (Amendment) Adt, 1023 (XVLU pf 1923), 3. 42. 


Section 180 — Note 1 (eoofd.1 
at Pondicherry had jurisdiction to Iry 
accused for the offences with which he 
was charged. AIR 1965 Mad 329 (3d0, 

331) = ILR (1964) 2 Mad 290 (DB). 

(19) Bombay Prohibition Act (25 of 

1949) — Prosecution not able to prove 
place of offence — viz., consumption of 
liquor under Section 66 (1) (b) — Of« 
fence under Section 85 (1) viz., being 

found drunk in public place not being 
a consequence of the offence under Sec¬ 
tion 66 (1) (b). Magistrate trying the 
second offence has no jurisdiction to try 
the first one. AIR 1963 Guj 234 (236, 
237) = 1963 (2) Cri LJ 273 « (1962) 8 

Guj LR 409 (DB). 

(20) Property entrusted at place *B' —* 
Ofience of Criminal Breach of Trust fil 
its respect at place J Offence of re¬ 
ceiving stolen property also at J in res¬ 
pect of same — Receiver cannot be pro¬ 
secuted at B under S. 180. AIR 1969 Raj 
266 (268. 269) = 1969 Raj LW 168 — 
1969 Cri LJ 1268. 

SECTION 181 — SYNOPSIS < 

1. AppUcabtUty. 

2. ‘The person charged Is** — Sob-se^ 

tion (1). 

3. Offence of escape from lawful eoa- 

tody. 

4. Snb-secUon (2). 

6* Property which Is the snbjetf ol 
the offence. 

8. “Received or retained**. 

7. Snb-sectlfte (3) — Theft. 

8. Snb-secHon (4) — Qdnapplng and 

abdnctlon. 

0. Effect of a trial In a Court eontrarf 
to the provisions (rf tbe section. 


1. AppDeablllty. — ( 1 ) The section 
applies as between Coui^ of differeid 
local areas, whose jurisdictions have been 
limited under Section 12 of the Code 
and to which the Code applies. It 

no application to an offence committed 
outside India and a Magistrate cannot 
take cognizance of such an offence 
except under Section 1^. AIR 1917 Gal 
612 (612) « 17 Cri L Jour 128 (DB) •* 
(1912) 13 Cri L Jour 630 (531) 5 Sind 

LR 266 (DB) •• (1906) 3 Cri L Jour 247 
(248) » 28 AU 372 (DB) — (1882) I 
Mad 23 (24, 25) (DB). 

ISee also AIR 1923 Lah 487 (487) m. 
84 Cri L Jour 679J 

2. “The person chafed Is** — finb ics 

Hon (1). — (1) The words "the person 
charged is" do not mean that such per¬ 
son should be voluntarily present within 
jurisdiction. The section will apply if 
he is physically preset within jurisdic¬ 
tion, even though such presence is due 
to the fact that he has been brought 
under arrest. AIR 1928 Sind 161 (163) 
>= 29 Cri L Jour 1089 (DB) •• (1911) 12 
Cri L Jour 356 (356, 357) 35 Bom 

225 (SB) •* (1911) 12 Cri LJ 113 (116 
116) = 1911 Pun Re (Cr) No. 1 (DB) •• 
AIR 1961 Pat 260 (264) 1961 (1) Cri 

L Jour 841 .= ILR 38 Pat 1251 (DB). 

(Head-quarters of gang in West Bengri 
— Dacoities committed in several distincte 
including Dhanbad — Trial at Dhanbad 
not irregular.) 

3. Offeoee of escape trmn lawful cpa* 
iody. — (1) As to what is *iawful cus¬ 
tody**, see the following cases. (1876) 24 
Suth WR (Cr) 45 (46) (DB). (Accused 
arrested by constable in good faith oq 
a reasonable saspicitm of beiiig conceiu- 
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Section 181 -- Note S (eontd.1 
ed in a cofndzable offence Held, that 
the custody was lawful, although subse- 
Quently his offence was determined to 
be other ^an that with which he had 
been chained.) ** (1886) 12 Cal 19Q 

(191) (DB). (Accused escaping; while 
under arrest under a civil process — 
Hdd, that there was no escape from 
lawful custody within the meaning; of 
Section 223, Penal Code.) ** (1882) S 
Mad 22 (23) (DB)« (Custody held not 
lawful.) 


4. Sohi-sectlon (2l« ^ (1) An offence 
of criminal misappropriation or criminal 
breach of trust can be tried or inquired 
into at any place where the offence was 
committed or the property was received 
or retained. AIR 1940 All 92 {94, 95) » 
41 Gri L Jour 326 *« AIR 1930 Bom 490 
(491, 496) « 65 Bom 69 (FB) AIR 

1940 Cal 367 (368) « 41 Cri L Jour 812 
(DB) •* AIR 1969 Ra| 266 (269) « 1969 
Raj LW 168 » 1969 Gri LJ 1268. 

(2) The expression '^received or retain¬ 
ed” contemplates such reception or reten¬ 
tion by virtue of which the offence or 
crimmM breach of trust could possibly 
be perpetrated. AIR 1956 AU 619 (Pr 29) 

« 1966 Cri L Jour 1165. 

« 

(3) Reading sub-section (2) of this sec¬ 
tion with Section 405 of the Penal Code, 
it is clear that the delivery of the sub- 
iect-matter of the offence should be in 
inch a way that the accused may have 
either dominion over or he may be said 
to have been entrusted with if. AIR 
1966 AU 619 (Pr 26) » 1956 Cri L Jour 
1165. 


(4) Unless any act or even omission 
is a necessary mifredient of an offence 
o6 criminal breadi of trust, it cannot 
give iuiisdiction to a Court where that 
act or omission has been done, though 
it may be the necessary result or conse- 
quenoe arising therefrom. AIR 1956 All 
619 (Pr 21) -1 1956 Cri L Jour 1165. 


(6) The place where the account was 
to be rendered Is not as siich the proper 
venae for the trial ofi such offences. AIR 
1951 Assam 131 (136, 137) » ILR (1952) 
4 Assam 49 52 Cri L Jour 1388 (FB) 

*■ AIR 1956 AB 619 (Pr 32) b 1956 Cd 
L Jour 1166. 

[See also AIR 1966 Gal 498 (499) « 
1955 Gri L Jour 1257 (DB)J 

(6) Place of accounting may be regard¬ 
ed as the place where the misappropria¬ 
tion took place fio the absence of any 
^legation as to any specific place where 
11 occuRed. AIR 1952 Mad 168 (Pr 8) « 
|M2 Cri U Jour 308. (AIR 1942 Cal 675, 

Iti w Mrt e d froiml 

See also Section C79l. 

(7) Where the place ofi offence b 

iBlasm or can be ascertained, the Courts 
^ tiiB filace where the accounts had to 
he rendered wUl have no lurisdictlon to 
SK It. Am 1956 AU 619 (Pr 34) - 

IW Gel 1» tarn 1165 » AIR 1931 Cal 


632 (633) — 32 Cri L Jour 1249 (DB) •« 
AIR 1931 Cal 528 (531) = 59 Cal 92 » 
32 Cri L Jour 1J67 (DB). 

(8) Where a carrier committed a cri¬ 
minal breach of trust ip delivering the 
goods entrusted to him intact, and 
there is no evidence of actual place of 
the offence, the place of deliveir is to 
be presumed as the place where the 
offence took place. AIR 1928 Mad 1136 
(1138) - 62 Mad 61 »= 80 Cri L Jour 
246. (Section 183 is applicable.) 

(9) Where if is uncertain whether the 
offence of embezzlement was committed 
at B or at N, Section 182 applies and 
the Court at N, has jurisdiction to inquire 
Into the offence. AIR 1967 SC 196 
(Pr 9) « 1967 Cri L Jonr 322 (DB). 
(Cri. Revn. No. 209 of 1953- D/- 30-10- 
1953 (Nag), Reversed.) ** 1945 AU L 
Jour 468 (469). 

(10) Sub-section (2) does not In any 
way modify the provisions of Sec. 179. 
AIR 1926 AU 466 (467) ** 27 Cri L Jour 
992. 

(11) As to appCcabillty of Section 179 
to the offences of criminal mlsappropria> 
Hon and breach of trust, see Sec. 179. 


(12) Section 239 extends jurisdiction of 
Court bevond that provided in Sec. 181 
(2). AIR 1969 Raj 266 (270) « 1969 
Raj LW 168 « 1969 Cri LJ 1268. (Pro- 
perty received by R at B — Criminal 
breach of trust in respect of the property 
by R at J — Offence of receiving that 
property as stolen property by V at J — 
As R can he tried at B imder Sec. 181 
(2) and V can be fried with R under Sec¬ 
tion 239, both R and V cap. be tried af 


(13) Representative of organisation 
deputed to go to a place, purchase goods 
and also seU them there — Offence 
under Section 409 aUeged against that 
representative — Court in the place 
where the property should have been 
delivered by the accused has got Jurisdic- 
Gon to try the case. In this case !t is 
the place of location of organisation that 
has jurisdiction to try it. 1969 All Cr R 
101 (105). 

S* Properly sriileh b tbe snbleet ol 
tbe offeree. — (1) It Is only the receipt 
of the property which is the subject of 
Um offence that determines the venue of 
trial. Thus, where A was entrusted with 
a r^way receipt for goods at Pegu '^th 
instmetiona to take delivery of the goods 
at Rangoon and seU the same on the 
complainant's account, hut A sold the 
goods and misappropriated the sale pro¬ 
ceeds, it was held that the property, 
which was the subject of the offence, 
was the sale proceeds and not the rail¬ 
way recript, and that the Pegu Court bad 
no furisdiction fa try the ^ence. AIR 
1917 Low Bur 10 (11) » 18 Cri L Jour 
646 [646). 

(2) Where the accused has received 
several Items of property on various 
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Section 181 — Note 6 (eontd.) 
dates and has suhseouently embezzled 
the entire sum or part thereof, the com* 
plainant and the Court can consolidate 
all the items which the accused has 
received and frame a chaise under Sec¬ 
tion 222 (2) in respect of only one ofi 
fence. The combined effect of Sections 
222 (2) and 181 (2) is that such person 
accused with the offence of criminal 
breach of trust can be tried by a Court 
within the local limits of whose jurisdic¬ 
tion any part of the property which is 
the subject of the offence is received* 
AIR 1932 All 26 (27, 28) « 33 Cri Irf 
Jour 127. 


(3) Trust owning temples in Rajasthan, 
registered and having head office al 
Bombay — Trustee sending money from 
Bombay to accused, managing temples, 
for repairs and renovations — Complaint 
against accused for criminal breach pfi 
trust for unspent amount ^ Bombay 
Court has no jurisdiction. AIR 1962 Bom 
78 (79 to 82) = 1962 (1) Cri LJ 401 * 
63 Bom LR 609. 


6. '‘Received or retained’** — |I) II b 
not necessary tinder sub-section (2) that 
at the time the property is received or 
retained by the accused person, he 
should have a dishonest intention to 
misappropriate it or to commit criminal 
breach of trust with reference thereto. 
It is sufficient if the property, which is 
the subject of the offence, was received 
or retained by the accused At a particular 
place, even though it was received quite 
properly and innocently at that place 
but misappropriated elsewhere* AIR 1954 
All 648 (649) « 1954 Cri L Jour 1356. 

(2) Where a person hired a ^cle for 

six hours at Poona but later on pledged 
the same at Yeola, it was held that 
Poona Court had jurisdiction to try the 
offence. AIR 1927 Bom 38 (39) » 28 

Cri L Jour 44 (DB). 

(3) Where A entrusts to B as his agent 
a certain property to effect a sale of 
it and B sells the property and misappro¬ 
priates the sale proceeds, he can he tried 
at the place where the property was en¬ 
trusted to him by A. AIR 1951 Assam 
131 (136, 137) “ ILR fl952) 4 Assam 49 
t= 62 Cri L Jour 1388 (FB). 

(4) The word "received” in this sub¬ 
section cannot be construed to mean 
"actually received” by the accused. It 
is wide enough to cover a case where 
the receipt is through an agent. AIR 1954 
All 648 (649) « 1954 Cri L Jour 1856. 

(5) Offence of receiving or retaining 
property stolen during a railway journey 

Court within whose local limits the 
property has been so received or retained 
alone can try the said offence. AIR 19M 
Rai 118 (120) * 1964 (1) Cri LJ 700 « 
1963 Raj LW 601. 

(6) Property entrusted to R al place B 
^ R committing criminal breach of trust 
at J » Another person V receiving that 



property as stolen property at J — As 
did not receive or retain the stolen pro^ 

cannot be tried at B. 
AIR 1969 Raj 266 (269) « 1969 Raj LW 
168 = 1969 Cri LJ 1268. 

7. Soh-seetton (S) — Theft — (I) An 
offence of being in possession of stolen 
luoperty can be tried in the place where 
j P*‘op®rty was stolen or where it was 
dishonestly possessed. AIR 1926 All 167 
(168) « 27 Cii L Jour 21 AIR 1934 
All 455 (456) =» 36 Cri L Jour 1092. 

Also see Illustration to Section 180. 

(2) After the amendment of Sec. 410 

of the Penal Code in 1^2, a person can 
be punished in India for being in posses¬ 
sion of stolen property, though the pro¬ 
perty was stolen outside India. (1886) 
10 Bom 186 (188) (DB) •• AIR 1928 

Bom 71 (74, 76) « 27 Cri L Jour 114. 

(3) Where a theft is committed in one 

district in pursuance of conspiracy enter¬ 
ed into in a different dLdrict, the Court 
In the latter district can only the 

offence of criminal conspiracy but* not 
of theft, even though such Court could 
have tried both offences jointly, if the 
theft had been committed within its 
Surisdiction. AIR 1924 Cal 1034 (1035) 

« 26 Cri L Jour 207 (DB). 


(4) Where i:p3perty stolen in one dis¬ 
trict is found in the possession of another 
person in another district, the thief can be 
legally tried in the latter district as the 
latter^s possession is the constructive pos¬ 
session of the thief. 1871 Pun Re (Cr) 
No. 4, p. 5 (5) (DB) •• AIR 1964 Raj 118 
(120) = 1964 (1) Cri LJ 700 1963 Raj 

LW 601. 


8. Snb-sectloii (4) —» Kidnapping and 
abdncUoo. — (1) The offence of kid¬ 
napping from lawful guardianship defin¬ 
ed in Section 361 of Penal Code is not 
a continuing offence and is completed 
as soon as the minor is removed from 
the keeping of the guardian. (1911) 12 
Cri L Jour 633 (633) (DB) (Mad) 

AIR 1931 Lah 63 (54) « 32 Cri L Jour 
615 »• 27 Cal 1041 (1048, 1049) (FB) •« 
AIR 1926 Pat 493 (494) « 27 Cri LJ 
792 (DB) AIR 1931 All 55 (55, 66) = 
82 Cri L Jour 690 ** (1897) 19 All 109 
(110) (DB). 

Also see Section 182. 

(2) As to whether "abduction** Is a 
continuing offence, see Section 182. 

(3) The section expressly provides that 

the offences of kidnapping and abduction 
are triable, either at the place where the 
offence took place or at the place where 
the minor was conveyed, conceided or 
detained. The following cases which 
under the old Code held that the of¬ 
fence of kidnapping ^ould be tried on^ 
in the Court within whose jurisdiction 
the kidnapping took place are not good 
law. (1880) 3 AU 258 (269, 260) 1883 

All WN 164 (164) (DB) 11896) 18 AH 
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18SL Place of inquiry or trial where scene of offence is uncertain or not in 
one district only; or where offence is continuing, or consists of several acts. —> When 
it is imcertain in which of several local areas an offence was committed, or 

where an offence is committed partly in one local area and partly in another, or 
where an offence is a continuing one, and continues to be committed in 
more local areas than one, or 

where it consists of several acts done in different local areas, 

it may be inquired into or tried by a Court having jurisdiction, over any of 
such local areas. 

[1882 — S. 182; 1872 — S, 67; 1861 — S. 29.] 


Section 181 — Note 8 (could.) 

850 (352) (DB) 1883 All WN 67 (67) 
»• 1887 AU WN 139 (139). 

(4) The words “kidnapping or ahduc- 

Gon*' in the section do not include the 
offence of wrongfully concealing or keep¬ 
ing in coz^finement a kidnapped person, 
because the latter is a separate offence 
under Section 368 of the Penal Code. 
AIR 1924 All 454 (455) » 25 Cri L 

Jour 552 •* AIR 1947 Pat 17 (20) =» 25 
Pat 241 « 48 Cri L Jour 189 (DB). 

CSee 1901 Pun Re (Cr) No. 1, p. 1 (3) 
(DB). (Minor kidnapped in native State 
— Accused taking her to another native 
State — On way accused apprehended at 
railway station A in British India — Sub¬ 
section (4) did not give iurisdetion to 
Court A, no consequence having ensued 
in British India within meaning of Sec¬ 
tion 179 and no offence having been 
committed in British territory, there being 
no concealment or detention in British 
India and “conveying” not being sepa¬ 
rate offence, kidnapping being complete 
outside British India.)! 

(5) Where A having knowledge of the 
fact that a girl was abducted by B con¬ 
fines her with a view to sell her, he can 
be tried imder Section 368, Pena) Code, 
in the Court within whose jurisdiction 
the original abduction took place. AIR 
1951 Ajmer 68 (70) *= 52 Cri L Jour 891. 

See Illustration C to Section 180. 

(6) This sub-section refers only to 

cases of kidnapping and abduction but 
does not apply to offences under Chap¬ 
ter XX of the Penal Code, So the of¬ 
fence of enticing away a married woman, 
under Section 498 of the Penal Code, 
does not come within the operation of 
this section and can be tried only at 
the place where the offence was commit¬ 
ted. AIR 1918 Lah 357 (357) 19 Cri 

L Jour 438 •• (1881) 3 AU 251 (2.52, 

253) (DB). 

9. Effect of a trial In a Court contrary 
to the provisions of the section. — (1) 
Where a person is tried in a wrong 
Court, contrary to the provisions of the 
section, it is only an irregularity within 
t^ meaning of Section 531 and the con¬ 
viction will not be set aside unless there 
has been a failure of justice. AIR 1924 
All 454 (455) « 25 Cri L Jour 552 *• 
AIR 1918 Cal 305 (306) 19 Cri L 

Jour 896 (DB) •* (1906) 4 Cri L Jour 


500 (501) = 30 Mad 94 (DB) *♦ AIR 
1931 Rang 164 (168. 169) = 32 Cri L 
Jour 1120 (DB). 

(2) Complaint filed in Court of wrong 
territorial jurisdiction — High Court can 
clothe the Court with jurisdiction: 13 
Cri LJ 85 and 1939 Mad WN 517 and 
AIR 1923 Mad 326 in so far as they 
decide contrary Hdd, not good law. AIR 
1960 Mad 64 (71) = 1960 Cri LJ 242 « 
(1959) 2 Mad LJ 521 (FB). 

SECTION 182 — SYNOPSIS 

1. Scope and applicability. 

2. Uncertainty as to local area In which 

offence is committed. 

3. Offences committed partly lu one 

local area and portly in another. 

4. Continuing offence. 

6. Offences consisting of several acts. 

1. Scope and applicability. (i) Sec¬ 
tion 182 cannot be read as an exception 
to the general rule embodied in Section 
177 and repeated in Section 7 (2) of the 
Criminal Law Amendment Act, 1952. It 
is rather amplification of that rule AIR 
1959 Ker 311 (314) = ILR (1958) Ker 
763 = 1959 Cri LJ 1172. 

(2) Where an offence is committed 

only in one place and there is no ques¬ 
tion of any other local area giving rise 
to jurisdiction, this section has no appU- 
cation. AIR 1952 Sau 35 (37) = 1952 Cri 
LJ 737. (The offence of drinking liquor.) 
*• (1889) 16 Cal 667 •* AIR 1963 Guj 
234 (237, 238) = 1963 (2) Cri LJ 273 = 
(1962) 3 Guj LR 409 (DB). (Offence 

under S. 66 (1) (b), Bombay Prohibition 
Act (25 of 1949) would be complete on 
consumption of liquor. Place of offence 
cannot be uncertain.) 

(3) Section 182 is a specific provision 
and not a general principle of law and 
was supplemental to the third clause of 
Section 181 (2). AIR 1067 SC 196 (1981 
* 1067 Cri LJ 322. 

(4) In the case of a continuing offence, 
though it is beyond doubt that the place 
where the initial offence was committed 
would be a proper place of trial under 
the law, the offence can be tried under 
this section either at such place or at 
any other place where it continues to be 
committed. AIR 1922 Nag 40 (42) « 23 
Cri LJ 210 (DB). 
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Section 182 — Note 1 (contd.) 

(r>) This sectioQ has no application 
where of the local areas in question 
is outside India. AIR 1946 Nag 128 (130) 
= ILR (1945) Nag 130 *• (1889) 16 Cal 
607 (675, 676) (DB) ** (1876) 1 Mad 171 
(I7U 172) (SB) ** (1882) 5 Mad 23 (24, 
25) = 1 Weir I (DB). 

(6) If it is. doubftul whether an offence 
was committed within India, or outside 
India, this section does not apply so as 
to give jurisdiction to Indian Court. AIR 
1923 Lah 487 (487) = 24 Cri LJ 579. 
(Benefit of doubt should be given to the 
accused.) 

(7) Where the offence is a continuing 
offence within the meaning of this sec¬ 
tion and the initial offence was com¬ 
mitted outside India, the fact that the 
offence was continued in India does not 
conler jurisdiction on a Court in India 
to inquire into or try the offence. (1876) 
1 Mad 171 (171. 172) (SB). 

(8) Where an offence is initiated out- 
side India but completed in India, it has 
been held that the offence can be tried 
or inquired into in India. (1912) 13 Cri 
LJ 426 (427, 428. 429) « 36 Bom 624 
(DB). 

(9) In cases coming imder this section, 
the Courts having jurisdiction over the 
several areas in question have concurrent 
jurisdiction. When a question arises as 
to which of tlie Courts ought to try the 
case, it can be decided by the High 
Court under Section 185. (1913) 14 Cri 
LJ 398 (399) (DB) (Cal) •• AIR 1933 
Lah 852 (853, 854) = 35 Cri LJ 171. 

(10) Section 182 relates only to cases 
of offences, that is acts which are 
punishable by law. A case under Section 
145 is not a case relating to an offence. 
Hence, Section 182 does not apply to 
such a case. (1899) 3 Cal WN 148 (160) 
♦* AIR 1914 All 473 (473, 474) “ 15 Cri 
LJ 520. 

(11) The principle underlying this sec¬ 

tion read with Section 185 has been beld 
to apply to a proceeding in relation to 
land or to any other criminal or semi¬ 
criminal proceeding as contemplated 
under Chapter XII provided a bona fide 
dispute with regard to actual jurisdiction 
does arise in any case. (1954) 33 Pat 
927 (937) (DB). (Observations in 3 Cal 

WN 148. held obiteri AIR 1914 All 473, 
DlssOTited from,) 

(12) In a case falling within Section 6 

(1) of the Criminal Law Amendment Act, 
1952, Section 7 (2) of that Act ca^ot be 
read as excluding the application of 
Chapter XV (including Section 180) of 
the Code. AIR 1959 Ker 311 (314)» ILR 
(1958) Ker 763 = 1959 Cri LJ 1172. 

2. Uncertainty as to local area In 
wUeh offence la committed. — (1) A 
person is chained with the offence of 
criminal breach of trust. Though it is 
clear that he must have committed the 
embezzlement either at Calcutta, Burd- 


wan or Murshidabad, it is uncertain at 
which particular place he actually com¬ 
mitted the offence. He may be tried at 
any of these places. 1945 All LJ 468 
(469) ** AIR 1957 SC 196 (199) « 1967 
Cri LJ 322. (Cri. Revn. No. 209 of 1953, 
D/- 30-10-1953 (Nag), Reversed,) AIR 
1918 CaJ 110 (110) = 19 Cri LJ 679 
(DB) ** AIR 1937 Bom 371 (372) = 38 
Cri LJ 977 (DB) *• AIR 1934 All 499 
(605) = 35 Cri LJ 982 (FB) •• AIR 1963 
Guj 234 (237) = 1963 (2) Cri LJ 273 
« (1962) 3 Guj LR 409 (DB). 

(2) Where there is doubt as to whe¬ 
ther the criminal conspiracy was batdbed 
at N or at A, Section 182 applies and N 
Court would have jurisdiction to try all 
the accused persons for criminal conspi¬ 
racy. AIR 1956 Vind Pra 30 (33) » 1956 
Cri LJ 1246. 

(3) This section applies to cases where 

there is no doubt that the occurrence in 
question took place at a particular loca¬ 
lity A, but it is imcertain whether A is 
in district B or C. (1898) 25 Cal 858 

(859, 860) (DB). (Uncertainty as to 

which district the scene of offence be¬ 
longed » Expression *locaI areas’ in¬ 
cludes a ’districF.) •* AIR 1929 Cal 204 
(205) * 30 Cri LJ 401 (DB). 

(4) Where there is a doubt as to whe¬ 
ther an offence is committed at B where 
the accused's act is done, or at Y where 
the consequence of his act ensues, the 
offence can be tried at either place. AIR 
1933 Nag 33 (35) =« 34 Cri LJ 1038. 

3. Offenees committed partly in one 
local area and partly In another. (l) 
A at p posts certain value-payable arti¬ 
cles at the post-office at p to B at h. B 
at h takes delivery of the parcels on 
paying for them, llie parcels on being 
opened are found to contain nothing but 
waste paper. A can be prosecuted for 
cheating at p or h. AIR 1930 Bom 358 
(359, 360) =» 31 Cri LJ 1155 (DB). 

(2) Bag of adultered turmeric sent 

from Bombay to Nasik Offence under 
Section 7 (v) of Prevention of Food 
Adulteration Act (1954) committed partly 
at Bombay and partly at Nasik — Ac¬ 
cused could be tried at either place. AIR 
1966 SC 128 (130) =» 1966 Cri U 106 ==> 
(1966) 2 SeWR 661 68 Bom LR 90. 

(3) A at m deceived by E at c by 

means of certain letters written by E at 
c and received and read by A at m — 
By means of such deception A induced 
to send by insured post certain currency 
notes to E at c was prosecuted for 

cheating under Section 417, I. P. C. — 
Held that the offence was complete at 
m and he could be tried there and that 
even if there was room for a^nnnent 
that the offence was not complete until 
the currency notes reached the addressee, 
the offence could be tried at m under 
S. 182. AIR 1914 All 373 (373, 374) » 15 
Cri LJ 719. 
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SeettoD 182 ^ Note 3 (contd.l 

(4) Life policy effected at G through 
fraud Head office of insurance com* 
pany at G Offence may be tried at 
either place. fl91S> 14 Cri LJ 308 (309) 
(DB) (Cal). 

(5) Accused chained under Sections 

417» 418, Penal Code — Monies received 
from complainant's firm at C and false 
accounts rendered at C — Held that 
Court at C had jurisdiction (1899) 26 

Cal 746 (747) (DB)« 

(6) A defamatory letter is posted at a 
to he read at b. Tlie offence of defama¬ 
tion can he tried at a or b. AIR 1923 
Mad 666 (666) = 24 Cri LJ 309 •• AIR 
1959 Andh Pra 657 (659) » 1959 Cri LJ 
1403. 

[See however AIR 1957 Mad 572 (572) 
*= 1957 Cri Ur 983. (AIR 1923 Mad 666 
and AIR 1924 Mad 340, Doubted.) 

(7) A at c enters into a conspiracy 

with X, Y and Z who are at p for the 
the commission of an offences and the 
further act in pursuance of the conspi¬ 
racy, which is necessary under Section 
107 of the Penal Code to complete the 
offence of abetment by conspiracy is 
committed at p. A can be tried at c or p. 
(1872) 17 Suth WR 15 (16, 17) 9 Ben« 

LR 36 (SB). (Conspiracy.) 

(8) Offence initiated by foreifpier in 
forei^ country, completed in British 
territory — He is, if foxmd ■within Bri¬ 
tish territory, liable to be tried by the 
British Court within whose jurisdiction 
the offence Is committed. (1912) 13 Cri 
LJ 426 (427) » 36 Bom 524 (DB). 

(9) Accused charged under S. 121-A, 
I. P. C., found to have been correspond* 
ine with a conspirator residing at G C 
found to he one of the centres of con¬ 
spiracy Held that Court at C had 
jurisdiction to try accused. AIR 1933 All 
498 (500) = 35 Cri LJ 768. 

[See also AIR 1956 Vindh Pra 30 (33) 
“ 1956 Cri LJ 1246. (Where the allega¬ 
tions made in the challan leave no doubt 
that N was an important centre of the 
conspiracy, the Court at N has jurisdic¬ 
tion to try ail the accused persons for 
the offence under Section 120-B. Penal 
Code.)] 

(10) N sends a false complaint to the 
Inspector-General of Police from h and 
it is received by the addressee at a. N 
is prosecuted for an offence under Sec¬ 
tion 182, Penal Code. N can be tried at 
h or a, as the offence is committed partly 
at h and partly at a. AIR 1936 All 105 
(107) - 37 Cri LJ 157 (DB). 

[But see AIR 1932 Mad 427 (427, 428) 
«• 33 Cri LJ 452 •* AIR 1948 Mad 292 
(293) » ILR (1948) Mad 893 - 49 Cri 
LJ 335J 

(11) Accused at N ordering by letters 
goods from merchants at B and after 
receiving the goods, absconding without 
paying ior them as pronus^ - in his 
letters « Be can be tried at N for 


cheating. AIR 1943 Bom 183 (184) » 44 
Cri LJ 604 (DB). 

(12) Accused 3 and 4 alleged to have 
cheated complainant by giving spurious 
gold pieces in return for money in Dis« 
trict R •— Accused 5 getting amount from 
complainant in District T — T^ansactioni 
though completed only in District R as 
complainant parted with money in T» 
Court at T held had jurisdiction to try 
case. AIR 1940 Mad 649 (649). 

(13) Accused convicted under Section 

32 (4), Companies Act, for default 

punishable imder Section 32 •>« Default 
toking place in Calcutta—^ Accused resid¬ 
ing at Darjeeling and office of company 
situated there Held, that even if that 
was so, the accused was triable in Cal¬ 
cutta. AIR 1917 Cal 2 (2) » 18 Cri LJ 
787 (DB). 

(14) Presidency Magistrate. CalcuRa, 

has jurisdiction to try charge under Sec¬ 
tion 134, Companies Act, even though 
company is situate outside Calcutta as 
office of Registrar with whom bMance 
sheet should be filed is in Calcutta. AIR 
1917 Cal 1 (1) « X8 Cii LJ 787 (788) 

(DB). 

(15) Criminal breach of trust ^ Of¬ 
fence is complete where the dishonest 
misappropriation takes place No part 
of the offence taJces place at the place 
where the loss to the principal occurs in 
conseouence. AIR 1914 All 373 (374) 

16 Cri LJ 719. 

(16) Ihroperty enlnisfed al place B, 
misappropriated at place J ^ Offence 
under Section 411 Penal Code in respect 
of same property at J Receiver cannot 
be prosecuted at B. AIR 1969 Raj 260 
(269) « 1969 Cri LJ 1268 - 1969 Raj 
LW 168. 

(17) A at Surat committing breach of 

trust in respect of a cheoue by cashing N 
at Surat —- Loss in consequence suffered 
by B at Akola ^ Offence not committed 
at Akola » Surat Court alone has jurist 
diction. AIR 1948 Nag 80 (81) ILR 

(1947) Nag 378 49 Cri LJ 121. 

(18) Where the charge mentions only 
one of the two places where the offence 
is committed but the accused has nol 
been misled in his defence, the onussioo 
does not affect the conviction. AIR 1930 
Pat 358 (360) = 37 Cri LJ 862 (DB), 

(19) Goods obtained under actual 
User's licence under Imports and Exports 
(Control) Act 1947 Goods offered for 
sale from Bombay and delivered to pur^ 
chaser at Delhi*~ Agreement to sell being 
completed at Delhi, part of the offence of 
selling in contravention of th& 

was committed at Delhi Under Section 
182 read with Section 177 Delhi Coarf 
has jurisdiction. AIR 1967 Delhi *^88 (01) 

1967 Cri LJ 1300 » 69 Pun LR (D1 

112 . 

(20) Corporation In Madras ~ Pao> 
fortes outside Madras committing defanll 
in making contributions under Section SO 
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SecUon 182 ~ Note 3 (contd.) 
of Employees' State Insurance Act fl948) 
to the Corporation payable at Madras — 
Fact that different parts of the offence 
were committed in a different jurisdic¬ 
tion makes no difference — Chief Presi¬ 
dency Magistrate has territorial jurisdic¬ 
tion to enquire into matter. AIR I960 
Mad 64 (70, 72) = i960 Cri LJ 242 =* 
(1959) 2 Mad LJ 521 (FB). 

(21) See also Ss. 177 and 179 and 
Notes thereon. 

4. Continuing offence. — ( 1 ) Abduc¬ 
tion is a continuing offence and con¬ 
tinues to be committed so long as the 
abducted person is being removed from 
one place to another. AIR 1933 Oudh 45 
(47, 18) «= 34 Cri LJ 220 (DB) •• AIR 
1931 AH 55 (55, 56) = 32 Cri LJ 690 *• 
AIR 1914 All 17 (17) =15 Cri LJ 154. 

1(2) Abettor of offence under Section 
Code which is a continuing 
oflence, can be tried with principal offen¬ 
der at place where principal offence was 
committed. 1962 (2) Cri LJ 712 (714, 715) 
- 64 Pun LR 193. 

(3) It cannot be held as matter of law 
t^t abduction is always a continuing 
offence. The qfucstion has to be decided 
on the facts of each case. So far as the 
original abductor is concerned his offence 
may be said to be a continuing one so 
long as he keeps moving the woman 
from place to place. But where some 
persons join the original abductor later 
On they cannot be joined in the same 
trial unless it can be alleged that the 
offences committed by all the persons 
were in the course of the same transac¬ 
tion. AIR 1947 Pat 17 (19, 23) =- 25 Pat 
241 = 48 Cri LJ 189 (DB). 

(4) Possession of goods with counter* 

feit trade mark for purposes of trade • 
Goods on their way to another destina¬ 
tion where they were to he sold —• Pos¬ 
session of goods at any place on the 
wav is also offence and offence can be 
tried there and not only at the place 
where the goods were ultimately intend¬ 
ed to be sold. (1898) 25 Cal 639 (640. 

641) (DB). 

(5) Rioting — Railway line dividing 
two jurisdictional areas —• Rioters creat¬ 
ing disturbance first on one side and 
after being dispersed, re-assembling and 
causing trouble from the other side — 
Offence held to be continuing one. AIR 
1949 Mad 94 (94) = 50 Cri LJ 106. 

(6) Accused charged with offence of 
abetment of waging war against the 
Queen •— Abetment by aiding by sending 
money from C to P — Sending is con- 
finning offence and can be tried at P 
where th e money is received. (1872) 17 
Suth WR (Cr) 15 (17) = 9 Beng LR 
86 (SB). 

(7) l^ticing and det aining married 
woman •— Offence is a continuing one. 
(1009) 9 Cri LJ 581 (582) a 6 Low Bur 
Bui 17. 


(8) Kidnapping from lawful guardian- 

^ continuing offence. (1023) 
^298) = 24 Cri LJ 921 
(Pesh) •• AIR 1916 All 210 (212) = 17 

93 (94) = 15 Oudh Cas 351 AIR 
1921 Oudh 226 (226) = 23 Cri LJ 58 •• 

456) = 2 Weir 
296 /DB) •• AIR 1931 AU 65 (55) = 32 
1^ o90* 


[See also 3 AU 251 (253) (DB). (An 
under the first part of Section 
498, PcDal Code, is not a continuing of* 

1^28 Bom 530 (530, 631) 
— 30 Cri LJ 54 (DB). (Offence of adul- 
lery is not a continuing offence.)] 

(9) Independently of this eection, the 
offence of kidnapping can, under sub-sec¬ 
tion (4) _ of Section 181, be tried by a 
Court ^ within the local linxits of whose 
jurisdiction the person was Udnapped or 
was conveyed or concealed or detained. 


(10) Theft is not a continuing offeneve 
and does not continue to be committed 
so long as the thief is in possession of 
the stolen goods. (1906) 3 Cri LJ 247 
(248, 249) = 28 AU 372 (DB) •• (1907) 
7 Cri LJ 188 (190) 35 Cal 361 (DB). 


(11) Under Section 181, sub-section (3), 
the offence of theft can be inquired into 
or tried by any Court wi thin whose 
jurisdiction the offence was committed 
or the stolen property was possessed by 
the thief. 


(12) Circmnstances may arise in which 
a conspiracy is a continuing offence 
within the purview of this section, while 
it is in the process of being hatched, and 
^y agreement to participate in the ob¬ 
ject of the conspiracy by each of the 
conspirators whose assistance is subse¬ 
quently invoked does not constitute an 
overt act committed in pursuance of the 
conspiracy but is an integral part of the 
conspiracy itself. AIR 1946 Sind 1 (7) = 
ILR (1945) Kar 275 = 47 Cri LJ 455. 
(Each case must depend on its own 
facts.) 

(13) FaUure to obtain Ucense to con¬ 
tinue a factory by using motor of grea¬ 
ter horse power than the one allowed 
under the previous Ucense or not getting 
the previous Ucense amend^ under Rule 
3 of the Madras Rules framed under the 
Factories Act, 1948, is a specific and 
not a continuing offence. AIR 1958 Mad 
155 (156) = ILR (1958) Mad 321 » 1958 
Cri LJ 624. 


(14) Word ‘enter' in Section 182 
means initial stepping into and includes 
travel within the territory. This offence 
of entering within meaning of Rule 3 of 
the Passport Rules 1950 includes passing 
or travelling through boundaries of India 
to reach Kanpur and is a eontixtmng 
offence within meaning of Section 182. 
Kanpur Court could tty the case. AIR 
1965 AU 158 (159) 1965 fl) Cii LJ 410 

• 1963 AU WR (HC) 57L 
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■i 183. Offence committed on a journey,—An offence committed whilst the of¬ 
fender is in the course of performing a journey or voyage may be inquired into or 
tried by a Court through or into the local limits of whose jurisdiction the oflFender. 
pr the person against whom, or the thing in respect of which, the offence was com¬ 
mitted, passed in the course of that journey or voyage. 

[1882—S, 183; 1872—S. 67, Ulus, (a); 1861—S. 30.] 


Section 182 — Note 4 (contd.) 

(15) Offences under Sections 471 and 
474, Penal Code — Possessing and using 
a forged permit knowing it to be forged 
is a continuing ofTence. AIR 1965 SG 

1921 (1922) = 1965 (2) Cri LJ 822 » 
(1966) 2 SGWR 784. 

(16) Also see S. 181. 

6. Offences consisting of several acts.— 

(1) A at h obtained a false railway 
receipt and sent it through an agent to 
K at b. The agent presented it to K and 
the lattei was thereby deceived and iii- 
duced to part with money. It was held 
that A by taking the railway receipt did 
more than merely prepare for cheating 
K, that he did what was in the circum¬ 
stances an act essential to causing the 
deception and that the Court at h had 
iurisdiction to try him for cheating. AIR 

1922 Nag 40 (41. 42) = 23 Cri LJ 210 
(DB). 

(2) Offence consisting of several acts 

done in different local areas — It may 
be enquired into or tried by a court hav¬ 
ing jurisdiction over any of such local 
areas. AIR 1960 Mad 64 (70) » lOKO 

Cri LJ 242 = (1959) 2 Mad LJ 521 (FB). 

(3) Conspiracy and acts done in pursu¬ 
ance thereof constitute ohe tran.saction 
and com^-within scope of this section. 
Conspiracy may be tried at .any place 
where any of acts in pursuance of the 
conspirdOy are committed. AIR 1962 M-s 
275 (279) = 1962 (2) Cri LJ 765 = 40 
Mys LJ 494 (DB). 

(4) Where the acts'"! alleged do not 
amount to one offence but to several dis¬ 
tinct offences, some of which are com¬ 
mitted outside the jurisdiction, the mcie 
fact that if they had been committed 
within jurisdiction, they could have been 
tried jointly under Section 239, docs not 
make this clause applicable to the case. 
AIR 1924 Cal 1034 (1034, 1035) = 26 Cri 
LJ 207 (DB). 

tSee also AIR 1959 Ker 311 (314) => 
ILR (1958) Ker 763 » 1059 Cri LJ 1172. 
(The fact that several offences can be 
chwged and tried together cannot invest 
thfi Court with territorial jurisdiction 
ymere olberwise it has none. The court 
must hpve ■ territorial jurisdiction to 
try each-, of them.) , . 

(5) ’ Poisaessing' a domiolFe under Section 
4^ (b), BPnib^ Prevention of Hindu 
Bigamous Marriages Act in the State of 
Bjoflttbgy Uaimot be regarded as oPe of 
the several gets constituting the offence 
under Section .-6 of that Act within the 

^ r 
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meaning of Section 182. The criminal act 
is the marriage and not the possession 
of the Bombay Slaio domicile. When 
such a marriage is performed outside the 
Bombay State, no part f-* the offence can 
be said to have taken p!;- c in the Bom¬ 
bay State. AIR 1955 Bor.. 139 (447) * 
ILR (Ite) Bom 1039 = 1955 Cri LJ 
1564 (DB). 

(6) Documents forged in Burma anc 
used in India — Offence under Scctior 
471. Penal Code can be tried bv Cour 
in India. 1960 Ker LT 1350 = 1961 Mad 
LJ (Cr) 114 = 1962 (2) Cri LJ 13S 
(1.35). 

(7) Accused charged imder Section 400, 
Penal Code, with offence of belonging to 
gang of dacoits — Headquarters of gang 
in one district — Each one of the dacoi- 
ties is one of the acts done by the gang 
— Hence commitment and trial in any 
district where a dacoity was committed 
would be covered bv Section 182 AIR 
1961 Pat 260 (264) =» 1961 (1) Cri LJ 
841 = ILR 38 Pat 1251 (DB), 

Section 183 — Note 1 

(1) A, while performing a railway 
journey from Delhi to Bhatinda, com¬ 
mits an offence. In the course of the 
journey the train passes through Feroze- 
pore District. A can be tried for the 
offence in Ferozepore District, AIR 1924 
Lah 351 (351, 352) = 24 Cri LJ 253. 

(2) A, while performing a railway 

journey from Shikarpur to Jacobabad, 
commits an offence at some place be¬ 
tween Sultan Kot and Hamayun. A cab 
be tried for the offence at Jacobabad 
though the Court there has no jurisdic¬ 
tion over the area in which the offence 
was committed. AIR 1925 Sind 177 (177) 
= 25 Cri LJ 439 •« 1882 Rat 181 (181. 

182) (DB). 

CBut see (1863) 1 Mad HCR 193 (196) 
(DB). (Case under Section 35, Act 18 of 
1862).] 

(3) A. while performing his journey 
from Dacca in East Pakistan to Ajmer 
in India drossed the Indian border with¬ 
out a valid permit in order to reach 
Ajmer. A can be tried at Ajmer for an 
offence under Section 3, Influx from 
Pakistan (Control) Act, 1949, though the 
offence Was committed on the Indian 
bordo*. AIR 1952 Ajmer 5 (6) s igs 2 
Cri LJ 151. 

(4) It is necessary, that the parties or 
the subject-matter of the o(rence .should 
have passed through the jurisdiction of 
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184. Offences against Railway, Telegraph, Post-office and Arms Act.'— AH 
offences ag^nst the provisions of any law for the time being in force relating to 
Railways.” Tele^aph.f the Post-officeJ or Arms and Ammum® cn§ ma^ 

ed into or tried in a presidency-town, “f whether the offence is stated to haVe been 
committed within such town or not: i 


Section 183 — Note 1 (contd.) 
the Court proposing to hold the inquiry 
or trial, in the course of the same jour- 
nev or voyage in which the offence was 
committed. Such journev or voyage must 
be continuous from one place to another 
regard being had, for the puipose of 
estimating the continuity, to all the ordi¬ 
nary incidents affecting the journeys or 

vovagp of the particular kind, which 

may be under consideration. fl 874 ) 21 

= >3 Bens LR 

(App) 4 (DB). 


which B was making at the' time of 
committing the offence; (1906) 2 Cri LJ 
4II (412, 413) (DB) (Cal). , ^ 

(9) A committed a theft on a running 
tram by dropping some bales of cloth at 
a place in x district before the other dis¬ 
trict y was reached. There was no evi¬ 
dence to show that A who was a resi¬ 
dent of X district, passed through y dis¬ 
trict. It was held that A could be tried 
in X district and not in y district. 1951 
AH WR (HC) 256 (257); 


(5) The complainant and the accused 
were travelling by the same train from 
Bombay to Calcutta via Allahabad. They 
broke their joumey at Allahabad for a 
day or two and then proceeded to Cal¬ 
cutta. The accused was alleged to have 
crimlna Iv intimidated the complainant 
while they were at Allahabad. The stop¬ 
page at Allahabad was not due to the 
nature of the iourney itself because the 
lourney might have been completed with¬ 
out any appreciable stoppage simply by 

continuing in the train in which thev 
Passengers before they came to 

Alhmabad, It was held that the offence 
could not be tried or inquired into at 
Calrulta. (1874) 21 Suth WR (Cr) C6 

(t^R. 67, 68) = 13 Beng LR (App) 4 

(DH). 

(6) If the halt in tbe course of a jour- 
nev or voyage is incidental to it, the* halt 
dors not affect the continuity of the 
joumey or voyage for the purpose of 
this section. Hence, an offence committed 
during such a halt can be inquired into* 
or tried at the place of destination. 
(1876) 25 Suth WR (Cr) 45 (45) (DB). 

(7) The iourney or voyage referred to 

in this section is the joumey or voyage 
which the offender was performing at 
the time of committing the offence. 
Hence, a Court has no jurisdiction to in¬ 
quire into or try an offence under . this 
section unless the parties or the subicct- 
matter of the offence passed within its 
jurisdiction in the course of the journey 
or voyage, which the offender was mak¬ 
ing at the time of committing the of- 
ence. (1905) 2 Cri LJ 411 (412, 413) 

(DB) (Cal). 

f 

(8) A desiring to go from s to k; pur¬ 
chases a through ticket at s and pro¬ 
ceeds by train from s to g and by stea¬ 
mer from g to k. B makes a voyage "from 
g to k in the same steamer and in the 
course of the voyage he commits an 
olTence against A. B cannot be proceeded 
again.st at s because A did not pass 
through s in the course of the journey 


(10) A, a, resident' ■ of Karachi, Went 
from Karachi to Dacca under a . transit 
permit valid for 15 days and’, later 
arrived at Ajmer without a valid permit. 
A had failed to surrender his transit ,per¬ 
mit at Calcutta befPre entering East 
Pakistan. The Ajmer Court has no juris-* 
diction to try the offence of not surren¬ 
dering the permit as the presence of the 
accused at Ajmer cannot be said to be 
in the course of his joumey to East 
Pakistan during which the offence was 
committed. AIR 1952 Ajmer 5 (5) » 1952 
Cri LJ 161. 

(11) As the £ode extends only to India, 
this section applies only to offences com¬ 
mitted in India. Hence, an offence' com¬ 
mitted outside India in the course of a 
journey cannot be tried or inquired into 
in India although a part of the, journey 
was made in India. AIR 1923 Lah- 487 
(488) = 24 Cri LJ‘579 •* (1882) 5 Mad. 
23 (25) (DB) ** AIR 1928 Mad 1136 
(1137) - 30 Cri LJ 245. 

I 

(12) This section as also Sections 177 
to 181 should be read with section 531. 
ConscquenlW if the offence is tried by a 
Court having no jurisdiction and there 
is no failure of justice, a finding, sen¬ 
tence or order will not be set: aside. 
(1906) 4 Cri LJ 500 (501) == SO Mad 94 
(DB). 

Also see S. 531. **** ■ ' 

' ' 1 / 

(13) As to the offences committed onr 
the high seas, see Notes On Section 188. 

(14) Offence of receiving or r^lainthg 

property stolen during a railway journey 
— Magistrate who is enabled to try of¬ 
fence of theft committed during railway 
joumey. Under Section 183 cannot “ tir 
such an offence — Section 183 does not 
control Sections 180 (by and 181 (3)!* 

AIR 1964 Raj 118 (119, 120) = 1964 U) 
Cri LJ 700 = 1963 Raj LW 601H ► 

‘‘It;.. f.nffl 

fl5) Section (183 does not' control Sec- 
tion 180 (b) or 181 (3). AIR 1964 Raj 
118 (119, 120) = 1964 (1) .Cri LJ 700 « 
1963 Raj LW 601. 

. iT .io'’t 
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Provided that the offender and aP the witnesses necessary for his prosdCdtIo& 
are to be found within such town. 

[1882 — S. 184; 1872 and 1861 — Nil.] 

[•] See the Indian Railways Act, 1890 (IX of 1890), Chap. 'IX (Sr,. 87 134), the 

Railway Companies (Emergency Provisions) Act, 1951 (LI of 1951), Section 9, the 
Railway Protection Force Act, 1957 (XXIII of 1957), Section 17. 

[t] See the Indian ‘ Telegraph Act, 1885 (XIII of 1885), Part IV (Sections 20-32) tha 
Telegraph Wires (Unlawful Possession) Act, 1950 (LXXIV of 1950), Secs. 5» 6 
and 7. 


[J] See the Indian Post-Office Act, 1898 (VI of 1898), Chap. X (Secs. 49-72). 


[§] See , the Arms Act, 1959 (LIV of 1959), Chap. V (Ss. 25-33). . 

[•f] For definition of presidency town, see General Clauses Act, 1897 (X of 1897) 
S. 3 (44). 

STATE AMENDMENT 

Gujarat 


In its application to the City of Ahmedabad, in the Code of Criminal Procedure, 
1898, for the words “presidency-town" wherever occurring, substitute the words “City of 
Ahmedabad”. — Guj. Act XIX of 1961, Section 15. (4-11-1961.) 
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*[185. High Court to decide, in case of doubt, district where inquiry or trial 
shall take place. — (1) Whenever a question arises as to which of two or more 
Courts subordinate to the same High Court ought to inquire into or try any 
offence, it shall be decided by that High Court, 


SECTION 186 — SYNOPSIS 

1. Scope and applicability. 

2. Sub-section (1) — Courts subordi¬ 

nate to the same High Court — 
Qnesllon as to which Court should 
dispose of case. 

3. Sub-section (2) — Case where same 

offence Is taken cognizance of by 
two different Courts subordinate to 
different High Courts. 

1. Scope and applicability. — (1) 
Where two Courts have coricurrent juris¬ 
diction to try a case, the mere fact that 
one* of them has taken cognizance of the 
offence does not ' preclude the . other 
Court from ' taking cognizance of the 
same oiTence. In such’ cases, the High 
Court might interfere under the provi¬ 
sions of this' section to declare in which 
of the two Courts the proceedings should 
be continued. AIR 1933 Lah 852 (853) = 
35 Cri LJ 171. 

(2) The section applies only to cases 
of offenbes. Hence, it does not apply to 
a proceeding under Chapter XII. AIR 
1914 All 473 (473, 474) = 15 Cri LJ 520. 

EBuf see (1954) 38 Pat 927 (938, 939) 
(DB). (AIR 1914 All 473 = 15 Cri LJ 
620, Difsented from.)] 

'(6)i See also Ss. 526 and 527. 

'fik’SobLleetlon ' (1) — Courts siibordl- 
Bale to jthe aaiue l^b Court — Question 
W'to whlch'iCOfifft a&uld dt^ose of 'casei. 
»— (tj;.)' The ■'section'iapplibs notw’itbstand- 
tag/ there'is no ’doidit'"raided-as to 'the 
jarisdidlffin -of dUIhreAt ’Courts,’'but only 
as to the greater conventeilee' and desiira- 
biljty if. of inquiring AnXo or. trying-'a case 
Iqi one Court I or another. ? > See > AIR 1917 


Cal 137 (141) = 18 Cri L Jour 81 (82. 
88, 9.*). 94) (FB). (Overruling AIR 1914 

Cal 386 = 15 Cri L Jour 48.) •• AIP. 
1918 Mad 1183 (1184) = 18 Cri L Jour 
148 (150) (DB) •* AIR 1917 Lah 237 
(241) = 18 Cri L Jour 514 (618). 

(2) The Jurisdictiop which the High 
Court exercises under this sub-sectiou is 
one of very great responsibility. ; There¬ 
fore. in making a reference under this 
sub-section to the High Court proper steps 
should be taken to supply to the High 
Court with at least all the available oifi- 
cial records and authentic materials on 
the point so as to facilitate the work of 
the High Court in coming to a right deci¬ 
sion on the point. AIR 1952 Cal 563 
(664) = 1952 Cri L Jour 1253 (DB). 


(3) Provisions of Section 185 (1) do 

not fetter in any way discretion of the 
High Court for deciding as to in which 
of the two or more courts, subordinate 
to the same High Court, the enquiry or 
trial shall proceed. AIR 1970 Cal 81 (83^ 
= 1970 Cri LJ 208.'_ * • 


(4) In exercising the discretion under 
Section 185 (1), the factum’ of earlier 
commencement, convenience of the par¬ 
ties, nature of the case and facts there¬ 
of may be taken intoi consideration. ’ In¬ 
convenience tq the ^cu^qd and npt to 
the complainant ha^ to,, be considered. 
AIR 1970 CaljrSl (84) 1970t Cri LJ 

208 .:*- ’ T. I / , . .••iji 

r.a. SubUiectiPli (flV ~ Cag«rw*hMe sAmh 
onknda Is fakfen/I^giltkanee‘ of ' tw4 
dlRdretat 'Courts ' a'ubdrillitale lo dlffcn^Pt 
High Courts. — (1) Where only qfii) 
Court' has taken cognizance iqf ; /an e< of¬ 
fence, .the High Court has no JuKisdicUon 
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(2) Where two or more Courts not suWdinate to the same High Court 

have taken co^izance of the same offence, the High Court within the local limib 

ot whose appellate criminal jurisdiction the proceedings were first commenced ma\ 

direct the trial of such offender to be held in any Court subordinate to it, anc 

It It so decides all other proceedings against such person in respect of suci 

rffence shall be discontinued. If such High Court, upon the matter having beei 

brought to Its notice, does not so decide, any other High Court, within the loca 

limits of whose appellate criminal jurisdiction such proceedings are pending ma> 

give a like direction, and upon its so doing all other such proceedings shall he 
discontinued.] 

[1882—S. 185; 1872—S. 69; 1861—S. 34.] 

[“] This section was substituted for the original secKon by the Code of Criminal Proce¬ 
dure (Amendment) Act, 1923 (XVIII of 1923), Section 43. 


186. Power to issue summons or warrant for offence committed beyond local 
urisdiction. Magistrate’s procedure on arrest — (1) When a Presidency Magis- 
rate, a District Magistrate, a Sub-Divisional Magistrate, or, if he is- specially em¬ 
powered in this behalf by the ® [State Government], a Magistrate of the ffrst 
dass, sees reason to believe that any person within the local limits of his jurisdiction 
las committed without such limits (whether within or without f[India]) an offence 
A^hich cannot, urtder the provisions of Sections 177 to 184 (both inclusive), or any 
pther law for the time being in force, be inquired into or tried within such local 
limits, but is under some law for the time being in force triable in t[India], such 


Section 185 — Note 3 (contd.) 
to inlerfere under sub-section. AIR 1933 
Oudh 45 (48) = 34 Cri LJ 220 (DB). 

(2) In the following case, the High 
Court refused -to interfere at an inter¬ 
locutory stage and held that it was 
desirable that a case pending in a Court 
subordinate to it should be proceeded 
with as it dealt with every offence said 
to have be6n committed in the entire 
transaction. 1951 RD (HC) 48 (61). 

(3> Theft in Assam — Stolen articles 
recovered from accused in Punjab — 
Case under Section 380, Penal Code 
registered and investigation started in 
Assam — Subsequently case under Sec¬ 
tion 411, Penal Code, started in Punjab 
— Trial under Section 380. Penal Code, 
should get priority — Trial under Sec¬ 
tion 411, Penal Code had no independent 
existence. AIR 1959 Assam 20 (Prs 4, 5) 
= 1959 Cri LJ 169. 

f 

(4) The principle of earlier commence¬ 
ment in Section 185 (2) is enioined to 
eliminate possible confusion and conflict, 
irrespective of any ground of general in¬ 
convenience or any other sufTicient rea¬ 
son. AIR 1970 Cal 81 (83) = 1970 Cri LJ 
208. 

Section 186 — Note 1 

(1) In order that this section may ap¬ 
ply the Magistrate must have reason to 
believe that an offence has been com¬ 
mitted outside the local limits of his 
iurisdiction, whether within or without 
India. Altl 1923 Cal 401’ (401, 402) » 25 
Cri LJ 184 (DB) •* AIR 1968 Cal 220 
(226) = 71 Cal WN 508 = 1968 Cri LJ 
604. 

(2) Where an offence is triable withiii 
the local limits of the Magistrate's juris¬ 


diction. though committed outside such 
limits, this section does not apply. See 
1875 Rat 97 (98) (DB). (Case imder the 
Code of 1872.) 

(3) The powers conferred bv this sec¬ 
tion are conferred only on certain speci¬ 
fied Magistrates and not on all Magis¬ 
trates. See 1896 Rat 849 (849) (DB). 

(4) Section 186 does not override the 
provisions of Sections 75 to 86 which 
deal with the execution of warrants of 
arrest. AIR 1940 Bom 397'' (398) = 42 
Cri LJ 205. 

(5) Chief Presidency Magistrate, Cal¬ 
cutta merely forwarding a warrant for 
arrest sent to him by City Magistrate. 
Shrinagar, for execution to Commissioner 
of Police Calcutta as accused was not 
residing within local limits of his juris¬ 
diction — Section 186 does not. apply. 
AIR 1955 Cal 277 (278) = 1955 Clri LJ 
791 (DB). 

(6) It is not necessary 4hat a Magis¬ 
trate issuing a warrant under this section 
should be present within the local limits 
of his jurisdiction at the time of issuing 
it. It is enough that at such time the of¬ 
fender is found within such limits though 
the Magistrate himself is outside such 
limits. (1876) 1 Bom 340 (341) (DB). 

[See however (1910) 11 Cri LJ 570 
(571) = 1910 Pun Re (Cr) No. 23 (DB). 
(Search warrant signed by the 'Magistrate 
at a place outside his jurisdiction is 
illegal— Magistrate holding powers with* 
in certain local limits cannot exercise 
those powers from a> place beyond such 
local limits — (1876) 1 Bom 1 340, Dis¬ 
tinguished and Explained.)j 

(7) When the facts of a case fall 
within this section not only can the 
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Magistrate may inquire into the offence as if it had been committed within such 
local limits and compel such person in manner hereinbefore provided to appear 
before him and send such person to the Magistrate having jurisdiction to inquire into 
or try such offence, or, if such offence is bailable, take a bond with or without 
sureties for his appearance before such Magistrate. 

(2) When there are more Magistrates than one having such jurisdiction and 
the Magistrate acting under this section cannot satisfy himself as to the Magis¬ 
trate to or before whom such person should be sent or bound to appear, the case 
shall be reported for the orders ^ the High Court. 

[1882—S. 186; 1872—Ss. 157, 174; 1861—Ss. 74, 88.] 

[•] Substituted for ‘Provincial Government’ by A. L. O., 1950, 

(IJ Substituted for “the States”, by the Code of CrimiDal Procedure (Amendment) Act, 
1951 (I of 1951), Section 2 (1-4-1951). 

STATE AMENDMENTS 

Gujarat 

In its application to the State of Gujarat, the amendment made in Section 186 is 
the same as that made in Maharashtra. — See Cent. Act XI of 1960, Section 87. 

ij 

Note.—Magistrates appointed for the City of Ahmedabad, have the powers and exer- 
, cise the jurisdiction of a Presidency Magistrate. — See Guj. Act XIX of 1961, 
Section 14 (3) (4-11-1961). 

Maharashtra 

(1) In its application to the State of Maharashtra, in s»ib-section (1) of Section 186 
fofj the words “a District Magistrate, a Sub-Divisional Magistrate, or, if he is .spec i.illy 
empowered in this behalf by the State Government, a Magistrate of the first class” 
substitute the words “or a Magistrate of the first class specially empowered in h^’half 
by the State Government in consultation with the High Court." — Bom. Act XXIIX of 
1951, 'SecHon 2 and Schedule. (1-7-1953). 

(2) After the reorganization of the State of Bombay in 1956, the amendment made 
in Section 186 by the above-mentioned Bom. Act is extended to the newly added arras 
of Hyderabad, Kutch and Saurashtra and the region of Vidarbba as from 1-9-1959 by 
Bom. Act XCVII of 1958. 


Mysore 

In its application to the State of Mysore, in sub-sec. (1) of S. 186, for the words “a 
Presidency Magistrate, a District Magistrate, a Sub-divisional Magistrate or if he is specially 
empowered in this behalf by the State Government, a Magistrate of the first class” substitute 
the words “a Judicial Magistrate”. — Mys. Act XIII of 1965, Sec. 32 (1-10-1965). 


Punjab, Haryana and Chandigarh 

In its application to the States of Punjab and Haryana and Union territory of Chr.ndi- 
garh, in sub-section (1) of Section 186, for the words “a Presidency Magistrate, a District 
Magistrate, a Sub-divisonal Magistrate or, if he is specially empowered in this behalf 
by the State Government a Magistrate of the first class,” substitute the words, “a District 
Magistrate, a Chief Ju<^al Magistrate, a Sub-divisional Magistrate, or, If he is specjally 
empowered in this behalf by the State Government or the High Court, as the case may 
be, an Executive or a Judicial Magistrate of the first class.” — Punj. Act XXV of 1984, 
Section 2 and Schedule Pt 1, Item (43) (2-10-1964) and Act 31 of 1966, Sections 20 and 88 
(1-11-1966). 


Seeltou 186 — Note 1 (contd.J 
Magistrate follow the procedure laid 
down therein but also (he High Court 
tmder clause 29 of the l^etters 
^tent (Madras), direct a Magistrate to 
bpW a prelimuiarv inooirv and commit 
the case 


character; and ordinarilv the Magistrate 
must be allowed to follow the procedure 
laid down in this section. (1901) 2 Weir 
14G (146, 147) (DB). 

(8) Warrant of arrest against fugitive 
offender living outside Imna — Warrant 
sent dire<;tly to Govemmentr-Oi India for 


preljn^ary ingoirv 

, . to. the sc&sions if a prima fa^ic ;- - --- 

ts made out. But the High Coiirf extradition pf offende*’ , is not 

will Hoi «ialcc '%uc:h 'rth' V.rder unless the'" prnh^^r ihm valid. AIR ’ jfeBS Cal. 220 (228) 
case is ■ of an extremely exceplioual 71 Cal WN 608 4966 CrfLl' M4,- 
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Bajasthan . ^ 

Aba area. — In its application to the Abu area of the State of Rajasthan, the amend¬ 
ment made in Section 186 is the same as that made in (1) of Maharashtra. — See Cent. 
Act XXXVII of 1956, Section 119 (1-11-1956). 

I I 

y 

Union territories (except Chandigarh) 


In its application to the Union territories, in sub-section (1) of Section 186, for the 
words “a Presidency Magistrate, a District Magistrate, a Sub-divisional Magistrate, or. if 
he IS specially empowered in this behalf by the State Government, a Magistrate of the 
first class”, substitute the words “a District Magistrate, a Sub-divisional, or, if he 
is specially empowered in this behalf by the State Government, an Executive Magistrate 
of the first clasB, or, if he is specially empowered in this behalf by the State Government, 
in consultation with the High Court, a Judicial Magistrate of the first class'*. — Act 19 of 
1969, Section and Schedule, Item 45. (In Delhi, on 2-10-1969.) 

West Bengal 

In its application to the State of West Bengal, in sub-secKon (1) of Section 186^ 
for the words beginning with ‘a District Magistrate' and ending with 'a Magis. 
trate of the first class', substitute the words *'Sub-divisional Judicial Magistrate, or, if 
he is specially empowered in this behalf by the State Government, in cons’ultation with 
the High Court, a Judicial Magistrate of the first class'*. W. B. Act 8 of 1970, Sec¬ 
tion 2 and Schedule, Item 63. 

' m 

♦ 

187. Procedure where warrant issued by subordinate Magistrate. —— (1) If the 
person has been arrested under a warrant issued under Section 186 by a Magistrate, 
otlier than a Presidency Magistrate or District Magistrate, such Magistrate shall 
send the person arrested to the District or Sub-Divisional Magistrate to whom he 
is subordinate, unless the Magistrate having jurisdiction to inquire into or try such 
offence issues his warrant for the arrest of such person, in which case the person 
arrested shall be delivered to the police-officer executing such warrant or shall 
be sent to the Magistrate by whom such warrant was issued: 

(2) If the offence which the person arrested is alleged or suspected to have 
committed is one which may be inquired into or tried by any Criminal Court in 
the same district other than that of the Magistrate acting under Section 186, such 
Magistrate shall send such person to such Court. ;*■ 

[1882—S. 187; 1872—S, 175; 1861—S. 89.] 


STATE AMENDMENTS 

Gujarat 

In its application to the State of Gujarat, the amendment made in Section 187 is 
the same as that made in Maharashtra — See Cent. Act XI of 1960, Section 87. 

Magistrates in the City of Ahmedabad exercise the jurisdiction have the powers of a 
Presidency Magistrate. — See Guj. Act XIX of 1961, Section Ta (3). 

Maharashtra 

(1) In its application to the State of Maharashtra, in sub-section (1) of Section 187, 
for the words ‘V a Magistrate other than a Presidency Magistrate or District Magistrate] 
such Magistrate shall send the person arrested to the District or Sub-divisional Magis¬ 
trate” substitute the words “the Magistrate issuing the warrant shall send the person 

arrested to the Sessions Judge”. — Bombay Act XXIII of 1951, Section 2 and Schedule 

(1-7-1953)., ^ 

% 

(2) After the reorganisaHon of the State of Bombay in 1956, the amendment made 
in Section 187 by the above mentioned Bombay Act is extended. to the newly added 

areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1.9-1959 
by Bom.,Act XqVII of 1958. 


/ 
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' In Its application to the State, of Mysore, in sub-section (1) of Section 187, for 
die wordis *‘by a Magistrate other than a Presidency Magistrate or District Magistrals, 
sudi Ma^trate shall send the person arrested to the District or Sub-divisional Magistrate** 
subkitute the words “the Magistrate issuing the warrant shall send the peron arrested to 
the Sessions judge". — Mys. Act XIII of 1965, Section 33 (1-10-1965). 

Punjab, Haryana and Chandigarh 

In' its application to the States of Punjab and Haryana and the Union territory of 
Chandigarh, in sub-section (1) of Section 187, for the words "a Presidency Magistrate oi 
District Magistrate, such Magistrate shall send the person arrested to the District oi 
Sub-divisional Magistrate", substitute the words, “a District Magistrate or Chief Judicial 
Magistrate, such Magistrate shall send the person arrested to the District or Sub-divisional 
Magistrate, or, as the case may be, to the Chief Judicial Magistrate". — Punj. Act XXV 
of 1964, Section 2 and Schedule, Pt. I, Item (44) (2-10-1964) and Act 31 of 1966, Sec. 
tions 29 and 88 (1-11-1966). 

Raji^an 

Abu area. — In its application to the Abu area of the State of Rajas^an, the 
amendment made in Section 187 is the same as that made in (1) of Maharashtra. — 
§ee Cent. Act XXXVII of 1956, Section 119. (1-11-1956). 

Union territories (except Chandigarh) 

% 

In its application to the Union territories, in sub-section (1) of Section 187, for 
the words “a Presidency Magistrate or District Magistrate, such Magistrate shall send 
the person arrested to the District or Sub-divisional Magistrate”, substitute the words 
District Magistrate or Chief Judicial Magistrate','such Magistrate shall rpcnd the person 
arrested to the District or Sub-divisional Magistrate, or as the case may be to the Chief 
Judicial Mi^gislrate”. — Act 19 of 1969, Section 3 and Schedule, Item 46. (In Delhi 
on 2rl0-1969). 

West Bengal 

In Its application, to the State of West Bengal in Sub-section (1) of Section 187, 
for words “IjUstrict Magistrate, such Magistrate shall send the person arrested to 
&e District or Sub-divisional Magistrate", substitute the words, “Sub-divisional Judicial 
Magistrate, such Magistrate shall send the person arrested to the Sub-divisional Judicial 
Magistrate". W. B. Act 8 of 1970, Section 2 and Schedule, Item 64. 

i4 ' * 

f. \ 

188. Liability of Indian citizens for offences committed out of tn^a. —;.,*[Whea 
an offence; is committed by— 

(a) any citizen of Iridia in any place without and beyond India; or 

(b) ^y person’ on any' ship or aircraft registered in India, wherever it may 

be]; 

n ‘ i . ‘ 

he be dealt with in respect of such offence as if it had been committed at any 
within fjjndia] at )%{hich he may be found: 


SECTION 188 — SYNOPSIS 

h ' <7- 

Scope and anpllcabUlty^. ' 

isg. S'ee’S. 1 i i" •• 

of ooe' 8fa(e 

... ad^elf coniml^dn ,,pl 

Effect - .See ‘S, '177. 
of eltizena tnto for 

olfencea eommilted oatalde India* 

MABitaBtt* oloAUte.b Ogvcmweiit 
BMlfo nr I .-‘in'yM . il in v.il 


7* Offenoes conunltfHl dn tbd btctt 
aeas. • “ 

I ’ I I . ,. ^ 

ft; Qilencea under the Child iiMarriage 
:.. iBestraInt Act« '19 of 1029b > 

' 1 . Scope and appllc^lUty^ — (;!) Thia 
section proVfdes^ for the extra-territorial 
jurj^ction of the Concts in India Mn' cer¬ 
tain, cases.. -It deals .with-.,procedure 'only 
and'.has its counterpart iSO far asr the 
substantive. lW;<tl concerned itl.iSeotidn 4 


Rnlilteahf A«enl ^'OiTt Pf the Penal <'6pde. AIRi 103f_ Booif. 497; 

R^hMtt. o| 


f.«?, 4381 =Fr37 Crr LJ 2Wf(DB) ^ AU» 
lOM Ma4 SI!', »:<}1 Cci u 
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Political Agents to certify fitness of inquiry into charge.—Provided that tEnot 
withstanding anything in any of the precedmg sections of this chapter] no charge 
as to any such offence shall be inquired into in f [India] unless the Politicai Agent 
if there is one, for the territory in which the offence is alleged to have been 
committed, certifies that, in his opinion, the charge ought to be inquired into rin 
Tllndia]; and, where there is no Political. Agent, the sanction of the .§[State (?Oyr 
eminent] shall be required: 

Provided, also, that any proceedings taken against any person under this sec¬ 
tion which would be a bar to subsequent proceedings against such person for the 
same offence if such offence had been committed in t[India] shall be a bar to fur¬ 
ther proceedings against him under * tithe Indian Extradition Act, 1903], in respect 
the same offence®! in any territory beyond the limits of f[India]. 

[1882—S. 188; 1872 and 1861—NU.] 

[•] Substituted for certain words, by A. L. O., 1950. 

It] Substituted for the States , by the Code of Criminal Procedure (Amendment) Act, 
1951 (I of 1951), Section 2 (1^-1951). 

(!] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVtti of 
1923), Section 44. 

!§] Substituted for ‘Provincial Government’ by A. L. O., 1950. 

["tj Substituted by Act 10 of 1927. However, the said Act of 1903 has now heeh 
repealed and replaced by the Extradition Act, 1962 (XXXIV of 1962), (1-1-1963)., 

For rule against ‘double jeopardy, see Article 20 (2) of the ConstituUon of 

1933 Mad 461 (461) = 34 Cri LJ 645 
AIR 1933 All 498 (500) 35 Cri LJ 768 

•• (1906) 3 Cri LJ 247 (248. 249) = 28 
All 372 (DB)' (1895) 19 Bom 105 (109) 

(DB). 

[See also AIRi* 1938 Mad 858' (861) » 
40 Cri LJ 355.] 

(7) Offences committed outside India 

by persons or in places not covered by 
the section cannot be tried, in India 
under tfie section. (18971, 25 Cal 20i (30) 
= 24 Ind App 137 = 'W97 Pup Rfe No. 
6 (PC) •• AIR 1927 All 80 (81) «« 67 Cri 
LJ 991 *• AIR 1914 Cal 726 (726, 726) 

= 15 Cri LJ 637 (DB) •* (1967) , 3 Mad 
HCR 354 (362) (SB) *• AIR 1933 Sind 

333 (334, 335) = 35 Cri LJ 585 (DB). 

* . - 1 * 

(8) Where an objection is raised as to 

the jurisdiction of the Court on the 
ground that the offence was committed 
outside India, the question must be in¬ 
vestigated by the Cburt and a decision 
arrived at on the facts. (1968) 9 Suth 

WR (Cr) 29 (29) (DB). 

(9) 'As to submission to .jurisdiction, 
see the following case. (1882) 6 Bom 622 

(DB). 

(10) Where an offence is committed 
within India it can, under Section 177 
and the general principle be triad ..in 
India notwithstanding, that the. ^.pfiiender 
is a foreigner. (1936) 37 Cxi ■ 

(DB) (CaJ) •• 1894 Re TcSL No- 3® 
p. 100 (1(11) (DB) ** (1886) 10 Bom 186 

.... Sf 

(11) Though section 
Courts in India to try offences cOm- 
mitted ontside tedia in'the* ealhi'*' 
fied 'therein. It* do^ ftol* aflect'Mhe' liabi¬ 
lity of the offender in such ucastff- to be 


Section 188 — Note 1 (contd.) 

(2) Under Section 4, I. P. C. and this 
section the Courts' in India are empower¬ 
ed to deal with ‘ offences alleged to be 
committed outside India. AIR 1952 Punj 
178 (179) = ILR (1952) Punj 326 = 
19.">2 Cri LJ 744 *• AIR 1955 SC 38 (38) 

= 1956 SCR 697 = 1956 Cri LJ 162. 

(3) The section provides that the offen¬ 

der can be dealt with in respect of the 
offence as if it was committed at any 
place in India at which he may be 
found. See AIR 1951 Vind Pra 17 (33) - 
52 Cri LJ 561. .> 

(4) The rule enunciated in this section ‘ 

is based on the principle that qua citi¬ 
zens the jurisdiction of Courts is not ^ 
lo.st by reason of the venue of the of- 
ence. AIR 1956 SC 36 (38) »= 1956 Cri 
LJ 162 => 19^6 SCR 697. ''v 

(5) The section imposes as a condition 
for the trial of an offender under it that 
the certificate of the Political Agent for 
the area in which the offence was com¬ 
mitted, or, where there is no Political 
Agent, the sanction of the State Govern¬ 
ment should be obtained. The object of 
such a provision is to prevent the ac¬ 
cused being tried over again for the same 
offence in tWo different’places. AIR 1984 
Sind 96 (99)’'= 36 Cri LJ 240 (DB) •• 
AIR 1952 Punj 178 (179) « ILR (1952) 
Punj 326 = 1952 Cri LJ ,744. 

(6) Where an offence is committed 

within India, the mere fact that it is c<on- 
Qected with other criminal acts done 
Outside India does not make the- iection 
applicable. AIR 1932 Gal' 465 (467) 39 

Cri LJ 267 (DB) *♦ AIR 1933 Lah 977 
(984)JW 35 Cri LJ 322 > (DB) AIR 
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. Section 188 ~~ Note 1 (contd.) 
dealt with I in the cotmtrr wherein the 
onence was committed. (1910) 11 Grl LJ 
390 (391) » 1910 Pun Re (Cr) No. 14 
(DP). 

(12)- A judfsment of acquittal or convic¬ 
tion passed by a foreign Court in such a 
case will be a bar to proceedings being 
started against the alleged offender under 
this section in India. AIR 1924 Lah 238 
(239) = 24 Cri LJ 716. 

(id) See also the following case. AIR 
1958 SC 804 (Pr 24) 1963 SCR 1188 » 

1968 Crl LJ 1480. 


Extradition. — (14) Where a person 
commits an olTence outside India and is 
later on found in India, there are two 
courses open. He can be tried in India 
under this section if the case falls within 
its purview. Or, he can be arrested and 
sent to the place where he committed the 
offence to take his trial there. This is 
called extradition. As to the rules and 
principles governing the subject of extra, 
dition see inter alia the Indian Extradi* 
tion Act (15 of 1903), and the undermen¬ 
tioned cases. (1906) 4 Cri LJ 49 (52) 

(DB) •* 1878 Pun Re (Cr) No. 14 p. 16 
(17) (DB) *• AIR 1920 Cal 636 (638) = 
20 Cri LJ 739 (DB). 

(15) Under ■ the second proviso, extra¬ 
dition proceedings will be barred if the 
offender has been tried in India for the 
same offence. See AIR 1952 Punj 178 
(179) = *ILR (1952) Punj 326= 1962 Cri 
LJ 744. 

*. “India.’* — Sed Section 1. 

8. Transfer of territory-from one, State 
to another* after commission of offence 
— Effect. — See Section 177. 


4. Liability of citizens of India for 
affenees committed outside India. — (1) 
Tbe section, enables an Indian Court to 

trM- sn offence- committed abroad bv an 
Indian;, citizen. But the accused must 
have been an Indian citizen at the time 
when he committed the pffcnce. Where 
at that^ time be was not an Indian Citizen 
but piigrated subsequently to India and 
became an Indian citizen the secli^, will 
not Mply. AIR 1952 Puni 178 (179) = 
ILR T196^ Punj 326 = 1952 Cri L Jour 

744^ ** AIR 1965 SC 36 (38, 41) = 1055 

Cri h Jour 162 1966 SCR 697. 

(2) Wh^rc .persons who were British 
mdian ,su)>jects -and after the partition 
became subjects of tjhe; Indian pominion, 
coinii^t.,jan. offe^e at a- place without and 
A^ond the Hindis of the Provinces but 
^hich. place.;was according to agreement, 
'wh India ‘ and the foreign Country 
wnioUtoced by Indian Government the 
Courts in India have jurisdiction to try 
offence as if it had been committed 
, J|ie .Provinces of India. AIR'1954 

r 

■ 




1954* Cri'L Jour 302 = 
rlT^unj 64j9 .(DB).i r 

a committed by.jJndinn- citb 
Jb ipaman — tCompJaint died 
lQoiW5hi on .A^llrl96».q—^Ac¬ 



cused appearing in Court on process 
issued — Bombay Court had jurisdiction 
to try the case under this section. AIR 
1964 Bom 264 (266) = 66 Bom LR 225 
= 1964 (2) Cri LJ 533. 

(4) Accused charged for cheating in 
1942 — Misrepresentation made at Simla 
and - accused'was paid money at Lahore 
at his request — Mere posting of cheque 
at Kolhapur (then a Native State) held 
could not be considered as delivery of 
the cheque to the accused at Kolhapur — 
No part of offence of cheating was com¬ 
mitted outside British India — Sec. 188 
did not apply. AIR 1960 SC 266 (270, 
271) = I960 Crl LJ 410 = (1960) 2 SCR 
89 := 1060 SCJ 863. 

5. "At which be may be found". — 

(1) The expression is not restricted to 
cases where a person can be said to be 
“discovered" in India. It includes cases 
where the accused is brought by the 
police to a place in India from a plar* 
outside. AIR 1936 Nag 152 (153) = 37 
Cri LJ 979 ** (1882) 6 Bom 622 (625). 

(2) The illegality of the arrest under 
which the accused is brought into India 
from a foreign place doe.s not alTcrt 
the jurisdiction of Indian Courts uiulei 
thi.s section. (1911) 12 Cri L Jour 350 
(357. 358) = 35 Bom 225 (SB) *• AIP 
1948 Nag 251 (252) = ILR (1948) Nat 
334 = 49 Cri L Jour 376. 

(3) “Found” means found by th» 
Court at the lime when the matici 
c<)me.s up for trial. Any Court which 
is otherwise competent to try the offenc< 
can take seisin the moment the accusec 
appears before it. AIR. 1948 Nag 251 
(252) = ILR (1948) Nag 334 = 49 Cr. 
L Jour 376. 

(4) Accused appearing in Court on pro¬ 

cess being issued to him — Accused 
must be said to be 'found’ within - the 
meaning of Section 188. AIR 1964 Bom 
264 (267) = 66 Bom tR 225 = ILR 

(1964) Bom 471 == 1964 Mah LJ 3.39 «= 
1964 (2) Cri LJ 533. ‘ 

6. Certlflcate of Political Agent or 
.saacUon of State Government — Proviso 

1. — (1) The word ‘'charge” used In 
this section means "accusation** and i.< 
not limited to a formal charge as in ■ t 
warrant case. AIR 1940 Nag 246 (246 

= 41 Cri L Jour 645 (646). 

(2) The certificate ‘or the sanction pre¬ 
scribed bv Proviso 1 is essential to the 
jurisdiction of the .Court to proceed .with 
the matter and an inquiry or trjal held 
without such sanefion or certificate is 
void. AIR 1945 Cudh 231 (232) = 20 
Luck 370 = 46 Cri L'JoUr 650 •• AIR 
1930 Pat 501 (503) = 31 CK L Jour 364 
(OB) *• AIR 1933 Mad 461' (461) = 34 
Cri L Jour 645 •• AIR 1932 Cal229 
(281) 33 Cri L JoWfr 322MDB) •• ‘1964 

Cur LJ 266 = 66 Pufij I^‘664 

rSee also (1918) " 14 ' Cri L Jour 298 
(298) = ‘6 Sind LR 26ai'J- ‘ ‘ - ‘ 
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SccUoii !88 — Note 6 (contd.) 

[But see 1889 Pun Re (Cr) No. 30. 
p. 108 ( 111 ) (DB) ** AIR 1934 Lah 827 
(829) 36 Cri LJ 430.] 

(3) A Court is not debarred from tak¬ 
ing cognizance of an offence in the 
absence of a certificate even, though the 
further progress of the cstse depends 
upon the production of the certificate. 
AIR 1940 Nag 245 (246. 247) = 41 Cri 
L Jour 645 (647). 

(4) The requirement of the certifleate 

or sanction applies to preliminary 
inquiries with a view to commitment to 
the sessions. (1896) 19 All 109 (110) 

(DB) ** AIR 1926 Lah 582 (582) =» 27 

Cri L Jour 1168 (DB) •• ^896) 13 Mad 
423 (425) (DR). 

( 6 ) The obtaining of sanction ex post 
facto after the commitment has been 
made does not validate the commitment. 
(1890) 13 Mad 423 (425, 426) (DB). 

[See also AIR 1926 Lah 609 (611) — 
27 Cri L Jour 942.] 

( 6 ) The certificate obtained pending an 
inquiry, is sufficient. (1910) U Cri L 
Jour 543 (544) (DB) (Bom) •* AIR 1924 
Bom 51 (52) == 25 Cri L Jour 333 (DR) 
•* (1906) 4 Cri L Jour 49 (52, 53) (DB) 
(Bom) »* AIR 1925 Sind 88 ( 88 . 89) = 
26 Cri L Jour 620 (DB) •* AIR 1964 
Bom 264 (266, 267) = 1964 (2) Cri IJ 
633 = 66 Bom LR 225. 


native so as to include an offence coih- 
milted inside British India did not dis¬ 
pense with the certificate with referehce 
to the offence alleged to have been com¬ 
mitted outside British India. AIR 1930 
Bom 155 (157) = 31 Cri L Jour 833 

(DB). 


(11) But there is no particular form 
in which the certificate or the sanction 
must be -issued. In each case it must 
be found as a fact that the certificate or 
the sanction was issued bv the proper 
authority. AIR 1926 Lah 609 (610, 611) 
== 27 Cri L Jour 942 •* AIR 1934 Bom 
41 (42. 43) = 35 Cri L Jour 629 (DB). 


(12) The certificate need not be sign¬ 
ed by the Political Agent himself. Signa¬ 
ture by some person who is authorised 
to communicate the Political , Agent’s 
opinion is enough. AIR 1926 Lah 609 
(611) = 27 Cri L Jour 942 •• AIR 1934 
Bom 41 (42, 43) = 36 Cri L Jour 629 
(DB). 

(13) A mere letter from the Secretary 
of the Political Agent that in his. (the 
Secretary’s) opinion the case was a fit 
one to be tried in India cannot justify 
a Magistrate in presuming that the Poli¬ 
tical Agent himself had certified that the 
case should be tried in India. AIR 1926 
Lah 609 (610) = 27 Cri L, Jour 942. 

[See also AIR 1934 Bom 41 (42) = 35 
Cri L Jour 629 (DB) ] 


[But see (1902) 24 All 256 (257).] 

(7) The introduction of the word.** 
“nolwilhstanding anything in any of the 
preceding sections of this chapter" into 
the proviso by the amendment of 1923 
makes it clear that the fact that an 
offence committed outside "India” falls 
also within the purview of any of the 
previous sections of the chapter does 
not di.spense with the certificate or sanc¬ 
tion prescribed by this proviso. AIR 
1932 Cal 465 (467) = 33 Cri L Jour 262 
(DB) ** AIR 1947 Mad 352 (353) ♦♦ AIR 
192.5 Sind 88 (89) = 25 Cri L Jour 620 
(DB) ** AIR 1935 Mad 326 (327) « 37 
Cri L Jour 195 (DB). 

( 8 ) A formal or express certificate or 
sanction is necessary under the proviso. 
Thus, the mere fact that the Magistrat^^ 
who initiated the proceeding is himself 
the Political Agent for the area in which 
the offence was committed does not dis¬ 
pense with the necessity for the certifi¬ 
cate. (1890) 13 Mad 423 (426) (DB). 

[See also 1884 All WN 85 (85).] 

(9) The mere fact that an agreement 

had been entered into tietween the execu¬ 
tive authprities of the British Indian 
Government and the State, wherein the 
offence was committed, to the effect that 
Native Indian subjects committing of¬ 
fences in such- State should be triable in 
British India did not dispense with ' the 
certificate or sanction. AIR 1919 All 44 
(46) 20 Cri L Jour 700. i • 

(10) .The mere fact that a charge was 
framed against the accused in the^ alten- 


(14) Where the Political Agent has in 
fact passed an order that the ca*se should 
be tried in India, the mere fact that it 
was not communicated to the" Magistrate 
does, not vitiate his proceedings. See 
AIR 1926 Lah 609 (611) = 27 Cri L Jour 
942. 

(15) A certificate issued under this pro¬ 
viso is not bad merely' because it docs 
not specify the section ’ under whith the 
accused must be tried. It is enough if 
it sanctions the prosecution’ of the acc.iis* 
cd for the offence alleged. (1910) II 
Cri L Jour 631 (531, 532) (DB) (Mad).‘ 

(16) A certifleate issued under the 
section will authorise the trial of the 
accused for any offence disclosed in the 
proceedings; ihe trying Magistrate iS not 
bound to confine himself to the Action 
specified in the certificate. (1911) 12 Cri 
L Jour 359 (360) = 33 All 514, . 

(17) A certificate of the Political Agent 
issued under this proviso cannot be re¬ 
voked by him. (1912) 13 Cri L Jour 537 
(537, 538) (DB) (Bom). 

(18) The Political Agept' caii‘Issue a' 

certificate under this proviso even after 
the issue of a warrant for the arrest ‘of 
the accused under the extradition law; 
(1912) 13 Cri L Jour 537 (537, 538) (DB), 
(Bom). ‘ ^ 

(19) Where a commitment is ouas&e'd 
or an-accused is discharged For want of 
a certificate under the proviso- f)re^h pro¬ 
ceedings can be started afteV pbmining 
such certificate; Such proceeding^ ate 
n'ot a revival or contimt'ittio'h- of ffie''pre¬ 
vious -proceedihgs agaidSt the'^ accUsed.‘ 
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189. Power to direct copies of depositions and exhibits to be received in evi¬ 
dence. — Whenever any such oflFence as is referred to in Section 188 is being in¬ 
quired into or tried, the ® [State Government] may, if it thinks fit, direct that 
copies of depositions made or exhibits produced before the Political Agentf or a 
judicial o£Bcer in or for the territory in which such offence is alleged to have 
been committed shall be received as evidence by the Court holding such inquiry 
or 'trial ih any case in which such Court might issue a commission for taking evi¬ 
dence as to the matters to which such depositions or exhibits relate. 

' [1882—Ss. 189 and 190; 1872 and 1861—Nil.] 

[“] Substituted for "Provincial Government" by A. L. O., 1950. 

[t] For definition of Political Agent, see General Clauses Act (X of 1897), Sec. 3 (43). 

B.—Conditions requisite for initiation of proceedings, j, 

190. Cognizance of offences by Magistrates. — (1) Except as hereinafter pro¬ 
vided, any Presidency Magistrate, District Magistrate or Sub-divisional Magistrate, 


Section 188 — Note 6 (contd.) 

(1890) 13 Mad' 423 (426) (DB) ** AIR 

1926 Lah 582 (582) = 27 Cri L Jour 1168 
(DB) *• AIR 1933 Lah 659 (660) = 34 
Cri L Jour 578. 

(20) -For definition of "Political Agent", 
see the*'General Clauses Act, 1897, Sec¬ 
tion 3. Clause 43, as adapted bv Adapta¬ 
tion of Laws Order, 1950. and the follow¬ 
ing cases. AIR 1934 Lah 827 (828) = 36 
Cri L Jour 430. (His Britannic Majesty's 
Minister at Kabul is not "Political 
Agent".) •» AIR 1956 Pat 46 (47) = 1956 
Cri L Jour 99. (In view of Section 3 
(43), General Clauses Act, as amended, 
the word 'Political Agent' must now 
mean the Principal Officer representing 
the Central Government in Nepal. The 
Principal Officer representing the Centra! 
Government in Nepal is the Ambassador 
Extraordinary and Plenipotentiary of 
India. AIR 1954 Pat 475 (476) = 1954 
Cri L Jour 1464 (DB). (Ambassador of 
India in- Nepal is not a Political Agent.) 
•• AIR 1934 Sind 96 (99) = .36 Cri L 
Jour 240 ’(DB). (British 'Vice-Consul is 
not “Political Agent”.) 


7. Offeneea committed on the high seas. 
“ 7 “ (i) A Native Indian subi'cct commit¬ 
ting ah offence on the high seas was 
amenable to the jurisdiction of British 
Indian Courts by virtue of the first para¬ 
graph of. this section (as it stood prior 
to its ^endment by the A. L. O., 1950). 
air 1917 Bom 280 (281, 282) * 18 Cri 
LJ 782 (DB). 

(2) The proviso to the section docs not 
apply to offences committed by Indian 
OBP’high seas ' as it applies only 
W onences^ committed in a tferritory AIR 
1017 Bom 260 (281. 282) = 18 Cri L 

Jgnr 762 (DB) *• (1911) 12 Cri L Jour 
“ = 5 Low Bur Rul 221 (FB). 

^^■ir.This section does not apply lo 

tried by Court in its admiral- 
Wownsdietton; nor does it apply to an 

™ Ibe territory of 
Sta.ta»4>ui on la merchant^ Uhip 
tetritaWal waters* and over 
8tatpfieKetviae6 only a hunsi- 
m|toC|UlAirild!ktron.* A1R<]236 Sind 5 
l^)*^i««r)CricL tJiour .814. (DB). / 


(4) See also Section 177, and the 
undermentioned cases. (1911) 12 Cri L 
Jour 198 (204) = 5 Low Bur Rul 221 
(FB) AIR 1927 Mad 688 (688) « 28 
Cri L Jour 543 (DB). 

8. Offences under the Child Marriage 
Restraint Act, 19 of 1929 . — (1) After 
the amendment of Act 19 of 1929, by 
Act 7 of 1938, an offence committed 
under this Act outside British India by 
British Indian subjects could not be in¬ 
quired into in British India without, the 
certificate of the Political Agent or the 
sanction of the Provincial Government, 
AIR 1939 Mad 577 (577) = 40 Cri L 

Jour 822. 

[See AIR 1940 Nag 245 (246, 247) « 

41 Cri L Jour 646 (647).] 

(2) Whe*»i the allegation was that the 
accused was living in British India and 
arranged ip British India for the 
marriage to take place out of British 
India, it was held that the offence under 
the Act was committed inside British 
India and no certificate under this soc- 
tion was necessary. 1939 AMLJ 130 
(131). 

SECTION 189 

1. “Any case " In which such Court 
might Issue a commission for iaklng evi¬ 
dence". — See Sections 503 to 508. 

SECTION ISO — SYNOPSIS 

1. Scope- 

2. Taking cognizance of an offence, 

what is. 

3- Whether and when cognizance h^s 
been taken. 

4. Taking cognizance, if refers to the 

particular individual who is 

charged for the time being. 

5. Taking cognizance rqfers tp the 

particular offence charged for' 
the time being. 

6. Initiation of proceedings with 

reference 4o'one offence — some 
totlier offence appearing to be 
Involved in the J 'transaction - i 
<' ^ ' Action ’ with reference to sncti 

: offenoei iS" not Under ^ th)41 aeetton* 
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and any other Magistrate specially empowered in this behalf, may take cognizance 
oi any offence— - j-u; 

(a) upon receiving a complaint of facts which constitute such offence; 

*[ (b) upon a report in writing of such facts made by any police-ofiBcer;] 

(c) upon information received from any person other thap ja police-officer, or 
upon bis own knowledge or suspicion, that such offence has been conp- 
mitted. 

^ * 

(2) The t [State Government], or the District Magistrate subject to the general 
or special orders of the t [State Government], may empower any Magistrate to take 
cognizance under sub-section (1), clause (a) or clause (b), of offences for which he 
may try or commit for trial. 


(3) The t [State Government] may empower any Magistrate of the first or 
second class to take cognizance under sub-section (1), • clause (c), of offences for 
which he may try or commit for trial. 

[1882—S. 191; 1872—Ss. 141, 142; 1861—Nil.] 

I"] Substituted for the original clause (b) by the Code of Criminal Procedure (Amend* 
ment) Act, 1923 (XVIII of 1923), Section 45. 

It] Substituted for “Provincial Governipent” by A. L. O., 1950. ^ 


Section 190 — Synopsis fcontd.) 

Initiation of proceedings against 
one person — Another person 
found implicated in the criminal 
transaction under inquiry “ 

Action against such person. 

8 - Cognizance in cases where the 

facts disclose a graver as well a.s 
minor offence. 

Cognizance in cases where pre¬ 
vious sanction or complaint 
particular person or Court is 
necessary for prostfbntion of 

offence. 

10. Taking cognizance, a jndicial act' 

11 . *'l£xcept as hereinafter provided.** 

12. Who can take cognizance under 

this section* 

12. “May take cognizance.** 

14. “Upon receiving a complaint of 

facts which constitute such 
offence.” 

15. “Upon a report in writing of such 

facts made by any police officer 
— Clause (i) (b)» 

16. Complaint by police-officer. 

17. Power of Magistrate to order 

police to charge-sheet any person. 

18. “Upon information .... that such 

offence has been committed” — 
Clause (i) (c). 

19. Clauses of section alternative but 

not mutually exclusive, 

20. Revision. 

1. Scope.— (1) Under the scheme of 
the Code two parallel agencies have 
t^en set up for taking to Court of 
criminal offences; the police and the 
private aggrieved party are.placed on a 
parallel footing. The object is to 
ensure the : freedom and. safety of the 


subject. AIR 1955 Mad 534 . (535) » 
1955 Cri LJ 1264. . t 

(2) This section is not exhaustive of 
the Courts that can take cognizance, or 
of the materials on which cognizance 
can be taken. See (1909) 10 Cri L.T 
303 (305, 306) » 5 Nag LR 113 ** AIR 
1968 Pat 238 (268) = 1968 Cri LJi 958 
(DB). u 

, (3) Where a Court has not yet 
become seized of a case relating to a 
criminal transaction, judicial proceed¬ 
ings with reference to an offence 
involved therein can only be initiated 
under this section. AIR 1944 Sind 103 
(105) « 45 Cri LJ: 510 (DB). 

1 (4) Article 361 (2) of the Constitu¬ 
tion provides that no criminal proceed¬ 
ings whatsoever shall be instituted or 
continued against the President or the 
Governor or Rajpramukh of a State, 
in any Court during his term of office- 
The complaint by the victim contem- 
plMed by Section 198 is a complaint 
made under Section 190 (1) (a). It is 
therefore wrong to think that Sec¬ 
tion 198 either confers a power or pro¬ 
vides a remedy. AIR 1959 100 

(105) = ILR (1959) Ker 195 = 1959 Cri 
LJ 464 (DB). 

2. Taking cognizance of an offence, 
what is— (1) Before it can be said 
that any Magistrate has taken cogni¬ 
zance of any offence under Section 190, 
he must have applied his mind to the 
offence for the purpose of proceeding- 
in a particular way as indicated in the 
subsequent provisions of the chapter 
— proceeding under Section 200 and 
thereafter sending it for enquiry and 
report under Section 202. AIR 1951 SC 
207 (210) = 1951 SCR 812 52 Cri LJ 

775. (AIR 1950 All 626, Affirmed^ AIR 
1950 Cal 437, Approved^ *» AIR 1959 
SC 1118 (1128) = 1959 Cri LJ> 1368 •* 
AIR 1959 Assam 28 (51) (DB) < AIR 
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STATE AMENDMENTS 

Gujarat 

In its application to the State of Gujarat, the amendments made in Section 190 are 
he^ same as those made in Maharashtra. — See Cent. Act XI of 1960, Section 87. 

^fote.—Magistrates appointed for the City of Ahmedabad, have the powers and exer¬ 
cise the jurisdiction of a Presidency Magistrate. — See Guj. Act XIX of 
1961, Section 14 (3). 

Maharashtra 

(1) In its application to the State of Maharashtra, in Section 190—> 

(i) in sub-section (1)— 

(a) delete the words “District Magistrate or Sub-Divisional Magistrate*'; 


(b) for the words “any other” substitute the words “any Judicial"; —• Bom. Act 

XXIII of 1951, Section 2 and Schedule (1-7-1953). 

(c) for the words “in this behalf” substitute the words “in that behalf under 

Section 37"; — Bom. Act XXXIV of 1953, Section 8 (1-7-1953) 

(ii) in sub-section (2) delete the words “or the District Magistrate subject to the 

general or special orders of the State Government”; 

(iii) in sub-section (3) after the words "the State Government may” insert the 
words “in consultation with the High Court”. —- Bom. Act XXIII of 1951, 
Section 2 and Schedule (1-7-1953). 

(2) After the reorganization of the State of Bombay in 1956, the amendments made 
m Section 190 by the above-mentioned Bombay Act.s were extended to the newly added 
areas of Hyderabad, Kutch and Saurashtra and the region of Vidaibha as from 1-9-1959 
by Bom. Act XCVII of 1958. 



Section 190 — Note 2 (contd.) 

1959 Bom 437 (442, 443) = ILR (1959) 
Bom 1088 = 1959 Cri LJ 1153 (DBl 
AIR 1964 SC 1541 (1544) » 1964 (2) 

Cri LJ 468 := (1964) 5 SCR 37 1968 

AllCriR 483 (488) == (1968) All V.';? (HC) 
783 ** 1968 CriLJ 816(818) (Cal) (DB) 
•* ILR (1967) 2 Punj 103 (116 to 118). 
(Initiation of proceedings is not equi¬ 
valent to talcing cognizance ) ** AIR 1966 
Andh Pra 377 (382) = (1966) 1 An WR 
76 = 1966 Cri LJ 1377 ** AIR 1966 Pat 
473 (479) = 1967 Cri LJ 111 = ILR 46 
Pat 138 (DB) AIR 1965 Him Pra 37 
(40) « 1965 (2) Cri LJ 99 ** (1963) 65 
Pun LR 667 (671)' ♦* AIR 1963 Raj 48 
(49, 50) = 1963 (1) Cri LJ 318 = 1962 
Raj LW 539 •* AIR 1960 Cal 570 
(671) =* I960 Cri LJ !198. (Issue of 
summons under Section 204, Cr. P. C. 
is taking cognizance-) 

(2) The word “cognizance” has no 

esoteric .or mystic significance in cri¬ 
minal law or procedure. It merely 
means become aware of and when used 
with reference to a Court or Judge, to 
take.notice of Judicially. AIR 1963 SC 
Tea 1770) ss 1963 (1) C« LJ 797 = (1963) 
Stipp' 1 SCR 953 ♦* ILR (1967) 2 Punj 
1 ^, lis)., ' 

(3) It was '■ held, 'taking cognizance* 

ras .soon ‘ as ' W Magistrate. as such 
$>pUaa hls oxitod to the suspected coru 
nnaaiQn of an offence- (1910) 37 Cal 412 
4ae)->- 11 Cri LJ 217 (DB) •• 1946 
^ 306 (307) •• AIR 1948 Pat 25 
_ . „ ^ 48 Cri LJ-347 AIR 1940 Nag 

41-Cri.LJ 645 •* AIR 1963 




SC 765 (770) = 1963 (1) Cri LJ 797 = 
(1963) Supp 1 SCR 953 ** 1968 Cri LJ 
816 (810) (Cal) (DB) •• 1968 Cri LJ 
1246 (1250) = 33 Cut LT 1172 
AIR 1966 Mad 349 (352) = 1966 Cri 
LJ 1141 = 1966 Mad LW (Cri) 12 
1959 BLJR 494 (498). 

(4) The judicial proceedings com¬ 
mence only on the accused being made 
a party before the Court by issue of 
process for his appearance or other 
similar step. AIR 1943 Pat 245 (251) 

45 Cri LJ 177 (SB) AIR 1969 Andh 
Pra 281 (283, 284) = 1969 Cri LJ 102?^ 
(1968) 2 Andh WR 122 (DB). 

(5) It has been held that the taking 
of cognizance is a continuous act which 
commences as soon as a Magistrate 
applies his judicial mind to a case and 
only ends when the Magistrate no 
longer has seisin of it.- AIR 1953 
Tripura 1 (2) = 1953 Cri LJ 1463 ** 
AIR 1939 Lah 47,9 (485) = 41 Cri LJ 
65 (DB). 

(6) Section 190 does not make incum* 

bent that the provisions of any law 
should be quoted by a Magistrate in 
taking cognizance- An error, therefore, 
in the mention of the particular provi¬ 
sion does not vitiate the cognizance 
itself. AIR 1958 Andh Pra-318'(SIOV « 
1958 Cri LJ 606. - ' 

(7) Jurisdiction is given to.Coutts by 
the statutes which create them> Cognl-' 

- zance of an offence^ypr a case is some¬ 
thing quite different .from Jurisdiction 
to deal with that case. AIR 1957 Madh 
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Mysore 

In its application to the State of Mysore, in Section 190, ». 

(1) in sub-section (1), 

(a) omit the words "District Magistrate or Sub-Divisional Magistrate”; and. 

(b) for the words “any other Magistrate", substitute the words “any Magis¬ 

trate of the Brst class, or any Magistrate of the second or third class"; —. 
Mys. Act XIII of 1965, Section 34 (1-10-1965) 

(2) Omit sub-sections (2) and (3), 

Punjab, Haryana: Chandigarh 

In its application to the States of Punjab and Haryana and the Union’ territory of 
Chandigarh, in Section 190, 

(i) in sub-section (1), for the words "any Presidency Magistrate, District Magistrate 

or sub-divisional Magistrate, and any other Magistrate", substitute the words, 
any Chief Judicial Magistrate and any other Judicial Magistrate"; « 

(ii) in sub-section (2), for the words “State Government or the District Magistrate 

subject to the general or special orders of the State Government, mav em¬ 
power any Magistrate," substitute the words "High Court, or the Chief Judi¬ 
cial Magistrate subject to the general or special orders of the High Court, may 
empower any other Judicial Magistrate"; and 

(iii) in sub-section (3), for the words "State Government may empower any Magis¬ 
trate, substitute the words "High Cpurt may empower any Judicial 
Magistrate”. — Punj. Act XXV of 1964. Section 2 and Schedule Pt. I,. Item 
(45) (2-10-1964) and Act 31 of 1966, Sections 29 and 88 (1-11-1966). 


Section 190 — Note 2 (contd.) 

Cri LJ 449. (AIR 
1945 All 340, Rel. on.) •* AIR 1961 Cal 
560 (564) = 1961 (2) Cri LJ 617 = 

65 Cal WN 977 (FB). (There can be 
no cognizance if there be no prior juris¬ 
diction.) ** AIR 1966 Mad 349 (352) — 
1966 Cri LJ 1141 = 1966 Mad LW (Cri) 
12 . 

3. Whether and when cognizance has 
been taken— (i) As to when cogni¬ 
zance is taken of an offence will depend 
upon the facts and circumstances of 
each case and it is impossible tp, 
attempt to define what is meant by 
taking cognizance. AIR 1959 SC 1118 
0123) = 1959 Cri LJ 1368 ♦* AIR 1966 
Pal 473 (479) = 1967 Cri LJ 111 = 
ILR 46 Pat 138 (DB) ** 1963 (2) Cri LJ 
713 (714) = (1964) 5 Guj LR 263. 

(Where upon receiving a report in 
writing made by a police officer the 
Magistrate fixes dates for a committal 
inquiry, he ’takes cognizance of the 
olVence referred to in the charge-sheet.) 
** AIR 1963 Raj 48 (49, 50) = 1962 Raj 
LW 539 = 1963 (1) Gri LJ 318 *♦ 1959 
BLJR 494 (497). 

t 

(2) Under the Code a Court can take 

cognizance of an offence orily if the 
conditions requisite for initiation of pro¬ 
ceedings before it is set out in Part B 
of Chapter XV are fulfilled. AIR 1966 
SC. 69 (71) = 1966 Cri 75 (1965) 

3 SCR 467. 

(3) No formal action or action of any 
kind whatever is necessary in order to 
take cognizance, j AIR 1943 Pat 245 
(251) = 45 Cri LJ^ 177 (SB) ** AIR 
1955 Trav-Co 74 . (79) = ILR (1954) 


Trav-Co 1217 = 1955‘Cri LJ V40 (DB) 
** AIR 1940 Nag 245 (247) = 41 Cri LJ 
645 *• (1901) 37 .Cal 412 (416) = 11 Cri 
LJ 217 (DB) ** AIR 1963 SC 765 
(770) = (1.963) (1) Cri LJ 797 = (1963). 
Supp 1 SCR 953 ** 1968 Cri LJ 1246 
(1250) = 33 Cut LT 1172.** AIR 1966 
Mad 349 (352) =» 1966 Cri LJE 1141 *»■ 
1966 Mad LW (Cri) 12 *♦ 1963 Raj LW 
30 (32). 

(3a) Magistrate examining com¬ 
plainant on oath on receiving complaint 
— This amounts to taking cognizance 
of a case instituted on private com¬ 
plaint. (1969) 35 Cut LT 105 (110). 

4 

(4) Cognizance is taken of. an offence 
as soon as a Court, competent for tiie 
purpose, applies its mind to the offence 
with the intention of initiating judicial 
proceedings against the offenders in res¬ 
pect of the offence. AIR 1950 Cal 437 
(438) = 52 Cri LJ 806 •* AIR 1956 Mad 
392 (394) = 1956 Cri LJ 1000 (2) 

AIR 1956 Orissa 129 (135) = ILR (1956) 
Cut 267 = 1956 Cri LJ 909 (DB) ** 
AIR 1951 SC 207 (210) = 1951 SCR 

312 = 52 Cri LJ 775 *• AIR 1963 SC 
765 (770) = 1963 (1) Cri LJ 797 = 

(1963) Supp 1 SCR 953 ** AIR 1961 SC 
986 (988, 989) = 1961 (2) Cri Lj 89 » 
(1961) 1 SCJ 573 ♦* AIR 1970 P^t;i59 

(160) *• 1968 All WR (HC), 783 = 1968 
All Cri R 483 (488) ** 1968 Pat tJR 618 
(620) = 1969 BLJR 289 AIRI 1968 

Tripura 39 (46) 1968 OrtoLJ'1307 

AIR 1967.Mys'243 (246)i*a*frtl967 Cri LiT 
1667 ^ (1967) 2 Mys'lLJ ^lOS •^•q.AIR 
1965 MadHrPra'53 (54) = 1965 (l) 'Cri 
LJ 298 »= 1966 MPLJ 1189 ♦* AIR )$964 
Tripura 65 (66. 67) « 1965 (1) Cri (LJ 
84 *♦ (1963) 65 Pun LR 667 (671) •• AIR 



Code of] Criminal Procedure, 1898 


[S 190 N 3] 1133 


Bajasthan 

Abu area. — In its application to the AImi area of tbe State of Bajaf^han, the 
amendments made in Section 190 are the same as those made in (1) of Maharasbt)^ —« 
See Cent. Act XXXVII of 1956, Section 119 <1-11-1956), 


Union territories (except Chandigarh) 


In its application to the Union territories in Section 190, 


(i)'in sub-section (1), for the words “any Presidency Magistrate, District Magis¬ 
trate or Sub-divisional Magistrate, and any other Magistrate", substitute the 
words “any Chief Judicial Magistrate, and any other judicial Magistrate”; 


(ii) in sub-section (2), for the words “The State Government, or the District 
Magistrate subject to the general or special orders of the State Government, 
may empower any Magistrate”, substitute the words “The State Government, 
in consultation with the High Court or the Chief Judicial Magistrate, subject 
to the general or special orders of the High Court may empower any other 
Judicial Magistrate”; and 


(iii) in sub-section (3), for the words “State Government may empower any Magis¬ 
trate , substitute the words “State Government, in consultation with High 
Court, may empower any Judicial Magistrate". — Act 19 of 1969. Section 3 
and Schedule, Item 47. (In Delhi, on 2-10-1969.) 


• * T • • ■ ■ 

Section 19p,— Note 3 (contd.) 

1963 Raj 48 (49. 50) = 1963 (1) Cri LJ 

318 = 1962 Raj LW 539 ** AIR 1960 
Cal 570 (571) = 1960 Cri LJ 1198 

1959 BLJR 494 (498). 

(5) ''Grdering investigation under Sec¬ 
tion 156 (3) Or issuing of a search 

warrant for the purpose of an investi¬ 
gation or of a warrant of arrest for 
that purpose cannot by themselves be 
regarded as acts by which cognizance 
was taken of an offence. AIR 1959 SC 
1118 (1123) = 1959 Cri LJ 1366 ** AIR 
1951 SC 207 (210) = 1951 SCR 312 = 
52 Crt LJ 775 •* AIR 1959 Assam 28 
(51)i (DB) AIR 1959 Bom 437 (443j = 

ILR (1959) Bom 1088 « 1959 Cri LJ 
1163 (DB) •* AIR 1964 SC 1541 (1544) = 

1964 (2) Cri LJ 468 = (1964) 5 SCR 37 
** AIR 1961 SC 986 (988, 989) » 1961 

(2) Cri LJ 39 ♦* AIR 1970 Pat 159 
(160) •• 1968 Cri LJ 816 (818) (Cal) 

(DB) •♦AIR 1968 Andh Pra 377 
(382) = 1966 Cri LJ 1377 = fl966) 1 
Andh WR, 76 (DB) •• AIR 1965 Mad 
453 (454) = 78 Mad LW 455 = 1965 (2) 
Cii 515 *♦ AIR 1964 Tripura 65 (66, 
07) *= 1965 (1) eri LJ 84 ** AIR 1962 
Mad 495 (496) = 1962 (2) Cri LJ 762 
“ (1962) 2 Mad LJ 91 »* 1959 BLJR 494 
(498)^. 

(6) Parrot-like order of remand con¬ 
fining mere reference to Section 344 
Ur.i F. o, does not amount to taking 
cognlji^nce of the case. AIR 1966 Mad 

(352, 364) = 1966 Cri LJ 1141 = 
1966 Mad 'LW (Cri) 12 ^. 

orderD. M- stating 
- H ™-%a8e cani^ be tried by him 
U is informdttt does not show that 

his (mind f(» . proceed- 
le ui(der Chapter 17. 

ipura 6b (66, 67) 1965 (1) 



s . n . 


) 


(7a) The date on which the judicial 
proceedings are actually commenced 
against the odender need not necessari¬ 
ly be the date on which the cognizance 
is taken. AIR 1924 Pat 597 (599) = 26 
Cri LJ 241. 

(8) A case can be said to be instituted 

in Court only when, the Court takes 
cognizance of the offence alleged there¬ 
in. AIR 1964 SC 1541 (1563) = 1964 
(2) Cri LJ 468 = (1964) 5 SCR 37 
AIR 1969 Ker 97 (98) = 1969 Cri LJ 
482 = 1968 Ker LT 547. (AIR 1967 Ail 
468 and 1968 Ker LT 57 held no longer 
good law in .view of AIR 1964 SC 1541.) 
** 1966 Cri. LJ 339 (2)^ (341, 342} = 

1965 BLJR 278 (DB). 

(9) Magistrate who takes cognizance 

of an oXfence may without . anything 
further transfer the case under Sec¬ 
tion 192 to another Magistrate. AIR 
1926 Cal 470 (477) = 27 Cri LJ 385 

(FB) •* AIR 1965 Madh Pra 53 (54) * 
1965 (1) Cri LJ 298 = 1966 MPLJ 1189. 

[See AIR 1934 Pat 467 (468) = 36 
Cri LJ 641 (DB)-] 

(10) The examination of the com¬ 

plainant. in cases where cognizance is 
taken on a complaint, is not necessary 
to complete the taking of cognizance.. 
AIR 1940 Nag 245 (247) — 41 Cri LJ 
645 •• AIR 1924 Mad 587 (587) 25 

Cri LJ 730 (DB). 

[See;also AIR 1929 Fat 473 (475) ^ 
30 Cri LJ 1056 (FB).3 

(But-see AIR 1920 Pat 870 (072)...=» 
2Q Cri LJ 481. (Submitted^ not correct*) 
*f 1964,AU WR (HjC)..503 (504).3 •. . 

(11) Where a Magistrate -^receiving 
compiainti ordered a p^elimlnary inquiry 
without examining the complainant, it 
was held that he''did not take cogni- 
zance of the offence on the complafint* 
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West Bengal 

t 

In its application to the State of West Bengal, in S. 190, 

(i) m sub-section (1), for the words “District Magistrate or Sub-divisional Magis¬ 

trate. and any other . substitute the words. “Sub-divisional Judicial MaSs- 

trate, and any other Judicial"; ' 

(ii) after sub-section CD, insert the following as sub-sectipn (lA), 

(lA) Any District Magistrate or Sub-divisional Executive Magistrate or any 
other Executive Magistrate of the First or Second Class specially em¬ 
powered in this behalf by the State Government may take cognizant 
of any offence upon information received from any person other than i 

police-officer, or upon his own knowledge or suspicion, that such offence 
has been committed ; 

fiii) For sub-section (2). substitute the following, namely:^ 

(2) The State Government, in consultation with the High Court, or the Ses¬ 
sions Judge subject to the general or special orders- of the State Gov- 
ernment in consultation with the High Court, may empower any Judi- 
ciai Ma^strate to take cognizance under sub-section (1). clause (a) or 
clause (b), of offences for which he may try or commit for trial”; and 

(IV) in sub-section (3). for the words “State Government may empower any” sub¬ 
stitute the words State Government, in consultation with the High Court. 

may empower any Judicial.” W. B. Act 8 of 1970, Section 2 and Schedule. 

Item o5. 


Section 190 — Note 3 (contd ) 

AIR 1929 Pat 473 (475) = 30 Cri LJ 
056- fFB) AIR 1914 Lah 165 (166) - 
15 Cn LJ 261. 

® general rule, where a 
Magistrate does any act which he is 
authorized to do only after 'taking 
cognizance, he will be deemed to have 
taken such cognizance provided he is 
competent to take such cognizance- See 
AIR 1951 Raj 146 (145) =» 52 Cri LJ 

** 1946 Rang LR 303 (307J *• 

(1£65) 69 Cal WN 306 (308) (DB) *♦ 

1961 (2) Cri LJ 502 (504) (Manipur). 

(13) A, a Magistrate who is compe¬ 
tent to take cognizance of an Offence, 
transfers a case under Section 192 to 
B. A must be deemed to have taken 
cognizance of the offence. (1905) 2 Cri 
LJ 582 (583) (DB) (Bom). 

(14) 'A, a Magistrate who is compe¬ 

tent to take cognizance of an offence 
on complaint, received a complaint and 
examined the complainant on oath. A 
must be deemed to have taken cogni¬ 
zance of the offence. AIR 1953 Assam 
1 (2, 11) = ILR (1952) 4 Assam 458 = 
1953 Cri LJ 168 (DB) AIR 1931 Oudh 
392 (393) = 32 Cri LJ 991 ** AIR 1964 
SC 1541 (1544) = 1964 (2) Cri LJ 468 =« 
(1964) 5 SCR 37 ** ILR (1967) Cut 73 

(80). 

(15) A, a Magistrate who is compe¬ 
tent to take cognizance of an offence 
on complaint, received a complaint 
from a public servant, and held a pre¬ 
liminary inquiry himself under Sec¬ 
tion 202. A must be deemed to have 
taken cognizance of the offence. AIR 
1930 Fat 30 (30, 32) » 30 Cri LJ 554. 


A/ 


(16) Complaint sent for report by 

police without examining complainant 
under Section 200 — On receipt of 
report Magistrate proceeding under 
Sections 204 and 252 = Cognizance 
held had been taken under Section 190 
(1) (a). 1963 (2) Cri LJ 464 (2) (466) 

(Manipur). 

(17) Where a Magistrate in accord¬ 
ance with Section 207-A started pro¬ 
ceedings for commitment ordered 
supplies of copies of documents and 
summoned prosecution witnesses for 
giving evidence^,, various steps taken by 
him amounted to taking cognizance. 
ILR (1967) 2 Punj 103 (118). 

(18) Complaint against six accused ^ 

Process issued ih piecemeal Magis¬ 
trate cannot be deemed to have taken 
cognizance of the case against them 
without a complaint. Mere fact that the 
Magistrate had issued process piecemeal 
could not by itself convert the taking ’ 
of cognisance of the case from S. 190 
(1) (a) to Section 190 (1) (c). 1050 Raj 

LW 475 (475). 

(19) A, a District Magistrate while 
holding an inquiry xmder the Land 
Revenue Code, came to the conclusion 
that X had committed an offence. He 
recorded an order directing his prose¬ 
cution and transferred the case to B, a 
subordinate Magi^rate. It was ''held 
that A must be deemed to have taken 
cognizance of the o^nce. (1M5) 2 Cr: 
LJ 582 (583) (DB) (6om). 

(20) Where the District Magistrate 
while holding an inquiry under Lane 
Revenue Code records an order tKat X 
had committed an offence without 
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Section 190 — Note 3 (contd.) 
applying his mind with a view to 
Initiate judicial proceedings against X 
and then transfers the case to the sub¬ 
ordinate Magistrate, it was held that it 
was the subordinate Magistrate who 
must be deemed to have taken cogni¬ 
zance of the offence. (19101 11 Cri LJ 
602 (603) (Lah> 

(21) Where a Magistrate who obtains 
Information or suspects the commission 
of an offence, takes proceedings for 
verification, or confirmation, those pro¬ 
ceedings do not amount to taking 
cognizance of the offence for the pur¬ 
poses of the Code- See AIR 1951 SC 207 
(210) *= 1951 SCR 312 = 52 Cri LJ 
775 •• AIR 1950 Cal 437 (438) = 52 Cri 
LJ 806 (DBi 

(22) In acquitting an accused person 
X, a Magistrate was inclined to suspect 
Y as being guilty of the offence. But 
before proceeding against Y he wished 
to ascertain clearly whether there were 
sufficient grounds for taking cogni¬ 
zance under sub-section (1). clause (c) 
of this section He accordingly exa¬ 
mined X and thereupon summoned Y 
to answer a charge for an offence. It 
was held that when examining X the 
Magistrate had not taken cognizance of 
the offence against Y- (1900) 27 Cal 
455 (456. 4571 (DB). 

(23) A District Magistrate received a 
petition stating that the jurors m a 
sessions case had been bribed and pray 
ing that he should take steps for an ap¬ 
peal being filed against the acquittal in 
the case. The District Magistrate there- 
Upon directed ^ subordindte 

to inqmre into the matter and repc^ 
to him. On receipt of the report he 
proceeded against a certain person for 
the offence of attempting to bribe the 
jurors. It was held that he did not 
take cognizance of the offence when 
ordering the inquiry by the subordinate 
Magistrate but only did so under sub¬ 
section (1), clause (c) on receipt of the 
report. (1899) 3 Cal WN cclxii (cclxiix). 


(24) A Magistrate received by post 
Information that an offence had been 
committed by certain persons. He sent 
the pai>ers to the police for ^ inverti^- 
tion and report, and on receipt of the 
report he directed the issue of 
against the accused. It was held t^t 
he did not take cognizance on the 
information received by post but or^ 
took cognizance on the police-report. 
(1918) 14 Cri UT 218 (218, 219) (All). 

(But see (1912) 13 Cri LJ 691 (691) 
(DB) (Cal).l ^ ^ 

(25) A Magistrate who suspected the 
cmnzniaEdon of an offence by a <tertaln 
person directed the poUce to charge- 
sheet end on the receipt ot the 

charge*dteet tried him lor the office. 
It^w held that the Magistrate took 


tveff. rl 8 A. M- 72 


cognizance on the police charge-sheet 
and not under sub-s. (1), clause (c) of 
this section. AIR 1921 Bom 365 (365) =» 
22 Cri LJ 603 (DB)- 

(26) While a Sub-divisional Magis¬ 
trate was on a visit to a village, a case 
of theft was reported to him. There¬ 
upon he and the proprietor of the 
village made a search and found the 
stolen property in the house of the 
accused. The next day a formal com¬ 
plaint was filed before him about the 
theft and thereupon proceedings were 
started against the accused. It was 
held that under the circumstances, the 
Magistrate did not lake cognizance on 
the previous day when he was in the 
village but only on the next day when 
the complaint was received. AIR 1927 
All 101 (101, 102) == 27 Cri LJ 1406- 

(27) An order for investigation by a 

Magistrate, or his order for arrest and 
jail custody of the accused or an order 
granting bail does not by itself amount 
to taking cognizance. AIR 1951 SC 207 
(210) 1951 SCR 312 = 52 Cri LJ 

775 ** AIR 1950 All 626 (629. 630i ** 

AIR 1950 Cal 437 (438) = 52 Cri LJ 
806 (DB) ** AIR 1962 Mad 495 (496) = 
(1962) 2 Mad LJ 91 - 1962 i2i Cr LJ 
782. 

(28) A Magistrate issuing a warrant 

under Section 3 of the Prevention of 
Corruption Act cannot be said to have 
taken cognizance of the offence but 
does so when the charge-sheet is filed 
before him. AIR 1951 SC 2o7 (209. 

210) = 1951 SCR 312 - 52 Cri LJ 775 

(29) Where a Magistrate is not em¬ 
powered to take cognizance under 
clause (c), it may be presumed that he 
did not intend to take cognizance under 
that clause. AIR 1914 .Sind 121 'l2ii -• 
15 Cri LJ 657 (DB' « Hod Bur Ru) 55 
(55). 

(30) Where a complaint was made to 

a Magistrate, and he endorsed thereon 
the remark that he took cognizance 
under clause (c), it was held that 
“information” under clause ic\ onlv 
referred to such information as did noi 
constitute a complaint or the report of 
a police-officer, and that, therefore, the 
Magistrate could not have taken cogni¬ 
zance under clause (c) but must be 
held to have done so only under 
clause (a). (1908) 8 Cri LJ 505 (510) =. 

4 Low Bur Rul 300 (FB)- 

(31) Mere order of transfer by Dis¬ 
trict Magistrate under Section 528 does 
not amount to taking cognizance, 2 Cri 
LJ 582 (Bom) distinguished as being a 
case of transfer xmder Section 192. ATR 
1950 Him Pra 42 (43). 

(32) Order by which accused Is 
remanded to custody to enable police 
investigation to be completed does not 
amount to taking cognizance. AIR 1984 
Cal 476 (479) -- 25 Cii LJ 732 (DB). 
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Section 190 — Note 3 (contd.) 

(33) Departmental enquiry by District 
Magistrate into allegations against 
public servants is not taking cogni¬ 
zance. (1895) 19 Bom 51 (60) (DB). 

(34) Information to police about com¬ 
mission of ojffence — Police reporting 
case to be one of accident — Magis¬ 
trate ordering entry to be made regard¬ 
ing the case as ^mistake of fact’ — 
Held, Magistrate did not take cogni¬ 
zance on police report. AIR 1921 Pal 
302 (303) -= 22 Cri LJ 735- 

(35) Action of the Magistrate by 
which he again refers the matter to 
rhe police for a fresh final report does 
not amount to “taking cognizance-” AIR 
1932 Mad 673 (675) =» 33 Cri LJ 785. 

(36) Cantonment Magistrate warning 

accused that he must not tie his 
buHaloes at a certain spot in canton¬ 
ment — Accused persisting in doing so 
and on Cantonment Magistrate going 
out one morning finding the spot in a 
filthy state — Accused sent for and 
fined — Held that cognizance was taken 
under Clause (c), 1905 Pun Re (Cr) 

No. 8 p. 16 (17). 

(37) Order of Magistrate categorically 
stating that cogmzance was taken 
under certain sections of Penal Code 
-• Nothing more is required to show 
that Magistrate took cognizance of 
oilence. (1955) 21 Cut L Tim 465 (466). 

(38) Where the Magistrate had before 

him the charge-sheet against the peti¬ 
tioners some of whom he removed 
from the category of witnesses to the 
category of accused persons and enlarged 
the petitioners on bail and decided that 
they were to be tried for offences under 
Section 161, Penal Code and Section 5 

(2) of the Prevention of Corruption Act 
and sanction was thereafter given: 
Held, that the Magistrate took cogni¬ 
zance of the offences without the neces¬ 
sary sanction. AIR 1953 Pat 225 
(227) 1953 Cri LJ 1289- 

4. Taking cognizance, if refers to the 
particular individual who is charged 
for the time being.— (1) Where in the 
course of a sessions trial one of the 
prosecution witnesses was suspected of 
being involved in ttie offence under 
trial and he was thereupon transferred 
from the witness-box to the dock and 
tried along with the person originally 
committed to the sessions, it was held 
that such a proceeding amoxmted to 
“taking cognizance of an offence” and 
was, therefore, precluded under S. 193. 
(1892) 15 Mad 352 (353) (DB) •* (1895) 
22 Cal 50 (71) (DB) •• 1884 Pun Re 
(Cr) No- 42 p. 92 (95) (DB). 

(2) A Coturt takes cognizance of an 
offence and not of an offender and 
therefore, when proceedings are com¬ 
menced against a new accused by a 
Court having seisin of a case, it does 


not take cognizance of any offence. 
AIR 1945 Sind 1 (3) « 46 Cri LJ 192« 
ILR (1944) Kar 300 (DB) ** 1955-2 Mad 
LJ 316 (318) ** AIR 1944 Pat 210 

(211) * 46 Cri LJ 168 *• AIR 1924 Sind 
71 (72, 73. 74) = 26 Cri LJ 181 (PB) 
AIR 1923 Rang 31 (35, 37) = 24 Cri LJ 
519 (FB) •• Am 1967 SC 1167 (1169) = 
1967 Cri LJ 1081 «== (1967) 1 SCWK 465. 
(Summoning of the additional acciised 
is pairt of the proceeding initiated by 
his taking cognizance of an offence.) 
1970 Cri LJ 778 (780) (Andh Pra) •• 
AIR 1968 Raj 116 (120) = 1968 Cri LJ 
648 = 1968 Raj LW 47 •• AIR 1967 
Bom 126 (130) = 1967 Cri LJ 605 = 
68 Bom LR 689 •• AIR 1964 Pat 487 
(488, 489) = 1964 BLJR 452 1964 (2) 

Cri LJ 569 (DB) ** AIR 1964 Punj 351 
(352, 353, 354) = 66 Punj LR 548 = 

1964 (2) Cri LJ 204 (DB). (1961 Cur LJ 

(Part 1) Cr 1 (Punj), Dissent, from.) 
** 1963 (2) Cri LJ 66 (67) (All) AIR 
1962 Cal 133 (134. 135) « 1962 (1) Cri 
Ur 283 (DB). 

(3) Cognizance is taken of case, not 
of persons, and there seems to be 
nothing in theory to prevent a Magis¬ 
trate from taking cognizance of a case 
even where the offenders are unknown. 
The fact that a Magistrate has taken 
cognizance does not necessarily mean 
that there will be judicial proceedings 
against any one. Tiierefore, cognizance 
is something prior to and does not 
necessarily mean the commencement of 
judicial proceedings against any one. 
AIR 1943 Pat 245 (251) « 45 Cri L Jour 
177 (SB). 

5. Taking cognizance refers to the 
particular offence charged for the time 
being.— (1) The expression “taking 

cognizance of an offence” has reference 
to a specific offence. (1898) 1 Weir 720 
(720) (DB) 1959 BLJR 494 (498). 

(2) A Court takes cognizance of an 
offence of rape. In the course of the 
proceedings It is found that the offence 
really amounts to adultery and not rape. 
If the Court takes action against tiie ac¬ 
cused with reference to the offence of 
adultery it would be taking cognizance 
of that offence. (1883) 5 All 233 (235). 

(3) A Cotirt takes cognizance of an 
offence under Sections 352 (assault) anH 
504 (insult) of the Penal Code. In the 
course of the proceedings it appears 
that the offence really committed 

the accused was defamation (Sec. 500). 
If the Court takes action against the ac¬ 
cused with reference to defamation, 
it would be t aking cogxdzance of the 
offence. (1887) 10 All 39 (43). 

(4) Prosecution commencing under 
Section 225, I. P. O — Offence com¬ 
mitted foimd to be one under Sec. 173, 
I. P. C. — Proceedings with reference 
to latter offence is taking cognizance 
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Section 190 — Note 5 (contd.> 

within Section 195. AIR 1925 All 129 

(130) - 26 Cri L Jour 446. 

(5) Magistrate dealing with new off¬ 
ences disclosed does not take cog- 
nl 2 ance under Sec- 190 (1). Clause (c). 
AIR 1933 Pat 297 (298. 300) =• 34 Cri L 
Jour 942 (DB). 

(6) Before starting a prosecution for 
an offence under Section 186, Penal 
Code, a compliance with the provisions 
of Section 195 (1) as a condition prece¬ 
dent to the Court assuming jurisdiction 
and failure to comply with these provi¬ 
sions will vitiate the entire trial as 
without lurisdictlon. AIR 1955 Sau 10 
(11) = 1955 Cri L Jour 52 (DB). 

6 . Initiation of proceedings with 
reference to one offence — Some other 
offence appearing to be involved In the 
transaction — Action with reference to 
such offence la not under this section-— 

(1) Where proceedings are started with 
reference to one offence but it subse¬ 
quently appears that a different offence 
or an additional offence has been com¬ 
mitted in the course of the same trans¬ 
it action, the Court can proceed with 
'reference to such offence against any 
person who appears to be implicated iu 
it. In taking action the Court takes 
cognizance of such offence by virtue of 
its being seised of the case. AIR 1927 
PC 44 (46) « 28 Cri L Jour 259 *• AIR 
1949 Pat 47 (56) = 26 Pat 479 = 49 Cri 
L Jour 612 (DB) •• AIR 1950 Pat 500 
(502) •* AIR 1938 Mad 815 (816) = 39 
Cri L Jour 958. (AIR 1930 Mad 341 =» 
37 Cri L Jour 501, Dissented from.) •• 
air 1936 Bom 379 (381) = 38 Cri L 
Jour 9 (DB) •* AIR 1968 Mad 60 (60, 
61) 1968 Cri LJ 183 = 1967 Mad LW 

(Cri) 176 AIR 1961 Cal 240 (246) =- 
1961 (1) Cri LJ 488 — ILR (1961) 1 Cal 
598 (DB). 

[See however AIR 1936 Mad 341 (341. 
342) - 37 Cri L Jour 50lJ 

(2) Proceedings are Instituted on a 
complaint against A and B in respect 
of offences under Sections 352 and 354 
of the Penal Code. In Ihe course of the 
proceedings It Is found that an offence 
luis been committed under Section 193 
and that C also is Involved in it. The 
Court can proceed under Section 193 
against C as well as against A and B. 
(1899) 26 Cal 786 (789) (DB)> 

(3) A complaint la filed against A 

under Sections 342 and 363 of the Penal 
Code. On evidence beij^ taken it is 
found that A did not commit any off¬ 
ence but that B committed off¬ 
ences under Sections 342, 352 and 363. 
The Court proceed against B In 

respect of these offences. AIR 1914 Cal 
Ml (804) - 15 Cri L Jour 546 (547. 548) 
(DB). 

[But see (1905) 26 All 212 (224). 

(XHstlagiildied In AIR 1027 PC 44 (46) 
* 28 Drt L four 259.)] 


(4) Where the offence subsequently 
disclosed pertains to a distinct transac 
tion, cognizance can be taken of sucli 
offence only under this section. (1902 
6 Cal WN 202 (203) (DB). 

7. Initiation of proceedings against 
one person — Another person found im¬ 
plicated in the criminal transaction 
under inquiry — Action against such 
person.— ( 1 ) Suppose in the course of 

proceedings initiated against A it trans¬ 
pires that B is implicated in the cri 
minal transaction under inquiry. In 
such a case, the Court can add or sub 
stitute B as an accused person in the 
case and proceed against him provided 
it is otherwise open to the Court to 
do so. AIR 1933 Pat 244 (246) = 35 Cri 
L Jour 533 (DB) AIR 1949 Pat 47 (56 1 
■= 26 Pat 479 » 49 Cri L Jour 
612 (DB) *• AIR 1932 Pat 65 (65. 66 ) = 
10 Pat 847 = 33 Cri L Jour 232 AIR 
1938 Nag 133 (134) = 38 Cri L Jour 717 
•* (1908) 7 Cri L Jour 414 (415, 416) * 
4 Low Bur Rul 137 •* AIR 1969 Ker 29 
(30) = 1968 Ker LT 500 « 1969 Cr LJ 
116 •• AIR 1968 Bom 400 (411) =. 1968 
Cr LJ 1584 = 69 Bom LR 808 (DB) ** 
AIR 1968 Raj 116 (120) = 1968 Cri LJ 
648 == 1968 Raj LW 47 (1967) 8 Gui 

LR 350 (354) (DB) ** AIR 1964 Pat 487 
(488, 489) = 1964 BLJR 452 « 1964 (2' 
Cri LJ 569 (DB). 

[See also AIR 1934 Pat 467 (469) = 
36 Cri L Jour 641 (DB). (Police send 
ing report to Magistrate recommending 
prosecution of certain persons — Such 
Magistrate transferring case to another 
Magirtrate — Latter in addition also 
convicting other persons appearing to 
be guilty — Held that such other per¬ 
sons were not tried without jurisdic 
tion.)] 


tsy force ol Section 193 a Sessions 
Court cannot add B as an accused per- 
son in the absence of an order of com 
mitment by a duly empowered Magis¬ 
trate. AIR 1942 Sind 161 (162) = 44 
Cri L Jour 137 (DB) ** (1892) 15 Mad 
352 (353) (DB) (1895) 22 cil M (51) 

^ No. 42. p. 95 


w; iiic laci mat a la implicated may 
appear from the evidence In the case 
or o^erwlse. Thus, the fact of B’s Im- 
plication may be learnt by the Court on 
a perusal of the police diaries in the 
case. AIR 1933 Pat 244 (246) = 35 Cri 
L Jour 533 (DB) •• AIR 1931 All 273 
(274 275) - 32 Crl L Jour 370 •• (1904) 
1 Cri L Jour 844 (845) (DB) (Cal) •• 

gg. “ ^ 


loee also air 1924 Sind 71 (721 
26 Crl L Jour 181 (FB}.J " 

(4) The fact of B’s ImpUcatlon In the 
against A may be brought to the 
notice of the Court by an application 
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for issue of warrant against him. (1900) 

27 Cal 979 (980) (DB). 

(See however 1933 Mad WN 918 
i917).3 

(5) If the fact that B Is implicated 
appears from the evidence in the case 
against A and if B is present in Court, 
Section 351 would apply and the Court 
can detain him in custody and proceed 
against him under that section. AIR 
1942 Sind 161 (162) = 44 Crl L Jour 
137 (DB) *• AIR 1941 Rang 30 (31) « 
42 Cri L Jour 244 •* (1909) 10 Crl L 
Jour 303 (305) » 5 Nag LR 113 •• (1911) 
12 Cri L Jour 399 (399) = 4 Sind LR 
258 (DB) •• AIR 1923 Rang 31 (37) — 
24 Cri L Jour 519 (FB). 

But in the following cases, the prac* 
tice of proceeding against a witness im¬ 
mediately was deprecated as such a 
course was likely to intimidate the 
other witnesses in the case 
(1905) 2 Cri L Jour 448 (449) (DB) 
(Bom) ** 1889 Rat 477 (477. 478) (DB) 
** (1871) 8 Bom HCR (Cri) No. 126 (154, 
155) (DB) •* 1965 C\ir LJ 859 =» 68 Pun 
LR 78 (82 to 84). 

[See (1967) All WR (HC) 702 (703).l 

(6) In other cases, the Court can 
cake such steps to compel B’s appear¬ 
ance as may be open to it under the 
law. (1913) 14 Cri L Jour 290 (291) « 
9 Nag LR 65 AIR 1924 Sind 71 (72. 
73) =- 26 Cri L Jo\ir 181 (FB). 


(7) Clause (c) of this section does not 
apply to such cases- AIR 1923 Rang 31 
(35) = 24 Cri L Jour 519 (FB) •* AIR 
1951 Assam 151 (161) « ILR (1951) 3 
Assam 439 52 Cri L Jour 1457 •• AIR 

1949 Pat 47 (56) 26 Pat 479 = 49 Cri 

L Jour 612 (DB) •• AIR 1938 Nag 133 
(134) = 38 Cri L Jour 717 •* AIR 1933 
Pat 244 (246) =» 35 Cri L Jour 533 (DB) 
** AIR 1932 Pat 65 (65, 66) = 10 Pat 
847 = 33 Cri L Jour 232 *• AIR 1924 
Sind 71 (72, 73) = 26 Cri L Jour 181 
(FB) •* AIR 1967 Punj 35 (37) « 1967 
Cri LJ 248 =* 68 Pun LR 78 *♦ 1965 Cur 
LJ 859 = 68 Pun LR 78 (82 to 84). 


[But see AIR 1950 Cal 138 (139) « 51 
Cri L Jour 636 (DB) ** AIR 1931 All 
273 (274, 275) « 32 Cri L Jour 370-1 


(8) Where subsequent to the initiation 
of proceedings against one person in re¬ 
gard to a criminal transaction it is al¬ 
leged that another person is implicated 
in such transaction, no Court other 
than the one which already has seisin 
of the case relating to the treuasaction 
can proceed against such person. 27 Cal 
979 (980) (DB) •* AIR 1957 Cal 376 (378) 
= 1957 Cri L Jour 710 •• (1903) 30 Cal 
449 (452) (DB) •• AIR 1933 Pat 224 (246) 
= 35 Cri L Jour 533 (DB) •* 4 Cal WN 
242 (244) (DB). 

(9) The inquiry by a Cottft into one 
criminal conspiracy discloses th^ exis^ 
ence of anower conspiracy. 


ings in respect of the latter conspiracy 
can be initiated before a different 
Court. AIR 1935 Pat 91 (93) « 36 Crl 
L Jour 500 (DB). 

(10) The offence in respect of which 
a new accused is added or substituted 
under the above power may be the 
same as that in respect of which pro¬ 
ceedings were originally initiated. AIR 
1933 Pat 244 (246) >= 35 Cri L Jour 533 
(DB). 

(11) A Magistrate has jurisdiction to 
entertain separate complaints ageiinst 
the several accused persons involved in 
an offence. AIR 1949 Pat 47 (57) » 
26 Pat 479 = 49 Cri Jour 612 (DB). 

8. Cognizance in cases where the facts 

disclose a graver as well as a minor off¬ 
ence.— ( 1 ) Where the same facts dis¬ 

close a graver offence as well as a 
minor offence, the prosecution must 
ordinarily be for the graver offence. 
AIR 1931 Rang 12 (14) = 32 Cri L Jour 
202 (DB) *• (1901) 5 Cal WN 252 (253). 
(Prosecution imder Section 182, Penal 
Code, is improper, offence under Sec¬ 
tion 211, Penal Code, having also been 
committed.) •• AIR 1931 Mad 702 (703) 
^ 32 Cri L Jour 1215 (DB) *• AIR 1929 
Mad 21 (23) « 30 Cri L Jour 322. 

(Fabricating evidence and forgery — 
Former must be given preference.) •• 
(1901) 5 Cal WN 727 (728). 

(2) Facts disclosing graver as well as 

minor offence — Conviction for the 
minor offence will not be illegal- AIR 
1944 Mad 166 (168) « 45 Cri L Jour 

508. 

(3) After the commencement of the 
trial for a minor offence imder a sum¬ 
mons case procedure the accused 
should not be permitted to challenge the 
validity of the trial on the ground that 
the trial should have been for a major 
offence triable as a warrant case. 
AIR 1966 Raj 115 (117, 118) •= 1966 Cri 
LJ 579 » 1965 Raj LW 467. 

9 . Cognizance In cases where previous 

sanction or complaint of particular Per¬ 
son or Court is necessary for prosecu¬ 
tion of offence.— (1) Where an offence 

under Section 211, Penal Code, appears 
to have been committed in relation to 
a proceeding in a Court, but no com¬ 
plaint has been preferred by the Court 
concerned (which is a pre-requisite for 
taking cognizance of the offence) but 
the facts of the case disclose an offence 
under Section 182, Penal Code, in addi¬ 
tion to an offence under Section 211, it 
is clear that the Court cannot take 
cognizance of the offence under Sec. 211. 
But it can take cognizance of the off¬ 
ence under Section 182. AIR 1951 Cal 
581 (583) <= 52 Crl L Jour 1480 (DB) 
AIR 1925 Pat 717 (719) -i 26 Cri L Jour 
1269 (DB) ** -AIR 1928 All 765 (766) » 28 
Cri L Jour 938. 
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(See AIR 1931 Rang 12 (14) « 82 

Cxi L Jour 202 (DB).3 

[But see AIR 1928 Rang 254 (255) « 
30 Cri L Jour 342 *• AIR 1928 Rang 243 
(244) « 29 Cn L Jour 1044 (1901) 5 

Cal WN 727 (728) •• AIR 1931 Mad 702 
(703) « 32 Cri L Jour 1215 (DB). 

(2) Where in a single transaction dis¬ 

tinct offences are committed for some 
of which a complaint is necessary under 
Section 195 (1) (a), Criminal p. C.. the 
Court is not precluded from talcing 
Oignizemce of offences for which no 
such special complaint is necessary. 
ILR (1962) Cut 610 = 28 Cut LT 417 
(420, 421) •• 1969 Cri LJ 1459 (1461) 

— (1969) 2 Mys LJ 608, 

(3) Charge of Criminal conspiracy 
and also specific offence — Offences 
under Electricity Act, Sections 39 and 
44 (c) made out on same facts — Charge 
and conviction only imder Sec. 39 
is not bad. AIR 1938 PC 130 (135) 

39 Cri Jonr 452, 


(4) (Dffence under Section 20 Preven¬ 
tion of Pood Adulteration Act (1954) — 
Complaint by Calcutta Municipal 
Corporation — Complaint to be signed 
by the Commissioner — Rubber stamp 
impression of signature not enough — 
Complaint not being properly authoris¬ 
ed Magistrate cannot take cognizance* 
AIR 1970 CaJ 120 (122) « 1970 Cri L-T 
340. 


(5) Where the offence for which pro¬ 

secution is started Is one in respect of 
which sanction to prosecute is neces* 
sary and where such sanction is lacking, 
toe proceedings are illegal and are not 
legalised by toe fact that toe ultimate 
conviction is for an offence In regard 
to which sanction to prosecute is not 
necessary. AIR 1951 Pat 513 (513) * 
62 Cri L Jour 710. (AIR 1932 Mad 253 
— 33 Cri L Jour 361 and AIR 1925 All 
129 26 Cri L Jour 446, Rel, on.) 

(6) Where a sanction Is given, ft con- 

Jers jurisdiction on a competent Court 
to try the offender for an offence mean¬ 
ing thereby the alleged illegal act or 
omission and not merely to try 
^der that particular label which Is 
given to it by the sanctioning authority. 
MR 1958 All 481 (487, 488) « ILR 

(1958) 1 All 133 « 1958 Cri L Jour 827. 

(7) Want of sanction affects the com¬ 
petency of toe Co^lrt and is not curable 
under Section 537. AIR 1957 Mad 442 
(448) « 1957 Cri L Jour 765. 

(8) Irregularities In the sanction 

Branted are curable to the extent per- 
mUble under Section 537. AIR 1957 
Mad 442 (448) 1957 Cri L Jour 765. 

^ (8 ) The sanction Is required at the 
flme ^tien the Magistrate took cogniz¬ 


ance, and not before. AIR 1956 Mad 
392 (395) « 1956 Cri L Jour 1000 (2). 

10. Taking cognizance, a judicial 
act.— ( 1 ) The word “cognizance*’ means 
become aware of and when used with 
reference to a Court or judge, to take 
notice of judicially- AIK 1963 SC 765 
(770) « 1963 (1) Cr LJ 297 = (1963) 
Sapp 1 SCR 953 ** ILR (1967) 2 Punj 
103 (116 to 118). 

(2) Taking cognizance of an offence Is 

a judicial act though it may be only 
with a view to initiate such proceed¬ 
ings. AIR 1941 Pat 395 (397) = 42 Cri 
L Jour 504 AIR 1956 Orissa 129 (135) 
e= ILR (1958) Cut 267 1956 Cri L 

Jour 909 (DB) •• AIR 1924 Cal 476 
(479) = 25 Cri L Jour 732 (DB) •• 

(1968) 5 Bom HCR 29 (30. 31) (DB) •« 
AIR 1966 Mad 349 (352) = 1966 Cri LJ 
1141 » 1966 Mad LW (Cri) 12 AIR 
1966 Pat 473 (477) * 1967 Cri LJ 111 
« HR 46 Pat 138 (DB) »• AIR 1964 
Mys 129 (129) = 1964 (2) Cri LJ 41 » 
(1963) 2 Mys LJ 41. (Overruled on 
another point by AIR 1964 SC 1541 as 
Interpreted AIR 1969 Mys 184 ) 

[But see AIR 1926 Cal 470 (479) — 
27 Cri L Jour 385 (FB). 

(3) Acts of a Magistrate before talcing 

cog nizan ce of an offence, would not be 
judicial acts with reference to the off¬ 
ence- AIR 1932 Mad 673 (6751 33 

Cri L Jour 785 •• (1912) 13 Cri L Jour 
480 (480) (DB) (Mad) *• 1970 Cri LJ 
922 = 1970 MPLJ 171 

[But see AIR 1928 Pat 585 (5«6) — 
29 Cri L Jour 942.1 


11. **Excepf as hereinafter provld* 
— (1) As instances of the excep¬ 

tions to the general power conferred by 
this section, reference may be made to 
the restrictions imposed by Sections 195, 
196, 196-A, 197, 198 and 199. AIR 1952 
All 560 (560) «= 1952 Crf L Jour 1034 •• 
Am 1967 SO 528 (532) » 1967 Cri LJ 
528. (AIR 1927 Sind 10 overruled 
on another point.) •• AIR 1969 Andh Pra 
281 (284) » 1969 Cri LJ 1025 « (1968) 
2 Andh WR 122 (DB) •• (1969) 2 An 
WR 449 = 1969 MLJ Cri 821 (825) 
1969 Cri LJ 567 (588) - 9 Guj LR 963- 
(No cognizance can be taken of offences 
under Sections 493, 494, 495 and 496 

merely on charge-sheet when there was 
no complaint by aggrieved parties to 
Magistrate as required by Section 198.) 

1969 Cri-LJ 1459 (1481) (Mys) « 

(1969) 2 Mys LJ 608. 


[See AIR 1951 Orissa 138 (139) « ELR 
(1950) Cut 476 (DB). (The opening 

words Indicate that thin section is to be 
read subject to the other sections of toe 
Code and Is controlled by Section 195.)] 


(2) Section 105, however does not de¬ 
bar the S. D. M. from tnlrtng cognizance 
of an c^enoe under the general proce. 
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dure provided, say In Clause (a) of Sec« 
tion 190 (1). AIR 1968 Fat 88 (90) » 
1968 Cri LJ 352. 


(3) By virtue of SecGon 1 and Sec. 5. 
sub-section (2), the provisions of this 
section must ^o be held to be subject 
to any special enactments that may be 
in force for the time being as to the 
institution of proceedings in regard to 
offences under such enactments. 1883 
Pun Re (Cr) No. 28, p. 74 (75) (DB) •• 
1969 All WR (HC) 173- 

[See 1969 Ker LT 18 [21, 22) AIR 

1964 All 270 [274> i 1964 fl) Crl U 
626.3 

(4) Magistrate cannot take cognl* 
zance of the report of a police officer 
other than Special Police Officer with 
regard to commission of an offence 
under Suppression of Immoral Traffic 
in Women and Girls Act (1056). AIR 

1965 All 372 (373) » 1964 All LJ 61 « 
1965 (2) Cri LJ 179. 

(5) The power of the Ma^strate to 

take cognizance of an offence under 
Section 190 has not been taken away 
by any provision of the Criminal Law 
Amendment Act. AIR 1967 Pat 416 
(422) = 1967 BLJR 411 « 1967 Cri LJ 
1677 •• AIR 1966 Pat 15 (17) « 1966 

Cri LJ 50 = 1965 BLJR 485 (DB). 


(6) The Judge of the Special Court 

appointed under Section 2 of the W. B. 
Cilminal Law Amendment (Special 
Coxirts) Act (21 of 1949) is not requir¬ 
ed under Section 190 (1) to comply 

with its requirements b^or© he can 
“take cognizance of an offence**, AJB 
1963 SC 765 (768) « 1963 (1) Cri U 797 

(1963) Supp 1 SCR 953 ** AIR 1961 
Cal 560 (564) *= 1961 (2) Cii LT 617 —) 
65 Cal WN 977 (FB). 

(7) Section 6 of the West Bengal Spe¬ 

cial Courts Ordinance (3 of 1949) pro¬ 
vides that a Court constituted under 
Ordinance, may take cognizance of off¬ 
ence without the accused be in g com¬ 
mitted to the Court of Session for tri^ 
As no commitment is neces sair it Is not 
necessary that any Magistrate should 
take cognizance of the offence und» 
S 190 (1). (1950) 54 al WN 753 (754, 

755) (DB). 


(8) A complaint was prmei™ 
against a receiver appointed by tM 
High Court. Leave of the High Court 
had been asked tor but had not been 
granted. It was held that assuming 
that the Magirtrate had Jurisdiction to 
entertain the complaint It would not be 
proper to do so in the ah^ce of toe 
leave of the High Court. AIR 
701 (702, 703) « 41 Cri L Jour 52 (DB). 

[See also AIR 1960 Cal 444 (445) « 

1960 Crl LJ 902 (DB)J 

(8) Magistrate cannot take cogniz¬ 
ance of off ence under S. 62 (a) Bihar 
Panchayat Baj Act, 1948 on poUce re¬ 


port or complaint In ^ew of Sec. 68 

(1) in the absence of order to the con¬ 
trary by concerned Magistrate. 1965 
BLJR 661 (667) (DB). 

12. Who can take cognizance under 
this section.— (1) Proceedings initiat¬ 

ed by a Magistrate who is not duly em¬ 
powered to take cognizance under this 
section are liable to be set aside. (1906) 
3 Cal L Jour 87 (89) a 3 Crl L Jour 
209 (DB). 


(2) Under Section 529 (e). n a Ma^s- 
trate not empowered to take cognizance 
of an offence imder Clause (a) or Cl* (b) 
of this section erroneously does so in 
good faith, his proceedings cannot be 
set aside merely on toe groimd of his 
want of authority. AIR 1954 SO 700 
(702) » 1954 Cri L lour 1751 •• AIR 
1931 Bom 517 (519) « 33 Cri L Jour 

68 (DB) AIR 1926 Cal 470 (473) » 27 
Cri L Jour 385 (PB) ■■ 1964 (1) Cri 
LJ 486 (488) (Tripura). (Commandant 
of Battalion of Assam Rifles Order 
made appointing him first class Magis¬ 
trate — Power to enquire into and try 
case given but not power to take cog¬ 
nizance of offence — Cognizance of 
token by him and offender tried —* 
Cognizance taken erroneously In good 
faith is mere irregularity.) 


(3) If toe Magistrate has* *taken cogni- 
zance* under Clause (c) wlthoiit 
having the power to do so, his procee^ 
fng fi are under Section 530 (k) void, 

1891 Rat 554 (654) (DB). 

[See also (1895) 22 Cal 131 1135) 

mRLl 


(4) The iK J wer to take cognizance of 
an offence under Section 190 is ordi¬ 
nary powers of a Sub-Dlvlslonal Magis¬ 
trate ftod a District Magistrate. As 
regards Magistrate of First, Second 
or Third Class, this Is an addition^ 
power with which he can. be invested 
subject to provisions of Fourth Sche¬ 
dule. AIR a.969 Ker 111 (116) » 1969 
Gri LJ 488 1969 Ker LT 351 (DB). 


(6) Power on Ma^strate concerned 
isan be conferred under sub-sections (2) 
and ( 3 ) on^ In respect of offences 
which the Magistrate In question can 
try or commit for trial* AIB 1926 Fat 
400 (400) « 27 Crl L Jour 704 (DB) •• 
AIR 1969 Ker 111 (118) « 1968 Ker LJ 
835 B 1969 Crl LJ 486 (DB). (Ma^ 
trate having no power to try accused 
or to commit kim for trial Is not com- 
peteat to take cognizance AIR 1952 
AU 873 and AIR 1967 Fat 416 and AIR 
1959 Bom 437, Dias from.} 

[See also 1961 MFLJ 117 [118)J 

(6) A Third Class Ma^strate cannot 

be onpowered to take cognizance under 
Clause of the section. (1902) 26 

Bom 150 (155) (FB). 

(7) The power to take cognizance tm 
private complaint under Section 190 
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U) (a) Is vested both In the executive 
and fludidal Magistrates. 1968 Crt LJ 
1248 (1248) « S3 Cut LT 1172. 

(8) Additional Sub-Divisional Magis¬ 
trate can take cognizance ot offence 
under Section 29. Police Act on com¬ 
plaint ot the Superintendent of Police 
— Police Regulations no bar« AIR 1965 
All 415 (416) « 1965 (2) Cri LJ 330. 

(9) A power specially conferred upon 
a Magistrate imder th^.g section con¬ 
tinues until it is duly withdrawn by 
the proper authority and remains per¬ 
sonal to him Irrespective of the local 
area wherein he may be serving for 
the time being. AIR 1931 Bom 517 
(520) «= 33 Cri L Jour 68 (DB) ♦« AIR 
1954 All 721 (722) « 1954 Cri L Jour 
1480. 

(10) It was held that a power to take 
cognizance on information does not ex¬ 
tend to taking cognizance on the Magis¬ 
trate's own knowledge or suspiclom 
1901 Pun Re (Cr) No. 20, p, 51. 


(11) It is proper for inqxiiry Magls- 

trate to take cognizance on basis of 

9™, Inquiry report, 1967 BLJR 661 
(do3J» 

^ special power conferred on a 
Magistrate to take cognizance of off¬ 
ences on complaint is sufficient to en¬ 
able him to take cognizance of com¬ 
plaints under Section 20 of the Cattle- 
Trespass Act. AIR 1920 Bom 85 (85) « 
21 Cri L Jour 95 (DB) •• AIR 1959 
Orissa 116 (117) «= ILR (1958) Cut 549 
« 1959 Cri L Jour 884 (DB). (AIR 1951 
Orissa 40 held no longer good law.) 

(13) A special Magistrate was sp¬ 

linted to try a case. It was held that 
the power to try would necessarily in¬ 
clude the power to takp; cognizance 
air 1931 Bom 517 (518) » 33 Cri L 

Jour 68 (pB). 

(14) A Magistrate duly empowered 

under this section can tJiTcta cognizance 
of even offences triable by a Special 
Judge. AIR 1959 Bom 437 (440) ILR 
(1959) Bom 1088 e= 1959 Cri L Jour 1153 
(DB) ** AIR 1909 Delhi 26 (42) 1969 

Cri LJ 168 (DB). 

(11) Rule 3 of Kerala Panchayats 
(Trial ot Offences by Magistrates) Rules 
1964 (before amendment of 1967) which 
provided that a Second Class Magis¬ 
trate alone would be competent to take 
co gnizanc e of any Panchayat offence or 
try such offence held not void on 
ffrotmd of repugnancy to provisions of 
Section 190 vtithin meaning of Artl- 
^ 254 (2) of Constitution. AIR 1969 
Ker 111 (114, 115) « 1969 Cn LJ 481 
— 1969 Ker LT 351 (DB). 


1^ take oognlzance-”— (1) 

Wocn a Magistrate duly empowered to 
tate cognizance of offences on a com¬ 
plaint receives a complaint, the allege- 
“ons In whidb prima fade show that 


an offence has been committed by a per¬ 
son, the Magistrate Is not boimd 
to take cognizance on such complaint 
and proceed to examine the complain¬ 
ant on oath. AIR 1951 SC 207 (210] » 

1951 SCR 312 = 52 Cri L Jour 775 ** 
AIR 1957 Andh Pra 864 (865) = 1957 
Cri L Jour 1212 (2) »• AIR 1956 Cal 76 
(77) ^ 1956 Cri L Jour 505 (2) (DB) 
AIR 1929 Pat 473 (475) ■= 30 Cri L Jour 
1056 (FB) ** AIR 1953 Orissa 83 (84) 
e= 1953 Cri L Jour 655 AIR 1961 SC 
986 (988, 989) = (1961) 1 SCJ 573 = 1961 

(2) Cri LJ 39 •* 1968 All Cri R 483 (407) 
« 1968 All WR (HC) 783. 

[But see AIR 1968 SC 1 = 1968 Cri 
LJ 82 1968-1 SCR 205. (The words 

“may take cognizance” in the context 
means “must t^e cognizance”. He has 
no discretion in the matter, otherwise 
that section will be violative of Arti¬ 
cle 14 of the Constitution.) AIR 1952 
AU 455 (458) *= ILR (1950) All 1284 = 

1952 Cri L Jour 827 •• AIR 1950 Cal 340 
(341) = 51 Cri L Jour 1290 *• AIR 1949 
Cal 197 (199) « 50 Cri L Jour 368 
AIR 1949 Cal 58 (58) «= ILR (1957) 2 
Cal 208 = 49 Cri L Jour 647 ** (1887) 
14 Cal 707 (711) (FB) •* AIR 1926 Cal 
470 (479) « 27 Cii L Jour 385 (FB)-] 

(2) Magistrate Is not bound to take 

cognizance on the report of a police- 
officer. (1904) 1 Cri L Jour 980 (982) 
lAU) (1913) 14 Cri L Jour 218 (218, 

219) (All) ** AIR 1966 Guj 283 (287) 
-= (1966) 7 Guj LR 130 — 1966 Cr LJ 
1420 (FB). 

[But see AIR 1968 SC 1 (5) » 1968 
Cri LJ 82 = (1968) 1 SCR 205. (May' 
means *must’ — Magistrate has no dis¬ 
cretion.) •• 1888 Rat 375 (375) (DB)0 

(3) Magistrate cannot refuse to take 
cognizance on police report so far as 
warrant cases are concerned in view of 
express provision of Section 251-A (2), 
Cr. P. C, ('63) 29 Cut LT 157 (159) = 
(1962) 4 Orissa JD 353. 

(4) Magistrate is not bound to take 

cognizance under Clause (c) on his own 
Imowledge or suspicion or on informa¬ 
tion not amounting to a complaint. 
AIR 1914 Cal 456 (464) 15 Cri L Jotir 

385 (DB) ** (1902) 6 Cal WN 926 (928. 
G27) (DB). 

[See also (1887) 14 CaJ 707 (712) 

(FB).] 

(5) Where cognizance of an offence 
has been taken by a Magistrate upon 
a complaint under Clause (a) and subse- 
quently a report under Clause (b) In 
respect of the same offence is submitted 
by the police, it is not obligatory upon 
the Magistrate to register a case on the 
basis of such police report separately. 
AIR 1947 Oudh 68 (71) - 47 Cri L Jour 
887 = 21 Luck 593 •* AIR 1965 Him Pra 
37 (40) = 1965 (2) Cri LJ 99. 

(See ILR 1967 Cut 73 (80).l 

[See also AIR 1969 Mys 184 (185. 168) 
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=> 1969 Cri LJ 754 (1968) 2 Mys U 

604. (Observation in AIR 1964 Mys 129 
held overruled by AIR 1964 SC 1541.)] 

(6) Cognizance taken by Magistrate 

Is of offences and not complaints or 
police reports. Therefore, even 11 a 
Magistrate has taken cognizance of an 
offence, he can entertain and take cog¬ 
nizance of other complaints, applica¬ 
tions or police reports with regard to 
that offence if made during pendency of 
trial. AIR 1965 All 131 (134. 135) - 

1965 (1) Cri LJ 275 «= 1964 All LJ 335. 

(7) Even in a case where the police in¬ 
vestigate a cognizable offence in respect 
of the information received by 
them and submit a final report imder 
Section 173, Cr. P. Code of which the 
Magistrate having jurisdiction takes 
cognizance by virtue of Section 190 
(1) (b), Cr. P- Code, there is no bar 
for the Magistrate taking cognizance of 
a complaint filed by a party in respect 
of the same facts under Section 190 (1) 
(a), Cr. P. Code, and proceed with the 
enquiry or the trial, as the case may 
be or the both. AIR 1969 Mad 177 (179, 
180) = 1969 Cri LJ 6J8 = (1968) 2 Mad 
U 321. 

(8) It would be Irregular for the 
Magistrate, who has sent the case for 
enquiry not being prima facie satis¬ 
fied with the truth or otherwise of the 
case as stated in the complaint petition 
and as disclosed in the initial deposition 
of the complainant, to still act upon the 
same later on, in face of the enqtiiry re¬ 
port which negative the truth of the 
prosecution case. (1968) 34 Cut LT 411 
(414. 415). 

(9) Where proceedings have been 
started in respect of one offence alleged 
to be involved in a criminal transaction 
and subsequently it is proposed to start 
proceedings in respect of the other off¬ 
ences involved in such transaction. It 
Is not regular for any Court other than 
tv>p one which is already in seisin of 
tbe case relating to the transaction to 
start such proceedings. AIR 1929 Pat 
710 (712) “ 31 Cri L Jour 472, 

(10) Where the complaint against a 
person is pending when the second com¬ 
plaint is preferred the second com¬ 
plaint could not be proceeded with* 
AIR 1954 Ajmer 56 (2) (56) “ 1954 Cri 
L Jour 1234. 

(11) The fact that cognizance of an 

offence has been taken by one Court 
does not (by itself) preclude any other 
Court from taking cognizance of the 
same offence. AIR 1923 Cal 652 (653) 
— 24 Cri L Jour 710 (DB) •• AIR 1931 
Pat 50 (52) » 32 Cri L Jour 548 *• AIR 
1933 Lah 852 (853) « 35 CH L Jour 

171. 

(12) Where a case pending before one 
Gourt Is transferred to another Court, 


the latter can take cognizance of any 
offence involved in the case and proceed 
against any person implicated there¬ 
in. (1901) 5 Cal WN 488 (489). 

(13) The transferee Magi^ate cannot 

on the strength of the complaint trans¬ 
ferred to him, take cognizance of a 
totally different offence. AIR 1958 
Manipur 14 (15) = 1958 Cri L Jour 

393. 

(14) The order of a Magistrate de¬ 
clining to take cognizance of an offence 
does not operate as autrefois acquit 
and does not precliide cognizance t^ing 
taken of the same offence again. (1950) 
54 Cal WN (2 DR) 71 (84) (DB) AIR 
1933 Pat 242 (243) = 34 Cri L Jour 1198 
(DB). 

(15) After repeated adjournments 

police failing to put up charge-sheet — 
Magistrate releasing accused from his 
bail bond — Accused cannot be said 
to have been discharged tmder Sec. 253, 
Cr. P. C. — Magistrate is competent to 
take charge-sheet filed later on and 
direct issue of process. AIR 1953 Orissa 
84 (85) ILR (1952) Cut 323 » 1953 

Cri L Jour 672. 

(16) Previous complaint dismissed — 

Complainant filing second complaint — 
Magistrate not to dismisg second com¬ 
plaint solely on groimd that previous 
complaint on same allegations had been 
disniissed — Fact that remedy tmder 
Section 436 is open to complaint is no 
bar. AIR 1952 All 455 (456. 457, 458, 
459) » ILR (1950) All 1264 1952 Cri 

L Jour 827. 

(17) Complaint for offence dismissed — 

Subsequent complaint to police for same 
offence Informant different — Ac¬ 
cused different — Cognizance on 
charge-sheet not illegal. (1963) 1 Cri 
LJ 555 (557. 558) « 1962 BLJB 288 

(Pat). 

(18) Where there Is neither revival of 
the complaint nor a fresh complaint is 
filed nor is the order dismissing the ori¬ 
ginal complaint moved against or set 
aside, the entire proceedings are with¬ 
out any foundation and the conviction 
must be void in law. ILR U948) 1 Cal 
407 (412). 

(19) One Magistrate not taking action 
His successor is not barred fmm tak¬ 
ing cognizance of same offence. AIR 
1941 Pat 395 (397) = 42 Cri L Jour 504. 

(20) After i>olice-report stating that 

there is no case and the acceptance of 
such report by a Magistrate competent 
to take cognizance, the District Magis¬ 
trate cannot order the iKtUce to charge- 
sheet. AIR 1928 Pat 585 (586) 29 Cri 

L Jour 942. 

(21) The pendency of dvH proceed¬ 

ing concerning the matter Involved Is 
no bar to the initiation of criminal pro¬ 
ceedings under this section. (1968) 0 

Suth WR (Cr) 22 (22) (DB). 
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[See also AIR 1959 All 332 (337) « 
1959 Cri L Jour 603 (DB)J 

(22) It is no objection to proceedings 
onder this section that a civil action is 
maintainable in respect of tbe matter. 
tl968> 10 Suth WR (Cr) 40 (40) (DB). 

123) The fact that the accused (a 
BOldier) has been departmentally 
punished for his misdeed Is no bar to 
nTa criminal prosecution. 1887 Rat 318 
1819) (DB) ** AIR 1954 Kutch 33 (37) 
m. 1654 Cri L Jour 1086. 

(24) A defect or illegality in investi¬ 
gation has no direct bearing on the 
Competence to take cognizance by 
Court or other procedure for trial. 
AIR 1969 Andh Pra 99 (102) = (1968) 2 
Andh LT 388 » 1969 Cr LJ 368> 

(25) niegallties or irregularities In 
regard to the arrest of the accused per- 
|K)n do not affect the jurisdiction of the 
Court to take cognizance of the case 
against him. AIR 1941 Nag 338 (339) » 
43 Cri L Jour 89 •• (1903) 26 Mad 124 
fl25) (DB) *♦ (1911) 12 Cri L Jour 350 
(350) » 35 Bom 225 (SB) •• AIR 1932 
Bom 610 (612. 613) = 33 dl L Jour 733 

(But see AIR 1925 Bom 131 (133. 134) 
M 26 CM L Jour 441 (DB)-3 

(26) There is no legal objection to 
proceedings being dropped by a Magis¬ 
trate if he finds that he ought not to 
have t**kp'Ti cognizance of an offence. 
AIR 1942 Mad 283 (284) » 43 Cri D 
Jbur 785- 


036) - 1961 (2) Cn LJ 754 (DB) •• AIR 
1960 Ker 350 (350) « 1960 Ker LT 588 
— 1900 Cri LJ 1466 •• 1960 Ker LT 1004 
(1005). (Cognizable offence — Cog¬ 
nizance of, by Magistrate on complaint 
by public official instructed by State 
Government instead of on police report 
under Section 173 Not against law.) 

(5) A complaint filed by the Labour 
Officer under Section 45 of the Travan- 
core-Ck>chin Shops and Establishments 
Act, 1125, can be considered as a com¬ 
plaint of facts constituting the offence 
under Section 190 (1) (a). AIR 1957 Ker 
55 (57) = ILR (1957) Ker 353 = 1957 
Cri L Jour 637 (DB). 

(6) Offence tinder Companies Act — 
Private person can file complaint — 
Government Notifications. G. O. Nos. 518 
of 6th June 1916 and 3070 of 23rd 
August 1932, permitting the Registrar 
of Joint Stock Companies to file com¬ 
plaints, do not restrict the Magistrate 
in the exercise of hia powers under Sec¬ 
tion 190. AIR 1942 Mad 283 (284) ^ 43 
Cri L Jour 785. 

(7) Private complaints for offences 
under Bombay Prohibition Act not 
barred. AIR 1968 Bom 39 (41) *= 1968 
Cri LJ 27 =si 69 Bom LR 636. 

(8) Complaint of offence by Judge 
In a case in which under a mistaken 
view of the law he was supposed to 
have jurisdiction — Magistrate can 
take cognizance of offence. AIR 1947 
All 173 (174) - ILR (1947) All 411 

48 Cri L Jour 706. 


14* “Upon receiving a complaint of 
tacts which constitute such offence.’^~^ 
(11 Petition to Magisbate — Magistrate 
qgVwl to take administrative action • 
Petition is not complaint and the Magis-. 
trate caimot take cogntzsance on Its basis* 
AIR 1949 Cal 55 (56) 49 Cri L Jour 

635. 

(2) Protest-petition that investigating 
officer was not investigating case pr<^ 
perly and the accused be summoned and 
put on trial — Protest-petition can be 
treated as petition of complaint- AIR 
1966 Pat 473 (478) “ 1967 Cri LJ HI 
ILR 46 Pat 138 (DB). 

(8) The complaint of facts c onsti tute 
big the offence need not be in writing- 
Nor y<****^ it reach the Court directly 
through the complainant. AIR 1965 
Wiyfh Pra 53 (54) 1965 (1) Cri LJ 298 

« 1966 MPLJ 1189. 
ft) A Magistrate can take cognizance 

fli an offence on a complaint by 
menx the complaint may be present^ 
AIR 1947 All 139 (141) ILR (1947) AU 

887 48 Cri L Jour 282 ** 1963 All LJ 

888 • 1963 (2) Crt LJ 543 (545) (AU) 
Am 1968 Madh Fra 101 (101) - 1962 
HPLJ 1136 - 1963 (1) Cri LJ ^ ^ 
1962 Ker LT 639 (641) •• 1962 (1) Ol 

702 (702) - 1962 Mad WN - 75 
Had LW 224 Am 1961 AU 633 (685, 


(9) A Magistrate can prefer a com¬ 

plaint to himself and can take cogni¬ 
zance of such complaint- AIR 1926 Cal 
470 (477. 479] « 27 Cri L Jour 385 

(FB). 

(10) The motive of the complainant 
In Tnaking a complaint is immaterial 
(’92) 15 Mad 63 (64) (DB) •• 1891 Rat 
549 (550) (DB). 

(11) A complaint on which a Magis¬ 
trate can take cognizance under this 
section must state the facts which con¬ 
stitute the offence charged. 27 Cal 985 
(988) (DB) •• AIR 1930 Bom 372 (373) 

31 Cri L Jour 1142 (DB) •• AIR 1925 
Mad 1157 (1157) = 26 Cri L Jour 1589 
(DB) ** (1912) 13 Cri L Jour 691 (692) 
(DB) (Cal) •• 1891 Pun Re (Cr) No- 8, 
p. 19 (21) (DB) •• 1968 Cri LJ 117 (119, 
121) 8 Guj LR 290 (DB). 

(12) H the facts stated In the com. 

plaint do not constitute any offence, the 
Magistrate cannot take cognizance on 
such complaint* 1884 Bat 206 (200) 

CDB). 

[See however AIR 1958 Tripura S [8) 
om 1953 Cri L Jour 1463J 

(13) The coomlaint need not state all 
the facts on vwch the accused Is to be 
charged. (1909) 9 Cri L Jour 108 (111) 
« 82 Mad 8 (DB). 
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(14) It is not essential that a com¬ 
plaint shoiild specily the facts -v^ch 
woiUd confer territorial jurisdiction on 
the Magistrate to take cognizance of 
the offence. 1961 Ker LT 753 (754). 

(^) Complainant may indicate some 
of the facts of his complaint by way 
of annexures, and that does not invali¬ 
date the petition of compls^t. 1961 (2) 
Cri LJ 218 (220) (DB). ' ’ 

(16) Any defect in the complaint due 
to the insufficiency of facts stated 
therein is curable imder Section 529 (e). 
AIR 1932 Bom 610 (612) (DB). 

(17) In taking cognizance on a com¬ 
plaint, a Magistrate is not confined to 
the sections mentioned in ^e complaint. 
AIR 1948 Mad 95 (95) = 49 Cri L Jour 

30 AIR 1947 All 139 (141) » ELR 

(1947) All 297 = 48 Cri L Jour 282 •• 
(1903) 25 All 209 (211) (1899) 26 Cal 

786 (789, 790) (DB) •* 1895 Pun Re (Cr) 
No. 23. p. 65 (66) (DB) 1967 BUR 227 
(235). 

(18) If on taking cognizance on a 
complaint the Magistrate finds that the 
complainant had no locus standi to file 
the complaint and he ought not to have 
taken cognizance of the offence he 
drop the proceedings. AIR 1942 Mad 
203 (284) «= 43 Cri L Jour 785. 

(19) Where a complaint purports to 
be made under Section 476 but the case 
is one to which Section 476 does not 
apply and the proceedings under that 
section have beien illegally held, this 
does not affect the validity of the com¬ 
plaint or the jurisdiction to cogni¬ 
zance of the offence on its basis. AIR 
1943 Lah 208 (209) « 44 Cri L Jour 666 
•* AIR 1947 All 173 (174) a ILR (1947) 
AU 411 « 48 Cii L Jour 706. 

(20) Section 476 does not preclude the 
officer presiding over a Court from 

self preferring a complaint and the 
juris(hction of the Magistrate before 
whom the complaint is laid to try it 
like any other complaint Is not taken 
away by that section. AIR 1665 Orissa 
180 (182) = 1965 (2) Cri L Jour 525 — 

31 exit LT 1036. 

(21) Under the U, P. Encumbered 
Estates Act (25 of 1934) a liquidation 
officer is not prevented by any rule 
of law from making a complaint 11 
he considers that a party in a proceed¬ 
ing pending before him has committed 
an offence. The fact that he could not 
have taken any action under Section 470 
in his capacity as a Court does not de¬ 
bar h^m from t^iring any action In his 
capacity, as a public officer or author!^. 
AIR 1949 AU 692 (695) » ILR (1950) All 
671 « 51 Cri L Jour 199 (DB). 

(22) Sections 480 and 482 do not de¬ 
rogate from the power of a Court to 
take cognizance of the offence under Sec- 
tlon 190 (1) (a) on complaint under Sec¬ 
tion 195. AIR 1959 All 693 (694) - 1950 
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Jour 1261 ■> AIR 1960 Fat 880 
B *282 - 1869 

(23) Whm^ the facts stated constftote 

^ offence under two or more statutes 
the Magi strate will taic^ ^ 

aU such offences. AIR 1959 Cal 32 (841 
- 1959 Cri L Jour 38 (DB). 

(24) The Official. Secrets Act provfdoa 

Jw a special procedure of complain^ 
The Magistrate takes cognizance of 
ence thereunder only under Sec. 190 (H 
(a) and not under Section 160 (1) (bliu 

AIR 1969 Cal 535 (537, 538} — 1969 Cri 
LJ 1361 (DB). 

(25) Sijecial Court under W. B. Crhnl. 
nal Uw Amendment (Special Courts)' 
Act, 1949 can take cognizance of off* 
ence on complaint of investigating off^ 
cer even before Amendment of Sec. 5 
(1) in 1660. AIR 1969 Cal 481 (487) w 
1969 Cri LJ 1224 (DB). 

(26) Report of officer of Railway Pro¬ 
tection Force under Section 8 oA 
Railway Property (Unlawful Possesstoul 
Act, 1966, to Magistrate is cmnplaint OB 
which cognizance Is tflkm. AIR 1000 
Cal 594 (601) « 1969 Cri LJ 1480. 

(27) Jurisdiction to talca cognizance 
— Complaint lodged by director of en¬ 
forcement ^ Complaint disdoting com¬ 
mission of offence under Penal Code 
also Magistrate can take cognizance 
thereot (1969) Mad LW (Cr) 8)4 
(Mad). 

15. "Upon a report In wiiilng of sniff 
facts made by any police officer" 
Clause (1) (b).^ (1) words “rep ort 
In writing of such fads made Ity.a 
police officer** in Clause (b) would 
Include a report by the police In any 
case vhi ch t hey can Inv^tigate under 
Chapter XIV, the rei>ort by ttie 
police in a cognizable case or In a na^ 
cognizable case which they have bees 
ordered by a Magistrate to Investigate. 
AIR 1938 Rang 257 (258) — 39 Cri U 
776 AIR 1956 Ajmer 24 (24) - 1956 
Cri LJ 167 AIR 1948 Bom 163 (169)- 
49 Cri LJ 166 (DB) AIR 1947 Oudb 

68 (71) — 47 Cri LJ 887 - 21 ImcM 
593 AIR 1930 Bom 372 (372) 11 

Cri LT 1142 (DB) AIR 1927 Bom 440 
443, 444) — 28 Cri LJ 939 (DB) 
AIR 1967 Demi 151 (153) — 1967 ffkl 
LJ 1630 » 69 Pun LR (D) 207. 

(2) The words in Clause (b) bidade 
any report of a police-officer as to as 
offence whether tiie case is one 
he can investigate or not. AIR 1908 
Trav-Co 43 (44) » 1953 Cri LJ 288 * 
AIR 1959 Cal 640 (642) « 1959 Cri B8 
1163 AIR 1957 Mys 40 (42) — ILB 
(1956) Mys 321 » 1957 Cri LJ 464 » 
1957 Cri LJ 149 (151) (Pat) ADt 

2952 Him Fra 74 (79) * 1902 CH U 
1712. 

[See AIR 1948 Bom 163 fl06) • 48 
Crt LJ 196 (DB)J 
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[Bxtt see AIR 1955 Sau 42 (44) » 
1955 Cri U 839 (DB) *• 1933 Mad WN 
878 (878) AIR 1938 Rang 257 (258) » 
89 Crl LJ 776 •• AIR 1927 Bom 440 
1443. 444) c, 28 Crl U 939 (DB) 
AIR 1925 Bom 131 (134) « 25 Cii LJ 

441 (DB) »• AIR 1925 Lah 237 (238) 

25 Cri LJ 1361 •• AIR 1965 SC 1185 
fll^ U87) » 1965 (2) Crl LJ 250 » 
fl96i0 1 SCR 269 •* AIR 1969 AH 
123 (128) => 1969 Cr LJ 354 *• 
(1969) 2 An WR 449 •• 1968 AU 
LJ 765 (DB). (1965 AU LJ 68 and 
AIR 1961 AU 377. Overruled.) AIR 
1967 Mad 4 (4) = 1967 Cri LJ 84 = 
(1966) 1 Mad LJ 331 AIR 1966 Punj 
465 (466) » 1966 Crl LJ 1324 68 

Pun LR 432 »• AIR 1962 Raj 94 (95) = 
1061 Raj LW 515 = 1962 (1) Cri LJ 

487 «• AIR 1960 AU 509 (510) = 1960 
Cn LJ 1059 •• AIR 1960 Raj 150 (151, 
(152) = 1960 Cri LJ 853 = 1960 Raj 
LW 42. 

[But see AIR 1967 Mad 390 (391) = 
1967 Cr LJ 1525 = (1967) 1 Mad LJ 
108 1961 (2) Crl LJ 53 = AIR 1961 
Cal 377 1961 (1) Cri LJ 496 (1) = 

AIR 1961 Cal 257 (258) = 64 Cal WN 
1O20J 


(3) Present clause Includes not only 
tbe final report under Section 173, but 
also other reports made by the poUce* 
AIR 1953 Orissa 83 (83) ® 1953 Cri LJ 
855 •• AIR 1959 Raj 191 (193) = ILR 
(1959) 9 Raj 86 « 1959 Crl LJ 1112 •* 
AIR 1056 Orissa 129 (135) » ILR (1958) 
Cut 287 = 1956 Cri LJ 909 (DB) •• AIR 
1952 Him Pra 81 (87) » 1932 Cri LJ 

1720 ** Am 1965 SO 1185 (1187) = 
1965 (2) Crl LI 250 = (1965) 1 SCR 269 
•• (1969) 2 An WR 449. 

[See Am 1957 Cal 370 (381) = 1957 
Crl LJ 713.1 

[See also 1968 All LJ 765 (767) (DB)J 


(4) The words “police report“ In Sec- 
Hon 251A and “report by a poUc© 
c^ficer** In Section 190 (1) (b) mean the 
samp thing and that In both cases the 
words include any report by a police 
oZfloer whether falling under S. 173 or 
not. Am 1065 BO 1185 (1186) = 1965 
C0> Orl LI 250 — [19651 1 SCR 269. 
[Am 1958 Cal 218, Ovenuled.) ** Am 
1967 Cal 352 (354) » 1967 Cri U 858 
■■ 1968 Raj LW 206 (207). 

[But see Am 1965 TTim» Pra 37 = 
4965 ( 2 ) Cri LJ 99-1 

(8) ^lica rex»rt menUoned In Sec- 
fton 207 (a) Is report mentioned in Sec- 
tfon 190 (1) (b). Am 1967 SC 1167 

( 1149) «. 19S7 Crt L9 1081 = (1967) 1 
ROWS 465. 

(6) In order to constitute a report ol 
a poUce-offlcer the aUegation must be 
iiiiide by a police-offiLcer as such and 
skA as a private persm. (1904) 1 Cri 
W 198 (199) — 2 Low Bur Rul 146 
(SB). (Per Berks J.) Am 1967 Guj 
9IB (22Q .. 1067 (1) Cri LJ 1328. 


(7) If cognizance Is in fact taken, on 

a police report vitiated by the breach 
of a mandatory provision relating to in¬ 
vestigation, the result of the trial 
which follows it cannot be set aside 
unless the illegality In the investigation 
can be shown to have brought about a 
miscarriage of justice. Am 1955 SO 
196 (203, 204) » 1955 Cri LJ 526 ILR 
(1955) PunJ 135 = 1955 SCR 1150 
AIR 1959 All 82 (87) = 1959 Cri LJ 

113 AIR 1959 Raj 191 (193) = ILR 
(1059) 0 Raj 86 = 1959 Cri LJ 1112 ** 
Am 1958 Tripura 1(7) 1958 Cri LJ 

97 ••• Am 1969 All 123 (128) = 1969 

Cri LJ 354 ** 1969 Ker LT 18 (21, 

22) (1969) MLJ (Cr) 189 *• AIR 1964 

Raj 237 ( 239, 240) = 1964 Raj LW 

275 = (1964) (2) Cri LJ 581 ** AIR 

1962 Bom 263 (267) = 64 Bom LR 274 
= 1962 (2) Cri LJ 598 (DB) AIR 

1962 Bom 205 (211, 213) = 64 Bora LR 
188 =» (1962) (2) Cri LJ 326 (DB) •* 
1962 (2) Cri LJ 544 (545) (J and K) = 
(1962) Kash LJ 127 (1962) 28 Cut LT 

47 (52). 

(8) If the police officer has taken 

up investigation In a cognizable offence, 
the Inevitable consequance of such an 
inve^igatlon being a report luider Sec¬ 
tion 173 Cri. P, C. such a report in spite 
of irregularities and breaches committ¬ 
ed by the police officer, must be deem¬ 
ed to be a report imder Section 173 
and the Magistrate has to take cogni¬ 
zance of such a report only under Sec¬ 
tion 190 (1) (b). 1969 Mad LW (Cr) 

90 (97). 

(9) The word ‘any* in Clause (b) of 

Section 190 (1) Is comprehensive 

enou^ to Include a report lodged by 
a police officer other than the police- 
officer who could make investigation 
under Section 150. Am 1959 AU 82 
(87) = 1959 Cri LJ 113 AIR 1969 
Bom 285 (291) » 1969 Cri LJ 1033 = 
70 Bom LR 778 »• Am 1963 Raj 48 (49, 
60) = 1963 (1) Cri LJ 318 1962 Raj 

LW 539. 

(10) Where the illegality in the 
Investigation has been broui^it to the 
notice of the Court during the trial, 
the Court, while not declining to take 
cognizance, will have to take the neces¬ 
sary steps to have the Ulegallty cured 
and the defect rectified. AIR 1959 
Mad 389 (391) » ILR (1959) Mad 345= 
1959 Cri LJ 1085 •« Am 1962 Cal 189 
(191) a 1962 (1) Cri LJ 405 — (1961) 
2 Cal 462 (DB). 

cm A report oS a police-officer on 
which cognizance can be taken under 
this clause must give Ihe facts consti¬ 
tuting the offence charged. Am 1952 
Him Pra 74 (79) » 1952 Cri LJ 1712 
Am 1955 Bhopal 20 (21) — 1955 Crl 
LJ 1561 *• Am 1955 Trav-Co 74 (79) - 
ZLR (1954) Trav-Co 1217 = 1955 Cri 
LJ 740 (DB) •• 1052 Raj LW 297 
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(298) ’•« AIR 1937 Pat 160 (163) = 38 
Cn LJ 94 •» 1966 AU WR (HC) 409 

[See also AIR 1956 Bom 195 (195) « 
1956 Cri LJ 481 (DB).] 

(12) When a Magistrate takes cognl- 
f^ce of offences under Section 190 (1) 
(b) he takes cognizance of all offences 
con^ituted by the facts reported by 
police officer and not only of some of 
such offences. AIR I960 SC 810 (812) a 
1960 Crl LJ 1165 «= (1960) 3 SCR 245. 
(Magistrate after making order of dis¬ 
charge in respect of offence triable as 
warrant case can still proceed for 
offence triable as summons case.) 

(13) Where the facts srtated constitute 
an offence under two or more statutes* 
the Magistrate will take cognizance of 
all such offences. AIR 1959 Cal 32 
(34) = 1959 Cri LJ 38 (DB). 

(14) If the facts recited in the report 
do not constitute any offence, the 
Magistrate cannot take cognizance of 
such offence on it- AIR 1922 Cal 538 
1539) = 24 Cri I>J i (DB). 

(15) Where the police report does 

not allege facts which constitute an 
offence or repudiate the correctness of 
the allegation as to the existence of 
such facts, the cognizance taken by the 
Magistrate must be referred to hfa 
powers under Section 190 (1) (c). and 
not under Section 190 (1) (b). 1966 All 

WR (HC) 409 (411). 

(1C) Information of a cognizable and 
non-cognizable offence — Police report¬ 
ing the case as non-cognizable — 
Magistrate’s acceptwce of the report — 
Magistrate’s subsequent order calling 
tor a charge-sheet from the police for 
the cognizable offence Is illegal* (1907) 

6 Cri LJ 34 (36) (DB) (Cal). 

(17) Report need not state what 
each prosecution witness named therein 
is going to depose. AIR 1922 Pat 294 
(296) = 23 Cri LJ 69 (DB). 

(18) Until the charge sheet has been 
filed a Magistrate cannot be said to 
have taken cognizance of an ofience 
under Clause (b) of sub-section (1). 
AIR 1951 SC 207 (208) => 1951 SCR 
312 = 52 Crt LJ 775 *♦ AIR 1953 Orissa 
84 (85) = ILR (1952) Cut 323 =» 1953 
Cri LJ 672 •* AIR 1950 All 626 (629. 
630). 

(19) Where a person gives Informa¬ 
tion to the police of the commission of 
a cognizable offence and the police 
after investigation find that the Infor¬ 
mation is maliciously false and make a 
report recommending the prosecution of 
the informer, the Magistrate take 
cognizance of the offence of bringing a 
false charge under Section 211 of the 
Penal Code as on the report of the 
police, provided that It is otherwise 
open to him to do so. AIR 1919 Pal 


319 (320) « 20 Cri LJ 413 •• AIR 1929 
Pat 514 (515, 516) = 31 Cri LJ 55. 

(20) If In the opinion of the Ma^b* 
trate the facts stat^ in the report of a 
police-officer amount to an onence, he 
can take cognizance of such offence on 
such report although, in the opinion of 
the police-officer, (he facts do not 
amount to such offence, AIR 1933 Pat 
50 (51) =s 34 Cri LJ 303 •• AIR 1968 
8C 117 (123) » 1968 Crl LJ 97 « 

(1967) 3 SCR 668 AIR 1966 Gui 283 
(288, 292) »» (1966) 7 Guj LR 130 a 
1966 Cr LJ 1420 (FB). (AIR 1952 
Pepsu 29 and AIR 1952 Fepsu 38, DlS8*l 
** AIR 1962 Cal 135 (145) = 1962 (1) 
Cri LJ 285 = 66 CalWN 697 (FB). (AIR 
1952 Pepsu 29; AIR 1952 Pepsu 38 and 
AIR 1960 Bom 240, dissented from.) ** 
1966 AU WR (HC) 409 (411) •• AIR 

1966 Raj 233 (235 to 237) »» 1966 Cll 

T.J 1202 « 1965 Raj LW 352 (DB) 
AIR I960 Mys 237 (238) 38 Mys LJ 

490 = 1960 Cri LJ 1226 (1) •• 1957 Cri 
LJ 231 (232) » ILR (1956) 6 Hal 469. 

[See also AIR 1961 Orissa 64 (65. 
66) = 1961 (1) Cri LJ 539 » 26 Out LT 
647 ** AIR 1952 Pepsu 38 (39, 40) » 
1952 Cri LJ 474 •« AIR 1952 Pepsu 29 
(30, 31) » 3 Pepsu LR 184 1052 Crl 

LJ 482 (DB). (NoteNo longer good 
law in view of AIR 1968 SC 117—^EdJ 


(21) Magistrate can take cognizance 
of an offence on the facts contained in 
the report of a poUce-oficer althou^ 
In the opinion of such officer ^ere fa 
not sufficient evidence to justify taking 
further action. (1878) 2 Weir 119 (119) 
•• AIR 1924 Sind 71 (72) « 26 Cri iJ 
181 (FB). (Overruling 12 Cri LJ 92.) ■■ 
(1907) 5 Crl L Jour 275 (276) •• AIR 
1917 AU 133 (134) « 18 Cri LJ 425 (428), 

[But see AIR 1932 Mad 673 (674) 

33 Cri LJ 785.3 

(22) Cognizance on poUce report ^ 
Name of accused amongst others men¬ 
tioned in F. I- R. — Charge-sheet omit¬ 
ting to mention such accused —> Perusal 
by Court of case diaries — Issue oS 
summons to such accused ~ Cogni¬ 
zance is taken under J^ction 190 (1) 
(b) and not imder Section 190 (1) (c). 
1962 (1) Cri LJ 96 (97, 98) (Tripura). 

(23) Section 11 of the Essential Com¬ 

modities Act, 1955, provided that no 
Ck)urt should take cognizance of the 
offence imder that Act, except on a 
report in writing. Cognizance *<>kpn 
on F. I. R* drawn on a letter sent by 
a PoUce Sub-Inspector la not legal 
cognizance taken on a report In 
writing. AIR 1958 Cal 612 (613) » 

1958 Cri LJ 1386. 


(24) Where a Magistrate takes cognL 
zance of an offence on the statement 
of a poUce-offlcer . does not 

amount to a **report in writing of a 
poUce-offlcer*' within this clause, tea 
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Seotfoii 190 — Note 15 fcontd.) 
case Is covered by the provisions ol 
Section 520 (e) so that ii the Alagls- 
trate has acted in good faith, the pro¬ 
ceedings initiated by him are not 
affected. AIR 1028 Lah 66 (68) » 20 
Crl LJ 65 (DB) »* AIR 1948 Bom 163 
(106) — 49 Crl LJ 196 (DB) •• AIR 
1026 Mad 865 (871) » 27 Cri 1031 
(FB), 

(25) Suppose a Magistrate has taken 
cognizance with reference to certain 
accused persons on the basis of a pre¬ 
liminary report of the police. If in 
final report or charge-sheet, the names 
of some of the accused persons are 
mnltted, the Court is not boimd to drop 
further proceedings against them on 
this ground. AIR 1924 Pat 597 ( 602 )» 
26 Crl LJ 244 (DB). 

(26) After the Magistrate has taken 
cognizance of an offence on the bcisls 
of a police report, further Investigatlou 
into that offence by the i^olice Is not 
legal. AIR 1969 Cal 316 (320) = 1969 
Crl LJ 723. 

(27) Under Section 14 (1) of Hoard¬ 
ing and Profiteering Prevention Ordi¬ 
nance (35 of 1943) (since repealed by 
Act 2 ol 1948), the sanction of the 
proper authority was an essentl^ pre. 
liminary to the institution of a prose¬ 
cution. Therefore, where cognizance 
was taken by a Magistrate on a police- 
report without such previous sanction 
the prosecution was held to be bad for 
want of such sanction and it could not 
be validated by accord ol a subsequent 
sanction. AIR 1945 Oudh 18Q (182) 

47 Cri LJ 4a 


(28) Police-reports are not In them¬ 
selves evidence and ought not to be 
treated as such. 1900 Pun LR (Cri) 71 
(73) (DB). 


(29) This Clause applies only to the 
report of a police officer but under 
special statutory provisions the report 
of any other officer also may bo 
treats as a report of a police officer 
for the purposes of this section. AIR 
1065 SC 1185 (1187) = 1965 (2) Cr LJ 
250 « (1965) 1 SCR 269. (Report under 
Section 11, Elssential Commc^ties Act 
(1955).) •« AIR 1970 Pat 159 (160). 

(Report under Section 11 of Essential 
^mmodities Act. 1955.) •• AIR 1969 Pat 
2M (255). (A report by an Excise 
Officer under Bihar and Orissa Excise 
Act) AIR 1968 Gui 23 (29) » 1968 
CW LJ 156 — 9 GuJ LR 201 (DB). 

(Charge-sheet forwarded by police offi¬ 
cer under Rule 12 (9) (a) oil the 

Mence of India Rules, 1962.) »• AIR 

1968 Pat 892 (393). (Report of Excise 
OzQcer under Bihar and Orissa Errlfwi 
^^(2 of 1916).) •• AIR 1908 Pat 342 
g*4} — 1068 Cr LJ 1195. (Report by 
wcise Officer under Bihar and Orlsn 
Kxdse Act rs ai loist.i •• atr kms 


Madh Pra 337 (339) — (1963) (2) Crl 
LJ 629 « 1965 MPLJ 329 (DB). (Report 
of Excise Officer under Opium Act is 
police report under Section 190 (1) (b) 
but not within Section 251-A — AIR 
1958 Madh Pra 285 and AIR 1961 Madh 
13, Overruled.) •• AIR 1962 Cal 410 
(410) « 1962 (2) Cri LJ 178 (DB). (Report 
under Section 11 ol the Essential Com¬ 
modities Act, 1955.) (1962) 28 Cut 

LT 47 (50). (Report of Excise sub- 

Ihspector under Section 78 (4) of Bihar 
and Orissa Excise Act (1915).) ♦* AIR 
1961 Orissa 64 (66) « 1961 (1) Crl LJ 
539 — 26 Cut LT 647. (Report of 
Excise Officer under Section 204, Opium 
Act comes under Section 190 (1) (b) 

but not under S. 251-A.) •• AIR 1958 
Madh Pra 54 (54) = 1958 Cri LJ 189 
(DB). (Report of Excise Officer under 
M. B. ^cise Act.) AIR 1956 Ajmer 
24 (24) » 1958 Crl LJ 167. (Report for 
an offence under Section 33, (Ajmer) 
Excise Regulation (1 of 1915).) AIR 
1954 Madh B 101 (105) =i= 1954 Cr LJ 
966. (Report of an officer of Delhi 
Special Police Establishment.) •• AIR 
1927 Cal 405 (406) = 28 Crl LJ 316 

(DB). (Report of Excise Sub-Inspector 
under Section 74 (4) of Bengal Excise 
Act 15 of 1909).) 

(30) A police officer for purposes of 
Section 190 (1) (b) can only be a 

police officer properly so called- The 
Central Excise officer Is not a police 
officer. AIR 1966 8C 1746 (1750) a 

1966 Cri LJ 1353 = (1966) 3 SCR 698. 
(AIR 1962 SC 276, Foil. Conflict of views 
expressed in AIR 1927 Bom 4 (FB) and 
AIR 1932 Pat 293 (SB) not resolved.) 


(31) Offence under S. 26 of Maha¬ 
rashtra Municipalities Act (46 of 1965), 
Is cognizable. Once the police officer 
arrests the person committing such 
offence, complaint by Municipal Chief 
Officer under Section 296 of that Act 
Is not necessary for taking cognizance. 
AIR 1970 Bom 240 (Prs 5, 6, 7). 


16* Complaint by police-officer.— ( 1 ) 
Report of a police-officer whether in a 
cognizable or non-cognlzable case does 
not amount to a complaint. AIR 1950 
Nag 38 (44) « ILR (1950) Nag 87 = 51 
Cri LJ 427 •• AIR 1930 Nag 86 (87) « 
37 Cri LJ 587 *« AIR 1968 Cal 640 
(544) « ILR (1989) 2 Cal 161 » 1968 

Cri LJ 1411 •• Am 1967 Delhi 151 
(153) — 1967 Cr LJ 1630 « 69 Pim LR 
(D) 207 »• Am 1963 Cal 191 « (1963) 
1 Crl LJ 424 (DB) •• Am 1960 Raj 150 
(151, 152) . 1960 Raj LW 42 1960 

Crl LJ 853. 

_(2) The report ol police officer In 

writing cannot be termed as a “com¬ 
plaint of facts" AIR 1965 80 V9 9 

(2J Cri LJ 250 - (19651 

1 SCR 269. 

(2) Pollce-<riCflcep Is free to mwina a 
coiiu>lalnt Instead of a report* AIR 
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(DB) “34 Cri LJ 250 

^^[See also AIR 1970 Bom 225 (231, 
2 d 2 ). (Magistrate can take cognlz^ce 
of the offence under Section 135 Cus¬ 
toms Act by treating the charge-sheet 
as a complaint in respect of non- 

offence.) »• AIR i960 Ker 315 
“I960 Ker LT 217 a 1960 CriLJ 
1334 (DB) ** (1968) 70 Bom LR 757 
(764) e= 1969 Mah 199 •* 1965 AD 
LJ 68 (70) »-« AIR 1965 Ker 59 (62) a 
1965 (1) Cri LJ 178 a 1964 Ker LT 535 
(DB) ** AIR 1961 All 377 (378) a 1961 

(2) Cri LJ 53 a 1961 All LJ 118 
AIR 1958 Andh Pra 392 (393) a UJR 
(1958) Andh Pra 137 a 1958 Cri U 
737 (DB).] 


(4) He can make a complahxt In res¬ 
pect of any offence whe^er he can 
investigate into it or not. AIR 1952 
Kutch 54 (55) a 1952 Cri LJ 1037 •• 
AIR 1929 Pat 514 (516) a 31 Cri LJ 
55. 

(5) Where the allegaflon ol a police- 

officer is held not to amount to a 
report of a police-officer, it can be 
treated as a complaint 12 It oUierwlse 
satisfies the requirements of the defini¬ 
tion of a complaint. AIR 1953 Trav-Ca 
43 (44) a 1953 Cri LJ 288 ** (1902) 26 
Bom 150 (156, 167) (FB) «■ AIR 1948 

Bom 163 (169) a 49 Cri LJ 196 (DB) 
*« AIR 1932 Bom 610 (612) a 33 Cri 
LJ 733 (DB) »• (1909) 9 Cri LJ 108 (110, 
111) a 32 Mad 3 (DB) 1969 Cri LJ 
1458 (1459) a 1969 Mad LW (Cri) 88. 

(6) Where a letter was written by a 
Sub-Inspector of Police to the Superin¬ 
tendent of Police to the effect that a 
certain person had committed an 
offence under Section 177 of the Penal 
Code and praying Cor bis permission 
for filing a complaint against the per¬ 
son and such letter was forwarded by 
the Superintendent ol Police to the 
Magistrate, it was held that the letter 
was merely a report and not a com¬ 
plaint. AIR 1936 AH 788 (799) a 38 
Cri LJ 57 (DB) 

(7) Statutory complaint of offence 
under Section 295A L P. & filed by 
police officer is not report hi writing by 
police officer but complaint under Sec¬ 
tion 190 (1) (a). AIR 1963 Mad 160 
(163) » 1963 (1) Cri LJ 772 - (1963) I 
Mad LJ 15. 


17. Power of Magisfrate to order 
police to charge-sheet any persoiLr— (1) 
There is no specific provision In vie 
Code authorisi^ a Magistrate to order 
the police to charge^Oieet any person. 
AIR 1956 Assam 127 (2) (128) — 1956 

Cxi LJ 974 (2) 1969 Cri LJ 831 >i^ 

1969 Raj LW 213 *■ AIR 1966 OuJ 283 
(292) » 1966 Cri LJ 1420 (1966) 7 

Guj LR 130 (FB) ■* AIR 1065 HIm-Pra 
37 (40) - 1965 (2) Cri LJ 99 •• AIR 


1960 Gri 


1960 Madh Pra 12 (13, ®4)' ■ 

LJ 79 B 1959 MPLJ 875. 

(2) Where the Magistrate orders the 

cases the police 
are entitled to come to their ow n con- 
cl^on in making their report and the 
Magistrate cannot order them to put 
In a charge-sheet when they are of the 
that the case Is not true. AIR 
1953 Assam 112 (112) » ILR (1952)4 
A«m 273 B 1953 Cri LJ 797 (DB) •* 
j^i.1932 Mad 673 (673) b 33 'cri* LJ 
785 ** AIR 1968 SO 117 (123) b 1968 

1960 Bom 240 and AIR 1966 Pat 438, 

•• air 1962 Cal 135 (145)- 
(1) Cri LJ 285 B 66 Cal WN 697 
ffB) (Cr. Rev. No. 226 of 1960, D/- 
|2-9-19M (Cal) and obiter observations 
to AIR 1941 Cal 263. Overrnledx AIR 

VSS 29| air 1952 Pepsu 38 and 

1960 Bom 240, Dies, from.) •« AIR 
1969 All 241 (242) — 1958 All LJ 429 — 
Cil LJ 590 *• 1969 AU WR (HC) 
493 (4941 AIR 1960 Madh Pra 12 (13, 
14) B 1960 Cri LJ 79 B 1959 MPLJ OT5. 

AIR 1957 C:al 379 (382) - 

1957 Cri LJ 713.1 

(But see AIR 1932 Pat 72 (77) — 83 
Cri LJ 349. (It is a proper procedure 
for a Magistrate who thfnioy it fit to 
proceed judicially against any person to 
order the police to chaige-aheet him.) 
** AIR 1958 Madh Pra 234 (234) ^ 

1958 Cri LJ 1040. (AIR 1953 Pat 242 
BeL on.) *• ILR (1957) Out 377 (379) •» 
AIR 1924 Pat 597 (602) — 28 Cri LJ 241 
(DB) »• AIR 1951 Ral 140 (146) — 52 
Gri LJ 1174.3 

(3) No Illegality Is committed by the 
Magi strate taking cognizance of an 
offence against the accused on a charge 
sheet submitted to him by the Investi¬ 
gation officer under admlnTa t r<^t! V ^ 
dlrectiODS of the District Magistrate 
after he had once sutonitted a iWnai 
report AIR 1956 All 525 (527) » 1956 
W 1037 (DB) AIR 1966 R^ 233 
(234 to 237) B I960 Or LJ 1202 (DB). 
,Jf^«,®^AIR 1965 Orissa 135 ( 136 )- 
1965 (2) Cri DJ 111 — 31 Out LT 285J 

(4) Even toough an fflegalKy Is oom- 
mmed by the magistrate in caning for 
ac±i^e.8heet after the police submitted 
a final report under Section 169, in the 
absence of proof of mTanaF rl naa nf 

I ustice thereto, nrither thetriff nor 

Ss ** vitiated, 1869 

Cri LJ 1307 (1309) — 35 Cot LT 381 ■■ 

II O^ 23 (Orissa). (AIR IMS SO 1292 
Foil*] 

(5) Even after the Ma^Mrate accepts 
the final report and does not wish to 
proceed with the matter further, it Is 
open to him to revise his order and 
can tor charge-dieet. AIR 1958 Orissa 
11 (14) — I^ (1957) Cut 557 — 1958 
Cri LJ 63 AIR 1958 Orissa 104 
W05) — njR (1958) Got 25 B 1958 Gri 
LJ 655 (DB). 
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Seetfon 190 — Note 17 Ccontd.) 

(6) II a Magistrate, on a complaini 
being made te him, does not take 
cognizance but merely forwards the 
complaint to the police for investiga¬ 
tion and for taking cognizance, he acta 
under Section 156 (3) and the proceed* 
lugs based on a charge-sheet submitted 
by the police are valid. AIR 1950 Cal 
246 (247) » 61 Cri LJ 720 ** AIR 1969 
Ker 97 (98) 1968 Ker LX 547 »» 1969 

Crl LJ 482. (AIR 1967 AU 468 and 1968 
Ker liT 57, held no longer good law in 
view of Am 1964 SC 1541.) (1969) 35 

Cut LT 105 (110). 


(7) The proper procedure when a 
Magistrate proposes to take judicial 
action a gains t any person is to take 
cognizance of the case against him and 
not to send the pax>ers to the police so 
as to deprive him of his right under 
S. 191 to have his case tried by some 
other Magistrate or by the Sessions 
Court. AIR 1931 AR 273 (274. 275) «c 
32 Crl U 370. 

(8) It cannot be maintained that a 
Magistrate is bound to take cognizance 
on a complaint and cannot refer the 
matter to the police for investigation 
before taking cognizance. See AIR 
1951 SC 207 (2101 — 1951 SCR 312 « 
62 Crt 775. 


(9) If after the submission of the 
final form under Section 173 of the 
Code, the Magistrate has some doubt in 
deciding whether he should taico cog¬ 
nizance under Section 190 (1) (b) of the 
Code or not, he, in order to remove his 
doubt, may himself proceed to hold an 
enquiiy or get an enquiry held, by any 
other subordinate Magistrate. AIR 
1967 Pat 416 (421) * 1967 BLJR 411 

— 1067 Cri LJ 1677 (DB). 


(10) When a charge-sheet Is filed 
aga i n st any person at the instance ot 
the Magistrate, and the latter takes cog¬ 
nizance on such charge-sheet, though 
apparently the case is taken cognizance 
of on a ix)lice-report the Magistrate be¬ 
ing the real originator of the proceed¬ 
ings is not comjietent to try the case 
and the accused is entitled to have the 
case transferred to some other Magis¬ 
trate. Am 1938 Lah 19 (20) = 39 Crf 
L Jour 299 •• Am 1956 Assam 127 (2) 
(m) « 1956 Cri L Jour 974 (2) *• AIR 

(365) 22 Cri L Jour 

603 (DB). 

(11) Where the Magistrate having 
t aken cognizance of the case, passes an 
order directing the police to register a 
CM and Investigate the same, such an 

in the nature ot a hybrid com- 
iKMte order and is contrary to law. 
(1968) 65 Pun UR 667 (672). 

1& ^pon Infonnatlon « . • • that 
ofIciMe haa been eommltted** ^ 
Cl) (1) The object of this 

lm to enable a Maglstivte to aea 


that Oiutice Is vindicated notwlthstcmd' 
log that the persons individually ag¬ 
grieved are unwilling or unable to 
prosecute* (1870) 13 Suth WR (Cr) ^ 
(31) (DB) •• Am 1017 Pat 611 (612) » 
18 Cn L Jour 890 (DB). 

(2) There Is no obligation on the 
Magistrate to accept the report if he 
does not agree with the opinion formed 
by the police. Under those circum¬ 
stances If he still suspects that an off¬ 
ence has been com^tted he Is en¬ 
titled notwithstanding the opinion of 
the police to take cognizance tmder 
Section 190 (1) (c). Am 1968 SC 117 
(123) » 1968 Cri LJ 97 » (1967) 3 SCR 
668 •• 1969 Crl U 831 (832) = 1969 
Raj LW 213 (Raj). (AIR 1966 Raj 233, 
Held impliedly overruled by Am 1968 
SC 117.) •• 1968 AU U 768 (771) (DB) 
»• 1968 AU Cri R 121 (123) « 1968 All 

WTR (HC) 187 »« (1967) 8 Guj LR 138 
(138) •* 1964 AU WR (HC) 525 (525). 


(3) The proper use of the power con- 
ferr^ by the clause is when a Magis¬ 
trate has reason to believe the com¬ 
mission of an offence but Is unable to 
proceed in the ordinary way owing to 
the absence of any complaint or police- 
report about it. Am 1917 Pat 611 
(612) == 18 Cri L Jour 890 (DB) ** AIR 
1966 Guj 283 (292, 293) => 1966 Cri U 
1420 = (1966) 7 Guj LR 130 (FB). 

[See also 1966 AU WR (HC) 400 
(411) ** Am 1956 Assam 127 (2) (128) 
» 1956 Crl L Jour 974 (2).] 

(4) 'When there Is a complaint or 

police-report before a Magistrate, he 
cannot Ig^iore it and proceed under tbTa 
clause. Am 1940 Pat 111 (112) 41 

Cri L Jour 318 •• Am 1917 Pat 611 

(612) 18 Crl L Jour 890 (DB) •• (1907) 

8 Cri L Jour 505 (510) » 4 Low Buf 
Rul 300 (FB). 

(5) 'When a complaint happens to be 


Invalid for some reason, the Magistrate 
can act on the information contained In 
the complaint, under this clause. Am 
1949 AU 692 (696) = ILR (1950) AU 571 
51 Cri L Jour 199 (DB) •• Am 1938 
Pat 83 (89, 90) « 39 Crl L Jour 314 

(DB) •• Am 1969 Ker 111 (117) « 1909 
Crl LJ 486 a 1969 Ker LT 351 (DB). 


(6) Where on a complaint fUed by 

Executive Officer of a Panchaya^ a 
Sub-Divisional Magistrate has t^cen 
cognizance of the complaint tried 
the case himself on the assumption 
bona fide beli^ that he had power to 
take cognizance of a panchayati offenca^ 
It cannot be said that the Magistrate 
has taken cognizance of the offence 
imder Section 190 (1) (c). Am 1969 

Ker 111 (117) - 1969 Crl U 486 * 1909 
Ker LT 351 (DB). 

(7) Petition by A before maglstratB 
requiring him io direct pcdice to UlB 
charg e sh eet against B ^ Rejectioa 
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Section 190 Note 18 (contd.1 
Revision by A to Addition^ Ses^ons 
Judge who was also functioning as Ad¬ 
ditional District Magistrate — Facts 
In revision petition held constituted in¬ 
formation within the meaning of Sec¬ 
tion 190 (1) (c). AIR 1960 Andh Pra 184 
(186) = 1960 Crl LJ 455. 

(8) Case registered against police offi¬ 

cer for outraging modes^ of girl De¬ 
partmental enquiry against accused — 
Final report under Section 173 not filed 
— Order by Magistrate on basis of case 
diaries and other material that accused 
should be put up for trial —Magistrate 
could be said to have taken cognizance 
under Section 190 (1) (c). (1961) 1 

Andh WR 139 =* 1961 (2) Cri LJ 448 
(453). 

(9) Where on the basis of Investiga¬ 
tion carried out by the E>olice them¬ 
selves for offences tmder the Opium Act, 
a charge-sheet signed by the Superin¬ 
tendent, Customs and Excise, was pre¬ 
sented to the Magistrate who was com¬ 
petent to take cognizance under this 
clause, it was held that the irregularity 
In the presentation of the charge-sheet. 
If any, was cvirable under Section 537. 
AIR 1952 Madh B 17 (21) = 1952 Crl 
L Jour 246. 

(10) In cases coming under Sec. 195 
a Magistrate cannot take cognizance of 
an offence under this clause. AIR 1940 
Oudh 424 (425) = 41 Cri L Jour 787 •* 
AIR 1967 Pat 166 (170) = 1967 Crl LJ 
641 = 1967 BUR 265. 

[See also AIR 1952 All 560 (560) =» 

1952 Cri L Jour 1034 ** AIR 1951 Orissa 
138 (139) « ILR (1950) Cut 476 (DB).] 

(11) The “information” tmder this 

clause may be conveyed in the form of 
a letter to the Magistrate. (1910) 11 

Crl L Jour 736 (736) (Low Bur) •* AIR 
1925 Oudh 144 (144) = 25 Cri L Jour 
1147 •* 1892 Pun Re (Cr) No. 2, p. 3 
(5) •• (1966) 70 Cal WN 779 (785)- 

(12) The information may be in the 
form of an order for the prosecution of 
certain persons. (1908) 7 Crl L Jour 224 
(226) (DB). 

(13) A petition to the Magistrate 

praying for action under Section 107 or 
Section 145 may contain the information 
on which the Magistrate can take cogni¬ 
zance of an offence under this sec¬ 
tion. AIR 1930 Oudh 500 (502) « 32 

Gri L Jour 124- 


(14) Unless the information leads to 
the conclusion that an offence has been 
committ^ a Magistrate cannot act on 
It under this clause. AIR 1923 Pat 532 
(634) = 25 Cri L Jour 954. 

(15) The information may be sent by 
pok, (1884) 2 Weir 467 (488) (DB) ** 
(1879) 2 Weir 149 (149). 

(16) Suppose A gives certain Informa- 
Hon to B and the latter makes a com¬ 
plaint to a Magistrate on the basis of 


such Information. The Magistrate 
cognizance on such complaint. In such 
a case, he cannot be held to cognl* 
zance on the information given by A. 
(18931 20 Cal 481 (462) (DB). 

(17) Magistrate can, act under this 
se<^on on the confession of the ac¬ 
cused himself though It is not record¬ 
ed imder Section 164. AIR 1932 Mad 
500 (500, 501) = 33 Cri L Jour 686 (DB), 

(18) The Magistrate can act on an 
anonymous communication to him. 
AIR 1928 AU 756 (758) = 30 Cri L Jour 
62 •• (1898) 3 Cal WN 65 (66) (DB). 


(19) Magistrate can take cognizance 
of an offence which happens to be re- 
j)orted to him by a Judge of a Civil 
Court or an officer who presides in a 
Court of Justice. AIR 1938 All 449 (449) 
« 39 Cri L Jour 840. 

(20) Copy of report of Cane Inspector 

addressed to officer in charge of police 
station is information receiv^ from 
any person other than police officer 
regarding an offence imder ^c. 7 of 
Essential Commodities Act and cogniz¬ 
ance can be taken under Clause (c) of 
Section 190 (1). 1068 Pat U R 179 

(199) (DB). 

(21) The information under this 
clause may be oral. (1909) 2 Ind Cas 
436 (448) = 36 Cal 433 (DB). 


(22) It is most desirable that the 

Magi^ate should record the informa¬ 
tion on which he acts though he need 
not disclose the source of information. 
AIR 1926 Rang 46 (47) — 27 Cri L Jour 
413 •• (1«06) 3 Cri L Jour 473 (475, 

476) (DB) (Cal). 

(23) It is open to the Magistrate to 

act on information received by him 
otherwise than In such capacity. AIR 
1920 Mad 19 (19) = 21 Cri L Jour 348 

(DB) AIR 1930 Rang 253 (255) 31 

Cri L Jour 867 •• AIR 1924 Pat 128 

(130) «= 24 Cri L Jour 792 (DB) •• (1910) 
11 Cri L Jour 305 (306) — 37 

Cal 221 (DB). 

[But see (1904) 3 Cri L Jo\ir 473 (476) 
(DB) (Cal)J 

(24) Magistrate cannot take cogniz¬ 

ance under t.hig clause on the Informa¬ 
tion receiv^ a police-officer. AIR 

1917 Pat 611 (612) = 18 Cit L Jour 890 
(DB) •• (1910) 11 Cri L Jour 453 (462) 
= 37 Cal 467 (DB) (1910) 11 Cri L 
Jour 150 (151) 1910 Pun Re (Cr) 

No. 3. 

[But see AIR 1958 Madh Pra 285 
(285) » 1958 CM L Jour 1194J 

(25) If informatloii amounts to a re¬ 
port of a police-officer or a complainti 
it can be the bagls for taking cognh^ 
ance under Clause (b) or Clause (a). 
AIR 1943 Oudh 226 (227) » 44 CM L 
Jour 492. 


own knowledge or simpldoi 
6 ) This clause enables a Ma^strate 
BB c<^nizance not only on Infm 
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Section 100 — Note 18 (contd.) 
tJon but also on his own knowledge or 
suspicion. AIR 1919 Mad 30 (31) (DB). 
•* 1963 Raj LW 30 (32). 

(27) The knowledge or suspicion can¬ 
not be based on information given by a 
police-officer. AIR 1929 Pat 514 (515) = 
31 Cri L Jour 55 ** 1959-2 Andh 

WR 354 (356, 357) = AIR 1960 Andh 

Pra 300 (301, 302). 

[See also AIR 19^8 Madh Pra 234 
(235) = 1958 Gri L Jour 1040.] 

19. Clauses of section alternative but 
not mutually exclusive.— (1) The dif¬ 
ferent clauses of the section under 
which cognizance can be taken are al¬ 
ternative, and not mutually exclusive. 
Thus, when a Magistrate has before him 
a complaint and a police-report about 
the same offence he can take cognizance 
on both. .AIR 1958 Orissa 11 (13) = 
ILR (1957) Cut 557 = 1958 Cri L Jour 
63 •• AIR 1958 Orissa 104 (105) = ILR 
(1958) Cut 25 = 1958 Cri L Jour 655 

(DB) •* 1957 Cri- L Jour 283 (283) 

(Madb B) ** 1957 Jab LJ 887 (888) •* 

AIR 1929 Pat 473 (475) = 30 Cri L Jour 
1056 (FB) •* 1968 All LJ 768 (771) (DB) 
•• AIR 1965 Orissa 114 (117) = 1965 (2) 
Cri LJ 54 = 31 Cut LT 941 AIR 1960 
Bom 116 (117) = 61 Bom LR 1642 = 
1960 Cri LJ 326. 


(2) Once cognizance of an offence 

has been taken by a Magistrate on a 
complaint under Clause (1) (a), there is 
no scope for cognizance being taken 
afresh of the same offence on receiving 
a police report under Clause (1) (b). 

Am 1984 SC 1541 (1544) = 1964 (2) Cri 
L Jour 468 = (1964) 5 SCR 37 ** AIR 
1961 SC 986 (989) = 1961 (2) Cri LJ 39 
» (1961) 1 SCJ 573. 

% 

(3) J complains to a Magistrate 
about an offence by B. The Magistrate 
receives also a report • from the police 
about the same offence. The Magistrate 
takes cognizance of the offence and pro¬ 
ceeds against B- It is contended that 
the Magistrate must be deemed to 
taken cognizance on J's complaint and 
that as he failed to examine him under 
Section 200, the entire proceedings are 
vitiated. It was held that the Magis¬ 
trate need not be deemed to have taken 

- cognizance on the complaint exclusively. 
He may be held to have taken cogni¬ 
zance on the police-report also and 
hence his failure to examine J does not 
vitiate proceedings. AIR 1929 Pat 473 
(475) = 30 Cri L Jour 1058 (FB). 



(4) D complains to a Magistrate ab 9 ut 
fin offence and mentions A as having 
eonmitted i*. The police also send a re- 
about ihe occurrence to. the Magis- 
.. in which they accuse B of the al- 
offence. The Magistrate takes 

7.1 3 A. M. 73 


cognizance against both A and B. B 
contends that the Magistrate having al¬ 
ready taken cognizance on D’s com¬ 
plaint under Clause (a) of this section, 
it is not competent to the Magistrate 
to take cognizance of the same offence 
under Clause (b) also. It was held that 
the contention is untenable- and that a 
Magistrate can take cognizance of the 
same offence both under Clause (a) and 
Clause (b) of the section. AIR 1933 
Rang 271 (272) = 34 Cri L Jour 1185. 

(5) During pendency of investigation 
by police of specific offence the magis¬ 
trate may take cognizance of that off¬ 
ence otherwise than on police report i.e., 
under Section 190 (1) (a) or (c). AIR 
1968 All 394 (395) = 1968 Cri LJ 1463 
1968 All WR (HC) 434. 

20. Revision.— (1) The proceeding of 

a Magistrate taking cognizance of ^ 
offence under this section is a judicial 
proceeding. AIR 1951 Raj 146 (146) = 
52 Cri L Jour 1174 ** AIR 1956 All 525 
527 (537) = 1956 Cri L Jour 1037 (DB) 
AIR 1924 Cal 476 (479) = 25 Cri L Jour 
732 (DB). 

(2) Proceeding under this section is 

subject to the revisional jurisdiction of 
the High Court. AIR 1951 Raj 146 (146) 
= 52 Cr L Jour 1174 *• AIR 1956 All 

525 (527) = 1956 Cri L Jour 1037 (DB). 

(1900) 4 Cal WN 825 (826, 827) (DB). 

(3) Where a Magistrate institutes pro- 
ceedings against any person without 
there being sufficient materials for do¬ 
ing so, the High Court can interfere ifi 
revision and quash the proceedings. 
AIR 1941 Pat 395 (397) = 42 Cri L Jour 
504 **' AIR 1933 Pat 244 (246) = 35 Cri 
L Jour 533 (DB) •* 4 Cal WN 825 (826. 
827) (DB). 

(4} Mere fact that a Magistrate has 
erroneously treated an offence as non- 
compoundable and taken cognizance of 
it notwithstanding the indifference of the 
aggrieved party is no -ground for 
interfering in revision after the trial 
is over. AIR 1944 Mad 166 (167) * 
45 Cri L Jour 508. 

(5) An order of a Magistrate refus¬ 
ing to take cognizance of an offence 
has also been dealt with by the High 
Court in its revisional jurisdiction- 
(1902) 29 Cal 410 (412) (DB) ** (1886) 13 
Cal 334 (336) (DB) •* 1888 Rat 375 (375) 
(DB). 

(6) It was held that the order of a 
District Magistrate directing the police 
to charge-sheet certain persons was a 
judicial order and subject to the revi- 
sional jurisdiction of the High Court. 
AIR 1928 Pat 585 (586) « 29 Cri L Jour 
942. 

[But see AIR 1956 All 525 (527) «* 
1956 Cri L Jour 1037 (DB). (AIR 1928 
Pat 585. Dissented from.)] 
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191. Transfer or commitment on application of accused*—^When a Magis¬ 
trate takes cognizance of an offence under sub-section (1), clause (c), of the 
ceding section" the accused shall, before any .evidence is taken, be informed that he 
is entitled to have the case tried by another Court, and if the accused, or any of 
the accused, if there be more than one, ob)ects to being tried by such Magistrate, 
the case shall, instead of being tried by such Magistrate, be committed to the 
Court of Session or transferred to another Magistrate. 

[1882—S. 191, last paragraph (added by Act III of 1884), 1872 and 1861 Nil] 


OBJECTS AND REASONS 

“Clause 191.—We have recast this clause so as to make it clear, first that the ac¬ 
cused shall be informed of his right to be tried by another Court; and, secondly, that ?f 
he elects not to be tried by the Magistrate, he must signify his election as soon as 

possible.”—S. C. R. 1898. 


SECTION 191 — SYNOPSIS 

1. Scope and applicability. 

2. Nature of accused’s right under 

this section. 

3- Objection to commitment to Ses¬ 
sions by Magistrate taking cogniz¬ 
ance. 

4. Applicability of the provisions to 

appeals. 

5. Eileci of non-compliance with the 

section* 

6. Applicability of the section to secu¬ 

rity proceedings. 

7. Applicability of the section to Pro¬ 

ceedings under Section 133. 

8* Applicability of the section to pro¬ 
ceedings before a Special Judge. 


1. Scope and applicability.— (1) 
Where the Court has been set in motion 
by a valid complaint or report of a 
police-officer, this section has no ap¬ 
plication, 1948 Bur LR 179 (181) ** 

AIR 1943 Oudh 226 (227) = 44 Cri L 
Jour 492 ** (1901) 26 Bom 193 (196) 

DB) ** (1909) 10 Cri L Jour 18 (19) 
DB) (All) ** AIR 1916 Pat 3 (4) = 

18 Cri L Jour 273 (274) ** (1962) (1) Cn 
LJ 96 (98) (Tripura). 

[See AIR 1944 Mad 166 (167) ^ 45 
Cri L -Tour 508.] 


(2) Though a Magistrate may have 
taken cognizance of a case under 
Clause (c) of Section 190 (1), he may 
not be personally interested in the case 
within the meaning of Section 556, and 
if he complies with the provisions of 
this section, the bar under Section 55b 
may not apply to him. AIR 1924 Rang 
?52 (352) i 26 Cri L Jour 249 •• (1893) 
15 All 192 (193, 194) (FB). 


(3) Though a Magistrate may be p«- 
sonally interested in a case 'within the 
meaning of Section 556, he may not 
have taken cognizance under Clause (c) 
of Section 190(1). In such cases, though 
this section does not apply, the Magis- 
trate will be disqualified from trying 
the case. AIR 1921 Bom 365 (365) = 
22 Cri Ij Jour 603 (DB). 


[See also 1903 Pun LR No. 116, p.323 
(325) ** (1913) 14 Cri LJ 425 (425) (DB) 
(Cal).] 

(4) Where during the trial of A, the 

Magistrate comes to a conclusion that 
the case cannot be properly decided un¬ 
less B also is joined as co-accused, and 
orders him to be tried along with A, 
cognizance against B is not taken under 
Section 190 (1) (c) and therefore the 

provisions of this section have no ap¬ 
plication. In such a case the Magis¬ 
trate can act under Section 351. AIR 
1934 Rang 193 (194) = 35 Cri L Jour 
1312 ** (1904) 1 Cri L Jour 511 (512) = 
1904 Pun Re (Cr) No 32 (DB). 

See also under S. 190. 

(5) As to when a Magistrate may be 
said to have taken cognizance under 
Clause (c) of Section 190 (1), see Sec¬ 
tion 190. 

2. Nature of accused’s right under 
this section.— (1) The accused must 
be informed, before any evidence is 
taken, that he is entitled to have his 
case tried by another Court and that if 
he objects to being tried by the Magis¬ 
trate who has taken cognizance of the 
case, the case must be transferred to 
another Magistrate or be committed to 
the sessions- ' But the accused is not 
entitled to claim that his case must be 
tried by a particular Court. AIR 1940 
Pat 111 (112) = 41 Cri L Jour 318 ** 
1957 Jab LJ 964 (965) •* AIR 1936 Mad 
341 (341, 342) = 59 Mad 442 = 37 Cn 
L Jour 501 ** AIR 1934 Lah 210 (211) 
= 35 Cri L Jour 1407. 

(2) He cannot insist that his case must 
be committed to the sessions and not 
sent to another Magistrate. All that 
the accused is' entitled under this sec¬ 
tion is to demand that his case should 
be tried by another Court- It is left to 
the Magistrate to decide, in the exer¬ 
cise of his discretion, whether the case 
should be committed to the sessions or 
transferred to another Magistrate (ex¬ 
cept in cases exclusively triable by a 
Sessions Court where the Magistrate 
would be bound to commit the- case to 
sessions.) (1899) 22 Mad 148 (149) 
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STATE AMENDMENT 

Wert Bengal 

In its application to the State of West Bengal, Section 191, shall be re-numhcred as 
sub-section (1) thereof and iti sub-section (1), so rc-nuinberc’d, 

(i) for the word “Magistrate", wherever it occurs, substitute the words “Judicial 

Magistrate”; and 

(ii) after sub-section (1) as so re-numbered, insert the following as sub-section (2), 

namely:— 

“(2) When an Executive Magistrate takes cognizance of an offence under sub¬ 
section (lA) of Section 190, he shall transfer the case to a Judicial Magis¬ 
trate having iurisdiclion to try the same and shall send the accused to 
such Magistrate, or may, subject to the provisions of this Code, release 
him on hail on taking from him a boad with or without surety for his 
appearance before such Magistrate”. — W. B. Act 8 of 1970, Section 2 
and Scl^edule, Item 66. 


Section 191 — Note 2 ((contd.) 

(DB) ** (1905) 2 Cri L Jour 582 (584) 
(DB) (Bom). 

(3) In exercising th$ discretion whe- 
* ther the case should be committed to 
, the Sessions or transferred to another 

Magistrate the- Magistrate will be guid¬ 
ed by considerations, similar to 
those which will apply when deciding 
the question if a case should be tried 
by himself or should be committed to 
the .sessions. See (1909) 10 Crj L Jour 
224 (224, 225) = 2 Sind LR 9. 

(4) Where the case is tried by another 
Magistrate, the fact that such Mog's- 
trate is the successor of the one who 
took cognizance of the case will not 
amount to an infringement of the sec¬ 
tion. .'VIR 1940 Pat 111 (Its) = 41 Cri 
L Jour 318. 


<5) Unless the accused, on being in¬ 
formed of his right under this section, 
makes his objection to being tried by 
the Magistrate who has taken cogniz¬ 
ance of the case, such Magistrate need 
not transfer the case to any other 
Magistrate or commit it to the sessions. 
(1893) -15 All 192 (194) (FB) ** AIR 1924 
Rang 352 (352) = 26 Cri L Jour 249. 

[See also (1897-1901) 1 Upp Bur Rul 
127 (131)-] 

[See however 1896 Pun Re (Cr) No. 1, 
p. 1 (4) (DB). (It is for accused him¬ 
self to take objection.)] 

(6) The right of the accused under 
this section is one that can be waived 
by him. But where the accused is not 
Informed at all of his right, he cannot 
be held to waive his right merely be¬ 
cause he does not object to being tried 
by the Magistrate who has taken cogniz¬ 
ance of • the case. (1899) 3 Cal WN 

cclxxix (cclxxx). 



section .comes into force only 
accused appears. Where the 
not appeared at all. an ap- 
transfer of the case would 
(1909) 9 Cri L Jour 64 

Bur). 


3. Objection to commitment to Ses¬ 
sions by fv'.'.g'f^trate taking cognizance.— 
(1) The sec . n only entitles the accused 
to claim that his case should be tried 
by another Court. He is not entitled 
to object that the Magistrate, who has 
taken cognizance of the case, must not 
hold the preliminary inquiry under 
Chapter XVIII, in cases committed to 
the sessions. (1898) 21 All 109 (110, 111) 
** AIK 1918 Cal 3 (3, 4) = 20 Cri L Jour 
47 (DB). 

4. Applicability jat the provisions to 

appeals— (1) A Magistrate, who has 

tNcen cognizance of an offence under 
Section 190 (1), Clause (c), cannot hear 
an appeal from a conviction in the case 
(which is tried by another Magisti'chei 
without following the procedure laid 
down by this section. The reason is 
that an appeal is part of the trial for 
an offence and as such is covered by 
the section. (1908) 7 Cri L Jour 224 
(225. 226) (DB) (Cal). 

[But see 1899 All WN 74 (76) (DB).] 

5. Effect of non-compliance with the 

section.— (11 Non-compliance with the 

section in not informing the accused of 
h:s right to have the case tried by 
another Magistrate is not a mere irregu¬ 
larity curable under Section 537 but 
is an illegality and renders the pro¬ 
ceedings null and void. AIR 1939 LaTi 
470 (484) = 41 Cri L Jour 65 (DB) ** 
1957 Jab LJ 964 (965) ** (1947) 48 Cri 
I. Jour 799 (802) (Pat) ** AIR 1934 All 
603 (693) = 35 Cri L Jour 1308 AIR 
1*^34 Lah 210 (211) = 35 Cri L Jour 1407 

AIR 1933 Pat 297 (293) = 34 Cri L 
Jour 942 (DB) 1968 All WR (HC) 187 
= 1968 Ail Cri R 121 (123). 

[See AIR 1931 All 273 (274, 275) - 
32 Cri L Jour 370 ] 

[See however AIR 1948 Sind 114 (115) 
= ILR (1947) Kar 126 = 49 Cri L Jour 
454.1 

[But see (1897-1901) 1 Upp Bur Rul 
127 (131). (In absence ol prejudice con¬ 
viction not set aside.)] 
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192. Transfer of cases by Magistrates. — (1) Any Chief Presidency Magistrate, 
District Magistrate or Sub-divisional Magistrate may transfer any case, of which he 
has taken cognizance, for inquiry or trial, to any Magistrate subordinate to him. 

(2) Any District Magistrate may empower any Magistrate of the first class who 
has taken cognizance of any case to transfer it for inquiry or trial to any other 
specified Magistrate in his district who is competent under this Code to try the ac¬ 
cused or commit him for trial; and such Magistrate may dispose of the case 
accordingly. 

[1882—S. 192; 1872—Ss. 44, 141; 1861—S. 273.] 


Section 191 — Note 5 (contd.) 

(2) It is desirable that a Magistrate 
should make a note on the record that 
the provisions of the section have been 
complied with. (1905) 8 Oudh Cas 418 
(419) = 3 Cri L Jour 27 (DB). 

(3) The absence of a note on the re¬ 
cord that the section has been com¬ 
plied with need not necessarily lead to 
the inference that the provisions of 
the section were not complied with. 
(1905) 8 Oudh Cas 418 (419) = 3 Cri 
L Jour 27 (DB): 

(4) Where the Magistrate, who has 
taken cognizance under Clause (c) of 
Section 190 (1), transfers of his own 
motion the case to another Magistrate, 
the proceedings are not open to attack 
on the ground of non-compliance with 
the provisions of this section. AIR 
1933 Pat 242 (244) = 34 Cri L Jour 1198 
(DB). 

6- Applicability of the section to secu¬ 
rity proceedings.— (1) The principle of 

the section applies to security proceed¬ 
ings under Chapter VIII of the Code, 
where there is no question of an offence 
being taken cognizance of. Where secu¬ 
rity proceedings are started against any 
person on the Magistrate's own know¬ 
ledge, It is not open to him to hear the 
case and pass final orders therein and 
the case be transferred to some other 
Magistrate to be heard and disposed of 
by him. (1902) 29 Cal 392 (393) (DB) 
•* AIR 1918 Pat 98 (98) = 19 Cri L 
Jour 899 (DB). 

[But see (1904) 1 Cri L Jour 807 
(809) = 27 All 172 ** AIR 1942 Sind 122 
(128) = 44 Cri L Jour 367 (DB). (Per 
Weston J.) ** AIR 1927 Sind 77 (77) = 
27 Cri L Jour 1280.3 

7. Applicability of the section to pro¬ 
ceedings under Section 133.— (1) The 

principle of this section applies to all 
criminal proceedings and where a 
Magistrate has taken cognizance on his 
own knowledge or information and 
started proceedings under Section 133, 
the person proceeded against is entitl¬ 
ed to have the case inquired into and 
disposed of by another Magistrate. 
AIR 1936 Pat 639 (640) = 38 Cri L Jour 
29. 

8. Applicability of the section to pro« 
ceedings before a Special Judge.— (1) 
It has been held by the Patna High 


Court that Section 191 has no applica¬ 
tion to proceedings before a Special 
Judge. AIR 1955 Pat 317 (319} = 1955 
Cri L Jour 1089. 

SECTION 192 — SYNOPSIS 

1. Scope. 

1-A. Subordinate Magistrate. 

1-B. Additional District Magistrate. 

2. “Taken cognizance.** 

3. Stage at which transfer should 

be ordered. 

4. Transfer of a transferred case. * 

5. Transfer of a case remanded for 

further inquiry. 

6. “Case,” meaning of. 

7- Transfer of proceedings under 

other Acts. 

8. Effect of transfer under the sec¬ 

tion. 

9. Erroneous order of transfer — 

Effect of — See Section 529. 

10. Notice of transfer. 

11. Case triable by First Class Magis¬ 

trate — Transfer to Second Class 

Magistrate with direction to com¬ 
mit to sessions — Legality. 

1. Scope.— ( 1 ) The Magistrate 
should first have taken cognizance of 
the case before he can make an order 
of transfer under this section. AIR 1953 
Cal 573 (573) = 1953 Cri L Jour 1355 
(DB) AIR 1955 Cal 110 (111) = 1955 

Cri L Jour 384 ** AIR 1953 Cal 109 

(112, 113) = 1953 Cri L Jour 344 (DB) 
**• AIR 1952 Raj 96 (97) = ILR (1952) 
2 Raj 41 = 1952 Cri L Jour 1048 ** 

AIR 1964 Tripura 67 (69) = 1964 (2) Cri 
LJ 735. 

(2) The Magistrate has no power to 

send the case filed in his Court to a 
Magistrate in another District. AIR 
1933 Pat 643 (1) (643) = 34 Cri LJ 

451, 

(3) Where a subordinate Magistrate 
wante to refer a ' case to a superior 
Magistrate for giving enhanced punish¬ 
ment to the accused, he should pro¬ 
ceed under Section 349 of the Code. 
(1890) 12 All 66 (68) = (1906) 4 Cri L 
Jour 213 (214) (DB). 

(4) The transfer to the' subordinate 
Magistrate should be for inquiry or 
trial, i.e., for disposal by him, and not 
for mere investigation and report, or 




[S 192 N 1] 1157 




Procedure, 




STATE AMENDMENTS 

Gujarat 

In its application to the State of Gujarat, the amendments made in Section 192 
are the same as those made in Maharashtra. — See Cent. Act XI of 19G0, Section 87. 

NOTE.—Chief Magistrate in the City of Ahmedabad exercises the jurisdiction of a 
Chief Presidency Magistrate. — See Guj. Act XIX of 1961, Section 14 (3). 

Maharashtra 

(1) In its application to the State of Maharashtra, in Section 192,^ 

(i) in sub-section (1), delete the words “District Magistrate or Sub-divisional 

Magistrate"; 

(ii) in sub-section (2), 

(a) for Ihe words "Any District Magistrate", substitute the words "A Sessions 
Judge;” 

Cb) for the words "in his district” substitute the words ‘‘in the .sessions 
division.” — Bombay Act XXIII of 1951, S. 2 and Schedule (1-7-1953;. 

(iii) after sub-section (2) insert thp following, namely,— 

(3) Any District Magistrate or Sub-Divisional Magistrate may transfer any 
case of which he has taken cognizance, for inquiry or trial to any Magis¬ 
trate subordinate to him and .such Magistrate may dispose of the case ac¬ 
cordingly." — Bom. Act VIII of 1954, S. 2 and Schedule (10-2-1954). 

(2) After the reorganization of the State of Bombay in 1956, the amendment? made 
in Section 192 by the above-mentioned Bombay Acts, are e.xtended to the newly added 
areas of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1 9 1959 
by Bom. Act XCVII of 1958. 


Section 192 — Note 1 (contd.) 
for merely considering the report of an 
investigation which the transferring 
Magistrate has ordered under Sec. 202. 
AIR 1941 Cal 185 (189) = 42 Cri L Jour 
490 •» AIR 1916 Cal 867 (869) = 17 
Cri L Jour 146 (DB) *» AIR 1920 Pat 
563 (505, 566) = 21 Cri L Jour 594 ** 
AIR 1940 Lah 61 (03) = 41 Cri L Jour 
344 *• AIR 1925 Cal 742 (743)= 26 Cri 
L Jour 990 (DB) ** AIR 1967 Punj 244 
(249) = 1967 Cri LJ 909- 

(5) The term "Inquiry" in this section 
is used with special reference to such 
inquiries as are held under Chap¬ 
ters VIII, XII or XVIII of the Code 
find does not mean an . inquiry under 
Section 202 which is merely for the 
limited purpose of as’certaing the truth 
or falsehood of a complaint with a view 
to take ah action under Section 203. 
AIR 951 Mys 127 (128) « 52 Cri L 

Jour 1531 ** AIR 1941 Cal 185 (190) = 
42 Cri L Jouc 490 ** AIR 1967 Punj 244 
(249) *= 1967 Cri LJ 909. 

(8) The transfer of a case to a sub¬ 
ordinate Magistrate is for the purpose 
that he may complete the trial or in- 
qulry to be held in connection with the 
case and take all the requisite steps to 


5^5^ toat end. AIR 1949 Cal 637 (640) « 
g.R (1950) 2 Cal 365 = 51 Cri L Jour 
|05 •• AIR 1941 Cal 185 (190) = 42 Cri 
^ Joiir 490. 




a Magistrate wants to keep 
dn own file and refer it for 


investigation and report by a Subordi- 
nate Magistrate, he should proceed 
under Section 202 of the Code. The 
powers conferred by one section do not 
curtail the powers conferred by the 
other. AIR 1919 Cal 59 (60) = 20 Cri 
L Jour 508 (DB). 

[See also AIR 1941 Cal 185 (190) = 
42 Cri L Jour 490 ] 

(8) An order under Section 202 to a 
Subordinate Magistrate to investigate 
and report does not operate as an order 
for transfer under this section. AIR 
1941 Cal 185 (190) = 42 Cri L Jour 490. 

(9) The Magistrate, to whom the case 
is transferred, should be otherwise com¬ 
petent to inquire into and try the case 
transferred. AIR 1941 Cal 185 (188) = 
42 Cri L Jour 490 »* AIR 1940 Oudh 244 
(245) = f41 Cri L Jour 469 *♦ (1907) 34 
Cal 926 (927) = 6 Cri L Jour 363 (DB) 
** AIR 1969 Ker 111 (116) = 1968 Ker 
LJ 335 = 1969 Cr LJ 486. 

(10) Jurisdiction and competency, 
which are not otherwise inherent in a 
Magistrate, cannot be conferred merely 
by virtue of a transfer under this sec¬ 
tion. Thus, proceedings under Sec. 145 
cannot be transferred to a second or 
third class Magistrate. (1878) 3 Cal 754 
(755) (DB). 

(11) Where the allegations in the 
complaint point to a graver offence not 
triable by a certain Magistrate a transfer 
of the case to such Magistrate will be 
bad in law and a conviction by such 
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Mysore 

In its application to the State of Mysore, in Section 192, 

(1) omit sub-section (1), 

(2) in sub-section (2), 

(a) for the words “Any District Magistrate”, substitute “A Sessions Judge” 
and 

(b) for the words “in his district”, substitute the words “in the Sessions Divi¬ 

sion”. — See Mys. Act XIH of 1965, Section 35 (1-10-1965). 

Punjab; Haryana; Chandigarh 

In its application to the States of Punjab and Haryana and the Union territory of 
Chandigarh, in Section 192,— 

(i) in .sub-scction (1) for the words “Any Chief Presidency Magistrate, District 

Magistrate or Sub-divisional Magistrate”, substitute the words “Any Chief 
Judicial Magistrate”; and 

(ii) in sub-section (2) for the words “District Magis^ate”, substitute the words “Chief 

Judicial Magistrate”. — Punj. Act XXV of 1964, Section 2 and Schedule 
Pt. I, Item (46) (2-10-1964) and Act 31 of 1966, Section 88 (1-11-1966). 

Rajasthan 

Abu Area. — In its application to the Abu area of the State of Rajasthan, the 
amendments made in Section 192 are the same as those of Maharashtra.—See Cent. 
Act XXXVII of 1956, Section 119 (1-11-1956). 


Section 192 — Note 1 (contd.) 

Migistrate even for a lesser offence 
which is within his competence to try 
will be illegal. AIR 1940 Oudh 244 (245) 
= 41 Cri L Jour 469. 

[But see AIR 1939 Lah 122 (123) = 

40 Cri L Jour 515 ** AIR 1942 Mad 465 
(4G6) = 43 Cri L Jour 743.] 

(12) An order of transfer under this 
section need "not be in writing. AIR 
1933 Cal 195 (197) = 39 Cri L Jour 417 
(DB).. 

(13) It has been held that a transfer 
of a case to a Special Court constituted 
under the Special Criminal Courts Ordi¬ 
nance, 2 of 1942, (since repealed by 
Ordinance 19 of 1943) under the 
provisions of this section was not aiTect- 
ed by Sections 25-A and 26 of the Ordi¬ 
nance as those sections came into ope¬ 
ration only after the Special Court was 
in the seisin of the case and this sec¬ 
tion dealt with a stage before it. AIR 
1943 Pat 245 (247, 257) =* 45 Cri L Jour 
177 (SB). 

a4) The Magistrate should exercise his 
discretion fairly in the matter of trans¬ 
ferring a case. Thus, a transfer by a 
District Magistrate of a complaint against 
a near relation of his to a Magistrate 
subordinate to such Magistrate or a 
transfer of a complaint against an ofTi- 
cer of the rank of a District Superinten¬ 
dent of Police in respect of acts done in 
his ofTicial capacity, to a subordinate 
Magistrate and not to a senior Magis¬ 
trate. has been held to be improper, 
though not illegal. AIR 1936 Rang 242 
(2431 = 37 Cri L Jour 723. (Complaint 
against D- S. P.) 

(15) Where a complaint against a 
near relation of a District Magistrate 


was transferred to a Magistrate sub¬ 
ordinate to him for disposal and the 
complainant objected to the trial by the 
latter Magistrate on the ground that' he 
(i. e., the latter Magistrate) would have 
to be called as a witness in the case 
and prayed for a transfer, it was held 
that the order of the Magistrate dis¬ 
charging the accused on the ground that 
he could not take cognizance ■■ of 
the ofTence for want of the sanction of 
the Local Government was improper 
though not illegal. The proper order 
would be one asking for a transfer of 
the case to another Magistrate to be 
dealt with finally. AIR 1936 Rang 242 
(244) = 37 Cri L Jour 723- 

(16) A Magistrate is not justified in 
dismissing an application for transfer 
without giving an opportunity to the 
applicant of being heard. 1948 AMLJ 
16 (17). 

1-A. Subordinate Magistrate*— (1) 

The transfer should be made to a 
Magistrate subordinate to him. (1900- 
02} 1 Low Bur Rul 59 (59) ** 1965 All 
LJ 1126 (1123). (Additional Sub-Divi¬ 

sional Magistrate is subordinate to Sub- 
Divisional Magistrate.) 

[But see (1870) ILR 7 Bom HCR (Cr) 
69 (70) (SB) ** 7 Mad HCR (App) V 
(v).] 

1-B. Additional District Magistrate.^ 
(1) If the Additional District Magis¬ 
trate is invested with all the powers of 
District Magistrate under Section 10 (2), 
Cr P. C. he has the power to act under 
Section 192, Cr. P, C. AIR 1960 Andh 
Pra 184 (185) = 1960 Cri LJ 455 ** AIR 
1965 Madh Pra 53 (54) = 1965 (1) Cri 
LJ 298 ** (1960) 2 Andh WR 324 = 1961 
(1) Cri LJ 461 (464) (DB)’. (The powers 
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Union territories (except Chandigarh) 

In its application to the Union territories, in Section 192,—^ 

(i) in sub-section (1), for the words "Any Chief Presidency Magistrate, District 

Magistrate or Sub-divisional Magistrate”, substitute the words “Any Chief 
Judicial Magistrate”; and 

(ii) in sub-section (2), for the words “District Magistrate” substitute the words 

“Chief Judicial Magistrate” — Act 19 of 1969, Section 3 and Schedule, 
Item 48 (In Delhi, on 2-10-1969). 


West Bengal 

In its application to the State of West Bengal, in Section 192,— 

(i) in sub-section (1), for the words “or Sub-divisional Magistrate", substitute the 

words, “Sub-divisional Executive Magistrate or Sub-divisional Judicial Magis¬ 
trate”; 

(ii) for spb-section (2), substitute the following:—‘ 

“(2) Any District Magistrate may empower any Executive Magistrate of the 
first class who has taken cognizance of any case to transfer the same for 
inquiry to any other specified Executive Magistrate within the district, 
who is competent under this Code to hold such inquiry.”; and 

(iii) after sub-section (2) insert the following as sub-section (3), namely.—. 

“(3) Any Chief Presidency Magistrate or Sessions Judge may empower a 
Presidency Magistrate or any Judicial Magistrate of the first class, as the 
case may be, subordinate to him, who has taken cognizance of any case 
to transfer the same to any other Presidency Magistrate or Judicial Magis¬ 
trate, as the case may be, who is competent under this Code to try 
the accused or comnut him for trial, and such Presidency Magistrate or 
Judicial Magistrate may dispose of the case accordingly.”' — W. B. Act 
VIII of 1970, Section 2 and Schedule, Item 67. 


Section 192 — Note 1-B (contd.) 
of Additional District Magistrate under 
Section 192 (1), Criniinal P- C., are 
analogous to powers under Section 528 

(2), Criminal P. C. and the principle in¬ 
volved is the same.) 


s. 


.k 


''' 




2. ^aken cogiiizance**^— (1) A Dis¬ 
trict Magistrate cannot pass an order 
for a judicial inquiry by a subordinate 
Magistrate in a case .taken cognizance of 
not by himself but by a Joint Magis¬ 
trate, without withdrawing the case to 
his own fUe. (1900) 27 Cal 798 (799, 800) 
(DB). 

(2) A^ First* Class Magistrate dealing 
With the general file of another Magis¬ 
trate on instructions from the District 
Magistrate cannot transfer a case pend¬ 
ing in that file and of which he has not 
taken cognizance, to his own file under 
this section. AIR 1953 Cal 573 (573) = 
1953 Cri L Jour 1355 (DB). 

(3) A Sub-Divisional Officer can by 
virtue of Section 559 (I) transfer to a 
Magistrate subordinate to him a case 
of which cognizance was taken^by his 
■predecessor. AIR 1953 Cal 777 (779) = 

1053 Cri D Jpur 1782'(DB). 

4) Before any District Magistrate 
esxpQwer any Magistrate of the 
uQder sub-section (2) of this 
iooeh Hftl that the Magis- 

'must be one 



‘who has taken cognizance of any case.* 
It is not any and every Magistrate of 
the first class who can be empowered by 
the District Magistrate in this respect. 
AIR 1953 Cal 109 (113) = 1953 Cri L 
Jour 344 (DB) ** 1953 Baj LW 231 (232). 

[See AIR 1952 Raj 96 (97) = ILR 
(1952) 2 Raj 41 = 1952 Cri L Jour 1048 
AIR 1950 Him Pra 42 (44).] 

(5) A Magistrate can take cogniz¬ 
ance of a case upon a complaint pre¬ 
ferred to him. AIR 1914 Cal 479 (479) 
= 15 Cri L Jour 348 (DB). 

[See also 1903 Pun Re (Cr) No. 9, 
p. 25 (26).] 

(6) The complaint may be in the form 
of a report submitted by a subordinate 
Magistrate. AIR 1924 All 190 (191) = 
25 Cri L Jour 947 •* (1904) 1 Cri L Jour 
335 (336, 337) = 26 All 514. 

(7) A Chief Presidency Magistrate 
can prefer a complaint to himself 
against a person for giving false evi- 
dence before him, and then transfer the 
case for inquiry or trial by a subordi¬ 
nate Magistrate under this section. 
AIR 1926 Cal 470 (472, 473, 477, 478) =« 
27 Cri L Jour 385 (FB). 

(8) By virtue of Clause (c) of Sec. 190 
(1), a case can be taken cognizance of 
even without fi formal complaint and it 
Is competent for a Magistrate acting 
under that section to transfer such 
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cases also. (1909) 8 Cri L Jour 374 

(376) = 1 Sind LR 119 (DB) ** (1910) 

11 Cri L Jour 736 (736) (Low Bur). 

(9) The expression ‘case of which he 
has taken cognizance’ in sub-section (1) 
of this section means nothing more 
than that the Magistrate has applied 
his mind to the facts of the case. AIR 
1952 All 215 (216) = ILR (1951) 2 All 
609 = 1952 Cri L Jour 407 (DB) ** 
(1954) 58 Cal WN 383 (385) (DB)- 

(10) Where a complaint was dismissed 
under Section 203 and the Sessions 
Judge while ordering a further inquiry . 
directed that the case should be sent 
to another Magistrate and the District 
Magistrate accordingly transferred the 
case to another Magistrate, it was held 
that the District Magistrate while doing 
so had taken cognizance of the case 
and that the transfer was under this 
section. AIR 1936 Sind 146 (147) = 37 
Cri L Jour 1086 (DB). 

[See however (1907) 5 Cri L Jour 112 
(115, 116) (DB) (Cal).] 

(11) The act of a Magistrate in tak¬ 
ing cognizance of a case and trans¬ 
ferring it to another Magistrate under 
this section is a judicial act* AIR 1941 
Pat 395 (397) = 42 Cri L Jour 504. 

(12) Where the Additional District 
Magistrate, without applying his mind 
to the petition of the complaint, trans¬ 
fers the same to another First Class 
Magistrate for necessary action under 
Chapter XVI, it cannot be said that the 
Additional District Magistrate had 
taken cognizance of the case and the ' 
transferee Magistrate is not deprived 
of his jurisdiction to act under Sec. 156 

(3) and refer the matter to the police 
for investigation and submitting a 
charge sheet. AIR 1959 Assam 231 
(Pr. 11) - 1959 Cri L Jour 1408. 

3. Stage at which transfer should be 
ordered.— (1) All that the section re¬ 

quires is that the Magistrate should 
have taken cognizance of the case be¬ 
fore transferring it. He need not judi¬ 
cially consider the case before making 
the transfer. AIR 1926 Cal 470 (477, 

478, 479) = 27 Cri L Jour 385 (FB) ** 
AIR 1961 SC 986 (988) = 1961 (2) Cri 
LJ 39 = (1961) 1 SCJ 578. (Transfer 
case before taking cognizance of offence 
— Transfer is only administrative ‘ac¬ 
tion.) 

(2) The Magistrate Is not bound to 
examine the complainant on oath where 
the complaint is- in writing, or issue 
process before transfer. AIR 1926 Pat 
358 (359) = 27 Cri L Jour 855 ** AIR 
1926 Cal 470 (479) « 27 Cri L Jour 385 
(FB). 

[See also AIR 1948 Pat 25 (27) •= 48 
Cri L Jour 347.1 

[But see (1871) 4 NWPHCR 88 (89, 

90).] 


(3) The Magistrate can transfer the 
case at any stage after taking cogniz¬ 
ance. AIR 1941 Cal 183 (190) 42 

Cri L Jour 490. 


(4) He can transfer a case after issu¬ 
ing process to the witnesses for 
the prosecution. AIR 1919 Pat 319 (320) 

= 20 Cri LJ 413. 

(5) The section contemplates the 

transfer of a case which has not reach¬ 
ed the stage of enquiry or trial and that 
when once the proceedings have reach¬ 
ed the stage of enquiry or trial, wholly 
or partially, sub-section (1) of ibis sec¬ 
tion cannot be availed of for transfer 
by the Magistrate who has taken cogni-' 
zance of the case. AIR 1951 Mad 529 
(530) = ILR (1951) Mad 792 = 52 Cri 
L Jour 177 (DB). (AIR 1934 Mad 435 
= 35 Cri LJ 1055, Dissented from.) ** 
AIR 1969 Pat 97 (98) = 1969 Cri LJ 434 
»=* 1963 (1) Cri LJ 391 (393. 394) 

(Tripura). 

(6) A transfer cannot be ordered by 
a Magistrate after discjiarging the ac¬ 
cused. Such a procedure is not sanc¬ 
tioned by the Code. AIR 1921 Pat 205 
(205) (DB). 

(7) Where after hearing the evidence 
In the case the Magistrate finds that an 
offence triable by a subordinate Magis¬ 
trate has been committed, the case 
should not be transferred on that 
ground. The Magistrate who under¬ 
takes the trial of the case, and who 
also hears the witnesses give their evi¬ 
dence should, if possible, finish it. AIR 
1951 Mad 529 (531) = ILR (1931) Mad 
792 = 52 Cri L Jour 177 (DB) ♦* AIR 
1934 Mad 435, Dissented from.) ** AIR 
1923 Cal 196 (197) = 24 Cri L Jour 198 
(DB). 

[See AIR 1837 Nag 103 (103) « 38 

Cri L Jour 719.3 

(8) Where a part-heard case is trans¬ 
ferred, the. treinsferee Magistrate shotild 
rehear the evidence and frame a fresh 
charge. 1 Low Bur Rul 301 (302) (PB) 

2 Weir 152 (152, 153) (DB). 

[See (1907) 6 Cri L Jour 434 (438) 
(DB) (Cal). (Case transferred . under 
Section 528.) (1892) 14 All 346 (347)J 

[See however AIR 1937 Oudh 81 (82) 

= 12 Luck 523 = 37 Cri L Jour 1128.1 

4. Transfer of a transferred case.— 
(1) A Magistrate has no power to trans¬ 
fer a case which has itself been trans¬ 
ferred to him for disposal under this 
section- by a superior Magistrate. Th® 
reason is that the Magistrate cannot, in 
such a case, be said to have taken cog¬ 
nizance ^of the case. AIR 1951 All 371 
(372) •• AIR 1914 All 150 (150) * 15 
Cri L Jour 400 (DB) •• (1967) 1 Andh 
WR 191 (191) == 1967-2 Andh LT 80 — 
1967 Mad LJ (Cri) 202 AIR 1988 
Tripura 22 (23) = 1966 Cr LJ 1484. 

(2) The effect of a tracer l>y ^ 
Magistrate of a case wbi<m was itseii 
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transferred to him is not to render the 
subsequent proceedings illegal on that 
ground; the transfer is only irregular 
and the irregularity is cured by the 
provisions of S. 529, Clause if). AIR 
1951 All 371 (372) AIR 1920 Pat 518 
(519) = 21 Cri LJ 96 (DB). 

(3) Where a case has been transferr¬ 
ed by an order of the High Court, from 
a Court subordinate to a District 
Magistrate to that of a District Magis¬ 
trate, unless a contrary intention is 

* Expressed by the High Court, the 
District Magistrate should himself try 
the case, and he has no power to trans¬ 
fer it to another subordinate Magistrate 
under this section. (1897) 19 All 249 
(251) (DB). 

(4) Where a case is transferred from 

the Court of one District Magistrate to 
another District Magistrate, the trans¬ 
feree Magistrate has. in the absence of 
any contrary direction by the 
Court, power to transfer the case under 
•this section to any Magistrate subordi¬ 
nate to him, who is competent to try 
the same. (1897) 19 All 240 (251) (DB) 
•* AIR 1917 Lah 329 (330, 331) = 18 

Cri LJ 881 (883) (DB). 


(5) A case transferred by a Sub-diyl- 
sional Magistrate to the file of anomer 
Magistrate reverts automatically to him 
on the transfer of that Magistrate. Even 
assuming that when a Magistrate is 
transferred his file remains, the 
divisional Magistrate can certainly 
withdraw the case under sub-s. Ii> 
this section read with S. 528 l2). AIR 
1952 Cal 713 (719, 725): 1952 Cri L Jour 
1411 (DB). 


5. Transfer of a case remanded tor 
further inquiry — (II Where a case is 
remanded for. further inquiry by a 
Sessions Judge to a District Magistrate, 
or Sub-divisional Magistrate the latter 
has power to transfer the 
to a Subordinate Magistrate. AIR 1920 

Pat 563 (564, 565) = 21 Cri LJ 594 • 
(1907) 5 Cri LJ 112 (115, 116) (DB) 

(Cal). 

[See however (1870) 2 NWPHCR 13 
(133) (SB).l 

(2) Where a case dismissed ^ under 
Section 203 was remanded for further 
proceedings to be held, it was held tn t 
the case could not asain transferre 
under this section. (1907) 5 Cri LJ 1 
(115, 116) (DB) (Cal). 

[See however AIR 1936 Sind 146 
(147) = 37 Cri LJ 1086 (DB).! 

(3) As regards the pow^s of a 
District Magistrate or a P^Midency 
Magistrate to revive a case that nas 
been discharged and then n^Ke a 
transfer, see Section 436 aud the follo^ 
Ing cases, 1873 Rat 78 ( 76 )^^ (DB) •• 
1uSo8) 7 Cal WN'627 (529) (DB). 


[But see (1882) 6 Mad 25 (26 (DB) *• 
(1898) 4 Cal WN 46 (47) (DB).] 


6. “Case,” meaning of.— 

(A) Proceedings under S. 107 of the 
Code.— (1) The word “case” has been 
held to be comprehensive enough to in¬ 
clude proceedings under Sec. 107 of the 
Code. AIR 1953 Cal 109 (112) = 1953 
Cri LJ 344 (DB). (AIR 1949 Cal 637 = 
ILR (1950) 2 Cal 365 = 51 Cri LJ 205, 
Dissented from.) (1904) 1 Cri LJ 344 
(346. 347) = 31 Cal 3.50 (DB) (1902) 
29 Cal 389 (390. 391) (DB). 

[See however (1906) 10 Cal WN xlvU 
(xlvii)- (Question left open.)] 

(2) Where a District Magistrate 
initiates proceedings under sub-s. (2) 
of Section 107, it has been held that 
such proceedings can be transferred to 
a subordinate Magistrate of the first 
class, who is competent to complete 
the proceedings, although the latter 
Magistrate is not competent to institute 
the same himself. (1901) 24 All 151 
(152) ** AIR 1918 Cal 892 (892) = 19 
Cri LJ 496 (DB). 

[See however (1909) 9 Cri LJ 148 
(149) (DB) (Cal).] 


(3) Before making an order of trans¬ 
fer it is essential that the transferring 
Magistrate should have taken cogni¬ 
zance of the case. Thus, where the 
District Magistrate, to whom the police 
reported for action under Section 107, 
without stating his opinion that there 
was a likelihood of a breach of the 
peace, and without issuing the prelimi¬ 
nary notice merely transferred the case 
to the Head-quarter Magistrate, within 
whose jurisdiction neither the accused 
resided nor the place where there was 
a likelihood of a breach of tlie peace 
was situated, it was held that the 
District Magistrate had not 'taken 
cognizance of the case and that the 
proceedings before the Head-quarter 
Magistrate were without jurisaiction- 
AIR 1918 Mad 555 (557) = 18 Cri LJ 
878 (880. 881) (DB). (Overruled on 

another point in AIR 1940 Mad 23 — 41 
Cri LJ 238 (FB).) 

(4) Where, a District Magistrate made 
an order that proceedings were “sanc¬ 
tioned” and sent the same to a Sub- 
divisional Magistrate, it was held that 
he had taken cognizance of the case 
and the transfer was valid. AIR 1919 
Cal 469 (470) = 19 Cri LJ 266 (DB). 


(B) Proceedings under Section 110 
of the Code.— (5) Proceedings under 
Section 110 of the Code can be tran^ 
ferred \mder this section by a District 
Magistrate or a Sub-divisional Magis¬ 
trate, after taking cognizance of the 
same, to a Subordinate Magistrate who 
is otherwise competent to complete the 
Droceedings. AIR 1941 Cal 185 (189) « 
42 Cri LJ 490 •• (1908) 7 Cri LJ 14^ 
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(150) = 35 Cal 243 (DB) ** AIR 1922 
Pat 586 (587) = 24 Cri LJ 31 (DB). 

(6) A First Class Magistrate, special¬ 
ly empowered under sub-section (2), 
can also transfer such proceedings. AIR 
1922 Pat 586 (587) = 24 Cri LJ 31 

(DB). 

(C) Inquiry under Section 122 of the 
Code— (7) An enquiry as to the fitness 
of a surety under Section 122 can be 
transferred to a ' Subordinate Magis¬ 
trate (1910) 11 Cri LJ 23 (25, 26) = 
37 Cal 91 (DB). (Per Coxe, J., Ryves. 
J. Contra.) 

(D) Proceedings under Section 133 of 

the Code.— (8) The words ‘any case’ in 
this section are not restricted to 
offences or criminal cases and hence 
the section is applicable to proceedings 
under Section 133 of the Code. AIR 
1952 All 215 (216) = ILR (1951) 2 All 

609 = 1952 Cri LJ 407 (DB) ** AIR 
1970 Cal 169 (170) (DB). (AIR 1949 Cal 
637, held overruled by AIR 1956 Cal 
24.) 

[See AIR 1956 Cal 24 (24) = 1956 
Cri LJ 212 (DB). (Section 133 does not 
in terms purport to restrict the power 
of a Magistrate who initiates proceed¬ 
ings to transfer the case to some other 
Magistrate. AIR 1929 Cal 813 = 31 
Cri LJ 673. Dissented from-) ** AIR 
1950 All 475 (477) = 51 Cri LJ 1248.1 

(9) An order directing the person 

proceeded against to appear before 
another Magistrate to show cause 
against the conditional order made bv 
a Magistrate under Section 133 is not 
an order of transfer under this section. 
AIR 1950 All 475 (477) = 51 Cri LJ 

1248. 

(10) A proceeding under Section 133 

can be transferred by the Magistrate 
even before the passing of the condi¬ 
tional order under Section 133 provided 
the Magistrate has taken cognizance 
and decided to act under that section. 
AIR 1952 All 215 (216, 220) = ILR 

(1951) 2 All 609 = 1952 Cri LJ 407 
(DB). 

(11) It was held that Section 133 
stands by itself independently of Sec¬ 
tion 192. If Section 192 were to prevail 
the special provisions in Section 133 
would become surplusage. The District 
Magistrate, the Sub-Divisional Magis¬ 
trate or the Magistrate of First Class 
can only direct appearance of the per¬ 
son proceeded against before some 
other Magistrate of First or Second 
Class at the time of passing of the 
order. Section 192, does not authorizp a 
subsequent transfer of the case - to 
some other Magistrate. AIR 1958 Raj 
248 (249, 250) = ILR (1957) 7 Raj 737 = 
1958 Cri LJ 1243 (DB) ** 1966 All WR 
(HO 655 (656) = 1966 All Cri H 377. 

(E) Proceedings under Section 144 
of the Code.— (12) An application 


made to a District Magistrate under 
Section 144 (4) of the Code, to rescind 
an order passed by a subordinate 
Magistrate under Section 144 (1) is npt 
a case falling under Section 192 or Sec¬ 
tion 528 and cannot be transferred by 
the District Magistrate for disposal to 
another Magistrate subordinate to hint 
AIR 1937 Mad 167 (169) = 38 Cri LJ 
125. 

(F) Proceedings under Section 145 of 

the,Code.— (13) Proceedings under Sec¬ 
tion 145 of the Code can be transferred 
under this section as they have been 
held to be “cases” within the meaning 
of this section. AIR 1941 Cal 185 
(189) = 42 Cri LJ 490 ** AIR 1933 All 
264 (266) = 34 Cri LJ 414 (FB) ** 
(1895) 22 Cal 898 (901, 902) (DB) *• 

AIR 1923 Pat 366 (367) = 24 Cri LJ 
487. 

(14) A transfer cannot be ordered 
under the section .unless the transferr¬ 
ing Magistrate has taken cognizance of 
the case. Where on an application 
being made to a District Magistrate, 
praying for action under Section 145, 
he transferred it to a Sub-divisional 
Magistrate under him for disposal with¬ 
out taking any action himself under 
sub-section (1) of Section 145, and the 
land concerned was also not within the 
local jurisdiction of the Sub-divisional 
Magistrate, it was held that the trans¬ 
fer was not valid. AIR 1928 Mad 1230 
(1231) = 30 Cri LJ 340. 

[See also AIR 1919 All 311 (313) = 
20 Cri LJ 410.3 

(15) Where, a petition was presented 
under Section 145 to a City Magistrate 
and he examined the petitioner on oath, 
ordered a police-enquiry and on receipt 
of the police-report, came to the con¬ 
clusion that there was some basis for 
the complaint and then transferred the 
complaint to a Subordinate Magistrate, 
it was held that the Magistrate had/ 
taken cognizance of the case and the 
transfer was valid. AIR 1933 All 264 
(266) = 34 Cri LJ 414 (FB). 

(G) Proceedings under Section 147— 
(10) Proceedings under Section 147 of 
the Code can be transferred under 
this section. The mere fact that the 
Magistrate has issued notice to the 
parties requiring them to attend the 
Court does not deprive him of the 
general power under this section. AIR 
1949 All 616 (618) = 50 Cri LJ 929. 

(H) Proceedings under Section 349 of 
the Code.— (17) Proceedings referred to 
a superior Magistrate by a subordinate 
Magistrate under ’ Section 349 of the 
Code cannot be transferred under this 
section. (1869-70) 5 Mad HCR (App) 
xliii (xliii). 

(I) Proceedings under Section 552' of 
the Code.— (18) A complaint under 
Section 552 of the Code has been held 
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to be not transferable as that section 
confers exclusive jurisdiction only on a 
District or Presidency Magistrate. 1898 

Rat 963 (963) (DB). 

(J) Proceedings under Section 20 of 
the Cattle Trespass Act 1 of 1871— 
(19) Though a complaint under Sec¬ 
tion 20 of the Act must be entertained 
by a District Magistrate or a Magis¬ 
trate specially empowered under the 
Act. it is open to such Magistrate to 
transfer the case under this section, 
after taking cognizance of it, to a sub- 
ordinate Magistrate, who is otherwise 
competent under the Code to try such 
a case. (1907) 6 Cri LJ 363 (364. 365) 

34 Cal 926 (DB) ** AIR 1959 Orissa 116 
(Pr 4) = ILR (1958) Cut 549 = 1959 
Cri LJ 884 (DB), (AIR 1951 Orissa 40 
not good law.) ** 1879 Pun Re (Cr) 
No. 26 p- 75 (76, 77) (SB). 

7 . Transfer of proceedings under 
other Acts— Proceedings under Ordi¬ 
nance 2 of 1932 (since expired)— (1) 
Where a special Magistrate after t^^ing 
cognizance of the case under the Ordi¬ 
nance, transferred it to another Magis¬ 
trate because he had heard the 
Sion of the accused, it was held that 
the transfer was proper and valid- Am 
1933 Cal 124 (127) = 34 Cri LJ 6.33 

(DB). 

Proceedings under the Bengal Troops 
Transport Regulation 6 of 1825,— (2) 
It has been held that only the Collector 
can act under Section 2 of the Regula¬ 
tion and a case arising thereunder can¬ 
not be transferred to a Joint Magistrate. 
(1910) 11 Cri LJ 476 (476. 477) = 33 

All 84. 

Proceedings under the Bengal Tenancy 
Act (8 of 1885).— -(3) A Collector can 
transfer an enquiry under Section oo 
of the Act to a Sub-divisional oiTi^r. 
(1913) 14 Cri LJ 139 (140) = 40 Cal 
465 (DB), 

8 . Effect of transfer under the 
section— (1) Where once a case is 
transferred under this section, the case 
is entirely out of the hands of the 
transfeiring Magistrate and he ceases 
to have any jurisdiction in the case so 
long as the transfer is in existence. He 
cannot taice any steps or pass any order 
relating to the case transferred unless 
and until the case is withdrawn to his 
file under S. 528 of the Code. AIR 
1950 All 475 (477) = 51 Cri LJ 1248 ** 
AIR 1941 Cal 185 (190) = 42 Cr^LJ 
400 •• (1900) ILR 27 Cal 979 (980. 981) 
(DB) •• AIR 1930 Mad 705 (706) = 31 
Cri LJ 895 •• (1922) 65 Ind Cas 441 
(442) 23 Cri LJ 89 (All) •• 1968 All 

WR (HC) 186 = 1968 AU Cri R 120 

(lai). 

(2) The transferee Magistrate is vest- 
with full seisin of the case and has 
pOTrer to continue the enquiry up to 


the necessary stage of discharge, 
acquittal or conviction, as the case 
may be. AIR 1926 Pat 525 (527) - 28 
Cri LJ 1585 *• ILR (1958) Cut 74 (76) 
•* (1912) 15 Ind Cas 484 (485) = 13 Cri 
LJ 484 (DB) (Cal). 

(3) A Magistrate, to whom a case is 
transferred stands in the shoes of the 
original Magistrate and has full autho¬ 
rity to deal with the case as if he had 
taken cognizance of it. AIR 1941 Cal 
185 (191) = 42 Cri LJ 490 AIR 1958 
Tripura 1 (Pr. 40) = 1958 Cri LJ 97 
ILR (1958) Cut 74 (76) AIR 1948 Pat 
25 (27) = 48 Cri LJ 347 ** AIR 1929 
Cal 192 (193) = 30 Cri LJ 352 (DB). 

(4) An order of transfer does not 
import any decision on any question 
either of law or of fact arising in the 
case and it is open to the accused to 
raise any objection on the ground of 
jurisdiction, as for instance, the com¬ 
petency of the Court to try him with¬ 
out the sanction of the State Govern¬ 
ment, where such sanction is required 
by law. (1913) 14 Cri LJ 298 (298) =» 

6 Sind LR 260 (DB). 

(5) The transfer of a case taken 
cognizance of by a Magistrate means 
the transfer of the judicial investiga¬ 
tion into any offence, of which the 
Magistrate has taken cognizance, and 
not merely with reference to some of 
the accused concerned in the offence. 
AIR 1933 Pat 244 (245, 246) = 35 Cil 
LJ 533 (DB) ILR (1958) Cut 74 
(76) ** AIR 1951 Raj 131 (132) = 52 
Cri LJ 964. (AIR 1933 Pat 244 = 35 
Cri LJ 533, Rel. on.) 

' (6) A Magistrate, to whom the case, 
taken cognizance of on complaint, has 
been transferred, can in the course of 
the trial not only add to the charge 
other offences not complained about 
but arising out of the same transaction 
and disclosed in the evidence, but also 
can put on trial other persons whose 
names do not appear as accused in the 
petition or complaint directly or in¬ 
directly, provided the offences are such 
that no prerequisites are required to 
be fulfilled before cognizance can be 
taken of those offences. AIR 1949 Pat 
47 (56) = 26 Pat 479 = 49 Cri LJ 612 
(DB) ** AIR 1958 Tripura 1 (Pr 40) = 
1958 Cri LJ 97 ** ILR (1958) Cut 74 
(76) •* 1961 (2) Cri LJ 393 (395, 396) « 
1961 BLJB 96. 

rsee 1967 BLJR 931 (933). (Sec¬ 
tion 192 makes no distinction between 
inquiry and trial. The transferee Court 
in either case has the same powers.)] 

(7) Where a police charge-sheet con¬ 
tained the names of twenty-two persons 
as accused but only nine of them were 
sent UD for trial and the rest were not 
sent for trial, as some of them were 
absconders, and the Magistrate to 
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whom the charge-sheet was submitted 
transferred the case under this section, 
it was held that the transfer was with 
regard to the judicial investigation into 
the entire offence and not merely with 
reference to the accused actually sent 
up for trial- Consequently, the trans¬ 
ferring Magistrate had no power to 
pass any order with regard to the trial 
of the other thirteen accused not sent 
up for trial. AIR 1933 Pat 244 (245, 
246) = 35 Cri LJ 533 (DB) *♦ AIR 1921 
Pat 474 (475). 

[See also (1905) 2 Cri LJ 524 (526, 
530. 532) = 32 Cal 783 (DB) ** AIR 
1934 Pat 467 (467, 468, 469) = 36 Cri LJ 
641 (DB).] 

[See however (1906) 3 Cal LJ 87 (88, 
89) = 3 Cri LJ 209 (DB).l 

(8) After the case is transferred, if 
the police file a supplementary challan 
against other persons who were not 
named In the previous challan, the only 
Magistrate who can take cognizance of 
it is the Magistrate to whom the case 
has been transferred on previous 
challan- No other Magistrate can 
accept it and proceed to try the accus¬ 
ed AIR 1951 Raj 131 (132) = 52 Cri 
LJ 964. 

[See AIR 1949 Pat 47 (57) = 26 Pat 
479 = 49 Cri LJ 612.3 

(9) Where upon a complaint preferr¬ 
ed to a Sub-divisional Magistrate 
against several persons as accused, the 
Tatter examined the complainant but 
issued summons only against one of the 
accused and then transferred the com¬ 
plaint to a subordinate Magistrate 
under this section, it was held that the 
whole case against all the accused was 
transferred and the transferee Magis¬ 
trate was competent to issue summons 
against the other accused persons also. 
AIR 1941 Cal 185 (l9l. 192) = 42 Cri LJ 
490 ** (1908) 7 Cri LJ 318 (318, 319) = 7 
Cal LJ 249 (DB) *♦ AIR 1934 Pat 467 
(467, 468, 469) = 36 Cri LJ 641 (DB). 


^1963) Cut 695 (698). 

(Transfer of case after passing condi¬ 
tional order — Mere irregularity — In 
absence of prejudice transfer is valid.)] 

(12) Even. if piecemeal transfer may 
be in certain circumstances valid, it 
must be clearly indicated in the order 
of transfer which portion of the case 
has not been transferred. In the ab¬ 
sence of any such clear indication, it 
must be taken that the whole case has 
been transferred to the subordinate 
Magistrate. AIR 1941 Cal 185 (192) =» 
42 Cri L Jour 490. 

(13) A transfer, with directions to 

commit if the evidence is sufficient and 
to disallow bail has been held to be 
erroneous. (1900) 27 Cal 820 (823, 8251 
(DB). • 

(14) Where a Magistrate summons 

only one of the accused persons - and 
transfers the case under this section, 
the death of that accused after the 
transfer does not terminate the proceed¬ 
ings against the other accused persons 
unless the Magistrate to whom the case 
is transferred thinks fit to conclude 
the proceedings against them. AIR 
1941 Cal 185 (192) = 42 Cri L Jour 

490. 

(15) As to whether a Magistrate to 
whom a case has been transferred cap 
order an inquiry under Section 202, See 
Note 1 and Section 202. 

9. Erronepus order of transfer — 
Effect of.— See Section 529T 

10. Notice of transfer.— ( 1 ) The 

section contemplates a transfer even be¬ 
fore the issue of process against the 
accused and no notice of transfer is 
necessary to the accused. Where, how¬ 
ever, the transfer is made under Sec¬ 
tion 528, notice is necessary. AIR 1928 
Mad 560 (560) =. 29 Cri L Jour 734 •• 

AIR 1943 Sind 109 (110) = ILR (1943) 
Kar 13 = 44 Cri L Jour 612 (DB) •• 2 
Bom LR 342 (342) (DB). 


(10) The transferee Magistrate can 

summon any further persons as accus¬ 
ed if he finds evidence against them. 
AIR 1947 Pat 284 (289) = 25 Pat 539 

(DB) ** AIR 1958 Tripura 1 (Pr 40) =« 
1958 Cri LJ 97 ** ILR (1958) Cut 74 
(76) ** AIR 1964 Pat 487 (489) = 1964 
BLJR 452 = 1964 (2) Cri LJ 569 (570) 
(DB) ** 1962 BLJR 692 (694) •• ILR 
(1961) 2 Cal 424 (429) (DB). 

See also S. 190. 

(11) The legality of piecemeal trans¬ 
fer of a case under this section is open 
to considerable doubt. AIR 1949 Cal 
637 (640) - ILR (1950) 2 Cal 365 = 51 
Cri L Jour 205 ** AIR 1941 Cal 185 
(192) -= 42 Cri L Jour 490 •* (1^) 7 
Cri L Jour 318 (319) (DB) (Cal). 


Also see Section 528. 


11. Case triable by first class Magls-* 
irate — Transfer to second class Magis¬ 
trate with direction to commit to ses¬ 
sions — Legali^.— (1) A first class 

Magistrate transferred a case triable by 
himself to a second class Magistrate 
subordinate to him with directions to 
treat the case as one for committal to 
the sessions. It was held that the fir^ 
class Magistrate had no power to do so 
and that the proper procedure' to be 
followed by him was, if he* thought that 
the case should be committed to the ses¬ 
sions to himself commit the case to tbe 
Court of Session under Section 347« 
AIR 1938 Mad 529 (529. 630) « 39 Cri 
L Jour 715. 
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193, Cognizance of offences by Courts of Session. — (1) Except as otherwise 
OTpressly provided by this Code or by any other law for the time being in force, 
no Court of Session shall take cognizance of any offence as a Court of original 
}urisdiction unless the accused has been committed to it by a Magistrate duly em¬ 
powered in that behalf. 

(2) Additional Sessions Judges and Assistant vSessions Judges shall try such 
cases only as the "[State Qoveniment] by general or special order may direct them 
to try, or t[® * ® *] as the Sessions Judge of the division, by general or spe¬ 

cial order, may make over to them for trial. 

[1882—S. 193; 1872—Ss. 17, 18. 231; 1861—Ss. 22. 359.] 

[®] Substituted for ‘Provincial Government’ by A. L. O., 1950. 

LtJ The words “in the case of Assistant Sessions Judges" were repealed by the Code 
'of Cruninal Procedure (Amendment) Act, 1923 (XVIII of 1923), Section 46. 

STATE AMENDMENTS 

Gufarat 


In its application to the State of Gujarat, the amendment made in Section 193 is 
the same as that made in Maharashtra. — See Central Act XI of 1960, Sec. 87 (1-5-1960). 


Section 193 — Note 1 

(1) The object of the restriction on 
Court of Session in taking cognizance. 
In sub-section (1), is twofold— 

(a) To secure to the person charged 
a pr^minary enquiry which 
would afford him the opportunity 
of being acquainted with the cir- 

> cumstances of the offence imput- 
. ed to him and enable him to 
make his defence. (1881) 3 Mad 
351 (352, 353) (DB) ** AIR 1927 
Sind 28 (34) = 27 Cri L Jour 1217 
(DB). 

(b) To prevent the time of the 
Court of Session from being wast¬ 
ed over cases in which the charge 
Ls obviously not supported by 
such evidence as would justify a 
conviction. (1882) 5 Ail 161 (162) 
•* (1905) 2 Cri L Jour 534 (541) 
(SB) .(Cal). 

(2) Section 351 must be read as sub¬ 
ject to this section. Consequently a 
Sessions Judge has no power to join 
a person as a cp-accused in a case be¬ 
fore him whether he happened to attend 
the Court or not, when no inquiry of 
any sort has been held by any Magis¬ 
trate Into the charges against him. 
AIR 1942 Sind 161 (162) = 44 Cri L 
Jour 137 (DB). 


(3)' Sections 193 and 195 regulate the 
competence of the Court and bar its 
Jurisdiction in certain cases excepting 
In compliance therewith- AIR 1955 SC 
196 ( 204 ) = 1955 Cri L Jour 526 ILR 
(IMS) PunJ 135 = 1955 SCR 1150. 



(4) Although under Section 193 (1) a 
Court of Session cannot take cogniz¬ 
ant of any offence as a Court of origi- 
naj, Jurisdiction, regard must be had to 
tt&e exception contahied in the words 
^'flaccept as otherwise expressly provided 


AIR 1915 Sind 50 (50) « 9 
Sind LR 37 = 16 Cri L Jour 573. 

(5) Where the committal was only for 
the offence of attempt to murder, the 
sessions judge could frame a charge 
under Section 302. I. P. C. in a case 
where after the committal the injured' 
died. This fell within the scope of Sec¬ 
tion 226 of the Code and Section 193 is 
no bar. AIR 1966 Ker 1 (4. 5) = 1965 

Ker LT 620 = 1966 Cri LJ 22 (FB). 

* 

(6) In a case not triable by the Court 
of Session exclusively, the Sessions 
Judge should send the case for inquiry 
to any Magistrate empowered to try 
or commit for trial the accused per¬ 
son. (1879) 4 Cal 570 (571) (DB). 

(7) Section 6 of the West Bengal Spe¬ 
cial Courts Ordinance (3 of 1949) pro¬ 
vides that a Court constituted under 
that Ordinance may take cognizance of 
offences without the accused being com¬ 
mitted to the Court of Session for trial. 
This section does not therefore apply to 
trials under that Ordinance. (1950) 54 
Cal WN 753 (754, 755) (DB). 

(8) Special Court under West Bengal 

Criminal Law Amendment (Special 
Courts) Act, 1949 can take cognizance 
independently of Sections 190 and 193, 
Cr. P. C. But that does not mean that 
the Special Court cannot take cognizance 
on a complaint under Section 190 ( 1 ) 

It only means that, the Special Court is 
not confined to that method only in tak¬ 
ing cognizance. AIR 1961 Cal 560 
(565) = 1961 (2) Cri LJ 617 (FB). 

(0) Section 5 of the West Bengal 
Tribunals of Criminal Jurisdiction Act 
(1952) provides that a Tribunal may 
take cognizance of schedule offences 
without the accused being committed to 
It for trial. AIR 1955 Cal 535 (538. 539) 
«« 1955 Cri L Jour 1348 (DB). 
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Maharashtra 

(1) In its application to the State of Maharashtra, in sub-section (2) of Section 198 
after the words “the State Government” insert the words “in consultatioa with the Hi^ 
Court,”—Bom. Act XXIII of 1951, Section 2 and Schedule (1-7-1953). 

(2) After the reorganisation of the State of Bombay in 1956, the amendment made 

in Section 193 by the above-mentioned Bombay Act is extended to the newly added areas 

of Hyderabad, Kutch and Saurashtra and the region of Vidarbha as from 1-9-1959 hy 

Bom. Act XCVII of 1958. 

Punjab, Haryana: Chandigarh 

In its application to the States of Punjab and Haryana and die Union territory of 
Chandigarh, in sub-section (2) of Section 193, for the words “State Government”, sub- 
sUtute the words “the High Court”. — Punj. Act XXV of 1964, Section 2 and Schedule 
Part I, Item (47) (2-10-1964) and Act 31 of 1966, Sections 29 and 89 (1-11-1966). 

Bajasthan 

Abu area. — In its application to the Abu area of the State of Rajasthan, tiie amend¬ 
ment made in Section 193 is the same as that made in (1) of Maharashtra. — See Cent 

Act XXXVII of 1956. Section 119 (1-11-1956). 


Union territories (except Chandigarh) 

In its application to the Union territories, in Section 193, for the words “ie State 
Government , substitute the words “the State Government in consultation with the High 
Court.”—Act 19 of 1969, Section 3 and Schedule, Item 49. (In Delhi, on 2-10-1969). 

West Bengal 

In its application to the State of West Bengal, in Section 19'3, 

(i) in sub-section^ (1) for the word “Magistrate”, substitute the words “Judicial 
Magistrate”; and 


(ii) in sub-section (2), after the words 
consultation with the High Court, 
and Schedule, Item 68. 


Section 193 — Note 1 (contd.) 

(10) So far as the Courts of Special 

Judges functioning under the Criminal 
Law (Amendment) Act, 1952, are con- 
cerned, though they are placed on the 
same footing as the Courts of Session 
(Section 8 (3)) the procedure prescrib¬ 
ed under Sec. 193 of the Criminal Pro¬ 
cedure Code, that no Court of Session 
shall take cognizance of any offence un¬ 
less the accused has been committed to. 
it, is not necessary to be followed in 
the case of these Courts. AIR 1959 Bom 
437 (441) = ILR (1959) Bom 1088 = 

te59 Cri L Jour 1153 ** AIR 1967 Pat 
416 (422) = 1967 Cri LJ 1677. (Provi- 
sion under Section 8 (1) of Criminal 
Law Amendment Act, 1952 does not 

restrict the powers of Magistrate 

under Section 190 of the Code ) *♦ 1966 
Mad 432 (433, 434) = 1966 Cri LJ 1452. 

(11) The absence of, a comn\itment is 

a defect which affects the jurisdiction 
or competency of the Sessions Court to 
take cognizance of the case and cannot 
be cured by the provisions of Sec. 537. 
AIR 1953 Hyd 9 (12) — ILR (1952) Hyd 

581 == 1953 Cri L Jour 116 (DB) ** 

(1895) 22 Cal 50 (71) (DB) ** (1892) 15 
Mad 352 (353) (DB) •* 1913 Pun LR 


“State Government”, insert the words, “in 
— W. B. Act VIU of 1970, Section 3 


No, 260, p. 880 (881, 882) *• AIR 1934 
All 963 (969) * 38 Cri L Jour 137 

(FB). 

[See 1969 All WR (HC) 356 (362) “ 

1969 All Cr R 230. (No commitment of 
accused for carrying firearm without 
licence — Sessions Court cannot convict 
him for that offence by adding char^ 
therefor in absence of sanction of Dis¬ 
trict Magistrate — • Arms Act (1959), 
Sections 39 and 3 read with 25 (1) (a).)I 

(12) The commitment must be by a 
competent Magistrate. (1907) 6 Cii L 
Jour 7 (7,. 8) (All). 

(13) Under Section 437 a Court of 
Session can commit an accused person 
itself and try him without the interven¬ 
tion of a Magistrate- (1886) 10 Bom dl9 
(323, 324} (DB). 

(14) The reasons for wWch a Magis¬ 
trate, who is otherwise competent, may 
commit a case to the Court of Session 
are not in any way limited either to a 
case which he* cannot try or to a case 
in which he cannot adequately puniA 
the accused. He may commit any person 
for trial to the Court of Session but he 
must give adequate reasons for com¬ 
mitting a person for an offence which 
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Section 193 — Note 1 (contd.) 

Is not exclusively triable by the Court 
of Session. AIR 1949 All 1 (10, 11) = 
ILR (1949) All 279 = 50 Crl L Jour 59 
(FB). 

(15) An order of commitment passed 

by a competent Magistrate without 
framing a charge as required by Sec¬ 
tion 210 of the Code cannot aiTect the 
competency of the Court of Session to 
take cognizance of the olTence as the 
omission to frame a charge is only an 
irregularity curable under Section 537 
read with Section 226 under which it 
is open to the Sessions Judge to frame 
a charge. AIR 1953 All 191 (192) — 

1953 Cri L Jour 478. 

(16) Applications under Chap. XXXII 
■ (of Reference and Revision) of the 

Code are not cases for trial and cannot 
be transferred under the provisions of 
this section. (1885) 9 Bom 352 (353. 354) 
(DB) ** (1885) 9 Bom 164 (168) (DB)- 

(17) A Sessions Judge cannot trans¬ 
fer an appeal under this section to an 
Assistant Sessions Judge. AIR 1915 All 
101 (102) = 16 Cri L Jour 316. 

(18) Independently of the provisions 
of this section, a Sessions Judge can, 
under Section 409, transfer an appeal to 
an Additional Sessions Judge. AIR 1942 
Oudh 50 (54) = 43 Cri L Jour 50. 

(19) The Sessions Judge should 
arrange that difficult cases should be 
tried by himself and not be made over 
to a less experienced Additional Ses¬ 
sions Judge- AIR 1935 Rang 406 (407) 
= 37 Cri L Jour 196 (DB). 

[See also AIR 1929 Oudh 150 (151) » 
30 Cri L Jour 544 (DB).] 


Punj 65 (75) = ILR (1954) PunJ 75 =a 
1955 Cri L Jour 609 (DB). 

(23) The word "only” in Section 193 
(2) is intended not so much to extend 
the power of transfer of the State Gov¬ 
ernment as to limit the powers of Ad¬ 
ditional and Assistant Sessions Judges 
to try such cases alone as the State 
Government or the Sessions Judge em¬ 
powers them to do. AIR 1931 Bom 313 
(316) = 55 Bom 576 = 32 Cri L Jour 
1147 (SB). 

(24) By Section 193 (2) the Legisla¬ 
ture did not intend that the State Gov¬ 
ernment should interfere with the ordi¬ 
nary course of justice in a particular 
case or transfer a particular case from 
a particular Judge to another particular 
Judge. AIR 1931 Bom 313 (316) ^ 55 
Bom 576 = 32 Cri L Jour 1147 (SB). 

(25) Section 193 (2) is not hit by Arti¬ 
cle 14 of the Constitution and is not 
ultra vires. AIR 1958 All 838 (841) « 
1958 Cri L Jour 1446. 

(26) When High Court transfers a 
case from the Magistrate to Sessions 
Court, there is no occasion for the 
Court of Session to take cognizance of 
the offence in the sense that it has to 
determine whether the proceeding 
should be initiated in connexion with 
the offence or not. The proceedings 
have been already initiated by the 
Magistrate and have been simply trans¬ 
ferred to it. AIR 1966 SC 595 (599) = 
1966 Cri LJ 595- 

127) Sessions Judge can make over 
transfer petitions to the Additional 
Sessions Judge for disposal. AIR 1964 
Aiidh Pra 59 (65) = 1964 (1) Cri LJ 
176 = (1963) 2 Andh WR 43. 


(20) An Additional Sessions Judge is 
to try only those original cases which 
come to him under Section 193. 1957 

Cri L Jour 156 (159) (Raj). 


(21) Where the Additional Sessions 
Judge transferred the case from the file 
of the, Sessions Judge to his own 
file, this was quite against law- The 
trial before the Additional Sessions 
Judge being without jurisdiction, the 
order of conviction and sentence passed 
by him needs being set aside. AIR 1959 
J and K 11 (12) — 1959 Cri L Jour 

186. 


(22) In cases arising under Sec. 193 
(2) the . distinction between elements, 
which are essential for the foundation 
of jurisdiction and the mode in which 
wch jurisdiction has to be assumed and 
^jercised. Is of' fundamental impo^ 
If there Is existence of jurisdic- 
Mn, the irregularity in the evercise 

not vitiate the tri^< AIR 1955 



(28) When a Sessions Judge is seized 
of the case not on committal by em¬ 
powered Magistrate but by reason of 
an order of transfer passed by the High 
Court itself under Section 526 (1), his 
duty is to comply with the order of 
High Court and not to act under Sec¬ 
tion 193 (2) of the Code. 1969 Cr LJ 
255 (257) = 9 Guj LR 903. 

(29) Besides the Sessions Judge can 

act under Section 193 (2) Subject to the 
provisions of the jCode which include 
any order passed by High Court under 
Section 526 (1). 1969 Cri LJ 255 

(257) = 9 Guj LR 903. 

(30) When the committing Magistrate 

could have lawfully framed a charge 
under Section 25 (1) (a) of Arms Act 
but failed to do so, the Sessions Court 
can frame such charge under S- 226 of 
the Code and Section 193 (1) of the 

Code is no bar. AIR 1968 Pat 258 
(268) = 1968 Cri LJ 958. 
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194. Cognizance of offences by High Court. — (1) The High Court may take 
cognizance of any offence upon a commitment made to it in manner hereinafter 
provided. 

[Nothing herein contained shall be deemed to affect the provisions of any 
letters patent or f [law] by which a High Court is constituted or continued, or any 
other provision of this Code.] 

(2) Information by Advocate-General. — (a) Notwithstanding anything in this 
Code contained, the Advocate-General may, with the previous sanction 
of f[’* * " the [State Government], exhibit to the High Court, 
against persons subject to the jurisdiction of the High Court, infor¬ 
mations for all purposes for which Her Majesty's Attorney-General may 
exhibit informations on behalf of the Crown in the High Court of Jus¬ 
tice in England. 

,(b) Such proceedings may be taken upon every such information as may 
lawfully be taken in the case of similar informations filed by Her 
Majesty’s Attorney-General so far as the circumstances of the case and 
the practice and procedure of the said High Court will admit. 

(c) All fines, penalties, forfeitures, debts and sums of money recovered or 
. levied under or by virtue of any such information $[shall form ’part 

of the revenues of the [State].] 

(d) The High Court may make rules for carrying into effect the provisions 

of this section. 

[1882—S. 194; 1872 and 1861—Nil.] 

[®1 Inserted for the second paragraph of sub-section (1), by A. L. O., 1950. 

[fj Substituted for the word “order” by the Ck)de of Criminal Procedure (Amendment) 
Act (I of 1951), Section 10 (1-1-1951). 


Section 194 — Note 1 

(1) The High Court has no jurisdic¬ 

tion to try an accused on an applica¬ 
tion made under S. 85 of the Companies 
Act. AIR 1936 All 830 (832) 38 Cri 

LJ 111 (FB). 

(2) The High Court takes cognizance 

of a case, not on a complaint or police 
report or on information as in the case 
of Magistrate under Section 190, but 
upon a commitment. (1897) 22 Bom 

112 (124). 

,(3) In Calcutta and Bombay, where 
the Coroners Act is in force, an inquisi¬ 
tion drawn up by the coroner has the 
effect of commitment to the High 
Court, when it has been accepted by 
the High Court and the officers of the 
Slate have drawn up a charge in ac¬ 
cordance therewith. (1904) 1 Cri LJ 13 
Il9) = 31 Cal 1 (DB). . 

(4) As to the original criminal juris¬ 

diction given to the High Courts by 
their Letters Patent, see the following 
cases. AIR 1932 Cal 123 (123) = 33 
Cri LJ 219 (DB) ** ILR (1953) 2 Cal 
150 (151, 152) ** AIR 1933 Cal 364 

(364) = 34 Cri LJ 320 (DB) ** AIR 
1933 PC 124 (128) = 34 Cri LJ 322- 

(5) Sub-section (4) of Section 45C 
read with Section 45A of the Banking 
Companies Act, 1949, as amended by 
the Banking Companies (Amendment) 
Act (20 of 1950) provides that notwith¬ 
standing anything contained in the 
Code of Criminal Procedure, the High 


Court shall take cognizance of any 
offence under that section without the 
accused being committed to it for trial. 

(6) For contempt committed out of 
Court, the High Court has always got 
the power to try and punish a person. 
AIR 1935 All 1 (2. 3) (DB). 

(7) The information to be exhibited 
by the Advocate-General to the High 
Court against a person under sub-sec¬ 
tion (2) (a) should contain a statement 
of the charge as definite and detailed 
as an indictment. Allegations as to 
the opinion of the Executive - are out of 
place and should never be included in 
it. This procedure should not be 
resorted to where the ordinary pro¬ 
cedure can be adopted, as in cases of 
perjury and conspiracy, as it will be 
prejudicial to the accused. AIR 1933 
PC 124 (128, 133) = 34 Cri LJ 322. 

(8) When non-scheduled offence Is 
committed in port area in Ganga conti¬ 
guous to Presidency town of Calcutta 
High Court has no jurisdiction to try 
it on its original Criminal side. Commit¬ 
ment of such offence to High Court is 
bad. 1962 (2) Cri LJ 656 (658), (Cal). 

(9) Where on the death of petitioner 
in contempt proceedings the High Court 
appoints Deputy Advocate General to 
assist it, Sec. 194 (2) (a) Cr. P. C. does 
not apply to him and previous sec¬ 
tion of State Government is not neces¬ 
sary. AIR 1968 Punj 217 (230) — 1968 
Cri LJ 775 (FB). 
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[|] Tho words “The Govemor-General-ln Council or" were repealed by A- O., 1937, 
[§] Substituted for "shall belong to the Government of India” by A. O. 1937. 

[•f] Substituted for "Provincial Government” and ‘Trovince” by A. L. O., 1950. 


OBJECTS AND REASONS 


“Clause 194 f2} — The practice and 

procedure relating to criminal informa¬ 
tion differs in many respects from the 
ordinary procedure laid down by this 
Code, as, for example, by dispensing 
with the preliminary Inquiry before 
Magistrates. Now that the provisions of 
Section 144 of Act 10 of 1875 (The Ad- 
yocate-General’s (Powers) Act) are in¬ 


cluded in the Code Instead of being con¬ 
tained in a separate Act, it is desirable 
to show that they are not subject to 
the general provisions of this Code. We 
have, therefore, prefixed the words 
“Notwithstanding anything in this Code 
contained” to this section.” — S. C. R. 
1898. 


s. 195. Prosecution for contempt of lawful authority of public servants. —* 
®[ (1) No Court shall take cognizance — 

[a) of any offence punishable under Sections 172 to 188 of the Indian 
Penal Code, except on the complaint in writing of the public servant 
concerned, or of some other public servant to whom he is subordinate; 


Prosecution for certain offences against public justice. 

i[b) of any offence punishable under any of the following sections of the 
same Code, namely. Sections 193, 194, 195, 196, 199, 200, 205, 206, 
207, 208, 209, 210, 211 and 228, when such offence is alleged to have 
been committed in, or in relation to, any proceedings in any Court, 
except on the complaint in writing of such Court or of some other 
Court to which such Court is subordinate; or 


Prosecution for certain offences relating to documents given in evidence. 

(c) of any offence described in Section 463 or punishable under Sec¬ 
tion 471, Section 475 or Section 476 of the same Code, when such of¬ 
fence is alleged to have been committed by a party to any proceed¬ 
ing in any Court in respect of a document produced or given in evi¬ 
dence in such proceeding, except on the complaint in writing of such 
Court, or of some other Court to which such Court is subordinate.] 


SECTION 195 — SYNOPSIS 
1« Scope and object. 

5, “Complaint.” 

&A. Absence of complaiat. 

SB. Itregular and invalid complaints. 
fiC. Avoidance of Section 195 not per¬ 
missible. 

flD. Offences covered and not covered by 
section —> Alteration of charge or 
conviction. 

ttB. Complaint under tiiis section and 
sanction for prosecution. 

6 . Offices concerning public servants — ^ 

Snb-section (1), dause (si). 

Subordination of public servants, 

B. Gomplaiiit In cases of <tfences 
Honed In clause (a). 

6L *Aiiy procee d ing" — CSanset ff)) 

m 

teladon to any proceeding. 

(H Offenoa under Section 211, Feud 
Oode^ wben <w*wnlH»d in relation 

to a laooeedlng in Omit 

fOAl 




9l ft A ft# 9A 



10 . 

11 . 

12. 





16. 

17. 



Prosecution for giving or fabricating 
false evidence. 

Offences under clause (b) — Whether 
the offender should be a party to 
the proceeding in CourL 

Offences committed by a party to a 
proceeding in respect of a document 
produced or given in evidence — 
Sub-section (1), clause (c), 

"By a party to any proceeding in any 
Court" 


Tn respect of a document produced 
or given In evidence in such pro¬ 
ceeding.” 

"Of any offence described in Sec¬ 
tion 463” douse (c). 

Who can make a complahat unebr 
clauses (b) and (c). 

"CourlT, meanixig <rf ^ Sub-seo. (2). 
Subor dina tion of Courts » Sub-sao* 


tion (8). 
"Court to w 

Ba."’ 


r M ^ I 


ap p to ls ordinarily 
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(2) In clauses (b) and (c) ol sub-section (1). the term “Coure* t[includes] a 
Ci^, Revenue or Cnmmal Court, but does not include a Registrar or Sub-Regisirar 
under the Indian Registration Act, 1877,| 

§[ (3) For the purposes of this section, a Court shall be deemed to be soIk 

ordinate to the Court to which appeals ordinarily lie from the appealable decrees 

or sentences of such former Court, or in the case of a Qvil Court from whose 

decrees no appeal ordinary lies to the principal Court having ordinary original 

civil junsdiction within the local limits whose jurisdiction such Civil Court 
IS situate : 

Provided that— 

(a) where appe^ lie to more than one Court, the appellate Court df info- 

nor junsdiction shall be the Court to which such Court be 

deemed to be subordinate; and 

(b) where appeals lie to a Civil and also to a Revenue Court, such Court 

shaU be deemed to be subordinate to the Civil or Revenue Court ao- 
cordmg to the nature of the case or proceeding in connection with 
which the otFenco is alleged to have been committed.] 

®f[ (4)] The pro\^ions of sub-section (1). with reference to the offences 
named therein, apply also to 1 [criminal conspiracies to commit such offences and tol 
the abetment of such offences, and attempts to commit them. 

Section 195 — Synopsis (contd.) 

19. Subordination where appeals lie to 

more than one Court — Proviso (a). 

20. Subordination where appeals lie to a 

Civil and also to a Revenue 
Court — Proviso (h). 

21. Subordination of Ci>'il Courts from 

whose decrees no appeal ordinarily 
lies. 

22. Abetment, conspiracy and attempt to 

commit offence — Sub-section (4), 

23. Withdrawal of complaint filed by a 

public servant — Sub-section (5). 

24. "Authority to which such public ser^ 

vant is subordinate" — Sub-sec. (5). 

24A. This section and Section 476, Gr. 

P. C. 

24B. This section and Saetion 480, Gk*. 

P. C. 

25. Appeal. 

26. Revision. 

27. Revision, whether lies against vritlu 

drawal of complaint under sub-seo 
tion (5). 

28. Dismissal of complaint for non-com¬ 

pliance with the section, whether 
bars a fresh and proper complaint. 

1. Scope and obiect. — (1) This section 
provides an exception to the general rule 
that any person may set the criminal law 
in motion. (1938) 67 Cal L Jour 588 
(586) (DB) •• AIR 1938 Mad 173 (174) = 

89 Cri L Jour 1 AIR 1937 Lah 624 
(626) = 38 Cri L Jour 1070. (Offence 
under Section 182, Penal Code.) •• AIR 
1935 Pat 214 (216) = 36 Cri L Jour 714 
(SB) AIR 1966 Raj 101 (103) = 1966 
Cri LJ 576 = 1966 Raj LW S3 (DB) •• 

1963 (1) Cri LJ 358 (359) (Ker). 

(2) The object of the section Is to pre¬ 
vent impropCT or reckless prosecutions 


private persons for offences In connection 
wito the administration of public justice 
those relating to tiie contempt of law¬ 
ful authority of a public servant AIR 
1952 Hyd 7 (9) = ILR (1951) Hyd 778 
= 1952 Cri L Tour 215 (DB) •• 1959 Aff 
L Jour 620 (622) •• AIR 1942 Cal-79 (80) 

w *^2 (DB) AIR 1908 

Mad 173 (174) = 39 Cri L Jour 1 •• 

^ 1934 Pat 536 (537) = 36 Cri L Jour 
26. 

(3) Section 195 Is aimed at giving pro¬ 
tection to parties and witnesses, against 
vexatious or frivolous prosecutions for their 
resorting to Courts and giving evidence 
therein. AIR 1916 Mad 72 (73) = 16 Cri 

*** -AIR 1917 Nag 198 

LW^fe (41 “ ^ ^ 

(4) Before filing a complaint tiie publfc 
servant or the Court must satisfy itself 
mat an offence mentioned in sub-sec. fl) 
has been committed and should not, like 
an ordinary litigant, rush with a complaint 
to another Court AIR 1953 Caf 607 
(507) = 1953 Cri L Jour 1180. 

2. Complaint”. — (1) What is re<piiied 
under this section is a complaint AIR 1952 
S/?* ® ^2 (34) = 1952 Cri L Jam 

821 •• AIR 1951 Assam 54 (55) = ILR 
(1950) 2 Assam 249 = 52 Cri LJ 394. 

(2) For meaning of complaint se© Ih© 

undermentioned cases. AIR 1940 On* 
241 (242) = 41 Cri L Jour 228 •• 
1959 All L Jour 620 (621) •• AIR 1958 
Raj 89 (90) = ILR (1958) 8 Raj 1 = 1958 
Cri L Jour 567 •• 1957 All WR 

(HC) 552 (553) AIR 1955 Mys 1 (2) = 
1955 Cri L Jour 160 = ILR (1954) Mys 
872. 

(3) Term “complaint^ in clause (a) Oil 
sub-section (1) is not used in the technkM 
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(5) Where a complaint has been made under sub-section (1), clause (a), by 
a public servant, any authority to which such public servant is subordinate may 
order the withdrawal of the complaint and, if it does so, it shall forward a copy 
of such order to the Court and, upon receipt thereof by the Court, no further 
proceedings shall be taken on the complaint.] 

[1882 — S. 195; 1872 — Ss. 467j to 470; 1861 — Ss. 168 to 170.] 

[®] Substituted for the original sub-section (1), by the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIII of 1923), Section 47, 

[t] Substituted for "means", ibid. 

[13 See now the Indian Registration Act. 1908 (XVI of 1908). 

l§3 Substitu ted for the original sub-section (7) and re-numbered as sub-section (3) by 
Act XVin of 1923, Section 47. 

[®f] The original sub-section (8) was re-numbered as (4), ibid. 

[®t] Inserted by the Criminal Law (Amendment) Act (VIII of 1913). 

[®53 The origlna] sub-sections (4), (5) and (6) were repealed and new sub-section (5) 
was inserted by Act (XVIII of 1923), Section 47. 



Sectico 195 Note 2 (otmtd.) 
sense in which it is defined in Section 4 
(jO (h) under which the report of a police- 
omcer is not a complaint. AIR 1943 All 
e (7) = 44 Cri L Jour 165 ®® AIR 1950 
Orissa 211 (211) = ILR (1956) Cut 470 
= 1956 Cri L Jour 1420. (40 Cal 860 

and AIR 1943 All 6 and AIR 1951 Sau 6, 
Followed.) 

[But see 0968) 2 Mys LJ 608 (609) = 
1989 Cri LJ 1449 ®® 1960 Cr LJ 869 
(870) (Him Era).] 

(4) Expression "complaint" includes re¬ 
port of police officer when it is made by 
mm as public servant with a view to take 
action against a person. AIR 1965 Mad 
527, 528) = (1965) 2 Cri LJ 780 = 
1 Mad LJ 348 1968 Cri LJ 1354 

(Delhi). 

^ The purpose of a complaint under 
this section is only to show that tiie officer 
ooncemed or his superior had considered 
the matter and had moved the Court. AIR 
1850 Nag 12 (13) = ILR (1949) Nag 976 
~ 51 Cri L Jour 254 AIR 1951 Sau 
8 (9) = 3 Sau LR 248 » 1952 Cri L 
Jour 650 (DB). 

(6) Where a charge-sheet under Sec. 188, 
Penal Code is signed by the Magistrate 
whose order is disobeyed, as also the Dist¬ 
rict Ma^trate, the purpose of a complahit 
is served and tiie trial is not w^out juris¬ 
diction. AIR 1950 Nag 12 (13) ILR 
(1949) Nag 976 » 51 Cri L Jour 254. 

(But see AIR 1950 Ajmer 28 (24) = 51 
cut L Jour 035.] 

(7) The coiwlalnt must be fca w r iting by 
(be public ofifioer concerned. AIR 19^ 
SC 1206 (1207) ss 1962 (2) CU LJ 266 
» 1962 Supp (2) SCR 812. 


(6) hr a case where an investigation Is 
yt s trict^ relevant for the purpose of a 
atrihilijsy complaint |q a ca se if 

(bare was an investigation befOTe the fiL 
faff ^ tire ccaq)laint the natnre of die 
6Sr dre pu r pose Hi cog- 

^ a Magbtate will not be affiect- 


ed- ILR (1904) 2 Mad 403 = (1965) 1 
Mad LJ 348 (352) = 1965 MLJ (Cr) 195. 

(9) No provision in Criminal P. C. or in 

Factories Act making it necessary to pre¬ 
sent complaint personally or throu^ law¬ 
yer. AIR 1960 Pat 514 (515) I960 

CM LJ 1483 = I960 BLJR 480. (Com- 
plamt by Inspector sent by post —» Suffi¬ 
cient.) 

(10) This section should be construed 
strictly. AIR 1945 Pat 322 (326) = ILR 
24 Pat 1 = 48 Cri LJ 19 (DB). 

2A. Absence of complaint _ (1) Id 

absence of complaint required by section 
Court ^nnot t^e cognizance of offence. 
Am 1953 All 200 (201) = 1953 Cri L 
Jour 555 AIR 1956 Bom 826 (328) = 

Cri L Jour 

g03 (DB)®® Am 1955 Bom 815 (317) = 

^ = ^®55 CM L Jour 
^ Him Pra 117 (120) = 

Jour 1083 ®® (1968) I SCWR 
820 (324) = 70 ITR 89 ®® (1962) 1 Cri 
y8^|lgf29) (All) ®® (1959 )'25 LT 

^ (2) Whem ffie complaint is not in oon- 
rormity with the provisions af this section, 
me Court baa no power even to examine 
^ TOmplainant onuath. Am 1932 Mad 
253 (254) = 38 Cri L Jour 861 (DB). 

objection as to jurisdiction of 
Maststrate to try case on ground of want 
comply as recpilred ^ dais section 

^ Cri L Jour 798 ®® 
Am 1955 Mad 501 (562) = 1955 Cri L 

r 

Am 1955 Ajmer 
1055 Cri L JoT"* tool ea /^r 

WH 868 (372).] 


(1957) 2 Aadb 


ly'Viss ? j as-iHSttaK! 

the trial and conviction. Am 1951 Orissa 
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84 (85) = ELR (1950) Cut 545 (DJB) •• 
AIR 1955 Mys 1 (2) = ILR (1954) Mys 
372 = 1955 Cri L Jour 160 AIR 1955 
Sau 10 (11) = 1955 Cri L Jour 52 (DB) 
” AIR 1954 Orissa 175 (176) = ILR 
(1954) Cut 92 = 1954 Cri L Jour 950 
(1968) 34 Cut LT 842 = ILR (1968) Cut 
542 (546) AIR 1966 Raj 101 (103) = 
1966 Cri LJ 576 = 1966 Rai LW 33 
1962 (1) Cri LJ 340 (342) = 1961 Ker LJ 
850 = 1961 Ker LT 778 «« AIR 1961 
Orissa 14 (14) = 1961 (1) Cri LJ 132 (1) 
= 26 Cut LT 148 AIR 1926 All 700 
(701) = 27 Cri L Jour 901 1959 All L 

Jour 620 (624) AIR 1927 Oudh 320 
(327) = 28 Cri L Jour 681 PB). 

(5) If at any stage of the proceedings 
the Court found a legal bar to the prose¬ 
cution of the accused it is open to the 
Court to discharge the accused. ILR 
(1966) 1 Ker 168 (169) = 1965 Ker LT 
1116. 

(6) The provisions of Section 195 re¬ 
quire to be strictly construed since the 
effect of the section is to restrict the juris¬ 
diction of the ordinary criminal courts. 
(1968) 9 Guj LR 1 (23) = ILR (1967) Guj 
1091 (FB). 

(7) It will not be proper to construe 
that section in such a manner as to res¬ 
trict the jurisdiction of the criminal court 
unless such a restriction is expressly pro¬ 
vided for or necessarily follows from the 
language used by the Legislature. AIR 
1965 Guj 70 (80) = (1964) 5 Guj LR 229 
(DB) 1962 Raj LW 271 (274) = ELR 
(1962) 12 Raj 254. 

(8) Section applies only to offences men. 

tioned therein and not to any other of¬ 
fences. AIR 1952 Assam 109 (110) = 
1952 Cri L Jour 994 1955 Andh WR 

465 (467) AIR 1949 All 692 695) = 
ILR (1950) AU 571 = 51 Cri L Jour 199 
(DB) AIR 1948 Mad 115 (115, 116) 
= 49 Cri L Jour 71 «« AIR 1937 Bom 
46 (48) = 38 Cri L Jour 272 (DB) 

AIR 1968 SC 19 (22) = 1968 Cri LJ 
86 = (1967) 2 SCR 828 (1968) 2 

SCWR 387 (392) AIR 1967 Pat 166 
(168) = 1967 Cri LJ 641 = 1967 BLJR 
265 1962 All Cr R 43 = (1962) 2 Mad 

LJ 283 = 1962 (2) Cri LJ 555 (557) PB) 
(Mad). 

2B. Irregular and invalid complaints. ^ 

(1) Irregularity in a complaint made under 
this section is curable under clause (a) of 
Section 537. AIR 1943 All 6 (7) = 44 
Cri L Jour 105 ** AIR 1938 Nag 487 
(489) = 40 Cri L Jour 388. 

(2) Offence under Section 188, I. P, C. 

— Complaint by personal assistant to pub¬ 
lic servant concerned not valid Invsdl- 
dity cannot be cured under Section 537. 
AIR 1964 Madh Pra 237 (238) » 1964 (2) 
Cri LJ 420 = 1964 MPLJ 883. 


(3) Enquiry imder Section 476 Court 
deciding to ffle complaint — His action in 
filing complaint _ can be looked upon as 
action in three different capacities, namely 
(a) as complaint by Court (b) as complamt 
by the presiding officer (c) as coimlaint 

persoa AIR 1964 Andh Pra 
248 (254, 255, 256) = 1964 (1) Cri LJ 
634 = (1964) 1 Andh WR 139. 

(4) This section controls Section 190 and 
in cases coming under it a Magistrate can¬ 
not take co gn i zan ce of an o^nce under 
clause (b) or clause (c) of Section 190. 
AIR 1940 Oudh 424 (425) = 41 Cri L 

787 AIR 1966 Raj 101 (103) = 
1966 Cri LJ 510 = 1966 Raj LW 83 
(DB). 

(^ Decision to file complaint becoming 
final — Enquiir under Section 476, Cr. 
P* C. — Complaint filed by Court for an 
offence under Sections 463 and 471 
Complaint as from a Court invalid for any 
reason — Complaint should not be dismiss¬ 
ed on the ground that it is not by the 
Court The Magistrate can treat it as a 
complaint brom a presiding officer and 
entertain it under Section 190 (1) (e) and 
(c). AIR 1964 Andh Pra 248 (254) = 
1964 (1) Cri LJ 634 = (1964) 1 Andh WR 
1S9* 

(6) If a magistrate files a complaint 
otherwise than what is contemplated under 
Section 195, then before process ran be 
issued the complainant has to be examin¬ 
ed under Section 200. AIR 1965 Assam 
29 (30) = 1965 (1) Cri LJ 424 = ILR 
(1964) 16 Assam 270. 

(7) Enquiry under Section 476, Cr. P. C. 
— Decision to file complaint becoming 
final — Complaint for an offence under 
Sections 463 and 479 filed — Ma^trate 
entertaining complaint finding that Sec. 195 
(1) (b) and (c) and Section 476, Cr. P. C. 
do not apply to the offences mentioned In 
the complaint — He can take the case 
imder Section 195 (1) (a) as a complaint 
by a public servant concerned. AIR 1964 
Andh Pra 248 (255) = 1964 (1) Cri LJ 
634 = (1964) 1 Andh WR 139. 

(8) Where a Magistrate takes cognizance 
of an offence on a complaint purporting 
to be made under this section read with 
^ction 476 and convicts the accused but 
the case is one to which neither this sec¬ 
tion nor Section 476 applies and therefore 
me complaint is invalid as a complaint 
the entire proceedings are not vitiated ana 
the conviction need not be set aside. AIR 
1938 Pat 83 (89) = 39 Oi L Jour 814 
(DB). 

2C. Avoidance of Section 195 not per* 
missible. — (1) Where in the course of 
the same transaction, two of fices are 
committed, one of falls under tfifa 

section and file other does no^ and the 
offences are not constituted by fiie same 
acts of the accused, then a cmnplaixit 
under this section is not necessary In re^ 
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P®ct of the offence not falling among the 
offences enumerated in it AIR 1953 SC 
293 (295) — 1953 CH L Jour 1232. 

(2) The mere fact that one distinct of¬ 
fence happens to be a step forward in the 
commission of another distinct offence is 
no reason why the first should be brought 
within Ae ambit of clause (c) simply 
cause the second offence falls within that 
^b^ .^ 1965 Guj 70 (79) = 1965 
U) Cn LJ 428 = (1964) 5 Guj LR 229 

(3) Provisions of section cannot be evad- 

^- .L y *^orting to devices or camouflages. 
^ ^296) ss 1953 Cri^ L 

^^57 Andh Pra 663 
^ L Jour 1078 AIR 

1930 Pat 98 (102) = 30 Cri L Jour 710 
Am 1925 AH 129 (130) = 26 ^ri L 
Jour 446, 

(4) Where the facts stated in a com¬ 
plaint amount to an offence under Seo- 
tion 193, Penal Code, to which sub-sec- 
aon (1) (b) would apply, no Court can 
take cognizance of it otherwise than in the 
manner pr^mbed in this section, and it 
m^esno difference that the complainant, 
^dently with a view to evade the section, 
has elerted to name the offence as forgeiy 
to ’Which sub-section (1) (c) does not apply 
because the offender is not a party to the 
proceeding in Court. AIR 1930 Mad 89 

L 159 (DB) AIR 

1946 Mad 489 (489, 490) = 47 Cri L 
Jour 1034. 

AIR 1955 Mad 237 (239) = 

^ AIR 1950 All 

465 (466) = 51 Cri L Jour 1235. ] 

LSee however AIR 1941 Mad 323 (324) 
= 42 Cn L Jour 468.] 

(5) V^en a complaint is made Court is 
®°Htled to disregard some of the facts 

and ^ or convict an accused person for 
an ottCTce which the remaining facts dis¬ 
close, but the Court must consider the facts 
^ ^ wipl© and if these facts disclose an 
ottence for which a special complaint is 
necessary tmder the provisions of Sec. 195, 
a Court cannot take cognizance of the 
case at all unless that special complaint 
been filed. AIR 1937 Mad 8 (9) =s 
37 Cri L Jour 1134. 

[See also AIR 1948 Mad 474 ( 477 > ^ 

49 Cri L Jour 737,] 

(6) Where the legations in a private 
complaint only disclose an offence not fall¬ 
ing under this section, the Court can take 
coffl i za n ce of such offence on such com- 
pia^ althougdi the same facts in combl- 

^th some other fac^ would have 
amounted to an offence falling under tids 
Mrtteii. AIR 1045 Mad 345 (346) = 47 

2P *• ^ 1®^ All 103 (104) 

= (1) Gfi LJ 824 = 1063 All LJ 601. 

CO Where the facts taken as a vihole 
OMclOia on offe n ce which does not Ml 
yy?* section, there is no objection to 
takSDg comrfamne of such offence wtihont 


a c»3mplaint under this section. AIR 1937 
Mad 8 (9) = 37 Cri L Jour 1134 AIR 
1930 Pat 98 (102) 30 Cii L Jour 710. 

(8) Where a charge is made under Sec¬ 
tion 353. Penal Code, without a complaint 
of the public servant conc:^emed, there is 
no violation of this section. 1955 Andh 
WR 465 (468). 

(9) The test for determining whether 

there is evasion of his section is to see 
whether the facts disclose primarily and 
essentially an offence falling tmder this 
section. Am 1953 SC 293 (296) = 1953 
Cri L Jour 1232 1955 Andh WR 465 

,467) Am 1945 Nag 210 (212) = TT. R 
,1945) Nag 685 = 47 Cri L Jour 175 
1947) 48 Cri L Jour 470 (471) (Sind). 

(10) If the facts in truh and substance 
fall within the scope of one section 
merely pulling a different table for the of¬ 
fence is not sufiicient to change the nature 
of the offence. Am 1968 All 342 (343) 
^^1968 Cri LJ 1329 = 1967 All WR 
(HC) 204 (2). (Am 1962 All 150. Diss.) 

. (11) It is not possible for the prosecu- 
Hon to hop a serious charge and select 
one which does not require the procedure 
imder Section 195. Am 1966 SC 523 

“ (1966) 1 SCR 

(12) Where the ingredients of two of¬ 
fences, one falling under Section 218 and 
other falling under Section 193 are com- 
mon and overlap each other it is not open 
to the complainant to bypass the provi¬ 
sions of Section 195 by choosing to prose- 
^te the accused under Section 218 Cr 

only. Am 1968 aU 342 (345) = 
1968 Cri LJ 1329 = 1967 All WR (HO 
204 (2). (AIR 1962 All 150, Diss,) -® IqS 

Overruled.) ’ 

(13) Where a decree-holder obtains from 
toe judgment-debtor by false representa- 

of the decree on which is en¬ 
tered full satisfaction of toe decree and by 
destroj^g or secreting such copy obtain 
fraud^ently a furtoer sum in execution of 
the decree, the offence primarily and es- 

^ under Sec. 210 
of toe Penal Code and as it falls under 
this section, its provisions cannot be evad¬ 
ed by prosecuting the offender under Sen 
tions 403. 409 add 420 of tof P^f Cod? 
Am 1937 Sind 81 (83) = 38 JolS 

[See also Am 1944 Sind 130 ( 132 ) — 

(14) Where a stetcment by a witness la 

both false and defamatoiy he can be pro¬ 
secuted for defamation under Sec 500 
P^al Code ^thout toere 

fe) •• Am 1038 rSs M2 (2^J no 

l^Col 6^ 

OZ8J B 80 L Jour 730 fOB). (AIR 
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1921 Cal 1 = 22 Cri L Jour 81 (FB). 
Followed; AIR 1917 Cal 708 = 18 Cri L 
Jour 377 held overruled by AIR 1921 Cal 
1 = 22 Cri L Jour 31 (FB).) ** AIR 1951 
Cal 133 (Prs 22, 27) = 52 Cri L Jour 
1228 (FB). (AIR 1917 Cal 708 = 18 Cri L 
Jour 377; 48 Cri L Jour 680 (Cal) and 
AIR 1949 Cal 632 = 51 Cri L Jour 97, 
Overruled.) AIR 1965 All 597 (598) = 
1965 (2) Cri LJ 705 (1) = 1965 All WB 
(HC) 2. 

(15) According to the Nagpur High 
Court if the person defamed was a pariy 
to the proceeding in the course of \^ich 
the statement was made, the offence pri¬ 
marily committed would be one of per¬ 
jury for which a complaint would be ne¬ 
cessary under this section, while if the per¬ 
son defamed was a third party, he can 
complain of an offence under Section 500. 
AIR 1937 Nag 1S8 (139) =» 35 CM L Jour 
775. 

( 16 ) The Judicial Commissioner's Court 
of Sind has held that where a defamatory 
statement is made In an alBdavit in the 
course of judicial proceeding but it is 
doubtful whether the facts constitute an 
offence under Section 193, Penal Code, 
tlie party defamed can file a complaint 
under Section 500, Penal Code, and in 
doing so he cannot be said to be evading 
iho provisions of the law. AIR 1938 Sind 
129 (129) = 39 Cri L Jour 736 (DB). 

(17) The Patna High Court has held that 
whore more than five persons join together 
lund resist the execution of legal process, 
they can be prosecuted both \mder Sec¬ 
tions 143 and 186 of the Penal Code and 
that although the latter section falls under 
this section and the complainant required by 
this section is not present, the offence 
under Section 143, Penal Code, can be 
taken cognizance of. AIR 1938 Pat B48 
(549) = 40 Cri L Jour 71 (DB). 

(18) The Assam Hi^ Court has held 
that where land is atta^ed in proceeding 
under Section 145 of the Criminal Proce¬ 
dure Code and the crops on die land are 
removed by the accused in violation of 
the Court's order, they can be prosecuted 
for theft though there is no complaint by 
the Court under Section 188, Penal Code. 
AIR 1952 Assam 109 (110) = 1952 Cri L 
Jour 094. 

(19) The Supreme Court has hold diat 
vhere false information of a defamatory 
character is given to the police against a 
certain person, two distinct offences are 
committed one under Section 182, Penal 
Code, against the police and the otiier 
under Section 500 Penal Code, against the 
person against whom the information is 
given. Iq such cases the aggrieved 
can prosecute for defamation even 
the police have not laid a complaint 
Section 182, Penal Code. Affi 1953 
293 (294, 296) = 1953 Cri L Jour 



(20) Where a complaint combines a com¬ 
plaint of an offence to ^^ich the section 
applies with a complaint of an offence to 
which the section does not apply, the 
Court must investigate &e latter com¬ 
plaint but refuse to investigate the former 
if it is not in accordance with the section. 
AIR 1953 SC 293 (295) = 1953 Cri L 
Jour 1232 AIR 1958 Andh Pra 718 
(719, 720) = 1958 Cri L Jour 1378 

AIR 1950 Bom 326 (328) = ILR (1955) 
Bom 1064 = 1950 Cri L Jour 603 (DB) 
AIR 1954 Sau 50 (51) = 1954 Cri L 
Jour 675 (DB) AIR 1945 Nag 210 (211, 
212) = ILR (1945) Nag 685 = 47 Cri L 
Jour 175 AIR 1937 Lah 802 (803) = 
89 Cri L Jour 122 •• AIR 1924 All 290 
(297) = 25 Cri L Jour 688. 

[See however AIR 1954 Nag 80 (81) = 
42 Cri L Jour 800.1 
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[See howecer AIR 1954 Nag 80 (31) = 
1954 Cri L Jour 15 = ILR (1953) Nag 
847 AIR 1954 Orissa 175 (176) = 
1954 Cri L Jour 950 = ILR (1954) Cut 
92 *** AIR 1953 Nag 290 (291) = 1953 
Cri L Jour 1573 AIR 1939 Bom 129 
(137) = 40 Cri L Jour 579 (DB).] 

(21) If there is a distinct ofience dis¬ 
closed by the same facts, ^e ingredients 
of which are not die same as the ingre¬ 
dients of an offence which is enumerated 
in Section 195, Section 195 will not be 
a bar to the trial of that offence; but the 

S rovisions of Section 195 cannot be eva- 
ed by resorting to mere devices. ELR 
(1958) Andh Pra 917 (924) •• AIR 1960 
SC 1775 (1779) = 1966 Cri LJ 1491 = 
(1966) 3 SCR 636 1969 Cri LJ 1459 

(1461) = (1969) 2 Mys LJ 608 •• AIR 
1968 Goa 14 = 1968 Cri LJ 313 
1968 Raj LW 512 (515) = ILR (1968 
18 Raj 544 1966 All LJ 1105 (1108 

= 1907 All Cri R 66 AIR 1987 Mac 
400 (401) = 1967 Cri LJ 1528 = (1967) 
1 Mad LJ 33 ILR (1966) Cut 199 (205) 
AIR 1964 Cal 430 (437) = 1964 (2) 
Cri LJ 405 == 68 Cal WN 710 AIR 
1963 Mys 153 (156, 157) = 1963 (1) Cri 
LJ 781 1963 (1) Mys LJ 22 (DB) 

1983 BLJR 211 (213) 1902 (2) Cri LJ 

555 (557) = (1962) 2 Mad LJ 285 
ILR (1962) Cut 610 (615) •• AIR 1960 
Punj 350 (357) = 1960 Cri LJ 987 = 

** ^ Andh P» 

144 (145) = 1959 Cri L Jour 300. 

(22) Commission of oHence under Sec¬ 
tion 188, Penal Code, commcm of 

unlawful assembly ^ Cdnviction under 
Section 188 set aside for want of a com¬ 
plaint under this sec^fm Conviction for 
offence under Section 145, Penal Code, 
cannot stand. AIR 1951 Orissa 84 (80) 
= ILR (1950) Cut 545 (DB). 

[See also AIR 1969 All 189 (191) » 
1969 Cri LJ 400 - 1969 All WR (HC) 
337 AIR 1908 All 342 (345) = 1968 
Cri LJ 1329 = 1007 AH WR (HC) B04 
( 2 ).] 
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SD. Offences covered and not coverad 
by Sect^ —► Alteration of charge or con- 

(1) Section 195 cannot be eva- 
by the devise of charging a person 
with an offence to which that section does 
not apply and then convicting of an of- 
tence to which it does, on the ground 
that the latter offence is a minor one. 
Am 1968 SC 1775 (1779) = 1968 CH U 
1491 = (1966) 3 SCR 636. 

(2) Where a person has been convicted 
for an offence not falling within this sec¬ 
tion, the appellate or revisional Court can¬ 
not alter the conviction to one for an of¬ 
fence coming under this section in the 
absence of a cx>mplaint as required by it. 
AIR 1937 Lab 624 (626) = 88 Cri LI 
1070. 

(3) Provisions of this section cannot be 
avoided by reducing a charge in respect 
of the offence mentioned in the section 
to some other offence and thus avoid the 
neoessitv of a complaint by the Court or 
the public servant AIR 1948 Mad 474 
(477) = 49 Cri L Jour 737 (DB) •• AIR 
1958 Raj 89 (90) = ELR (1958) 8 Raj 1 
= 1958 Cri L Jour 567 ** AIR 1957 Andh 
Pra 663 (670) = 1957 Cri L Jour 1078 

= ^955 Cri L Jour 

52 (DB) •• 1955 Andh WR 465 (467). 

[See however AIR 1935 Sind 81 (83) 

36 Cri LJ 881 (DB).] 

(4) Where a Court makes a complaint 
only imder Section 193. Penal Code, the 
accused can be tried for an offence under 
Section 471, Penal Code, where the facts 
stated in the complaint support such a 
charge. AIR 1936 Mad 280 (281. 282) — 
87 Gri LJ 421. 

[But see AIR 1945 All 897 (399) = ELR 
(1945) All 668 = 47 Cri L Jour 200. (Com¬ 
plaint under Sections 218 and 194, Penal 
Code — Accused cannot be convicted under 
Section 193.)] 

(g Where a complaint is imder S. 182 
of the Penal Code, the accused ra-n Be con¬ 
noted under Section 186 of that Code on 
the facts alleged in the complaint AIR 
1948 All 121 (122, 128) = 49 Cri L Jour 
25 = ILR (1947) AU 796. 

(6) Magistrate makes a complaint under 
Section 193, L P. C., in respect of die 
sUtement made in his Court on the definite 
niegatioa tiiat the particular portion of 
^t statem^t was false —. Section 195 is 
f^y ccnnplied with — Accused cannot bo 
^arged in the alternative diat bis previous 
mtement in certain suit before tiie Civil 

&!?®* air 1958 Raj 240 (241) 

“ ILR a957) 7 Raj 756 » ii ^ 

Jonr 1241. 


.958 Cri L 


^ Major an d minor offence alleged ^ 
, offence alone baired under S, 195 
^ nivate complaint in respect of major 

maintainable. 1070 AU Cr R 

(HQ 61. CAIB leee AU 124 , Oremiled.) 


ZE, Complaint under this and 

BocifMxm for [nneecution.— (1) Complaint 
wmch is required to be made under Ss. 195 
and 196 on which Court can tnkft cognL 
*ance of an offence is not the same thing 
as sanction to prosecute iqjon V4diich alone 
a Court can take cognizance of an offence 

which the sanction is granted. 
^960) 62 Bom LR 818 (820) = ELR (1001) 
Bom 200. 

(2) Where an offence alleged to have 
teen committed by a person referred to in 
Section 197 also falls imder this section, 
me complaint referred to in this section will 
wso be necessary in addition to the sanc¬ 
tion required bv Section 197 for taking 

offence. AIR 1938 P^ 
83 (86) = 39 Cri L Jour 814 (DB). 

3. Offices concerning public servants 
Sub-s. (1), Q. (a). — In respect of o£- 
fences mentioned in Clause (a) of sub-sec¬ 
tion (1), it is the public servant concerned 
or some other authority to which he is sub- 
o^ate ttet is competent to make a com- 
plaint AIR 1942 Cal 434 (435) = 43 Cri 

air 1957 Pat 687 
^ ^ ^ air 1958 

9™ Cri L Jour 524 

AIR 1955 Bom 315 (317) = 1955 Cri L 

AU®10=0 TjZ ^ 

(2) Hie section does not permit any dele¬ 

gation of authority by the public servant 
concerned. AIR 1955 Bom 315 (317) « 

1955 Cn L Jour 1156 = ELR 'Rrim 

402 « AIR 1953 Tiav-Co^O (35U ^ 

(3) A complaint bv a private person !■ 

/ X ® offences mentioned 
m barred. AIR 1927 

Cri L Jour 145 (DB) 
^ (®24) (AU).^ ^ 

u' cannot take cognizance of any 

^ 1925 Mad 400 
26 Cn L Jour 962 (DB) ato 
1935 Pat 356 (356) = 36 Cri L Jour ^ 

(5) The detern^ation of public servant 
^ vary a^ordmg to particular offence 

r Mid = 1967- 

(0) "Concerned” means concerned in the 

T Cffence under Section 18*. 

-7 Complaint that is neoess^ 

™ « ^ pubhc servant to whom 
information was given, and not that of 

Ki™ ^ injured by su^ 

air 1941 Mad 764 (7&) •• 
/dR 1937 Lah 624 (620) = 38 Cri L Tnn» 
mo •• air 1916 {jpp^B^r 15 

^ r tAJ? All 352 (SlS 

^2) Cri LJ 47 =: I960 AU LJ^M 

cd'®!! ft m - n 

(7) H a District Magistrate finds on cn. 

to him Is fSi 

he. cto under Section iS 

I. r. u, against the informant as the **publit 
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Section 195 — Note 8 (contd.) 

Servant concerned” within the meaning of 
Section 195. AIR 1966 Raj 101 (105) = 
1968 Cri LJ 576 = 1968 Raj LW 33. 

(8) The words public servant concerned', 
so far as an offence under Section 182, 
Penal Code, is concerned would mean a 
public servant to whom a false information 
is given with die intention or knowledge 
that such public servant will do something 
in his official capacity as a nublic servant. 
AIR 1950 Cal 97 (99) = 51 Cri L Jour 
469. 

(9) TPublic servant concerned' — Superin¬ 
tendent in charge of Central Telegraph 
Office — Whoever happens to occupy that 
post at the time of fuing complaint is the 
public servant concerned and can file com¬ 
plaint for offences under Sections 182, 417 
and 471, Penal Code. ADR 1969 Andh Pra 
41 (43) = 1969 Cri LJ 145. 

(10) False information relating to police 
officer given to the District Magistrate — 
District Magistrate can file a complaint 
under Section 195 (1) (a) for an offence 
under Section 182 both as a public servant 
and as a head of criminal administration 
to whom police officers are subordinate. 
AIR 1961 All 352 (353) =s 1961 (2) Cri 
LJ 47 = 1960 AU LJ 884 (DB). 

(11) ‘Tublic servants" within the mean¬ 
ing of Section 195 (1) (a) is the person to 
whom complaint is made and not the one 
in whose jurisdiction offence had been com¬ 
mitted. 1966 All Crt R 231 (232) = 1966 
AU WR (HC) 369. 

(12) Offence under Section 182, Penal 
Code, committed in respect of a letter writ¬ 
ten to the Collector of District — Sub-divi¬ 
sional Magistrate not concerned in the of¬ 
fence is not competent to prefer a com¬ 
plaint AIR 1919 All 175 (175) = 20 Cri 
L Jour 702. 


(13) District Magistrate receiving copy of 
complaint addressed to Deputy Inspector 
General against Sub-Inspector — Complaint 
fotmd to be false -— District Magistrate, 
held competent to make complaint under 
Section 182, I. P. C. AIR 1966 Raj 101 
(105) (DB) = 1960 Cri LJ 576 = 1960 
Raj LW 33. 

(14) Complaint filed before Sub-divisional 
Magistrate — Sub-Inspector of Police to 
whom complaint is sent by Magistrate for 
inquiry and report cannot make a complaint 
under Section 182, Penal Code. AIR 1936 
Pat 50 (56) = 37 Cri L Jour 324 AIR 
1929 Pat 92 (92) = 30 Cri L Jour 545. 

[See also (1938) 67 Cal L Jour 583 (586) 
(DB).J 

(15) District Magistrate receiving com¬ 
plaint against pob'ce officer in his district 
—r Complaint found false upon enquiry by 
him — He would be competent to file a 
complaint against infonnant under Sec. 182, 
L P. C. as a public Servant. AIR 1966 Raj 
101 (105) = 1960 Cri LJ 570 = 1966 Ra| 
LW 83 (DB). 


(16) Order releasing prenaises ta favour 

of L —' Revision before Commissioner by 
T and application for stay of delivery of 
possession —> On re-allocation of busmess. 
transfer of both applications to Additional 
Commissioner and meir disposal by him 
Application by L under Section 476 for 
filing complaint xmder Section 182 against 
T and others for filing false affidavits — 
Held, Additional Commissioner was public 
servant concerned and not the Commissioner 
who was competent to lodge complaint 
under Section 182. 1969 All WR (HC) 600 

(601) = 1969 All Cr R 377. 

(17) False information given to tee 
Deputy Injector General of Police — He 
would be the ‘public servant concerned' and 
not the station officer of tee particular 
police-station to whom the complaint is 
sent for investigation. ADR 1952 Raj 142 
(144) = ILR (1952) 2 Raj 44. 

(18) First information report of robbery 
lodged before a Sub-Inspector of Railway 
Police — Investigation made by an Assis¬ 
tant Sub-Inspector of another police-station 
— Latter could not make a complaint for 
prosecution of informant under Section 182, 
Penal Code. AIR 1947 Pat 64 (65) = 48 
Cri L Jour 264. 

(19) Report lodged at police-station B by 
a person that his pocket had been picked 
at the railway station at H — Report for¬ 
warded by Station Officer of B for investi¬ 
gation to Station Officer G. R. P., at H, 
offence having occurred on the railway —• 
Station Officer of B and not of H could 
make a complaint imder Section 182, Penal 
Code. AIR 1952 All 430 (437) = 1952 
Cri L Jour 835. 


(20) In the case of an offence under 

Section 188, Penal Code, tee complaint that 
is necessary is that of tee public servant 
whose order has been disobeyed- (1943) 9 
Cut L Tim 95 (97) AIR 1939 Mad 490 
(496) = 40 Cri L Jour 752 (1921) 63 

Ind Cas 865 (866) = 22 Cri L Jour 705 
(DB) (Lab). 

(21) An offence under Section 174, Penal 
Code, is against the public servant before 
whom the accused fails to appear. AIR 
1942 Oudh 425 (426) = 43 Cri L Jour 
641. 

(22) Offence under Section 174, L P. C. 
— Cognizance can be taken by a Court 
only on a complaint in writing by the public 
servant concerned as provided by Sec¬ 
tion 195 (1) (a). AIR 1961 J and K 54 (55) 
= 1961 (2) Cri LJ 87. 

(23) An offence under Section 176, 
I. P. C. can be taken cognizance of on 
tee complaint of a police omcer uho is tee 
public servant concerned- AIR 1956 Orissa 
211 (212) = ILR (1956) Cut 470 = 1950 
Cri L Jour 1420. 

(24) Where false information Is not gi v en- 
to a public servant, neither Section 182, 
Penal Code, nor Ihis section aimlies te tee 
case. 1887 Bat 315 (316) (DB). 
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Section 195 — Note 3 (contd.) 

(25) Where an order, for the di5obe« 
dience of which a prosecution under Seo* 
tion 188, Penal Code, was launched, was 
not promulgated by any public servant but 
by the Government, it was held that the 
section did not apply to the case. (1901) 
24 Mad 70 (72) (DB). 

(26) Where there is a disobedience of an 
Order of interim injunction passed by a 
CSvil Court, Section 188, Penal Code, does 
not apply and the complaint by the Civil 
Court for prosecution of the party under 
Section 188, Penal Code, is not necessary. 
Am 1949 Cal 349 (350) = 50 Cri L Jour 
632. 

(27) The complaint prescribed in sub-sec¬ 
tion (1), Clause (a) is a public duty and 
tbe successor in oiBce of the public ser¬ 
vant concerned can make a complaint under 
the section. AIR 1939 Oudh 160 (161) = 
40 Cri L Jour 508 AIR 1939 Sind 164 
(165) = 40 Cri L Jour 659 (DB) AIR 
1938 Pat 83 (88) = 39 Cri L Jour 314 
ODB). 

(28) Where the public servant concerned 
is not available by reason of transfer or 

.atioD or death, the complaint might be 


resi 



made by some other public servant to whom 
he is subordinate. AIR 1956 Cal 102 (103) 
= 1956 Cri L Jour 515. 

(29) A complaint under the section may 
be made by a public servant to whom the 
public servant concerned is subordinate, but 
not by a public servant who is himself sub¬ 
ordinate to the public servant concerned. 
(1950) 3 Sau LR 148 (1) (148) (DB) AIR 
1940 Lab 15 (15) - 41 Cri L Jour 368. 

(30) A certain notification was issued in 
the Government Gazette by the Home 
Minister to the Government. Complaint 
by the Home Secretary to the Government 
for contravention of die notification was 
held sufficient under this section. AIR 1950 
Madh B 58 (59) ^ 51 Cri L Jour 1345. 

(81) Complaint given to a village Magis¬ 
trate sent Sy him to the Sub-Inspector of 
Police in the \isiial course. If the informa¬ 
tion is false, a complaint of an offence 
under Section 182, Penal Code, by die Sub- 
Basp^tor of Police is valid under this sec¬ 
tion. Am 1942 Mad 513 (514) == 48 Cri 
L Jour 574. 

(82) In considering whedier a complaint 
is to be made or not by a public servant 
imda this section, it is desirable that the 
public servant has regard to the interests of 
public justice rather than to the gratifica- 
tio n of private spite. AIR 1937 Pat 31 

(83) = 88 Cri L Jour 292. 

(83) Where an order under Section 144 
of Ae Code passed by a First Class Magis- 
tista while in charge of the file of a Sub- 
Dfvidonal Magistrate is disobeyed, a com- 

Bled by the First Class Magistrate 
would be the public servant concern- 
•d. under Section 195 (1) (a) in respect of 
Oft oftenee under Section 188, Pen^ Code 
would be perfect valid altiiou^ on the 


date he makes the complaint he is not 
fimctioning as a Sub-Divisional Magistrate. 
Am 1956 Cal 102 (103) = 1956 Cri L 
Jour 515. 

Public servant, meaning of. — (34) The 
following persons have been held to be 
public servants— 

(a) A peon of a Court of Justice whose 

duty is to execute any judicial pro¬ 
cess. AIR 1942 Cal 434 (435) = 
43 Cri L Jour 410 (DB) 1966 
AD LT 1105 = 1967 All Cri R 66 
= 1967 All WR (HC) 48. 

(b) The Collector acting in management 

of a khas mahal and a surveyor em¬ 
ployed by him in such department. 
ILR (1898) 26 Cal 158 (160) (DB). 

(c) A municipal sanitary inspector. ILR 

(1898) 21 Mad 428 (429) (DB). 

(d) Municipal tax collector. 1961 (2) Cri 

LJ 564 (566) (Tripura). 

(35) The follo^ving persons have been 
held not to be public .servants— 

(a) A person nominated by the Collector 

under Section 69 of the Bengal 
Tenancy Act for making a division 
of the crops between the landlord 
and the tenant. DLR (1891) 18 Cal 
518 (519) (DB). 

(b) A Local Board sircar. (1907) 6 Cri 

L Jour 393 (394) (DB) (Cal). 

(c) A municipal water-tax collector. (1904) 

1 All L Jour (Jour) 125 (12^. 

(36) District Judge to whom false infor¬ 
mation is given in respect of an insolvency 
proceeding pending before him can make a 
complaint in his capacity as a public ser¬ 
vant AIR 1914 All 397 (398) = 15 Cri 
L Jour 360 (DB). 

(37) Public servant, though he is the pre- 
sioing ofiBcw of a Courts ^oes not exercise 
any quasi-judicial function but acts onlv as 
an ordinary public servant AIR 1927 Oudh 
326 (327) = 28 Cri L Jour 681 (DB). 

_ [See also AIR 1919 Pat 203 (206) 20 

Cri L Jour 247.] 

(38) A public servant can in that capa¬ 
city complain to bimself in the capacity of 
a Court and he can in the latter capacity 
take cognizance of the offence. (1950) 54 
Cal WN (2 D R) 71 (83) (DB). 

[See also AIR 1952 Assam 68 (68) = 
ILR (1951) 3 Assam 164 — 1952 Cri L 
Jour 641 (DB) Am 1926 Cal 470 (477 
479) =s 27 Cri L Jour 385 (FB).l 

[But see Am 1953 All 200 (201) = 1953 
Cn L Jour 555.J 

(39) Where the public servant concerned 
has declined to make a complaint, the 
public servant to whom he is subordinate 
rannot make a complaint under this sec- 

^<>11 (1013^ (OB) 

T = 35 Cri ll 

Jour 1134. 

^ 154 (155) = 

1965 qj CM LJ 464.] 

4. SubOTdiiMtiaa of public servants. ^ 
(11 buDordmanoii of one public servant to 
anotoer may arise cither from express en. 
Aotmant or from the fact (hat bo& belong 
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Sec«on 195 — Note 4 (contd.) 

to the same department one being superior 

^ (2) Pohce-oacers of the District includ¬ 
ing the District Superintendent of Police 
have be^ generally held to be subordinate 

Magistrate. AIR 1923 All 
.= ^ Gri L Jour 597 (DB) 
TT i L 899 (S99. 900) = 

ILR 27 All 292 (1910) 11 Cri L Tour 

252 (253) = 1910 Pun Re (Cr) No. 6 (DB). 
LSee however AIR 1923 Lah 341 (342) 

Col "|52%54) 

(3) The Registrar of the Presidency Small 
Cause Courts, acting under Section 35 of 
Act 15 of 1882, has been held to be a public 
servant subordinate to the Chief Judge of 

27 Bora 130 (134) 

(D13) (Bom), 

(4) A bailiff executing a warrant issued 
by th© Judge of the Court of Small Cciuses 
has been held to be subordinate to the 
Additional Judge of the Court to whom 
the proceedings had been transferred for 
msposal by the former. AIR 1931 Lah 530 
(532) = 32 Cri L Jour 964 (DB). 

(5) As to the subordination of a process 
server see the following cases: AIR 1926 
Nag 485 (486) = 27 Cri L Jour 1010 
AIR 1937 Pat 31 (33) = 38 Cri L Jour 
292 AIR 1936 Pat 74 (75) = 37 Cri 
L Jour 104 AIR 1942 Cal 434 (435) = 

43 Cri L Jour 410 (DB). 

(6) Nazarat under charge of Nazir sub¬ 
ject to control of Subordinate Judge and 
not of District Munsif — Amin executing 
decree of District Munsif obstructed ^ 
Complaint under Section 183, Penal Code, 
can be filed by Subordinate Judge and not 
by District Mimsif as amin is not subordi¬ 
nate to him. AIR 1943 Mad 170 (171) = 

44 Cri L Jour 326. 

(7) A Commissioner appointed by tiie 
Court in a suit is a public servant su^ 
ordinate to the Court appointing him. AIR 
1927 Bom 647 (648) = 28 Cri L Jour 1021 
(DB) (1949) 15 Cut L Tim 5 (7) (DB). 

(8) An election retimiing officer is sub¬ 
ordinate to the District Magistrate under 
the rules framed by the Provinc^ Govern¬ 
ment in the United Provinces. AIR 1929 
All 931 (932) = SO Cri L Jour 1159, 

(9) A kulkami in the Bombay State Cs 
subordinate to a Mamlatdar or PatiL (1870) 

7 Bom HCR (Cr) 64 (66) (DB). 

(10) A kmrk-amin is subordinate to a 
Tahsildar. AIR 1933 Oudh 281 (282) » 

84 Oi L Jour 614. 

(11) A sub-deputy collector deputed by 
a Sub-divisional Officer to make a local 
inquiry into an ol^'ection as to the prepara¬ 
tion of an elected roll is subordinate to 
the latter officer. AIR 1928 Fat 56 (^, 58) 

= 28 <3ri L Jour 872. 

(12) A Sub-divisional Ma:_ 
an order under SecUoD 14$ (6] 



^ C., has been held to be subordinate to 
the District Magistrate or the AdditionS 
IMsWct Magistrate who has got the powers 
of the District Magistrate. AIR 1951 AD 
828 (829) = 52 Cri L Jour 1508. 

(13) An Additional Deputy Commissioner 
racking powers under Section 9A of the 
C. P. Land Revenue Act is subordinate only 

State Government AIR 1953 Nag 
m (121, 122) = 1953 Cri L Jour 741 

(J-'O/. 

(14) Police head-constable of one polioe- 
stabon is not subordinate to the Sub-lnspeo- 
ter of Police of another police-station. AIR 
1^28 Pat 102 (103) = 28 Cri L Jour 902 
(DB). 

p5) A village Magistrate is not subordi¬ 
nate to a Second Class Sub-Magistrate. AIR 
19^ Mad 387 (388) = 25 Cri L Jour ^ 
(M?d) 8 Cri L Jour 400 (401) (DB) 

[See however (1881) 4 Mad 241 (248) 
(UB/.J 

(16) A Sub-Inspector of Police is not sub* 

Inspector. AIR 
1935 Nag 241 (242) = 37 Cri L Jour 180. 

^ (17) An officer in charge of a police-sW- 
bon IS not subordinate to a Magistrate. AIR 

^ (^5) = ILR (1950) 2 Assam 
249 — 52 Cn L Jour S94. 

^ (18) A first class Magistrate while mak¬ 
ing a complaint under Seebon 188, Penal 
Code, m respect of disobedience of bk 
order under Section 144 of this Code is 
not subordinate to the Additional District 
M^b-ate but to the District Magistrate. 

Jour 1780. 

(19) When a Magistrate appointed under 
Seebons 12, 13 and 14 and before whom 
the appheaWon was made for filing a conw 
plamt against members of the opposite 
party under Section 188 of the I. P. Code 
ter disobedience of his own order under 
Section 144, O. P. C., refused to file sn«h 
a complaint it is only the District Magis¬ 
trate to whom the Magistrate is subordi¬ 
nate by virtue of Section 17 (1) who ta 
competent to file the complaint under that 
section. AIR 1959 Cal 4^ (451) s i qmq 
C ri LJ 833. 

5. Complaint fn cases of offences man* 
tiOTied m qa^ (a). — ( 1 ) Complaint dr 
faformafaon lodged with police found to be 
false. Before police report of investintioa 
^mplaint or information repeated ^ore 
Court either in form of a complaint or te 
form of a petition impugning the poh'ce kh 
v^gation and asking for an inquiry by 
Court. Prosecution under Section 182, 
Penal Code, should not be launched be¬ 
fore the complaint is judicially disposed ol 

^ 5 All 387 (389) •• 

^ ®73 (674) •• AIR 1932 Chi 
883 (383) = S3 Cri L Jour 514 (DB), 

[See also AIR 1929 Fat 92 (M) m 0F 
Gri L Jour 645.1 
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Seotioo 195 — Note 5 (oontd.) 

(2) Person charged by police for o^ence 
undCT Sectum 182, Penal Code ^ ans> 
war to diat charge he files narazi petition 
impugning result of police investigation and 
asidng for inquicy into truth of 1^ original 
information to police —> Where objection 
is taken and pressed before trial, he can be 
dven an opportunity to prove nis case 
But after tnal and conviction under Sec. 
tion 182, Penal Code, the trial will not be 
consider^ to be vitiated on ground of 
f^ure to give such an opportunify. (1938) 
67 Cal L Jour 583 (586) (DB) AIR 1933 
Cal 532 (533) = S4 Cri L Jour 1059 
Am 1930 Pat 505 (506) = 31 Cri L Jour 
1200 •• ILR (1893) 15 AU 836 (337, 838) 
(DB). 

(3) Proceedings under Section 182, Penal 
Code False allegations made before a 
public servant — Clause (a) of Section 195 
applies. 1962 (1) Cri L Jour 627 (629) = 
1961 AH U 278 = 1961 AH WR (HC) 286. 

[See however AIR 1933 Cal 614 (615) 
* 34 Cri L Jour 1077.] 

(4) A complaint under Section 182, Penal 
Code, should not be made in the absence 
of anything to show that the information 

by the accused Is false to his know« 
ige. Am 1919 Fat 511 (514) = 20 Cri 
L Jour 618. 

Complaint by a Magistrate under S 0 o> 
tion 182 will not be bad merely because 
die Ma^strate has not taken the deposition 
of the iofoimant on oath. Am 1^6 All 
469 (470) = 87 Cri L Jour 857. 


(6) A complaint ou^t not to be made 
merely on basis of statements made in a 
petition presented to court under Sec. 144, 
sab-section (4), chichi the petitioner later 
on failed to substantiate or in respect of 
rtalements made in answer to questions 
put by the Magistrate during an examina¬ 
tion on oath. ^ 1028 Pat 5r4 (577) = 
29 Cri L Jour 613 •• (1910) 11 CU L Jour 
587 (537) (DB) (AH). 

CO Report to Tehsfldar uilh a view td 
tslm action —» Report found folse — Of¬ 
fence under Section 182, L P. C., is com¬ 
plete even if no action is taken on report 
— Prosec u tion under Section 182 must be 
dm ooD^Iaint in writing by Tebsildar ^ 
Hiere is an absolute bar against the Court 
taking seisin of the case under Section 182. 
L P. G., except in the manner provided 
by Section 19^ Cr. F. a AIR m62 SC 
1200 (1207) s 1969 (2) CH IJ 286 s 1062 
Sivp (2) SCS 81SL 

(6) Fcdioe finding the infonnatlon lodged 
fay A against B to be false B filing com- 
riafait against A on allegation of givii^ 
Use information to police servant with a 
view to htm take action against B 

—« Goomlaini; held, baned by Section 195 
Bemfl Code OeSCIl Sections 211, 

1965 e> CH LJ 824 O) (824) (AH). 


182. 


vestigation —« Petitioner arrested and re¬ 
leased on bail Magistrate dismissing 
case after receiving final report — Circle 
Officer filing complaint against accused 
under Section 182, I. P. C. for lodging 
false report —» Complaint dismissed on the 
mound that Marfstrate took cognizance of 
me case and the offence could be only 
under Section 211, L P. C. and there was 
no complaint in writing by Magistrate •—4 
Plea that complaint under Section 182, 
I. P. C. can be lodged irrespective of Seo- 
tion 211 —. Plea rejected —' Held that Sec¬ 
tion 182 has to be interpreted not in isola¬ 
tion but in association with Section 211. 
1960 All Cri R 298 (300) = 1900 All WR 
(HC) 482. 

(10) A complaint about an offence under 
Section 182, Penal Code, can be preferred 
hy the successor in office of the public ser¬ 
vant to ^om the false information was 
given. Am 1938 Pat 83 ( 88 ) = 39 Cri 
L Jour 314 (DB) •• 1902 Kcr LT 493 (494) 
* 1902 Ker LJ 875. 

(11) Assistant Sub-Inspector in charge of 
police station in absence of Sub-Inspector 
uho is officer-in-charge, recording F. I. R. 
and investigating it — Complaint about of¬ 
fence under Section 182, L P. Code filed 
by him is valid. ILR (1963) Cut 790 (792), 

(12) A returning officer acting under Sec¬ 
tion 36 ( 2 ), Representation of tiie People 
Act, can file a complaint under Sections 181 
and 182, Indian Penal Code, as provided 
to Section 195 (1) (a) and can also chaiga 
the accused therein with an offence undCT 
Section 193, Penal Code. AIR 1956 SC 
153 (158) = (1955) 2 SCR 1013 = ELR 
(1956) PimJ 163 = 1956 Cri L Jour 326. 




lodging a false r epo rt i^afnst 
MnoMi ntn permitting fiw 


(IS) Section 476 does not require that a 
preliminary inquiry should be made before 
a complaint under Section 182, Penal Code 
is made by a public servant Am 1957 
Cal 882 (383) = 1957 Cri L Jour 716 
1970 Cri LJ 425 (427) (Guj). 

H4) W^ere false information regarding 
a demand of bribery made by a public s&r- 
vant supplied to the Chief Minister is sent 
for toquny and that information is a g o m 
repeated to the inquiry made by a Sub- 
Divisional Magistrate, the rCT)eated Infor- 
DMtipn can be basis dn which Sub-Divisional 
Magistrate can file a complaint against the 
dormant for an offence under Section 182. 
Penal Code: tiie said Magistrate wilL under 
Section 195, Criminal P. C., be tibe public 
sor\^^oonceiiie<i Am 1959 All 878 (379) 
» 19^ Cri L Jour 683. 

(15) District Judge moved to his *><i pa city 
as a public servant to whom a process- 
server U subordinate, to make a complaint 
under Section 183, Penal Code, against cer¬ 
tain persona alleged to have offered resis- 
tmra to hJm-.In considering whetirer a 
coanpjaW ,to be made or not regard 
mould bo bad to I nte rests of public fustice. 
1987 Pat 61 (8$) =» 88 Cri L Ji^ 
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(16) Where a peon of a Ci^ Court exe¬ 
cuting a warrant of attachment in execu¬ 
tion of a decree is resisted and assaulted 
by the judgment debtor, there is a good 
case, prima facie, for making a commaint 
under Section 186, Penal Code. AER 1942 
Cal 434 (435) = 43 Cri L Jour 410 (DB). 

(170 Fact that an offence under Sec. 188, 
has been made cognizable does not dis¬ 
pense with the necessity of a complaint 
under this section. AIR 1931 Bom 135 
(137) = 32 Cri L Jour 507 (DB) ** AIR 
1^31 Cal 122 (127) = 32 Cri L Jour 511 
(DB) AIR 1952 All 560 (560) == 1952 
Cri L Jour 1034 «« AIR 1951 Orissa 138 
(140) = ELR (1950) Cut 476 (DB) (1959) 
25 Cut LT 528 (529) = ILR (1959) Cut 
d55. 

(18) A prosecution under this section 
should not be launched unless the necessary 
elements prescribed for the offence are 
present. AIR 1953 Cal 507 (50'^ = 1953 
Cri L Jour 1180 AIR 1959 Mad 89 (94! 
= 1959 Cri L Jour 328 AIR 1920 
520 (521) = 21 Cri L Jour 675 (DB). 

(19) Where an order imder Section 144 
of the Code is ultra vires, no prosecution 
should be launched. (1936) 87 Cri LJ 930 
(937) (DB) (Cal). 

(20) A Magistrate passing an order under 
Section 144 of this Code cannot take 
cognizance of an offence under S. 188, 
Penal Code, for disobedience of his own 
order. He must make a complaint under 
this section. AIR 1952 Assam 68 (68) = 
ILR (1951) 3 Assam 164 = 1952 Cri L 
Jour 641 (DB) (1936) 37 Cri L Jour 
936 (937) (DB) (Cal) AIR 1970 Pat 
102 (103). 

(21) Sub-Divisional Magistrate is not com¬ 
petent to take cognizance of the offence if 
it has been committed in and in relation 
to a proceeding in his own Court and if he 
is of opinion mat the petitioner should be 
prosecuted, he should have filed a complaint 
for that offence before a Cotirt of com¬ 
petent jurisdiction, 1984 BLJR 350 (350). 

(22) Where an order under Section 144, 

Criminal P. C., passed by the Sub-divisiond 
Magistrate is infringed, it is the Sub- 
divisional Ma^trate who can file a com¬ 
plaint upon which cognizance can be taken 
under Section 195 (1) (a), 1964 BLJR 

506 (507). ■' 

(23) Notification issued by Home Minister 
to the Government — Court could not 
take cognizance of offence under S. 188, 
Penal Code, for contravention of notifica¬ 
tion as there was no complaint by the 
Home Secretary to the Government. AIR 
1950 Madh B 58 (59) = 51 Cri L Jour 
1345. 

'24) A well-known solicitor dn being 
led upon to appear before a Commis¬ 
sioner, believed that he was required only 
for the production of certain document and 
he sent a letter to the Commissioner tiiat 



he could not produce the document as it 
WM pnvde^d It was held that a prose- 
ojhon of the solicitor xmder Section 174. 

^5) "Wmere in disobedience of an ord^ 
undCT Section 145, Criminal P. C., the 
cused trespasses into the field of the com- 

offences imder 
Pen^ Code, the offences under 
Sections 188 and 447 cannot be tried ex- 
COTt unon a complaint of the Magistrate, 
Jjgo bad passed an order under Section 145, 

superior. AIR 1958 

J^'W8 ^ ^ 

(26) Village kamam under suspension re- 
lusmg to hand over record to his successor 
as per orders of Revenue Divisional Officer 
—Prosecution of, under Section 175, 1. F C 
— Karnam subordinate to Tahsildax — 

Tahsffdar held sufficient 
19^ Cnjy 417 (418) = (1967) MLJ (Cr) 
= 1967 Mad LW (Cr) 57. 

(27) District Magistrate appointed Com- 
nu5sioner or Inquiry under Coaimission of 
Inquiry Act 1952 — Commissioner is com- 

complaint. AIR 1960 Ker 
350 (350) = 1960 Ori LJ 1466 = 1960 
lk8r JLrJr Doo* 

_ (|8) Of^nce imder Section 188, Penal 
Complaint filed by person^ assis* 
tant to public servant concerned is not valid 
complaint under section — Magistrate gets 
no jurisdiction to take cognizance. AIR 
1964 Madh Pra 237 (238) = 1964 (2) Cri 
LJ 420 = 1964 MPLJ 383. 

(29) Infomation addressed to Sub-Inspec- 
tor of Police — Case against informant 
under Section 182, Penal Code, started on 
petition of complaint submitted by Asst 
^b-Inspector, who held inferior rank to 
mat of Sub-Inspector — Complaint is direct¬ 
ly in conflict with Section 195 (1) (a) and 
prosecution is illegal. 1963 BLJR 471 (472) 
(AIR 1962 SC 1206, Foil.) 

(30) Obstruction to police constable In 

^charge of official duties — Charge sheet 
for office under Section 186 not signed 
by the constable but signed by police Sub- 
Inspector not in capacity as superior of 
constable — Magistrate not entitled to take 
cognizance even tiiough charge relates to 
non-cognizable offence. 1969 Cri LT 1459 
(1460) = (1969) 2 Mys LJ 608 ^ 

(31) Application under Section 476 (1) 
^eging commission of offence tmder Sec¬ 
tion 409, I. P. C. in proceedings before 
Court — Facts disclosing offence under 
Srotion ^7, L P. C. —. Application not 
affe<^d by mention of wrong section —* 
Section 476 does not apply to the case. 
^_19g Orissa 180 (182) = 1965 (2) 

Cr LJ 525 = 31 Cut LT 1036. 

(32) Conmlaint of offence made to police 
— Police miding complaint to be false —i 
Complainant filing compl^t before Magis¬ 
trate on same facts — Thereat, PoUm 
lodging conqplaint mder Section 182, Penal 
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Code —. Police caitnot do so after die 
complainant had Bled his complaint on the 
same facts and allegations and proceedings 
started against complainant deserve to be 
quashed. AIR 1962 Raj 149 (152) = 
1962 (1) Crl LJ 760 = 1961 Raj LW 534. 

6. "Any proceeding”. — Clauses (b) 
and _(c). — (ly Both xmder this section and 
Section 476, the conmlaint can only be by 
a Court \^hen the offence is committed in, 
or in relation to, any proceeding before 
sudi Court AIR 1940 Sind 100 (101) = 
41 Crl L Jour 861 (DB) AIR 1935 All 
341 (34X) = 86 Cri L Jour 1505 (DB) 

AIR 1925 Pat 330 (333) = 26 Cri L Jour 
170 (DB). 

(2) An officer who has been appointed as 
a Court and has also an executive capacity, 
and acts in his executive capacity is not a 
"Court” at all. AIR 1938 Sind 213 (215) 
= 40 Cri L Jour 12 (DB). 

(3) Section 195 (I) (b) does not require 
that the proceeding must be one from 
which it can be found out whether an of¬ 
fence has been committed or not or that 
ft must be such as to give material to the 
Court for deciding whether to make a 
complaint or not (1963) 2 Cri LJ 64 
(65) = 1963 All LJ 334. 

"proceeding" in Sec. 195 
(1; (b; IS used in a wider sense than "judi- 
'^»al proce^g.” (1903) 2 Cri LJ 64 (65) 

air 1965 Tripura 

13 (IS, 14) = 1965 (1) Cri LJ 344. 

(^ One of the conditions necessary for 
attractmg &e b^ created by Section 195 
t-t' (c), IS that the offence specified therein 
must be allegea to have been committed by 
A proceeding in any Court 

428 = (1964) 5 Guj LR 229 (DB) 

^ = 1967 Cri LJ 

528 = (1967) 1 SCR 520. 

Code (1898), Sections 496 and 
195 (1) (b) and (c) —• Tn or in relation to 
a proceeding in that Court' — Section 470 
o only if offences mentioned in 

ScctiOT 195 (1) (b) or (e) committed in or 
to relation to a proceeding in a Court 
Matter pending police investigation is not 

^ Court and hence 
«wion 195 (1) is not attracted to prose- 
Wfto an i^pnnant under Sec. 211 I. P. C. 
a false charge has been made by 
police. (Penal Code (1860h 
295). 1968 Cri LJ 1534 

_ ^ foUowfag have been held to be 

^ Court within tiie meaning 
o* this section and of Section 470. 


^^J>®6e^gs in execution of a dec 
(J910) 11 Crl L Jour 407 (410) 
87 Cal 042 (SB) •• (1910) 11 


(1910) 


Cri 


Jour 90 ^ = 1910 Pun Re 
JM7 Ko. 1 mB) •• 14 CH 


3) 14 

(M^) 


^ ISl/JPat 101 (102) = 19 Cri 
L Jour 153 (DB). 

[See howwer (1905) 2 L Jour 110 

fh\ = ELR 32 Cal 367 (SB).] 

(b) IVocee^gs under Section 83 of the 

Property Act. 1882. AIR 

' 170 (DB) AIR 1947 Pat 37 

(39) := ILR 25 Pat 385 = 48 Cri 
L Jour 203 (DB). 

lS®®lhwvever 1895 AH WN 145 (140, 

(c) Proceedings before an arbitrator ap- 

pomted in a pending suit. AIR 
1931 Cd 436 &37) 1 32 CriL 
Jour 826. 

(d) ^ceeitogs peering the return of 

the plaint for presentation to the 
proper Court AIR 1929 Cal 203 

9" ^ ODB). 

(e) ftoceedmgs before a Magistrate act^ 

Sei^on 350 ofthe Code. 

1917 Cd 310 (811) = 18 Cri 
L Jour 10 (DB). 

if) Proceedings before a Sessions Judge 

inquiry into the condurt 
during the progress of 
a tnal upon certain allegations made 

Cal 628 

(g) ftocee^gs of a liquidator appointed 

by Court m proceedings for the 

of a company. AIR 
1939 Bom 129 (187) = 40 Cri T 
Jour 579 (DB). ^ ^ ^ 

(h) A proceedmg held by a Magistrate 

on ^ receipt of an investigating offl- 
c«r s report made under Section 167 
(//» Lr. P. C. IS a proceeding with- 

Section 195 (1) 
(b). (1963) 2 Cri LJ 64 (64) = 

834 o* AIR 1969 Andh 
= 1969 Cri LJ 1025 
. - (1968) 2 WR 122 (DB). 

(i) Proceedings before Income-tax Offi- 

37 (4) of Income- 
tax Act AIR 1964 SC 1154 ^7150 

ll9% 1 iSg* Z. “ = 

0) Pre^edings before an Income-tax 
Officer under Section 2e-A of the 

32^32^ Act (1968) 1 SCWB 

(8) Where there are no proceedings in 
^urt the provisions of clauses (b) and (c) 

aA® 1951 Assam ^ (55) = 
ILR (19^; 2 Assam 249 == 52 Cri L Jour 

^ 14 (1^ Jl959^cS 

•• ELR (1899) 26 Cd 786 (790) 
(DB) AIR 1917 Lah 267 (268) = W 
Crl L Jour 893 (DB) •• AIR 1^8 Bom 
ISO (133) = 29 Cri L Jour 403 (DB) •• 
AIR 1967 SC 528 (538, 540) = 19^^ Cri 

(0) Where a <harge fa made to the 
police and the latter, finding It to be 

for ^ tommazv ^hiich fa given, the 
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gi\ing of such “B'' summary is not a pre¬ 
ceding in the Court of the Sub-Divisional 
CfDccr. AIR 1938 Sind 213 (215) = 40 
Cri L Jour 12 (DB), 

(10) Share-holder of a Company filing a 
criminal complaint for misfeasaDce and 
mafcasance against its directors that they 
had swuidled the company by assigning 
debts for large amounts for ve^ muen 
lesser founts, pending suits for tibe reco- 
wry of debts by assignees. Complaint by 
Civil Court is not necessary. (1952) 2 Mad 
L Jour 706 (707). 

(11) Where the offence is committed in 
a proceeding in Court, the fact that it is 
brought to the notice of the Court in a 
subsequent stage of the proceeding does 
not affect the applicability of the clause 
to the offence. AIR 1924 Mad 86 ( 86 ) 

25 Cri L Jour 731 AIR 1933 All 818 
(320) = 34 Cri L Jour 686 . 

(12) Where the offence is committed In a 
proceeding in Court, it is not necessary 
that the Court should have tried the pro¬ 
ceedings on the merits. AIR 1927 AH 555 
(557) = 28 Cri L Jour 549. (Decree on 
basis of statement of referee.) (1911) 
12 Cri L Jour 93 (94) = 33 All 896 (DB). 
(Decree on award.) 

(IS) A proceeding before the Official As¬ 
signee for a composition or scheme is one 
in relation to the original insolvency pro¬ 
ceeding wdiich is a proceeding in a Court, 
AIR 1942 Cal 79 (82) = 43 Cri L Jour 
402 (DB). 

(14) Gram Kutchery having no furisdlo 
tion to try offence under Section 228, 
I. P. C., committed by a party by offer¬ 
ing insult to its members — Proper proce¬ 
dure which should be followed by the 
Gram Kutdiery is to make a complaint as 
provided by Section 195 (1) (b) and Sec¬ 
tion 476. AIR 1958 Pat 94 (9^ = 1953 
Cri L Jour 209. 

7. "In relation to any proceeding.** ^ 

(1) The crucial date for the pmrpose of 
determining the applicability of clause (b) 
is not the date or the commission of me 
offence mentioned in tiie clause, but ffie 
date on which the Criminfll Court is in¬ 
vited to take cognizance of the offenco. 
AIR 1946 Bom 7 (9) = ILR (1945) Bom 
1056 = 47 Cri L Jour 821 (DB) •• ILR 
(1958) Andh Pra 917 (923) •• AIR 1954 
Mad 822 (824) = 1954 Cri L Jour 1283 
AIR 1939 Bom 129 (137) = 40 Cri L 
Jour 579 (DB) AIR 1932 Bom 185 
(186, 187) =r 83 Cri L Jour 886 (DB) 

AIR 1969 Andh Pra 281 (291) = 1969 Cri 
LJ 1025 = 1968-2 Andh WR 122 (DB) •• 
Am 1967 SC 528 (533) = 1967 CH LI 
528 = (1967) 1 SCR 520. 

[But see AXR 1921 Bom 360 (800) ss 
22 Cri L Jour 49 (DB) •• AIR 1930 Bom 
837 (339) = 32 Cri L Jour 891 (DB).] 

(2) Where A files a complaint before a 
Magistrate alle^g that B has fabricated 
false accounts for the purpose of filing fflluft 


in Court but no suits are actual^ 
filed on the date of the complaint this 
section does not apply. AfR 1943 Nae 
327 (328) = 45 Gi L Jour 175^ Affi 

72 as, 75) = 10 Cri L Jour 

jZX (JJiJy* 

[But see (1902) 5 Oudh Cas 46 (47, 48).] 

(3) Where on the date when the Grimi. 
nal Court takes cognizance of a complaint, 
proceedings with reference to which the 
offence has been committed, have already 
been started in another Court, then cL (b) 
applies and the complaint of die lat^ 
Court is necessary althou^ flie proceed¬ 
ings in Court are subsequent to the com- 
^sion of the offence. AIR 1943 Nag 827 
(328) = 45 Cri L Jour 175 •• Am 1940 
Smd ^9 (210) = 42 Cri L Jour 141 (DB) 

Am 1939 Bom 129 (137) = 40 Cri L 
Jom 579 (DB) •• 1937 Mad WN 870 

(OiXX 

(4) “me words "in relation to** do not 
mean that the offence must have been com¬ 
mitted after the proceeding had started. 
1963 (2) Cri LJ 64 (65) = 1963 

(HC) 270 (DB) Am 1906 All 124 (127) = 
1966 Cri LJ 244 = 1965 All WR (HC) 
82 Am 1905 Tripura 13 (13. 14) = 

^ 1903 Cri LJ 

= 1903 AU WR (HC) 270 

(DB) (AH). 

(5) Where a witness in his evidence 
before Ae Civil Court admitted to have 
fabricated false evidence, die complaint by 
the Gvil Coxirt for prosecution under Seo 
Bon 193, Penal Code, was held necessary. 
Affi 1951 Ajmer 53 ^3). 

(6) The mere fact that the proceedings 
in the Court are withdrawn by die parties 
without being heard by the Court is no 
ground for holding that die clause does 
not apply. Am 1932 Bom 185 (186, 187) 
= 33 Cri L Jour 386 (DB). 

14 Cri L Jour 289 (290) 

(DB) (Cal).] 

m Where a complaint is made to die 
police who put up die accused before the 
Court, the mere feet diat the accused has 
discharged does not make Ae offence 
of laying a false diarge one not commit- 
in relation to a proceeding in Court 

^2) = ILR (1940) 

Mad 601. 

(8) V(Jere a person charges another 
brfore the police accusing him of theft and 
die police put up the accused for trial 
before me Court of Session which tries end 
finds the case to be false, a subsequent 
complaint under Section 211, Penal Coda, 
cannot be entertained unless it is by the 
Court of Session or by the Court to \rfiich 
fLi? subordinate. Am 1927 Cal 478 (478, 

= 28 Cri L Jour 824 (DB) •• Am 
19^ Rang 211 (211) = 26 Cri L Jour 
683* 

(^ A statement recorded under Sec. 164 
of the Code, or a statement made In the 
inquiry before a committing Magistrate Is 
a statement made in relation to the trial 
before another Magistrate or In die Court 
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of Session, and, therefore, it is that Court 
ttiat is competeait to make a complaint for 
peifury. AIR 1934 Lah 081 (982) = 89 
Cri L Jour 402 AIR 1933 Mad 767 
(768) = 35 Cri L Jour 503 (DB) •• AIR 
1932 Mad 494 (494, 495) = 83 Cri L Jour 
519 (tPB) AIR 1931 Mad 778 (779) == 
S3 Cri L Jour 48 AIR 1918 Mad 1200 
(1201) = 18 Cri L Jour 143 (DB). 

(10) It is indispensable under clause (b) 
that the offence must have in some man¬ 
ner affected the proceedings in Court or 
desired to affect them or come to light 
in the course of such proceedings. AIR 
1932 Mad 290 (291) = S3 Cri L Jour 
788. 

(11) Where a judgment-debtor's appli¬ 
cation for certifying a certain payment alleg¬ 
ed to be made to the decree-holder but not 
admitted by ffie latter in his petition for 
execution is dismissed as time-Darred, the 
executing Coiut has no jurisdiction to take 
notice of a receipt produced by the judg¬ 
ment-debtor subsequent to the disroissal 
of the application and order a prosecution 
under Sections 209 and 210, Penal Code. 
AIR 1931 Lah 105 (106) = 32 Cri L Joux 
647. 

(12) Where after a pauper application 
has been dismissed by a Suoordinate 
Judge, the applicant makes a false charge 
to me District Judge that the Subordinate 
Judge has committed an offence under 
Section 196, Penal Code, by relying on 
false evidence knowing it to be false while 
disposing of the pauper application, the 
false charge is not made in relation to any 
proceeding before the Subordinate Judge. 
AIR 1938 Pat 83 (89) = 39 Cri L Jour 
314 (DB). 


(13) Where in a trial in a Court of Ses¬ 
sion, a document is exhibited on behalf of 
die defence but the executant of the docu¬ 
ment is neither a party nor a witness in 
the case, nor is there anything to suggest 
that he intended to use that document in 
Court, it has been held that the section 
does not apply and the Court cannot order 
his prosecution for perjury or forgery. AIR 
1924 Cal 986 (987) » 25 Cri L Jour 1095 
(DB). 


(14) ^ offence committed in die 
Court is committed in relation to die 
eeeding of the appellate Court AIR 
AU 700 (707) = 33 Cri L Jour 285 
“• (1913) 14 Cri L Jour 32 (32) (DB) 
•• AIR 1916 Pat 97 (98) = 18 Cri L 
185 (DB). 


trial 

pro- 

1931 



Jour 


^ (See however AIR 1919 Mad 1132 
aiW) « 19 Cri L Jour 483 (DB).] 

8. Offwaoe under SecKm 211, Penal 
Cod^ when coounitted in relation to a pro* 

Court. — (1) Section 195 (1) 
onb^^ where me offence under 
211, L P. C.. is committed in or 


in relation to a proceeding in Court AJB 
1939 Rang 148 (148) = 40 Cri L Jour 
432 AIR 1941 Cal 263 (264) = 42 
Cri L Jour 626 (DB) AIR 1939 Sind 
65 (65, 60) = 40 Cri L Jour 461 (DB). 

(2) Question about legality of cognizance 
— Section 195 (1) (b) contemplates only 
the proceeding pendteg or concluded and 
not one in contemplation. AIR 1967 SC 
528 (533, 534, 538) = 1967 Cri LJ 528 
= (1967) 1 SCR 520. (AIR 1927 Sind 10 
Overruled.) 

(3) Section 195 (1) (b) bars taking of 
cognizance if the following circumstances 
exist: (1) that the offence in respect of 
which the case is brought fails under Sec¬ 
tion 211, I. P. C. (2) mat there should bo 
a proceeding in any court; (3) diat the 
legation should be that the offence under 
Section 211 was committed in or in rela¬ 
tion to such a proceeding. AIR 1967 SC 
528 (532) = 1967 Cri LJ 528 = (1967) 
1 SCR 520. 

(4) potion 195 (1) (b) does not requiro 
that the proceeding in any Court must ac¬ 
tually be pending at the time where the 
question of applying this bar arises. ADR 
1967 SC 528 (533) = 1967 Cri LJ 528 
(1967) 1 SCR 520. 

(5) It is no doubt anomalous that al¬ 
though for a prosecution for an offence 
under Section 182 for giving false infor¬ 
mation to a police officer a complaint by 
mat offlTOr or his superior is enjoined by 
Section 195 (1) (a) no complaint by the 
authority concerned is en/oined by the sec¬ 
tion if the false information amoimts to a 

punishable under Sec. 211. 

I P. C. AIR 1986 Ker 242 (243) =s 1966 

LJ 116^ (AIR 1948 Bom 7 and ADR 
1952 Sau 67, Diss.) 

(6) In a case when there is no proceed¬ 
ing pending in any Court at all at the time 
when the applicability of Sec, 195 (1) (b) 
has to be determined, nor has there been 
My earlier proceeding which may have 

provisions of Sec. 195 
(1) (b) would not be attracted and a 
Magutrate would be competent to 
cognizance of the offence under Sec 211 
if hw jurisdiction is invoked in the ‘man¬ 
ner laid down in Section 190. AIR 19fi7 
SC 528 (533, 537) = 1967 &i IJ 528 = 
(1967). 1 SCR 520, ^ 

(7) Where there is only a charge ec 
complamt to the police but there are M 
nurther proceedings in Court, then cL fb) 
does not apply. AIR 1941 Mad 579 (580) 

= 42 Cn L Jour 640 AIR 1930 An 
818 (819) = 32 Cri L Jour M4 •• Am 

gr Pat 88 (102) = 80 

(7A) Proceedings under Section 21L 
P^ ^e CM be started only on coi£ 
piatet or Magistrate cMmcexned. 11068) 
All WR (HQ 282 (285). UWS) 
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(8) The fact that subsequent to tiie in* 
stitution of the prosecution by the police, 
the acciised repeats his charge made in a 
statement to me police before a Magis¬ 
trate, cannot make the provisions of this 
section applicable so as to require the com¬ 
plaint of the Magistrate. AIR 1939 Cal 
273 (273) = 40 Cri L Jour 785 (DB) 
AIR 1928 Bom 22 (23) = 29 Cri L Jour 
225 (DB) ** AIR 1934 Pat 573 (574) = 
38 Cri L Joiu 200 (DB) AIR 1934 Rang 
21 (23) = 35 Cri L Jour 1259. 

[But see AIR 1927 Cal 95 (96) = 28 
Cri L Jour 86 (DB).] 

(9) \^iere a person charges several per¬ 
sons before tlie police, but the police put 
up for trial before the Court only some of 
tliem, the complaint of the Court is not 
necessary for prosecuting the complainant 
under Section 211, Penal Code, in respect 
of the other persons not sent up for trial 
AIR 1924 All 779 (780) = 25 Cri L Jour 
1239 (DB) AIR 1932 Mad 363 (368) = 
33 Cri L Jour 479 (FB) AIR 1928 Lah 
259 (262) = 29 Cri L Jour 605 (DB). 

[But see (1912) 13 Cri L Jour 702 (703) 
= 34 All 522 (DB).} 

(10) Where a person makes a false report 
of dacoity to the police but the police in¬ 
stead of proceeding on this report prose¬ 
cute certain persons under Section 324, 
Penal Code and this charge also fails there 
is no objection to the mtormer being pro¬ 
secuted under Section 182, Penal Code, on 
a complaint by the police. AIR 1930 CKidh 
414 (415). 

(11) where a complaint preferred to the 
police is investigated and Drought to the 
notice of the Magistrate by the police who 
r^ort it to be false under Section 173 
of the Code, clause (b) does not apply. 
AIR 1939 Sind 65 (65) = 40 Cri L Jour 
461 (DB) «** AIR 1948 Nag 244 (244) = 
49 Cri L Jour 326 = ILR (1948) Nag 
381 AIR 1934 Mad 175 (176) = 35 Cri 
L Jour 698 (DB) AIR 1966 Ker 242 
(242) = 1966 Cri LJ 1136. (AIR 1941 
Bom 294 and AIR 1946 Bom 7 and AIR 
1952 Sau 67, Dissented from.) 1962 
Raj LW 271 (274) = ILR (1962) 12 Raj 
254. 

(12) Information of dacoity given to the 

police — Investigation by police — Report 
by pohee under Sections 157 and 173, 
Cr. P. C. to the Magistrate — In respect 
of neither can it be said that the informant 
instituted or caused to be instituted any 
criminal proceeding against any person in 
Court or in relation to a proceeding in 
Court or that he charged any person with 
having committed an offence so as to at¬ 
tract Section 195 (1) (b) in respect of hia 
prosecution for an offence imder Sec. 211, 
I. P. C. His prosecution by tiie Magi^ 
trate for an offence under Section 211 is 
therefore not barred by Section 195 (1) (b). 
AIR 1960 Ker 242 (242) = 1966 

Cri LJ 1136. (AIR 1941 Bom 294. Dis- 
sented.) 


(13) False information to Police ^ Case 
cancelled on final report from police ~ 
Magistrate in accepting such report does 
not act as Court — Prosecution of infor¬ 
mant under Section 211, Penal Code, is 
not in relation to proceedings before Court 
— Complaint of Court is not necessary. 
AIR 1961 Raj 231 (233) = 1961 (2) Cri 
LJ 691 = 1961 Raj LW 6. 

(14) Until some occasion arises for a 
Magistrate to make a Judicial order in 
connection with an investigation of a cog¬ 
nizable offence by the police, no question 
can arise for the Magistrate having the 
power of filing a complaint under Sec¬ 
tion 195 (1) (b). AIR 1967 SC 528 (539) 
= 1967 Cri LJ 528 = (1967) 1 SCR 520. 


(15) In dealing with the question whe¬ 
ther a Magistrate is competent to take cog¬ 
nizance of a private complaint imder S. 211, 
I. P. C. the legality of the cognizance 
taken has to be judged with reference to 
the time where cognizance is actually taken 
under Section 190, Cr. P. C. AIR 1967 
SC 528 (531) = 1967 Cri LJ 528 = (1967) 
1 SCR 520. 

(16) Police finding on investigation ffiat 
an information or complaint made to them 
is false and bringing it to notice of Magis¬ 
trate, who thereupon orders the police to 
stop further investigation, or to remove 
the case from file, or makes an enquiry 
into the truth of the police-report either 
himself or through another Magistrate. 
(1912) 13 Cri L Jour 480 (480) (DB) (Mad 

(1912) 13 Cri L Jour 904 (905) (DB) 
(Bom) «« AIR 1916 Cal 593 (594) = 18 
Cri L Jour 13 (DB) AIR 1924 Pat 789 
(790) = 25 Cri L Jour 670. 

[But see AIR 1936 Lah 238 (238) = 37 
Cri L Jour 426 AIR 1952 Sau 67 (68) 
= 1952 Cri L Jour 1084 (DB) AIR 

1946 Bom 7 (11) = ILR (1945) Bom 
1056 = 47 Cri L Jour 321 (DB).] 

(17) Where an accused person was ar¬ 
rested by the police on a charge of cheat¬ 
ing and subsequently, after investigation, 
the police reported the case to be false 
and asked the Magistrate to discharge tiie 
accused and the Magistrate discharged the 
accused, it was held that the Magistrate’s 
order was a Judicial order and the Magis¬ 
trate’s complaint was necessary for tiie 
prosecution of the informant xmder Sec¬ 
tion 211, Penal Code. AIR 1941 Bom 
294 (296) = 42 Cri L Jour 814 (DB). 
(Dissented in AIR 1966 Ker 242 on an¬ 
other point) 

(18) Police had started proceedings 
before Magistrate on basis of first infor¬ 
mation report and Magistrate in his turn 
committed the c»se for trial to Sessions 
Judge. The trial ended in acquittal. Ses¬ 
sions Judge held was not con^tent to 
make a complaint under Section 211, 
Penal Code, to respect of the offence relat¬ 
ing to the first imormation report AIR 
1049 Dacca 5 (6) = 50 Cri L Jour 769 
(DB). 
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Section 195 — Note 8 {contd.) 

(19) If Magistrate takes cognizance of 
offence upon a police report he should not 
order prosecution of complainant under 
Section 211, Penal Code, without giving 
him an opportunity to suostantiate charge. 
But an objection on ground of failure to 
give such an opportunity should be taken 
before trial; after trial, conviction will not 
be considered to be vitiated on that 
ground AIR 1925 Pat 708 (710) = 20 
Cri L Jour 893 (DB) AIR 1929 Pat 650 
(651) = 30 Cri L Jour 1144 (DB) AIR 
1930 Pat 622 (623) = 31 Cri L Jour 934 
(DB) AIR 1934 Rang 21 (23, 24) = 
35 Cri L Jour 1259. 


(20) Where the Magistrate had already 
taken cognizance of the complaint under 
Section 211, Penal Code, and after that 
stage if the accused moves the Court in a 
revision petition for enquiring into the 
truth of his complaint, there will be no 
question of the former complaint being hit 
by Section 195 (1) (b), and no sanction of 
that Court which has taken cognizance of 
the revision petition will be necessary to 
validate the further proceedings under the 
earlier complaint. (1964) 2 Mad LJ 471 
(473) = 1964 Mad WN 296. 


(21) Once a complaint filed by the in¬ 

formant \shich is based on the same facts 
and allegations on which the first infor¬ 
mation was registered, is being proceeded 
with, it is not open to any Magistrate to 
take cognizance of any offence alleged to 
have been committed under Section 211, 
Penal Code tmless there has been proper 
compliance with the provisions of Sec¬ 
tion 195 (I) (b) ADR 1909 SC 355 (359) = 
1969 Cri LJ 645. (AIR 1928 All 765, 
Overruled.) AIR 1960 Raj 168 (168, 

169) = 1960 Cri LJ 995 = ELR (1960) 
10 Raj 277 *** AIR 1946 Bom 7 (10) = 
ILR (1945) Bom 1056 = 47 Cri L Jour 
321 (DB) AIR 1939 Nag 226 (227) = 
40 Cri L Jour 638 ADR 1917 Cal 593 
(594) — 18 Cri L Jour 13 (DB) AIR 
1927 Mad 851 (852) = 28 Cri L Jour 
849 •• AIR 1925 Pat 483 (484) =* 20 Cri 
L Jour 889 (DB), 

[See however (1912) 13 CM L Jour 570 
(577) = 1 Upp Bur Rul 134 AIR 1916 
Cal 80 ' (869) = 17 Cri L Jour 140 (DB).J 

(22) On a parity of reasoning with 
gazd to an offence under Section 211, no 
cognizance can be taken by the Magistrate 
for ffie alleged offence under Section 193, 
Penal Code which is one of die sections 
mentioned in Section 195 (1) (b). AIB 
1968 SC 355 = 1069 CM LJ 645 = (1969) 
1 SCI 383. 


(23) Hie leueti t i on iof complaint to Court 
tatey be in me form of an original com* 
plaint or in die shape of a pedtion impu^ 
ning result of police tovestlgation and asJb 
ing for an enquiry, which in law amounts 
to a complainL b either case clause (b) 
4pUes and a prosecution under Sec. 211 
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cannot be instituted without the complaint 
of the Court. AIR 1939 Nag 226 (227) 
= 40 Cri L Jour 638 AIR 1957 Cal 

251 (251, 252) = 1957 Cri L Jour 505 
AIR 1947 Cal 439 (440) AIR 1932 Pat 
152 (154) = 33 Cri L Jour 153 (DB). 

(24) Complaint made to police by a cer¬ 
tain person repeated in Court by some 
other person — Person maldng report to 
police can be regarded as having com¬ 
mitted an offence in relation to a proceed¬ 
ing in Court AIR 1940 Sind 209 (211) 
= 42 Cri L Jour 141 (DB). 


(25) No complaint should be made with¬ 
out disposing of complaint of person 
charged, in accordance witli law, and giv¬ 
ing him an opportunity to substantiate the 
complaint. AIR 1932 Cal 383 (383) = 
33 Cri L Jour 514 (DB) ILR (1887) 14 
Cal 707 (711, 712, 716, 717, 720) (FB) 
AIR 1919 Pat 530 (531) ==: 20 Cri L Jour 
389 AIR 1932 CaJ 287 (288) = 33 Cri 
L Jour 406 (DB). 

(26) Where a complaint made to police 
is repeated before Court, there is no bar 
to a prosecution for giving false informa¬ 
tion to the police under Section 182, 
Penal Code, or for laying a false charge 
before the police. AIR 1924 All 187 

fl®? ^ ^ -AXR 1958 

Hyd 25 (25) = ILR (1955) Hyd 842 = 

^ 215 »» AIR 1954 Mad 

561 (562) = 1954 Cri L Jour 799 AIR 
1928 All 765 (766) = 29 Cri L Jo\u: 938 
AIR 1924 aU 779 (780, 781) = 25 

L Jour 667, Dissented from.) 
(1912) 18 Cri L Jour 578 (579) (FB) 
(Low Bur). 

[See however ^e following cases hold- 
11 ^ tDdt pros^cutioD should d 6 for gr^vor 
offence under Section 211 in such cases 
AIR 1931 Mad 702 (703, 704) = 30 Cri 
1215 (DB) AIR 1946 Bom 7 
(12) — ILR (1945) Bom 1056 s= 47 Cri 
L Jour 321 (DB) (1913) 14 Cri L Join 
491 (492, 493) (DB) (Bom) AIR 1939 
Nag 226 (227) = 40 Cri L Jom 638 « 
^52 Sau 67 =s 5 Sau LR 56 » 
1952 Cri L Jour 1084 (DB).] 

(27) Where before the complaint is re- 
peated to a Magistrate, police have already 
^un<*ed a prosecution under Section 182 
Pen^ Code, tibe prosecution need not 
quashed merely because the complaint is 
afterwards repeated to the Court and an 
offence under Section 211, is thereby com¬ 
mitted. ADR 1943 Lah 31 (33) = 44 Si 
L Jour 305 (D^ •• AIR 1950 Hvd 2*5 
(2S) = ELR hesb Hyd 842 = MS ^ 

Lu Jour 215 a 

(M) Where a complaint la made to the 
Cour^ clause (b) applies althou^ the com- 
pla^ is s^sequentiy investigated bv the 
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Section 195 —' Note 8 {contdJ 
under Section 211, Penal Code, should 
not be passed without disposing of the 
complaint in accordance with law. AIR 

1937 Sind 209 (210, 211) = 38 Cri L Jour 
951 (DB) (1912) 13 Cri L Jour 482 
(483) = ILR 40 Cal 41 (DB) AIR 
1926 Bom 284 (285, 286) = 27 Cri L 
Jour 740 (DB) AIR 1919 Pat 495 (495) 
= 20 Cri L Jour 390 (DB). 

(30) Where a Magistrate dismissed tiio 
complaint without examining the com> 
plainant and then ordered his prosecution 
for making a false complaint, it was held 
that the order for prosecution was illegal. 
AIR 1934 Bom 321 (321) = 25 Cri L Jour 
960 (DB) ILR (1882) 8 Cal 435 (438) 
(DB) (1911) 12 Cri L Jour 539 (541) = 
1912 Pun Re (Cr) No. 2 AIR 1924 
Nag 115 (115) = 24 Cri L Jour 959 •• 
AIR 1926 Pat 400 (400) = 27 Cri L Jour 
704 (DB). 

(31) The Court should not dismiss com¬ 
plaint merely on basis of police-report of 
investigation without mving complainant 
an opportunity to siibstantiate his com¬ 
plaint. (1901) 5 Cal WN 106 (107, 108) 

AIR 1920 All 125 (125) = 21 Cri L 
Jour 410 (1887) 10 Mad 232 (235, 236) 

(FB) AIR 1927 Pat 402 (403) = 28 
Cri L Jour 639 AIR 1927 Cal 175 
(170) 28 Cri L Jour 152 (DB). 

(32) Court is not bo^md to examine all 
witnesses of complainant; it is competent to 
dismiss complaint under Section 203. AIR 
1930 Cal 515 (518) = 31 Cri L Jour 1055 
(DB) AIR 1915 Mad 229 (230, 233) = 
15 Cri L Jour 271 (DB) AIR 1919 Pat 
530 (531) = 20 Cri L Jour 389. 

(33) Where a petition containing allega¬ 
tions against a Subordinate Judge is sent 
to the Governor through the District Court 
and the District Judge, in view of the 
petition being addressed to the Governor, 
only deals with it as an administrative mat¬ 
ter, the allegation, if it is false, does not 
constitute an offence committed in or in 
relation to a proceeding in a Court ABR 

1938 Pat 83 (89) = 39 Cri L Jour 814 
(DB). 

9. Prosecution for giving or fabricating 
tolse evidence. — (1) Application to Court 
for prosecution of a person for giving false 
evidence In such Coint based on fact tibat 
statement made in Court is contradicted by 
a letter written by the person’s pleader, 
Court is entitled to call for the letter to 
see whether it contradicts the statement 
made in the Court. AIR 1938 Cal 677 
(679) = 40 Cri L Jour 450. (Observations 
of Courts Trotter, J., in AIR 1923 Mad 
130 = 24 Cri L Jour 340 (FB), Dissented 
from.) 

(2) For die applicability of this section 
to the offence of fabricating false evidence, 
it is necessary that the eviaence must have 
been fabricated for Ae purpose of a proceed¬ 


X 

25 


ing in Court AIR 1938 Cal 677 (680) = 
40 Cri L Jour 450. 

(3) Eroert examined in sessions trial — 
His mWfen tiflls challenged —> Expert filing 
diploma in Court as asked bv Court — 
Held, conduct of expert did not come 
within Sections 465/471, Penal Code but 
within Sections 193/196, Penal Code — 
Complaint in writing by Court was neces¬ 
sary for his prosecution. AIR 1966 SC 
523 (529) = 1966 Cri LT 459 = (1966) 1 
SCR 493. (Decision of Allahabad High 
Court in Cri. Revn. No. 260 of 1963, D/- 
12-2-1965, Reversed.) 

(4) E purchasing certain Bhumidari 
lands. After purchase by E, H, in conspi¬ 
racy with M. Ahlmad of Court of Tahsil- 
dar, getting false entry to be made so that 
his application filed on a later date may 
be taken to have been filed earlier. E’s 
private complaint against H and M is in¬ 
competent AUeged offence committed by 
M being one clearly in or in relation to a 
proceeding in Court falls under Sec. 193, 
Penal Code and in view of Section 195 (1) 

such a case could be instituted only 
y the Court in which or in relation to 
which the offence was committed. Affl 
1968 SC 19 (21) = 1968 Cri LJ 86 =* 
(1967) 2 SCR 828. 

(5) False entries in the khasra cannot 
be said to be in or in relation to Court 
and does not fall under Section 193 but 
falls under Section 218, L F. C. and hence 
there can be a private complaint in res¬ 
pect of sucli an offence. (1968) 1 Andb 
WR 1 (1) = ILR (1969) An^ Pra 736. 

(6) Section 479-A (6), prohibits the tak¬ 
ing of proceedings under Sections 476 to 
479, in those cases only \riiere a person is 
to be prosecuted for ^ving or fabricating 
false evidence and not in other cases men¬ 
tioned in Section 195. ILR (1962) 2 PunJ 
604 (507). 

(7) Offence under Section 193, Penal 
Code — Lodging of complaint likely to 
cause inconvenience and harassment to 
respectable counsel — Party thoroughly ex¬ 
posed —*• Purpose of punishment partly 
served — Held, it was not a fit case for 
filing complaint. AIR 1968 All 65 (66) = 
1968 CM LJ 225 = 1967 All LJ 690. 

10. Offences under dause (b) —* Wb^ 
ther the offender should be a party to tite 
proceeding in Court. —. (1) ftovided ttie 
offence is committed in, or in relation to, 
a proceeding in Court, dause (b) will ap¬ 
ply althou^ the offender is not himself a 
party to \he proceeding. AIR 1944 Sind 
ISO (133) = 46 Cri L Jour 97 (DB) •• 
AIR 1941 Mad 576 (576) = 42 Cri L 
Jour 800 •• AIR 1938 Cal 077 (680) = 
40 Cri L Jour 450 •• AIR 1936 Rang 300 
(372) = 37 Cri L Jour 1008. 

(See also AIR 1948 Mad 471 (472) » 
49 Oi L Jour 713.] 

(2) Complaint of Court Is necessary for 
prosecution of a person who is alleg^ to 
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SoctZoo 195 ote 10 (contd.) 
have caused or iostigated the fillog of a 
false complaint in Court, AIR 1925 Rang 
821 (821) = 27 Cri L Jour 4 (FB) 
(1912) 13 Cri L Jour 527 (528> (DB) 
(Bom) •• AIR 1930 Cal 071 (672) ‘ == 31 
Cri L Jour 1145 (DB) AIR 1916 Pat 
103 (104) = 18 Cri L Jour 554 (DB). 

[Sea however (1898) 2 Cal WN cliv 
(cliv).] 

^(3) S^tion 195 (1) (b) cannot apply 
when the presiding officer of a Court itseUF 
Is alleged to have committed the offences^ 
for it would bo absurd to require that he 
caxmot be prosecuted except on a com- 

g laint made by himself. AIR 1959 All 
12 (512) = 1959 Cri L Jour 937. 

IL Offences committed by a party to a 
moceeding in respect of a document pro¬ 
duced oe ^ven in evidence — Sub-seo- 
tion (1) Clause (c). — (1) llie emphasis in 
clause (c) appears to be in regard to pro- 
86ci^on of offences relating to documents 
produced in Court or given in evidence in 
^urt. Therefore sanction for prosecuting 
a oaity to a proceeding for an offence 
under Section 471, I. P. C. is not neces* 
saiy. (1968) 0 Guj LR 1 (24) = ILR 
1967 Gui 1091 AIR 1969 Guj 195 
(197, 198) = 1969 Cri LJ 902 = 10 Gui 
LR 646. 

(2) Document alleged to be forged pro¬ 
duced in Court, but offender not a party 
to proceeding In Court Section 195 does 
not apply. AIR 1917 All 354 (354) = 18 
Cri L Jour 663. 

(3) Section 195 (1) (c) only applies to 
offences committed in or in relation to a 
proceeding in Court AIR 1931 All 443 
{447} = 82 Cri L Jour 1105 (SB). 

[But see 1937 Mad WN 887 (888).] 

(4) The <danse does not require that tiie 
offence should have been committed by 
&e party with die intention of document 
being produced in the said proceeding AIR 
1053 Him Pka 117 (118) = 1953 Cri L 
Jour 1683. 

(5) It fa only the original forged 

document fa prodnced in Court that a 
ocnnplaint by the Court fa remdredL Where, 
however, what fa produced brfore fee 
Court fa not the forged document itself. 
Section 195 (1) (c) will not apply on its 
lerms. 1963 (2) CU LJ 698 (700) = 

aO03) 8 SCR 870. 

(6) Bar under —^ Opiates even if for¬ 
gery fa committed subsequent to initiatloD 
m proceedings m AU S. 195 (1) (c) 
UQTs down fa that if a forged document fa 

---J _J^ .-,- 




to any proceeding in any Court, die bar 
laid down in dint section fa attracted. 

(191) « 1969 Gr LJ 
R (HG) 637. 


AIR 1966 An 189 
460 s 1969 An WR 


party to any pr ooee dte g 
— (1) Where any of (he 


»f«ki 
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apply and the complaint of the Court fa 
not necessary for taxing cognizance of die 
offence. AIR 1945 Pat 362 (363) — ILR 
24 Pat 174 = 47 Cri L Jour 183 (DB) 
AIR 1937 Bom 14 (14) = 38 Cri L 
Tour 149 (DB) AIR 1036 Rang 369 
,372, 373) = 37 Cri L Jour 1008 AIR 
1915 Mad 1033 (1033) = 16 <>i L Jour 
797 (DB) ** AIR 1960 Pat 310 (810, 311) 
= 1960 Cri LJ 977. 

(2) Section 195 does not apply where 

the offence is committed by a witness, or 
the pleader of the party, or by a receiver 
appointed by die Court, or by the presid¬ 
ing officer of the Court AIR 1917 Lab 
833 (334) = 18 Cri L Jonr 544 AIR 
1929 Cal 539 (541) «= 81 Cri L Joui 504 
(DB) AIR 1921 Sind 48 (49) == 23 Oi 

L Jour 31 (DB) AIR 1945 Pat 862 
(363, 366) = ILR 24 Pat 174 = 47 Cri 
L Jour 183 (DB) 1960 All Cri R 170 
(183) = 1966 AU LJ 838 (Pleader) 

ILR (1963) 13 Raj 928 = 1963 Raj LW 
416 (419, 420) (1961) 85 Cal WN 600 

(604, 600) = ILR (1961) 1 Cal 807. 

(3) Where the offender is not a party 
to the proceeding but abets the commis¬ 
sion of the offence by Ae party, no com¬ 
plaint of die Court is necessary. AIR 
1928 Lab 787 (791) ^ SO Cri L Jour 485 
(DB) AIR 1947 Sind 129 (ISO) = 48 

290 (DB) •• AIR 1934 Mad 
310 (317) = 35 Cri L Jour 780 (DB) 

^ 1947 AU 173 (174) = ELR (1947) All 

lii ^ (Scribe.) 

AIR 1965 Guj 70 (81) = 1965 (1) Cri LT 
428 = (1964) 5 Guj LR 229 (DB)' ^ 

[^t see AIR 1937 Sind 193 (195) = 
88 Cri L Tour 1002 (DB) AIR 1965 
Guj 70 (81) « 1965 (1) Cri LJ 428 - 
(1964) 5 Guj LR 229 (DB). 

(4) Offence mentioned in clause (c) com- 
^tted by several persons but only one of 
uem is a party to the proceeding in 
CourtComplaint of Court not necessary 

offiCT offenders. AIR 1949 All 892 

_ [But see AIR 1965 Guf 70 ^81) — 
(1965 (1) Cri LJ 428 = (19W) 5 Gui LR 

•' W0O Nag ij 570 
(I960) 62 Bom LR 527 =s ILR (IQfin) 
Bom 888 (FB) (1910) 11 ^ T T Rfli 
(369, 870) (B^) ODB):] ^ ® 

iiL (c) wmmitt^ by person not oartv tn 

Presi(S^offi- 

to District Magistrate ^ District 


cer 


>gDizan4 


tod by a peeson fa not a party 
IKOoaedfag In GdnrL the •ecllan doe 


ice 

1008 Ker LT 

(6; Coiiq)iaittt under thia ^ 

wMi rrfarenoe to 
am mke cogalzm^co of 
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with regard to other persons wo may be 
involved in the offence, AIR 1936 Pat 
346 (347) = 37 Cri L Jour 893 (DB) 

AIR 1940 Sind 209 (212) = 42 Cri L 
Jour 141 (DB) AIR 1936 Cal 147 (149) 
= 37 Cri L Jour 521 (DB). 

(7) The proper test to be applied for 

the purpose of determining the applicabi. 
lily of the clause is to see whether the 
offender is or has been a party to a pro¬ 
ceeding in any Court not on the date of 
the commission of the offence but on the 
date when the Criminal Court is invited 
to take cognizance of the offence. AIR 
1918 Cal 792 (793) = 18 Cri L Jour 522 
(DB) AIR 1953 Him Pra 117 (119) = 
1953 Cri L Jour 1683 (1910) 11 Cri 

L Tour 280 (280) (DB) (Cal) AIR 1925 
Lah 266 (266) = 26 Cri L Jour 537 
AIR 1930 Mad 869 (870) = 32 Cri L 
Jour 219 1962 (1) Cri LJ 340 (342) 

(Ker) = 1961 Ker LT 778. 

[But see AIR 1937 All 714 (716) = 89 
Cri L Jour 38 (DB) AIR 1931 All 443 
(447) = 32 Cri L Jour 1105 (SB) AIR 
1916 Cal 711 (712) = 16 Cri L Jour 617 
(DB). (4 Bom LR 268, FoUowed.) 

(1912) 13 Cri L Jour 863 (864) = BLR 
34 All 654.] 

(8) The proceeding in which the forged 
document has been produced or given in 
evidence must be pending at the time 
when the Criminal Court is asked to take 
cognizance of the offence. AIR 1937 Bono 
14 ( 14 ) = 38 Cri L Jour 149 (DB). 

[But see AIR 1957 Madh-B 12 (13) = 
1957 Cri L Jour 66 AIR 1953 Him 
Pra 117 (119, 120) = 1953 Cri L Jour 

1683.] ^ _ 

(9) A complaint of the Court is not 
necessary where the offence has been com¬ 
mitted subsequent to the termination of 
the proceedings in Coxirt in which the of¬ 
fender has been a party. 1940 Mad WN 
865 (867) AIR 1932 Mad 290 (291) = 
33 Cri L Jour 788 AIR 1930 Cal 278 
(280) = 31 Cri L Jour 1205 (DB). 

(10) Where a document which is in the 
custody of the Court is alleged to be forg¬ 
ed after the termination or the proceed¬ 
ings in which it was filed, a complaint can 
neither be made nor is necessary. AIR 
1932 Mad 290 (291) = 33 Cri L Jour 
788. 

(11) A complainant in a criminal case is 
a party to the proceeding in Court, a 
complaint of the Court disposing of the 
case is necessary for prosecuting him for 
the offence of forgery under Section 467, 
Penal Code. AIR 1928 All 80 (32, S3) = 
26 Cri L Jour 1485, 

(12) A claimant, \i4io files a claim in in¬ 
solvency before the OflBdal Assignee, is a 
party to the insolvency proceedb^, and 
the complaint of the Insolvency Court is 
necessary for taking cognizance of any of 
the offences r e f erred to in the section. AIR 
1920 Mad 218 (219) = 20 CW L Jour 193 


AIR 1914 Mad 474 (477) = 13 Cri L 
Jour 241. 

(13) A third person who lays claim to 
the subject-matter involved in the crimi¬ 
nal proceedings started on a complaint is 
a party to the proceedings. AIR 1952 Hyd 
7 (9) = ELR a951 Hyd 778 = 1952 Cri 
i. Jour 215 (DB). 

(14) The guardian or next friend of a 
party to a proceeding is not himself a 
party to such proceeding. AIR 1944 Mad 
528 (528) = 46 Cri L Jour 161 AIR 
1937 Bom 14 (14) = 38 Cri L Jour 149 
(DB). 

(15) Where a criminal case was launched 
at the instance of one R on behalf of 
other persons but it was R alone who had 
taken an active part in die criminal case 
and had filed a forged document and the 
other persons did not even come to depose 
in the case, it was held that a complaint 
filed against all those persons except R was 
not warranted. AIR 1954 Pat 287 (288) 
= 1954 Cri L Tour 803. 

(16) The word ‘pariy if it is to have 
any effect as regards criminal cases can¬ 
not be given the strict meaning appropriate 
in ordinary civil cases. ELR (1951 1 Cal 
243 (247). 

13. “In respect of a document produced 
or given in evidence in such proceeding.”— 

(1) When a document is produced in a 
Court or is given in evidence, it is for that 
Court to decide whether it is genuine or 
forged. AIR 1966 All 124 (127) = 1968 
Cri LJ 244 = 1965 All WR (HC) 82. 
(Overruled on another point in 1970 All 
Cr R 45.) 

(2) Document in respect of ^ilch offence 
Is committed not produced or given in evi¬ 
dence in a proceeding in Court — Cl. (c) 
does not ap^y. AJDR 1920 Lah 89 (90) = 
21 Cri L Jour 7. 

(3) The word "or'' between the words 
‘produced” and “given in evidence” in 
the section shows ffiat the two tihings are 
disjunctive. AIR 1942 Sind 62 (64) = 
43 Cri L Jour 612 (DB) AIR 1953 Him 
Pra 117 (119) = 1953 Cri L Jour 1683 
AIR 1929 Pat 60 (63) = 30 Cri L Jour 
236. 

(4) "Produced” means produced for the 
purpose of being tendered in evidence or 
for some other purpose. (1907) 6 ^ L 
Jour 78 (79) (DB) O^om) •• (1912) 13 Cri 
L Jour 6 (7) (DB) (Cal). 

(5) Where a document is handed over 
to the Judge by the party but the Judge 
returns it without taking it on the file, or 
rejects it as being inadmissible in evi¬ 
dence the document is produced within 
ihe meaning of the sectioiL AIR 1925 
Bom 467 (468) = 27 Cri L Jour 251 (DB) 
•• 1888 Rat 242 (242) (DB). 

(6) Document sent tor firom file ot an¬ 

other Court and used by pleader m argu¬ 
ments and r ef erred to in judgment 
Clause (c) applies. AIR 1918 792 

(793) s 18 Qri L Jour 522 (DB). 
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Section 195 — Note 13 (coutd.) 

(7) For fulfilling the requirements of the 
section it is not necessary that the docu. 
ment should be considered or acted upon 
by the Court (1902) 29 Cal 887 (888, 
889) (DB) AIR 1929 Cal 203 (204) = 
SO Cri L Jour 656 (DB) (1907) 6 Cri 
L Tour 831 (332) (DB) (Mad) AIR 1914 
Lab 253 (253) == 15 Cri L Jour 358 
(DB). 

(8) Where a forged document is used in 
an enquiry by a police-ofiBcer under Sec¬ 
tion 202 of the Code, the production of 
tile document has been held to be in, or 
in relation to the proceedings of the Magis¬ 
trate who has directed the enquiry. AIR 
1934 Pat 156 (158) = 35 Cri L Jour 1309. 

(9) Document allied to be forged sim¬ 
ply mentioned in affidavit as to documents 
but not actually put into Court — Cl. (c) 
does not apply, notwithstanding that the 
document has been inspected by opposite 
party and has even been filed in the court- 
translator's office for translation in accord¬ 
ance with rules. AIR 1923 Mad 136 (137) 
= 24 Cri L Jour 340 (FB) (1966) 2 
Andh WR 89 (91) = 1966 Mad LJ (Cr) 
554. 

(10) Although a document has not been 
actually produced in Court because of its 
custody with the Registrar, but is relied 
upon in the list of documents filed by the 
party, and the Court has also called for 
its production from the Registrar, cl. (c) 
applies to the case. AIR 1917 Nag 198 
(199) = 18 Cri L Jour 1001. 

(11) Where the accused, a managing 
<^ector of the Bank, produced before the 
liquidator as good assets of bank certain 
promissory notes which were alleged to be 
forged, it was held that the alleged user 
by the accused of forged documents must 
be taken to have been made in a judicial 
proceeding namely the liquidation proceed¬ 
ings and the fact that the accused did not 
personally make over the pronotes into 
the hands of the Court was immateriaL 
DLR (1951) 1 Cal 243 (245, 246). 

(12) Certified copy of forged document 
on record of High Court with knowledge 
that it was a copy of a forged document 
filed In lower Coi^ for purpose of calling 
original from Hi^ Court — Petition call- 
ii^ for original not disposed of —^ Accus¬ 
ed held could not be said to have pro¬ 
duced document or used It in evidence 
within Section 195 (1) (c). AIR 1950 Pat 
354 (359) = 1956 Qri L Tour 1091 fDB). 


Jour 1091 (DB). 


(13) The production contemplated is fiiat 
of fire orighial and not of a copy of die 
document. AIR 1925 Oudh 413 (414) = 
20 Cri L Jour 929 •• (190^ 2 Cri L Jour 
053 (654, 655) = 8 Oudh Cas 313 •• 

AIR 1950 PC 31 (32) = 77 Ind App 7 = 
51 Cri L Jour 651 •• AIR 1951 Mys 117 
ai8) s 62 Cri L Jour 1506. 

[See also AIR 1956 Pat 854 (358) » 
1956 Gil L Tour 1001 AIR 1954 Nag 
95 « ak (1054) Nag 175 » IW 


Cri L Jour 425.) 

[But see AIR 1932 Sind 90 (91) = 33 
Cri L Jour 452 (DB).] 

(14) Clause (c) applies to documents 
produced in Court whether by the p<ar^ 
who is alleged to have committed the of¬ 
fence or by any one else. AIR 1925 Bom 
433 (434) = 27 Cri L Jour 69 (DB) 

AIR 1953 Him Pra 117 (120) = 1953 Cri 
L Jour 1683 AIR 1942 Sind 62 (64) 
= 43 Cri L Jour 612 (DB) (1963) 2 
Cri LJ 355 (357, 359) = (1963) 1 Mad LJ 
421. 

[See however AIR 1920 Pat 147 (148, 
149) = 21 Cri L Jour 272 (DB).j 

(15) Where the criminal Court has taken 
cognizance of an offence, e.g., forgery, the 
production of the document (alleged to be 
foraed) subsequent thereto in a Civil Court 
will not make the section applicable so as 
to necessitate a complaint of the Civil 
Court AIR 1937 Lab 238 (239) = 88 
Oi L Jour 581 AIR 1929 Cal 633 
(634) = 31 Cri L Jour 125 (DB). 

H6) Where the document is produced 
before the committing Magistrate by the 
accused in a prosecution relating to the 
document under Section 218, Penal Code, 
the complaint of the Magistrate is not ne¬ 
cessary for trying the accused in the Court 
of Session on a charge of forgery under 
Section 465, Penal Code, in respect of the 
same document AIR 1932 Bom 645 
(546, 549) = 84 Cri L Jour 357 (DB). 

(17) Where die Magistrate has t^en 
co gnizan ce of the offences of cheating and 
criminal misappropriation, he is also en¬ 
titled to teke cognizance of the offence of 
forgery which is alleged to be part of the 
same transaction and which came to light 
during ^e proceedings before him, al¬ 
though the forgery is in respect of a docu¬ 
ment given in evidence in such proceed¬ 
ings. AIR 1939 Sind 222 (224) = 40 Cri 
L Jour 818 (DB). 

(18) Where a document alleged to be 
forged is not produced by a party in the 
civil filed on the basis of such docu¬ 
ment because the suit has been withdrawn, 
the subsequent production of the docu¬ 
ment as per order of the Court in a pro¬ 
ceeding started after the disposal of the 
suit on an application for ordering a pro- 
secution cannot be regarded as produced 
within the meaning of the section AIR 
^3^ad 136 (137. 140) = 24 CM'l jS 

(19) mere the proceedings are pend- 
tog, and a document alleged to be forged 
Is produced in the proceedings though 
o^y as an ^exure to a report by a gu^. 
dian, the clause applies. AIR 1927 Nao 
184 (1^, 189) = 28 Cri L^ur sS. 

defendant 

In ^t for b^hig filed — Plaintift re- 
inoying doCTm^t from record before It Is 
actualfy eAibit^ and insertoig another 
document forged by him in Its place —» 
Document Is ^produced". 1903 rv r r 
658 (669. 560) « a968) 4 ^ ^ S?. 
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14. “Of any offence described in S. 463** 
— Clause (c). — (1) Clause (c) will apply 
to r-n offence under Sections 465, 466, 467 
and 468 of the Penal Code as they are all 
offences descril')ed in Section 463. AIR 
1925 Lah 266 (266) = 20 Cri L Jour 537 

AIR 1925 Nag 337 (338) = 26 Cri L 
lour 1115 AIR 1926 Oudh 485 (486) 
= 27 Cri L Jour 969 (1912) 13 

Cri L Jour 35 (36, 37) = 36 Mad 387 
(DB). (S. 468.) AIR 1933 Cal 481 

(481) = 34 Cri L Jour 526 (DB) ELR 
1968 Cut 542 (544) = 34 Cut LT 842. 

(2) Clause (c) does not apply to an of¬ 
fence under Section 474. AIR 1923 Mad 
136 (140) = 24 Cri L Jour 340 (FB) •• 
AIR 1954 Nag 95 (96) = 1954 Cri L 
Jour 25 AIR 1915 Cal 596 (596) (DB). 

(3) The bar of Section 195 (1) (c), Cr. 
P. Code applies only to cases where the 
offence was committed by a person \riio 
was a party to the proceedings in any 
Court in which the document was pro¬ 
duced and the proceedings were pending 
in Court at the time when the document 
was forged. 1970 All Cri R 45 == 1970 
All LJ 206 = 1970 All WR (HO 61. 
(AIR 1966 AU 124, Overruled^ 

[See however AIR 1927 Mad 1060 
(1060) = 28 Cri L Jour 225.] , 

15. Who can make a complaint under 

clauses (b) and (c)» — (1) It is only the 
Court in or in relation to whose proceed- 
ings the offence Is committed, or the Court 
to which such Court is subordinate within 
the meaning of sub-section (3) that is com¬ 
petent to make a complaint in respect of 
die offences mentioned in clauses (b) and 
(c). AIR 1920 Sind 49 (49) = 21 Cri L 
Jour 787 AIR 1959 Mys 158 (162) = 
1959 Cri L Jour 740 AIR 1956 Cd 63 
(63) = 1956 Cri L Jour 898 (DB) 
1878) 2 Bom 653 (653) (DB) 1967 All 
420 (422) = 1967 Cri LJ 1121 = 1960 AU 
^ (HC) 789 1962 (1) Cri LJ 627 


(628, 629 


1961 AU Cri R 135. 


(2) A private Individual cannot after 
amendment in 1923 apply for die cour^ 
sanction to die prosecution of a ^ 

respect of die offices mentioned in S. 195 
(1) (c) and a prosecution can be launc^d 
only if die concerned court comes to me 
conclusion that it is necess^. 19M M 

LW 410 (419) AIR 1966 AU 124 
= 1960 Cri LJ 244 = 1965 AU Vm 
82 (Ovemded on anodic point in 1970 

AU Cr R 45.) v - 

(3) District Magistrate cannrt make a 

complaint in reject of ^ 
mitted before a class Magistoto AIR 

1934 Oudh 344 (346) = 85 Cri L Jour 
624- 

(4) Same officer functioning in two dff- 
ferent capacities, as for faistance, a 

rict Judge also exercising powers ot a 

District Registrar. Di^ct Ju^e 

in his capacity as Judge, make a coj^ 
plaint in zesp^ of an offence committed 


before him in his capacity as Registrar* 
AIR 1923 AU 175 (17^ = 24 Cri L Jour 
747 AIR 1918 All 329 (329) = 19 CM 
L Jour 201. 

[See however (1901) 23 All 249 (251).] 

(5) Presiding officer of a Court aUeg^ 
to have committed an offence falling under 
cl. (b) or cl. (c) in or in relation to a 
proceeding in his Court —^ Complaint in 
writing of the Court to \riiich his Court is 
subordinate would be necessary for taking 
cognizance of the offence. AIR 1938 Pat 
83 (86) = 39 Cri L Jour 314 (DB). 

(6) Where offence is committ^ before 
a Deputy Magistrate v(ho has been ap¬ 
pointed as Commissioner by the Court 
Session, it is die latter Court that is com¬ 
petent to complain. (1907) 6 Cri L Jour 
160 (161) (DB) (Cal). 

(7) Application to Consolidation Officer 
to proceed against accused under Sec. 195 
(1) (c) in respect of an action punishable 
imder Section 471, L P. C. — Application 
is not a complaint and the applicant is not 
complainant within meaning of Sec. 417 
(3), Cr. P. C. — Consolidation Officer 
moving the Magistrate to take action 

It is Consolidation Officer who is the com¬ 
plainant and his complaint to Magistrate 
under Section 195 (1) (c) Is the com¬ 
plaint. AIR 1962 AU 6 (7. 8) = 1962 (1) 
Cri LJ 1 = 1961 AU LJ 557 (DB). 

(8) In respect of an offence committed 
before an Official Assignee, the Insolvency 
Court should make the complaint. AIR 
1914 Mad 474 (476) = 13 Cri L Jour 
241 AIR 1920 Mad 218 (219) =» £0 
Cri L Jour 193. 

Also see Note 12. 

(9) A successor in office is competent to 
m^e a conmlaint in respect of die offence 
committed b^ore his predecessor. AIR 
1940 Lah 292 (297) » 41 Cri L Jour 843 
(DB) AIR 1957 Mad 442 (445) = 1957 
Cri L Jour 705 •• AIR 1914 AU 537 (538) 
= 16 Cri L Jour 97 (DB) •• AIR 1924 
AU 770 (771) =s 25 Cri L Jour 1277 •• 
(1910) 11 Cri L Jour 407 (410) ~ 87 Cal 
642 (SB). (OveiTuUng 5 CM L Jour 698 
(FB), ILR 35 Cal 114 and 4 Cri L Jour 
209. ••AIR 1960 Pat 206 (208, 209) = 
1960 Cri LJ 631 (2) = 1060 BLJR 153 
(DB). 

(10) Successor can continue proceeding 
for making a complaint under Section 476 
started by predecessor. (1910) 11 Cri L 
Jour 438 (439) (AU) •• AIR 1922 Lah 
479 (480) = 23 Cri L Jour 451 •• AIR 
1919 Mad 896 (897) = 20 Cri L Jour 
172. 

JBut see (1911) 12 Cri L Jour 68 (69) 
(DB) (Lah).] 

(11) The presiding Judge cannot after 
he ceases to hold office, mue a complaint. 
AIR 1927 Pat 827 (328) = 28 Cri L Jour 
043 •• AIR 1924 All 770 (771) = 25 
Cri L Jour 1277. 

[See however AIR 1917 AU 214 (215) 
« 18 Cri L Jour 308 (DB) •• AIR 1920 
AU 1Z7 (179) « 21 Cri L Jour 740.J 
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(12) Where the Court before vdilch fee 
offence was committed was abolished but 
reinstated wife modifications in fee teiil* 
torial turlsdiction two years later, it was 
held that feere was no such continuity as 
to make fee Court reinstated fee same as 
fee one feat ceased to exist AIR 1910 
Mad 1007 (1007) = 16 Cri L Jour 787 
(DB) ““(1081) 2 Cri LJ 139 (145) (Orissa). 

(13) No siroerior Court by an order 
of transfer oi fee case to another Court 
confer jurisdiction upon the transferee 
Court to file a complaint AIR 1960 Pat 
206 (209) = 1960 Cri LJ 631 (2) = 1960 
BLJR 153 (DB). 

(14) Offence of penury committed before 
Sessions Judge of Anmedabad Portion 
of territory subject to his nuisdiction trans¬ 
ferred^ to newly constituted Sessions Judge 
of Eaira — Judge of Kaira had no power 
to m^e a complaint regarding offence 
committed before Judge of Anmedabafe 
AIR 1927 Bom 47 (43) = 28 Cri L Jour 
49 (DB). 

(15) Where fee perjury was alleged to 
be committed before a first class Magis¬ 
trate and pending proceedings for prosecu¬ 
tion of fee offender under Section 476 he 
was transferred and was succeeded by a 
Magistrate with second class powers. It 
was held feat fee District Ma^trate was 
competent to make the complaint. AIR 
1918 Bom 244 (245) = 19 Cri L Jour 832 
(DB). 

(16) Court of District Judge of Mahasu 
superseded fee Court of District Judge of 
Koti as fee effect of paragraph 15 cu fee 
Himachal Pradesh (Courts) Order, 1948. 
Former Co\ut was therefore competent to 
file a complaint for an <^enc8 or forgery 
committed in fee latter Court. AIR 1953 
Him Pra 38 (40) = 1953 Cri L Jour 594. 

(170 Hi^ Court in exercise of its revi- 
sional jurisdiction calling for proceedings 
in lower Court. Hi^ Court can make a 
complaint in respect of an offence com¬ 
mitted in relation to such proceedings al« 
feough fee latter Court may not be sub¬ 
ordinate, within fee meaning of sub-seo- 
tion (3). AIR 1937 Sind 193 (195) = 88 
Cri L Jour 1002 (DB). 

(18) Where an offence is committed in 


plaint made by fee Deputy RegistTar is 
valid. AIR 1940 Nag 410 (411) = 41 
Cri L Jour 697. 

[See also AIR 1058 All 70S (704) = 
1958 Cri L Jour 1257.] 

(10 ) One Judge of fee Hi^ Court is 
competent to make a complaint wife 
reond to an offence oommittea before an¬ 
other Judge of fee High Court AIR 1937 
Mad 716 (717) = 38 Cri L Jour 871 
ODB) •• AIR 1925 Bern 436 (438) » 26 
GU L Jour 1189 


(20) A Sessions Judge Is competent t0 
make a complaint in respect of an (^ence 
committed before fee Additional Sessions 
Judge. AIR 1931 Cal 100 (191, 192) = 
82 Cri L Jour 842 (DB), 

[See however AIR 1943 Cal 103 (104) 
«= 44 Cri L Tour 332 (DB).] 

(21) Sarpancxi of a Panchayat Court can¬ 
not make a complaint under this section 
when he has not been a member of the 
Bench fof the Panchayat Court) before 
which fee offence was committed AIR 
1936 Nag 275 (276) = 88 Cri L Jour 
880. 

(22) Complaint made by Panchayat! 
Adalat but signed by saipanch who was 
not a member of fee particular Bench. 
Held feat he could do so as the r^re- 
sentative of fee adalat and fee complaint 
was competent. AIR 1952 All 800 (308) 
= 1952 Cri L Jour 621. 

(23) Where a case is transferred for 
posal from one Court to another, it is the 
transferee Court that tries and disposes 
of fee case feat is competent to complain 
for an offence committed in relation to the 
proceedings in feat Court AIR 1926 Cal 
788 (789) = 27 Cri L Jour 648 (DB) •• 
AIR 1930 Mad 192 (192) = 31 Cri L Tour 
986 ““ AIR 1926 Sind 215 (216) = 27 
Cri L Jour 780 (DB) AIR 1931 Oudh 
417 (418) = 33 Cri L Jour 160. 

[See however AIR 1940 Lah 292 (297) 
= 41 Cri L Jour 843 (DB).I 

(24) Where an attempt to fabricate false 
evidence is made in a proceeding pending 
before fee Magistrate at G but the case is 
transferred to me Magistrate at S who tries 
and disposes of the case. It is fee latter 
feat should make fee complaint although 
the offence was not actually committed be¬ 
fore him. AIR 1934 Bom 185 (180) = 85 
Cri L Jour 848 (DB). 

[But see AIR 1954 All 384 (384) =s 1954 
Cri L Jour 804 *“ AIR 1922 All 233 (2S4) 

= 23 Cri L Jour 603 (DB).] 

(25) District Magistrate wifedraws a case 
to his file and disposes of it himself. Com¬ 
plaint for an offence committed in relation 
to pToceedinra in feat case should be filed 
by him and not by the Magistrate who 
ongmalJy took cognizance of the case. AIR 
1^29 Cal 724 (726) = 81 Cri L Jour ^ 

(20) Plaintiff first instituted a suit in 
Court A and obtained a decree only for a 
portion claimed, and subsequently filed a 
fresh ^t in Court B and obtained an ex 
pa^ de^ fraudulently in respect of fee 
portiOT disallowed by Court A. Court B 
should j^plate for an offence under Seo- 

210. Pm^ Code. AIR 1925 Lah 524 
(525) = 26 Cri L Jour 1588. 


disposed of by Mun^, c 
Judge on appeal. Suborc 
was oompeteot to coznplai] 
xeapecting fee sale 
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Section 195 — Note 15 (ctmtd.) 
tion 206, Penal Code, as the offence was 
in relation to proceedings in his Court 
(1904) 1 Cri L Jour 706 (708) (All). 

(28) Case transferred to anotner Magis* 
trate for enquiry and report. Enquiring 
Magistrate is competent to prefer a com- 

g laint with regard to offence commited in 
le course of enquiry. (1909) 9 Cri L Jour 
295 (296) (DB) (Cal). 

[But see AIR 1916 Cal 867 (869) = 17 
Cri L Jour 146 (DB) (1909) 10 Cri L 
Jour 424 (426) = ILR 32 All 30 (DB).] 

(29) Where a complaint is filed before 
a Magistrate who refers it to another Magi¬ 
strate for enquiry and report, the latter 
cannot prefer a complaint under Sec. 211, 
Penal Code, if he finds the complaint refer¬ 
red to him to be false. AIR 1916 Cal 867 
(869) = 17 Cri L Jour 146 (DB). 

(30) Settlement Officer is not a Revenue 
Court within the meaning of S. 4 (8) of 
U. P. Land Revenue Act and Court has no 
jmisdiction to draw up proceedings for of¬ 
fence under Section 228, Penal Code. AIR 
1967 All 88 (90) = 1967 Cri LJ 151 (2) 
= 1967 All WR (HC) 148. 

(31) Sections 195, 476, 479-A and 439 
— Offence under Section 471, Penal Code, 
not covered by Section 479-A of Cr. P. C. 
— Procedure prescribed under Sec. 476 
Criminal P. C. not excluded — Magistrate 
can file complaint in respect of offence 
under Section 471, I. P. C. AIR 1965 Mad 
539 (540, 541) = 1965 (2) Cri LJ 783 = 
(1965) 2 Mad LJ 318. (AIR 1964 SC 725 
and (1964) 1 Cri LJ 489 (SC), FoU.) 

(32) Power of civil Court to make a com¬ 
plaint in resi>ect of offences — Power is 
exercisable only in respect of offences 
mentioned in Section 196 (1) (b) and (c) — 
Direction of the Additional Subordinate 
Judge to file a complaint in respect of 
offence imder Section 20 of Bihar Money 
Lenders Act was held without jurisdiction. 
AIR 1967 Pat 264 (265) = 1967 Cri LJ 
1045 = 1967 BLJR 451. 

16. "Court,” meaning of —^ Sub-section 

(2). — (1) Two tests should be applied in 
order to see whether a particular officer is 
a Court, and they are — (1) authority to 
take evidence on oath, and (2) authority to 
deal out justice, i e., to give a final deci¬ 
sion in the matter. AIR 1935 Mad 673 
(677) = 36 Cri L Jour 895 (DB) ILR 
(1912) 36 Mad 72 (86, 89) = 13 Cri L 
Jour 723 (DB) AIR 1943 Cal 574 (577) 
- 44 Cri L Jour 601 (DB) AIR 1940 
Cal 286 (289) = 41 Cri L Jour 662 (DB) 
AIR 1918 Cal 932 (933) = 19 Cri L 
Jour 315 (DB). 

[See however AIR 1925 AU 737 (740, 741) 
(DB) AIR 1931 Lah 662 (663) = 82 
Cri L Jour 1252.] 

[But see AIR 1954 Mad 822 (826) = 
1954 Cri L Jour 1283.] 

(2) It may be stated broadly that what 
distinguishes a Court from a quasi-judicial 
tribunal' is drat it is charged with a du^ 


to decide disputes in a judicial manner 
declare the rights of parties in a definitive 
judgment by giving the parties an oppor- 
tunily as a matter of right to be heard in 
support of their claim and to adduce evi¬ 
dence in proof of it When a question 
therefore arises as to whether an authority 
created by an Act is a Court as distinguish¬ 
ed from a quasi-judicial Tribunal, Mhat has 
to be decided is whether having regard to 
the provisions of the Act it possesses all 
the attributes of a Court AIR 1956 SC 
153 (157) = 1956 Cri L Jour 326. 

(3) The expression "Court'* is not restrict¬ 

ed to Courts, Civil, Revenue or Criminal, 
it includes other tribunals — The defini¬ 
tion of that word in Evidence Act and in 
Section 20 of I. P. C. does not apply to 
Criminal P. C. AIR 1969 SC 724 (728, 

729) = 1969 Cri LJ 1069 = (1969) 1 SCJ 
945. 

(4) A Registrar or a Sub-Registrar under 
the Registration Act has no power to make 
a complaint under the section in respect 
of the offences mentioned. AIR 1934 Mad 
316 (317) = 35 Cri L Jour 780 (DB) 

ILR (1893) 15 All 141 (143) AIR 1914 
Bom 202 (202) = 16 Cri L Jour 106 (DB) 

(1912) 13 Cri L Jour 845 (845) (DB) 
(Bom) (1909) 9 Cri L Jour 54 (55) = 
11 Oudh Cas 358 AIR 1924 Pat 128 
(130) = 26 Cri L Jour 1482 (DB). 

(5) The substitution of the word ‘includes’ 
for ‘means' by the 1923 amendment has 
widened the scope of the definition of 
Court by including Courts other than Civil, 
Criminal or Revenue Courts referred to in 
Section 476. AIR 1952 All 306 l307) = 
1952 Cri L Jour 621 •• AIR 1925 All 737 
(740) (DB) AIR 1940 CaJ 286 (290) = 
41 Cri L Jour 662 (DB) AIR 1940 Nag 
184 (184) = 41 Cri L Jour 376 (376) 

AIR 1931 Lah 662 (663) = 32 Cri L Jour 
1252 AIR 1963 SC 416 (421) = 1963 
(1) Cri LJ 330 = (1963) 2 SCR 850 
AIR 1963 All 395 (398) = 1963 (2) Cri 
LJ 118 = 1962 All LJ 921. 

(6) A complaint was made under this 
section by an Honorary Magistrate whose 
term of office had expired at the time of 
complaint though it had not expired when 
proceedings \mder Section 476 had been 
started before hina. Defect held was only 
an irregularity in the complaint curable 
under Section 537. AIR 1936 Pat 346 (349) 
= 37 Cri L Jour 893 (DB). 

(7) The foUowing have been held to be 
Courts wittnn the meaning of this section 
and Section 476: 

(a) Election Commissioner. AIR 1935 Mad 
673 (678, 679) = 36 Cri L Jour 895 
(DB) •• AIR 1953 Him Pra 117 (119) 
= 1953 Cri L Jour 1683. (Election 
Tribtmal: AIR 19^ East Punj 181 = 
ILR (1949) East Punj 606 (FB), Rel. 
on.) 

[See however AIR 1925 All 737 (740) 
(DB).I 
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(b) Income-tax Collector. AIR 1914 Bom 

138 (141) = 15 Cri L Jour 581 (FB) 
(Overruling 4 Grl L Jour 34 (Bom))., 
•• (1906) 3 Cri L Jour 128 (130) = 
1905 Pun Re (Cr) No. 44 (DB). 

(c) Divisional Officer hearing an appeal 

under the Income-tax Act. (1912) 13 
Cri L Jour 723 (730, 733) = ILR 
38 Mad 72 (DB). 

(d) Collector acting under Section 69 and 

Section 70, Bengal Tenancy Act, 
AIR 1918 Cal 927 (928) = 19 Cri 
L Jour 273 (DB) AIR 1921 Cal 
260 (260) (DB). 

(e) Sub-Divisional Officer acting under 

Section 58, Bengal Tenancy Act 
(1913) 14 Cri L Jour 139 (140) = 
DLR 40 Cal 465. 

(f) Settlement Officer proceeding under 

Chapter X, Bengal Tenancy Act 
(1913) 14 Cri L Jour 197 (204) = 
ILR 40 Cal 477 (FB). 

is) Deputy Tahsildar proceeding under 

Madi^ Act 3 of 1869, in connection 
with transfer of patta. ILR (1901) 
24 Mad 121 (123) (DB) AIR 1923 
Mad 87 (87) = 24 Cri L Jour 15 
(DB). 

(h) Assistant Collector holding mutation 

proceedings. AIR 1930 Oudh 58 (59) 
s= 31 Cri L Jour 679, 

(See however AIR 1915 Lah 250 (250) 
= 16 Cri L Jour 785.] 

(i) Mamlatdar in Bombay. AIR 1936 

Bom 221 (221) = 37 Cri L Jour 814 
(DB). 

(j) Tribunal formed under the Calcutta 

Improvement Act, 5 of 1911. AIR 
1918 Cal 932 (933) = 19 Cri L Jour 
315 (DB). 

(k) District Judge acting under Sec. 22, 

Bombay District Municipal Act (3 
of 1901). (1913) 14 Cri L Jour 72 

(73, 74) ^ DLR 37 Bom 365 (DB). 

6 ) Deputy Commissioner deciding revi¬ 
sion applications under rules framed 
under Section 240, Punjab Municipal 
Act (3 of 1911). (1921) 62 Ind Cas 

413 (414) 22 Cri L Jour 525 

(Lah). 

On) Assistant Registrar acting under R. 14 
of die Rules framed imder Sec. 43 
of the Co-operative Societies Act, 2 
of 1912. AIR 1930 Mad 869 (870) 
Bs 32 Cri L Jour 219. 

(n) Registrar of a Court of Small Causes. 
See AIR 1915 Cal 105 (106) = 16 
Cri LJ 151 •• ILR (1903) 27 Bom 
ISO (134) (DB) AIR 1942 Mad 
826 (327) = 43 Cri L Jour 738 •• 
AIR 1942 Mad 737 (738) = 44 Cri 
L Jour 144. 

linage Munsif trying a case under the 
Madras Village Courts Act 1 of 1889. 
ILR (188^11 Mad 375 (376, 877) 
(DB). 

IjBite howu v er AIR 1936 Mad 89 (91) a 
67 GU L Jour 150 (DB).) 


Certificato Officer acting under the 
Public Demands Recovery Act, 4 
of 1914. AIR 1919 Pat 212 (214, 
215) = 20 Cri L Jour 529 (DB). 
[See however AIR 1923 Pat 410 (411) = 
24 Cri L Jour 809 (DB).] 

(q) Court taking action under the Legal 

Practitioners’ Act AIR 1918 Mad 
398 (399) = 18 Cri L Jour 785 
(1912) 13 Cri L Jour 190 (190) (All). 

(r) Magistrate recording a statement under 

Section 164 of the Code. AIR 1935 
All 341 (341) = 36 Cri L Jour 1505 
(DB). 

(s) Mukhb'arkai holding an enquiry in 

mutation proceedings is a revenue 
Court within the meaning of this 
section though his proceedings are 
not judicial proceedingv within the 
meaning of Section 190, Bombay 
Land Revenue Code, 5 of 1879. AIR 
1940 Sind 100 (101) - 41 Cri L Jour 
861 (DB). 

(t) Panchayati Adalat constituted under 

the U. P. Panchayat Raj Act (26 of 
1947). AIR 1952 AU 306 (807) « 
1952 Cri L Jour 621. 

(u) A Sales Tax Officer is a Revenue 

Court. AIR 1956 Bom 320 (328j = 
ILR (1955) Bom 1064 1950 Cri 

L Jour 603 (DB) AIR 1956 Bora 
230 (231) == 1950 Cri L Jour 496 
(1). 

(v) High Court is Civil Court within 

meaning of Section 479-A, and Court 
within Section 195. AIR 1960 All 
55 (62) = 1960 Cri LJ 26. 

(w) Election Tribunal is “Court" by vir¬ 
tue of Section 92 of Representation 
of the People Act (1951). ADR 1960 
AE 602 (606) == 1960 Cri LJ 1281 

AIR 1960 All 602 (604, 605) == 
1960 Cri LJ 1281. 

(x) ‘Courf, meaning of — Tahsildar deal¬ 

ing with mutation proceedings is 
Revenue Court. AIR 1966 All 124 
(125, 126) = 1966 Cri LJ 244 = 
1965 All WR (HC) 82 1968 Cur 

LJ 103 = 70 Pun LR 140 (141, 
142). 


(y) Thika Controller In the Calcutta 
Thilca Tenancy Act is a court and 
not a mere tribunal. (1901) 65 Cal 
WN 600 (002) = ILR (1961) 1 Cal 
307. 


\t,f ^L>urt. — /igncuiturai i.,anas iribunal 
acting under Section 32-G, Bombay 
Tenancy and Agricultural Lands Act 
Is a Court AIR 1965 Gui 70 (72 
TO) = 1905 (1) Cri LJ 428 = (1964} 
5 Gui LR 229 •• AIR 1903 Bom 

12 LJ 509 = 

04 Bom LR 348 (DB). 

(al) An election tribunal constituted 

"“n? See. 22 of Ae U. P. Munici- 

pities Act AIR 1963 All 895 

iS ir92f = 


&98) B 
1962 All 
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<8) The following have been held not t<3 
be Courts within me meaning of sec¬ 
tion and Section 476— 

(a) A Land Acquisition Collector. AIR 

1927 Cal 621 (623) = 28 Cri L Jour 
809 (DB). 

(b) Registrar acting inader Land Registra¬ 

tion Act, 3 of 1877. (1898) 2 Cal 
WN ccxliv. 

(c) Assistant Collector holding a depart¬ 

mental enquiry under fte Bombay 
Land Revenue Code, 5 of 1879 into 
the alleged misconduct of a subordi¬ 
nate. ILR (1898) 22 Bom 936 (939) 

, (DB), 

(d) District Judge performing functions 

under Rule 55 of the Rules made 
under the Burma Rural Self-Govern¬ 
ment Act 4 of 1921. AIR 1940 
Rang 148 (149) = 41 Cri L Jour 
687. (District Judge acted as per¬ 
sona designata.) 

(e) Revenue Officer proceeding under Secv 

tion 46 of U. P. Land Revenue Act, 

3 of 1901. (1910) 11 Cri L Jour 
514 (514) = 13 Oudh Cas 198. 

(f) Revenue Officer preparing a record of 

rights under Sections 164 to 167 of 
the Madras Estates Land Act, 1 of 
1908. AIR 1916 Mad 555 (555, 557) 
= 16 Cri L Jour 241 (DB). 

(g) Collector holding an enquiry as to 

who should pay stamp dutv on a 
document impounded (1903) 7 Cal 
WN 795 (797) (DB). 

(h) Deputy Ma^trate appointed as Com¬ 

missioner by Sessions Judge to exa¬ 
mine witnesses. (1907) 6 Cri L Jour 
160 (161) (DB) (Cal). 

0) Governor in Council or a member of 
the Council disposing of an appeal 
from an order of die Conservator of 
Forests in a Forest Department case. 
AIR 1932 Cal 390 (393) = 33 Cri 
L Jour 685 (DB). 

0) Excise Collector. (1900) 3 Cri L Jotir 
190 (197) (DB) (Cal). 

(k) Police Patel. ILR (18M) 4 Bom 479 

(481) (DB). 

(l) Collector acting under rules framed 

under Madras District Municipalities 
Act, 1884 (since repealed, see now 
Madras Act 5 of 1920). (1909) 10 
Cri L Jour 9 (10) (DB) (Mad). 

(m) Courts in Native States outside Bii. 
tish India as for instance, in Baroda, 
were held not to be Courts within 
the meaning of this section. AIR 
1925 Bom 535 (535) « 26 Cri L 
Jour 1456 (DB). 

(n) Debt Settlement Board. AIR 1940 

Cal 288 (290) = 41 Cri L Jour 662 
(DB). 

[See also AIR 1940 Nag 184 a84) s 
41 Cri L Jour 376 <377).] 

(d) Appellate Officer tmder Bengal Agrl- 
^tural Debtors Act, 7 of 1986. AIR 


1940 Cal 454 (454) = 41 Cri L Jour 
051 (DB). 

^) Qiairman of a Munidpalify scnitimz- 
ing a nomination paper under R. 17 
(4) of the Rules under the Bengal 
Mumdpal Act (15 of 1932) and re¬ 
jecting i^ and the Distiid Magis¬ 
trate who hears an appeal from 
decision under Rule 20. AIR 1943 
Cd OT4 (57D = 44 Cri L Jour 601 

(q) Sub-Divisional Magistrate making an 

order under Section 144 of diis Code. 
(1943) 9 Cut L Tim 95 (97). 

(r) Commissioner of a Division acting as 

EIe<^n Judge under Section 24 (1) 
of the U. P. Munidpalities Act (2 or 
1916). AIR 1947 All 139 (140) = 
ILR (1947) All 297 = 48 Cri L Jour 
282. 

(s) Magistrate cancelling under Sec. 173 

a case as false. AIR 1948 Lah 184 
(188) = ILR (1947) Lah 645 = 49 
Cri L Jour 531 (BTB). 

(t) The returning officer dedding on the 

validity of a nomination paper under 
Section 36 (2) Representation of the 
People Act. AIR 1956 SC 153 (157, 
158) = 1956 Cri L Jour 326 
AIR 1953 Him Pra 117 (119) = 
1953 Cri L Tour 1683. (AIR 1929 
Rang 25 (FB) and AIR 1950 East 
Punj 181 = ELR (1949) East Punf 
606 (FB), ReL on.) 

(u) A Deputy Registrar of Co-operative 

Societies. AIR 1954 Mad 822 (824) 
= 1954 Chi L Jour 1283. 

(v) Nominee of Registrar Co-operative 

Sodeties is not a ‘C3ourt' witibin Sec¬ 
tion 195, Cr. P. C. AIR 1969 SC 
724 (730) = 1969 Cri LJ 1069 = 
(1969) 1 SCJ 945. 

(w) ‘Court' — Sales Tax Officer is not a 
C3ourt — Offence under Section 471, 
Indi^ Penal Code committed in pro- 
oee^g before him —. Compfiint 
under Section 195 by him is not 
necessary. AIR 1963 SC 416 (419, 
420, 421, 422) = 1963 (1) Oi LJ 
330 = (1963) 2 SCR 850. 

A Rent Control and Eviction Officer 
under the U. P. (Temporary) Control 
of Rent and Eviction Act 1966 All 
CW R^409 (473) = ILR (1967) 2 
All 230 = 1966 All WR (HC) 753. 

(y) U. P.^ Land Revenue Act (Ilf of 1901), 

Section 4 (8) — Revenue Court «—» 
Meaniim Settlement Officer under 
U. P. Ckmsolidation of Holdings Act 
fa not a Court AIR 1967 All 88 
(90) = 1967 Cri LJ 151 (2) * 1967 
All WR (HC) 148. 

(z) Income-tax Officer reg ufring funifah- 

iug of evidence of eligibility from 
fa^come-tax practitioner —^ Income 
-tax Officer not Court AIR 1900 
MaA to 269 (270) = 1960 Cri LJ 
1217 B 1960 MFLJ 849. 
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TahsUdar fimctioning tmder S. 3-A. 
Madras CultivatiDS Tenants ^otec- 
tion Act as amended in Mysore does 
not act as a Court AIR 1963 Mys 
153 (155) = 1963 (1) Cri LJ 781 = 
1963 (1) Mys LJ 22. 

iySSi Conciliation officer functioning under 
Industrial Disputes Act is not a Court 
Accused producing forged autho¬ 
rity before such officer —> Complaint 
from the officer is not necessary to 
prosecute accused. AIR 1964 Punj 
389 (390> 391) = 1964 (2) Cri LJ 
833 a 1964 Cur LJ 109. 

Cb8 ) Settiement Officer under E. P. Hold¬ 
ings (Conso. and Prev. of Frag.) Act 
19^ is not Givit Criminal or Reve¬ 
nue Cdurt AIR 1965 Punj 454 
= 1965 (2) Cri LJ 669 - 1965 
LJ 293. 

inA) ^Competent autiiorit/ under Slum 
Areas (Improvement and Clearance) 
Act 1^0 does not constitute a 
‘Court' for the purpose of S. 195 (1) 
(c). AIR 1960 Punl 407 (409) = 
1966 Cri LJ 1198. 

^5) Ibe Industrial Tribunal Is net a 
Court witiiin die meaning of Sec¬ 
tion 195 (1) (b) of the Code of Cri¬ 
minal Procedure. AIR 1960 Assam 
65 (50, 57) = 1960 Cri LJ 458 (DB). 

fr6) Uie ‘Competent Authority' under the 
Rehabilitation of Displaced Per¬ 
sons and Eviction of Persons in Un¬ 
authorised Occimation of Land Act 
1051 is not a ^ourt* within mean- 
of Section 195 (2). AIR 1969 
161 (162) = 1969 Cri LJ 462 
(DB). 



m 



17» SubocdfnaHon of Courts ^ Sub-seo- 
tlon (3). ~ (1) The subordination of Courts 
Keneralb^ for the purposes of die Code is 
dealt with by Section 17. AIR 1930 Pat 
550 (5^ « 31 Cri L Jour 210 (DB). 


bi G irder ^ determine whether a 
cniar Court is subordinate to another Court 
with in the mp-flnfng of Section 195 (S), the 
first goestion to be asked is whether any 
d ecree , orders or sentences of the original 
Court are c^pealable at all. If they are 
not and the court hi a Civil Court, then. 




o f ord inary otteinal dvll furisdiction. If, 
nOweven impe^ from its various decrees 
ood oixters Ue te di^erent Courts, dien it 
nat_tg be seen to vriilch of them they *ordi- 
Ue and select the one of the lowest 
from among them. AIR 1956 SC 
\l (38» B ld56 sea 125 B ILB (1956) 
Vkml l<m B 1956 CM L Jour 781. 

of sub-seotion 0) It is 
Ues firom the oedsldns 
the particular pro- 

^rtildb die offence is 




committed is not appealable. AIR 1930 
All 407 (407) = 31 Cri L Jour 898. 

(4) Where appeals lie from a decision of 
a Coin^ to more Courts dian one, the for¬ 
mer is subordinate to the appellate Coxnt 
of inferior jurisdiction. AIR 1940 All 7 (7) 
B 41 Cri L Jour 227 AIR 1033 Cal 
192 (194) = 34 Cri L Jour 628 pS). 

[See AIR 1946 Pat 435 (437) = 47 Cri 
L Tour 385.] 

(5) In the case of a Civil Court from 
triiose decree no appeal lies, it is subor¬ 
dinate to the principal Civil Court having 
ordinary origmal civil jurisdiction within 
the io(kl limits of whose jurisdiction such 
Civil Court is situate. AIR 1935 Mad 673 
(679) B 30 Cri L Jour 895 PB). 

(6) When a public servant is a Court he 
!s subordinate to die appellate Court as 
defined in sub-section (3) only v^en die 
offences are tiiose mentioned in clauses (b) 
and (c) but not in respect of offences men¬ 
tioned in Clause (a). AIR 1942 Oudh 50 
(53) = 43 Cri L Jour 50 AIR 1927 Pat 
111 (112) B 28 Cri L Jour 353 PB) 

AIR 1951 AB 828 (829) b 52 Cri L Jour 
1508. 

[But see AIR 1922 Bom 453 (454) = 
23 Cri L Jour 576 PB) •• AIR 1919 Mad 
610 (612) B 20 Cri L Jour 78 PB).] 

(7) By virtue of Section 195 (3), even 
Ebrecutive Magistrates like Judicial Magis- 
tates are deemed to be subordinate to the 
Court of Session. ELR (1964) Cut 515 
(517) = (1964) 6 Ori P 137 = ILR (1964) 
Cut 515. 

(8) The Additional District Magistrate is 
subordinate to District Magistrate. AIR 
1967 Cal 314 (817) = 1907 Cri LJ 735. 

(9) Court of A. D. M. is not a Court 
superior to tiie Court of a Magistrate for 
fixe purposes of Section 195 (3) Cr. P. C. 
Appeal proceedings before him will be 
without jurisdiction. AIR 1969 Orissa 6 
(7) B 1969 Cri LJ 229 = 34 Cut LT 401. 

(10) First class Magistrate is not within 
die meaning of Section 195 (3) subordinate 
to District Magistrate but to S^slons Judge. 
1969 Cri LJ 90 (93) (Pat). 


18. ‘Court to which appeab ordinarily 
lie.” — (1) The words “Court to which ap¬ 
peals ordinarily lie” in sub-sec^on (3) do 
not mean Court by which appeals are ordi¬ 
narily heard AIR 1938 Lan 641 (642) = 
40CriLJ 140 PB) •• 1968 Cri LJ 568 (1) 
(508) = 33 Cut LT 152 = ILR (I960) 
Cut 727. 

(2) In determining the Court or Courts 
to which an apped will ordinarily lie, it 
has to be seen which Court or Courts enter¬ 
tain appeals from that class of tribunal In 
the ordbary way apart from special notifi¬ 
cations or laws that lift the matter out of 
the general class. AIB 1950 SC 391 (395) 

(3) Si^sectton (3) speaks of the Court 
to which appeals ordin^y lie from ape^- 
able decrees or sentences passed by the 
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Court AIR 1942 Sind 98 (99) = 48 Cri 
L Jour 720 (DB) «« AIR 1955 Mys 59 (60) 
= 1955 Cri L Jour 718 = ILR (1955) Mys 
69. 

(4) A Division Bench of a High Court 2s 
subordinate to the Supreme Court within 
the meaning of this siib-section as ajraeals 
will ordinarily lie to the Supreme Court 
from appealable decree and sentences pass¬ 
ed by the Division Bench. AIR 1954 SC 
897 (399) = 1954 Cri L Jour 1019 = 1954 
SCR 1144. (AIR 1951 Mad 1060 = 1952 
Cri L Jour 61 = ILR (1952) Mad 638 
(DB), Reversed.) 

(5) District Munsifs are subordinate to 6ie 

District Judge. AIR 1933 Pat 179 (180) 
= 34 Cri L Jour 410 AIR 1955 Mys 
59 (61) = 1955 Cri L Jour 718 = ILR 
(1955) Mys 89 1900 Pun Re (Cr) No. 

25 p. 54 (55) (DB) AIR 1968 Pat 100 
(106) = 1968 Cri LJ 354 = 1967 BLJR 
941 (FB) 1970 Cri LJ 399 (402) (Bom) 
= 71 Bom LR 387. (AIR 1967 Bom 41 held 
no longer good law in view of (1968) 70 
Bom LR 588.) 

(6) Subordinate Judge empowered to en¬ 
tertain appeal durectly from decrees of 
Munsifs by virtue of special notifrcation 
under sanction of State Government as re¬ 
quired by Civil Courts Act of particular 
State — Munsif is subordinate to the Sub¬ 
ordinate Judge. AIR 1939 All 79 (81) 

AIR 1916 Mad 1105 (1105, 1106) = 16 
Cri L Tour 439 (DB) AIR 1935 All 696 
(697) (DB) AIR 1918 Lah 400 (400) = 
19 Cri L Jour 975 AIR 1929 Pat 367 
(368) = SO Cri L Jour 834 (DB). 

(7) The Court of the Additional District 
Judge is not the Court to which appeals 
ordinarily lie from the Court of the Mun¬ 
sif. But where under Section 21 (3) of 
the Bengal, Agra and Assam Civil Courts 
Act (1887) the District Judge has assigned 
the function of receiving appeals to the 
Additional District Judge, then it can be 
said that appeals will ordinarily lie to the 
Court of the Additional District Judge. AIR 
1950 Pat 567 (568) = 51 Cri L Jour 1568. 

(8) District Judge Is subordinate to the 
High Court (1906) 4 Cri L Jour 164 (165) 
= ILR 29 Mad 122 (DB) AIR 1923 
Rang 12 (13) = 24 Cri L Jour 511. 

(9) A Sin^e Judge of the Court 

is subordinate to me Bench \^hich hears 
appeals from his judgment imder Cl. (15) 
of the Letters Pat^t AIR 1922 Bom 455 
(456) = 23 Cri L Jour 497 (DB) •• AIR 
1918 Cal 850 (852, 853) = 18 Cri L Jour 
497 (DB) AIR 1914 Mad 181 (183) = 
45 Cri L Jour 464 (DB) AIR 1922 Mad 
495 (498) = 24 Cri L Jour 78 (FB). 

[But see AIR 1917 All 474 (475) = 17 
Cri L Jour 537 (DB) (1911) 12 Cri L 
Jour 469 (470) (DB) (Low Bur). 

(10) Revenue Courts are generally sub¬ 
ordinate to 6ie Board of Revenue tci which 


appeals ordinarily lie. (1902) 26 Mad 139 
(142). 

ISee also 1902 Pun Re (Cr) No. 8 p. 21 
(21. 22) 1891 All WN 82 (82).] 

(11) Assistant Collector acting under the 
Tenancy Act is subordinate to the Dist¬ 
rict Collector, 1895 All WN 121 (121). 

[See also (1909) 9 Cri L Jour 180 (181) 
(AD) ILR (1883) 6 AD 98 (101).] 

(12) Tabsildar holding mutation proceed¬ 

ings held subordinate to the Deputy^ Com¬ 
missioner. AIR 1935 Oudh 113 (114) = 
86 Cri L Jour 319 (1911) 12 Cri L 

Jour 109 (109) (AD). 

(IS) Additional Deputy Commissioner 
exercising jurisdiction imder Section 83 (1) 
of the C. P. MunicipaDties Act, 1922. h^d 
not subordinate to the Board of Revenue. 
AIR 1953 Nag 121 (121) = 1953 Cri L 
Jour 741 (DB). 

(14) Sessions Judge or an Additional 
Sessions Judge is subordinate to Die High 
Court AIR 1932 Bom 551 (552) = 84 
Cri L Jour 83 (DB). 

(15) The District Magistrate is subordi¬ 
nate to the Sessions Judge. AIR 1924 
Mad 387 (388) = 25 Cri L Jour 215 (DB) 
** AIR 1914 Mad 50 (51) = 15 Cri L 
Jour 409 (DB) 1890 AD WN 168 (169 

(1908) 8 Cri L Jour 457 (459) (DB 

(Lah) AIR 1917 Lah 91 (93) = 11 
Cri L Jour 298 AIR 1929 Nag 07 (98) 
« 30 Cri L Jour 550 (FB). 

[See however (1907) 6 Ori L Jour 454 
(456) = ILR 30 All 109 AIR 1917 
Pat 342 (343) = 18 Cri L Jour 759 ®® 
(1908) 3 Cri L Jour 121 (122) = 1905 Pun 
Re (Cr) No. 50.J 

(16) City Magistrate is subordinate to 
Sessions Judge. (1902) 4 Bom LR 750 
(752, 753) (DB). 

(17) A first class Magistrate is subordi¬ 
nate to Sessions Judge and not to District 
Magistrate. AIR 1922 Bom 453 (454) ss 
23 Cri L Jour 576 (DB) ®® (1958) 2 Andh 
WR 480 (483) ®® AIR 1915 Cal 674 (674) 
= 10 Cri L Jour 640 (DB) (1908) 7 
Cri L Jour 304 (305) (AD) ®® (1911) 12 
Cri L Jour 539 (541) = 1912 Pun Re 
(Cr) No. 2. 

(18) First class Magistrate Is subordinate 
also to an Additional Sessions Judge be- 
puse under Section 409 of the Code the 
tatter was empowered to hear appeals to 
the Court of Session. AIR 1920 Bom 415 
(410) = 21 Cri Li Jour 382 (DB) (1913) 
14 Cri L Jour 19S (195, 1^ (DB)‘ (Cd 

AIR 1919 Pat 362 (363) = 20 cii L 
Jour 603. 


(19) First Glass Magistrate Is not subor¬ 
dinate to a Commissioner appointed tmder 
the Defence of India Act MR 1921 Bom 
g (16) = 22 Cri L Jour 241 (FB). 

(20) A second class Magistrate is subor¬ 
dinate to District Magistrate. AIR 1938 
Lah 641 (042) * 40 Gl L Jour 140 (DB) 
•• AIR 1937 Pat 178 (177) s 88 Cri L 
Jour 9Z «« AIR 1924 Kfod S87 (888) a 
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£5 CM L Tour 215 (DB) (1904) 1 CM 
L Jour 7 (9) = ELR 26 All 244 (SB) •• 
Am 1923 All 597 (597) = 24 Crl L Jour 
658 •• Am 1921 Lah 298 (299) = 23 
CM L Jour 465 I960 Mad LW (Cr) 145 

(147) = (1966) 2 Mad LJ 140 = 1986 
Mad LJ (CM) 565. 

(21) Second class Magistrate is not sub¬ 

ordinate to a first class Magistrate who is 
specially directed by the District Magis. 
tiate to hear appeals £rom second class 
Magistrate under Section 407 (2) of the 
Coda (1903) 26 Mad 655 (659) (FB). 

(Impliedly overruling ILR 18 Mad 487). 

Am 1919 Mad 1132 (1133) = 19 Cri 
L Jour 483 (DB) (1904) 1 Cri L Jour 
422 (424) = ILR 27 Mad 124 1902 

All WN 9 (10) Am 1929 Cal 172 (178, 
174) = 30 Cri L Jour 658 (DB). 

[See however (1900) 2 Bom LR 630 

(540) (DB).I 

(22) Second Class Magistrate Is not sub¬ 
ordinate to an Additional District Magis* 
trate. AIR 1938 Lah 641 (642) = 40 Cri 
L Jour 140 •• Am 1937 Pat 176 (177) = 
38 Cri L Jour 97 •• 1931 Mad WN 1191 
(1195). 


19. Subordination where appeals Ue to 
more than one Court Proviso (a). 

(1) A Subordinate Judge is subordinate to 
the District Judge as in suits up to die 
value of Rs. 5,000, appeals lie from the 
decree of the former to the latter although 
in suits of die value of more than Rs. 5000 
appeals lie to the Hi^ Court Am 1939 
/of 79 (81) Am 1955 Mys 59 (60) = 
1955 Cri L Jour 718 = ILR (1955) Mys 
89 Am 1930 Pat 122 (122) == 37 Cri 
L Jour 413 ILR (1886) 11 Bom 438 
(440) (DB) •• Am 1918 Cal 791 (791) = 
18 Cri L Jour 735 (DB). 

^) Ihe subordination of a subordinate 
Judge is to the Court of the District Judge 
and not to that of the Additional District 
Judge. AIR 1945 Pat 822 (325) = ELR 
24 Pat 1 = 48 Cri L Jour 19 (DB) 

Am 1941 Pat 592 (593) = 42 Cri L Jour 
748. 

[See however Am 1934 Nag 230 (237) 
= 31 Nag LR 90.] 

(3) District Judge in Central Provinces 
was subordinate to the Divisional Judge. 
a912) 13 Cri L Jour 498 (500. 501) = 8 
Nag LR 57. 


/4) The District Muosif in the Punjab is 
«ibordinate to the Court of the Suliordl- 
n^ Judge ^4iich is the appellate Court of 
W^TioT jurisdiction. Am 1921 Lah 28 

oo 



_ - ---(356) 

Jour 720. 

(See fisd (1940) 42 Pun LR 23 
however Am 1920 Lab 29 
L Jour 495.1 

W A S pecial Ju^e ioveated widi spe- 
powen under tte U. P. Encumbered 



Estates Act. 25 of 1934, is primarily a Civil 
Judge and Is subordiriate to the District 
Judge and not to the High Court ATR 
1940 All 7 (7) = 41 Cri L Jour 227. 

(6) Under me Punjab Courts Act, 1918, 
a subordinate Judge of the first class Is 
not subordinate to the Senior Subordinate 
Judge. But appeals do ‘ordinarily’ lie 
either to the District Court or the EUgh 
Court and as the District Court is the 
lower of these tribunals that must be re¬ 
garded as the appellate authority for pur¬ 
poses of Section 476B. AIR 1956 SC 391 
(396) = 1956 SCR 125 = ELR (1956) 
Punj 1075 = 1956 Cri L Jour 781. 

20. Subordination where appeals lie to 
a Civil and also to o Revenue Court 
Proviso (b). -— (1) Assistant Collector act- 
ing in a suit for recovery of revenue was 
subordinate to the District Judge. AIR 
1930 All 407 (407) = 31 Cri L Jour 898. 

[See Am 1934 All 886 (887) = 35 Cri 
L Jour 1136.3 

(2) Proceedings in execution In a suit for 
arrears of rent were not appealable to the 
Dist^ Judge and the fact that the decree 
in the ^t was appealable to the District 
Ju<^e did not m^e the revenue Court 
acting in the execution proceedings subor¬ 
dinate to the District Court (1912) 13 Cri 
L Jour 44 (46) = ILR 34 All 197 (DB) 

21 . Subordination of CSvfl Courts from 
\riiose decrees no appeal ordinarily Hes.-^ 
(1) A Provincial Small Cause Court is sub- 
ordiMte to the District Court Am 1935 
All 573 (574) = 36 Cri L Jour 950 ** 
1957 Cri L Jour 198 (198) (Madh-B) 

(^27) AIR 1917 
All 405 (407) = 18 Cri L Jour 935 (FB) 

T ^ = 18 Cri L 

Jom 791 (DB) Am 1919 Pat 350 (353. 
356) == 20 ^ L Jour 577 (FB). 

(2) Small Cause Court at Saugor is 
^ordinate to the Additional District 
Judge at Saugor as his jurisdiction is that 
of the District Judge and he is only the 
Additional Judge of the District in Jub- 

at Saugor. Am 1934 Nag 
230 (237) — 30 Cri L Jour 851 

(3) A Presidency Small Cause Court 
whether presided over by a Single Judge 
or sitting ^ a Full Court, is subordinate 

mgh Court Am 1916 Cal 103 

609 (010) = 20 Cri L Jour 801 

(DB). 

11 Cri L Jour 271 (273) «■ 

34 Bom 316.] 

(^Acrording to the prevailing practice 
or CaKTotta Court an appeal agaiost 

an ordCT for prosecution by the Small 
Ca^e Court lies to a single Judge of the 
Court exerting ^ginal jurisdiction. 

Cri L Jour 357 (359) = ILR 37 

[See also Am 1917 Cal 527 (529) = 18 
Cri L Jour 793 (DB).] ' 

_^Acct^g to ^dras High Court a 
Bend) of the Court exercising apnel- 

m is Gomnebmt 
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dispose of an appeal against an order 
for prosecution by Small Cause Court 
AIR 1925 Mad 609 (610, 611) = 20 Cri 

12 Cri L Jour 

545 (546) (DB) (Mad). 

(6) A Village Pancnayat exercising juris¬ 
diction in civil matters is a Civil Court and 
ts subordinate to the District Court wdiich 
is the principal Civil Court of original 
iuTLsdictioiL AIR 1943 Mad 419 ft20) 
(DB) AIR 1942 Oudh 439 (440) = 43 
Cri L Jour 668 AIR 1934 All 210 
(217) = 35 Cri L Jour 1050. 

(7) A Village Munsif acting under the 
U. P. Village Courts Act, 3 of 1892, is 
subordinate to the District Judge. (1909) 
10 Cri L Jour 437 (489) (All). 

(8) A Mamlatdar in Bombay is a Civil 
Court and, therefore, subordinate to the 
District Judge within the meaning of the 
section. (1903) 5 Bom LR 200 (207) (DB) 

(1907) 6 Cri L Jour 225 (220) (DB) 
(Bom). 

(9) A claims commissioner appointed 
under the Railways Act to decide claims 
arising out of railway accidents, even if re¬ 
garded as a Civil Court is not subordinate 
to Andhra High Court AIR 1959 Andh 
Pra 235 (237) = 1959 Cri L Jour 558. 

22. Abetment, conspiracv and attempt 
to commit offence — Sun-section (4). — 

(1) Provisions of sub-section (1) apply also 
to the abetment, conspiracy and attempt 
to commit the offences mentioned therein. 
AIR 1940 Sind 100 (101) = 41 Cri L lour 
861 (DB). 

(2) Prosecution In respect of a charge 
of conspiracy under S^rtion 120-B read 
with Section 193, Penal Code — Com¬ 
plaint of Court in or in relation to whose 
proceedings toe offence is alleged to have 
been committed is necessary. AIR 1032 
CaJ 850 (850) = S3 Cri L Jour 657 (DB). 

(3) Conspiracy or attempt td commit 
forgery —^ Offender should be a par^ to 
the proceeding in Court as required by 
clause (c) of sub-section (1). AIR 1931 Cal 
438 (441) * 82 Cri L Jour 883 (DB). 

23. Withdrawal of compl^t filed by a 
piiblio aenrant —> Sub-section (5). — (1) 
Where a public servant, whether he Is a 
Court or not, files a conmlaint in respect 
of an offence falling under clause (a) of 
this section, there is no apx>eal but sub¬ 
section (5), newly added, enables an au¬ 
thority to which such public servant Is 
subordinate, to withdraw toe complaint. 
AIR 1953 Mad 569 (570) = 1953 Cri L 
Jour 1070 •• AIR 1927 AU 828 (828) = 
28 Cri L Jour 547 •• AIR 1931 All 630 
(030) (DB). 

(2) Sub-divisional Magistrate acting under 
dause fo) of sub-section (1) is subordinate 
to toe District Magistrate, the authority to 
which he is subordinate under Section 17 
of toe Code, and an application for 
withdrawal or toe oomplahit toould be 


made to him and not to toe Court of Ses- 

Court AIR 1927 PSt 
lU (112) = 28 Cri L Jour 353 (DB) •• 

g) Sub-section (5) empowers a superior 
autnonty only to withdraw a complaint an d 
not to make a complaint (1940) 44 Cal 
lOU aW3) »» Am 1^4 Mad 473 
(474) = 35 Cn L Jour 1134. 

(4) Application made to a District Magis¬ 
trate under sub-section (5) to withdiaw a 
complaint It is not open to District 
Magistrate to withdraw complaint without 
fording the other side a chance of being 
heard. AIR 1949 Nag 220 (227) = ILR 
(1949) Nag 475 = 60 Cri L Jour 580. 

Where a First Class Magistrate has 
hjed a complaint under Section 488, Penal 
Code, for the disobedience of hb order 
under Section 144, the Additional District 
Magistrate has no Jurisdiction to withdraw 
it whether the First Class Magl^to Is 
considered to have filed toe conmlaint as 
a Coiirt or purely as a public servant 

air 1953 Mad ^ - 

Jour 1780. 


(958) » 1953 CM L 


24. '^Authority to which such public 
servant is subardinate.** — Sub-seo. (5).—> 

(1) High Court, as being toe autoority to 
which a IDistrict Judge or an additional 
Sessions Judge is subordinate withto toe 
meaning of this sub-section, is comi>etent 
to withdraw a complaint filed by toe lat¬ 
ter as public servant AIR 1927 All 628 
(828) = 28 Cri L Jour 647 •• AIR 1924 
Oudh 402 (403) » 25 CM L Jour 1127. 

(2) Where a District Magistrate directed 
a complaint to be filed und^ Section 174, 
Penal Code, the High Court ordered toe 
complaint to be withdrawn hi toe exer¬ 
cise of its revisional Jurisdiction. AIR 1928 
Rang 296 (290) = 29 CM L Jour 912. 

(3) An Additional Deputy Commissioner 
exercising powers under Section 9A of toe 
C. P. Land Revenue Act, is subordinate 
to toe State Government AIR 1953 Nag 
121 (121, 122) * 1953 CM L Jour tS 
(DB). 

24A. Ibis section and Sec. 470, Gr. P. CL 
^ See also notes to section 470, Gr. P. C. 
(1) Section 470 of to© Code die 

procedure to be followed for removing the 
bar created by Section 195. AIR 1945 
Pat 802 (303, 866) = ILR 24 Pat 174 as 

Jo™" •• air 1931 AU 

343 (440) =8 32 CM L Jour 1105 (SB). 


(2) Sections 195 and 476 should be read 
togetoer. AIR 1945 Pat 862 (303, 860) = 
5^ 24 Pat 174 = 47 CM L Jour 183 
(DB) AIR 1926 AH 21 (22) « 20 Cri 
L Jour 1500. 

(3) Ibe Jurlsdictldn tif Court under Seo* 
tlon 476 is limited to sections enumerated 
In Se ction 195 (1) (b) and (c). It toerefore 
cannot make a conqplaint unda Sec. 476 
for an offence felling under Section 1^ 
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Sectioo 195 — Note 24-A (contd*) 

(1) (a). Am 1965 Orissa 180 (182) » 
1965 (2) Cri LJ 525 = 31 Cut LT 1030 
Am 1967 Pat 166 (169) = 1967 Cri 
LJ 641 = 1967 BLJR 265. 

(4) ‘‘Offence referred to In Section 195 
(1) (cY* in or in relation to proceedings in 
that Court —- Offence committed by person 
not party to Court proceeding —. Coi^ 
has power under Section 476 to prefer 
complaint against such non-party person. 
Am 1962 Pat 282 (283, 284) — 1962 (2^ 
Cri LJ 89 = 1961 BLJR 886. 

(5) Offence of fabrication of false evi¬ 
dence — Committed in proceeding before 
a Munsifs Court —* Offender not a party 
to the proceeding in MunsifPs Court 
Offence covered by Section 195 ^1) (c) —^ 
Munsif as a presidLig officer can 6Je a com¬ 
plaint to tbe District Magistrate — Sec¬ 
tion 476 is no bar. 1965 (1) Cri LJ 387 
(389) = (1963) Ker LT 563. 

(6) When a complaint is made under 
Section 470 of an offence under Sec. 195 
(1) ^) and forwarded to a competent 
Magistrate, ffie transferee Court »s com¬ 
petent to summon and try even those whose 
oames do not appear in die complaint. 
AER 1967 Pat 270 (274) = 1907 Cri LJ 
1171 = 1907 BLJR 90 (DB). 

(7) Application to Court to take action 
under Section 476, Cr. P. C. in respect of 
offences falling imdei Sections 193, 406, 
465 and 477, L P. C. — Rejection of a^ 
plication — The applicant before appe^- 
ing to High Court must exhaust his 
remedy by appeal to District Court 1900 
Mad LW (Cr) 178 (178). 


24B. Tbis Sectioo and S. 480, C P. 

(1) The provisions of Section 190 (1) (a) 
and Section 195 are not at all affected by 
the provisions of Section 480 and 482 and 
cognizance of an offence under Section 228 
can be taken on a complaint of the Court 
concerned. AIR 1969 Pat 323 (329) = 
1969 Cri LJ 1262 == 1069 BLJR 830 •• 
Am 1959 All 693 (694) * 1959 Cri LJ 
1261. 


(1) No appeal lies from 
blic servant under clausa 


25. Appe^ — 

an order of a pui _ .. _ _ 

(a) of sub-section (1) of diis section refus¬ 
ing to jSle a complaint for an offence re¬ 
ferred to in that clause. AFR 1939 Mad 
336 (330) = 40 Cri L Jour 568 •• Am 
1656 SC 153 (157) (1955) 2 SCR 1013 

= ILR (1956) Pui!4 163 = 1936 Cri L 
Jour 326 •• Am 1967 Pat 95 (96) = 
1006 BLJR 814. 

(2) Wh^e a public servant, Aether he 
ts a Court or not, flies a complaint in res¬ 
pect of an offence falling under (a) of 
•'^leection (1), there is no appeal. But in 
a case suh-section (5) enables ffie 
nmodfy to which the public servant is 
•wjwdinate to ■ withdraw the complaint. 

^ 1^ Mad 569 (5ro) « 1953 Cri L 
Jour 1076 


(3) Nd ap^^ 


lies against order foi 
prosecution for offences covered by Sec¬ 
tion 195 (1), Clause (a) — Ap^al can be 
treated as ^thdrawal of complaint >—» A^ 
peal transferred by District Judge to Ad¬ 
ditional District Judge for disposal —> Ad¬ 
ditional District Magistrate not competent 
to hear appeal treated as application — Al¬ 
though Hi^ Court cannot exercise powers 
under Section 439, it can send back case 
direct to Subordinate Judge making com¬ 
plaint, for wiffidrawaL 1963 BLJR 875 


piam 

(378) 


(4) Whether action should be taken 
under this section is a matter primarily for 
tiie Court which hears the application, and 
its discretion is not to be li^tly interfer¬ 
ed with in appeal, even v^en that is com¬ 
petent Am 1956 SC 153 (158) = (1955) 
2 SCR 1013 = ILR (1956) Punj 163 s 
1956 Cri L Jour 326. 

(5) Under Section 476B read with Sec¬ 
tion 195 (3), an appeal against an order 
passed by the Court of $m^ Causes refus¬ 
ing to make a complaint under Section 476 
would lie to the principal Court of ordinary 
original civil jurisdiction where the Court 
of Small Causes is situated, viz., the Court 
of District Judge, Gwalior and not the High 
Court of Ma^ya Bharat 19^ Cri L 
Jour 198 (198) (Madh-B). 

(6) See also Notes on Section 470B. 


26. Revisioii. — (1) As to when a revl. 
Sion lies against an order of Co^Irt diie^ 
ing a complaint to be filed, see Notes on 
Section 476B. 

(2) Subordinate Judge declined to make 
a complaint under sub-section (1) dL (a) 
of this section in respect of an offence 
under Section 186. Penal Code, alleged 
to have been committed against a peon 
of the Court while executing a process of 
the Court —- Hi^ Court interfer^ in revi¬ 
sion and set aside the order of the Su^ 
ordinate Judge. Am 1942 Cal 434 (435) » 
43 Cri L Jour 410 (DB). 

(3) The bar of jurisdiction under this 
section can be pleaded for the first time 
In revision. 1957 All WR (HC) 552 (553). 

(4) Complaint under for aUeged forgery 
In execution proceedings —- Elxecution pro¬ 
ceeding being civil in nature, person ag- 
^eved by such complaint can file a revi¬ 
sion under the section, when appeal against 
order is dismissed. Am 1068 Pat 88 (89) 
« 1968 Cri LJ 852. 


27. Revision, whether Hee against with, 
orawal of cmaphoKst under (5)« 

(1) A ^tfadrawal of a complaint under 
sub-section (5) is an ahninlstrative or exB- 
cutive act and hence not open to revision 
by the Hi^ Court. Am 1929 AD 931 
(932) = so CW L Jour 1159 •• Am 19S0 
Pat 68 (101) as SO Cii L Jour 710 •• 
AIR 1038 Pesh 9 (10) » 89 Cri L Toor 
445. 

(2) District Maglstrato to whom retnm- 
tng officer is subordinate under the de^ 
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196. Prosecution for offences against the State. — No Court take 

cognizance of any offence punishable under Chapter VI ®[or DC-A] of the Indian 
Penal Code except Section 127 f[and Section 171-F, so far as it relates to the 
offence of personation], or punishable under Section 108-A, or Section 153-A, or 
Section 294-A, t[or Section 295-A], or Section 505 of the same Code, unless upon 
complaint made by order of, or under authority from, $[the State (^vemment or 
District Magistrate or such other officer as may be empowered by the State Gov¬ 
ernment in this behalf.] 

[1882—5, 196; 1872—S. 465; 1861—S. 166.] 

[*] Inserted by Indian Elections Offences and Inquiries Act, 1920 (XXXDC of 1920), 

Section 3. 

Qd Inserted after the word and figures “Section 127,“ by the Representation of the 
People Act (XLIH of 1951), Section 138 (17-7-1951). 

[J] Inserted by the Criminal Law Amendment Act (XXV of 1927), Section 8. 

[§] Substituted for the words "State Government or some officer empowered by the 
State Government in this behalC the Criminal and Election Laws (Amendment) 
Act 1969 (35 of 1969), Section 4 (4-9-1969). 

STAITE AMENDMENTS 

Before the amendment of the section by Section 138 of Act XT.TTT of 1951, by inser¬ 
tion of the words ‘and Section 171-F, in so far as it relates to the offence of peisonation,* 
the section was amended to the same effect by the following State Acts:—* 

Bombay Act XXDC of 1935; 

Central Provinces and Berar Act XDC of 1936; 

Punjab Act vm of 1925, Section 161 (as amended by PunJ Act XXV of 1954. S. 8) 
and Punjab Act I of 1936; and 

West Bengal Act LVllI of 1950. 


Section 195 — Note 27 (contd.) 
toral rules refusing to entertain an appli¬ 
cation for withdrawal of a complaint filed 
by latter officer — Held that Hi^ Court 
could not interfere with order of Magis¬ 
trate as he did not act as a Court AIR 
1929 All 931 (932) = 30 Cri L Jour 1159. 

(3) District Magistrate summarily reject¬ 
ed application for the withdrawal of a com¬ 
plaint preferred by the joint Magistrate with¬ 
out giving notice or hearing the applicant —* 
Helm that the application was by way of 
a juaicial revision, and the order was open 
to revision under Section 439. AIR 1934 
Mad 473 (474) = 35 Cri L Jour 1134. 

(4) Where a joint Magistrate has passed 
an order withdrawing a complaint, the 
order of the District Magistrate in revi¬ 
sion setting aside that order is passed as a 
Court and is open to revision by the High 
Court AIR 1945 Mad 58 (58) = 48 Cri 
L Jour 421. 

28. Dismissal of complaint for non-com¬ 
pliance with the section, whether bars a 
fresh and proper complaint — (1) Where 
the Court dismisses a complaint tor non- 
eompliance of Section 195, the dismissal 
does not operate as an acquittal by a Court 
of competent jurisdiction. AIR 1928 Bom 
143 (144) = 29 Cri L Jour 545 (DB) 
AIR 1928 Pat 302 (304) = 27 Cri L Jour 
849 (DB) AIR 1927 Sind 10 (12, 15) 
»= 27 Cri L Jour 1105 (DB) AIR 1966 
Raj 40 (42) = 1966 Gii LJ 166 - 1965 
Raj LW 279 


[See also AIR 1937 Mad 301 (302, 303) 
= 38 Cri L Jour 457 (FB).] 

(2) See also Notes under Section 403. 

SECTION 196 — SYNOPSIS 

I 

L Scope and object 

2. Taking cognizance. 

S. "Complamt made by order of, or 
under authority &om .“ 

4. Signature on order of sanction. 

5. Specification of section under whi<Ji 

complamt is to be made. 

6 . Proof of san<^oa. 

7. Who can sanction prosecution. 

6 . Sanction not judicial function. 

0. Form and contents of complaint. 

10. Want of sanction —* Effect. 

11. Want of cmnplaint — Effect. 

12. Facts of case amounting to offence 

requiring sanction as well as otiier 
offence —■ Effect 

L Scope and object — (1) Cognizance 
in cases coining under thfa se^on can only 
be taken on a complaint sanctioned by the 
authorities mentioned in the section. Seo- 
tioQ 190 (b) and (c) have no application 
to such cases. AIR 1919 Mad 9^ (969) 
= 20 Cri L Jour 186 (DB) •• (1911) 12 
Cri L Jour 2 (3) (SB) (Cal) •• 1962 Ker 
LT 639 (641). (Ine geneial rale is that 
a complahit need not necessarily be made 
by the penon tojured but may be filed by 
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Section 196 — Note 1 (contd.) 
any person aware of the offence but excep¬ 
tion to this rule is found in Sections 195 
to 199, Cr. P. C., the offences found 
wherein are complainable only by specified 
persons.) 

(2) Offence under Rule 34 (6) (e) and (k) 
of Defence of India Act charged under 
Rule 38 (1) of Defence of India Rules — 
Trial by Sub-divisional Magistrate on report 
required by Rule 130 (1), Defence of India 
Rules — No objection held could be taken 
that provisions of Section 196 should have 
been complied with. AIR 1941 Mad 363 
(364) = 42 Cri L Jour 652. 

(3) Offences enumerated in this section 
are of a very exceptional nature and are 
all of them in the nature of offences 
against the State either in its internal or 
in its external relations. (1911) 12 Cri L 
Jour 217 (221, 222) = 1911 Pun Re (Cr) 
No. 11. 

(4) Object of the section is to prevent 
unauthorized persons from intrumng in 
State affairs by instituting State prosecu¬ 
tions and to secure that such prosecutions 
shall only be instituted under Ae autho¬ 
rity of the Government. (1897) 22 Bom 
112 (125) AIR 1923 Mad 328 (328) = 
24 Cri L Jour 539 (DB) (1911) 12 Cri 
L Jour 286 (289) = 38 Cal 559 (SB). 

(5) This section being a disenabling sec¬ 
tion must be construed strictly. AIR 1919 

968 (969) = 20 Cri L Jour 186 


(6) Discretion vested in the Government 
to initiate proceedings cannot be delegated 
to or exercised by any other body or per- 

(1910) 11 Cri L Jour 453 (459) = 
37 Cal 467 (DB) AIR 1922 Mad 126 
(127) = 23 Cri L Jour 203 (DB) AIR 
1918 Nag 248 (251). 

(7) The consid^tions of policy which 
apply to the initiation of procee^ngs apply 
not only to the institution of a prosecution 
for Ae first time, but also to the question 
whether it is desirable to launch a fresh 
P^®®®<^Ytion if the first prosecution fails or 
IS likely to fail on account of a technical 
defect. AIR 1920 Mad 928 (931, 932) = 
20 Cri L Jour 455 (SB). 

(8) No apprehension of person doing any 
act mentioned in Section 108 — Sec. 108 
does not apply — Proper procedure is to 
prosecute person after obtaining sanction 
Mder this section. AIR 1928 All 344 (344, 

~ 30 Cri L Jour 210. 

(W Cognizance under this section de¬ 

pends on complaint (made under authority 
emanatug from certain sources) while coe- 
under Section 197 depends on 

^Cr) No. 16, p. 33 
11 Cri L Jour 453 

Decisions bearing on the interpre- 

mSLm are not ipso facto 

questions arising under 
this section. (1910) 11 Cri L Jour 456 


CVoL 7.] 3 A.' M. 76 


[S 196 N 2] 1201 


(460) = 37 Cal 467 (DB) (1911) 12 Cri 
L Jour 217 (221, 222) = 1911 Pun Ue 
(Cr) No. 11. 

[But see (1897) 22 Bom 112 (125).] 

(11) Provisions of Bengal Suppressicm of 
Terrorists Outrages Act, 1932, are control¬ 
led by Section 196. AIR 1937 Cal 99 
(113) = 38 Cri L Jour 818 (SB). 

(12) Section 138 of the Representation 
of the People Act amends Section 196. 
Therefore after the amendment no order 
of the Government is required for institut¬ 
ing prosecution under Section 171-F, Penal 
Code, so far as it relates to false persona¬ 
tion. AIR 1958 Madh Pra 67 (68) = 1958 
Cri L Jour 384 (DB) AIR 1959 Orissa 
97 (98) = ILR (1959) Cut 153 = 1959 
Cri L Jour 752 AIR 1954 Mad 704 
(705) t= 1954 Cri L Jour 1126. 

(13) The section governs cases of prose¬ 
cution under Section 124-A, Penal Code, 
in prosecutions in Manipur State. AIR 
1955 Manipur 9 (13) = 1955 Cri L Jour 
184. 

(14) It is only when an offence strictly 
falls within the puiview of this section that 
a sanction is nece.ssary. Therefore, where 
a statement is merely defamatory and does 
not fall under Section 171-G. Penal Code, 
no sanction is necessary. AIR 1958 Mad 
240 (241) =5 1958 Cri L Jour 647 (2). 

2. Taking cognizance. —' (1) Ordering a 
preliminary investigation by the police 
under Section 155 of the Code is not 
taking cognizance of an offence" hence a 
^mpJaint made under the sanction of the 
Government is not necessary for ordering 
such an investigation. AIR 1932 Lah 581 
(581) = 33 Cri L Jour 678. 

(2) A Magistrate can arrest a person 
under Section 64 even in respect of an 
offence mentioned in this section, and re¬ 
lease him on baU, without a complaint 
made by order of the Government AIR 

1939 ^1 682 (683) - 41 CriTjour 85 

(3) Trial commenced on sanction and 
complamt m respect of offence under 
Section 121A> Penal Code — Facts prov- 
ed amounting to offence under Sec- 

c II sanction and complaint 

specifacally directed to offence proved are 

proceed with case. AIR 
1926 Ra„^ 169 (171) = 27 Cri L 

(4) .Section 237 has to be read subject 
Jo section. AIR 1957 Andh Pra 987 
(989) = 1957 Cri L Jour 1389. 

(5) Offence under Section 295-A, I. P. C. 

“ Order of State Government directing 
Commissioner of Police to depute an offi- 

^ complaint — Commissioner 

directing Sub-In.spector of Police to inves¬ 
tigate -- Investigation completed but no 
charge-sheet under Section 173 (1) (a) sub- 
— Sub-Inspector filing complaint on 
further direction by Commissioner — 
Cognizance can be taken under Section 190 

19^3 Mad 130 

(163) = 1963 (1) Cn LJ 772 (DB). 
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Section 19G (contd.) 

3. “Complaint made by order of, or 
tuxler authority from .” — (1) Sec¬ 

tion does not contemplate sanction •— 
Complaint should be by order of or under 
authority of State Government, AIR 1965 
Pat 393 (394) = 1965 BLJR 613 = 1965 

(2) Cri LJ 401. 


(2) It is- not necessary that the very 
wvfrds used in a complaint mu.st have been 
.sanctioned by the authority. It is enough 
il the institution of the complaint has 
l)een sanctioned hy it. AIR 1919 Mad 
96S (968) = 20 Cri L Jour 186 (DB) 
(1909) 9 Cri L Jour 130 (132) = 32 Mad 
35 (DB) (1909) 9 Cri L Jour 108 (110) 
= 32 Mad 3 (DB) AIR 1925 Mad 106 
(107) = 25 Cri L Jour 401 (DB) (1908) 
7 Cri L Jour 10 (13) = 35 Cal 141 (DB). 


(3) Sanction must be given in each case 
spccif>ing person against whom prosecu¬ 
tion is to be instituted. AIR 1930 Lah 
81 (81) = 31 Cri L Jour 692 (DB) 
(1908) 7 Cri L Jour 10 (14) = 35 Cal 141 
(DB). 


(4) Sanction must si>ecily matter in res¬ 
pect of which prosecution should be laun¬ 
ched. AIR 1948 PC 82 (84) = 75 Ind 
App 30 = ILR (1948) Bom 316 = 49 Cri 
L Jour 261 «« AIR 1950 Cal 108 (109) 
= 51 Cri L Jour 556 AIR 1949 Mad 
710 (711) = 51 Cri,L Jour 156 (1912) 

13 Cri L Jour 609 (649) (SB) (Cal). 


(5) Sanction given in respect of particu¬ 
lar offence — Sanction cannot sustain pro¬ 
secution for different offence. AIR 1926 
Rang 169 (171) = 27 Cri L Jour 1075 
(DB) AIR 1948 Nag 71 (73) = 49 Cri 
L Jour 54 = ILR (1947) Nag 788 (DB). 


(6) Where the order for prosecution re¬ 
lates to a definite offence committed on a 
particular occasion, a prosecution m res- 
pr'ct of a distinct offence committed on a 
different occasion cannot be sustained ou 
the basis of such an order. AIR 1924 
Rang 371 (372) = 26 Cri L Jour 245. 


(7) Where the facts constituting the of¬ 
fence charged are not shown on the face 
of the sanction, the prosecution must prove 
by extraneous evidence that those facts 
were placed before the sanctioning autho¬ 
rity. AIR 1948 PC 82 (84) = 75 Ind 
App 30 = ILR (1948) Bom 316 = 49 
Cri L Jour 261 AIR 1949 Assam 84 
(Prs 8, 9) = ILR (1949) 1 Assam 323 = 
51 Cri L Jour 63 AIR 1949 Mad 710 
(Pr 1) = 51 Cri L Jour 156. 

[See also AIR 1956 Bom 287 (297) = 
ILR (1956) Bom 343 = 1956 Cri L Jour 
585 (DB).] 

(8) Where a prosecution has been order¬ 
ed and a complaint is made by an offi¬ 
cial, the presumption that official acts are 
regularly done may be allied and it may 
be presumed that the official making the 
complaint Is dulv authorized to do so. 

AIR 1938 Mad 758 (760, 761) = 39 Cri 


L Jour 938 (1908) 7 Cri L Jour 10 

(15) = 35 Cal 141 (DB). 

(9) The defect in a sanction due to the 
failure to address it to some determinate 
person is only an irregularity which does 
not go to the root of the jurisdiction. AIR 
1923 Mad 328 (328) == 24 Cri L Jour 
539 (DB). 

(10) An order sanctioning a prosecution 

under this section need not be in any par¬ 
ticular form. AIR 1918 Nag 248 (251) 
AIR 1925 Mad 106 (107) = 25 Cri L 
Jour 401 (DB) (1897) 22 Bom 112 
(150) (1908) 7 Cri L Jour 10 (13) = 

35 Cal 141 (DB) (1967) 69 Pun I.R 
126 = 1967 Ciir LJ 72 (74). (When the 
District Magistrate orders putting up of a 
challan under Section 295-A I. P. C, after 
the enquiry, provisions of Section 190, 
Cr. P. C. can be said to have been com¬ 
plied with.) 

(11) A sanction of prosecution under 
the section must be expressed with .suffi¬ 
cient particularity to indicate clearly the 
matter which is to be the subject of the 
proceeding; there is no rigid rule as to 
degree of particularity required (1908) 
7 Cri L Jour 10 (13)= 35 Cal 141 (DB) 

(1897) 22 Bom 112 (124) (1912) 13 

Cri L Jour 609 (649) (SB) (Cal) AIR 
1919 Mad 968 (969) = 20 Cri L Jour 
186 (DB). 

(12) Where the order of the Govern¬ 
ment authorized filing of a con^laint 
against certain named persons for ounces 
under Sections 121, 121-A and 122, Penal 
Code, the sanction was not invalid merely 
because particulars of the offences were 
not stated. AIR 1946 Nag 173 (187, 188) 
= ILR (1948) Nag 126 = 47 Cri L Jour 
851 (DB). (Overruled on another point 
in AIR 1956 SC 238.) 

(13) An order for prosecution under this 
section need not be in writing. (1897) 22 
Bom 112 (124) AIR 1918 Nag 248 
(251). 

(14) A sanction to prosecute may be 
communicated by telegram. AIR 1920 Mad 
928 (929) = 20 Cri L Jour 455 (SB). 

(15) There is no restriction as to the 

person who can be ordered to make a 
complaint under this section. (1897) 22 
Bom 112 (123) AIR 1938 Mad 758 
(760) = 39 Cri L Jour 938 (1909) 9 

Cri L Jour 108 (111) = 32 Mad 3 (DB). 

(16) Delegation of authority to file com¬ 

plaint by person authorised to file com¬ 
plaint is not illegal. AIR 1967 Mad 335 
(337) = 1967 Cri LJ 1339 (1960) 62 

Bom LR 818 (821). (Sanction to prose¬ 
cute accused under Bombay Act 42 of 
1949 granted to A — Complaint filed by 
B to whom no sanction was granted — 
Sanction held was valid and prosecution 
was not bad.) 

(17) Government’s order sanctioning 
pro.secution addressed to Inspector-Cenerm 
of Police. Nothing to show that Inspector- 
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Sejc^OD 196 Note 3 (contd.) 

General of Police authorised making of a 
complaint by inspector who laid tharge- 
sheet but stated uiat Inspector was in fact 
so authorised and that correspondence be- 
^e^ them was inadvertently omitted to 
be filed. Presumption under Section 114 
(e) of the Evidence Act that oHicial acts 
have been regularly performed could be 
mvoked and Inspector's action was not un¬ 
authorised. AIR 1957 Andh Pra 987 (990) 
= 1957 Cri L Jour 1389. 

4. Signature on order of sanction. — 

(1) An order sanctioning a prosecution 
under this section need not be signed per¬ 
sonally by the bead of the Government 
but may be simed by some gazetted offi¬ 
cer having authority to sign on behalf of 
the Government. AIR 1938 Mad 758 
(761) 5= 39 Cri L Jour 938 (1908) 7 

Cri L Jour 10 (16) = 35 Cal 141 (DB) 

(1910) 11 Cri L Jour 453 (458) ^ 37 
Cal 467 (DB) AIR 1918 Nag 248 (251). 

(2) A signature by a Deputy Secretary 
to the Government was held to he insuffi¬ 
cient. AIR 1922 Cal 298 (299, 300) = 24 
Cri L Jour 111 (DB). 

(3) A Court can take judicial notice of 
the signature of a gazetted officer who has 
signed an order for prosecution under this 
section. AIR 1923 Mad 600 (600, 601) = 
24 Cri L Jour 403 (DB). 

(4) A person signing an order for prose¬ 
cution not being himself a complainant 
need not be examined on oath in the case. 
(1908) 7 Cri L Jour 10 (16) = 35 Cal 141 
(DB). 

5. S^cificatioD of section under which 
complaint is to be made. — (1) Sanction 
should be specifically directed to the parti¬ 
cular section in respect of which proceed¬ 
ings are to be taken. It would be opposed 
to die true intendment of Section i96, for 
the Government by its order to give its 
legal or other advisers a roving power to 
determine imder what section proceedings 
should be taken. (1910) 11 Cri L Jour 
453 (459) = 37 Cal 467 (DB) (1912) 
13 Cr L Jour 609 (649) (SB) (Cal) AIR 
1922 Mad 126 (127) = 23 Cri L Jour 203 
(DB). 

(2) The particular section under which 
prosecution is to be started need not be 
specified in the sanction provided the mat- 
complaint is otherwise made clear. 

L Jo’M’ 583 (587) = 4 Sind 
W 55 (DB) •• AIR 1920 Rang 169 (171) 

» 27 Cri’ L Jour 1075 (DB). 

(8) Where a sanction was given for pro¬ 
secution uhder Section 121 Penal Code in 
ictticcf of certain activities of the accused 
flro tmder flection 124-A in respect of cer- 
2® *P^echM delivered by him, it was held 

under Sei^on 121 in 
cf.w th© speeches' was covered hy die 
- ™ 1925 Mad 106 (106, 107) 

L Jour 4D1 (DB). ' 


(4) Where a prosecution under Sec. 124A 
is sanctioned, a prosecution for al^tment 
of offence under S. 124^A is justified under 
the sanction, (1909) 9 Cri L Jour 130 
(132) = 32 Mad 35 (DB). 

6. Proof of sanction. — (1) Sanction of 
Government for prosecution must be strictly 
^ro^ed. 1872-1892 Low Bur Rul 389 

(2) A sanction communicated by tele¬ 
gram must be jwoved to emanate from the 
Government. The Court is forbidden by 
the express provisions of Section 88 Evi¬ 
dence Act to make any presumption as to 
the person by whom the telegram was 
sent. AIR 1920 Mad 928 (928, 929) = 
20 Cri L Jour 455 (SB). ; 

(3) Order authorising Senior Superinten¬ 
dent of Police to make complaint under 
Section 153-A, Penal Code — Such order 
signed by Deputy Secretary to Government—• 
Assistant who was acquainted with Deputy 

Secretary’s signature could prove it _ 

Sanction held not invalid merely because 
file was not sent to Governor as the order 
was a public document by virtue of Sec¬ 
tion 47 Evidence Act. AIR 1965 Pat 393 
(394, 395) == 1965 (2) Cri LJ 401 = ]9e5 
BLJR 613. 

7. Who can sanction prosecution. —• 

(1) Where a sanction is issued bv the Gov¬ 
ernment, it must be the act of the Govern¬ 
ment as a body and not of a single mem¬ 
ber of it. AIR 1920 Mad 928 (929) = 
20 Cri L Jour 455 (SB). 

(2) It is not open to accused person to 

dispute the right of the de facto Govern¬ 
ment to sanction prosecution under this 
section. (1912) 13 Cri L Jour 609 (613. 
649) (SB) (Cal). ^ * 

(3) State Government by general order 
can empower subordinate officers to grant 
sanction for a class of offences. AIR 1968 
AH 265 (269) = 1968 Cri LJ 884 (DB). 

8 . Sanction not judicial function. — 

(1) Government in according or withhold¬ 
ing sanction under this section acts purely 
in executive capacity and not in judicial 
capacity. (1904) 1 Cri L Jour 275 (278) 

Mad nio 

(1112) = 13 Cri L Jour 209 (2U) (FB) 
AIR 1926 Rang 169 (171) = 27 Cri L 
Jour 1075 (DB). (Per Duckworth, J.) 

(2) It is not necessary that the Govern¬ 
ment in sanctioning a prosecution should 
give reasons for doing so. AIR 1923 Mad 
838 (339) = 24 Cri L Jbur 11(1 

(3) It is not necessary, before sanction¬ 
ing a prosecution, that the accused must 
TC given an opportunity of showing why 
hw prosecution should not be ordered 
g904) 1 Cri L Jour 275 (278) = 27 Mad 
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Section 196 (contd.) 

9. Form and contents of complaint. — 

(1) A complaint under this section must 
fulfil the requirements of the definition of 
a complaint under Section 4 (1) (h). (1908) 

7 Cri L Jour 10 (14) = 35 Cal 141 (DB). 

(2) The complaint must set out the facts 
constituting the alleged offence. If such 
facts are not stated, the proceedings are 
liable to be quashed. (1912) 13 Cri L Jour 
609 (650) (SB) (Cal). 

(3) After the proceedings have been ter¬ 
minated, a conviction cannot be set 
aside on the ground purely that the com¬ 
plaint did not properly set out the facts of 
the case. (1912) 13 Cri L Jour 609 (651) 
(SB) (Cal) (1908) 7 Cri L Jour 10 (16) 
= 35 Cal 141 (DB) (1909) 9 Cri L 
Jour 108 (111) = 32 Mad 3 (DB). 


ted is not admissible on the record AIR 

19^ Sind 1 (14) = 45 Cri L Jour 471 
(FB), 

(4) Sanction- must be given before 4e 

proceedings are started. Sanction given 
after proceedings axe commenced is not 
enough. AIR 1956 Mad 392 (393, 394) = 
1956 Cri L Jour 1000 (2) 1890 Pun Re 

(Ct) No. 16 p. 33 (37) (DB) AIR 1933 
Cal 332 (332) = 34 Cri L Jour 518. 

(5) Section 532 does not apply to cases 
where a Magistrate has committed an ac- 
c^ed person to the sessions in the absence 
of the sanction and complaint reQuired by 
this section. (1910) 11 Cri L Jour 453 
(460) = 37 Cal 467 (DB) 1890 Pun Re 
(Cr) No. 16 p. 33 (35, 36, 37) (DB). 

[But see (1897) 22 Bom 112 (124, 125).J 


(4) It is absolutely necessary that a com¬ 
plaint under this section should specify 
the accused person against whom action is 
to be taken. (1911) 12 Cri L Jour 2 (3) 
(SB) (Cal) »•* (1912) 13 Cri L Jour 609 
(612) (SB) (Cal). 

(5) In a prosecution for sedition the 
complaint must set out the alleged sedi¬ 
tious words used by the accused A^R 
1929 Lah 284 (286) = 30 Cri L Jour 1129 

AIR 1925 Mad 106 (107) = 25 Cri L 
Jour 401 (DB) (1897) 22 Bom 112 (150). 

[But see (1909) 9 Cri L Jour 108 (111) 
= 32 Mad 3 (DB).] 

(6) Charge-sheet in the form of final 
police report under Section 173, Criminal 
P. C. filed after investigation registered 
under Section 420, I. P. Code, but found 
relating to two offences namely under 
S. 420 and S. 294-A, I. P. Code — Charge, 
sheet is not a complaint required by Sec¬ 
tion 196. AIR 1957 Andh Pra 987 (990) 
= 1957 Cri L Jour 1389. 

10. Want of sanction — Effect. — (1) 
Prosecution under this section is illegal in 
the absence of sanction. AIR 1951 Pat 
513 (513) = 52 Cri L Jour 710 AIR 
1955 SC 196 (204) = 1955 SCR 1150 = 
ILR (1955) Punj 135 = 1955 Cri L Jour 
526 AIR 1955 Cal 517 (519) = 1955 
Cri L Jour 1340 (DB) AIR 1926 All 231 
(232) = 27 Cri L Jour 705. 

(2) Where there is no sanction, there is' 
a defect of jurisdiction which can never 
be cured under Section 537, Criminal P. C. 
Fact that accused is ultimately convicted 
under another section in respect of which 
no sanction is required does not validate 
the proceedings or cure the defect AIR 
1951 Pat 513 (513) = 52 Cri L Jour 710. 

(3^ In the absence of a sanction to prose¬ 
cute even evidence showing that an offence 
covered by this section has been commit- 


11. Want of complaint — Effect. ~ (1) 
A mere sanction of prosecution by the 
Government is not enou^ for the validity 
of proceedings under this section in the 
absence of a valid complaint based upon 
such sanction. 1890 Pun Re (Cr) No. 16 
p. 33 (34, 35) (DB) AIR 1955 Punj 90 
(91) = ILR (1954) Punj 134 = 1955 Cri 
L tour 714 (DB) (1911) 12 Cri L Jour 
2 (3) (SB) (Cal) •• (1908) 7 Cri L Jour 10 
(16) = 35 Cal 141 (DB). 

(2) The letter embodying • the sanction 
may itself be treated as complaint and, at 
any rate, the want of a complaint in such 
circumstances is only an irregularity cura¬ 
ble under Section 537. (1908) 7 Cri L 
Jour 353 (355, 356) = 1908 Pun Re (Cr) 
No. 8 (DB). 

(3) The State Government sanctioning 
prosecution u/s. 124A, I.P.C. against the ac¬ 
cused and directing the Senior Superinten¬ 
dent of Police to institute a com^aint 
Filing of complaint by Senior Sub-Inspector 
is merely an irregularity curable by S. 537 
Cr. P. C. AIR 1968 All 265 (267) = 1968 
Cri LJ 884 (DB). 

12* Facts of case amounting to offence 
requiring sanction as well as other offence. 
— Elffect. — (1) Where the facts of a case 
amount to an offence which requires for 
iU prosecution a ^sanction under this $ec. 
tion as well as an offence which does not 
require such sanction, proceedings can be 
taken in respect of the latter offence in the 
absence of sanction. AIR 1951 Cal 581 
(584) = 52 Cri L Jour 1480 (DB) AIR 

1951 Cal 133 (136) = 52 Cri L Jour 1226 
(FB). (AIR 1917 Cal 708 = 18 Cri L Jour 
377 = 48 Cri L Jour 660 (Cal) and AIR 
1949 Cal 632 =5 51 Cri L Jour 97, Over¬ 
ruled.) AIR 1944 Sind 1 (14) = 45 Cri 
L Jour 471 (FB) AIR 1941 Mad 863 
(364) = 42 Cri L Jour 652 •• AIR 1934 
Nag 71 (73) = 35 Cri L Jour 1097 •• AIR 

1952 Air 35 (37) (DB). (AIR 1925 AU 230 
= 26 Cri L Jour 362i Overruled.) 
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®[198A. Prosecution for certain classes of criminal conspiracy. ■— No Court 
shall take cognizance of the o6Fence of criminal conspiracy punishable under St> 
tion 120B of the Indian Penal Code, 

(1) in a case where the object of the conspiracy is to commit either an illegal 
act other than an offence, or a legal act by illegal means, or an offence to which 
the provisions of Section 196 apply, unless upon complaint made by order or under 
authority from f[the J [State Government] or some officer empowered by the 
1 [State Government] ] in this behalf, or 

(2) in a case where the object of the conspiracy is to commit any non- 
cognizable offence, or a cognizable offence not punisliable with death, §[impri- 
sonment of life] or rigorous imprisonment for a term of two years or upwards, 
unless the {[State Government], or a Chief Presidency Magistrate®! or District 
Magistrate empowered in this behalf by the * [State Government] has, by order in 
writing, consented to the initiation of the proceedings; 


SECTION 196A — SYNOPSIS 

1. Scope and object. 

2. Chief Presidency Magistrate — 

Power of, to sanction prosecution 
under the section. 

3. Essentials of sanction. 

4. Whether Magistrate who has sanc¬ 

tioned prosecution can try a case. 

5. Proviso. 

6. Want of sanction — Effect. 

1. Scope and object. — (1) Tliis section 
is intended to see that prosecutions for the 
offence are not started in cases which are 
not of a sufficiently serious nature. AIR 
1934 Cal 391 (392) = 35 Cri L Jour 714 
(DB) AIR 1934 Pat 561 (563) = 36 Cri 

L Jour 17 (DB) AIR 1964 Bom 133 
(136) = 1964 (1) Cri LJ 648 (DB). 

(2) Under this section offence charged 
must be that of a criminal conspiracy. 
Where it is not criminal conspiracy but 
some other offence, the mere fact that it is 
asserted that the accused "conspired” to 
commit offence in the sense they are jointly 
responsible will not make this section ap¬ 
plicable. AIR 1928 Mad 1158 (1161, 1164) 
= 30 Cri L Jour 191 (DB) AIR 1968 
SC 709 (713) = 1968 Cri LJ 867 AIR 
1961 Andh Pra 448 (453, 454) = 1961 (2) 
Cri LJ 605. 

(3) Criminal conspiracy must be one 
punishable under Section 120B Penal Code. 
If the offence charged is abetment of of¬ 
fence by conspiracy no sanction is necessary. 
1958-2 Andh WR 523 (526) AIR 1938 
Mad 130 (132) = 39 Cri L Jour 266 ** 
AIR 1922 Cal 107 (112, 113) = 23 Cri 
L Jour 657 (DB) AIR 1962 SC 876 (885, 
886, 903} = 1962 (1) Cri LJ 770 AIR 
1961 Cal 461 (465, 466) = 1961 (2) Cri 
LJ 204 (FB). (Reversed on another point 
in AIR 1962 SC 876.) 

(4) The jurisdiction of Court to take 
Cognizance of an offence of conspiracy 
depends upon the. object of the conspiracy. 
air 1939 Bom 129 (135) = 40 Cri L Jour 
579 (DB) AIR 1918 All 345 (345, 346) 
« 19 Cri L Jour 12 (DB) •• AIR 1950 
Cal 66 (71) = 51 Cri L Jour 376 (DB) •• 


AIR 1969 Punjab 225 (229) = (1967) 69 
Pun LR 168 (179) (Delhi). (Where the com¬ 
munication was to forge documents anc) to 
use such documents to enable the passen¬ 
gers to go abroad, it was held that the 
ca.se was covered by Clause (2) and not 
clause (1) of Section 196-A.) 

(5) The object of consjiiracy ha.s to be 
determined at the initial stage not onlv by 
reference to the sections of the penal en¬ 
actment referred to in the complaint but 
also upon the facts narrated therein and 
the evidence tendered Ijefore the Magistrate. 
AIR 1939 Bom 129 (135) = 40 Cri L Jour 
579 (DB) “*» AIR 1925 Cal 579 (580) = 
26 Cri L Jour 302 (DB) AIR 1961 SC 
1241 (1245) = 1961 (2) Cri LJ 302 
(1962) 1 SCR 194. 

(6) The commission of a cognizable of¬ 

fence punishable with death, traiisp»n-talit»n 
or rigorous imprisonment for a l< rin of two 
years or upwards, and not covei<*d by Sec¬ 
tion 196, is not included in the .section. No 
sanction is necessary for pro.seciition. AIR 
1950 All 639 (643) 1958-2 Andh W'R 

523 (525) AIR 1950 Cal 66 (71) = 51 
Cri L Jour 376 (DB) AIR 1946 Mad 7 
(8) = 47 Cri L Jour 435 AIR 1934 All 
61 (64) = 35 Cri L Jour 1349 (DB) 

AIR 1935 Pat 91 (93) = 36 Cri L lour 
500 (DB) 1963 (2) Cri LJ 713 (714) = 
(1964) 5 Guj LR 263 1962 Ker LT 690 

(702). 

(7) Where the object of the criminal con¬ 
spiracy does not fall within the section, 

sanction will not be necessary even where 

the object of the conspiracy i.s sought to 
be attained by doing an act which is cover¬ 
ed by the section. AIR 1950 Cal 66 (71) 
= 51 Cri L Jour 376 (DB) AIR 1955 
Bom 82 (86) = II.R (1954) Bom 554 = 
1955 Cri L Jour 289 (DB) AIR 19.39 
Bom 129 (136) = 40 Cri L Jour 579 (DB) 
®® AIR 1947 Cal 32 (34) 47 Cri L Tour 

710 (DB) ®® AIR 1934 Mad 88 (93, 94) = 

35 Cri L Jour 631 (DB). 

(8) Sanction will not be nece.ssary merely 
becaw.se substantive offence which is alleg¬ 
ed to be the object of the conspiracy is one 
which cannot he taken cognizance of wRh- 
ou^ sanction of a particnl.'ir authority AIR 
1934 Nag 71 (76) = 35 Cri L Jour 1097. 
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s-.b-se^Hon^nf m I'trLrhn conspiracy is one to which the provisions of 

IM XI ^ ^ Section 19o apply no such consent shall be necessary.] 

laiSrSecUors Amendment Act, 1913 (VIII of 

[ij for “the Governor-General in Council, the Local Government, pr some 

officer empowered by the Governor-General in Council," by A. O., 1937. 

[]] Substituted for ‘Provincial Government’ by A. L. O., 1950 

m Substituted “ttansportatjon," by the Code of Criminal' Proeedure (Amendment) 
Act, 1900 (AAVI of 195o), Section 24 (1-1-1956). 

[M] Subr,(it„ted for the brackets and figure ■‘(3)” by the Code of Criminal Procedure 
(Amendment) Act, 1923 (XVIII of 1923), Section 48. 

'°”cl‘Xf Ahmedabad exercises the Jurisdiction of a 

Chief Presidency M agistrate. — See G uJ. Ac t XIX of 1961. Section 14 (3) (4-11-1961.) 

Presidency Magistrate) has sanctioned a pro¬ 
secution under sub-section (2) of this sec¬ 
tion is nePher a disqualification preventing 
such Magistrate from tiying the case imder 
Section 556, nor in itself a ground for trans¬ 
ferring the case from him. AIR 1934 Cal 
391 (392) = 35 Cri L Jour 714 (DB). 

5. Proviso. — (1) Proviso does not apply 
to cases covered -by Section 195 (1). AIR 
1942 Sind 62 (64, 65) = 43 Cri L Jour 
612 (DJ3) AIR 1947 Sind 49 (53) •• 
AJR ^^^4 Cal 53 (54) = 24 Cri L Jcur 

(2) W’here there are several accused per¬ 
sons in a case and Section 195 applies only 
with regard to some and not with rega*-d 
to others, this section will apply to tlie 

JoKor and a sanction will be neceSsSary for • 
thj ir prosecution. AIR 1942 Sind 62 (64, 

^ (DB) AIR 

1938 Lah 526 (527) = 39 Cri L Tour 765 
(DB) - AIR 1925 Rang 296 (298) L 26 
Cn L Jour 1329 (DB). 

6. Want of sanction — Effect. _ ( 1 ) 

Want of .sanction under this section is fatal 
to proceedings and a conviction ob¬ 

tained in absence of such sancHon must 

as illegal. AIR 1929 Cal 754 

c o7 ^ ** air 1948 

b. Jour 51 (DB) 

I <275) = 34 Cii L 

Jour 938 (DB). 

/.iJm S2 (84) = ILR 

0948) Bom 316 = 49 Cri L Jour 261 = 

75 Ind App 30.] 


Section 19GA — Note 1 (contd.) 

(9) Consent under this section is not dis¬ 
pensed wilh merely because it can be said 
on the facts that a conspiracy to commit 
an offence not covered by the section has 
also been committed. AIR 1942 Sind 62 
(64) = 43 Cri L Jour 612 (DB). 

(10) Whether a sanction has been grant¬ 
ed under oection 196-A is a question of fact 
which ought to be urged at the trial and 
before the High Court. It is impossible at 
the app('llate stage in the Supreme Court 
to go into this question of fact. AIR 19.5S 
SC 350 (352) = 1958 SCR 1218 = ILR 
(1958) Punj 1310 = 1958 Cri L Jour 698. 

2, Chief Presidency Magistrate — Power 
of, to sanction prosecution under the sec¬ 
tion. — (1) A Chief Presidency Magistrate 
cannot sanction prosecution under this sec- 
tion unless he is empowered in this behalf 
bs- the State Government. AIR 1034 Bom 
183 (184, 185) = 35 Cri L Jour 1330 (DB) 

AIH 1925 Cal 579 (580) = 26 Cri L 
Jour 302 (DB). 

3. Essentials of sanction. — (1) No parti¬ 
cular form is prescribed for a sanction under 
this .section. AIR 1917 All 438 (439) = 
18 Cri L Jour 634 (635). 

[See also AIR 1948 PC 82 (84) = ILR 
(1948) Bom 316 = 49 Cri L Jour 261 s= 
75 Ind App 30.] 

(2) In sactioning prosecution under this 
section, the sanctioning authority is to see, 
not whether the allegations made by the 
prosecution are true but whether, if tuie, 
the case is such that in the interests of 
public justice there should be a trial. AIR 
1934 Cal 391 (392) = 35 Cri L Jour 714 

(3) A letter from Under Secretary’ to the 
State Goveniment in its Home Departm*“nt 
addressed to District Magistrate informing 
that the Governor has been pleased to grant 
sanction for prosecution of certain persons 
named tiierein would meet the requirements 
of Section 196-A. AIR 1963 SC 666 (671) 

~ (1963) Supp (1) 

4. Whether Magistrate who has sanction¬ 
ed prosecution can try a case. — (1> The 
fact that a District Magistrate (or Chief 


[But see AIR 1932 Cal 786 (787) r= 34 
Cri L Jour 56 (DB). (Conviction by Sessions 
Court for offence falling under this section, 
withoift requisite sancHon, held not bad in 
law'.)] 

(2) Where sanction is obtained after ini¬ 
tiation of proceed' jgs and before conviction, 
the defect is onl\ a technical one and in 
absence of prejudice to the accused it dees 
not make the trial illegal. AIR 1935 Cal 
316 (319, 320) = 36 Cri L Jour 982 (DB) 
AIR 1938 Mad 130 (131) = 39 Cri L 
Jour 266 AIR 1945 Oudh 180 (182) = 
47 Cri L Jour 40. 

[But see AIR 1920 Mad 928 (930) = 20 
Cri L Tour 455 (SR) (1909) 11 Cri L 
Jour 453 (460) = 37 Cal 467.1 
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j *[196Bk Preliminary inquiry in certain cases. — In the case of any offence 
in r^pect of which the provisions of Section 196 or Section 196-A apply, a District 
Ma^trate or Chief Presidency Magistratef may, notwithstanding anything contain¬ 
ed in tiiose sections or in any other part of this Code, order a preliminary investi¬ 
gation by a police-officer not being below the rank of Inspector, in which case 
such police-officer shall have the powers referred to in Section 155, sub-sec. (3).] 

[•] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 
1923), Section 49. 

[t] See footnote (*t) below Section 196-A. 


STATE AMENDMENTS 
Union territories (except Chandigarh) 

In its application to the union territories, in Section 196-B, for the words “Chief 
Presidency Magistrate'" substitute the words “Chief Judicial Magistrate’*.—Act 19 of 
1969, Section 3 and Schedule; item 50 (in Delhi, on 2-11-1969.) 

197. Prosecution of Judges and public servants. — •[ (1) When any person 
who is a Judge within the meaning of Section 19 of the, Indian Penal Code, or 


Section 196A —. Note 6 (contd.) 

(3) Where proper sanction was ob¬ 
tained before a final charge-sheet was laid 
against all the accused and the trial began 
only after the final charge-sheet, S. 196-A 
had been duly complied with. AIR 1955 
Trav-Co 33 (41) = 1955 Cri L Jour 414 
(DB). 

(4) Where a charge in respect of the cri¬ 
minal consDiracy is added or substituted it 
is enough if sanction is obtained before such 
addition or substitution. AIR 1927 Cal 296 
(297) = 28 Cri L Jour 466 (DB). 

(5) A Court is not precluded from 
talcing cognizance of different offence 
in absence of a sanction. AIR 1940 Cal 
277 (280) = 41 Cri L Jour 719 (DB) 

AIR 1922 Cal 107 (110) = 23 Cri L Jour 
657 (DB) AIR 1935 Pat 91 (93) = 36 
Cri L Jour 500 (DB) AIR 1967 SC 1590 
(1594) =s 1967 Cri LJ 1401 (1962) 64 

Punj LR 519 (520). 

(0) Where a prosecution is started for 
criminal conspiracy in the absence of the 
sanction required under this section, and 
me facts disclose also a different offence, 
me proceedings can be validated by imend- 
ing the charge into one for such (different) 
offence. AIR 1925 Cal 579 (580) = 26 
Cri L Jour 302 (DB) •• AIR 1920 Oudh 
161 (164) = 26 Cri L Jour 1602 AIR 
1939 Bom 129 aS5, 136) = 40 Cri L Jour 
579 (DB). 

^ [But see AIR 1925 Rang 296 (299) = 26 
Cri L Jour 1329 XDB).J 
. w Section given by authority in whose 
prosecution was laimched and not by 
hto in whose time, offence took place is 

Cri LJ 1224. (pB). , 

(8) WltbdrWal of prosecution for obtaining 
UActipn und 0 r Section 190rA, Cr. P. C. — 
Vroer pf discha^e does not amount to ac- 
yyyl Prosecution on submission of 
tresh riiarae sheet after obtaining ••ancHon 
not barred: 1901 Pat LR 130 a32) (DB). 


(9) Hiough the Home Secretary can pass 
an order on behalf of the Government, ffie 
order made by the former wiffiout refer¬ 
ence to the minister in charge of the de¬ 
partment on policy matter is Invalid. AIR 
1969 Punj 225 (234) = 1969 Cri LJ 932. 

(10) Accused charged for two offences; 
(1) Conspiracy to commit offence under 
Section 5 (2), Prevention of Corruption Act 
and (2) Offence under that section commit¬ 
ted in pursuance of that conspiracy — No 
sanction under Section 196-A (2) in lespect 
of the offence of conspiracy which is a 
non-cognizable one — Both charges must 
fail. AIR 1970 Assam 43 (48) (DB). 

(11) Where the accused was charged 
imder Sections 120-B, 161, 162, 163 of 
Penal Code, but the sanction was obtained 
in respert of offences under Section 120B 
and Section 101 I. P. C. and not in respect 
of offences under S. 120-B and Ss. 162 and 
103 it was held that the conviction for of¬ 
fences under Ss. 120B and 161, I. P. C. 
could still be maintained. AIR 1970 Delhi 
102 (107). 

Section 196B — Note 1 

(1) Investigating Officer may arrest ac¬ 
cused in course of investigation under autho¬ 
rity of warrant of arrest issued by Sub- 
ffivisionai Magistrate to facilitate Inspector’s 
investigation — Sub-divisional Magistrate 
does not act beyond jurisdiction. AIR 1962 
Pat 2 (5, 6) (DB). (AIR 1959 SC 1118, Hel. 
on.) _ 

SECTION 197 — SYNOPSIS 

1. Scope and object. 

2. Judge. ' > 

3. Magistraite. 

4. Public servant not retnovable front 

office save by or with the sanction 
of a State Govemmeot or the Cen¬ 
tral Government. 
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any Magistrate, or when any public servant who is not removable from his 
office save by or with the sanction of a f§[State Government] or t[the Centoal 

whn? J’ been com Jtted by him 

Shn ® purporbng to act in the discharge of his official duty, no Court 

shall take cognizance of such offence except with the tfprevious sanction — 

^ person employed in connection with the affairs of 
the Union, of the Central Government; and 

(b) the case of a person employed in connection with the affairs of a 
State, of the State Government],] ] 

tion—M^ThrMfr Government or State Government as to iwosecu- 

hf Government or the State Government], as the case may 

DC, n J J may determine the person by whom, the manner in which, the 
oll ence or offences for which, the prosec ution of such Judge, [Magistrate] or 

Section 197 — Synopsis (contd.) 

5. Receiver appointed by Court — Pro¬ 

secution of, 

6. “Is accused.duty.** 

6A. Acts committed in official capacity 
requiring sanction — Illustrative . 
cases. 

6B. Acts held not committed in offidal 
capacity and hence did not require 
sanction — Illustrative cases. 

7. Taking cognizance. 

8. Who can sanction prosecution. 

9. Essentials of sanction. 

10. Stage at which sanction is to be 

obtained. 

11. Want of sanction — Effect. 

IIA. Sanction in case of joint trial of two 
accused. 

12. Sub.section (2). 

13. Provisions of other Acts. 

1. Scope and object. — (1) The right to 
prosecute any person or body of persons by 
whom one may htfve been injured, when 
such injury gives rise to an offence, is a 
common right which can only be limited 
by special legislation, and in considering 
whether the right has been taken away, it 
must be seen whether it is taken away by 
express words or by necessary implication. 

(1878) 3 Cal 758 (761) (DB). (Per Ainslie, J.) 

(2) This section is an instance of a provi- 
.sion restricting common right of a person 
to prosecute another who has caused him 
an injury which is an offence. The section 
embodies one of the exceptions to the 
general rule laid down in Section 190, that 
any offence may be taken cognizance of 
by the Magistrates enumerated therein. 

AIR 1952 Nag 12 (14) = ILR (1951) Nag 
764 = 1952 Cri L Jour 98 (DB) AIR 
1955 SC 196 (204) = 1955 SCR 1150 = 

ILR (1955) Punj 135 = 1955 Cri L Jour 
526, 

(3) The object of the section is to guard 
against vexatious proceedings against public 
servants and to secure the wdl-considered 
opinion of a superior authority before a 
prosecution is launched against them. AIR 
1958 Madh Pra 2 (Pr 22) = 1958 Cri L 
Jour 41 AIR 1957 Cal 25 (Pr 28) = 

1957 Cri L Jour 54 AIR 1957 Madh B 


172 (Pr 7) = 1957 Cri L Jour 508 AIR 
1957 Raj 51 (Pr 5) = ILR ’(1956) 6 Raj 
821 = 1957 Cri L Jour 227 AIR 1952 
Nag 12 (13) = ILR (1951) Nag 764 = 
1952 Cri L Jour 98 (DB) •• AIR 1942 
Mad 664 (664) = 44 Cri L Jour 13 
AIR 1938 Pat 543 (544) = 39 Cri L Jour 
774 AIR 1929 Bom 375 (376) = 3l 

Cri L Jour 353 (DB) (1970) 2 Pun LR 16 
(19) AIR 1970 Andh Pra 13 (15) = 

1970 Cri LJ 26 (DB) AIR 1968 Mys 243 
(244) = 1968 Cri LJ 1183 AIR 1967 
Goa 121 (133) = 1967 Cri LJ 1304 (DB) 
AIR 1963 Andh Pra 491 (491, 492) = 
1963 (2) Cri LJ 601 (DB) AIR 1963 
Andh Pra 491 (491, 492) = (1963) 2 Cri 
LJ 601 (DB) 1963 (2) Cri LJ 359 (361) 
(Raj) AIR 1961 Ker 175 (176, 178) = 

1961 (1) Cri LJ 816 (DB). (Object is to 

ensure discouragement of fraudulent, 
doubtful and impolite prosecution.) AIR 
1960 Raj 173 (176, 177) = 1960 Cri LJ 
996 = 1959 Raj LW 609. 

(4) Before the section can be invoked, 
two conditions must be satisfied— 

(1) the accused must be a public servant 

of the kind mentioned in the sec¬ 
tion; and 

(2) the oifence must be committed by 

the accused while acting or purport¬ 
ing to act in the discharge of his 
official duty. AIR 1951 Cal 388 
(389) (DB) AIR 1957 Madh B 

172 (Pr. 4) = 1957 Cri L Jour 508 
AIR 1957 Raj 51 (Pr 5) = ILR 
(1956) 6 Raj 821 = 1957 Cri L Jour 
227 AIR 1957 Tripura 18 (Prs. 4, 
8) = 1957 Cri L Jour 394 AIR 
1943 Pat 229 (231, 232) (DB) ** 
Am 1949 FC 1 (2) ss 49 Cri L 
Jour 625 AIR 1928 Mad 161 
(162, 163) = 28 Cri L Jour 1038 
•* AIR 1965 Bom 131 (133) = 1965 
(2) Cri LJ 197 1963 (2) Cri LJ 

359 (361, 362, 363) (Raj) 1962 
Ker LJ 1150 (1153) Am 1962 
SC 1573 (1580, 1581) = 1962 (2) Cri 
LJ 510 = (1963) 1 SCR 121. 

(5) The section requires only a sanction 
for the prosecution. No formal complaint 
is necessary as in the case of Section 196. 
1870 Rat 32 (32) (DB). 
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public servant is to be conducted, and may specify the Court before which the 
trial is to be held. 

(3) 1. 

[1882—S. 197; 1872—S. 466; 1861—S. 167.] 

[®] Sub-section (1) was substituted for the original by the Code of Criminal Procedure 
(Amendment) Act (XVIH of 1923), Section 50. 

[f] Substituted for the words “some higher authority/' by A. C. A, O., 1948. 

[J] Substituted for “previous sanction of the Local Government," by A. O., 1937. 
[§] Substituted for clauses (a) and (b) in sub-section (1), by A. L. O., 1950. 

Substituted for “such Government" by A. O. 1937. 

I®t] Substituted for “the Governor General or Governor” by A, L. O., 1950. 

[*§] The words “exercising his individual judgment” were omitted by Adaptation of 
Existing Indian Laws Order, 1947. 

[ft] Inserted by the Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 
[]§] Sub-section (3) was repealed by A, C. A. O. 1948. 

It§] Substituted for “Provincial Government” by A. L. O., 1950. 


OBJECTS AND REASONS 


1923.— “It has been pointed out to 
us that difficulties with regard to Sec¬ 
tion 197 have recently come to light. 
There are certain public servants who 
are only removable from office by the 
Secretary of State, and it is unreason, 
able that they should obtain no protec¬ 
tion under the section. Further, in 
view of Section 4 (2) of the Code, the 
word ‘Judge’ has to be interpreted ac¬ 
cording to the definition given in Sec- 19 
of the Indian Penal Code, with the re¬ 
sult that Magistrates, acting in certain 
capacities under the Code, e.g., when 
holding inquiries, obtain no protection. 


Section 197 — Note 1 (contd.) 

[See also (1910) 11 Cri L Jour 453 (460) 
= 37 Cal 467 (DB).] 

(6) The section applies to offences under 
Penal Code, as well as to offences under 
other laws. AIR 1940 Pat 316 (320), 321) 
= 41 Cri L Jour 221 (225) (DB). 

(7) Section applies even to offences com¬ 
mitted outside India. AIR 1931 Cal 646 
(648) == 33 Cri L Jour 83 (DB). 

(8) Section 6 (2) of the Criminal Law 
Amendment Ordinance, 29 of 1943, con¬ 
strued in the light of Section 1 (2) of the 
C^e shows that this section is not appli¬ 
cable to cases triable under the Ordinance. 

1944 FC 66 (68) = 45 Cri L Jour 755 
••AIR 1944 Pat 378 (387) = 46 Cri L 
Jour 438 (DB). 

^(9) Where the offence alleged to have 
1^0 committed by a person referred to in 
mis section in the discharge of his official 
duty also falls under Section 195, both the 
complaint referred to in Section 195 (1) 
and sanction under this section are neces- 
taking cognizance of the offence. 

83 (86) = 39 Cri L Jour 

<U4 (DB). 

(10)' This section has no application to 
proceedings for contempt of-Court as the 
proceedings are hot in connection with any 
offence. AIR 1952 All 56 (58) = 1952 


We have, thei^efore, proposed a re-draft 
of sub-section (1) of Section 197 to 
meet these difficulties. We have con¬ 
fined the operation of the section to 
public servants removable by a Local 
Government or some higher authority 
and have provided that the sanction re¬ 
quired for a prosecution will be the 
sanction of the authority which has 
power to remove- Mr. Chaudhuri 
would prefer to leave Section 197 un¬ 
altered save in so far as the Bill pro¬ 
posed to amend it; he considers that 
the amendment proposed by us would 
enhance the difficulty of obtaining sane- 
tion” — S. C. R. (18 of 1923.) 

Cri L Jour 223 (DB) AIR 1958 Punj 471 
(Pr. 35) = ILR (1958) Punj 1822 = 1958 
Cri L Jour 1529. 

(11) This section is in the nature of a 
procedural provision and therefore would 
apply to a proceeding which was pending 
when the Code was made applicable to 
Hyderabad by the Code of Criminal Pro¬ 
cedure (Amendment) Act, 1951. AIR 1952 
Hyd 135 (136, 137) = ILR (1952) Hyd 
383 = 1952 Cri L Jour 1299 (DB). 

(12) The question whether an accused 

who is a public servant, would be protect¬ 
ed under this section is not a pure ques¬ 
tion of law but a mixed que.stion of fact 
and law and has to be decided after in¬ 
vestigation and cannot be short-circuited by 
summariK’ throwing out the complaint. AIR 
1952 Ma<l 667 (669) = 1952 Cri L Jour 
1295 (1953) 2 Mad L Tour 28 (30) 

•• AIR 1967 All 333 (333) =’ 1987 Cri LJ 
839. 

(13) This section being an exception to 
the general rule in Section 190 an accused 
who relies on this section as a bar to his 
prosecution has to establish all facts which 
bring into play the exceptional provision. 
AIR 1952 Nag 12 (14) = ILR (1951) Nag 
764 = 1952 Cri L Jour 98 (DB) ®® 19-58 
Kcr L Tim 106 (108) AIR 1946 Pat 
108 (108) = 47 Cri L Jour 445 •• AIR 
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Section 197 —. Note 1 (conld.) 

(DB) ^ 

(H) Article 14 of the Constitution of 
India does not render Section 197 ultra 
Vires as the discrimination is based upon a 
rational classification. Public servants have 
to be protected from harassment in the dis¬ 
charge of official duties while ordinary citi- 
zcns not so engaged do not require this 
safe^ard. AIR 1956 SC 44 (48) = (1955) 

19o4 Nag 265 (267) = ILR (1954) Nag 
6ri ^ 1954 Cn L Jour 1367 (DB). 

also AIR 1957 Puni 110 (Pr 13) = 
I.R ^a957, Punj 618 = I 957 

2. Judge. ~ (1) A “Judge”, as defined 
m Section 19 Penal Code, is entitled to 
the protection of this section whether or 
not he is removable from office without 
me sanction of the Government AIR 1959 

T (1957) 7 Raj 1085 

— 1959 Cn L Joim 82. (Sarpancb of Pan- 
cnayat is a Judge and removable by Pan. 
chayat Officer — He is protected under 
this eection.) 

f2) The following persons have been held 
to be Judges for the purpose bf this sec¬ 
tion : 

(a) The President of a Municipality or 

Local Board when accepting or re¬ 
jecting nomination papers for elec¬ 
tion. AIR 1929 Mad 175 (176) = 
30 Cri L Jour 365. (President of 
Union Board is Judge, but not a 
public servant being removable under 
Section 44, Madras Local Boards 
Act.) 

(b) An election officer when removing 

names from the electoral roll. 1937 
Mad WN 740 (741). 

(c) A member of a Village Panchayat 

Court or its President. (1936) 37 
Cri LJ 294 (294) (Nag). (Member.) 

AIR 1959 Raj 12 (Pr 6) = ILR 
(1957) 7 Raj 1085 = 1959 Cri L 
Jour 82. (Sarpanch of Panchayat.) 

AIR 1956 All 134 (135) = 1956 
Cri L Jour 185. (Sarpanch under the 
U. P. Panchayat Raj Act.) ®® AIR 
1922 Mad 62 (62) = 23 Cri L Jour 
148 (DB). (Do.) 1937 Mad WN 

216 (216). (President.) 

(d) A Village Munsif in the Madras Pre¬ 

sidency trying suits under the Madras 
Village Courts Act. But in sending 
his report under Section 45 a Village 
Munsif is not acting in his capacity 
as a Magistrate. AIR 1929 Mad 172 
(173, 174, 175) = 30 Cri L Jour 
396 ®® AIR 1933 Mad 270 (270) = 

34 Cri L Jour 526 (1904) 1 Cri 

L Jour 321 (326) = 27 Mad 223 
(DB) AIR 1937 Mad 578 (578) 

— 38 Cri L Jour 950. (Village Munsif 
sending report under Section 45 is 
not acting as Judge.) 


A Village Magistrate in the Madras 
Presidency when trying an offender 
under the Madras Village Police 
Regulation, 11 of 1816, or while 
entering in his register the particu- 
l^rs of a case filed before him. But 
a Village Magistrate when he is pre¬ 
venting the commission of an of¬ 
fence does not act as a Judge. (1900) 
23 Mad 540 (543, 544) (DB) •• 

1937 Mad WN 870 (871). 

(0 A Village Police Patel trying and dis¬ 
posing of a base under Section 14, 
Bombay Village Police Act, 8 of 
1867. AIR 1938 Bom 489 (490) = 
40 Cri L Jour 116 (DB). 

(g) A Court of Wards Manager while 

exercising the functions referred to 
in Part 4 of the Chota Nagpur En¬ 
cumbered Estates Act. 6 of 1876, re¬ 
lating to the settlement of debts. 
AIR 1937 Pat 160 (162) — 38 Cri 
LJ 94. 

(h) Punch while acting in his judicial 

capacity. 1959 Raj LW 51 (52) = 
ILR (1959) 9 Raj 38. (Overruled on 
another point in AIR 1964 Raj 174.) 

(3) An. arbitrator is not a Judge within 
the meaning of Section 19 of the Penal 
Code, and hence no sanction of State Gov¬ 
ernment is necessary under this section for 
his prosecution for acts done wFiile acting 
as arbitrator. AIR 1940 Pesh 41 (43) =3 
42 Cri L Jour 68. 

(4) Returning Officer scrutinising nomina¬ 
tion papers in election of a Co-operative 
Society is not a Judge and cannot claim 
protection under S. 197. AIR 1970 Punj and, 
H 21 (23) = 1970 Cri LJ 67. (Section 
cannot be invoked when by the time com¬ 
plaint is filed, the Returning Officer had 
already given his decision and was no 
longer acting as such. AIR 1929 Mad 175, 
Dist) 

3. Magistrate. ^ (1) A Magistrate who 
was removable without the .sanction of the 
Government and who was accused of an 
offence committed by him while merely 
Imiding an inquiry (not being a trial) under 
the ^ Code was outside the purview of the 

section as amended in 
• 1 j ^ Magistrate also would be en¬ 

titled to the protection of this section. See 
Report of the Select Committee (1922). 

4. Public servant not removable from 
office save by or with the sanction of a 
State Covermnent or the Central Govern¬ 
ment. — (1) This section applies only to 
such public servants as are not removable 
from office save by or with the sanction of 
the State Government or of- Ae Central 
Government AIR 1952 Pat 379 (380) = 
1952 Cri L Jour 1391 AIR 1959 Andh 
Pra 27 (Pre 6, 9) = 1959 Cri L Jour 21 

AIR 1957 Assam 125 (Pr 4) = ILR 
(1955) 7 Assam 226 = 1957 Cri L Jour 
832 (DB). (It cannot be applied to areas 
where District Coimcils wiA a certain 
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Section 197 — Note 4 (contd.) 
ampMOt of autonomy are functioning as the 
governing bodies such as Khasi ana Jaintia 
Hill District.) AIR 1956 Assam 2 (4) 
= 1956 Cri L Jour 38 (DB) AIR 1954 
Nag 265 (266) = ILR (1954) Nag 661 = 
1954 Cri L Jour 1367 (DB) AIR 1951 
Kutch 79 (80) = 52 Cri L Jour 1486 
AIR 1950 All 639 (642) AIR 1944 PC 
66 (67) = 45 Cri L Jour 755 AIR 1939 
All 705 (705, 708) = 41 Cri LJ 137 
AIR 1969 Delhi 291 (293) = 1969 Cri L 
J 1239 (DB). (Prosecution of General Mana¬ 
ger, (State) Roadways — Sanction under 
Section 197 held required — Obiter.) 
(1964) MLJ (Cri) 711 = (1964) 2 Mys LJ 
449 (450) (DB) 1962 (2) Cri LJ 583 
(584) (Puni). 

(2) Words ‘removable from his office' 
refer not to particular vacancy to which a 
person has been costed but to the office 
to which he has been appointed as public 
servant wherever and in whatever capacity 
he may be working. AIR 1968 Mvs 243 
(244) = 1968 Cri LJ 1183 = 1968 Lab 
IC 1169 = (1968) 1 Mys LJ 388. 

(3) Where a person is removable both 
by State Government and by an authority 
subordinate to Government, Section 197 
would not apply. AIR 1957 Maclh B 172 
(Pr 5) = 1957 Cri L Jour 508 ®® AIR 
1959 Andh Pra 27 (Pis. 6, 9) = 1959 Cri 
L Jour 21 AIR 1957 Tripura 18 (Prs 4, 
8) =: 1957 Cri L Jour 394. (Sub-Inspector 
of Police also removable by District Supe¬ 
rintendent of Police under' Section 7, Police 
Act — No sanction is necessary.) 

(4) Test for applicability of section is 
only that the public servant must not be 
removable by any other authority than that 
mentitmed in the section but also that he 
must be removable by such authority. See 
Report of the Select Committee (1922). 

(5) The words “removable from office' in 
Section 197 are used in the technical sense 
of the office coming to an end on some 
superior authority forcing the public ser¬ 
vant to vacate it. AIR 1964 Raj 174 (176) 
= 1964 Cri LJ 339 (DB). 

, (6) If once the Central Government has 
®®l®g®ted its powers to another authority 
vnth regard to appointment and removal 
f c servant, then for the purposes 

S. 197 the public servant concerned will 
not be treated to be a public .servant “nor 
removable^ from his office except by or with 
* 1 ^ section of the Central Government”. 
ii? SC 1331 (1334) = (1968) 1 SCJ 

Rai fl37) = 1968 

(Chairman of Municipal Board— 

M removable' in (Section 197 must be con- 

■trued in sense of office coming to end 

*om# superior authority forcing public 
wrv Mt to vacate It and not in sense of it 

end by operation of law. AIR 
A»65 Mys 258. Dissent, from.) 

Jfh^ expres.sion “Government'* in the 
■cctioa refers to the Governinent acting in 


its executive capacity. Hence, a public 
servant who is removable from hi.s office 
only by the Legislature is not entitled to 
the protection of this section. See (1878) 
3 Cal 758 (762, 763) (DB). 

(8) The Commissioner in Sind was not a 
Provincial Government within the meaning 
of this section. AIR 1932 Sind 177 (180) 
= 34 Cri L Jour 171 (DB). 

(9) This section does not apply to of¬ 
fences alleged to have been committed by 
public servants who are removable from 
office by some authority subordinate to the 
State Government although such authority 
may only be acting in the exercise of a 
power delegated by the State Government. 
AIR 1943 FC 18 (20, 21) = 44 Cri L Jour 
466. (No sanction necessary for prosecution 
of Sub-Inspector and an Assistant Sub- 
Inspector of Police and Excise Sub-Inspector 
who are removable from office under statu¬ 
tory rules by the Deputy Inspector General 
of Police and the Excise Commissioner res¬ 
pectively. Affirming AIR 1943 Pat 229 on 
appeal. AIR 1935 Mad 442 = 36 Cri L 
Jour 1241; AIR 1926 All 271 = 27 Cri 
L Jour 345 and AIR 1935 Rang 263 = 
36 Cri L Jour 1272, Approved. AIR 1917 
Mad 344 = 17 Cri L Jour 168 and AIR 
1934 Rang 238 = 36 Cri L Jour 77, Over¬ 
ruled.) ®® AIR 1965 Mys 128 (134) = 
1965 (1) Cri LJ 565. (Treasurer removable 
from service b\ Comptroller of State Ac¬ 
counts on date of taking cognizance of of- 

fSee also AIR 1952 Mad 667 (669) = 
1952 Cri L Jour 1295 AIR 1946 Bom 
86 (87, 88) = ILR (1946) Bom 85 == 47 
Cri L Tour 319 (DB) AIR 1947 Oudh 
210 (215) = 22 Luck 428 (DB).J 

[See however ILR (1954) 4 Raj’ 464 
(467).] 

(10) Where the power of removal has 
been transferred out and out by the State 
Government to some either authorit>’. this 
section will not apply. AIR 1935 Rang 
263 (264) =s 36 Cri L Jour 1272 (FB) 

AIR 1969 Cal 481 (487) = 1969 Cri 
LJ 1224 (DB). (Members of Railu'ay Pro¬ 
tection Police removable from sfrvice by 
Commandant of R. P, P.) (1965) (2) Cri 

LJ 165 (165) (Guj). (Post-Master is remov- 
able by Post-Master General.) 

(11) Where delegation of powers by State 
Government is ultra vires, but the subordi¬ 
nate authoiit>' is otherwise coinpetent to 
remove the public servant from office, sanc¬ 
tion is not nee* ssary. AIR 1938 Rang 181 
(184) = 39 Cri 1. Jour 614. 

(12) Even though the Central Govern¬ 
ment delegates its power of appointing a 
public servant to another authority under 
Section 10 General Claiuses Act, the autho¬ 
rity to remove him is wifh the Central Gov-, 
ernment. In such a case, sancb’on of the 
Central Cnvemment is necessary for the 
prosecn'’' i ' f the public servant. .MR 
Assam ^ ■ I (Prs. 2, 3) =* 1958 Cri L four 
1129 (DB). 
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^ (13) The President of a Taluk Board who 
u()t removable from office without the 
sanction of the Government is entitled to 
protection of this section, though if he 
absents himself from a certain number of 
meetings he will cease to hold office even 
without IxMng removed from it. AIR 1933 
161 (163. 164) = 34 Cri L Jo^ 191 

(14) Where a public servant is removable 
rrntn his office without the sanction of any 
ol authorities mentioned in the section 
the fact that the State Government has the 
power of restoring to office such public ser¬ 
vant after his dismissal by some omer autho- 
rif\ does not bring him within the purview 
of tins section. AIR 1922 Nag 121 (122) 
— 23 Cri L jour 397. 

(15) The condition as to the status of the 
accuse_d must be satisfied not only when 
the offence was committed but also when 
the prosecution is started for it is only then 
that it can be said that a public servant 
is accused of an offence. AIR 1952 Puni 
89 (94) = 1952 Cri L Jour 316 (DB). 
(Overruled on another point in AIR 1957 
SC 458) AIR 1932 Sind 177 = 34 Cri 
L lour 171 and AIR 1937 Nag 293 = 39 
Cri L Jour 146, Dissented from.) AIR 
1959 Mad 437 (Pr. 10) = ILR (1959) Mad 
677 = 1959 Cri L jour 1187. (President 
of village Panchayat misapDropriating money 
— Prosecution launched vmen he ceased to 
be President — Sanction not necessary — 
AIR 1958 SC 107, Relied on.) AIR 1959 
Orissa 159 (Pr. 22) = 1959 Cri L Jour 
1197. (Public servant ceasing to be such 
on date of cognizance — Sanction is not 
necessary — AIR 1958 SC 107 Relied on.) 

AIR 1952 Nag 12 (14) = ILR (1951) 
Nag 764 = 1952 Cri L Jour 98 (DB). (AIR 
1937 Nag 293, Overruled.) ®® AIR 1938 All 
513 (514, 515) = 39 Cri L Jour 925 ®® 
AIR 1948 Bom 248 (249) = 49 Cri LJ 357 
= ILR (1947) Bom 706 AIR 1943 Cal 
527 (530) = 44 Cri L Jour 633 (DB). (AIR 
1937 Nag 293 = 39 Cri L Jour 146 and 

AIR 1932 Sind 177 = 34 Cri L Jour 171, 

Dissented from.) AIR 1961 SC 1395 

(1397) = 1961 (2) Cri LJ 571 = (1961) 2 

sej 649 = 63 Bom LR 1020. (Person ceas¬ 
ing to be Magistrate when cognizance of 
offence is taken — Sanction not necessary. 
AIR 1958 SC 107. Rel. on.) 

AIR 1967 Goa 121 (132, 133) = 1967 
Cri LJ 1304 (DB) ®® 1962 (2) Cri LJ 408 
(411) 1961 All LJ 859 (DB). (Person not 

a ‘judge’ at the time of accusation — Sanc¬ 
tion to prosecute him is not neces¬ 
sary. AIR 1958 SC 107, Rel. on.) 

AIR 1960 Raj 247 (248, 249) = 1960 Cri 
LJ 1375 (2) = 1960 Raj LW 183. (Sanc¬ 
tion not necessary if accused ceases to hold 
public office on date of taking of cognizance 
of offence. AIR 1958 SC 107, Foil.; AIR 
1952 Nag 12: AIR 1953 All 470 and AIR 
1954 Bom 109, Rel. on; AIR 1932 Sind 
177 and AIR 1937 Nag 293, Diss. from.) 


[But see AIR 1932 Sind 177 (179) =: 84 
Cri L Jour 171 (DB).] 

(16) It is not necessary that a public 
servant should be in office at the time when 
the accusation was preferred against him. 
AIR 1950 Raj 51 (52, 53). 

(17) At the time the Court is asked to 
take cognizance, not only the offence must 
nave been committed by a public servant 
but the person accused must still be a 
public servant removable from office by a 
conipetent authority before the provisions 
w Section 6 can apply, AIR 1958 SC 107 
(Pr II) = 1958 SCR 1037 = ILR (1958) 
Piinj 986 = ILR (1957) 2 All 523 = 1958 

L Jour 254. (Accused ceasing to be 
public servant at time Court takes cogni¬ 
zance — Section 6 does not apply.) 

(18) A Corporation (like the Calcutta 
Municipality) is not a public servant See 
(1878) 3 Cal 758 (760, 762) (DB). 

(19) The protection conferred by this sec- 
rion on the public servants mentioned there¬ 
in does not extend to persons to whom such 
public servants may delegate any portion 
of their powers. (1897) 2 Weir 226 (226) 
(DB). (No sanction is necessary for pro¬ 
secuting a Municipal Chairman Delegate for 
acts done qua Chairman Delegate.) 

(20) The following persons have been held 
to be public servants to whom the section 
applies: 


(a) Member of Municipal Council, (even 

after he is elected as vice-chairman). 
AIR 1953 Sau 143(144): 1953 Cri LJ 
1263 (DB) ®® AIR 1938 Pat 543 
(545) = 39 Cri L Jour 774 AIR 
1934 Cal 838 (841) = 36 Cri L Jour 
, 385 (DB) ®® AIR 1928 All 756 (758) 

= 30 Cri L Tour 62 ®® AIR 1930 
Lah 147 (147) = 31 Cri L Jour 
691 ®® AIR 1939 Cal 636 (636) = 
40 Cri L Jour 959 (DB). 

[But see AIR 1932 Sind 177 (178, 179) 
= .34 Cri L Jour 171 (DB).] 

(b) Member of District Board. AIR 1941 

Bom 85 (88) = 42 Cri L Jour 441 
(DB) ®® AIR 1933 All 543 (544) = 
34 Cri L Jour 1208 ®® AIR 1925 
Oudh 565 (566) = 26 Cri L Jour 
1157 (DB). 

(c) Pre.sident of Taluk Board. AIR 1937 

Bom 160 (161) = 38 Cri L Jour 654 
(DB) ®® AIR 1929 Mad 8 (10) = 
30 Cri L Jour 164. 

(d) Secretary of a municipality. AIR 

1953 Vindh Pra 7 (8) = 1953 Cri 
L Jour 596. 

(e) President of Municipality. AIR 1938 

Pat 543 (545) = 39 Cri L Jour 774 
•• AIR 1955 Mys 113 (113, 114) = 
ILR (1955) Mys 324 = 1955 Cri 
L Jour 1269 AIR 1928 Cal 516 
(518) = 30 Cri L Jour 348 (DB) 
AIR 1928 Mad 1158 (1160, 1161) 
= 30 Cri L Jour 191 (DB) ®® (1964) 
(1) Cri LJ 126 (127) (Raj) ®® AIR 
1961 Guj 57 (59. 61) = (1960) 1 
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Gui LR 249 - 1961 (1) Cri LJ 
499. (President as councillor not re¬ 
movable except by State Government.) 

AIR 1960 Raj 173 (175. 176, 
177) = 1960 Cri LJ 996 = 1959 
Rai LW 609. (AIR 1939 Cal 636, 
Rel. on; ILR (1954) 4 Raj 464, Dist¬ 
ing.) AIR 1968 Raj 138 = (1968) 
Raj LW 59 = 1968 Cri LJ 654. 

(f) Manager of Court of Wards of an 

estate. AIR 1943 Pat 316 (320) = 
41 Cri L Jour 221 (225) (DB). (See 
Bengal Court of Wards Act, S. 59A.) 

(g) Chairman and members of a Debt 

Settlement Board. AIR 1940 Cal 
405 (405) = 41 Cri L Jour 854 (DB). 

(h) Chairman of a District Board consti¬ 

tuted under the Bombay Primary 
Education Act. AIR 1936 Bom 453 
(454) = 38 Cri L Jour 16 (DB) 

(i) The Wllage officers referred to in the 

following cases. AIR 1939 Bom 63 
(64) = 40 Cri L Jour 269 (DB). 
(Officiating kulkarni under Sec. 58, 
Bombay Hereditary Village Offices 
Act.) AIR 1927 Bom 432 (433) 
28 Cri L Jour 534 (DB). (Revenue 
Patil.) (1965) 1 Mys LJ 647 (659) 
(DB). 

(j) Sarpanch or upsarpanch of panchayat 

under Rajasthan Panchayat Act. AIR 
1964 Raj 174 (175, 176) = 1964 (2) 
. Cri LJ 339 (DB). (1959 Raj LW 51 
= ILR (1959) 9 Raj 38 and ILR 
(1954) 4 Raj 464, Overruled.) ** 
AIR 1966 Raj 125 (127) = 1966 
Cri LJ 584. (AIR 1959 Andh Pra 
27, Dissented from.) 1961 (1) Cri 
LJ 558 (559, 560) = 1960 Raj LW 
610 1959 Raj LW 633 (635) = 

ILR (1959) 9 Raj 583. 

(k) Assistant Registrar of Co-operative 

Societies appointed by Government 
and his services lent to Society 
who passed remarks against an audit 
report in discharge of his official dutv. 
AIR 1988 Mys 243 (244) = 1968 
Cri LJ 1183. (AIR 1960 SC 266 and 
AIR 1966 SC 220, Foil.) (196.5) 
1 Andh LT 225 = (1985) 1 Andh 
WR 358 (361). 

(l) Chief Executive Officer of Road Trans¬ 

port Corporation is public servant 
under Section 43 of Road Transj->ort 
Corporation Act, AIR 1963 .Aiulh 
Pra 491 (491, 492) = (1963) 2 A.^lh 
WR 12 = (1963) 2 Cri LJ 601 (DB). 

(m) Police Officers (removable from their 
office only by State Government) 
acting in exercise of their powers 
under Sections 127, 128 — Sanction 
under Sections 132 and 197 held 
necessary. 1983 (1) Cri LJ 53 = 
AIR 1963 Ker 7 (8, 9). 

(21) The following persons have been 
“ipld not to be public servants to whom 
section applies: 

(a) Police-patel in the Bombay Presidency. 
1880 Rat 147 (147) (DB) (1880) 


4 Bom 357 (358) (DB). 

(b) President of Union Committee. AIR 

1929 Mad 175 (176) = 30 Cri L 
Jour 365 AIR 1925 Cal 782 (782) 
= 20 Cri L Jour 1178 (DB). 

(c) Forest ranger. AIR 1922 Nag 121 

(122) = 23 Cri L Jour 397. 

(d) Chairman of Co-operative Credit 

Society. AIR 1935 Bom 36 (36) = 
36 Cri L Jour 532 (DB). 

(e) Sub-overseer of P. W, D. (1912) 13 

Cri L Jour 770 (770) (DB) (Mad). 

(f) The officers referred to in the fol¬ 

lowing cases. AIR 1952 Pat 379 
(380) = 1952 Cri L Jour 1391. 
(Chaukidars and daffadars.) AIR 
1959 Andh Pra 27 (Prs. 6, 9) = 1959 
Cri L Jour 21. (Sar panch or Upa- 
SarpShcn of Gram Panchayat under 
Hyderabad Gram Panchayats Act, 
17 of 1956.) AIR 1957 Madh B 
172 (Prs. 5, 7) = 1957 Cri L Jour 
508. (Panch or Sarpanch of Gram 
Panchayat.) AIR 1950 All 6:39 
(642). (Railway Officer not removable 
from office except with the sanction 
of the Railway Board.) 7 1 and 
K LR 261 (265, 266). (A Minister 
in Tammu and Kashmir.) AIR 
1941 Sind 39 (41) = 42 Cri LJ 437. 
(A member of Legislative As¬ 
sembly under Section 476.) AIR 
1941 Sind 30 (31) = 42 Cri L Jour 
422 (DB). (Chief store-keeper and 
assistant superintendent of machinery 
for the port trust estate entrusted 
with the keeping and the expending 
of property by the trustees of the 
port on their behalf.) AIR 1940 
Oudh 382 (383) = 41 Cri L Jour 
695 (DB). (Sub-Inspector of Police.) 

AIR 1937 Mad 578 (578) = 38 
Cri L Jour 950. (Village Munsif 
sending report under Section 45.) •• 
AIR 1934 Pat 548 (549) = 36 Cri 
L Jour 285. (Municipal Engineer.) 

AIR 1917 Lah 179 (179) - 18 
Cri L Jour 106 (106). (Member of a 
notified area committee.) AIR 
1924 Lah 310 (311) = 23 Cri L Jour 
7-50. (Municipal Secretary.) ** AIR 
19.31 Bom 527 (528) = 33 Cri L 
Jour 78 (DB). (Under Section 9 (2) 
of the Bombay Act, 4 of 1923, the 
administrative officer of the school 
board.) AIR 1934 All 173 (174) 
35 Cri L Jour 617. (Clerk in U. P., 
District Board.) AIR 1967 SC 
1331 (1334) = 1967 Cri LJ 

1200 = 1967 SCR 529 AIR 
1967 Pat 441 (443). (Employees of 
National Coal Development Corpo¬ 
ration.) •• AIR 1965 Mys 253 (255) 
= (1965) 1 Mys LJ 26 = 1965 (2) 
Cri LJ 379. (President or Vice-Presi¬ 
dent of a Municipal Council consti¬ 
tuted under Mysore Town Municipa¬ 
lities Act — Who are removable not 
only by or with sanction of Govern- 
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Miinicipa] Council 
Itself. AIR 1964 Bom 191, Foil ) 
AIR 1964 Bom 191 (194, 195) = 
66 Bom LR 28. (Vice-president of 
a district municipality who is not 
removable from his office of vice- 
president save by or with the sanc¬ 
tion of the State Government 
IS also removable by 

the municipalit>’ as and when it 
pleases.) (1964) 2 Mys LJ 449 

(-loO) (DB) 1962 (1) Cri LJ 686 
(687, 688 ) = 1961 All LJ 376. (The 
occretary of Village Panchayat.) 

AIR I960 Madh Pra 291 (291, 292) 

068 . (Chairman and Secretary of Land 
A lanagement Committee established 
b> gaon Panchayat under U P 
Zamindari Abolition and Land Re- 
foixns Act.) 

(g) Sanction is not necessary to prosecute 
* Sub-Inspector for offence commit¬ 
ted by him even if the offence was 
committed while discharging his offi¬ 
cial duty. (1969) Mad LJ (Cr) 192 
(193) = 1969 Ker LT 8 AIR 1964 
SC 269 (272) = 1964 (1) Cri LJ 161 
= (1964) 3 SCR 671. 

5. Receiver appointed by Court — Pro- 
sccuMon of. — ( 1 ) A receiver appointed by 
'i Court IS not a public servant who is 
“not removable from his office save by or 
with the sanction of a State Government 
or the Central Government.” Hence, the 
sanction of the State Government is not 
necessary for his prosecution in respect 
of acts done by him as receiver. Nor is 
the permission of the Court which appoint¬ 
ed the receiver necessary for his prosecu¬ 
tion. AIR 1939 Rang 202 (203) = 40 
Cri L Jour 648 AIR 1928 Bom 493 
(495) = 30 Cri L Jour 465 (DB) «« AIR 
1934 Bom 306 (306) = 35 Cri L Jour 
1403. 

[See also (1912) 15 Ind Cas 491 (492) 

= 13 Cri L Jour 491 (Cal).J 

(2) Sanction of the Court must be ob¬ 
tained before a prosecution is instituted 
against the receiver for criminal breach of 
trust in respect of the properties taken pos¬ 
session of by him as receiver. AIR 1919 
Cal 647 (649) = 19 Cri L Jour 820 (DB) 

(1903) 30 Cal 721 (724) (DB) AIR 
1960 Cal 444 (445) = 1960 Cri LJ 902 
(DB), 

(3) The Special Official Receiver of the 
High Court is a public servant not remo¬ 
vable from office without the sanction of the 
State Government. AIR 1945 PC 18 (21, 

22) = 71 Ind App 203 = ILR (1945) Lah 

(PQ r| ^ ^ (1945) Kar 

(4) As to ihe liability of an executor or 
administrator filing false accounts in Court 
for being prosecuted without the sanction 
or complaint of the Court, see the fol¬ 
lowing case. AIR 1921 Cal 431 (432) = 


22 Cn L Jour 295 (DB). (Held that under 
the provisions of Section 98, Probate Act, 
such act IS offence under Section' 193, 
renal Code, and hence sanction of High 

Court was necessary , under Section 195, 

mem "of 1923.) “ " 

6 . “Is accused .duty.” _ (l) By 

the amen^nc Act, 18 of 1923, the words 
as such Judge or public servant” were re¬ 
placed by the words “while acting or pur- 
porting to act in the discharge of his offi¬ 
cial duty • the object of the amendment 
was stated to be to amplify the words 
and to make the sense clear. See the 
Statement of Objects and Reasons 1914. 

[See AIR 1937 Pat 160 (162) = 38 Cri 
L Jour 94. (Amendment has widened the 
scope of the section.) ] 

(2) The phrase ‘conduct in the discharge 
or his public functions’ occurring in Sec¬ 
tion 198-B covers a vaster field than what 
has been held by the Supreme Court in 
exam^g SecHon 197 (1). AIR 1961 AJJ 
24 (36, 37, 38) = 1961 (1) Cri LJ 1 (DB). 

(3) Four different views have been ex¬ 
pressed^^ as to the interpretation of the 
words ^ while acting or purporting to act in 
the discharge of his official duty? See AIR 
1939 FC 43 (56) = 40 Cri L Jour 4^ 
(Case under ^ctmn 270 ( 1 ). Government 

of India Act, 1935, which used similar ex¬ 
pression.) 

(a) test is not whether the offence 
IS capable of being committed only 
by a public servant and not by any¬ 
body else but whether it is com- 

under the circumstances spe¬ 
cified in the section. AIR 1949 

PC 117 (118) = 76 Ind App 10 = 

?? air 1929 

Mad 659 (660, 661) = 30 Cri L 

IrV air 1933 Sind 

161 (164) = 34 Cri L Jour 191 
(DB) AIR 1934 All 978 (979) = 

X? h air 1935 

Nag 52 (53) = 36 Cri L Jour 1092 

air 1934 Rang 238 (239) = 

eo Si air 1935 Pat 

52 (55, 56) = 36 Cri L Jour 650 
(DB), 

[See however AIR 1929 Bom 375 (376) 

= 31 Cri L Jour 353 (DB). (Per 
Baker, J.) ] 

(b) The section applies only if the act 
complained of is itself done by the 
public servant in pursuance of bis 
public office, although it may be in 
excess of the duty or in the ab¬ 
sence of such duty. AIR 1935 Cal - 
176 (176. 177) = 37 Cri L Jour 103 
(DB) AIR 1935 Rang 263 

(265, 266) = 36 Cri L Jour 1272 
(FB) AIR 1939 Bom 63 (64) = 

40 Cri L Jour 269 (DB) AIR 
1939 Lah 1 (3) = 40 Cri L Jour 
252 AIR 1939 Mad 604 (605) = 

40 Cri L Jour 853 AIR 1937 
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* Pat 160 (162) = 38 Cri L Jour 94 
•** 1937 Mad WN 216 (210) 
(1970) 72 Punj LR 16 (21) (Delhi) 
AIR 1970 Raj 145 (148) 
1903 Ker LT 942 (944). (Complaint 
against Police Officer for using abu* 
sive langua^ and assaulting — Act 
of Police Officer though reprehensible 
done while discharging duties as 
police officer — Complaint should 
be dismissed in the absence of 
Government sanction.) 

(c) The section refers to cases where the 
act constituting the offence is so 
connected with the official duty or 
act as to be inseparable from it. 
AIR 1935 Pat 52 (55, 56) = 36 Cri 
L Jour 650 (DB) AIR 1957 Orissa 
69 (Pr 4) = 1957 Cri L Jour 468. 
(Medical officer mishandling patient 
before taking him into operation 
theatre and also handling him 
roughly before operation — Acts 
form one transaction.) AIR 1966 
SC 220 (227) = 1966 Cri LJ 179 
1970 Cri LJ 642 (645) = 1969 
Pat LJR 234. (Per Majority.) 

AIR 1966 Raj 125, (126) = 1980 
Cri LJ 584 AIR 1965 Punj 200 
(203, 204) = 1965 (1) Cri LJ 593 
AIR 1965 Raj 210 (212, 213) = 
1965 (2) Cri LJ 681. (Action taken 
under Section 203, of Rajasthan 
Municipalities Act (38 of 1959), 
which empowers the Board to 
remove any unauthorised obstruction 
or encroachment from any public 
street or open space.) 1961 (2) 
Cri LJ 218 (221) (Cal). (Labora¬ 
tory technician going to Calcutta 
for bringing blood from Blood Bank 
for use of paying and uon-payine 
patients — Part of amounts paid 
lor blood by paying patients misap¬ 
propriated — The offence is by a 
public servant while purporting to 
act as a public servant.) 1901 
(1) Cri LJ 558 (561) = 1960 Raj 
LW 810. (Issue of certificate of 
residence of a person by Panchas 
of a Gram Panchayat.) ILR 
(1959) (1) Cal 607 (611, 612) (DB). 


(d) 


A « 


It is not necessary that the action 
involving offence must be done or 
purported to be done in compli¬ 
ance with official duty. It is 
enough if the action relates to the 
discharge of an official duty, al- 
it may be in derogation of 
^at ofl^cial duty. The applicabi¬ 
lity of the section depends not on 
nature of the action which in¬ 
volves the offence but on the mat¬ 
ter to which the action relates so 
ttlat the words "in the discharge of 
ur official duty" ml^t be read as 
in the 'Matter of the discharge of 
^ official duty" AIR 1930 3md 


144 (145) = 31 Cri L Jour 597 
(DB) AIR 1928 All 750 (757, 
758) = 30 Cri L Jour 62 AIR 
1967 Pat 441 (443) = 1967 Cri L J 
1684. 


■(3)i An offence, vhich does not come 
within any of the categories enumerated 
in the above classification, is not covered 
by this section. In other words, this sec¬ 
tion applies only to acts that can be .said 
to be done in an official capacity and not 
to acts done in a private capacity. AIR 
1950 All 396 (Pr 16) = 1956 Cri L Jour 
648. 

[See AIR 1939 FC 43 (52) = 40 Cri 
L Jour 468 AIR 1967 SC 776 (777, 
778) = 1967 Cri LJ 665. (See Panchayats 
— Madras Village Panchayats Act (X of 
1950), Section 106.) ] 


(4) Mere fact that an offence is com¬ 

mitted by a public servant when he is in 
office is not enough to attract the provi¬ 
sions of this section. AIR 1940 Cal 274 
(275) = 41 Cri L Jour 659 (DB) AIR 

1956 AH 396 (Pr 16) = 1956 Cri L Jour 

848 ®® AIR 1927 Mad 566 (567) = 28 
Cri L Jour 539 AIR 1966 SC 220 (227) 
= 1966 Cri LJ 179. (Per Majority.) 
1968 MLJ (Cr) 735 (739) = 1967 Mad 

LW (Cri) 181 = 1968-2 Mad LJ 554 ®® 
AIR 1967 Punj 51 (52) = 1966 Cur LJ 
523 = 68 Punj LR 659. 


(5) It is not enough to bring a case with¬ 
in this section that an offence is comoiit- 
ted by a public servant at a time during 
which he is engaged in the transaction of 
official business. AIR 1935 Pat 52 (56) = 
36 Cri L Jour 650 (DB) ®® AIR 1955 
All 396 (Pr 16) = 1956 Cri L Tmir ." IS 
AIR 1947 Sind 60 (61) = ILR (1940) 
Kar 187 = 48 Cri L Jour 573 (DB) 

AIR 1932 Mad 214 (215) = 33 Cri L Jour 
557 ®® 1967 Mad LW (Cr) 181 = (1968) 
2 Mad LJ 554 ®® AIR 1967 Goa 121 n.‘^2, 
133) = 1967 Cri LJ 1304 /DR). «IVr 
Jetley J. C. Addl. J. C. Contra.) ®® 1963 
(2) Cri LJ 573 (575) (Pat). 

[See also AIR 1967 Punj 51 (52) = 
68 Punj LR 659.] 


(6) An offence will not come within the 
section merely because it is committed by 
a Judge while he is .sitting on the Bench 
and trying cases. The reason is that a 
Judge sitting on the Bench can act m a 
private as well as in official capacity and 
this section does not apply to acts done 
in a private capacity. AIR 1927 Mad 566 
(567) = 28 Cri L Jour 539 •® AIR 1917 
Mad 344 (346) = 17 Cri L Jour 168 (170). 

(7) The section comes into, operation in 
cases where proceedings are taken against 
a public servant p^^nally in respect of 
acts done or purporting to be done in the 
discharge of nis official duty., It cannot 
apply ^ere a public servant is prosecuted 
not in his personal capacity but in a re¬ 
presentative capacity.- AIR 1941 Cal 319 
(322) = 42 Cri L Jour 855 ®® 1968-^^id 
LJ (Cri) 735 (739) = 1968-2 Mad LJ 554. 
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(H) It is a question of fact in each case 
whether the alleged offence has been 
committed in an official capacity or not 
AIR 1950 Raj 51 (53) •• AIR 1939 FG 

^ 468 ** AIR 

19o8 Andh Pra 643 (Pr 7) = 1958 Cri L 
Jour 1290 AIR 1957 Raj 51 (Pr 9) = 
ILR (1956) 6 Raj 821 = 1957 Cri L Tour 
227 - AIR 1956 Orissa 86 (88) - ILR 
(19o5) Cut 644 = 1956 Cri LJ 540 AIR 
1928 Lah 72 (73) = 29 Cri L Jour 511 
DR) AIR 1935 Pat 52 (56) J 36 Cri 

(132, 133) = 1967 Cri LJ 1304 (DB) 

1963 (2) Cri LJ 573 (575) (Pat). ^ ^ 

1948 Sind 114 (116) = ILR 
(194/) Kar 126 = 49 Cri L Jour 454.] 

1952 Mad 667 (669) = 
1952 Cri L Jour 1295.] 

(8a) What a public servant says need 
not be viewed with suspicion in order to 
uphold the general rights of the .parties 
aggrieved. His defence is to be consi¬ 
dered as objectively as in other cases. He 

differently from other persons 
tor the purposes of criminal prosecution 
and, to that extent, it may be said that he 
enjoys a privilege or a certain amount of 
protection. He is treated like other per¬ 
sons* when he commits a common offence. 
He is not above the law in either case. 
AIR 1967 Goa 121 (132) = 1967 Cri LI 
1304 (DB). 


(9) In determining the question whether 
offence has been committed in official capa¬ 
city or not the Court must, at the outs<jt, 
have regard to the allegations in the com¬ 
plaint (if any) in the case. AIR 1953 
Trav-Co 183 (188) = ILR (1953) Trav-Co 
1 = 1953 Cri L Jour 966 (FB) AIR 
1952 Pat 253 (253) = 1952 Cri L Jour 
799 AIR 1935 Cal 176 (176) = 37 
Cri L Jour 103 (DB) AIR 1967 Puni 
51 (52) = 1967 Cri LJ 256 AIR 1965 
Punj 200 (203, 204) = 1965 (1) Cri LJ 

593 = 1964 Cur LJ 548. 

[But see AIR 1933 Mad 268 (269) =s 
34 Cri L Jour 528.J 

(10) The Court is not always confined 
to the allegations in the complaint in de¬ 
termining the question of the applicability 
of this section. Where at any rtage of 
the case it appears from the evidence and 
other materials before the Court, that the 
offence is one falling under this .section, 
the Court is bound to drop the proceedings 
against the accused in the absence of the 
requisite sanction although the allegations 
in complaint do not show that Ais sec¬ 
tion applies to the case. AIR 1943 Cal 

594 (608) = 45 Cri L Jour 224 (SB) ** 
AIR 1956 SC 44 (50) = 1955-2 SCR 925 
= 1956 Cri L Jour 140 AIR 1967 Coa 
121 (132) = 1967 Cri LT 1304 (DB) 
•• ILR (1960) Ker 1376 (1380). 


allegations made 
therein and the examination of the tom- 

plainant are to be considered for deciding 

Poo lift necessary. AIR 1967 

(DB) ^ 

(12) The Coi^ is not bound by the sec- 
taons mentioned in the complaint in decid¬ 
ing whether the complaint is of such a 
nature as requires the sanction of the au¬ 
thor^ mentioned in Section 197. The 
Court must look to the facts contained in 
the complamt to decide whether an of- 
l^nce, which requires sanction, has been 
made out. ILR (1954) 4 Raj 499 (501) 

(12A) Per Bindra, Addl. J. C. mere al¬ 
legation of commission of offence should 
not scare Court firom giving benefit of pro¬ 
fusions or section to accused. AIR 1967 
Goa 121 (135) = 1967 Cri LJ 1304 (DB) 

(13) The section does not mean that the 
very act which constitutes the offence must 
be the oflScial duty of the public servant 
con^med. AIR 1929 Mad 659 (660) = 

air 1935 Pat 

52 (54) = 36 Cri L Jour 650 (DB) 

AIR 1939 Mad 604 (605) = 40 Cri L Tour 
853 - AIR 1937 Wag 293 (295^ =^^9 

P^ntV AIR '1952 ^2 f 
L Cri 

air 1956 All 396 (Pr 16) 

r 

(14) The words of this section and those 
of Section 270 (now repealed) of the Gov¬ 
ernment of India Act, 1935, viz., “act done 
or purporting to be done etc.," have the 
same connotation and the words in this 
section “while acting” etc., should not be 
given a “temporal" meaning. A public 
servant can only be said to act or to pur¬ 
port to act in discharge of his official duty, 
if his act is such as to lie within the 
scope of his oflBcial duty. The test may 
well be whether the public servant, if 
challenged, can reasonably claim that, what 
he does, he does in virtue of his office. 
AIR 1948 PC 128 (133) = 75 Ind App 
41 = 1948 FCR 19 = 49 Cri L Jour 503. 
(Approvmg of AIR 1939 FC 43 = 40 Cri 
L Jour 468.) •• AIR 1957 Madh Pra 230 
(Prs 5, 6, 7) = 1957 Cri L Jour 1413 
AIR 1957 Raj 51 (Pr 9) = ILR (1956) 

6 Raj 821 = 1957 Cri L Jour 227 •• 
AIR 1966 SC 220 (227) = 1966 Cri LJ 

il?* Majority.) «* AIR 1967 Goa 

121 (135) = 1967 Cri LJ 1304 (DB). 
(Per Bindra, Addl. J. C.) 1966 Cri LJ 

494 (495) = ILR (1965) Cut 255 (Ori) •* 
(1966) 32 Cut LT 1096 (lt)98, 1099) •* 
]g66 BLJR 693 (697) = ILR 46 Pat 167 
gB) 1965 Mad LJ (Cr) 162 (165, 166) 
pB) (Ker) (1965) 1 Mys LJ 647 (661) 
pB). (Inmate of Protective Home, caned 
by Lady Superintendent, conned and 
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gagged , under her instructions, resulting 
in death of the inmate due to suffocation 
— The acts of the Lady Superintendent 
cannot be said to be so completely disso¬ 
ciated from her official duly as not to at¬ 
tract provisions of Section 197.) (1965) 

1 Mys LJ 647 (661) (DB) 1963 

(2) Cri LJ 573 (575, 576) (Pat) 1962 
(1) Cri LJ 686 (687) (All). (Cliairman and 
Secretary of Land Mortgage Committee al¬ 
leged to have prepared fictitious record of 
bogus action, can claim that they pre¬ 
pared the record in virtue of their office 
as part of their normal official functions.) 


[See also AIR 1948 PC' 156 (159) = 75 
Ind App 185 = 194S FCR 67 = 49 Cri 
L Jour 660 1959 Ker L Tim 347 (348) 

Trav-Co 183; AIR 1957 SC 
458, Foil.) «« AIR 1958 Cal 517 (Pr 5) = 

1958 

Pat 441 (Pr 3) = 1958 Cri L Jour 1083 
(AIR 1957 SC 458, Foil.) AIR 1957 
Assam 125 (Pr 4) = ILR (1955) 7 Assam 

^ air 

1956 Hyd 180 (Pr 12) = ILR (1956) H^•d 

191 = 1956 Cri L Jour 1320. af (he 
art IS not connected with the duties' as an 

sanction is not necessarv.) 

AIR 1955 Sau 100 (102) = 1955 Cri L 
te 1528 (DB) AIR 1954 Sau 132 
i^nll ^.r.1^54 Cri L Jour 1559 (DB). (AIR 

128 = 49 Cri L Jour 503 =: 

1948 FCR 19 = ILR 
a948) 2 Cal 542, Foil.) ®® AIR 1953 
Trav-Co 183 (188, 192) = ILR (1953) 

Toga'S? Cri L Jour 966 (FB) 

1952 Cri 1. Tour 1299 (DB) 

T t'^ 11^ 1952 Pat 389 (391) = 1952 Cri 

7 1^51 Cal 38S (389, 

7 fi^T ^ 1949 PC 117 (118) = 

urnr/' ff alleged' qualifies the 

word offence and not the expression ‘‘act- 

to act" in the discharge 

wheth. ' 1 ^® question as to 

wnether in makmg a particular order a 

public servant acted or pr.rported to act 

Sfp contents of the order- and 

made nnT* 1 * l^as been 

E' allegations in complaint 

= 1965*^ ??) (209. 211) 

All 80 ^ ^l^H (1^®5) 1 

servant who does not pur- 

cS^ dutv 4 -discharge of his offi- 

tion his official posi- 

benefit of rt? cannot claim the 

W ( 669 ) .'^IR 1^^52 Mad 

ATP inti 1^’^2 Cn L four 1295 •• 

^ 1®57 SCR 

PubSc bre-ach of trust by 

(W) r 1959 Ker L Tim 347 

laSo *%3 (Pr 7) r= 1958 Cri L 

ur 1290 »• air 1958 Cal 517 (Pr 5) 

IVoL 7.J 3 A. M. 77 


= 1958 Cri L Jour 1178 (DB). (Criminal 
breach of trust by sub-post master — Sane- 
non tor prosecution is not necessary.) 

AIR 1958 Pat 441 (Pr 3) = 1958 Cri L 

(Offence under Section 408, 
I P. C.) AIR 1957 Assam 146 (Prs. 10. 

^ 1999 (DB)- (AIR 

1956 Cal 109 = 1956 Cri L Jour 519, 
Dissented from.) ®« AIR 1957 Assam 125 
fff 4) = ILR (1955) 7 Assam 226 = 1957 
Cri L Jour 832 (DB). (Judge in his capa¬ 
city as Judge collecting fees, fines and 
.decretal money and misappropriating same 
“T No protection under section can be claim- 

7o^i^^.^92 7 J & K LR 261 (266) 

AIR 1939 Lah 1 (3) = 40 Cri L Jour 252 
AIR 1947 Sind 60 (61) = ILR (1946) 
Kar 187 = 48 Cri L Jour 573 (DB) ®® 
AIR 1929 Bom 375 (376) = 31 Cri L 
353 (DB) AIR 1935 Rang 263 

A?l’ ?oS ^ 1272 (FB) 

^97 (209, 210) (DB) 

Tw'^ 9 qV 126 (128) = 1963 Raj 

LW 293. (Chairman of a Municipal Board 
receiving certain amount of money in the 
discharge of his oflicial duty but not depo¬ 
siting the amount in the Municipal Board.) 

AIR 1957 Assam 69 (Pr 
2) — 1957 Cn L Jour 501. (Sanction is 
necessary for prosecution of a public ser¬ 
vant tor criminal breach of trust in his 
capacity as such.) ] 

(17) Even wl.en the charge is one of 

misappropriation by a public servant, whe- 

ther sanction is required will depend upon 

the facts of each case. If the acts com- 

plained of are .so integrally connected wiMi 

the duties attaching to the office as to be 

mse^parable from them, then sanction under 

Section 197 (1) would be necessary, but^ 

Jt there was no necessary connection be- 

Rveen them and the performance of those 

cluties, the official status furnishing only 

the occasion or opportunity for the acts, 

then no sanction would be required AIR 

}q« 309 (312) = 1955 SCR 1302 = 

1955 Cn L Jour 865 AIR 1958 Andh 

Pra 643 (Pr 7) = 1958 Cri L Jour 129o" 

X^^JU Foil.) AIR 19.57 

Madh Rra 230 (Prs 5 ^ q yj ^ 

L Jour 1413 AIR 1969 SC fififi 

689) = 1969 Cri LJ 1057 AIR I960 SC 

Hi (^11’ ■7^3) = I960 Cri LJ 1153 = 
1960 Sej 1223. (Railway servants going 
to house of complainant to witness search 
and there committing offences of theft 
misappropriation and wrongful confine- 
ment — Sanction not necessary.) 1967 
BLJR 727 (731 732) (DbT (SancH^ 

necessai^ for defamatoiy statements made 
in ducharge of official duty; for statements 
m having no connection with 

necessary.) •• 

rOBV iSfli 

(UB) AIR 1962 Bom 198 fl99 200 

(2) Cri LJ^320 J ^ B^' 

LR 130 (DB). (Act includes illegal omis? 

dTi PuBIic servants 

disregarded their duHes cast on them foi 


1218 [S 197 N 61 


[The Code of] Criminal Procedure, 1898 


Section 197 — Note 6 (contd.) 
safety of the populace — Sanction under 
Section 197, held necessary.) AIR 1961 
Kcr 260 (263, 264) = 1961 (2) Cri LJ 
484 = 1961 Ker LT 208 (DB). (Prosecution 
under Section 477-A of the Penal Code — 
Whether it is the ofBcial duty of the public 
servant to keep accounts, wherein false 
entries are made.) 

(18) If Section 197 is construed too nar¬ 
rowly it can never be applied, for of 
course it is no part of an ofEcial’s duty 
to commit an offence and never can be. 
But it is not the duty which the Courts 
have to examine so much as the act, 
because an official act can be performed 
in the discharge of official duty as well as 
in dereliction of it. The Courts have to 
concentrate on the word “offence**. An 
offence seldom consists of a single act. It 
is usually composed of several elements 
and, as a rule, a whole series of acts must 
be proved l:>efore it can be established. 
AIR 1955 SC 287 (292, 293) = 1955 Cri 
L Jour 857 = 1955 SCR 1177. 


(19) What the Court must find out is 
whether the act and the official duty are 
so inter-related that one can postulate rea- 
.sonably that it was done by the accused 
in the performance of the official duty, 
though possibly in excess of the needs and 
requirements of the situation. AIR 1956 
SC 44 (49) = 1955-2 SCR 925 = 1956 
Cii L Tour 140 AIR 1955 SC 309 (312) 
= 1955 SCR 1302 = 1955 Cri L Jour 
865 = ILR (1955) Patiala 145 AIR 
1957 Madh Pra 230 (Prs 5, 6, 7) = 1957 
Cri L Jour 1413 AIR 1957 Raj 51 
(Pr 9) = ILR (1956) 6 Raj 821 = 1957 
Cri L Tour 227 AIR 1969 SC 686 (688) 
1969 Cri LJ 1057 AIR 1960 SC 206 
(267, 278) = I960 Cri LJ 410 = (1960) 
2 SCR 89 AIR 1968 All 207 (209, 
210) = 1967 All LJ 716 (DB) • ®® AIR 
1967 Goa 121 (132, 133) = Cri LJ 

1304 (DB) — 1967 Cur LJ 209 (212) 

1963 (2) Cri LJ 359 (361, 362, 363) (Raj) 
®® AIR 1961 Guj 57 (61, 62, 63) = 1961 
(1) Cri LJ 499 = (I960) 1 Guj LR 249. 

(President of Municipality directing pay¬ 
ment of expenses in connection with legal 
proceedings against him — Prosecution 
under Section 409, Penal Code — Sanc¬ 
tion is necessary.) AIR 1961 Ker 260 
(263, 264) = 1961 (2) Cri LJ 484 
AIR 1961 Ker 175 (176, 177) = 1961 (1) 
Cri LJ 816 (DB) ILR (1960) Ker 1376 
(1379). (AIR 1956 SC 44, FoU.) AIR 1960 
Raj 247 (248) = 1960 Cri LJ 1375 (2) 
= 1960 Raj LW 183. 


(20) It is not necessary that the action 
purported to be done by a public servant 
must be strictly within his powers as such 
public servant. It is enough if he ■ pur¬ 
ports to act in the capacity with which he 
is clothed. AIR 1943 Cal 594 (609) = 
45 Cri L Jour 224 (SB) AIR 1957 Orissa 
69 (Pr 4) = 1957 Cri L Tour 468 AIR 


1937 Nag 293 (295) = 39 Cri L Jour 146. 
(Overruled on another point in AIR 1932 
Nag 12.) ®® AIR 1931 Mad 492 (494) = 
32 Cri L Jour 969. 

[See also AIR 1953 Sau 143 (144) = 
1953 Cri L Jour 1263 (DB) AIR 1943 
Pat 229 (236) (DB).] 

(21) Where a Village Munsif ordered the 
attachment before judgment of certain pro¬ 
perty and its removal under such attach¬ 
ment, he purported to act in the discharge 
of his official duty though he acted ultra 
vires of his powers. AIR 1917 Mad 657 
(658) = 17 Cri L Jour 394 (395), 

(22) Where the President of a Munici¬ 
pality entered a private bouse for the pur¬ 
pose of inspecting the water connexion, 
his action though irre^lar as not having 
been authorizea by the Municipal Com¬ 
mittee (as required under the law) was pur¬ 
ported to be in the discharge of his offi¬ 
cial duty. AIR 1935 Nag 52 (53) = 36 
Cri L Jour 1092. 

(23) Where the President of a Union 
Board published by affixing on the notice- 
board of his office and otherwise a notice 
that a certain election had been postpon¬ 
ed and in giving the reasons for postpone¬ 
ment he made certain defamatory state¬ 
ments the offence (if any) was committed 
by him while purporting to act in the dis¬ 
charge of his official duty though his ac¬ 
tion in publishing in the above manner the 
fact of postponement of the election might 
not have been authorized under the rules. 
AIR 1929 Mad 175 (176) = 30 Cri L Jour 
865. 

(24) The action purported to be done 
by the public servant in the discharge of 
his official duty must not be totally un¬ 
like anything which he is authorized to 
do by virtue of bis official position. Such 
action must be of the sort that the public 
servant is empowered to do in the course 
of his official duties. AIR 1952 Pat 389 
(392) = 1952 Cri L Jour 1477 AIR 
1952 Pat 379 (380) . = 1952 Cri L Jour 
1391 AIR 1952 Pat 253 (253) = 1952 
Cri L Jour 799. 

[See also (1949) 2 Sau LR 208 (209) 
(DB) ®® AIR 1943 Pat 229 (236) (DB).] 

(25) A line has to be drawn somewhere 
bet^veen the very narrow inner circle of 
official duties strictly so called, and the 
very large number of acts altogether out¬ 
side the scope of his official duties which 
no reasonable man would deem to be 
committed imder the colour of that office. 
V^ere exactly that line is to be drawn is 
a problem not of principle but of prudence 
and reasonableness varying with .the cn- 
cumstances of each case. AIR 1953 Vindh 
Pra 7 (8) = 1953 Cri L Tour 596. 

(26) If a public servant does not act in 
the belief that he is discharging his offi¬ 
cial duty, he cannot claim protection of 
this section. AIR 1917 Mad 657 (659) = 
17 Cri L Jour 394 (395). 
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(27) An act done in bad faith may yet 
be one done under colour of office. AIR 
1950 Raj 51 (55). (Following Sulaiman 
J.’s observations in AIR 1939 FC 43.) 

(28) Where a public servant holds two 
offices, one of them being of the kind spe¬ 
cified in diis section and the other not, if 
an offence is committed by him in his 
capacity as holding the latter office, the 
section does not apply. (1903) 30 Cal 927 
(933) (DB) AIR 1930 Bom 487 (488) 
= 32 Cri L Jour 281 (DB) •• AIR 1931 
Mad 492 (494) = 32 Cri L Jour 969. 

(29) Where a public servant holding an 
office of the kind mentioned in this section 
is, as surii public servant, appointed to 
another office, his official acts in connexion 
with the latter office will also relate to 
the former office and if they involve any 
offence will attract the provisions of this 
section. AIR 1934 Cal 838 (841) = 36 
Cri L Joui- 385 (DB) AIR 1930 Lah 
147 (147) = 31 Cri L Jour 691 AIR 
1925 Oudh 565 (565, 566) = 26 Cri L 
Jour 1157 (DB). 

(30) Where members of a Municipal 
Council (who are public servants to whom 
this section applies) are appointed, as such 
to “a committee for the preparaKon of an 
electoral roll for the municipal elections, 
diis section will apply to offences com¬ 
mitted by them in me discharge of their 
duties as members of such committee. 
AIR 1934 Cal 838 (841) = 36 Cri L Jour 
385 (DB). 

(31) A sanction under Section 8, Preven¬ 
tion of Corruption Act, 1947, unlike a sanc¬ 
tion under this section, is a necessity ir- 
res^ctive of the question whether the 
public servant was acting or purporting to 
act in the discharge of his official outy. 
AIR 1952 Tripura 21 (21) = 1952 Cri L 
Jour 1648. 

[See AIR 1957 Punj 110 (Pr 13) = 
JLR (1957) Punj 618 = 1957 Cri L Jour 
659 (DB). (There is no essential differ¬ 
ence between this section, and section 6, 
Prevention of Corruption Act.) ] 

(32) Section 6 of the Prevention of Corrup- 
flon Act must be construed with reference 
to the words used therein independent of 
My construction which may be placed on 
me words used in Section 197. AER 1958 

= 1958 SCR 1037 = ELR 
(1958) Punj 986 = ILR (1957) 2 AU 523 
= 1958 Cri L Jour 254. 


, 6A. Acb^ committed in official capa« 
®>ty i^uiring sanction — Illustrative cases. 

(1) A Judge or public servant passing 
certain orders or making certain communi. 
rations in the course of official duty or a 
regiUating the conduct of a case 
he is trying, makes certain remarks 
'Mich are objecteqT to as defamatory or in- 
VM commits the offence (if any) 

while aoting in the discharge of an official 
tiuty, because passing of the orders or mak¬ 


ing the communications constitutes his 
official duty. 37 Cri L Jour 294 (294) 
(Nag) AIR 1959 Raj 12 (Pr 7) = ILR 
(1957) 7 Raj 1085 = 1959 Cri L Jour 82 
AIR 1957 Madh Pra 230 (Prs 5, 6, 7) 
= 1957 Cri L Jour 1413 (1886) 9 Mad 

439 (440) AIR 1931 Oudh 392 (393, 

394) = 32 Cri L Jour 991 AIR 1934 
All 978 (979) = 36 Cri L Jour 331 
AIR 1933 Sind 165 (166) = 34 Cri L Jour 
819 (DB) AIR 1934 Pat 548 (549) = 
36 Cri L Jour 285. 

(2) A Judge (having the duty of main¬ 
taining a record of cases tried by him) 
fabricates the records of a case before him 
and thereby commits an offence. He com¬ 
mits offence while acting in the discharge 
of his official duty. AIR 1920 Mad 123 (123) 
= 21 Cri L Jour 233 (DB) AIR 1929 
Mad 172 (175) = 30 Cri L Jour 396. 

(3) A public servant or Judge purporting 
to exercise the powers vested in him as 
such public servant or Judge orders the 
arrest and detention in custody of a cer¬ 
tain person when the circumstances do not 
justify such action. The offence (if any) is 
committed by the accused while purporting 
to act in the discharge of his official duty. 
AIR 1921 Cal 388 (388, 389) = 22 Cri 
L Jour 585 (DB) AIR 1932 Mad 214 
(215) =: 33 Cri L Jour 557 AIR 1929 
Mad 659 (861) = 30 Cri L Jour 864 (DB). 

[But see AIR 1921 Cal 388 (388, 389) 
= 22 Cri L Jour 585 (DB) AIR 1917 
Mad 769 (769) = 17 Cri L Jour 462 (462, 
463).] 

(4) Sub-Magistrate taking steps to pre¬ 
vent apprehended breach of the peace — 
Sanction necessary even though he has ex¬ 
ceeded his power. AIR 1935 Mad 319 
(320) = 37 Cri L Jour 154. 

(5) Assistant Commissioner of Police 
refusing to grant bail in respect of offence 
imder Section 420, I. P. C. unless accus¬ 
ed did something which he was not boimd 
to do — Sanction necessary for prosecution 
of Assistant Commissioner of P<^ice under 
Section 348, I. P. C. AIR 1965 SC 588 
(590) = 1965 (1) Cri LJ 499 = (1964) 6 
SCR 275. 

(6) Complaint against police of assault¬ 
ing persons attending meeting inside a 
building — Magistrate on complaint peti¬ 
tion and complainants initial statement alone 
holding order under Section 144 to have 
been in operation — Polio© held to have 
acted or purported to have acted in dis¬ 
charge of official duties — Sanction neces¬ 
sary. 1989 Cri LJ 550 (551) = -73 Cal 
WN 72 (DB). 

(7) Acts by police officers, constituting 
offences imder Sections 342 and 129 might 
be connected with discharge of official 
duties — Sanction for prosecution neces- 
saiv. 1963 (2) Cri LJ 573 (578, 579) (Pat). 

(8) On the arrest of some students, a 
crowd followed the police. Complalrmnt 
who was a relative of one of arrested stu* 
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dents, sought to represent to the Police 
Superintendent but later ordered him to 
go away. The Superintendent of Police 
resented complainant's insistence on mak¬ 
ing representation and put an end to those 
insistent representations by an unprovoked 
and unwarranted assault. Police officer 
was acting in discharge of his official duties. 
AIR 1943 Cal 594 (609) = 45 Cri L Tour 
224 (SB) AIR 1966 SC 220 (228, 229) 
= 1966 Cri LJ 179 = (1965) 2 SCJ 478. 

(8A) Failure to obtain permit by Chief 
pecutive Officer, State Road Transport 
for running bus of the Corporation amounts 
to omission on his part in discharge of 
his duty. Section 197 (1) is attracted. 
AIR 1963 Andh Pra 491 (491, 492) = 
1963 (2) Cri LJ 601 = (1963) ' 2 Andh 
WR 12 (DB) AIR 1963 Andh Pra 491 
(491, 492) = 1963 (2) Cri LJ 601 (601, 
602) = (1963) 2 Andh WR 12 (DB). (Chief 
Executive Officer of Road Transport Cor¬ 
poration is public servant under Section 43, 
Road Transport Corporation Act (1950) — 
Tl\e obtaining of a permit was directly 
concerned with the official duties. The 
omission thereof, would also attract the 
protective clause of Section 197.) 


(9) President of Municipality purchasing 
goods for Municipality and receiving dis¬ 
count from seller and appropriating it to 
himself — Prosecution • ror criminal misap¬ 
propriation — Sanction neces.sary. AIR 
1926 Rang 171 (172) =: 27 Cri L Jour 
1088. 

(10) The Chairman and the Executive 
Officer of the municipal board alleged to 
be party to a conspiracy to demolish the 
wall in defiance of injunction. 'The imput¬ 
ed act of the chairman and the executive 
officer, assuming that they were indivi¬ 
dually responsime for it was an act which 
was clearly relatable to the discharge of 
their official duties. AIR 1960 Raj 173 
(174) = 1960 Cri LJ 996 = 1959 Raj I.W 
609. 

(11) Municipal Councillor protesting to 
the chair about method of recording pro¬ 
ceedings in minute book — Other Council¬ 
lor intruding — Former using abusive 
language towards latter — Sanction is 
necessary for prosecuting former. AIR 
1947 Mad 335 (337) = ILR (1948) Mad 
126. 


(12) Municipal Secretary removing ob¬ 
struction placed on street by complainant 
— Quarrel ensuing in which hurt was 
caused to complainant by the Secretary — 
Sanction is necessary. AIR 1953 V'ind Pra 
7 (9) = 1953 Cri L Jour 596 AIR 1929 
Mad 8 (10) = 30 Cri L Jour 164. (Pre¬ 
sident Taluq Board evicting from meeting 
of Board member who had forfeited his 
seat — Sanction necessary.) 

(13) Sale by auction of impounded cat¬ 
tle by member of District Board deputed 
for the purpose — Purchase at such auc- 


ti(m by himself in name of servant _ 

Offence (Section 169, Penal Code) is com¬ 
mitted while acting in discharge of offi¬ 
cial duty. AIR 1925 Oudh 565 (565, 566) 
= 26 Cri L Jour 1157 (DB). 

(14) Village Court executing under Sec¬ 
tion 48 of Village Courts Act 1 of 1889 a 
decree by way of distraint is a Village 
Court as defined in the Act and the Village 
Munsif if he himself distrains, is still ach'ng 
as Judge of that Court. AIR 1929 Mad 
256 (256) = 30 Cri L Jour 402. 

(15) Issue of certificate of residence of 
a person by Panchas of a Gram Panchay.it, 
is in discharge of their official duty. I960 
Raj LW 610 = 1961 (1) Cri LJ 558 (561). 

(16) Assistant Divisional Forest Officer 
deputed to hold inquiry into illegal cutting 
of trees in Government forest and who is 
charged with the preparation of record in 
connection with that inquiry making false 
documents and panchanama in collabora¬ 
tion with other persons — Sanction under 
Section 197 is necessary. AIR 1953 Bom 
177 (180) = ILR (1953) Bom 55 = 1953 
Cri L Jour 806 (DB). 

(17) See also. the following illustrative 
cases: 

AIR 1968 All 207 (210) = 1968 Cn" LJ 
721. (For purposes of obtaining previous 
sanction of the Governor under Section 197, 
offences under Sections 218 and 477A 
should not be treated on different footings. 
Both offences involve dereliction of duty 
by a public servant in the discharge of his 
official functions.) 

1967 Cur LJ 209 (212). (Block Develop¬ 
ment Officer prosecuted under Section 465, 
Penal Code for alleged forging of permit 
by antidating it — Sanction for prosecution 
necessary.) 

1966 BLJR 693 (696) = ILR 46 Pat 167 
(DB). (Officer performing his duty of col¬ 
lection of rent and execution of distress 
warrants was acting in discharge of his offi¬ 
cial duty. When he tried to arrest the com¬ 
plainant because he obstructed the officer 
in discharge of his .official duty and some 
scuffle took place, the action of the officer 
was connected with discharge of his duties. 

AIR 1965 Mys' 128 (132, 134) = (1964) 

1 Mys LJ 440. (Offence of falsification of 
accounts committed by treasurer is such of¬ 
fence — Sanction for prosecution is neces¬ 
sary — (Obiter) — AIR 1939 FC 43, Rel. 
on.) 

1963 (2) Cri L Jour 359 (361, 362. 363) 
= 1962 Raj LW 601. ^he provision would 
also apply to acts which constitute offences 
punishaole under Sections 380 and 411, 

I. P. Code provided those acts were com¬ 
mitted by the public servant concerned 
while acting or purporting to act in the dis¬ 
charge of their official duty and were rea¬ 
sonably necessary for the execution of the 
official duty.) 

AIR 1952 Hyd 91 (93, 94) = ILR (1952) 
Hyd 292 = 1952 Cri L Jour 1005 (FB). 
(Charge of rash and negligent driving 
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against Government driver — Allegation of 
his being drunk when accident occurred — 
Sanction for prosecution is necessary — 
(Per Shripat Rao, J. and NaUc, C. J.; Ansari 
J., Dissenting.) 

AIR 1957 Trav-Co J22 (Pr. 1) = 1957 
Cri L Jour 479 (DB). (Mechanic of Road 
Transport Department driving car for .test¬ 
ing — Sanction is required.) 

AIR 1950 Raj 51 (53). (Where the of¬ 
fence mentioned in Section 409, was com. 
unfitted by the public servant in the dis¬ 
charge of official duty, sanction becomes 
necessary.) 

AIR 1947 Cal 29 (30) = 47 Cri L Jour 
623 (DB). (Offence under I. P. C., S. 217 
h in its very nature one committed in the 
discharge of the functions of the person 
charged^ — Hence very nature of offence 
makes it clear that sanction is necessary.) 


AIR 1940 Pat 316 (321) = 41 Cri L 
Jour 221 (DB). (Offence committed by 
Manager of Court of Wards as agent of 
the landlord whose estate was under the 

management of the Court of Wards _ 

Offence must be regarded as having been 
committed in his official capacity — Sanc¬ 
tion is necessary for prosecution.) 

AIR 1927 Bom 432 (433) = 28 Cri L 
Jour 534 (DB). (A revenue patil was charg¬ 
ed iinder Section 420, Indian Penal Code. 

having cheated the Government and 
dishonestly induced it to part with money 
by misrepresentation that a certain person 
was employed as Patwari for the village in 
a certain year, when as a matter of fact 
no Pa^ari was employed in the village dur- 

Offence was committed 
• At T® accused was purporting to act 
m the discharge of his official duty.) 

[See also AIR 1950 Raj 51 (53;.] 

(18) S. D. O. of P. W. D. directed to 
maintain Officer’s Note Book — Incorrect 
entries made by him after substituting 
leaf in Note Book — Offence falling under 
oechon 218 Penal Code —• Sanction was 
precedent to prosecution. AIR 
Punj 200 (201, 202) 1969 All Cr 

§.316 = 1969 All WR (HC) 475 (476). 
tUmcer of Income-tax Department — Com- 
^amt showing offence of forgery to have 
been committed by him purporting to act 
ip the discharge of hiF official duty — Sane, 
tion essential. AIR 1960 SC 226. Ref.) 


6 B._ Acts held not committed in official 
opacity md hence did not require sanc- 
— niustrative cases. — (1) 'Hireaten- 

upon complainants land 
by hawkers —~ Complaint to police — Ap- 
P^rance on - spot of Deputy Superintendent 
• A* ® ^ civilian dfess — Deputy • Supe- 

^tCTdcnt of Police ffireatening complain- 

Sfk 1 arrest him if he interfered 

wm hawkers and asking hawkers to enter 
on Jand Complainant also threatened 
K ^be slapped — Prosecution 


of Deputy Superintendent of Police on vari¬ 
ous charges — Held, no sanction w'as .re¬ 
quired. AIR 1969 SC 686 (689) s= 1969 
Cri LJ 1057. 

^ (2) (Per Majority) Offence of cheating by 
its very nature cannot be regarded as hav¬ 
ing been committed by public servant while 
acting or purporting to act in discharge 
of his official duty. AIR 1960 SC 266 
(271) = 1960 Cri LJ 410 = ILR (1963) 
Andh Pra 1040 (1048). 

(3) Officer of His Majesty’s forces frau¬ 
dulently misapplying money entrusted to his 
care as public servant — Acts are not done 
by virtue of his office — Sanction not 
necessary. AIR 1948 PC 156 (159) = 75 
Ind App 185 = 1948 FCR 67 = 49 Cri 
L Jour 660. 

(4) A Judge accused of offence alleged 
to have been committed by him while pre¬ 
venting an offence. He did not commit 
offence while acting or purporting to act 
in the discharge of his official duty, as the 
prevention of an offence was not one of 
his official duties. (1900) 23 Mad 540 
(543, 544) (DB). 

^) Complainants kept in police station 
and assaulted by police officer to coerce 
them to make statement under Section 164 
— Such acts of police officer cannot be 
said to* have any connection with his offi¬ 
cial duty — Sanction for prosecution not 
necessary. AIR 1967 All 519 (520) = (1967) 
All LJ 362 = 1967 Cri LJ 1463 AIR 
1953 Trav-Co 183 (192) = ILR (1953) Trav- 
Co 1 = 1953 Cri L Jour 966 (FB) 

[See also 1963 (2) Cri LJ 573 (578) (Pat).] 

(6) Superintendent of Police damaging 

property with a view to justify use of tear 
gas and violence in dispersing peaceful 
denionstration is not acting in purported 
discharge of duties. AIR 1965 Punj 192 
(197, 198, 199) 66 Punj LR 1152 =r 

p65 (1) Cri LJ 585 (DB). (AIR 1960 SC 
266 and AIR 1960 SC 745 and AIR 1955 
SC 309, Rel. on.) 

(7) A public servant, having power to 
arrest and keep under custody persons sus¬ 
pected of offences, holding in confinement 
a person whom be has arrested and tor¬ 
turing him with a view to force him to 
confess his guilt. He neither discharges 
nor purports to discharge his offida) duly 
while torturing the prisoner and hence no 
sanction is necessary to prosecute him for 
wrongful confinement, AIR 1932 Mad 214 
(215) = 33 Cri L Jour 557 AIR 1953 
All 390 (Pr 17) = 1950 Cri L Tour 
(AIR 19.34 All 978, Dissented from) 

however (1952) Ker L Tim 419 

(420).] 

(Note.— The belabouring does not seem 
to be capable of being regarded as done 
in official capacity.)] 

(8) Public servant not removable from 
office charged with offences under Sec- 
«on 4^-A read with Secs. 109 and 409. 
Penal -Code — Sanction for bis'*prosecutioc 
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for offence under Sec. 409, Penal Code _ 

(Per Majorit>') — Sanction not necessary. 
AIR 1966 SC 220 (228, 229; = 1966 Cri 
L.I 179 1968-2 Mad LJ 554 = 1968 

Mad LJ (Cri) 7.35 (739) «« (1965) 1 Andh 
358 (360) = (1965) 1 Andh LT 225. 
(Sarpanch under Andhra Pradesh (Telangana 
Area) Gram Panchayats Act.) 1962 (2) 
Cri LJ 583 (584) = 63 Punj LR 872. (Mis- 
a{-propriation of panchayat money by Sar- 
paiich who is a public servant under the 
provisions of Pepsu Panchayat Rai Act 
(2008, B. K.) — Sanction of State Govern¬ 
ment is not essential to prosecute him under 
Section 409, Penal Code.) AIR 1961 
Ker 175 (176, 177) = 1961 Ker LT 144 
= 1961 (I) Cri LJ 816 (DB) I960 Raj 
LW 207 (208) = ILR (1959) 9 Raj 1020 
y ILR (1954) Nag 757 (762, 763) (DB). 
(AIR 1952 Punj 89, Dissented from. Pro- 
Jeciition under Section 409 or Section 409 
read with Section 120B, Penal Code.) 

(9) Offence under Section 409 of Penal 
Code cannot normally be committed by a 
public servant acting in discharge of his 
duties or purporting to act in his official 
capacity. AIR 1961 Ker 260 (263, 264) = 
1961 (2) Cri LJ 484 (DB). 

(10) Wrongful confinement of complain¬ 
ant by Sarpanch, Chaukidar and Chief 
Officer purporting to act under Sec. 64, 
Bihar Panchayat Raj Act — No sanction 
for prosecution of these officers is necessary. 

1965 (2) Cri LJ 299 (300, 301, 302) = 
1965 BLJR 351 (DB). 

(11) Customs Inspector losing temper and 
assaulting respectable woman on suspicion 
of smuggling — Act not' in discharge of 
duty — Notice under Section 198, Sea 
Customs Act or sanction under Section 197, 
Criminal P. C. not necessary. AIR 1952 
Mad 667 (668, 669) = 1952 Cri L Jour 
1295. 

(11 A) Excise Sub-Inspector maliciously de¬ 
taining a person and accepting gratification 
for his release —' Act is not one done in 
discharge of his official duty. AIR 1943 
Pat 229 (236) (DB). 

(12) The acceptance of illegal gratifica¬ 
tion by a public servant cannot be said to 
be something done while acting or purport¬ 
ing to act in the discharge of his official 
duty and so no sanction is necessary in such 
cases. AIR 1950 PC 26 (27) = 77 Ind 
App 62 = ILR (1950) Bom 470 = 51 Cn 
L Jour 644 AIR 1954 SC 455 (457) = 
1954 Cri L Jour 1161 = 1955 SCR 216 

AIR 1952 Mys 42 (45) = ILR (1951) 
Mys 464 = 1952 Cri L Jour 919 (DB) 

AIR 1952 Orissa 220 (221) = ILR (1952) 
Cut 344 AIR 1949 Cal 641 (644) = 
ILR (1950) 2 Cal 45 = 51 Cri L Jour 10 
(DB) (1949) I Pepsu LR 334 (338, 339) 
AIR 1949 PC 117 (118) = 76 Ind App 
10 = 50 Cri L Jour 395 AIR 1948 PC 
128 (133) =5 75 Ind App 41 = 1948 FCR 
19 = 49 Cri L Jour 503 •• AIR 1948 Bom 


(13) Employee of Forest Department 
charged with (1) theft (2) assault (3) insult 
and (4) cnmmal-trespass — Acts though 
done while disch^ging his official duty 
were outside his scope of authority and 

sanction is necessary. AIR 
1952 Hyd 135 (137) = 1952 Cri L Joiu 
1299 = ILR (1952) Hyd 383 (DB). 

(f 4 ) A Municipal Councillor being pro, 
hibited from entering into or flcquiring any 
interest in any contract with the Municipa¬ 
lity of which he is a Councillor does so and 
thereby commits an offence. The action 
which he takes is not required by his offi¬ 
cial duty. AIR 1932 Nag 133 (134) = 34 
Cri L Jour 70 AIR 1940 Nag 81 (82) 
= 41 Cri L Jour 424 (DB). 

(15) The Chairman of a Local Board is 
accused of having threatened a voter that 
he would increase his property tax and 
would prosecute him for alleged encroach- 
rnent on Municipal land if he did not exer¬ 
cise his franchise in a particular manner is not 
acting or puiporting to act in the discharge 
of an official duty. AIR 1928 Mad 1158 
(1160, 1161) = 30 Cri L Jour 191 (DB). 

[See also AIR 1927 Mad 566 (566, 567. 
568) = 28 Cri L Jour 539.] 

(16) Mukhia, Sarpanch and Gramsevak 
going to house of opposite party, tying 
hini in ropes and publicly exhibiting him 
with idea of insulting him — Prosecution 
of Mukhia, Sarpanch and Gramsevak under 
Section 342, Penal Code — Sanction is not 
necessary. 1955 BLJR 529. 

(17) Sarpanch entertaining a defamatory 
application and directing enquiries thereof 
cannot be said to have done so while piu- 
porting to act in the discharge of his offi¬ 
cial duty. Sanction under Section 197 not 
necessary. 1966 Cri LJ 494 (495) = 31 
Cut LT 314. 

(18) Panchayat opening new road in an¬ 
other man s prooerty ^ Act is illegal — 
Resolution would not make it legal. 1962 
Ker LJ 1150 (1153). 

(19) Burning a thorn fence and outraging 
modesty of woman by sarpanch or panch 
during visit to spot by sarpanch or panch 
in pursuance of resolution of Panchayat — 
Offence committed cannot be in ffischarge 
of performance of official duty — No sanc¬ 
tion is necessary. 1962 (1) Cri LJ 192 (193, 
194) = 1962 Raj LW 148. (AIR 1956 SC 
44 and AIR 1955 SC 287, Rel. on.) 

(20) Money-order clerk in Post Office 
tampering with entries in Money-order 
form ana handing over less amounts to Sub- 
Post Master — Sanction not required for' 
prosecution under Section 409, I. P. C. ILR 
(1959) 1 Cal 607 (611, 612) (DB). 

(21) A public servant committing breach 
of trust does not normally act in his capa¬ 
city as a public servant •— So also when a 
public servant cheats or takes a bribe. AIR 



I 


[The Code of] Crinunal Procedure, 1898 


[S 197 N 7] 1223 


Section 197 — Note CB (contd.) 

1967 Goa 127 (132, 133) = 1967 Cri LJ 
1804 (DB). 

(22) Where at the time of the complaint 
the returning oflBcer is no longer acting ai 
such after giving his decision. Section 197 
cannot be invoked. AIR 1970 P and H 
21 (23) (Punj) = 1970 Cri LJ 67. 

(22A) See also the following illustrative 
cases: 

AIR 1935 Rang 263 (265, 266) = 36 Cri 
L Jour 1272 (FB). 

AIR 1970 Andh Pra 13 (19) = 1970 Cri 
LJ 26 (DB). (Secretary of Walcfs Board and 
employees thereof. Section 65 of Wakfs Act 
is no bar to their prosecution. Sanction 
under Section 197, Cr. P. Code is not neces¬ 
sary. Cr, Revn. Case No. 441 of 1964, 
dated 12th August, 1964 (A. P.), Overruled.) 

AIR 1968 All 207 = 1968 Cri LJ 721. 
(Sanction when necessary — Lekhpal charg- 
ed with offence under S. 218, Penal Code 
relating to preparation of revenue records— 
Sanction not necessary as Lekhpal is not a 
public servant removable only by State Gov¬ 
ernment.) 

AIR 1967 All 333 (333) = 1967 Cri LJ 339. 
(Chairman of Municipal Board conspiring 
with another to commit criminal breach 
of trust — Sanction for prosecution not 
necessary.) 

AIR 1967 Punj 51 (52) = 1967 Cri LJ 
256. 

, 32 Cut LT 1096 (1098, 1099) = ILR 
(1966) Cut 173. (Detention and forcible re¬ 
moval of passenger to police station — Acts 
by'State ov^ed Transport officials are not 
omcial acts* — No prior sanction required 
for prosecuting them.) 

1965 Mad LJ (Cri) 162 (165, 166) (DB) 
(Ker). (Misappropriation of the money en¬ 
isled to flbe accused cannot be said to 
h^e been done in the performance of his 
official duties and clearly no sanction is 
necessary for prosecuting the accused for 
an offence under Section 409.) 


air 1958 All 163 (Pr 9) = 1958 Cri L 
Jour 312. (Drugs Act, S. 33 (1), Rules under 
Rule 49 — Proviso —» Inspector appointed 
under, abusing applicant while conducting 
search of house — Sanction for prosecution 
IS. not required.) 

1053-2 Mad L Jour 28 (30). (It is no part 
of the duly of an officer to lose his temper 
Md abuse and assault or do other things 
*ar removed B*om his capacity as a public 
aud then cl4im protection.) 

1951 Cal 388 (389, 390) (DB). (Supe- 
mteodent of telegraph workshop directing 
T^orkmen, to take Government property 
F ”!?, charge and teake articles out of them 
tor ^ private use — Sanction not neces- 
■“y») '-’iJ 

Air349 (346, 347) = 51 Cri 
n* Jvtn* 947. ’ (No sanction is necessary in 

offences tmder Sections 883 
Cl fr*' Code, as the acts cannot 

W^Mld have bem <ione vAaile acting or 


purporting to act in discharge of hl.s official 
duty.) 

AIR 1954 Pepsu 95 (98) = ILR (1953) 
Patiala 609 = 1954 Cri L Jour 750 (DB), 
(Forgery or embezzlement are not acts 
which an S. D. O. has to do while dis¬ 
charging his duties as such.) 

AIR 1940 Cal 274 (275) = 41 Cri L 
Jour 659 (DB). (A public servant summon¬ 
ed to give evidence before a commission 
appointed to investigate certain charges 
against another public servant, gives false 
evidence. No sanction is necessary to pro¬ 
secute him.) 

AIR 1939 Bom 63 (64) = 40 Cri L Jour 
269 (DB). (The kulkami of a village who 
is a public servant within the meaning of 
this section collected money on account of 
land revenue and, instead of sending it to 
the treasury, used it for his own purposes 
could not be said to be acting or purport¬ 
ing to act in the discharge of his duty in 
committing criminal breach of trust.) 

1933 Mad WN 1031 (1032) AIR 1932 
Oudh 308 (309) = 34 Cri L Jour 253. (A 
public servant is accused of using defama¬ 
tory words at a time when he was not dis- 
chargmg or purporting to discharge any 
omcial duty. No sanction is necessary,) 

AIR 1930 Bom 487 (487, 488) 32 Cri 

L Jour 281 (DB). (Liquidator who is a 
“Judge” for certain purposes who appro¬ 
priated to himself money coming into his 
custody as liquidator cannot be said even 
to purport to act in the discharge of his 
duty as Judge.) 

AIR 1929 Bom 375 (376) = 31 Cri L 
Jour 353 (DB). (Kulkami and Revenue Patil 
removing alleged encroachment without 
orders of higher authorities and assaulting 
alleged tre.spasser.s — No sanction, neces¬ 
sary for their prosecution.) 

(See however AIR 1957 Raj 51 (Pr. 10) 
= ILR (1956) 6 Raj 821 = 1957 Cri L 
Jour 227. (Petitioner leading deputation 
to Commissioner with object of making 
complaint against a sub-divisional Magistrate 
— S present at the time — Case under 
Section 107, Cr. P, C. against petitioner 
pending before S — $ calling petitioner a 
“goonda” in presence of Commissioner to 
whom complaint was being made — Sanc¬ 
tion held necessary.)] 


7. Taking cognizance. — (1) This section 
does not bar making of a complaint or sub¬ 
mitting of a police report, but pnly bars 
the act of a Magistrate in takMg cognizance 
of the offence on such complaint or such 
report or in any- other Way without sano- 
tion. AIR 1945 Cal 385" (386) = ILR 
(1944) 2 Cal 183 = 47 Cri L Jour 142 
(DB) AIR 1039 Lah-479 (485. 486) = 
41 Cri L, Jour 65 (DB) AIR ,1938 Pat 
83 (88) = 39 Cri L Jour 314 (DB). 


(2) A preliminary inquiry to see if it-Is 
expedient in the interests of justice that a 
prosecution should be made in respect of 
an offence alleged to be comihlti^ by a 
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public servant can be held without the 
sanction of the State Government, for it 
does not entai) taking cognizance of any 
offence. AIR 1937 Rang 312 (314) = 34 
(DB)^ 945 (’94) 19 Bom 51 (60) 

(3) The police can investigate into a cog¬ 
nizable offence without any such sanction, 
me position in and time at which a Court 
is required to take cognizance of the matter 
not having been reached. AIR 1945 PC 18 
(21, 22) = 46 Cri L Jour 413 = 71 Ind 
App 203 = ILR (1945) Lah 1 = ILR 
(1945) Kar (PC) 89 AIR 1945 Cal 385 
(386) = ILR (1944) 2 Cal 183 = 47 Cri 
L Jour 142 (DB). 

(4) In the case of a cognizable offence 
the Magistrate takes cognizance when the 
police have completed the investigation and 
come to the Magistrate for the issue of 
process against the accused. The mere 
fact that the Magistrate issues an order for 
investigation or issues a warrant of arrest 
as required by the Proviso to Section 3, 
Prevention of Corruption Act will not mean 
that the Magistrate has taken cognizahce 
of the offence. AIR 1951 SC 207 (209) =s 
1951 SCR 312 = 52 Cri L Jour 775 
AIR 19G6 SC 220 (222, 229) = 1966 Cri 
LJ 179 = (1965) 2 SCA 343. 

(5) A proceeding before a Magistrate for 
execution of an extradition warrant against 
a person received under Section 7 of the 
Extradition Act being of an executive cha¬ 
racter, the Magistrate while acting upon 
such warrant cannot be deemed to have 
taken cognizance of the offence alleged to 
have been committed by such person and 
therefore no sanction under this section is 
necessary. AIR 1950 All 342 (347) = 51 
Cri L Jour 947. 

(6) The mere fact that the Magistrate is 
dealing with a bail application of the ac¬ 
cused while the case is still at the stage 
of police investigation will not in itself 
amount to taking cognizance of the case. 
AIR 1952 Pun) 89 (94) = 1952 Cri L Jour 
316 (DB). (Overruled on another point in 
AIR 1957 SC 458.) 

(7) The examination of the complainant 
under Section 200 is, to take place only 
on a Magistrate taking cognizance of an 
offence. Hence, when a complaint is pre¬ 
ferred against a public servant as to an of¬ 
fence falling within the purview of this 
section, the Magistrate cannot examine the 
complainant on oath under Section 200 in 
the absence of the sanction mentioned in 
this section. See Section 190. 

[But see (1897) 3 Cal WN 17 (18) (DB) 

(1873) 7 Mad HCR Cr 182 (187) (DB).] 

(8) Where a sanction is given for a pro¬ 
secution in respect of a certain offence, it 
;s not open to the Court to proceed in 
.espect of a different offence. AIR 1953 
Al! 37 (41) = 1953 Cri L Jour 192 
AIR 1951 Cal 388 (389) (DB). 




[But see AIR 19o8 All 481 (Prs. 22, 25, 
27) = ILR (1958) 1 All 133 = 1958 Cri 
L Jour 827. (AIR 1953 All 37, Dissented 
from.)] 


(9) If the charge in respect of different 
offence is founded on same facts as those 
on which a prosecution has been sanction¬ 
ed, there is no bar to the Court proceed¬ 
ing with that charge. (1903) 30 Cal 905 
(908) (DB) AIR 1958 All 481 (Prs. 22, 
25, 27) = II.R (1958) 1 All 133 = 1958 
Cri L Jour 827. (AIR 1953 All 37, Dissent¬ 
ed from.) 


(10) The sanction enables a Magistrate 
to take cognizance of offences set out 
in the sanction and the cognizance hav- 
ing properly been taken, the subsequent 
course of the proceedings would be regu¬ 
lated by the relevant provisions of the Code. 
The mere fact that at the time of framing 
charges the Magistrate comes to the con- 
clusion that charges should be framed under 
slightly different sections from those men¬ 
tioned in the sanction would not therefore, 
render the sanction nugatory. AIR 1948 
PC 128 (133) =s 75 Ind App 41 = 1948 
FCR 19 = 49 Cri L Jour 503 AIR 
1947 FC 9 (12) - 48 Cri L Jour 155 = 
ILR (1947) Kar (FC) 20 AIR 1958 All 
481 (Prs. 22, 25. 27) = ILR (1958) 1 AU 
133 = 1958 Cri L Jour 827. (AIR 1953 
All 37, Dissented from.) 

[See also AIR 1951 Hyd 97 (100) = 52 
Cri L Jour 1123 (DB).] 

(11) A sanction for prosecution of the 
accused for an offence under Section 161, 
Penal Code, cannot be availed of by the 
prosecution for prosecution of the accused 
for the major offence under Section 5 (2), 
Prevention of Corruption Act, 1947. Such 
a trial if held is void and the Court has 
no power to convict the accused even under 
Section 161, Penal Code, for which sane- 
tion had been granted. AIR 1953 All 37 
(41) = 1953 Cri L Jour 192. 

[See also Sections 190 and 230.] 

[But see AIR 1958 All 481 (Prs. 22, 25. 
27) = ILR (1958) 1 All 133 = 1958 Cri 
L Tour 827. (AIR 1953 All 37, Dissented 
from.)] 


(12) Where sanction under Section 6, 
Prevention of Corruption Act, was only 
with respect of an offence, under S. 5 U) 
(d) of the Act for taking of bribe from 
one particular person, the Court cannot con¬ 
vict the accijvrd for offence under Sec¬ 
tion 5 (1) (a) for being a habitual receiver 
of bribes. But taking of cognizance of of¬ 
fence under Section 5 (1) (d) for which 
there was‘ sanction, and the trial for that 
offence is not made illegal and without 
jurisdiction, because^ of want of sanction for 
offence under Section 5 (1) (a). AIR 19.58 
SC 124 (Pr 7) = 1958 SCR 762 = ILR 
(1958) Punj 572 = 1958 Cri LJ 265. 

(13) Where sanction is wrongly riven in 
a case not requiring .sanction under this 
section it is an irregularity curable under 
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Section 537. AIR 1940 Pesh 41 (44) = 
42 Cri L Jour 68. ' 

(14) Where the Magistrate throws out 
the complaint and acquits the accused on 
the ^ound of want of sanction, the acquit¬ 
tal is not an acquittal properly speaking 
but is a mere refusal to take cognizance 
of the offence for want of sanction. 1958 
Ker L Tim 106 (107). (The proper remedy 
against this striking off lies in revision 
rather than in appeal.) 

(15) See also Section 190. 

(16) Magistrate satisfied that cognizance 

of case could be taken without sanction 
under Section 197 — Case cannot be sent 
for enquiry to another Magistrate under 
Section 202 without taking cognizance under 
Section 190. 1961 (2) Cri LJ 502 (504) 

(Manipur). 

(17) Person even though not interested 
in property stolen can complain — it may 
be filed by any person having knowledge 
of commission of offence only exception 
being found in Sections 195 to 199 where 
certain offences are stated to be complain- 
able only by specified persons. (1963) 1 
Cri LJ 358 = 1962 Ker LT 639. 

8 . Who can sanction prosecution. — (1) 
^^'hen once the Secretary to the Govern¬ 
ment under the orders of the Governor 
certified that the Governor had accorded 
sanction that was a sufficient proof that the 
Governor had sanctioned the prosecution 
in the exercise of his individual judgment 
as prescribed in the section (prior to its 
amendment by A. L. O. 1950) in the ab¬ 
sence of any evidence to the contrary. AIR 
1945 Mad 284 (286) = ILR (1946) Mad 
219 = 47 Cri L Jour 149 (DB). 

(2) Sanitary Inspectors appointed as Food 
Inspectors of the Coimbatore Municipality 
were charged and convicted under Sec¬ 
tion 161, Penal Code read with Sec. 5 (2) 
and Section 5 (1) (d) of the Prevention of 
Corruption- Act. •- Sanction for prosecution 
could be given either by the Municipal 
Commissioner or by the Municipal Health 
Officer. 1969 Mad LW (Cr) 144 (146, 147) 
= (1969) 2 Mad LJ 379. 

(3) Where, in the case of a public' ser- 
■^nt employed with the affairs of the Union 
me sanction for prosecution is .signed by 
the Secretary to the Government of India 
m accordance with the rules for authenti¬ 
cation, and the sanction is signed and issu¬ 
ed umler the authority of the Minister con¬ 
cerned, the Sanction is legal, valid and suf- 
ncient to give jurisdiction to the trial Magi- 
rtrate, although it does not conform with 
the provisions of Article 77 (1) as it is not 
^*Er®**®*^ in the name of the President. 
AIR^1958 Andh Pra 643 (Pr. 5) = 1958 
Cn L Jour 1290. 

(4) sanction is to~ be accorded 

^ matter for the Govifimment to 

absolute power to aci ird 
w^WithlioicF ^ahction conferred on the Cov- 


ernment is irrelevant and foreign to the 
duty cast on the Court, which is the as<-er- 
tainment of the true nature of the act. In 
this respect Court has to see whether it 
can take cognisance of the case without 
previous .sanction and for this purpose the 
Court has to find out if the act complained 
against is committed by the accused while 
acting or purporting to act in the discharge 
of official duty. Once this is settled, the 
case proceeds or is thrown out. AIR 19.56 
SC 44 (48) = 1955-2 SCR 925 = 19,56 
Cri LJ 140 AIR 1965 Bom 131 (133) 
s= 1965 (2) Cri LJ 197. 


(5) The Governor General acting under 
Section 197, Criminal P. C. sanctioned pro¬ 
secution of the first accu.sed for having 
conspired with the other two accused to 
commit criminal breach of trust and for 
having abetted the commissi.*:! of that of¬ 
fence, and also for having committed it. 
Similar sanction was not given against (he 
other two accused. On the same date 
sanction was also given for the prosecuh»)n 
of the first accused under Section 5 (2) 
of the Prevention of Corruption Act belore 
it wa-s amended in 1952 and a .siioilir 


sanction was given agaiaist the s^xond .re¬ 
cused. Trial for offence under Sec. 5 o’). 
Prevention of Corruption Act. was separ.t - d 
from trial under Section 409, 1. P. Code. 
Held that under Section 197 the Governor- 
General was at that date the .sanctioning 
authority; under the Prevention of Corrup¬ 
tion Act the sanctioning authority was 
“Centra! Government’. By virtue of sub¬ 
sequent amendment by Act 59 of 1952 
and the Criminal Law Amendment Act (46 
of 1952) the trials under these two provi¬ 
sions have different procedures and different 
punishments. Thus, there was a choice not 
only of forum, but also of procedure and 
the extent of the maximum penalty. Tf 
two separate authorities were given the 
right to choose and neither could encroach 
upon the preserve of the other, then the 
Governor-General had not sanctioned "he 
prosecution under Section 40Q. I. P. C(;de 
against the second accused .-irid no odier 
authority had the power to do so Thne- 
fore, in that event, the sanction given to 
pro,secute under Section 5 (2) could not be 
used to cover the trial under Section 409, 
I. P. Code because it was given bv an¬ 
other authoritv not compt-'en! to ^ive it' 
AIR 1955 SC 287 (292) = 1953 Cri U 
857 = 1955 SCR 1177. ^ 


(6) Sanction for prosecution given by offi¬ 
cer during whose lime prosecution is 
launched is in order. It need not be given 
by the officer during who.se time alh-u^^d 
offences were committed. AIR 1969 Cal 
481 =s 1969 Cri LJ 1224. 

(7) Who can sanction pro.secutjon __ Test 

to determine — Public servant emolovcd 
by Sta'c Government — Services lent to 
Government of fudia — Sanctioning aulbo- 
ri v is C;iv' .jf -^ener-il /’od Gove- ..r 
AIR 19U2 SC 157,3. (ISSp, (1903) 
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1 f.Ca I2i = 1962 (2) Cri LJ 510 = 1962 
AJj WR (HC) 732. 

(8) Deputy Secretary having power to 
make some orders in his own right and to 
authenticate other orders issued in the name 
of the President — Deputy Secretary hav¬ 
ing power to accord sanction under Sec¬ 
tion 197 and Section 6 (1) (a) of the Pre¬ 
vention of Corruption Act (1947) in his 
own right — Order giving sanction ex facie 
showing that he did not authenticate it by 
order of the President — It must be held 
that he gave sanction in his own right. 

AIR 1961 SC 1762 (1774, 1775, 1776) = 
1961 (2) Cri Lj S28. 

(9) Sanction binder Section 270 of the 
Government of ’ndia Act by the Governor 
General himse.U could not be treated as 
a sanction unc. Section 197 of the Code. 
AIR 1960 SC 266 (271) = 1960 Cri LJ 
410. 

(10) No differc.ice in scope between Sec¬ 
tion 197 (1) and Section 270 of Govern¬ 
ment of India Act, 1935. AIR 1967 SC 
776 (777) = 1967 Cri LJ 665. 

(11) Power to dismiss Lekhpal is con¬ 
ferred on Assistant Collector. AIR 1968 
All 207 (211, 212) = 1968 Cri LJ 721 
(DB). 

9. Essentials of sanction. — (1) A sanc¬ 
tion under this section must specify the of¬ 
fence for which prosecution should be 
started. (1893) 16 Mad 468 (473) (DB) 

AIR 1917 Mad 344 (348) = 17 Cri L Tour 
168. 

(2) Under Section 197 as also under Sec¬ 
tion 6 of fhe Prevention of Corruption Act 

6 sanction specifies the offence and 
the. pf.rsc . v.'ho has committed the offence. 
Court is •*.'t empowered to take cognizance. 
AIR 196: bi-in 126 ■= 1967 Cri LJ 605. 

(3) A sanction which leaves it to another 
to determine the offence in respect of 
which proceedings should be started is in¬ 
valid and a proecution based on such 
£a!»ction is illegal. (1893) 16 Mad 468 
(473, 474) (DB). 

(4) Sanction granted on basis of 'material 
illegally collected — Fresh investigation 
ordered — Fresh sanction after re-investi¬ 
gation not necessary. AIR 1962 Bom 205 
(214) = 1962 (2) Cri LJ 326 (DB). (Case 
under Prevention of Corruption Act (1947), 
Section 6.) 

(5) An order sanctioning prosecution “for 

bribery or such other charges as the Dis¬ 
trict Magistrate thinks likely to stand in¬ 
vestigation by Criminal Courts” is not suf- 
ficieut. (1893) 16 Mad 468 (473, 474) 

CDB). ' 

'6/ The Court must not only be satisfied 
that sarjction has been accorded but that 
the sanctioning authority has accorded it 
after applying ib mind to the facts consti¬ 
tuting offence. 1957 All L Jour 28 
(29) (DB) .AIR 1958 Madh Pra 2 (Prs 22, 
32) 3066 Cri L Jour 41 •• AIR 1957 


Cal 25 (Prs. 28, 29) = 1957 Cri L Jour 
54 AIR 1957 Madh B 115 (Pr. Q) = 
1957 Cri L Jour 449. 


[See AIR 1958 SC 124 (Pr. 4) = 1958 
SCR 762 = ILR (1958) Punj 572 = 1958 
Cri L Jour 265. (Case under Section 6, Pre¬ 
vention of Corruption Act.)] 

(7) Letter for sanction and the first in¬ 
formation giving all facts — Both docu¬ 
ments before sanctioning authority — Sanc¬ 
tion showing that authority considered these 
facts — Sanction is not invalid because 
facts were not mentioned therein. (1963) 
Sup (2) SCR 652 = 1964 (2) Cri LJ 65 
(67, 68). 


(8) The burden of proving that the re¬ 
quisite sanction has been obtained rests on 
prosecution and such burden includes proof 
that the sanctioning authority had given 
sanction in reference to the facts on which 
the proposed prosecution was to be oased; 
these facts may appear on the face of the 
sanction or may be proved by extraneous 
evidence. 1957 All L Jour 28 (29) (DB) 

AIR 1958 Madh Pra 2 (Prs. 19, 34) = 
1958 Cri L Jour 41 AIR 1957 Cal 25 
(Prs. 28, 29) = 1957 Cri L JoOr 54 
AIR 1956 Assam 170 (Pr. 11) =1956 Cri 
L Tour 1283 (DB). 

[See AIR 1958 SC 124 (Pr. 4) = 1958 
SCR 762 = ILR (1958) Punj 572 = 1958 
Cri L Jour 265. (Case under Section 6, 
Prevention of Corruption Act.)] 

(9) The section under which the alleged 
offence falls or the name of the offence 
need not be specified in Ae sanction. It is 
enough if the facts constituting the offence 
are set out with sufficient clearness in the 
order granting sanction. AIR 1953 Sau 89 
(90) = 1953 Cri L Jour 926 (DB) AIR 
1957 Cal 25 (Prs. 28, 29) = 1957 Cii L 
Jour 54 AIR 1957 Madh B 115 (Pr. 6) 
= 1957 Cri L Jour 449 AIR 1917 Mad 
344 (348) = 17 Cri L Jour 166 AIR 
1918 Bom 117 (118, 120, 121) = 20 Cri 
L Jour 71 (DB). 

[See also AIR 1948 PC 82'(85) = ILR 
(1948) Bom 316 = 75 Ind App 30 = 49 
Cri L Jour 261.] 

(10) Facts on which proposed prosecution 
under Sections 161, 165, Penal Code was 
based put before sanctioning authority — 
Facts constitute offences under both sec¬ 
tions Sanction order mentioning S. 161 
only was held to be a valid order for pro¬ 
secution under both sections. (1957) 23 
Cut LT 31 (33) (DB). 

(11) Where the sanction on the face 
of it does not contain facts constituting 
offence charged nor is there any evidence 
fflven that tnose facts were placed before 
&e sanctioning authority, die sanction is 
invalid, AIR 1949 Mad 710 (Pr. 1) = 51 
Cri L Jour 156. (AIR 1948 PC 82 = 75 
lod App 80 = 49 Cri L Jour 261 = ILR 
(1948) Bom 316, Foil.) AIR 1956 Assam 
170 (Pr 11) = 1956 Cri L Jour 1283 (DBl 

1967 All WR (HC) 326 = 1967 .A^I 
Cri R 227 (229, 230). (Accused was pubhc 
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Section 197 — Note 9 (contd.) 
servant and that he was caught red-hand¬ 
ed by police accepting bribe were not suffi¬ 
cient 101 holding sanction to be valid.) 

[See AIH 1958 SC 124 (Pr. 4) = 1958 
SCR 762 = BLR <1958) Punj 572 = 1958 
Cri L Jour 265. (Case under Section 6, 
Prevention of Corruption Act,)] 

[See also AIR 1961 Ker 175 (178) = 
1961 Ker LT 144 = 1961 (1) Cri LJ 816 
(DB).] 

(12) Where particulars of offence were 
specified in a schedule annexed to the order 
of sanction and the sanction directed pro¬ 
secution for an offence under Section 161 
Penal Code, “or any other section of the 
Code that may be found applicable to the 
offence,” the order was sufficient sanction. 
(1911) 12 Cri L Jour 217 (220, 221, 222) 
= 1911 Pun Re (Cr) No. 11 AIR 1938 
Bom 50 (53) = 39 Cri L Jour 214 (DB). 

[See also (77) 2 Bom 481 (488) (DB).] 

(13) The lacuna, if any, in the sanction 
of the kind contemplated by the decision 
in AIR 1948 PC 82 can be remedied in the 
course of the trial by specific evidence in 
that behalf. AIR 1954 SC 362 (363) = 
1954 Cri L Jour 10l2 = 1955 SCR ICS. 

(14) The theory of implied sanction is 
unknown to law. Sanction should be clearly 
evidenced either from order granting sanc¬ 
tion or other documentary evidence placed 
before Court or even oral evidence that 
facts were placed before the sanctioning 
authority and that sanction was granted. 
AIR 1952 Tripura 21 (21, 22) = 1952 Cri 
L Jour 1648. 

(15) The prosecution must place before 
Court proof of very order granting the 
sanction and not proof of the fact that 
sanction has been granted. AIR 1952 
Orissa 220 (222) = ILR (1952) Cut 344 
(DB). 

[See also (1950) 54 Cal WN (2 D R) 223 
(225) (DB).] 

(16) The requirement as to sanction be¬ 
ing a statutory one, it must be given in 
the manner and expressed in the form 
authorised by the statutory provisions or 
regulations and no other. The sanction of 
the Central Government or the State Gov¬ 
ernment being an executive act must con¬ 
form to the provisions of Article 77 or Aili- 
^ 166 of the Constitution. AIR 1952 
ggsa 220 (222) = ILR (1952) Cut 344 

(17) There is no prescribed form in which 
Junction must be given, AIR 1920 Pat 237 

= 21 Cri L Jour 584 (DB) AIR 
1060' Assam 170 (Pr. 11) = 1956 Cri L 
Jour 1283 (DB). (Sanction under Preven- 
of Corruption Act.) AIR 1922 Lah 
146 (1^ = 23 Ori L Jour 113 (1872) 

J^Mad HCR 58 (59) (DB) *• (1900) 10 
Cri .L - Jour- 468 (467) (DB) (Cal). ' 

^ air 1955 Punj 65 (73) =« ILR 
(19M) Puaf 76 = 1955* Cri L Jour 609' 


(DB) ““ AIR 1961 Ker 175 (178) = 1961 
(1) Cri LJ 816 (DB).] 

(18) So long as sanction specifies with 

sufficient clearness the offence for which 
prosecution is to be started, any deficiency 
or error in particulars set out is immaterial. 
AIR 1949 Cal 641 (645) = ILR (1950) 2 
Cal 45 = 51 Cri L Jour 10 (DB) ** AIR 
1954 Madh B 101 (108) = 1954 Cri L Jour 
966 (1904) 1 Cri L Jour 275 (279) = 

27 Mad 54 «« AIR 1927 Bom 501 (503) 
= 28 Cri L Jour 1012 (DB) 1963 Raj 
LW 34 (36) = ILR (1962) 12 Raj 847. 
(Typographical error as regards date of of¬ 
fence.) 

(19) It is not necessary that sanction 
should mention provision of an Act under 
which it was given. A sanction without 
it is not defective. AIR 1953 Sau 89 (90, 
91) = 1953 Cri L Jour 926 (DB) AIR 

1957 Cal 25 (Prs. 28, 29) = 1957 Cri L 
Jour 54. 

(20) Where the sanctioning authority who 
was fully aware of the facts constituting 
offence wrote a letter by way of reply 
that no sanction was necessary and that 
there was no objection to the prosecution 
the letter was sufficient compliance with 
law and, therefore, sanction, if neces.s.iry, 
was valid. AIR 1958 Cal 517 (Pr. 5) = 

1958 Cri L Jour 1178 (DB). 

(21) Where facts in detail appear clear¬ 
ly in the sanction itself the accused can be 
prosecuted for any other offence than that 
mentioned in sanction, which quite clearly 
comes \vithin the terms of me sanction. 
AIR 1957 Madh B 115 (Pr. 6) == 1957 Cri 
L Jour 449. 

(22) There is no restriction as to the 
officer to whom a sanction under this section 
should be addressed. AIR 1938 Bom 50 
(54) = 39 Cri L Jour 214 (DB) AIR 
1933 All 543 (544) = 34 Cri L Jour 1208. 

(23) It is not necessary that a complaint 
bast'd on a sanction issued under this sec¬ 
tion should be filed by the very officer to 
whom sanction was addressed. AIR 1933 
All. 543 (544) = 34 Cri L Jour 1208. 

(24) Where sanction e^^ressly specifies 
person by whom prosecution is to be insti¬ 
tuted it is not open to any other person 
to do so. (1871) 8 Bom HCR (Cr) 32 (36) 
(SB). 

(25) A substantial compliance with the 
order directing prosecution under this sec¬ 
tion is enouw. Where a District Magis¬ 
trate was ordered to institute a prosecution 
against certain person but he took cogni¬ 
zance of case and transferred it to aiiotb^ 
Magistrate for trial, it was held that thou^ 
taking cognizance was not identical with 
instituting a prosecution, the order of Gov¬ 
ernment haa been substantially complied 
with and the proceedings were not vitiated. 
(1909) 10 Cri L Jour 403 (466) (DB) (Cal). 

(20) The granting of a sanction, under 
this section is an executive and not a Judi¬ 
cial act. ‘ AIR 1922 Lah 146 (147) = 23 


I 
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Cri L Jour 113 AIR 1958 Andh Tra 
6:3 (Pr. 1) = 1958 Cri L Jour 1290 
AIR 1957 Madh B 115 (Pr. 6; = 1957 
Cii L Jour 449 «*• AIR 1923 Mad 338 (339) 
- 24 Cri L Jour 116 AIR 1962 Bom 
205 (214) = 1962 (2) Cri LJ 326 (DB). 

[See AIR 1952 Orissa 220 (222) = ILR 
(1952) Cut 344 (DB).] 

(27) The sanctioning authority is n.ot 
authorized to hold a judicial inquiry before 
granting such sanction. An inquiry that 
the sanctioning authority makes will be only 
a departmental one. (1899) 23 Mad 223 
(224) (DB). 

(28) A sanction under this section not 
being a judicial act, need not be based on 
legal evidence. (1904) 1 Cri L Jour 275 
(278) = 27 Mad 54. 

(29) It is not necessary to give reasons 
for sanctioning a prosecution. AIR 1923 
Mad 338 (339) = 24 Cri L Jour 116. 

(30) It is not necessary before sanctioning 
prosecution to give the accused an oppor¬ 
tunity to show cause why his prosecution 
should not be ordered. (1904) 1 Cri L 
Jour 275 (278) = 27 Mad 54 ** AIR 1923 
Mad 338 (339) = 24 Cri L Jour 116. 

(31) A sanction for prosecution is not in¬ 
valid merely because it is based on report 
which mentions the alleged admission ol 
guilt by the accused along with other facts 
constituting the offence. AIR 1952 Mvs 
42 (45) = ILR (1951) Mys 464 = 1952 
Cri L Jour 919 (DB). 

(32) Sanction granted not separately but 
on re’-ort regarding offence, though irregu¬ 
lar, uic iot invalidate the sanction. 1957 
Cri L Jour 131 (Pr 4) (Him Pra). 

(33) Where sanction under Section 6, 
Prevention of Corruption Act, 1947, is es¬ 
sential, a sanction granted under this sec¬ 
tion W 'uld not be valid. AIR 1952 Orissa 
22 r (ru) = ILR (1952) Cut 344 (DB). 

10 . ‘••tjge at which sanction is to be ob- 
trioed. — (1) A sanction obtained after the 
.-'cm.- tnccment of proceedings is not suffi¬ 
cient AIR 1917 Bom 33 (33) = 19 Cri 
L Jour 342 (DB) (1885) 9 Bom 288 (299) 
(FB) AIR 1923 Mad 338 (339) = 24 
Cri L Jour U6 AIR 1920 Pat 237 (243) 

= 23 Cri L Jour 584 (DB) AIR 1966 
SC 220 (222) = 1966 Cri LJ 179 = (1966) 

1 SCR 210 (1970) 72 Punj LR (D) 16 

(22) (Delhi) AIR 1970 Andh Pra 13 (15) 
= 1970 Cri LJ 26 (DB; AIR 1967 Goa 
123 (132) = 1967 Cri LJ 1304 (DB) 

ILR (1966) 2 Ker 573 (576, 577) AIR 
1961 Ker 260 (263, 264) = 1961 Ker I.T 
208 = 1961 (2) Cri LJ 484 (DB). (Need 
I 'r obtaining sanction may arise at any 
stage of prosecution.) 

(2) Whether sanction under Section 197 is 
necessary or not may have to be determined 
from stage to stage and may be clear only 
in course of progress of case — Complaint 
may not disclose need for sanction but sub- 
:^quent facts may establish its necessity 


— Hence It cannot be said that sanction 
under Section 197 is required before taking 
cognizance. AIR 1967 All 519 (520) = 
1967 All LJ 362 = 1967 Cri LJ 1463. 

1956 SC 44, FoU.) «« ILR (1956) 2 
Ker 573 (579). 

(3) Sanction obtained after commencement 
ot proceedings is curable under Sec. 637. 
The fact that process had been issued to 
accused before obtaining sanction would be 
merely an irregularity ciu-able under Sec¬ 
tion 537; where, on the other hand, the 
sanction has not been received till after 

of the evidence had been recorded 
and me Magistrate proceeds to judgment it 
would amount to a failure of justice, and 
the irregularity will not be cured. AIR 1939 
Lah 479 (486) = 41 Cri L Jour 65 (DB) 
-"AIR 1939 Lah 1 (3) = 40 Cri L lour 
252 AIR 1938 Bom 50 (53) = 39 Cri 
L Jour 214 (DB). 

(4) As the question of want of sanction 
goes to the root of the jurisdiction of the 
Court, a Court should consider at the ear¬ 
liest possible stage whether such «anotion 
IS in law necessary and if it is, whether 
It has been duly given. AIR 1953 Bom 177 
(183) = ILR (1953) Bom 55 = 1953 Cri L 
Jour 806 (DB) AIR 1953 Trav-Co 183 
(188) = ILR (1953) Trav-Co 1 = 1953 
Cri L Jour 966 (FB). 


(5) Accused not entitled to take part at 
stage of preliminary enquiry under S. 202 
— Accused however, can take objection 
regarding want of sanction under S. 197. 
AIR 1965 Raj 210 (212) = (1965) 2 Cr 
LJ 681 s= 1966 Raj LW 524. 

(5A) Plea of want of sanction — Tt can 
be raised at any stage of case — Its deci¬ 
sion would depend on availability of ade¬ 
quate material on record enabling court 
to effectively adjudicate it. AIR 1970 Baj 
145 (147). 

(5B) When an objection under Sec. 197 
is taken the Courts are no doubt concerned 
only with the allegations made in the com¬ 
plaint but they can look beyond the form 
in which the ‘ allegations have been made 
to ascertain for themselves their substance. 
(1970) 72 Punj LR 16 (21). 

(6) It is the duty of lawyers to take the 

point about sanction at the earliest stage 
and invite the Magistrate to decide it l)e- 
fore proceeding to deal with the merits of 
the case. AIR 1953 Bom 177 (183) * 

ILR (1953) Bom 55 = 1953 Cri L Jotir 
806 (DB) AIR 1954 Pepsu 95 (96) = 
1954 Cri L Jour 756 = ILR (1953) Patiala 
609 (DB) •• AIR 1954 Sau 132 (138) = 
1954 Cri L Jour 1559 (DB). (AIR 1953 Bom 
177 = 1953 Cri L Jour 806 = ILR (1953) 
Bom 55, Foil.) 


(7) The essential requirement of S. 197 
is that there must be material before Court 
to base a decision as to wheAer the per¬ 
son claiming benefit under Section 197 is 
or is not entitled to claim it Tliough the 
Code does pot contain any express provision 
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for talcing of evidence for purpose of ena¬ 
bling Court to come to a decision as to 
whether the plea in limine bars a prosecu¬ 
tion, it is,not prevented from exercising its 
inherent power of doing justice between 
the State and party or party and party by 
talcing evidence in order to be able to de¬ 
cide whether the prosecution should at all 
be permitted to proceed. AIR 1956 Cal 109 
(110, 111) = 1956 Cri L Jour 519 AIR 

1964 Bom 191 (193, 194) = 1964 (2) Cri 
LJ 272 (2) = 66 Bom LR 28 

(8) It is not obligatory for Court to direct 

any enquiry into the matter as to the scope 
of applicability of the section even when 
Acre is a prima facie case to show that 
the accused could have taken the plea in 
defence that they were purporting to act 
in the discharge of the official duties even 
if the allegations as made against them arc 
true. AIR 1957 Assam 146 (Prs. 10, 11) 
= 1957 Cri L Jour 1099 (DB). (AIR 1956 
Cal 109 = 1956 Cri L Jour 519, Com¬ 
mented upon.) '•* AIR 1967 All 333 (333) 
= 1967 Cri LJ 839 AIR 1967 Goa 121 
(132, 133) - 1967 Cri LJ 1304 (DB). (Per 

Jetley, J. C.; Addl. J. C., contra.) AIR 

1965 Puni 192 (197, 198, 199) = 1965 (1) 
Cri LJ 585 (DB) 1963 (2) Cri LT 573 
(575, 576, 579) (Pat) 1963 (2) Cri LJ 
359 (361, 362) (Raj) ILR (1960) Ker 
1376 (1378). 

(9) Court ■ can dismiss a complaint for 

want of sanction as required by Sec. 197 
even after taking cognizance or the case. 
AIR 1965 All 208 (209) = 1965 (1) Cri LJ 

532 = ILR (1965) 1 All 80. (AIR 1956 

SC 44, Foil.) 

(10) Where the police apply for a war¬ 
rant of arrest during investigation under 
the proviso to Section 3, Prevention of 
Corruption Act, and the Magistrate issues 
such a warrant, he cannot be deemed to 
Have taken cognizance of the case under 
Section 190 and the fact that sanction 
^der this section had not been obtained 
before the warrant was issued will not 
vitiate the trial. AIR 1951 SC 207 (209) 
= 1951 SCR 312 = 52 Cri L Jour 775. 

(1\) In a previous trial point as to want 
ot sanction was not raised specifically. It 
^s raised in revision but was negatived. 
The^ matter was not pursued further. In a 
reWal, which was ordered, the accused 
raised the same point in a revision before 
me High Court. It was held that the 
matter was of fundamental importance go- 
to the root of the proceedings and 
could therefore be allowed to be raised. 
^ 1957 Cal 25 (Pr 26) = 1957 Cri L 
Jlmr 54. 

(12) A decision as to whether sanction 
^ neceasary or not under Section 197, 
before taking cognizance of an offence is 
ft^icCal oteision and such a decision 
•aould be arrived at after hearing argu¬ 


ments in Court by the Magistrate himself 
and not by inviting opinion of the De¬ 
partmental head of the Government em¬ 
ployees complained 'against, 1961 (2) Cri 
LJ 502 (503) (Manipur). 

(13) Criminal complaint filed against 
public servant — Magistrate hearing evi¬ 
dence adduced in support of complaint 
and being not sure whether alleged crimi¬ 
nal act was done by servant while acting 
or purporting to act in discharge of officitn 
duty passing order to summon the servant 
— Servant applying under Section 581-A 
for cancellation of order alleging that 
Section 197 operated bar to the proceed¬ 
ings — Whether alleged offence is done 
by public servant while acting or purport¬ 
ing to act in discharge of his official duty 
is a mixed question of law and fact — 
Magistrate held justified in keeping the 
question open. 1965 All WR (HC) 577 
(578) = 1965 All Cri R 377. 

11. Want of sanction — Effect. — (1) 
The provisions of this section are manda¬ 
tory and the absence of sanction in cases 
coming under the section will render the 
proceedings illegal. AIR 1953 Bom 177 
(181) = ILR (1953) Bom 55 = 1953 Cri 
L Jour 806 (DB) 1957 All L Jour 
28 (29) (DB) AIR 1944 Pat 378 (-387) 
= 46 Cri L Jour 438 (DB) r’85) 9 
Bom 288 (296, 297) (FB) AIR 1928 All 
756 (758) = 30 Cri L Jour 62 AIR 
1919 Lah 300 (301. 302) = 20 Cri I, Jour 
152 (DB) AIR 1920 Mad 123 (123) = 
21 Cri L Tour 233 (DB) AIR 1970 Raj 
145 (147) 1969 Cri L lour 

5.50 (551) = 73 Cal WN 72- (DB). 

(Affidavits of both parties and other annex- 
ures showing order under S. 144 to have 
been in operation — Complaint against 
police of assaulting persons attending meet¬ 
ing in.side a building — Sanction under 
S. 197 not got — Dismissal thus valid.) 

AIR 1987 Goa 121 (132, 133) = 1967 
Cri LJ 1304 (DB) AIR 1967 Goa 121 
(124) = 1967 Cri LJ _ 1304 (DB). (‘No 
Court shall take cognizance* — Bar im¬ 
posed on Court is absolute.) 1966 Cri 
LI 230 (231) (Pat) ** AIR 1963 Andh Pra 
491 (491. 492) = (1963) 2 Cri LJ 601 
(DB). (Prosecution of Chief Executive Offi¬ 
cer of Road Transport Corporation.) 

[See AIR 1958 SC 124 (Pr 4) sa 19.5S 
SCR 762 = ILR (1958) Punj 572 = 1958 
Cri L Jour 265. (Sanction under Sec¬ 
tion 0, Prevention of Corruption Act.) 

AIR 19.39 Lah 479 (483) = 41 Cri L Jour 
65 (DB).] 

[See also AIR 1952 Tripura 21 (22) = 
1952 Cri L Jour 1648 •“ AIR 1951 Pat 
513 (513) = 52 Cri L Jour 710 AIR 
1943 Gal 594 (609) = 45 Cri L Tour 224 
(SB) AIR 1939 FC 43 (50) = 40 Cri L 
Jour 468 •• AIR 1931 Cal 648 (047, 648) 
= 33 Cri L Jour 83 (DB).J 

[See however AIR 194.‘> Oudh 180 (182) 
47 Cri L Jour 40.1 
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[Rut see AIR 1919 Mad 190 (190) = 
20 Cri L Jour 514 (DB).] 

(2) Where there are a number of co-ac¬ 
cused in a case the want of sanction in 
respect o? one of them will vitiate the pro¬ 
ceedings as regards the rest also. AIR 
1937 Pesh 52 (56) = 38 Cri L Jour 1042 
(DB) AIR 1947 Cal 29 (30) = 47 Cri 
L Jour 623 (DB). 

[See also (1965) 1 Mys LJ 647 (665) 
(DB), (Lack of sanction under Sec. 197, 
when necessary, vitiates the trial only as 
regards the accused entitled to the protec¬ 
tion under that section and only in respect 
of the offences in respect of which sanc¬ 
tion is necessary. As regards other of¬ 
fences or other accused tried along with 
him, the trial does not become void in the 
absence of any prejudice suffered as re¬ 
gards the other offences or accused.) ] 


[See however AIR 195? Bom 177 (183) 
= ILR (1953) Bom 55 = 1953 Cri L Jour 
806 (DB/ (It depend' .-c v/bether trial 
again'L o*bers ja*- r-r^-' ^-refu diced — AIR 
1939 FC 43. Fvo-r-fd* AlR 1937 Bom 
160 and AIR ItSV b 129 Dissented 
from.) AIR 195 ^ T.iv .'- is? (IIO) = 
ILR (1953) Trav-Cc/ 2 — If-.i i Cri L lour 
966 (FB). (Entire cviap.iunt need not 
be dismissec.) j 

(3) a is presented ’With¬ 

out obtsj- :_t sanctii to dismiss complaint 
under Se'ao.o 203 *£ »'Ot a proper course, 
as such dismissal pec-ef^arilv implies taking 
cogni/ancs- oi the offe e. See AIR 1947 
Posh 58 (60) .= 18 C L Jour 953 (DB). 
(AIR 193-: Hang 23r? = 5. Cri L'Jour 77, 
Dissented * .c-a ?) 

[But see .AIR 233 (239) = 

36 Cri L J. ivj. 77 1 


(4; an ^-'.caised pleads 

•r. }-'7 zs 6 hi' la hi’ riial it is foi 



1- i ZS i 

1 

row the ^ 

into 

■;.3eryt>CP 

r, - 

121 

03, 

)• (Ms:e 

for 

fhrowiccjt 


aec- 
for him 




« 1967 Cri LJ 1304 
. oegesdon is not sufficient 


(b) Where n complaint against a public 
covers some offences in respect of 
y: ica oo **:> \,'joa to prosecute is neces- 
"itv anc4 certain other offence in respect 
ol which such sanction is necessary, then a 
trial for such offences for which no sanc¬ 
tion is necessary can be allowed to pro¬ 
ceed provided such offenc:s are of a dist¬ 
inct character, even though they are based 
on the same facts. This, however, should 
not amount to evasion by resorting to de¬ 
vices or camouflages, ILH (1954) 4 Raj 
499 (503) pB), 


(6) Where a Magiitrato thinks that sanc¬ 
tion is cecfcssay rmder this section, he 
mujT ^‘smiss iLr case on the ground of 
want i-* san- '< ?on. The submissic^i of the 

Ic. the District Magistrate for get¬ 
ting .sjm'.tl. n 'S not the proper prccediire. 



AIR 1949 Pat 36 (37) = 49 Cri L Jour 
599 AIR 1964 Bom 191 (103. 194) = 
1964 (2) Cri LJ 272 (2). ^ 


(7) Complainants kept in police station 
and assaulted by police officer to coerce 
them to make statement xmder Section 164 
— Such acts of police officer cannot be 
said to have any connection with his offi¬ 
cial duty — Dismissal of complaint for 
want of sanction when sanction is not re¬ 
quired invalid. AIR 1967 All 519 (520) = 
1967 Cri LJ 1463. 


(8) Invalid sanction cannot confer juris¬ 
diction on Court to try a case. 1967 All 
WR (HC) 326 = 1967 All Cri R 227 
(229). 

(9) Where sanction was not necessary 
Magistrate ought not to have ordered ac¬ 
quittal. (1966) 32 Cut LT 1096 (1099, 
1100) = ILR (1966) Cut 713. 

(10) False report made by the Sarpanch 
to the police that certain person abused 
and threatened Panebas while their 
meeting was held was reasonably connect¬ 
ed with the purported discharge of bis 
official duty; and that prosecution of the 
Sarpanch under Section 183, I. P. C. with¬ 
out the previous sanction of the State was 
illegal. 1959 Raj LW 633 (634, 635) = 
ILR (1959) 9 Raj 583. (AIR 1957 Raj 51. 
Rel. on.) 

(11) Ordinarily High Court does not 
interfere at interlocutory stage, but where 
question of law arises inv^ving jurisdic¬ 
tion. of Magistrate to take comizance of 
the offence in absence of sanction 
required under Section 197 (1), High Court 
would be justified in exercising its juris¬ 
diction. AIR 1967 Goa 121 (122) = 1967 
Cri LJ 1304 PB). 


IIA. Sanction in case of joint trial 
of two accused. — (1) Trial of A for 
cheating along with trial of public servant 
for abetment of offence of cheating, by 
falsely certifying correctness of ffie aaims 
Trial was not vitiated for want of sanc¬ 
tion, as neither A was public servant nor 
act of public servant in abetting A was 
done in discharge of his official duty. ATO 
1967 SC 752 (756, 757) = 1967 All Cri B 
79 = 1967 Cri LJ 656 = 69 Punj LR 
107 = 1967 AU WR (HC) 88. (AIR 1960 
SC 266, Bel. on; AIR 1965 SC 706, Dist¬ 
ing.) 


12. Sub-section (2). — (1) This sub-sec¬ 
tion empowers ihe Central Government or 
the State Government, as ffie case may be, 
in sanctioning a prosecution under this 
section to direct by vriiom and in what 
manner the prosecution is to be conducted, 
and to determine die offence Or offences 
for which the accused is to be prosecuted 
and the Court before whom he is to be 
tried. AIR 1938 Pat 83 (86) = 39 Cri L 
Jour 314 PB) AIR 1928 All 756 (758) 
= 30 Cri L Jour 62. 
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(2) The sanctioning authority cannot spe¬ 
cify a Court under this sub-section unless 
sanction under sub-section (1) is necessary 
and has actually been given. It has no 
authority to specify a Court in any other 
case. It cannot acquire power to specify 
a Court by coupling the specification with 
an unnecessary sanction. AIR 1950 PC 
19 (20) = 77 Ind App 11 = 51 Cri L 
Jour 638 AIR 1952 Mys 42 (45) = 
ILR (1951) Mys 464 = 1952 Cri L Jour 
919 (DB) 1 Pepsu LR 334 (338, 339, 
640). 

(3) Where the sanctioning authority has 
specified the Court by which a case is to 
be tried under this sub-section, the High 
Court has no power to transfer the case 
to any other Court. (1949) 1 Pepsu LR 

834 (337) 26 Cal 852 (862) (DB). 

(4) The sub-section contemplates the 
authority making an order with reference 
to each particular case and not passing a 
general order affecting a whole class of 
cases. Thus, an order that all cases in 
which a particular class of officers are con¬ 
cerned Ce.g., Tahsildars) must be tried only 
by a particular Court cannot be made. 
(1892) 15 Mad 36 (38, 39) (DB). 

(5) There is no reason to think that Sec- 
boD 197 (2) is inspired by any policy of 
protection of the concerned public servant 
as Section 197 (1) is. There can be no 
question of protection involved by an ac¬ 
cused being tried by one Court rather than 
by another at the choice of the Govern¬ 
ment. The power under Section 197 (2) 
appears to be vested in the appropriate 
Government for being exercised on grounds 
of convenience or the complexity or gra¬ 
vity of the case or other relevant conside- 
raUons. AIR 1954 SC 362 (363) = 1934 
Cri L Jour 1012 = 1955 SCR 168. 

(0) It cannot be held that it is for the 
very Government which sanctioned the 
prosecution under Section 197 (1) to spe¬ 
cify the Court before which the trial is 
to be held and no other and that conse¬ 
quently in a case to wdiich Section 197 (1) 
applies, the exercise of any power under 
Section 14. Criminal P. C. is excluded. If 
ill an individual case, power under Sec¬ 
tion 197 (2) is not exercised, it cannot 
be taken that the appropriate Government 
did not feel called upon to allot the case 
to any special Court and it cannot also be 
taken that such allotment by another Gov¬ 
ernment imder Section 14 would affect or 
nullify die power of the appropriate Gov¬ 
ernment under Section 197 (2). The 
power to specify a Court for trial ii» such 
cases is a permissive and there r an be no 
such implication arising from the non-exer- 
^ of power. AIR 1954 SC 362 (363) = 
1954 Cri L Jour 1012 = 1955 SCR 168. 

4 

(7) Under diis sub-seetion, the Central 
Government or the State Government can 
direct a case to be tried by a Court which 


otherwise would have no local jurisrliction 
over it. (1908) 8 Cri L Jour 70 (71) = 4 
Low Bur Rul 265. 

(8) Where a case is directed to be tried 
by the Sessions Court of a certain place, 
the case can be tried by the Additional 
Sessions Judge of that place. (1888) 2 
Weir 215 (216) (FB). 

(9) There is nothing in the section which 
requires that orders under this sub-sec¬ 
tion should necessarily be passed in every 
case. AIR 1938 Bom 50 (54) = 39 Cri 
L Jour 214 (DB). 

13. Provisions of other Acts. — (1) 
Insistence of complainant to remain in 
precincts of Police Station amounting to 
trespass — Assault by Sub-Inspector — 
Prosecution of Sub-Inspector for — Sanc¬ 
tion under Section 170 (1) is necessary. 
(1968) 2 Mys LJ 11 = 1968 Mad LJ (Cri) 
473 (475). 

(2) Section 170 (1) of Mysore Police Act 
(IV of 1964), bars a prosecution in res¬ 
pect of an offence and applies when the 
person or officer mentioned in the section 
does something more than his official duty. 
Something which is not his duty provided 
he does, does it while acting or purporting 
to act in the discharge of his official 
duties. 1968 Mad LJ (Cri) 473 (475) = 
(1968) 2 Mys LJ 11. 

(3) Section 161 (1) Bombay Police Act, 
covers cases of acts done under colour of 
office and/or in excess of any such duly 
or authority. It further covers offences in 
which it appears to the Court that the 
wrong done was under colour of office or 
in excess of the duty. Under Section 197 
the Government acts in an executive capa¬ 
city and it is in the discretion of the Gov¬ 
ernment whether to grant or withhold 
sanction under Section 197 and the order 
of the Government, either refusing or 
granting sanction under Section 197, need 
not be based on legal evidence. Unlike 
these provisions of Section 197 which the 
Government can use in an executive man¬ 
ner, the provisions of Section 161 (1) of 
the Bombay Police Act have to be inter- 

reted by the Courts iudlcially on the 
asis of the evidence and materials on 

record. AIR 1965 Bom 131 (133) = 67 
Bom LR 25 = ILR (1965) Bom 126 = 
1965 Mah LJ 238 = 1965 (2) Cri LJ 197, 
(ILR 27 Mad 54, Rel. on.) 

(4) Section 197 (1) relates to court tak¬ 
ing cognizance of offences mentioned there¬ 
in except with previous sanction — Sec¬ 
tion 20 of Prevention of Food Adultera¬ 
tion Act relates to institution of prosecu¬ 
tion except by or with the consent of au¬ 
thorities or persons mentioned therein. 
AIR 1960 Bom 244 (246) = I960 Cri LT 
805. (DB). 

(5) Setting aside of accused’s conviction 
and sentence on ground that sanction re- 

uired to prosecute him was defective, 
oes not preclude State from prosecuting 
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'*[197A. Prosecution of Rulers of former Indian States.—(1) In this section._ 

(a) “former Indian State” means any such Indian State as the Central 
Government may, by notification in the official Gazette, specify] for the 
purposes of this section; 

(b) Ruler , in relation to a former Indian State, means the person who 
for the time being is recognized by the President as the Ruler of that State 
for the purposes of the Constitution. 

(2) 1 No Court shall take cognizance of any offence alleged to have been com- 
mitt^ by the Ruler of a former Indian State except with the previous sanction of 
the Central Government. 

(3) The provisions of sub-section (2) of section 197 shall apply in relation 
to the prosecution and trial of the Ruler of a former Indian State as they apply in 
relation to the prosecution and trial of a Judge.) 

[®J Inserted by the Code of Criminal Procedure (Amendment) Act (1 of 1951) S 11 
(1-4-1951). 

[t] For specification of States for the purpose of this section, see Gazette of India. 


1-4-1951, Part II, S. 3, Extra, p. 283. 

Section 197 — Note 13 (contd.) 
accused again after obtaining a valid sanc¬ 
tion. 1967 All WR (HC) 326 = 1967 
All Cri R 227 (231). 

(6) Principles which relate to question 
of previous sanction of particular autho¬ 
rity for taking cognizance of an offence 
have no application to filing of complaints 
under Section 6 of Imports and Export.s 
(Control) Act, 1947. AIR 1968 SC 247 
(249, 250) = 1968 Cri LJ 236. (AIR 1967 
Delhi 97. Affirmed.) 

(7) Madras Village Panchayats Act (10 
of 1950), Section 106 is similar in langu¬ 
age to Section 197 (1). Sanction is not 
necessary to prosecute Pre.sident of Pan- 
chayat Board for offence under Section 409, 

I. P. C. AIR 1967 SC 776 (777, 778) = 
1967 Cri LJ 665. 

(8) ‘Done or extended to be done’ in 
Sctiion 111 (2) of Ori.ssa Gram Pancha- 
>ats Act (15 of 1948) — Expression car¬ 
ries same connotation as ‘acting or purport¬ 
ing to act’ in Sec. 197, Criminal P. C. 31 
Cut LT 314 = 1966 Cri LJ 494. 

f9) U. P. Panchayat Raj Act (XXVI of 
1947), Sections 95 (J) and 14 — Pradhan 
of Gaon Sabha can be removed from office 
by State Government in certain contingen¬ 
cies under Section 95 (J) of Panchayat 
Act — He can also be removed by Caon 
Sabha under Section 14 of that Act under 
certain circumstances if he has worked for 
over a year — Where therefore he has 
worked for over a year he cannot take ad¬ 
vantage of Section 197 and claim protec¬ 
tion from prosecution without sanction of 
Government. (1966) All Cri R 314 (1) = 
1966 All WR (HC) 507 (508). (AIR 1959 
AP 27 and 1961 ALJ 376, FoU.) 

(10) If under Section 145 Bombay Police 
Act, the conduct of District Superinten¬ 
dent of Police* is punishable it is an of¬ 
fence, and Section 197 must applv, AIR 
1962 Bom 198 (202). = 64 Bom LR 130 = 
1962 (2) Cri LJ 320 (DB). 


(11) Section 159, Bombay Police Act 
(1951) does not control application of Sec¬ 
tion 197, Criminal P. C. AIR 1962 Bom 
198 (202) = 1962 (2) Cri LJ 320 (DB) 

AIR 1970 Andh Pra 13 (17) = 1970 
Cri LJ 26. 

(12) Madras Village Panchayats Act (10 
of 1950), Sec. 106 — Complaint by Presi¬ 
dent of Panchayat Board against P, public 
servant, under Sections 411 and 511, Penal 
Code alleging that P intentionally deceived 
him and thereby dishonestly" and fraudu¬ 
lently induced him to sign on some blank 
paper — Magistrate taking complaint on 
file under Section 466 of Penal Code — P 
filing petition for dismissal of complaint 
for want of proper sanction under Sec¬ 
tion 197 (1) of Cr. P. C. and Section 106 
of Madras Act'(10 of 1950) — Both sec¬ 
tions held contemplated same requirements 
— No sanction for prosecution was neces¬ 
sary for offences alleged whether under 
Section 197 (1) or Section 106. ILR (1963) 
Andh Pra. 1040 (1048). (AIR 1960 SC 
266, FoU.) 

Section 197A — Note 1 

(1) In pursuance of the power given by 
Article 362, Parliament incorporated Sec¬ 
tion 197A in the Criminal P. C. by which 
the prosecution of rulers of former Indian 
States is inhibited except with the previous 
sanction of the Central Government. Tlie 
privilege of exemption from personal at¬ 
tendance in Court as a complainant has not 
been provided for by the law for the 
Ruler of the former Indian State. AIR 
1953 Madh-B 254 (255) = ILR (1952) 
Madh-B 405 = 1953 Cri LJ 1718 ** AIR 
1963 Madh Pra 162 (163, 164) = 1963 
(1) Cri LJ 600. 

(2) Where an application under Sec. 488, 
Criminal P. C. was filed against a Ruler 
of a former Indian State by his wife and 
a minor son, it was held that Section 197-A 
did not bar the jurisdiction of the trial 
Court. AIR 1955 Bom 108 (109) = 1955 
Cri LJ 357 = ILR (1955) Bom 6. 
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[t] As to nbn-appllcablUty of sub-sectloiis (2) and (3) of S. 197A» Criminal P. C., to 
Rulers of former Indian States under certain circumstances, see S. 168, Repre¬ 
sentation of the People Act, 1951 (XLIII of 1955). 

STATE AMENDMENTS 

5s. 197A; 197AA; 197B 

Note.—^The Punjab and Uttar Pradesh State amendments inserting S. 197A, which re¬ 
late to prosecution of Commissioners appointed by Court, were made prior to the 
insertion by the Court of Criminal Plocedure (Amendment) Act, 1951, of S. 197A 
which relates to prosecution of Rulers of former Indian States. S. 197A was also 
newly inserted in the State of Bombay. After the insertion of S. 197A in the 
Code, consequential amendments in the number of the section added by the 
States have been made in the States of Bombay (now Gujarat and Maharashtra) 
and Punjab. There has, however, been no such change in die number of S. 197A 
inserted in the State of Uttar Pradesh. 

S. 197A 

Uttar Pradesh 

(1) In its application to the State of Uttar Pradesh, after S. 197 insert S. 197A as 
follows namely— 

*'197A. Prosecution of Commissioner appointed by Court.—When any person, who 
is a Commissioner appointed by a Court under the provisions of the Code of Civil 
Pirocedure, 1908 is accused of any offence alleged to have been committed by him while 
acting or purporting to act in the discharge of his functions as Commissioner, no Court 
shall take cognizance of such offence except with the previous sanction of the Court 
'nhich appointed him as Commissioner.” —- U. P. Act XLVI of 1948, S. 3. (27-12-1948). 

(2) Merged States.—Section 197A as inserted by the above-mentioned U. P. Act has 
been extended to the States merged in the State of Uttar Pradesh, namely, Banaras, Ram- 
pur and Tehri Garhwal as from 1-1-1950 by U, P- Act VIII of 1950. 

S. 197AA 

Gujarat 

In its application to the State of Gujarat, S. 197AA is the same as that inserted in 
Maharashtra — See Cent. Act XI of 1960, S. 87. 

Maharashtra 

(1) In its application to the State of Maharashtra, after S. 197A insert S. 197AA as 
follows, namely,— 

**197AA. Prosecution of Commissioner appointed by Civil Court.—^When any oerson, 
is a Commissioner appointed by a Court under the provisions of the Code of Civil 
Procedure, 1908, is accused of any offence alleged to have been committed by him while 
acting or purporting to act in the discharge of his functions as Commissioner no Court 
diaU take cognizance of such offence except with the previous sanction of the Court, 
which appointed such person as Commissioner.” — Bom. Acts XX of 1951, S. 2 (2-6-1951) 
and XXXIX of 1951, S. 2 and Sch. H (25-12-1951). 

(2) After die reorganisation of the State of Bombay in 1956, S. 197AA as inserted 
by the above-mentioned Bom. Acts is extended to the newly added areas of Hyderabad, 

and Saurashtra and the region of Vidarbba as from 1-9-19^ by Bom. Act XCVII 

of 1058. 

8. 197B. 


Pmachal hededi 

In its ^plication to die whole of the Union Territory of H. P. SecUon 197B 
be Inanrted after S. 197A 



197B. Proeecuttuu of Commissionar 
■ a C nsimristf oner appointed by a oourt u 

Ivu. TJ S A. 11. 78 


^pointed fiy Coi 
ider the provisions 
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dure, 1908 ii accused of any offence alleged to have been committed by hfan while act¬ 
ing or putporting to act in the discharge of his functions as Commissioner, no court «han 
take cognizance of such offence except with the previous sanction of the court iriiich 
appointed him as the Commissioner^ H. P. Act 11 of 1070, S. 2. (18-4-1970). 

N. B. Punj. Act 28 of 1949 is repealed in territories transfeired to H, P. from Fn^ab. 

Punjab: Haryana: Chandigari) 

(1) In its application to the State of Punjab, S. 197B inserted after S. 197A of the 
Code is the same as S. 197AA inserted in Maharashtra. — E. P. Act XXVUt of 1949, 

S. 2 (2-11-1949) read with Punj Act XXX of 1958, S. 4 (2) and Sdi. I, Item 4, (7-11- 
1958) and Act 31 of 1966. S. 88 (1-11-1960). 

(2) After the reorganisation of the State of Punjab In 1956, S. 197B as inserted by 
the above-mentioned E. P. Act is extended to the newfy added area of Pepsu as frcan 
7-11-1958 by Punj Act XXX of 1958. 

Rajasthan 

Abu Area. In its application to the Abu area of the State of Rajasffkan, S. 197AA 
is the same as that inserted in Maharashtra.—See Cent. Act XXXVII of 1950, Sec¬ 
tion 119 (1-11-1950). 


198. Prosecution for breach of contract, defamation and offences against mai^ 
riage.—No Court shall take cognizance of an offence falling under Chapter XIX or 
Chapter XXI of the Indian Penal Code or under Sections 493 to 496 (boffi inchi- 
sive) of the same (Dode, except upon a complaint made by some person aggrieved 
by such offence; 

^[Provided tfrat, where the person so aggrieved it a woman who, according 
to the customs and manners of the country, ought not to be compelled to appear in 
public, or where such person is under the age of eighteen years or is an idiot or 
lunatic, or is frrom sickness or infir mity unable to make a complaint^ some other 
person may, with the leave of the Court, make a complaint on his or her behalf:] 


SECTION 198 — SYNOPSIS 

1. Scope and object. 

2. Abetmeat of offence mentiooed Id 

section — Applicability of section. 

8. Complaim — Essentials. 

4. ^Person aggrieved by su^ offeime.** 

5. Defamation. 

6. Bigamy, etc. 

7. Want of complaint — Effect. 

8. Complaint of one offence — Evidence 

disclosing different offence falling 
within section — Power of Court to 
proceed in respect of su<h offencew 

9. Complaint on behalf of another —« 

Provisos. 

1. Scope and object. — (1) This section 
embodies one of the exceptions to die 
general rule that any person having know¬ 
ledge of the commission of an offence may 
set the law in motion by a complaint even 
thou^ he is not a person injured by the 
offence. AIR 1952 Madh B 180 (181) = 
ELR (1953) Madh B 9 = 1952 Cri I.J 
1647 ILR (1953) Hyd 293 (309) (DB) 
AIR 1935 All 938 (939) = 37 Cri LJ 
56 •• AIR 1921 Cal 621 (629) = 22 Cri 
LJ 494 (DB) (1900) ILR 25 Bom 151 
(155) (FB) AIR 1934 Sind 188 (188) 
= 36 Cri LJ 408 •• (1963) 1 Cil LJ 358 
(359) (Ker). 


(2) The offences referred to in the 
tion are of a private character and the 
object of die section is to limit the per¬ 
sons by ^om proceedings can be initiaft- 
ed and to see that it is not the power of 
any and eveibody to drag such offences 
into a Court of justice. AIR 1938 Sind 
141 (142) = 39 Cri LJ 686 (DB) (1900) 
ELR 25 Bom 151 (155) (FB). 

[See also AIR 1943 Cal 564 (564) » 
45 Cri LJ 123.] 

(3) The section, only limits the p o we r 
of the Court to initiate proceedings. AIR 
1941 Rang 202 (205) = 42 Cri LJ 801 

AIR 1967 SC 983 (986) = 1967 OA 
LJ 943 =: (1967) 1 SCR 807 = 69 Boa 
LR 308 •• AIR 1963 Madh Pra 47 (48) 
= 1963 (1) Cri LJ 184 = 1962 MI^ 
1117. 

(4) IVhat Se<^<Hi 198 does is to prdbfl^ 
cognizance except upon complaint made 
by the person aggrieved. It does 
sfrictly speaking, confer any power of 
cognizance on the Court or a li^t of 
complaint on the person aggrieved. AIR 
1959 Ker 100 (105) = ILR (1959) Ker 
195 = 1959 Cri LJ 464. 

(5) There is no warrant for enlarging Aie 
scope of dus section. AIR 1952 Mad 
170 (171) = 1952 Cri LJ 348 •• (1968) 
1 Cri LJ 358 (359) (£er). 
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t[Plrovided furdier that where the person aggrieved by an o£Fence under Sec- 
fion 494 of the said Code — 

(a) is the wile, any relative of the wife may make a complaint on her behalf; 

(b) is the husband, and he is serving in any of the Armed Forces of the 

Union under conditions which are certified by his Commanding OfBcer 
as precluding him from obtaining leave of absence to enable him to 
make a complaint in person, some other person authorised by the hus> 
band in accordance with the provisions of sub-section (I) of section 
199B may, with (he leave of the Court, make a complaint on his behalf. 

Rsplanation. — For the purpose of clause (a) of the second Proviso, ‘relative' 
means any lineal descendant or ascendant of the wife, her brother or sister, or her 
falher^s or mothei^s brother or sister.] 

[1882 ; S. 198; 1872 : S. 142, para, 2; 1861 : S. 68.] 

r*] The Proviso was added to the section by the Code of Oimioal Procedure (Amend¬ 
ment) Act, 1923 (XVm: of 1923), S. 51. 

m Substituted for the Second IVoviso by the Code of Orfaninal Procedure (Amendment^ 
Art; 1960 (LVI of 1960), S. 2 (26-12-1960). The oiigiaal Proviso (added by Act 28 
of 1943) was as follows, namely,-— 

*Trovided further that vdiere the husband aggrieved by an offence under 
S. 494 of the said Code is serving in any of the Armed Forces of the Union undei 
conditions which axe certified by bis Commanding OiBoer as precluding him firom 
obtaining leave of absence to enable him to make a complaint in person, some 
o&er person authorised by the husband in accordance with the provisions of sub¬ 
section (1) of section 199B may, with the leave of the Couit, make a complaint 
on his behalf." 


Section 198 — Note 1 (contdL) 

(6) The fact that the Companies Act 
contains certain specific provisions regard¬ 
ing the initiation of Criminal proceedings 
by (he Ucjuidator for offences committed 
In relation to the Company does not mean 
jar involve that the Criminal Courts cannot 
entertain a complaint with regard to the 
same offences by any one else. Ihis sec- 
tion is Ihnite d only to offe nces under 
Chmter XDC and Chapter XXI of the 
Pend Gode. AIR 1^ Cal 29 (36) = 
1955 Cri LJ 107 (DB). 

(T) As to the inter-relation of See. 108 
and See. 198-B — See under See. 198-8. 

M, Abetment of offence meotioned In 
■erthA —> Applicability ofl section. — 
(1) The section c^lies to die abetment of 
an offence menficmed in die section. 1888 
Pon Re (Gr) No. 4, p. 0 (7) pS) •• AIR 
1055 Madh B 170 ^76) = 1955 Cri LJ 
1359 AIR 1043 Pat 212 (217) « 44 
Cri LJ 590 (DB) •• AIR 19^ Mad 193 
a97) » ILR (1053) Mad 78 » 1952 Cri 
Cj 434 (DB). 

see AIR 
Od LJ lOL] 

t. Complaint —• Esseoftlals. —. Cl) Hie 
fcot niat a cooqplafatt is at ilio frmu 

teiQo cif the pol^ does not make it other 
than a complaint for the pumoses of this 
AIR 1010 l^ah 389 (3^) a 20 Cri 
LJ e (DB). 

_ Qi) Rk con st r uin g a ocanplafnt rsgaxd 
DM be had to eveiy portion of tt. 
m Be (Or) Na 6. p. 19 (21) (DB). 


(3) It is not necessary that a complaint 
of aefa 



1010 An 180 (191) a IT 


lefamation should make a specific re¬ 
ference to every exhibit proposed to bo 
put in evidence. AIR 1924 A^d 840 (341) 
« 25 CM LJ 941 (DB). 

(4) A case unc^ Section 5(X), Penal 
Crode must be instituted by a petition of 
complaint by the person defamed. AIR 
1953 Cal 791 (791) = 1953 Cri LJ 1857. 

4. *Terson aggrieved by such o^nce.**— 
(1) A 
be ma 

offence coi^lained 
852 (SK) = 15 CW LJ 337 ODB). 

(2) A merely fanciful or sentimental 
grievance will not make a person "aggriev¬ 
ed" vrithin the meaning of thta section. 
1949 Ti&v-Co LR 151(154) (1900) 8 

Cri LJ 187 am (DB) (Cal) •• (1^) RJi 
25 Bom 151 (Iw) (FB) •• AIR 1934 sanH 
188 (190) = 80 Cri LJ 408. 

(^ The espresskm "aggrieved" is not 
confined to a person uho is directly in- 
fored by the offence. AIR 1943 Cal 564 

^0o7 if 

All 423 (428) a 1969 
1968 AH LJ 460. 

(4) The term "aggrieve<T' is not confined 
to a person vho would be entided to com¬ 
pound the offence under Section 845 
(1^) njt 25 Bom 151 (156. 157) (FB). 

(5) Where the Magistrate consid^ Chat 

me case cannot be taken oognizaiu^ of, on 
the oon^laiot of a person uho no 

locw st andi to dO i^ me only course open 
to him if fa diwnrfw tlio complaiitt not 


990 •• AIR 1909 
Cri LJ 1089 =1 
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to acquit the accused. AIR 1955 Andhra 

227 (229) = 1955 Cri LJ 1316. 


(6) The question whether a person is 
“agjpieved" within the meaning of this 
section is a question of fact, AIR 1950 
Pat 545 (546) 1949 Trav-Co LR 151 

(154) AIR 1934 Sind 188 (190) = 36 
Cri L Jour 408 AIR 1928 Nag 58 (60) 
=28 Cri LJ 996 (1908) 3 Cri LJ 187j 

(189^ (DB) (Cal) 1968 AU LJ 865 = 

1968 All VVR (HC) 265 (266) (DB). •• 
1964 (1) Cri LJ 367 (369) = 68 Cal WN 
654 (DB). 

[See also (1950) 28 Mys L Jour 178 
(181) (DB).] 


(7) Defamation of a spiritual head of 
cert^ community —► Inoividuai person of 
that community is not a person aggrieved 
— Cognisance of offence taken on com¬ 
plaint by such individual is illegal. AIR 
1970 Cal 216. 


5. Defamation. — (1) The ri^t to com¬ 
plain about defamation belongs not only 
to the person defamed but also to others 
who are affected by the defamation. (1900) 
ILR 25 Bom 151 (158, 157) (FB). (Over¬ 
ruling 1887 Rat 327 and 1888 Rat 392.) 

AIR 1928 Nag 58 (60) = 28 Cri LJ 
996 1968 AH LJ 865 (866) = 1968 AU 

WR (HC) 265 (DB) ““ 1964 (1) Cri LJ 
367 (369, 370) = 68 Cal WN 654 PB) 

1963 (1) Cri LJ 706 (707, 708) = 65 
Pun LR 14 (DB). 

(2) The husband of a woman who has 
been defamed by the imputation of unchas¬ 
tity to her can complain about the defa¬ 
mation. AIR 1949 Cal 567 (571) = 60 
Oi LJ 972 Am 1943 CaJ 504 (564) 
= 45 Cri L Jour 123 Am 1925 Mad 
320 (321) = 26 Cri LJ 521 Am 1924 
Lah 559 (561) = 26 Cri L Jour 242 (SB) 

(1900) ILR 25 Bom 151 (156) (FB). 
(Overruling 1887 Rat 327.) 1891 Ail 

WN 188 (188) (1891) ILR 14 Mad 

379 (381) (DB). 

[But see 1884 Pun Re (Cr) No 22 p. 39 
(40) pB).] 

(3) Near relations of the woman to 

whom imchastity has been imputed may 
be entitled to complain about ffie defama¬ 
tion if the defamation indirectly ope¬ 
rates as a defamation of themselves 
also. Am 1952 Madh B 180 (181) 

= ILR (1953) Madh B 9 = 1952 

Cri LJ 1647 Am 1951 All 585 (586) 
= 52 Cri LJ 668 (1906) 3 Cri L Jour 

187 (190) (DB) (Cal) Am 1928 Nag 
58 (60) = 28 Cri LJ 996 Am 1969 
AU 423 (428) = 1969 Cri LJ 1089 = 
1968 AU LJ 406 1968 AU LJ 805 (866) 

= 1988 AU WR (HC) 265 pB). 

[But see 1893 AU WN 207 (208) •• 
1887 Pun Re (Cr) No. 89 p. 91 (92).] 

(4) Where ffiere is no imputation of un- 
chastity, the question \riietiier ffie husband 
is a person aggriev^ within the meaning 


of Section 198 must be determined wiffi 
reference to tfie nature of the accusation 
and having regard to the special circum¬ 
stances of each case. Am 1952 Madh B 
180 (181) = ILR (1953) Madh B 9 = 
1952 Cri LJ 1647. 

(5) It is not necesarv that an imputa¬ 
tion of personal misconduct on the part of 
the^ husband must be involved in the accu¬ 
sation before the husband can be classed 
^ a ‘‘person aggrieved” within the mean¬ 
ing of Section 198 of the Code of Crimi¬ 
nal Procedure. The test is vriiether the 
reputation of the wife vis-a-vis the parti- 
ciuar imputation nuule is so bound up 
with the reputation of the husband that 
an imputation against the wife affects him 
also. Am 1958 Madh Pra 278 (279) = 
1958 Cri LJ 1191. 

(6) A complaint by ffie father of a 
woman to ^om unchastity is imputed, 
not made on her behalf, is no bar to an 
independent complaint by ^e woman her¬ 
self. Am 1938 Lah 739 (740) = 40 Cri 
LJ 181. 

(p A person who is merely one whose 
feelings are hurt by the defamation of an¬ 
other is not “agmeved” by the offence 
and cann ot commain under section. 

The test is 'wHbemer the complainant’s own 
personal reputation has oeen banned 
directly or indirectly. Am 1952 Madh B 
180 (181) = ILR (1953) Madh B 9 = 

1952 Cri L Jour 1647 Am 1934 Sind 

188 (190) = 36 Cri L Jour 408 (1950) 

28 Mys LJ 176 (188, 187) PB) Am 

1953 Punf 82 (83) = 1953 Cri LJ 575 
Am 1953 Vmdh Pra 9 (10) = 1953 

Cri LJ 963 ** 1968 All LJ 865 (866) = 
1968 All WR (HC) 265 (DB). 

(8) Even \^diere a husband prefers a 
complaint about imputation of unchastity 
to wife, the defamation conmlained (ff 
should be of himself and not ot the wife. 
Am 1949 Cal 567 (571) = 50 Cri LJ 072. 

(9) Imputations against ffie head of a 
religious sect which do not affect his spi¬ 
ritual charac^ are not sufficient to jusmy 
a member of the sec^ to complain under 
this section. Am 1935 Sind 98 (100, 101) 
= 36 Cri LJ 975 pB). 

(10) The official superior of the person 
defamed is not necessarily entitled to com¬ 
plain under this section. (1903) ILR 26 
Mad 43 (47) (SB) •• Am 1923 Oudh 4 
(6) = 23 Cri LJ 641. 

(11) A Magistrate cannot complain fai 
reroecTt of words contained in a statement 
before him and defaming a ffiird party. 
Am 1940 AU 246 (247) = 41 Cri LJ 660. 

(12) In the case of de&mation of a Co~ 
op^tive Bank its manager, who is the 
person primarily concerned with its day to 
day management, is a ‘person aggrieved*. 

Am 1950 Pat 545 (546). 

Qd) Where the statements made are 
defamatory only of die President end 
Directors of a society and not of the so- 


[Tlie Code of] Oimlnal Procedure, 1898 


[S 198 N 6-7] 1237 


Section 198 Note 5 (contd.) 

itself, the society is not an aggrieved 
person. 1969 Cri LJ 701 (702, 703) = 
(1967) 2 Mys LJ 149. 

(ISA) InstitutioDi of proceedings under 
Section 500, Pena! Code on conmlaint al¬ 
lege defamation of Ashram — Complaint 
ffled by member of Ashram — Complainant 
not being a “person aggrieved” cognizance 
taken under Section 198 is improper and 
vitiates proceedings. AIR 1970 Cal 248 
(249, 250). 

(14) Where a class of persons (e.g., the 
students of a particular college) are de> 
famed in such a way that the defamation 
can be brought home to the individual 
members of the class, any member of the 
class can complain. AIR 1935 All 743 
( 744 , 745 ) = 36 Cri LJ 816. 

(15) A wife can complain against the 
husband and vice versa if one defames 
the odier. AIR 1957 Mad 339 (340). 

(16) For prosecution for defamation 
against pubuc servants in respect of their 
conduct in the discharge of public fimc- 
tions, see under Section 198'B. 

6, Bigamy, etc. — (1) A complaint of 
bigamy r-an be preferred by the person 
with whom the second ceremony is ^ gone 
through or by oiher persons aggrievecL 
e. g., the husband (by the first marriage) 
of die woman committing the bigamy. 
AIR 1943 Pat 212 (216) = 44 Cri LJ 590 
(1899) ILR 26 Cal 336 (337) 

(2) The father, modier, or brother of the 

firrt husband or the second husband or the 
father of the woman who contracts the 
bigamous marriage has been held not com¬ 
petent to prefer a comiplaint of bigamy 
imder tt^ section. (1910) 11 Cri LJ 51 
(51) = ILR 32 All 78 (1903) 2 Weir 

231 (232) (DB) (1908) 7 Cri LJ 457 
(458) = 11 Oudh Cas 148 (1886) ILR 

10 Bom 340 (341) (DB) (1902) ILR 
25 All 182 (133) (1912) 13 Cri L Jour 

204 (204) (DB) (Mad). 

(3) The spiritual head of a community 
cannot comp lain about an offence commit¬ 
ted in relation to the marriage of a mem¬ 
ber of the community. AIR 1931 Mad 
247 (248) = 82 Cri LJ 1110. 

(4) If a husband does not complain of 
bigamy committed by bis wife but com¬ 
plains of other offences and the evidence 
discloses the offence of bigamy, the wife 
cannot be proceeded against under Sec¬ 
tion 494. Am 1938 Sind 141 (142) = 
89 Cri L Jour 680 (DB). 

(5) The marriage of the second wife 
with the accused during the subsistence of 
his first valid marriage is ab initio void 
end the second wife cannot be a person 
asgrleved. Am 1954 Mad 947 (9^) 
1964 Grl LJ 1430. 

(69 A wife who is a person aggrieved 
vy me offence tmda Section 494, L P. G., 
•t fifce date of the alleged offence xemahu 


the person aggrieved despite the fact that 
at a later date before the complaint is 
lodged in Court there has been a decree 
for divorce dissolving the marriage between 
the complainant and the accused. AIR 
1907 Cal 203 (204) = 1967 Cri LJ 462 
= 1904 Cal LJ 11. 

(7) If a person, who has a wife living, 

after disclosing the same, marries again, it 
cannot be said that the second wife who 
bad the knowledge that the first wife was 
living is an aggrieved person within the 
meaning of Section 198. (1967) 2 Andh 

WR 8 = 1907 Mad LJ (Cri) 550. 

(8) Both parties to second marriage hav¬ 
ing their previous spouses living on date 
of second marriage — Only one offence 
results from second marriage — When 
offending parties are acquitted under Sec¬ 
tion 345 (6), Cr. P. Code, 1898, in trial 
on previous complaint of one aggrieved 
spouse and other aggrieved spouse has al¬ 
lowed erroneous order of composition to 
become final, second prosecution on com¬ 
plaint of other aggrieved spouse is barred 
by Section 403, Cr. P. Code. 1966 Mah 
LJ 545 (553) = (1966) 68 Bom LR 286. 

(9) Before the second proviso was 
amended by Act 56 of 1960, it was held 
that a complaint without the leave of the 
Court by the father of a minor girl whose 
husband was alleged to have married a 
second time was not competent. AIR 1962 
Bom 33 (35) = 1962 (1) Cri LJ 134 = 
63 Bom LR 717. 

(10) The second proviso as substituted 
in 1960 is clear and leaves no room for 
doubt in view of the Explanation that if 
the person aggrieved by an offence imder 
Section 494 is the wife, then the father 
of the wife can make a complaint on her 
behalf, the father being a lineal ascendant 
of the wife. 1967 All WR ^C) 623 (625). 

(11) The brother of the wife undoubted¬ 

ly comes within the definition of the word 
'relative" as stated in the explanation to 
Section^ 198 but the authority conferred on 
a relative specified in the explanation to 
file a complaint under Section 494 on her 
behalf must be understood as being one 
that could be exercised only when she is 
alive and not after her death. AIR 1965 
Mys 235 (236, 237) = 1965 (2) Cri LJ 
376 = (1905) 1 Mys LJ 92. ^ 

7, Want of complaint—Effect.— (1) The 
section regulates the competence of tiie 
Court and bars its furisdlction excepting in 
compliance tiierewitti. AIR 1955 SC 196 
(204) = 1055 Cri LJ 526 = TT.R (1055) 
Punf 185 = 1055 SCR 1150. 

(2) Judicial proceedings held in the ab¬ 
sence of a complaint by tfie aggrieved per- 
satx are Illeg^ 1879 Pun Re (Cr) No. 6. 

. 0 (10) TDB) •• AIR 1930 Mad 7& 
'06) = 81 Cri LI 895 •• (1909) 9 Cri 
164 (U^ (Lab.) ** AIR 1060 SC 89 
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(84, 85) = 1960 Cri LJ 158 = (1960) 1 
SCR 749 = 62 Bom LR 143. 

8. Complaint of one offence — Evidence 
disclosing different offence falling within 
section —- Power of Court to proceed in 
respect of such offence. — (1) Under Sec¬ 
tion 238, sub-section (3), the power of 
convicting an accused person of an offence 
not expressly charged against him, in the 
circumstances roecined in the section, does 
not enable a Coint to convict an accused 
person of an offence mentioned in titiis 
section (Section 198) in the absence of a 
complaint as required by it AIR 1960 
SC 82 (84, 85) = 1960 Cri LJ 158 =s 
(1960) 1 SCR 749 = 62 Bom LR 143 
1969 Cri LJ 567 (568) = 9 Gu] LR 

963. 

(2) Where a complaint is made by a 
person “aggrieved” within the meanly of 
the section in respect of a certain office 
but the evidence discloses a different of¬ 
fence coming within the purview of the 
section the Court cannot proceed in res¬ 
pect of such latter offence. (1887) ILR 
10 All 39 (43) 1879 Pun Re (Cr) No. 5, 

p. 6 (9. 10) (DB) 1889 Pun Re (Cr) 
No. 18. p. 67 (69) Am 1923 Oudh 
4 (8) = 23 Cri LJ 641 Am 1938 Sind 
141 (142) = 39 Cri LJ 686 (DB). 

[But see (1878) 1 Cal L Rep 523 (524) 
(DB).] 

(2) If the facts stated in the complaint 
amoimt to the offence in regard to which 
action is proposed to be talcen, non-men¬ 
tion of the section under which the offence 
falls is immaterial. 1834 Pun Be (Cr) No. 
24. p. 42 (42) (DB) Am 1925 Lah 631 
(632) = 27. Cri LJ 769 (DB) •• (1903) 
ILR 25 AU 209 (211). 

9i. Com^aint on behalf of another —^ 
Provisos. — (1) A complaint imder thi.q 
section must be made by the very person 
who professes to be aggrieved by the of¬ 
fence except in cases coming imder the 
provisos to the section. (1950) 28 Mys LJ 
176 (186) (DB) 1961 (1) Cri LJ 819 
(820) (Madh Pra). 

(2) A husband can only complain of 
defamation of himself that may be caused 
by imputations against his wife. Am 1949 
Cal 567 (571) = 50 Cri LJ 972. 

(8) The complaint need not be presented 
In person by tiie aggrieved person. 1930 
Mad WN 855 (858) C^) AIR 1914 
Cal 479 (479) = 15 LJ 348 (DB). 

[But see 1896 Pun Re (Or) No. 10, p. 24 
(26) (DB).] 

(4) Even where complaint by some per* 
sOn on behalf of another can be made 
under the provisos, tiie leave of the Court 
is necessary (now only under first proviso 
and clause (b) of second proviso), the al> 


senoe of which will make the proceedings 
illegal. Am 1952 Madh B 180 (181) 
ILR (1953) Madh B 9 = 1952 Cri LJ 
1647 Am 1955 Andhra 227 (229) = 
1955 Cri LJ 1818 •• AIR 1938 Lah 789 
(740) - 40 Cri LJ 131 Am 1935 Oudh 
0 (7) = 36 Cri LJ 116 Am 1909 
Orissa 204 (205) = 1969 Cri LJ 1000 « 
34 Cut LT 1223 ATO 1962 Bom 83 
(34, 35) = 1902 (1) Cri LJ 134 63 

Bom LR 717. 

(5) The record must show that leave 
was applied for and was granted. 
Am 1962 Bom 33 (34, SB) = 
1962 (1) Cri L Jour 134 = 63 Bom 
LR 717 ®® Am 1969 Orissa 204 (205) ss 
1969 Cri LJ 1000 = 34 Cut LT 1223. 

(6) The fact tiiat the Court has taken 
die complaint on its file does not mean 
that it has accorded its sanction to tiie fil¬ 
ing of the complaint Am 1955 Andhra 
227 (229) = 19W Cri LJ 1316. 

(7) It really makes no difference whe¬ 
ther the person who is granted leave to 
act on behalf of the complainant says either 
that he is complaining on behalf of the 
otiier, or comes into me picture wifii the 
verified complaint through him, 1901 (1) 
Cri LJ 819 (820) (MaST Pra). 

(8) The leave of the Court is also neces¬ 
sary for compounding a complaint made on 
behalf of another. Am 1938 i-ah 739 
(740) = 40 Cri L Jour 131. 

(9) Where a complaint of defamation 
was filed by a servant of a pardanashin 
lacb' on her behalf with her oral autho¬ 
rity the leave of the Court to such com- 
pl^t was held not improper thou^ there 
was no writtoi autfaori^ and the husband 
was present when the lacb^ was defamed 
and he did not complaiiL AIR 19^ Fat 
117 (121) = 44 Cri LJ 391 (DB). 

(10) Merely because a woman apeared 
in Court to depose on a summons having 
been issued by the Court she is not disen¬ 
titled to the protection of the first i^oviso. 
"To appear in public” and "ought not to 
be compelled to appear in public” are two 
d^erent things. Am 1961 Assam 53 (^) 
=s 1961 (1) Cri LJ 464 (DB). 

(11) Where a woman alleged to have 
be^ defamed bad appeared before the 
Court and deposed on several oci^ons, ft 
was held ffiat her husband could not file 
a complaint on her behalf as &e proviso 
will not apply to the case. (19^) 47 Cri 
LJ 717 (718) (Cal). 

(12) Clause (a) of the second proviso as 
amended by Act 56 of 1960 now provides 
that where the person aggrieved by an 
offence under Section 494, Penal Coda, 
is the wife, any relative of tiie wdfe may 
make a complaint on her behalf and no 
leave of Court is required in su<h a case. 
The E^lanation to the proviso gives 
meaning of relative for me purpose dC 
dause (a) of the proviso. 
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*[108A. PTOseciidon for offence of marital misbehaviour,—^No Court «hftO 
take cogoizance off an offence under section 376 of the Indian P flnnl Code, where 
offence consists of sexual intercourse by a man with his own wife, the wife 
being under fifteen years of age,— 

(Q iff more than one year has elapsed from the date off the commission oS 
of the offence, 

mi in the case of any marriage which has taken place before the Tndigr^ 
Penal Code and the Code of Ciiminal Procedure (Amendment) Ac^ 
1949, came into force, if the wife was not under thirteen years of age 
on the date of the marriage.] 

[•] Liserted hy the Indian Penal Cod© and the Code of Criminal Proeeduxe (Amend* 
ment) Act, 1949 (XLU of 1949), S. 4. (15-7-1949.) 


°[198B. Prosecution for defamation against public servants in respect of their 
conduct in die discharge of public functions.—(1) Notwithstanding anything con¬ 
tained in this Code, when any offence falling under Chapter XXI of the Indian 
Penal Code * *] is alleged to have been committed against the Presidenl^ or 
tibe Vice-President, or the Governor or Rajpramukh®! of a State, or a Minister, or 
any other public servant employed in connection with the affairs of the Union or 
of a State, in respect of his conduct in the discharge of his public functions, a 
Court of Session may take cognizance of such offence, without the accused b^g 
committed to it for trial, upon a complaint in writing made by the PubUc Prosecutor. 


SECTION 198-B — SYNOPSIS 

1, Validity of the Section. 

2. Public servant employed in conneo- 

tion with the affairs of the State*. 

6. *bi respect of his conduct in the dis- 
riiarge of his public functions*. 

4. Jurisdiction to take cognizance of the 
offence under this section. 

8, Upon a complaint in writing made by 
the public prosecutor. 

6. Sanction ^ Requirements of (sub¬ 

section (3)). 

7. limitation (sub-sectioo (4)). 

8. Award of compensation. 

9. Sub-sections (13) and (14) — Scope. 

10. Section 20 of Prevention of Food 

Adulteration Act 1954 and Se<v 
tion 198-B. 

11. Person authorized. 

1. Validity of the Secticm. — (1) Sec¬ 
tion 198-B is valid and not unconstitutionaL 
It is an exception to the rule laid down in 
S. 198, Cr. P. Code. AIR 1959 All 21 
(22) = 1959 Cii LJ 6 AIR 1959 Ker 
100 (104) = ILR (1959) Ker 195 = 1959 
Cri LJ 464 •• AIR 1961 Mad 318 
= 1961 (2) Cri LJ 125 = (1961) 1 M: 
IJ S28. 

^ 2. Tublio servant employed in conneo 
tin witii the affairs <x the State.* >— 

(1) Ihoug^ tile attack may be general 
yet it may conv^ an innuendo at some 
perticular person, and then of course a 
person so aggrieved n«n prosecute. AIR 
1957 Madh Pra 4 (5) = 1957 Cri LJ 454. 

^ In respect of his conduct in the dis- 
of his public functions. — (1) The 
J ht ase “conduct in the discharge of his 



public functions** in Section 198-B coven 
a vaster field than what has been held ty 
the Supreme Court in examining Sec¬ 
tion 197. AIR 1961 Ah 24 (27, 33) = 
1961 (1) Cri LJ 1 (DB) 

(2) What a Court has to consider under 
Se^on 198-B is not whether the disgrace¬ 
ful conduct attributed to the public servant 
concerned is something which he could Or 
could not properly have done in the dfa- 
charee of his public fimctions, but whether 
the libel is in respect of his public func¬ 
tions. Am 1959 Ker 100 (108) = ILR 
(1959) Ker 195 = 1959 Cri LJ 464. 

(3) Where publication of an article al¬ 

leged to be defamatory of a Minister, apart 
from being defamation of him in his perso¬ 
nal capacity, is also a defamation of the 
Minister as such it is the State which suf¬ 
fers the injury along with the individual 
and the responsibili^ for initiation of inose- 
cution for defamation, therefore, lies witi» 
the State irrespective of the fact whether 
or not the particular Minister remained in 
the State as such at the time when the 
article was published or sanction to prose¬ 
cute under Section 198-B was obtained. 
Am 1900 All 763 (768) := 1060 Cri LJ 
1541 = BLR (1960) 1 All 291. * 

4. Jorisdicticm to take cognizance of tihe 
c^enoe under this Section. — (1) An AddU 
tional Sessions Judge vriio is admittedly a 
Court of Session is competent to hear the 
complaint Am 1957 Madh Fra 4 (5) s 
1057 Cri LJ 454. ' ' 

(2) The complainant under this Section 
can be received by an offBcial or any other 
person so authorize by tiie Sessions Judge, 
1964 All WR (HC3) 269 as 1064 All Sa 
182. 

(3) Section 537 cannot be availed dl 
vmen Section I08-B contenmlatee 


1240 [S 198-B N 


[The Code o<] Qruninal Frooediire» 1898 


(2) Every such complaint shall set forth the facts which constitute the offence 

alleged, the nature of such offence and such other particulars as are reasonably 

sufficient to give notice to the accused of the offence alleged to have been com¬ 
mitted by him. 

(3) No complaint under sub-section (1) shall be made by the Public Prose¬ 
cutor except with the previous sanction,— 

(a) hi ^e case of the President or the Vice-President or the Governor 

tl* o • of a State, of any Secretary to the Government authorized 

by him in this behalf; 

(b) in the case of a Minister of the Central Government or of a State Gov¬ 

ernment, of the Secretary to the Council of Ministers, if any, or of any 
Secretary to the Government authorised in this beh^ by the Govern¬ 
ment concerned; 


(c) in the case of any other public servant employed in connection with 
the affairs of the Union or of a State, of the Government concerned. 

(4) No Court of Session shall take cognizance of an offence xmdeh sub-sec¬ 
tion (1), unless the complaint is made within six months from the. date on which 
the offence is alleged to have been committed. 


Section 19S-B — Note 4 (contd.) 
act has got to be the act of ffie Public 
Prosecutor and it has not been shown that 
it is his. In such a case the Sessions Court 
must refuse to take cognizance the defect 
being one of jurisdiction. AIR 1958 Bom 
196 (198) = 1958 Cri LJ 617. 

5. Upon a complaint in writing made by 
the public Prosecutor. — (1) ‘Made by the 
Public Prosecutor* — Complaint simed by 
public servant concerned and filed by 
Public Prosecutor is proper. 1962 (2) Cr 
LJ 520 (521, 522) = 1961 All LJ 967 (DB) «« 
1970 Cri LJ 788 (790) (Bom). (Defamation 
of Minister of State Government — Com¬ 
plaint by Public Prosecutor — Framing of 
charge under Section 500 of Penal Code 
on me complaint is proper.) ** AIR 1901 
Andh Pra 190 (191, 192) =s (1961) 1 Cri 
LJ 601 = (1960) 2 Andh WR 282 (DB) 
AIR 1959 Ker 100 (108) = ILR (1959) 
Ker 195 = 1959 Cri LJ 464. 

(2) Institution of a case is an act of a 
suitor, while taking cognizance is an act of 
the Court. AIR 1967 All 468 (470) = 
1967 Cri LJ 1255 (DB). 

(3) The court has ample discretion to dis¬ 
charge or not to discharge the accused in 
the absence of the complainant. AIR 1969 
Raj 61 (64) = 1969 Cri LJ 314. 

(4) There is nothing which prevents a 
Public Prosecutor, when the complaint it¬ 
self is ambiguous and it cannot be said 
whose act it is to lead evidence to show 
that whatever mi^t appear from the com- 

g laint, the act or mal^g the complaint is 
le act of the Public Prosecutor. AIR 1958 
Bom 196 (198) = 1958 Cri L Jour 617. 

(5) The act of making the complaint 
must be the act of the Public Prosecutor. 
AIR 1958 Bom 196 (198) = 1958 Cri L 
Jour 617. 

6. Sanction —> Requirements of (sub- 
s. (3)). — (1) If the facts which constitute 
die charge do not appear on the face of 

4 


the sanction, it must be established by 
extraneous evidence that those facts were 
placed before the authority competent to 
grant the sanction and that the authority 
applied his mind to those facts before giv¬ 
ing sanction. AIR 1961 SC 387 (389) = 
1961 (I) Cri LJ 566 = (1961) 2 SCR 63 
1969 Cri LJ 1318 (1320) (Punj) 1962 

(2) Cri LJ 520 (523) = 1901 AH LJ 967 


(2) If a Minister is defamed it should be 
left to a responsible civil servant to decide 
whether the special procedure should be 
sanctioned (sub-section (3) (b)) and if a civil 
servant is defamed, it is left to the Govern¬ 
ment 1 e., the Governor acting on the ad- 
vice of his Council of Ministers, to decide 
whether the case is a fit one for sanction 
(sub-section (3) (c)). AIR 1961 Puni 333 
(334, 335) = 1961 (2) Cri LJ 148 = 63 
Pun LR 238. (AIR 1959 Ker 100, ReL on.) 

(3) The sanction is the sanction of the 
Secretary and not of the Government; and 
all that is required of the Government or 
the Government is competent to do is to 
authorise the Secretary to give the sanc¬ 
tion. AIR 1959 Ker 100 (107) = ILR 
(1959) Ker 195 = 1959 Cri L Jour 464. 

(4) Authorisation of Secretary should be 
in respect of specific complaint — General 
authorisation is not sufficient. AIR 1963 
SC 1198 (1202, 1203) = 1963 (2) Cri LJ 
194 = (1963) 1 SCWR 242. 

(5) It is not essential fiiat the sanction 
should contain a recital to ffie effect that 
the Public Prosecutor had been authorised 
to file the complaint. It would be suffi¬ 
cient if in the body of the complaint the 
Public^ Prosecutor mentioned tihat he had 
been instructed by the Lieutenant-Governor 
to file the complaint AIR 1960 Him IVa 
19 (20) = 1960 Cri LJ 1450. 

(6) Defamation of Governor — Sanction 
for prosecution — Sanctioning authority 
is Secretary and not Governor ^ Govetnat 
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(5) Wlien til© Court of Session takes cognizance of an ofFence under sub-sec- 
tlon (1), then, notwithstanding anything contained in this Code, the Court of Session 
idiall try tii© case without a Jury and in trying die case, jghall follow the procedure 
prescribed for the trial by Magistrates of warrant cases instituted otherwise than on 
ft police report and tihe person against whom the offence is alleged to have been 
c ommit ted shall, unless the Court of Session, for reasons to be recorded, otherwise 
dhects, be examined as a witness for the prosecution. 

$[(5A) Every farial under this section shall be held in camera if either party 
thereto so desires or if the Court of Session so thinlrc fit to do.] 

(6) If in any case instituted under this section, the Court of Session by which 
die case is heard discharges or acquits all or any of the accused, and is of opinion 
that the accusation against them or any of them was false and either frivolous or 
vexatious, the Court of Session may, by its order of discharge or acquittal direct 
the person against whom the offence was alleged to have been committed (other 
fhan the President, Vice-President or the Governor or Rajpramukh of a State) to 
show cause why he should not pay compensation to such accused or to each or 
any of such accused, when there are more than one. 

(7) The Court of Session shall record and consider any cause which may be 
shown by the person so directed and if it is satisfied that the accusation was false 
and either frivolous or vexatious, it may, for reasons to be recorded, direct that 
compensation to such amount, not exceeding one thousand rupees, as it may deter- 
nrine, be paid by such person to the accused or to each or any of them. 

(8) All compensation awarded under sub-section (7) may be recovered as if it 
were a fine. 

(9) No person who has been directed to pay compensation under sub-section (7) 
ffliall, by reason of such order, be exempted from any civil or criminal liability in 
respect of the complaint made imder thk section: 

Provided that any amount paid to an accused person under this section shall 
bo taken into account in awarding compensation to such person in any subsequent 
civil suit relating to the same matter. 

(10) The person who has been ordered under sub-section (7) to pay compen¬ 
sation may appeal from the order, in so far as the order relates to the payment of 

me compensation, as if he had been convicted in a trial held by the Court of Ses¬ 
sion. 


Section 198-B — Note 6 (contd.) 
w to authorise Secretary to give sanction 
fw making complaint AIR 1902 Orissa 
m (109) = 27 Cut LT 489 ^ 1962 (2) 
CM Lj 617. (Reversed on another point in 
AIR 1963 SC 1198.) 

.CO Papers relating to sanction considered 
^ u Minister and prosecution, ordered 
Whto —r Sanction order signed by Deputy 
Sej^tary (Home) —» Held, tne sanction was 

IJ18 ^ ^ 

, (8) Scope Public prosecutor appre- 
at the initial stage that sanction 
yoy ded for prosecution not proper and 
fPIy tog for withdrawal with a view to file 
“tt* complaint — Order allowing with- 
H*wal or complaint held proper. AIR 


Constitution of Ridia, Articles 132 and 
4®^ Question involving interpretation of 
198.B. Criminal P. C. — Leave to 
•a ncti oned. (1962) 2 Gri LJ 674 

(Oxina) a^) 28 Cut LT 


flMtOD 



(10) The proper time to raise objection 
to the admission in evidence of sanction 
given under Section 198-B (3), Criminal 
P. C., on the wound that it had not been 
formally proved was when the sanction 
was actually tendered and admitted in r;v{- 
denoe. AIR 1963 Puni 201 (203) — 1963 
(1) Cri LJ 609. 

(11) No obj'ection raised to complaint by 
Public prosecutor and want of jurisdictioD 
of the Sessions Court in respect of enter¬ 
taining the complaint till the entire evi¬ 
dence of prosecution was over — High 
Court refused to interfere in revision on 
the ground of Jurisdiction of Court 1970 
Cri LJ 788 (791) (Bom). 

7. Limitation — (Sub-s. 4). — (1) Limi¬ 
tation of six montiis —^ Deramatoxy article 
published in newspaper on 28-4-1956 — 
Complaint filed again^ publisher on 27-10- 
1656 is witiiin time. 1^2 (2) Cri LJ 520 
(522) = 1961 All LJ 967 (DB). 

(Z) *Montii' —> It must be given meaning 
•a assigned to it in Section 49 of Penau 
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(11) When an order for payment of compensation to an accused person is 

in a case which is subject to appeal under sub-section (10), the compensation shaD 
not be paid to him before the period allowed for the presentation of the appeal 
has elapsed, or if an appeal is presented, before the ^)p^ has been decidecL 

(12) For the piuposes of this section, the expression “Court of Session“ in¬ 
cludes High Courts at Calcutta and Madras in the exercise of their oiiginal 
criminal jurisdiction. 

(13) The provisions of this section shall be in addition to, end not in deny 
gation of, those of Section 198. 

§[(14) Where a case is instituted under this section for the trial of an offence^ 
nothing in sub-section (13) shall be construed as requiring a complaint to be mnda 
also by the person aggrieved by such offence].] 

Section 198B was inserted by the Code of Crimmal IVoceduie (Amendment) Ad^ 
1955 (XXVI of 1955), S. 25. (1-1-1956.) 

[t] The words “or Rajpramukh” were omitted by 2 A. L. O., 1956. 

U] The words and brackets “(other than die offence of defamation by spoken words)^ 
are omitted by the Anti-Corruption Laws (Amendment) Act, 1964 (XL of 1964)i 
S. 3 (1) (a). (18-12-1964.) 

[§] Inserted, ibid, S. 3 (1) (b). and (c). 

[°f] Since die Constitution (Seventh Amendment) Act, 1956, there eoe no longer 
Rajpramukhs. 


Section 198-B — Note 7 (contd.) 

Code (1860). 1964 All WR (HC) 269 (273) 
= 1964 All Cri R 182. 

8. Award of cwnpensadon. — (1) A per¬ 
son who has either been instrumentaT in 
the initiation of a complaint or in any 
event has to stg)port it by his evidence, 
must be held to nave concern with the 
lodging of the complaint The Court would 
obviously award compensation only if it is 
satisfied that the claim made by die per¬ 
son posing to be aggrieved is false and 
either frivolous or vexatious. AIR 1961 SC 
887 (391, 392) = 1961 (1) Cri LJ 566 = 
(1961) 2 SCR 63. 

9. Sub-sections (13) and (14) — Scope. — 

(1) Section 198B (1) requires a complaint 
by the Public Prosecutor only and the 
cotrmlaint is not required also to be sign¬ 
ed by the person aggrieved. AIR 1961 SC 
387 (390, 391, 392) = 1961 (1) CM LJ 
566 = (1961) 2 SCR 63. (AIR 1958 Bom 
196 = 1958 Cri LJ 617 = 59 Bom W. 
364 and view of Raman Nayar, J., in AIR 

1959 Kerala 100, Overruled.) AIR 1960 
Him Pra 19 (20) = 1960 Cri LJ 1450 
AIR 1960 All 763 (767, 768) = ILR (1960) 
1 All 291 = 1961 Cri LJ 1541. 

(2) A complaint filed by the Public Pro¬ 
secutor under Section 198-B though it is 
not a complaint in which the person defam¬ 
ed has joined is a valid complaint (1959) 
61 Bom LR 450 (456) = ILR (1959) Bom 
1282 (DB). 

(3) Section 198-B is exception to S. 198 
— But sub-section (13) or Section 198-B 
has saved right to file complaint given 
under Section 198. AIR 1960 All 71 = 

1960 Cri LJ 184 •• AIR 1965 SC 1451 
(1453) = 1965 (2) CM LJ 434 ss 1065 


SCD 600 AIR 1960 Orissa 116 (117) « 
1960 Cri LJ 966 = 26 Cut LT 362. 

(4) Section 198-B was not intended to 
he simplementary to Section 198, but has 
intended to provide an altematiw remedy 
in the case of defamation of Arsons* art 
out in that section. AIR 1961 SC 387 (390)^ 
(AIR 1^9 Ker 100, Overruled. 

[But see AIR 1959 Mys 65 (67) = 1960 
Cri L Jour 347.] 

(5) Complaint by Public Prosecutor qn< w 
Section 19^B (1) —» Public servant con¬ 
cerned need not be a party to it — H© 
o-an himself file compl^nt under S. 198. 
AIR 1961 All 24 = 1961 (1) Cri LJ 1 
(DB) AIR 1969 Raj 61 (64) = 1960 
Cri LJ 314 •• AIR 1961 Andh Pra 190 
(192, 193) = 1961 (1) Cri LJ 601 * aOW) 
2 Andh WR 282 (DB). 

10. Section 20 of Pr ev e n tion of Food 

Adulteration Act, 1954 and S. 198B. (1) 

Provisions of, are not pari materia under 
tiiose of S. 20, Prevention of Food Adulte¬ 
ration Act, 1954. AIR 1969 Delhi 198 
(201) = 1969 CM LJ 881. 

(2) Sanction of competent person mot 
be given for each complaint n/s. 198-B. It 
is not however necessary that such autiio- 
rity must be given in the case of each cony 
plaint n/s. 20 (1) of Prevention of Food 
Adulteration Ac^ 1954 (Act XXXVn (if 
1954). ILR (1965) 391 (394). 

11. Person autikorized. — (1) Notiflcattal 
dated 15-2-1956 specifically autiiorized the 
Lieutenant-Covemor to dis^arge the func¬ 
tions of tile Central Government under 
tion 198-B (3). Criminal Procedure Coddb 
in case of pubuc servants serving in Hima¬ 
chal Pradesh. AIR 1960 Him Fra 19 09. 
20) « 1960 Cri LJ 145a 
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OBJECTS AND REASONS 

'^klie Gosmnittee consider that the offence of defamation against the President, the 
Oovornor or Rajpramukh of a State, a Minister, or other public servant should not be 
cognizable. Hie Committee are also of the opinion diat specific mention of the 
Vice-President should be made in the list of such persons. They have accordingly omit- 
ted original clause 25 by which section 198 was amended. 

Instead, the Committee have inserted a new section 1Q8B in the Criminal Procedure 
Oode. In drafting this section, the Committee have taken into consideration the recom- 
mendations of the majority of the members of the Press Commission and the evidence 
tendered by the representatives of die Indian Federation of Working Journalist While 
the Committee consider diat defamation of a public servant diould not be made a cog¬ 
nizable offence, diey are of the opinion diat, there should be an independent authority 
apart from the person aggrieved to set die law into motion. The Committee are of the 
view that the procedure laid down in sub-section (2) of section 194, is cumbersome and 
mi^t prove expensive. Hie Committee consider that the Public Prosecutor should have 
the lij^t to launch a prosecution in all such cases by a written complaint ^hich should 
be filed before the Court of Sessions. Hie Court of Sessions may take cognizance of the 
offence tqpon such complaint without die accused being oommitted to It for trial and it 
khall tiy the case following the procedure prescribed for warrant cases. Hie Public 
Prosecutor, howe v e r , «bql] have no right to make a complaint except with the previous 
sanction of the persons specified in sub-section (3) of Section 198B. Such a complaint 
should set fordi such particulars as may be reasonably sufficient to give notice to the ac¬ 
cused of die offence alleged to have been committed by him, and should be filed within 
fix months from the date on which the offence is alleged to have been committed”--* 
I. 0. R., Gaz. Ind., 1954 Extra., Ft Il-Section 2, page 419. 

STATE AMENDMENTS 

Andhra Pradedi 

Added Territories.—In Its application to the territories added to the State of Andhra 
Pradesh imtlftr S. 3 (a) of Central Act LVI of 1959, the amendment made in S. 198B by 
Tamil Nadu Act XXXIV of 1955 shall stand rq>ealed«^Andh.-Pra. A. X«. O., 1961. (w. r. 
a. f. l-4rl960). 

Tamil Nadn 

In its application to the State of Tamil Nadu omit snb-s. (12) of S. 198B. —> T. N. 
Act XXXIV of 1955, S. 0 (1-1-1956); Tamil Nadu A. L. O., 1969. 

109. Prosecotioii for adultery or enfiemg a married woman.—^No Court shall 
fsKe co^iizance of an offence imder section 497 or section 498 of file Indian Penal 
Code^ coccept iqxm a complaint made by die husband die woman, or, in his 
absence, *[made with the leave of the Court] by some person who had care of 
such woQian on his behalf at the time when such offenoe was oommitted: 


fEProvided dmt, ^ere such husband is under the age of ei^teen years, or 
is an Idiot or or is from sickness or iofinnity unable to make a complaint. 


SECTION 199 — SYNOPSIS 

1. Soope nd object. 

■. Ofidoces to seotloD ^ipUes. 

8. ComploAot — Eseenthdf. 

4. Who ooD complain. 

& Wont of «wnpl«fnfr ^ Effect 

0I> Prooeedingf oommenefog in reqieoi 
of offieoce not falling under see* 
doQ — Evidence olsclosiDg of¬ 
fence w Mila eecdon — Power at 
Gbmt to oravict far tech offence. 

T. Feds dfsciosfng offenoe to wfaioh 
eection endiee as well as odier 


1. Scope and object —« (1) Hifr section 
embodies one of the exceptions to the gene* 
ral rule that it Is open to any person to 
institute a conmlaint of an ottence. AIR 
1935 All 038 (039) s 37 Crl LJ 56 <*** 
ILR (1953) Hyd 293 (309) (DB). 

[See also (1063) 1 Gi LJ 358 (350) (Ker).] 


(B) Hie object of the section Is to see 
that in the case of offences which are 
purety of a private diaracter the matter Is 
not dragged to the Court except when the 
party Immediately affectM (husband jdr 
guardian) cares to Ining the matter before 
toe Court Am 1938 Sind 141 (142) a 
30 Qri L Jour 680 (DB) •• aOOO) ILR 25 
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some other person may, with tiie leave of the Court, make a complaint on his be¬ 
half:] 

t [Provided further that where such husband is serving in any of §[the Armed 
Forces of the Union] under conditions which are certified by his Commanding 
Officer as precluding him from obtaining leave of absence to enable him to make 
a complaint in person, and where for any reason no complaint has been made by 
a person having care of the woman as aforesaid, some other person authorised by 
the husband in accordance with the provisions of sub-section (1) of section 199B 
may, with the leave of the Court make a complaint on his behalf.] 

1882—S. 199; 1872—Ss. 478, 479; 1861—Ss. 177, 178.] 

[®] These words were inserted by the Code of Criminal Procedure (Amendment) Act; 
(XVril of 1923), S. 52. 

[f] The first proviso was inserted, ibid. 

[1] The second proviso was added by the Code of Criminal Procedure (Second Amend¬ 
ment) Act, (xxvm of 1943), S. 3. (27-11-1943.) 

[§] Substituted for ‘TJis Majesty's Armed Forces” by A L. O., 1950. 


Section 199 — Note 1 (contd.) 

Bom 151 (155) (FB) AIR 1917 Mad 220 
(221) = 17 Cri LJ 303. 

(3) Section 61 of the Divorce Act (4 of 
1869), does not bar prosecution by the 
husband under this section. AIR 1928 Lab 
50 (50) = 29 Chi LJ 382. 

2. Offences to which section applies. ^ 

(1) The section only applies to offences 
under Sections 497 ana 498 of the Penal 
Code. AIR 1952 Mad 170 (171) = 1952 
Cri LJ 348 AIR 1951 Cal 133 (136) 
52 Cri LJ 1226 (FB) AIR 1963 J and 
K 50 (58) = 1963 (2) Oi LJ 621. 

(2) The section does not apply to the 

offence of house trespass committed with 
intent to have illicit sexual intercourse 
(adultery) with the wife of the occupier or 
owner. AIR 1917 Nag 90 (92) = 19 Cri 
LJ 881 1894 Rat 689 (690) (DB) 

1899 All WN 212 (213) (DB) (1900) 23 
All 82 (84). 

[But see 1886 All WN 42 (42).] 

(3) The section applies to attempts to 
commit the offences mentioned therein. 
1882 Pun Re (Cr) No. 3 (4) (DB). 

3. Complaint — Essentials. — (1) A com¬ 
plaint imder this section must be a com¬ 
plaint as defined in Section 4 (1) (h). AIR 
1940 All 201 (201) = 41 Cri L Jour 499 

AIR 1916 Mad 1059 (1060) = 16 Cri 
L Jour 460 (1911) 12 Cri LJ 50 (50) 

= 1910 Pun Re (Cr) No. 32 •• 1968 Cri 
LJ 117 (119, 120) = 8 Guj LR 290. ("Of¬ 
fence” has meaning as defined in S. 4 (1) 
(o).) AIR 1965 All 508 (510) = 1965 

(2) Cri LJ 455 = 1965 All LJ 558 (DB). 

(2) An allegation made to the police is 
not sufficient for the purposes of this sec¬ 
tion. (1903) 30 Cal 910 ^15) (FB) •• AIR 
1958 All 76 (77) = 1958 Cri LJ 11 
(1912) 13 Cri L Jour 287 (288) (DB) (Bom) 
(1904) 1 Cri LJ 763 (764) = 17 CPLR 
105 •• AIR 1923 Mad 59 (59) = 23 Cri 
LJ B92. 

[But see 1881 Pun Re (Cr) No. 17, p. 
29 (30) (DB).] 


(3) Statements made by a person as a 
witness in the course of the inquiry or 
trial cannot be treated as a complaint under 
ihis section. (1912) 13 Cri LJ 287 (288) 
(DB) ffiom) (1902) ILR 29 Cal 415 
(416) (DB) 1968 Cri LJ 117 (120) = 
8 Guj LR 290 AIR 1965 All 508 (510) 
= 1965 (2) Cri LJ 455 (DB). 

(4) Mere mention of section for which 
accused is sought to be prosecuted cannot 
be enough unless allegations in ^complaintf 
refer to act constituting offence under any 
law. 1968 Cri LJ 117 (119) * 
8 Guj LR 290. 

4. Who can complain. — (1) A complaint 
under this section except in cases covered 
by the proviso, can omy be made by ttie 
husband of the woman, or during his ab* 
sence, the person having care of the woman 
on his behalf. AIR 1916 Mad 1059 (1000) 
= 16 Oi LJ 466 Am 1934 Lah 122 
(123) = 36 Oi LJ 423 Am 1922 Lah 
168 (168) = 23 Cri LJ 613 • 1968 Cri 
LJ 117 (119, 120) = 8 Guj LR 290. 

(2) Ihe husband's counsel as such has 
DO right to complain under this section 
1872 Pun Re (O) No. 11 p. 15 (16) (DB). 

(3) Complaint by power of attorney hold¬ 
er as agent of husband — Husband vho 
was in Malaya authorizing power of attor¬ 
ney holder to file complaint simpW because 
he himself was unable to proceed to India 
—- Complaint by power of attorney holder 
on sudi a ground not competent Am 
1966 Mad 183 (184) = 1966 Cri LJ 554. 

(4) Where a person professes to com¬ 

plain as the husband under this section, 
the factum and validity of tiie marriage 
must be proved strictly. Am 1914 All 214 
(215) = 15 Cri LJ 78 •• Am 1917 Low 
Bur SO (30) = 18 Cri LJ 321 •• (1912) 
18 Cri LJ 705 (706) = 34 All 589 (1910) 

11 Cri L Jour 155 (156) (Lah) Affi 
1930 All 834 (834) = 32 Cri LJ 315. 

(5) The fact that the marriage tie is bro¬ 
ken subsequent to tiie date of the offence 
will not deprive the husband of his zi^t 
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SecHoo 199 ~ Note 4 (cootd) 
to complain under this section. AIR 1922 
Lah 477^78. 479) = 23 Cri LJ 462. 

(6) If at the time of the commission of 
the offence the husband of the woman is 
absenL a complaint under this section can 
be lodged by the person having care of 
the woman on behalf of the husband. AIR 
1924 Lah 330 (331) = 24 Cri LJ 780. 

(7) An egress delegation of trust by the 
husband is not necessary to entitle a per* 
son having care of a woman during her 
husbands absence to complain imder this 

section. AIR 1926 Sind 159 (160) 27 

Cri LJ 414 (DB). 

(8) Where a husband and wife were 
livuig with the nephew of the husband, 
the nephew was held to be entitled to 
com plain in the absence of the husband. 

Am 1926 Sind 159 (160) = 27 Cri LJ 414 
(DB). 

(9) Where the husband was away on ser¬ 
vice and the wife was living with his father 
for a month and a half before the com- 
plaintv eiuJ she was enticed away when 
she was at her father's place, the husband’s 
fadier was held to be me person in whose 
care she was on behalf of the husband and 
it was he could complain. AIR 1942 
Oudh 434 (435) = 43 Cri LJ 643. 

(10) Hiough express delegation by the 
husband is not necessary, the words *'on 



protection and care of a parti. 
CTilar persou is not sufficient; it has to be 
mown that sucb person had the care of 
her on behalf of her husband. AIR 1937 
Bom 186 (189) = 38 Cri LJ 769 (DB). 

, [See also AIR 1963 Orissa 60 (61) = 
1963 (1) Cri LJ 312 = 29 Cut LT 482.] 

(11) Where the brother of the husband 
bw nei&er de facto nor constructive care 
or his sister-in-law, nor had he any autho- 
nty from die husband, it was held that 
me brother could not make a complaint on 
TChalf of the husband. AIR 1936 Pesh 82 
(32) = 37 Cri LJ 345. 

. (12) If an offence mentioned in this sec¬ 
tion is committed during the husband's ab¬ 
sence, the person wbo had care of the wo¬ 
man ^dien the offence was committed can 
epmolain under this section even though 
me husband is not absent at the time of 
making the complaint and is not anxious 
to prosecute. AIR 1917 Mad 220 (221) 

= 17 Cii LJ 363. 

(18) Where the husband was living in 
Jw^mterior of a district vriiile the wife was 
“Vmg with her father in the district head 
it was held that the husband 
oOnId not be said to be absent within the 
of this sectioa AIR 1922 Lah 
188 (1*) = 23 Cri LJ 613. 

Q4) The leave of the Court must be ob- 
tUDM before a person having care of a 
wanum during her hnsband's absence can 


complain under this section. AIR 1926 
Sind 159 (161) = 27 Cri LJ 414 (DB). 

(15) The leave may be implied and need 
not be expressly recordecL 1951 All L Jour 
214 (215) AIR 1928 Sind 159 (161) = 
27 Cri LJ 414 (DB). 

(16) The refusal by a Magistrate to grant 
leave under thi.< section amounts to dis¬ 
missal of the complaint AIR 1954 Sau 
155 (156) = 1955 Cri LJ 74 (DB). 

(17) In order to make the proviso appli¬ 
cable, the circumstances which are alleged 
as bringing the case within its limits should 
be proved. AIR 1933 Cal 144 (144) = 
34 Cri LJ 290 (DB). 

(18) In die absence of leave of the Court 
the proceedings will be illegal. AIR 1933 
Cal 880 (881) = 34 Cri LJ 1092 (DB) 

AIR 1934 Lah 86 (87) = 35 Cri LJ 1032. 

(19) Where leave has been obtained at 
the earliest opportunily before summons 
has been issued to the accused, the omis¬ 
sion to formally obtain leave at the time of 
the filing of die complaint will not vitiate 
the trial. 1951 All LJ 214 (215). 

(20) I .imitation on power of person to 

file complaint has to be specific as it is 
under Sections 198 and 199. 1965 All WR 

(HC) 724 (725). 


5. Want of complaint — Effect. — (1) 
In the absence of a complaint of the hus¬ 
band or other person mentioned in the sec¬ 
tion the proceedings will be illegal, AIR 
1937 Bom 180 (191) = 38 Cri LJ 769 (DB) 
AIR 1933 Oudh 163 (165) = 34 Cri LJ 
490 AIR 1935 Pat 357 (358) = 36 Cri 
LJ 850 (DB). 

(2) 'The section regulates the competence 

of die Court and bars its jurisdiction ex¬ 
cepting in compliance therewith. AIR 1955 
SC 196 (204) = 1955 Cri LJ 526 = BLR 
(1955) Punj 135 1955 SCR 1150. 

(3) The hiisband presented a complaint 
under Sections 497 and 498, Penal Code. 
After recording the sworn statement of the 
complainant me Magistrate referred the 
complaint to the police who placed a charge- 
sheet and then process was issued to die 
accused. It was held that the Magistrate 
bad taken cognizance on the complaint of 
the husband and not on the charge-sheet 
and the requirements of this section were 
complied widi. AIR 1952 Mys 84 (36) = 
1952 Cri LJ 705. 


6. Proceedings commendng in respect of 
offence not falling under section — Evi¬ 
dence disclosing offence within section _ 

Power of Coiirt to convict for such offence, 
— (1) In regard to offence falling nnd^r 
this section, a Court cannot proceea in the 
absence of a complaint by the husband or 
gusudian of the woman in question as re¬ 
quired by this section, where such offence 
is disclosed to be involved in the transac¬ 
tion of \tdiich die Court is alrea^ in sei¬ 
sin. AIR 1033 AU 626 (62.7) = 34 Cri LI 
1227 •• (1012) 13 Cri L Jour 287 (2^ 
(DB) (Bom) •• aWT) 5 Cri LJ 164 (107) 
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[199A. Ob)ecdon by lawful guardian to complaint by person odm tban per- 
son aggrieved.—When in any case falling under section 198 or section 199, lie 
person on whose behalf the complaint is sought to be made is under the age ol 
eighteen years or is a lunatic, and the person applying for leave hag not been ap¬ 
pointed or declared by competent authority to be the guardian of the person ol 
the said minor or lunatic, and the Court is satisfied that there is a guardian so 
appointed or declared, notice shall be given to such guardian, and the Court ghall^ 
before granting the application, give him a reasonable opportunity of objecting to 
the granting thereof.] 

[®] This section was inserted by the Code of nrimmal Procedure (Amendment) Act; 
(XVIU of 1923). S. 53. 

OBJECTS AND REASONS 

1923.—“We have adopted the suggestion that the new section 199A should apply 
to lunatics as well as to minors. We note that there has been some criticism of the draft¬ 
ing of the new section and we have re-drafted a portion of it so as to provide that, where 
the person applying for leave to make a complaint has not been declared by competoit 
authority to be the guardian of the person of the minor or lunatic, and \diere the Court 
is satisfied that such guardian has been appointed the Court shall give such guardian a 
reasonable opportunity of objecting to the application.” — S. C. R. [18 of 1923.] 

^[199B. Form of authorisation under second proviso to section 1^ w 199«~ 

(1) The authorisation of a husband given to another person to make a compladnt 
on his behalf under the second proviso to section 198 or the second proviso to sec¬ 
tion 199 shall be in writing, sh^ be signed or otherwise attested by the husband 
shall contain a statement to the effect that he has been informed of the allegations 
upon which the complaint is to be founded, shall be countersigned by the officer 
rrferred to in the said provisos, and shall be accompanied by a c^tificate signed 
by that officer to the effect that leave of absence for the purpose of Tnaking e 
complaint in person cannot for the time being be granted to the husband. 

(2) Any document purporting to be such an authorisation and complying witii 
the provisions of sub-section (1), and any document purporting to be a certificate 
required by that sub-section shall, unless the contrary is proved, be presumed to 
be genuine, and shall be received in evidence.] 

["] This section was added by the Code of nrimmi^l Prooedure (Second Amendment) 
Act (XXVin of 1943), S. 4. (27-11-1943.) 


Secticm 199 — Note 6 (oontd.) 

= 31 Bom 218 (DB) AIR 1931 Cal 
524 (520) = 32 Cri LJ 1135 (DB) •• AIR 
1935 Pat 857 (358) = 30 Cri LJ 850 (DB). 

(2) Proceeding commenced in respect of 
offence other than one under this section 
iroon complaint of husband or person in 
<harge of woman —> Subsequent disclosure 
that offence refeired to in tiiis section has 
been committed —- Proceedings cannot be 
taken on same complaint AIR 1940 All 
201 (201) = 41 Cri LJ 499 •• (1883) 5 
All 233 (235) (1902) 29 Cal 415 (417) 

(DB) (1912) 14 Cri LJ 284 (280) = 
1912 Upp Bur Rul 155 •• AIR 1924 Mad 
323 (320) = 24 Cri LJ 837 •• (1903) ILR 
27 Mad 01 (62) (DB) * AIR 1965 AU 608 
(510) (DB). 

[But see (1893) 20 Cal 483 (486) (DB).] 


(3) Thou^ a complaint under this sec¬ 
tion must specifically relate to the parti¬ 
cular offence ^licb b proposed to be talmn 


cognizance of, it is not necessary that tt 
must roecify the exact section under which 
the offence falls. AIR 1937 Bom 186 (190, 
191) = 38 Cri LJ 769 (DB) •• AIR 1958 
All 76 (79) = 1958 Cri LJ 11 AIR 
1922 Mad 353 (354, 355) = 22 Cri LJ 
762 (DB) •• AIR 1925 Lah 631 (632) = 
27 Cri LJ 769 (DB) •• AIR 1934 All 472 
(474) - 36 Cri LJ 404 •• AIR 1034 Lah 
045 (947) = 30 Cri LJ 789. 

7. Facts disclosing offence to wfaidb secv 
tion ^plies as well as odier offences. — 
(1) Where the facts alleged disclose an of- 
fence of \riuch cognizance cannot be 
by the Magistrate for want of a complaint 
as required by this section, he is not de¬ 
barred from taking comiizance also of other 
offences disclosed by me same facts, vriiich 
are not affected by ffie provisions of this 
section. AIR 1951 Cal 133 (136) = 52 
Cri LJ 1220 (FB) •• (1964) 2 Mad LJ 480 
(432, 483) s 1964 Mad LJ (Gki) 694. 
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CHAPTER Xyi 

OF COMPLAINTS TO MAGISTRATES 

fi00« Examination of complainant*—A Magistrate taking cognizance 
of an offence on complaint shall at once f[ezaimne the complainant and the wit¬ 
nesses present, if any, upon oath and the substance of the examination shall be 
reduced to writing and shall be signed by the complainant and the witnesses], and 
also by die Magistrate: 

Provided as follows 

(a) when the complaint is made in writing, no&ing herein contained shall 

be deemed to require a Magistrate to examine the complainant before 
transferring the case under section 192; 

|[(aa) when the complaint is made in writing, nothing herein contained shall 
be deemed to require the examination of a complainant in any case in 
which the complaint has been made by a Court or by a public servant 
acting or purporting to act in the discharge of his official duties;] 

(b) wh^e the Magistrate is a Presidency Magistrate*!, such examination 

may be on oath or not as the Magistrate in each case thinks Ht; and 
§ [where the complaint is made in writing], need not be reduced to 
writing; but the Magistrate may, if he thinks fit, before the matter ol 
the complaint is brought before him, require it to be reduced to writing; 


SECnON 200 — SYNOPSIS 

1. Scope and object. 

2. ^Magistrate talcing cognizance oi an 

offence.** 

2A. JurisdictiOTi of Magistrate. 

3. "On complaint.'’ 

4. Stamp on complaint and written exa¬ 

mination of the complainant. 

5. Second complamt. 

6. Who may make a complaint. 

7. Whether Magistrate can refuse to 

entertain a complaint. 

8. Order of complaint. 

0. Who may present complaint. 

10. "Shall examine.** 

11. Omission to examine complainant. 

12. Examination before the case is trana- 

ferred under S. 192. 

13. Examination where complaint is by 

Court or by public servant — 
Proviso (aa). 

14. Joint complaint by two or more 

complainants. 

15. Prosecution under S. 211, Penal 

Code. 

16. Commission for examination. 

17. “Upon oath.** 

18. Shall be reduced to writing. 

19. "Shan he ngned." 

20. Residency Magistrate. 

21. S hall not be bound to re-examina. 

L Scope wnd oArject. (1) Sections 200 
to 208 nnm a chapter in themselves under 
die heading *of complaint to Maristrate.* 


(1958) Bom 1242 = 1958 Cri LJ 1134 
(DB). 

(2) It is not obligatory i^on the Magis¬ 

trate immediat^ to follow the procedure 
prescribed by Chapter 16 upon the receipt 
of a complaint He may or may not taxe 
cognizance of the offence at once. ATR 
1957 Andh Pra 864 (865) = 1957 Cri LJ 
1212 (2) 1968 All Cri R 483 (487, 488) 

= 1908 AU WR (HC) 783 •• 1964 iUl 
WR (HC) 525 (525, 528). 

(3) The object of an examination under 
ffiis section is three-fold: 


(a) To ascertain the facts constitatiBg 

the offence. AIR 1953 Tripura I 
(2) = 1953 Cri LJ 1463 AIB 
1921 Cal 501 (563) = 22 Cri LJ 
455 (DB) AIR 1924 Mad 823 
(323) = 24 Cri LJ 837 AIR 1920 
Sind 194 (196) = 27 Cri LJ 711 
AIR 1922 Mad 353 (355) = It 
Cri LJ 762 (DB) (1968) 34 Cut 
LT 131 (134) = ELR (1067) Cut 607. 

(b) To prevent abuse of process result. 

ing in wastage of lime of the Court 
and harassment to tiie accused. AIR 
1915 Mad 128 (129) •• AIR 1058 
Bom 335 (338) = ILR (1958) Bom 
1242 = 1958 Cri LJ 1134 (DB) •• 
(1911) 12 Cri LJ 217 (220) = 1911 
Pun Re (Cr) No. 11 •• AIR 1024 
All 664 (664) = 20 Cri LJ 170 •• 
AIR 1925 Sind 328 (329) = 20 M 
LJ 1101 (DB). 


(c) To help the Majglstiate to judge If 
there are sufficfent grounds 
for investigation and for proceedhifl 
with the case. (1610) 12 Cri LJ 

385 (385) = 1 Upp Bur Rul 73 
AIR 1958 Pat 51 (56) = 1958 CM 

•• (1012) 18 QA LJ 7(M 

IfO#) (All/* 
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^c) when the case has been transferred under section 192 and the Magis¬ 
trate so transferring it has already examined the complainant, die Magis¬ 
trate to whom it is so transferred shall not be bound to re-examine the 
complainant. 

[1882—S. 200; 1872—S. 44, para. 2 and S. 144; 1861—S. 66.] 

The words and figures “subject to the provisions of S. 476“ were repealed by die 
Code of C riminal Procedure (Amendment) Act, 1923 (XVm of 1923), S. 54. 

[t] Substituted for the words “examine the complainant upon oath, and the substance 
of the e x am i nation shall be reduced to writing and shall be signed by the com¬ 
plainant”, by the Code of Criminal Procedure (Amendment) Act, 1955 (XXVI of 
1955), S. 26. (1-1-1956). 

[J] Inserted by Act XVIH of 1923, S. 54. 

[§] Inserted by the Code of Criminal Procedure (Amendment) Act, 1926 (II of 1926), 
S. 3. 

[*t] Magistrates in the City of Ahmedabad have the powers and exercise of jurisdi^ 
don of a Presidency Magistrate—See Guj. Act XIX of 1961, S. X4 (3) (4-11- 
1961). 

STATE AMENDMENT 


West Bengal 


In its application to the State of West Bengal in S. 200, for the words *a Magistrate' 
substitute the words ‘any judicial Magistrate.” — W. B. Act 8 of 1970, S. 2 and Sch. 
Item 69. 


Section 200 — Note 1 ^ntd.) 

(4) The examination oi the complainant 
must be strictly observed. AIR 1919 Pat 
203 (206) = 20 Cri LJ 247 AIR 1920 
Pat 232 (235) = 21 Cri LT 779. 

(5) The section is mandatory and it is 
therefore obligatory on the part of the 
Magistrate to examine not only the com¬ 
plainant, but also the witnesses who are 
present in Court 1957 Cri LJ 673 (673) 
^ad). 

(6) The section applies exclusively to cases 
when a Magistrate takes co gn izance of an 
offence on complaint under Sec. 190, sub¬ 
section (1) (a). 1899 All WN 87 (89) •• AIR 
1931 Oudh 392 (393) = 32 Cri LJ 991. 

(7) The section does not apply when the 

Mamstrate takes cognizance of an offence 
under Section 190 (1) (b) and (c). (1902) 2 
Weir 241 (242) (1902) 2 Weir 246 (246) 

(DB) (1904) 1 Cri LJ 193 (197, 199) = 
2 Low Bur Rul 146 (DB) (1963) 29 Cut 
LT 157 (158) «« (1962) 4 Orissa JD 853 
(354). 

(8) The section does not apply where 
no offence is disclosed. (1902) 4 Bom LR 
609 (611) (DB) AIR 1965 Pat 442 (443) 
= 1965 (2) Cri LJ 2530 (DB). 

(9) Where there is no complaint no exa¬ 
mination under this section or any further 
action is necessary or can take place. (1906) 

4 Cri LJ 170 (170) (DB) (Cal) (1907) 

5 Cri L Jour 13 (14) (DB) (Cal) (1910) 

11 Cri LJ 351 (351) (All) •• AIR 1930 
Mad 705 (708) = 31 Cri LJ 895. 

(10) A Municipal Magistrate of Calcutta 
Is a Presidency Magistrate and he is gov¬ 
erned by this section in regard to the exa¬ 
mination of the complainant. AIR 1928 
Cal 483 (484) = 30 Cri LJ 231 (DB). 

2. “Magistrate tddng cognizance of ao 
offence..** (1) The Magistrate taldng cog¬ 


nizance of an offence on complaint is bound 
to deal with it himself and cannot send it 
on to another Magistrate for ordeis. (1902) 
e Cal WN 843 ^44) (DB) (1912) 13 

Cri L Jour 704 (705) (All) AIR 1916 

Cal 867 (869) = 17 Cri LT 146 (147) (DB) 
AIR 1917 All 91 (92) = 18 Cri LJ 
765 (765, 766). 

(2) Section 200 says inter alia v^at a 
Magistrate taking cognizance of an offence 
on complaint shall do on receipt of such 
a complaint. ADR 1960 SC 1113 (116) 
= 1960 Cri LJ 1499. (AIR 1958 Bom 
335, Reversed on another point.) 

(3) A direction by the District Magistrate 
that a particular class of cases should be 
submitted to him for orders by the sub¬ 
ordinate Magistrate is illegal (1906) 4 Cri 
LJ 213 (214) (DB) (Call 

(4) A Magistrate has no jurisdiction to 
try Ae case which has not been taken 
cognizance of by him, or has not been 
sent to him or withdrawn by him, in the 
proper way. AIR 1930 Mad 705 (706) 
= 31 Cri LJ 895 AIR 1917 AH 91 
(92) = 18 Cri LJ 765 (765, 766). 

(^ Manager and occupier of factory 
tried on charge under Factories Act, 1934, 
— Manager filing complaint against clerk 
as actual offender under Section 71 of that 
Act — Manager held could be ftraminml 
as complainant under thw section thou^ 
Magistrate had already taken cognizance 
of offence on complaint against hmi ADR 
1943 Nag 243 (246) = 44 Cri LJ 587 
(DB). 

(6) It is only a Magistrate applies 

his mind for the purpose of proceraing 
under Section 200 and subseqnent sections 
of Chapter XVI or under Se<^on 204 that 
it can be positively stated that he has 
taken oognizanoe. AIB 1959 SC 1118 
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Section 200 — Note 2 (contd.) 

(1123, 1124) - 1950 Cri Lj 1303 IfiOS 
Fat LJR 618 (620) = 1969 llIJU 289 
1968 All Cri H 483 (488) = 1968 All 
\VR (I!C) 783 AIH 1966 Pat 473 (479) = 

1967 Cri LI JH (DH) AIK 1965 Ma<lh 
Pi*a 53 (54) = 1965 (1) Cri I.j 298. 

(7) Omission to treat the protest petiltoi^ 
as a .separate complaint and to dispose of 
it in accordance ' with the provisions of 
Sections 200 and 202 will not affect tlie 
legality of the taking of cognizance on the 
charge-sheet .s\ibmitted bv (he police. ILR 
(1957) Cut 377 (379). 

(8) Under Section 200 a Magistrate tak- 
ing cognizance of an offence on complaint 
has at once to examine the complainant 
and the witnesses present, if any. on oath 
and has to reduce the sxibstance of the 
examination to WTiling which is to lie 
signed b> thr? complainant and the wit¬ 
nesses. AIR 1968 Andh Pra 93 (93) = 

1968 Cri LI 303 = (1968) 1 Andh WR 82 

1962 (i) Cri LJ 634 (637) = 1061 

Andh LT 667. 

(9) Complaint against public servants — 
MagisU'ate examining complainant under 
Section 200 and fixing date of inquiry 
under Section 202 — Magistrate not justi¬ 
fied in making private inquiry from accus¬ 
ed officers in absence of the complainant 
for a.scertalning whether sanction under 
Section 197 was necessary. 1903 (2) Cri 
LJ 573 (575, 576) (Pat). 

(10) Once cognizance is taken, cognizance 
of the .same offence cannot be taken again 
either after charge-sheet is received from 
the police or after a second complaint is 
made, , ILR (1967) Cut 73 (80). 

(11) Once cognizance is taken there can¬ 
not be another order taking cognizance. 
AIR 1967 Mys 243 (245, 246) = 1967 
Cri LJ 1667 = (1967) Mad LJ (Cr) 773. 


2A. Jurisdiction of Magistrate. — (1) 
Magistrate may dismiss a complaint if it 
does not indicate existence of tenilorial 
jurisdiction either in the complaint itself 
or in the examination of the complainant 
under Section 200. 9 Orissa JD 24 (32, 

•34) = (1966) 32 Cut LT 423. 

(2) After I'eceiving complaint Sub-divi¬ 
sional Magistrate directing inquiry bv Sub¬ 
ordinate Magi.strate, who submitted his 
inquiry report — It was not proper for 
him to take cognizance on his own report 
when the case came before him in tempo¬ 
rary ftbscnce of Sub-divisional Magi.strate. 
1907 BLJR 661 (663). 

(3P Complaint disclosing offences under 
Swtion 196-A requiring sanction as w'ell as 
other offences — Magistrate competent to 
enquire into latter offences. (1962) 64 Pun; 
LR 519 (520). 

3. “On cbmplaint.” — (1) A petition of 
protest made to a Magistrate by a person 
who lodges a first information with the 
^lice and which reported against by 
tn^ Is really a petition of complaint and 
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niust Ik- d< dt wi'ib as sn<-h. .AIR 1941 Pat 
141 .14(1 .-r: 42 Cri IJ 'Cih ATR 1958 
Orissa II (1.3) = ILK (UiuTj Cut 557 - 
1956 Cri LI 63 AiR 195“ Cal 39^ 
{395) -TT 1957 Cri LJ 720 AIK I9*j!) 
Orissa no (151. 152) •-= 1909 r,,i LJ 926 
AIK 1968 Cal 238 (242) -• 1968 Cri 
l.l 618 AIR 1966 Pat 473 (478) = 
1967 Cri L.J 111 (DB). 

(2) A comidainl is only m the nature of 
an indicluient rind .shoultl nc4 treated as 
it it had the sanctity of affidavit evidence. 
AIU 1934 Cal 604 (606) = 35 Cri L Jour 
996. 

(3) It is primarily the right of the ag¬ 
grieved person either to make his com- 
jilaint before a Magistrate or to lodge In¬ 
formation before the police and thus to 
choose the appropriate forum for initiation 
of criminal proceedings. AIR 1958 Orissa 
11 (15) = ILR (1957) Cut 551 = 1958 
Cri L lour 63 AIR 1958 Orissa 104 
(165) = TLR (1958) Cut 25 = 1958 Cri 
L Jonr 655 (DB). 

(4) In case of naraji petition filed in a 
complaint case. it ma> Ije treated as a 
second case, if maintainable as .such under 
law. AIR 1968 Cal 238 (242) - 1963 
Cri LI 618. 

(5) Naraji petition under Seetjon 202. 
against report of enquiring officer can he 
treated as a frc.sh complaint if it satisfies 
requirements of complaint and disposed of 
as such. AIR 1968 Cal 238 (241) = 1968 
Cri LT 618. 

(6) Dela>’ in filing of complaint — In- 
frrence is that prosecution case is an after¬ 
thought. (1968) 10 Orissa JD 29 (30). 

(7) On perusal of report of police-officer 
under Section 173 and case-cTiaiy Migis- 
frate holding that though view of police- 
officer was to the contrary, cogntzauce 
ought to be taken and ordering judicial 
enquiry — Unaccepted police report does 
not fall witliin clauses (a), (b) and (c) of 
Section 190 (D and cannot be treated as 
f'lunplaint within .Section 200. AIR 1966 
Pat 440 = 1960 Cri LJ 1321 (1322) (DB). 

(8) Complaint by Inspectors of Fac¬ 
tories in respect of oflFence under Factorie.s 
Act sent b\- registered post, mu.st l>o held 
to have lieen made at least on date on 
which it was received in office of court of 
competent jurisdiction. AIR 1965 Pat 514 
(515). 

4. Stamp on complaint and written exa¬ 

mination of the complainant. — (1) Com¬ 
plaints from a public .servant, a municipal 
officer or an officer or servant of a railway 
<onipany are exempt from any court-fee 
under Section 19 (xviii) of the Court-fees 
.\ct. (1904) 1 Cri L Jour 193 (198) = 2 

L<»u Bur Kill 146 (SB). 

(2) Tlje accused are not liable on con¬ 
viction to refund what was illegally levied 
th«‘ complainants as court-fees. (1893) 
16 Mad 423 (424) (DB). 

5. Second complaint. —r. (1) Where a 
complaint is tiismissed or tbp accused is 
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Section 200 ■— Note 5 (contd.) 
discharge!, a second complaint for the 
^ame offence is not barred. (1901) 28 Cal 
652 (661) (FB) AIR 1949 Mad 76 (77) 
= ILR (1949) Mad 58 = 49 Cri L Jour 
587 (DB) 1904 Upp Bur Rul (2nd Or 
Cr ) 19 (20) •• AIR 1930 Rang 156 
(157i = 31 Cri L Jour 824 •• 1964 All 
WR (HC) 503 (504). 

(2) Complaint twice dismissed for want 

of prosecution — Third complaint should 
not be entertained. AIR 1948 Cal 129 
(130) = 49 Cri L Jour 115 1964 All 

WR (HC) 503 (504). 

(3) Issue of non-bailable warrant on a 
third complaint on the basis of evidence 
on record of the first complaint cannot be 
sustained. 1964 All WR (HC) 503 (504). 

(4) Amalgamation of complaints — 
Second complaint before same Magistrate 
pertaining to same facts and offences, 
during pendency of first complaint — 
Magistrate acts within jurisdiction in amal¬ 
gamating both complaint cases. AIR 1965 
All 131 (132, 135) = 1985 (1) Cri LJ 275. 

(5) Two or more complaints at about 

same time but prior to issue of process — 
All complainants and their witnesses may 
have to be examined, though common in¬ 
quiry imder Section 202 can be ordered _ 

Absence of examination of co-complainants, 
even though necessary, would be mere ir- 
regularib'. AIR 1985 All 131 (134) = 
1905 (1, Cri LJ 275. 


6. Who may make a complaint. — 

(1) Offences against provisions of Compa¬ 
nies Act, . 1913 — Sections 141-A and 
137 (6) of the Act held not bar to prose¬ 
cution by private individual. AIR 1940 Cal 
232 (233, 234) = 41 Cri L Jour 625 (DB). 

(2) Offence under U. P. Municipalities 
Act — Complaint signed and presented by 
Superintendent of Board — Previous reso¬ 
lution by Board authorising Superintendent 
to file complaints subject to Chairman’s ap¬ 
proval — Chairman’s order to start pro¬ 
ceedings ^— Complaint held was with 
Chairman’s approval and properly present¬ 
ed. AIR 1936 All 74 (76) = 37 Cri LI 
382. 


(3) Complaint by person not having per¬ 
sonal knowledge of ^acts cannot be taken 
cognizance of. (1904) 1 Cri L Jour 13 
(14) (DB) (Cal), 


(4) Except in cases where cognizance ia 
expressly barred by law, any person can 
make a complaint whether tlie offence com¬ 
plained of by him be cognizable or non- 
cognizable. (I960) 2 Ker LR 265 (208). 

(5) Magistrate can accept a complaint 
in writing coming through the police. AIR 
1965 Madh Pra 53 (55) = 1965 (1) Cri 
LJ 298. 


(6) ‘Complainant’ can only mean the 
person who was examined as complainant 
under Section 200. AIR 1964 Cal 64 (65) 
= 1964 (1) Cri LJ 186. 


(7) Cognisance of cognizable offence 
by Magistrate on complaint by public offi¬ 
cial instructed by State Government instead 
of on police report under Sectio'n 173 — 
Not again.st law — Trial not vitiated by 
violation of Article 14 or Article 21 of the 
ConstituHon. (1960) 2 Ker LR 265 (268). 

(8) Tenant surrendering land — Land¬ 
lord entering into possession — Such pos¬ 
session can be availed of for purposes of 
Section 426 or 447, I. P. C. and landlord 
IS competent to file complaint, AIR 1970 
Manipur 23 (25) = 1970 Cri LJ 360. 

(9) Complaint to Magistrate about an 
offence — Complaint to be signed by the 
•Commissioner •— Rubber stamp impression 
of signature not enough — Complaint was 
held to be neither by the Corporation nor 
person authorised by ‘local authority' — 
Magistrate cannot take cognizance of com¬ 
plaint. AIR 1970 Cal 120 (122, 123) = 
1970 Cri LJ 340. 

(10) In Sections 200 and 201 the word 
‘complainant’ has been used to refer to a 
person who presents a written complaint 
or makes an oral complaint even wfore 
the sworn statement is recorded. 1062 (1) 
Cri LJ 634 (637) (Andh Pra). 

(11) Where the proceeding . which had 
been started by the complainant was a 
preliminary register case relating to cogni- 
uble offences some of which could not be 
lawfully compounded, If after the death 
of the original complainant, one of the 
witnesses was allowed to help the toniinit- 
ting Court in its proceedings, the latter 
cannot be a ‘complainant’ or deemed to 
be a ‘complainant’ or substituted as * a 
‘complainant’ by the committing Court. 
1962 (1) Cri LJ 634 (639) = (1961) 2 
Andh WR 155. 

7. Whether Magistrate can refuse to 
entertain a complaint. — (1) A complaint 
cannot be refused on the ground that it 
mentions a section of the Penal Code, 
while the offence alleged therein falls 
under another section. AIR 1922 Mad 
62 (62, 63) = 23 Cri L Tour 148 (DB). 

(2) A Magistrate should refuse to ac¬ 
cept a complaint where it is not .signed by 
the complainant and not preferred in per¬ 
son or by a person duly authorized to pre¬ 
fer the specific complaint. AIR 1914 Cal 
479 (479) = 15. Cri L Jour 348 (DB). 

(3) Complaint of non-cognizable offence 
against ];>ersons not traceable —> Magistrate 
bound to take cognizance and cause an 
inquiry before dismissing complaint under 
Section 203. AIR 1969 Guj 14 (10. 17) 

= 1969 Cri LJ 63. 

(4) Offence committed under Companies 
Act Offence committed three years prior 
to filing of complaint — Return of com¬ 
plaint on this ground is not proper. 19M 
(1) Cri LJ 447 (447, 448) = (1^) 1 Andh 
LT 464. 

(5) Refusal to entertain a complaint in 
respect of an alleged high-handed action 
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Sections 200 —- Note 7 (contd.) 
of ft Sf^tion Officer — Mere,delay of one 
month and 18 days cannot be basis for 
refusal of complaint especially when there 
is plausible explanation. 1966 All WR (HC) 
- 352 (353. 354) = 1966 All Cr R 213. 

(6) Offence under Factories Act (1948) 
—. Complaint by Inspector — Presentation 
by public servant personally or through 
lawyer not necessary — Complaint sent by 
post. AIR 1960 Pat 514 (515) = 1960 
Cri L.T 1483. 

8. Order on complaint. —- (1) Where a 
Magistrate takes cognizance of an offence 
on a complaint, the only manner in which 
he can di.spose of it is to examine the com¬ 
plainant on nath, and after holding such 
inquiry as he considers necessary under 
Section 202, either make an order of dis¬ 
missal under Section 203 or issue process 
against tire accused under Section 204. 
AIR 1939 Sind 208 (208) = 40 Cri L Jour 
807 •• AIR 1949 Cal 58 (58) == ILR (1947) 
2 Cal 208 = 49 Cri L Jour 647. 

[See also (1947) 82 Cal L Jour 222 
(223) (DB).] 

(2) Cognizable offence — Complainant 

examined on oath — Magistrate there¬ 
after ordering police to institute case and 
report — Charge-sheet by police — Case 
ultimately, committed — Cognizance held 
taken on complaint and not on police 
report. AIR 1964 SC 1541 (1544, 1545) 
= 1904 (2) Cri LJ 468 = (1964) 2 SCJ 
439 1969 Cri LJ 1458 (1459) = 1969 

Mad LW (Cri) 86 AIR 1969 

Mvs 184 (185, 186) = 1969 Cri LJ 754. 
(01)s(*rvati<m in AIR 1964 Mvs 129 held 
overruled by AIR 1964 SC 1541.) AIR 
1967 \hs 243 (245, 240) = 1967 Cri LJ 
1667 •• ILR (1907)'Cut 73 (80) (1966) 

2 My.s LJ 89 (90. 91) = 1966-7 Law Rep 
/38, 

(3) A complaint cannot be said to have 
lK*pn legally disposed of by taking no ac¬ 
tion thereon in view of the police report 
and making no order thereon. AIR 1929 
Mad 849 (849) =: 31 Cri L Jour 402. 

(4) Mere variation of the case as disclos- 
ed in the complaint petition and as de¬ 
picted in the Court, cannot automatically 
lead to the dismissal of the prosecution 
case, un1e.ss other materials are forthcom¬ 
ing for discarding the evidence of other 

rosecution witnesses who have not corro* 
orated the false part of the complainant’s 
case. (1968) 34 Cut LT 411 (416. 417). 

6. Who may present complaint. — (1) 
As a general rule, a complaint should be 
resented in person by the complainant 
imself though under certain circumstances 
the complaint may be permitted to be pre¬ 
sented by' a person duly authorized to pro- 
ter the specific complaint. AIR 1914 Cal 
47^/479) = 15 Cri L Jour 348 ()3B). 

‘ (2) It i.s competent to a Magistrate to 
receive and take action on complaints re¬ 


ceived by po.st but whether he will do so 
or not is a matter within his* discretion. 
1900 All \VN 189 (190) AIR 1929 Sind 
132 (134) = 30 Cri L Jour 732 fDB). 

(3) A telegram to a Magistrate asking 
him to take action under the Code is a 
complaint and the Magi.slrate may exa¬ 
mine the .sender as a complainant. AIR 
1930 Pesh 66 (68) = 37 Cri LJ 604 (DB). 

[See also 1970 Cri LJ 922 = 1970 MPLJ 
171.] 

10. “Shall examine.” — (1) The require¬ 
ment as to the examination of the ccni- 
plainant .should be strictly complied with. 
(1889) 13 Bom 590 (597) (FB) (1901) 
28 Cal 652 (661) (FB) AIR 1921 Pat 
205 (205) (DB) AIR 1930 Rang 226 
(226) = 31 Cri L Jour 1046 AIR 1926 
Sind 194 (196) = 27 Cri L Jour 711. 

(2) The substance of the examination re¬ 
duced to writing, should be distinct from 
the complaint itself. (1851) 4 Sau LR 31 
(32) (DB) (1896) 18 All 221 (222) (DB). 

(3) The examination must be full and 
intelligent inquiry to enable the .Magistrate 
to exercise his judgment, and see if there 
is a prima facie case or sufficient ground 
for proceeding. (1868) 10 Suth WR (Cr 
Cir) 1 AIR 1948 Mad 424 (425) = ILR 
(1949) Mad 130 = 49 Cri L Jour 554 •• 
(1910) 11 Cri L Jour 205 (206, 210) (DB) 
(Lah). 

(4) Magistrates, when they verify com¬ 
plaints^ should inquire, so far as yiey can, 
as to the scene or the offence so as ro find 
out as .soon as possible whether or not they 
have jurisdiction to entertain the com¬ 
plaint. AIR 1937 Sind 31 (31). 

(5) Examination should be on facts 
wlrich are within complainant’s knowledge. 
(1864) 1864 Suth WR (Gap. No.) (Cr) 33 
(34) (DB) AIR 1949 Mad 76 (77) = 
ILR h949) Mad 58 = 49 Cri L Jour 587 
(DB) AIR 1933 Rang 297 (298) = 35 
Cri L Jour 52. 

(6) A sketchy examination on one day 
and a more complete examination on a 
subsequent day will not amount to an ir¬ 
regularity vitiating the trial. AIR 1933 Cal 
552 (553) = 34 Cri L Jour 1063. 

(7) The reason that the facts were fully 
set out in the Written complaint does not 
justify an omission to examine the com- 
])lainant. (1899) 3 Cal WN 17 (18) (DB). 

(8) The cross-examination of the com¬ 
plainant on depositions recorded under Sec¬ 
tion 159 by another Magistrate is nut an 
examination under this section. (1903) 30 
Cal 923 (925, 926) (DB). 

(9) A mere attestation upon oath that the 
terms of the complaint are true is not suffi¬ 
cient compliance with the terms of thi.s 
section. ■ (1896) 18 All 221 (222) (DB), 

[But see AIR 1925 Sind 328 (329) (DB).] 

(10) In the case of a complaint present¬ 
ed to a Presidency Magistrate, he i.s not 
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Seclion 200 — Note 10 (contd.) 
bound to ^■xaininc on oath or to teduce 
such examination to writing. (1904) 6 
Bom LH 602 (663) (DB) (1911) 12 Cri 
L Jour 5“0 (550) (Mad). 

(11) It is desirable that the .substance of 
the pia! (xainination should be read over 
to tb<- coinjilainant, especially if it is to be 
utilized as the basis for a pj>.ssible prose¬ 
cution for pcMjurv in the future. AIR 1926 
Nag J-IL (143, 144) = 26 Cri L Jour 1401. 

(12) A complainant, as soon as he pre¬ 
sents his compl.aint, is entitled to demand 
that his examination should be taken and 
icduced to writing before hi.s complaint is 
disposed of. (1906) 4 Cal L Rep 134 (135) 
(DB) (1902) 29 Cal 410 (412) (DB). 

(13) A complainant fulfils a duty where 
he informs a Court of an offence and It is 
not proper to examiije him about his 
niotive.s. and force him to name the per¬ 
sons who ha<l written the complaint for 
him, or helped him with legal advice, and 
wliero the comnliiinanl refu.scs to answer 
such irrelevant questions, he cannot be 
puni.shed cither under Section 485 of this 
Cotie or Section 179 of the Penal Code. 
(1889) 13 Bom 600 (604, 621) (DB). 

(14) Section 200, as amended, is manda¬ 
tory, and it is therefore obligatory on the 
part of the Magistrate to examine not only 
the complainant, but also the witnesses 
who are present in Court. 1957 Cri L Jour 
673 (673) (Mad). 

(15) If in spite of the opportunity given 
to the complainant, he does not ask the 
Magistrate to examine his witnesses, there 
is no obligation on the part of the Magis¬ 
trate to call upon the complainant, suo 
inolu, to examine his witnesses. AIR 1958 
Bom 335 (338) = ILR (1958) Bom 1242 
= 1958 Cri L Jour 1134 (DB). 

(16) Complaint under Seclion 323, Penal 
Code — Complainant examined in absence 
of accused — It is a serious objection af¬ 
fecting legality of trial. AIR 196Q Goa 07 
(67) = 1969 Cri LJ 738. 

(17) Complainant filing second petition — 
Magistrate requiring previous petition for 
ascertaining whether clear accusations were 
made — Postponement of examination of 
complainant for a short period is not il¬ 
legal. 1966 Cri LJ 205 (207) (Cal). 

11. Omission to examine complainant. — 

(1) Where the accused person, after con¬ 
viction, ^omplains of the omission to exa¬ 
mine the complainant, such omission will 
be cured by Section 537 (a) and will not 
ordinarily vitiate the trial or • the convic¬ 
tion. AIR 1953 Orissa 83 (84) = 1953 
Cri L tour 655 AIR 1958 Orissa 11 
(14) = ILR (1937) Cut 551 = 1958 Cri 
L Jour 63 AIR 1958 Pat 51 (59) = 
1958 Cri L Jour 81 (DB) AIR 1957 
Andh Pra 4 (6) = 1956 Cri L Jour 44 
ILR (1957) Cut 377 (378) •• AIR 1929 
Pat 473 (475, 476) = 30 Cri L Jour 1056 
(FB) (Overruling AIR 1917 Pat 611.) 


AIR 1968 Pat 88 (90) = 1968 Cri LJ 352 •• 
AIR 1967 Pimj 244 (249, 250) = 1967 
Cri LJ 909. 

(See also AIR 1949 Mad 76 (77) = ILR 

5J949) Mad 58 = 49 Cri L Jour 587 

(DB)J 

(But see AIR 1949 Cal 197 (199) = 5u 
Cri L Jour 368 ** ILR (1948) 1 Cal 407 
(413) •• AIR 1969 Orissa 149 (151, 152) 
= 1969 Cri LJ 926 = 34 Cut LT 1237.] 

(2) If the objection is taken at'an early 

-stage, action will be taken to set right the 
defect and to proceed with the case after 
the examination of the complainant. (1950) 
54 Cal WN (2 DR) 134 (135) (DB) •• AIR 
1953 Tripura 4 (4) = 1953 Cri L Jour 
1490 AIR 1920 Pat 232 (235) = 21 
Cri L Jour 779 (1913) 14 Cri L Jour 

76 (76) (DB) (Cal) *• AIR 1917 Pat 611 
(612) = 18 Cri L Jour 890 (DB). 

[See also (1951) 4 Sau LR 31 (32) (DB).] 

(3) Where the complaint is dismissed 

without examination of the complainant he 
is prejudiced by the procedure adopted and 
the order of dismissal will be set aside. 
AIR 1922 Mad 443 (444) = 23 Cri L Jour 
691 (1889) 13 Bom 590 (597) (FB) •• 

AIR 1924 Bom 321 (321) - 25 Cri L Jour 
960 (DB) AIR 1919 Cal 78 (79) = 
20 Cri L Jour 175 (DB) AIR 1919 Pat 
545 (546) = 20 Cri L Jour 552 (DB). 

fSee also (1949) 53 Cal WN 653 (657) 

(DB).] 

fBut sec AIR 1952 Pat 154 (155) = 
1952 Cri L Jour 473 (1911) 12 Cri 

L Jour 550 (550) (Mad) •• (1872) 17 Suth 
WR (Cr) 37 (37) (DB).] 

(4) On receipt of a complaint the oppo¬ 
site party cannot be summoned unJ^ 
complainant is examined on oath first 
AIR 1949 Cal 5J (56) = 49 Cri L Jour 
635 (DB). 

(5) Complaint of forgery in execution 
proceedings made under Section 195 (1,' 
(c) — Munsif not examined — On facts 
of the case, non-examination of the Presid¬ 
ing Officer on solemn affirmation was held 
to be of no consequence. AIR 1968 Pat 
88 (90) = 1968 Cri LJ 35. 

(6) Non-compliance with provisions of 
this section does not by itself vitiate the 
proceedings unless it has occasioned failure 
of justice. AIR 1967 Punj 244 (249, 250) 
= 1967 Cri, LJ 909. 

(7) Magistrate taking cognizance of non- 
cognizable offence on police report and 
not examining the police officer is only an 
irregularity. AIR 1962 Raj 94 (^) = 
1962 (1) Cri LJ 467, 

(8) Complaint sent for report by. Police 
without examining complaint und^r Sec¬ 
tion 200 — On receipt of report 'Magis¬ 
trate proceeding under Sections 204 and 
252 — Cognizance held had been taken 
under SecHon 190 (1) (a). (1963) 2 Cri I.J 
464 (2) (465, 466) (Manipur). 
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Section 200 (coritd.) 

12. Examinntiun before the case is 

transferred under Section 192.— ll) Where 
the complaint is made in writinji, the Magis¬ 
trate in cases \\h<?re he is transferring the 
case un<ler Section 192. is not rerpiircd to 
examine the cunipininant. (1910) 11 Cri 
L lour 535 (536) (DD) (Mad) II ,R 

(1957) Cut 377 (378) (1910) 12 Cri 

1. Tour 385 (385) = 1 Upp Bur Rul 73. 

[See also AIR 1965 Madh Pra 53 (54 
(55) = 1965 (1) Cri LJ 298 = 1965 |ab 
LT 117.] 

13. Examination where complaint is by 
Court or by public servant — Proviso 
(aa).^- (1) In cases of complaints by a 
Court no examination under this section i< 
necessary. AIR 1933 Pat 87 (88) = 34 
Cri- L lour 237 AIR 1959 SC 843 
(847) = 1959 Cri L Jour 1124. 

(2) In the case of a complaint by a piil> 

lie servant purporting to act in th<- dis 
charge of his official duties, no examina¬ 
tion is necessary under this see! Ion. AIR 
1952 Tripura 1 (3) = 19.52 Cv’ I. Tour 
1201 AIR 19.58 Pat 51 (58. 59) =r 1058 
Cri I. Tour 81 (DB' AIR 1957 Andh 
Pra 4 (6) = 1956 Cri L Tour 44 AIR 
19.53 Ilvd 272 (272^ := ILR (195'T Hvd 
4.57 = 1953 Cri I. |nur ]647 (DBl 
AIR 1926 Mad 865 (871) = 27 Cri L lour 
103) (FBI. (Overruling the decision in 
AIR 1925 Mad 672 == 26 Cri I. lour 

15.50.) 0® AIR 1962 Mad 403 (404)' 

1962 (21 Cri LT 490 1962 (2) Cri LJ 

702 (702) (Mad); 

(3) The cr>mp]aint contemplated h\ pro¬ 
viso (aa) is a valid complaint made iri .ac¬ 
cordance with the procedure laid dnwTi in 
SocHon 476. AIR 1948 All 80 (81) * 
ILR (1947) All 440 = 48 Cri L Jour 410, 

(4) Where the complai>)t is not by a 

Court, nor can it be treated as one by a 
public servant, the complainant ought to 
he examined. AIR 1936 Pat 145 (146' 
= 37 Cri Lf 289 AIR 1965 As.sain 29 

(30) = 1936 (1) Cri LJ 424. 

(5-6) Complaint filerl by Siipi rinteiident. 
Central Telegraph OITice in his official 
capacity — He is public s< ivant an<) need 
not • hr examined on nnth hoForr t.dvinf! 
case on file His successors exaniiiu'd as 
witnesses in c.ase — It canimt be s.^icl that 
there was no evfdfurr* <nnMecl«f) 'vith <«no- 

plalnt. AIR mno Pr.., u m 1 ‘ 

1969 Cri IJ 145. (AIR 1964 SC 2 S Rel. 

on.) 

(7) District M.agislrate appointed Com- 
nnssioner of IiKjuiry \inder Cf)minis.sions 
u Act (U).52) — C«iv<itiinenl aii- 

Commissioner to prefer cotn- 
plaiht — Complaint preferred — Commis- 
*^eir'lietd did not purport to act in dis- 
^harge r>f his ofRel.a) doty as he had no 

prefer c(jmplainl as Di«t- 
rJct> AfagfK^rnti' «»r a.s Comniissiouer of Fn- 
Riiiry — Hence. Section 200. Proviso (aa) 
was not applicable for taking cogni¬ 


zance of ofTencr-. Commi.s.sioner sliould be 
examined. AIR I960 Ker 350 (350, 351) 
- I960 Cri Ll 1466 = 1900 Kcr LT 588. 

(8) Itjforniaticm <lisclf)sing cognizable as 
w<dl as non-cognizal)!e ofleiice — Police 
iifTicer cau coinpeti-nlly file report even 
in resi5('ct of non-rognizable offence — 
Magistrate can upon such report talce 
cogruzam e rjf offence without e.xamining 
iifficer f)n oath, AIR 1967 Mad 4 (4) = 
1967 Cri LJ 84. 

14. Joint complaint by two or more 
complainants. — (1) \ joint complaint by 
two <ir more persons is not contemplated 
Iw the Code. AIR 1931 Cal 646 (647) = 
33 Cri L Jour 83 (DB). 

[But s-ee AIR 1942 Oudh 407 (408) = 
43 Cri L Tour 731 1963 Kcr LT 548 

(.549' 1963 Kcr LT 1199 ®® AIR 1902 

M;u] -M3 (444) = 1962 (2> Cri IJ 616 
(1963) 2 Mad I J 217 * * AIR 1969 Mani¬ 
pur 56 (.57' = 1969 Cri I I 989 AIR 
1967 All 1-50 (1.51' =: 1967 Cri IJ 307 
t= 1966 All IJ 808.1 

(2) fniiit complaint 1)\' two — Magistrate 
Irc.iting it ns by one — Mngistrate’.s pro¬ 
cedure not irregular. .MR 1969 Maniimr 
.56 (57' - 1969 Cri IJ 989. 

1.5. Prosecution under Section 211- Penal 
Code. — (1) .\u order for tlie prosecution 
(J the complainant under Section 211 can¬ 
not be made, unless 'he c<unplainant has 
been examined on oath .and nllo\v<’d an 
opportunity of substantiating the charge. 
AfR 1939 Sind 78 (79) 40 Cri I. lour 

M9 ATR 1924 MI 664 (664' = 26 Cri 
T jrntr 176 AIR 1924 Rtun 321 (321) 
^ 25 Cri f. lour 960 (DB' ATR 1926 
Rom 284 (28-5. 286' ^ 27 Cri L Tmir 7-10 
(DB) (1887) 14 Cal 707 (712. 720) (FB). 

[But see (1908' 8 Cri L Tour 349 (350) 
= 4 Na.g LR 136,1 

16. CoMunissinn for examination.— (1) In 
the* oarlier st.age of the proceedings, a com¬ 
plainant is not a wi'nevs But onlv .a com- 
nl.ain.ant. and therefore a corninission for 
his exmi’ination e-'ui-'ot be issued under 

Seetir.n -503 (1882' 5 All 92 (92, 93) 

1896 Pun Re (Cr) No. 10, p. 24. (20, 27) 
.'PR'. 

fRo^ u-.- ATR imj Ca! 479 (480) = 15 
fJri T. Tour 348 (DB'.] 

(2' lli<“ e.v.itniuati'iu nl tin- romplainant 
ts not made in the p;eseo( e of ihe^ accused 
Old c.>unol he used as ‘evidence' .''gainst 
him. (1911) 12 Cri I. Jour ,583 (587) (SB) 
(Mad'. 

17. “Upon oath.” — (P The evident 
object of getting the substance of the exa¬ 
mination on oath and signed hv the com- 
piainnnt is to use it against him if needed, 
in a prosecution for r'‘rfur\'. AIR 1926 
V.a" 141 (143) = 26 Cri L Tour 1401 *• 
(1887' 9 All 666 (670). 

(2' nj)is spcfi<»n df'es not authorizr- 'i 
Magistrate to odmitns*er an oa'h hut mere¬ 
ly rr-cognises his powei tr^ dti so. .MR 
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Pi'ocedure by Magistrate not competent to take cognizance of the case. 
j—C ) If the complaint has been made in writing to a Magistrate who is not compe- 
ent to take cognizance of the case, he shall return the complaint for presentation 
to the proper Court with an endorsement to that effect. 

in writing, such Magistrate shall direct 

the complainant to the proper Court. 

[1882—S. 201; 1872—S. 145; 1861—Nil] 


Section 200 — Note 17 (contd.) 

1916 Lah 281 (283) == 17 Cri L Jour 491 
(DBX 

(3) Public servant acting or purporting 
to act in discharge of his duties is not 
required to give sworn statement under 
Section 200 (aa). 1962 (2) Cri LJ 702 

(702) (Mad). 


18. Shall be reduced to writing. — (1) 
The substance of ‘the examination of tJie 
complainant is required to be reduced to 
writing except. in the case in proviso (b) 
(1872) 4 NWPHCR 88 (89) •• (1896) 18 
All 221 (222) (DB) 1864 Suth VVR 
(Gap) (Cr) 37 (37) (DB) (1871) 16 Suth 
WR (Cr) 58 (59) (DB). 


(2) The written examination must be and 
is intended to be distinct from the com¬ 
plaint. (1896) 18 All 221 (222) (DB). 

(3) The recorded substance (or the sbste- 
ment in verbatim) of the examination of 
a complainant examined by the Magistrate 
under Section 200 is a public document 

1 Mys 

LJ 553 (DB). 

19. “Shall be signed.” — (1) The exa¬ 
mination of the complainant on oath should 
be signed by the complainant. (1869) 3 
Beng LR (Cr) 67 (67, 68) (DB). 

(2) The object of getting the signature 
of the complainant is to make use of it, 
if need be, in proceedings against him 
under Section 193 of the Penal Code. AIR 
1926 Nag 141 (143) = 26 Cri L Jour 
1401. 


(3) Where A was convicted under Sec¬ 
tion 193 of the Penal Code in re.mect of 
his contradictory statements, one of which 
was made in the course of his examination 
under this section but such statement was 
not .signed by him, it was held that the 
conviction should he quashed. (1902) 6 
Cal WN 840 (841) (DB). 

(4) The failure of the Magistrate to sign 

the examination would only be an irregu¬ 
larity curable by Section 537. (1913) 36 

Mad 275 (284) = 13 Cri LJ 753 (DB). 


20. Presidency Magistrate. — (1) The 
examination of the complainant may be on 
oath or not as the Presidency Magistrate 
thinks fit. (1908) 7 Cri L Jour 10 (15) = 
35 Cal 141 (DB) AIR 1958 Bom 335 
(339) = ILR (1958) Bom 1242 = 1958 
Cri L Tour 1134 (DB). 

(2) Where the complaint is in writing 
the examination need not he reduced to 
writing. AIR 1921 Cal 561 (563) 22 

Cri L Jour 455 (DB) AIR 1958 Bom 


335 (339) = ILR (1958) Bom 1242 = 
1958 Cri L Jour 1134 (DB). 

(3) In case of oral complaint it is 
the duty of Presidency Magistrate to re¬ 
cord statement of complainant and his 
witnesses. 1966 Cri LJ 205 (207) (Cal). 

21. Shall not he bound to re-examine.— 

(1) A complainant should be examined 
either by the Magistrate receiving the 
complaint, or by the Magistrate to whom 
he has transferred the case. (1900) 27 
Cal 921 (924) (DB). 

(2) Tf the complaint has been transferred 
without examination, the Magistrate • 
ct'iving it by transfer cannot issue process 
without examining the complainant. AIR 
1914 Cal 479 (480) = 15 Cri L Jour 348 
(DB). 

(3) In the case of a complaint in respect 
of an offence requiring sanction under 
Section 197, the fact that the complainant 
was examined by the Magistrate before ob¬ 
taining sanction will not relieve Mi^trate, 
to whom the case is transferred after ob¬ 
taining sanction, from examining the com¬ 
plainant afresh. AIR 1938 Bom 50 (-53) = 
3^ Cri L Jour 214 (DB), 

(4) Fresh enquiry under Section 202 
ordered on naraji petition filed by com¬ 
plainant — Complainant earlier examined 
under Section 200 — His statement kwt 
on record — Second examination under 
Section 200 neither necessary nor • called 
for. AIR 1967 Cal 114 (116) = 1967 Cri 
Lj 333. 

Section 201 — Note 1 

(1) This section refers back to Sec. 190 
and to Part *A’ of Chapter XV and pre¬ 
vents the Court from taking cognizance 
and not from hearing or trying. AIR 1939 
Lah 122 (123) = 40 Cri L Jour 515. ' 

(2) This section deals vvith the compe¬ 
tence of a. Magistrate to take cognizance 
of an offence. 1967 All Cri R 543 (547) 
= 1967 All WR (HC) 841. 

(2) A Magistrate who has no local Juris¬ 
diction to inquire into or try an offence 
cannot take cognizance of it. AIR 1932 
Mad 427 (427, 428) = 33 Cri L Jour 
452. 

(3) It is on the terms of the complaint 
that the Magistrate first has to infoiii) him¬ 
self as to the nature of the case and see 
whether, from the allegations made in the 
complaint, Jie has jurisdiction to entertain 
it. - AIR 1921 All 12 (12) = 22 Cri L 
lour 308 (FB). 

[See 1960 BLJR 412.] 
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202« Postponement for issue of process.—*[(1) Any Magistrate, on receipt 
of a complaint of an offence of which he is authorised to lake cognizance, or which 
has been transferred to him under section 192, may, if he thinks fit, for reasons 
to be recorded in writing, postpone the issue of process for compelling the attend¬ 
ance of the person complained against, and either inquire into the case himSelf or, 
if he is a Magistrate other than a Magistrate of the third class, direct an inquiry 
or investigation to be made by any Magistrate subordinate to him, or by a police- 
officer, or by such other person as he thinks fit, for the purpose of ascertaining 
the truth or falsehood of the complaint: 

tfProvided that, save where the complaint has been made by a Court, no such 
direction shall be made unless the complainant has been examined on oath under 
the provisions of section 200.] ] 


Section 201 — Note 1 (contd.) 

(4) The Magistrate himself must decide 
the question of )urisdiction and should not 
seek or act on the advice of any other 
District or superior Magistrate. (1912) 13 
Cri L Jour 786 (786) = 37 Bom 144 
(DB). 

(5) A Magistrate cannot refuse to take 

cognizance of a case, on the ground that 
though he is entitled to take cognizance 
of the charges named in the complaint, he 
is not entitled to take cognizance of a 
charge not named in the cornolaint but 
which could be made out from the allega¬ 
tions in the complaint. AIR 1931 All 10 

(11) = 32 Cri L Jour 360 (1907) 7 

Cri L Jour 6 (7) = 31 Mad 43. 

(6) A Magistrate cannot refuse to take 
cognizance of a case on the CTOund that 
the offence merits greater punishment than 
he is empowered to inflict. 1888 Rat 375 
(375) (DB). 

(7) A Magistrate need not and should 
not examine the complainant where he is 
incompetent to take cognizance of a case. 
(1903) 3 Cri L Jour 53 (54) = 28 All 
268 •• (1906) 4 Cri LJ 213 (214) (DB). 

(8) Section 346 (1) of the Code does not 

apply to cases where a Magistrate has no 
iurisdictioii to try a case. In such a case, 
the proper course is to return the com¬ 
plaint under this section for presentation 
to the proper Court. 1954-2 Mad L Jour 
459 (461, 462) •• AIR 1959 Ker 53 (55) 
= ILR (1938) Ker 1388 = 1959 Cri L 
Jour 194 (FB) •• AIR 1967 Delhi 88 (90) = 
1967 Cri LJ 1300 AIR 1964 Gnf 248 
(249) = 19W (2) Cri LJ 548 = (1964) 5 
Gui LR 1059 1965 Mad LJ (Cr) 167 

(169) (Mys). 

(9) 'JThe proiH'r course i.s for the .Magis¬ 
trate hinrscif to return the complaint for 
being presented to the proper Court and 
not for the District Magistrate or the High 
Court to transfer it to a Magistrate hav¬ 
ing jurisdiction. ILR (1951) Mys 155 
(157) «• AIR 1942 Mad 715 (716) = 44 
Cri L Jour 122. 

• (10) Where a Magistrate, who had juris¬ 
diction In two capacities. as the Head- 
qyriers Magistrate and Railway Magis- 
hr^e, suhordinate in each capacity to a 
different High Court, received a complaint 
in one capacity and transferred it to his 


own file in the other capacity, it was held 
that he must be deemed lo have return¬ 
ed the same under this section to be pre¬ 
sented to the proper Court, and to have 
accepted it as represented. AIR 1930 Nag 
291 (291, 292, 293) = 32 Cri L Jour 130. 

(11) Under the U. P. Village Panchayat 

Rai Act (1947), Section 56. if it appears 
that a case pending liofine a Magistrate is 
tiiahlc by a Panchayati Adalat, the Magis¬ 
trate lias to transfer the case to the ada¬ 
lat. AIR 1951 All 414 (415) AIR 1951 
All 494 (496) •• AIR 1951 All 554 (555) 
= 52 Cri L Jour 206 1951 All WR 

(HC) 542 (544)' AIR 1952 All 831 (831) 
= 1952 Cri L Jour 1476. 

[See also AIR 1953 All 188 (189) = 
1953 Cri L Jour 473 AIR 1952 All 
818 (819) = 1952 Cri L Jour 1465 •• 
AIR 1950 All 611 (612).] 

(12) Sub-section (2) contemplates the 
presentation of oral complaints. AIR 1924 
Rang 35 (36) = 25 Cri L Jour 229. 

(13) The protest petition filed before the 

Sub-divisional Magistrate (Jiul].) in a com¬ 
plaint made to the police should bn treat¬ 
ed as complaint and proceeded with 
by him for holding judicial enquiry under 
Sections 201 to 203, (1962) 4 Ort.ssa JD 

355 (358). 

SKCTIO.N 202 — SYNOPSIS 

1. Scope and object. 

2. Prc.sidency Maglslrales. 

.3. Complaint of an oiTcDce. 

4. Complaint by Court or public 

servant. 

‘‘Authorised to lake cognizance*'. 

6. ‘‘Transferred iu him under Sec¬ 

tion 192*'. 

7. "May, If he thinks fit**. 

8. ‘‘For reasons lo be recorded In wiit- 

ing’V 

9. “Postpone the Issue of process”. 

10. Po.slllon of Ibe accused. 

11. May inquire Into Ibe case blmself or 

direct an Inquiry or Investltfallon. 

12. “Inquiry”. 

13. Evidence In the Inquiry — Sob-aee- 

lion I2-A|. 

H. Magistrate holding Inquiry, If dis¬ 
qualified Irom trying. 
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I [(2) If any inquiry or investigation Onder this section is made by a person 
not being a Magistrate or a police-officer, such person shall exercise all the powers 
conferred b> this Code on an officer in charge of a police-station, except that he 
shall not have power to arrest without warrant.J 

§f(2A) Any Magistrate inquiring into a case under this section may, if he thinks 
fit, take evidence of witnesses on oath.] 

(3) This section applies also to the police in the towns of Calcutta and Bombay 
[I882~S. 202; 1872—S. 146; 1861—S. 180.] 

[“] SuLslitulfd fnr the original sub-s. (1). by tht Code of Criminal Pro-jeJnre (Ainend- 
incnT) Act 1923 (XVin of 1923), S. 55 

lij Substituted for the former proviso by the Code of Criminal Piocedurc (Amendment) 
■\U. 1926 ar of 1926), S. 4. 


[\] Substituted for the original sub-section (2), b>- Act (XVIII of 1923), S. 55. 
[§] Inserted, Ibid. 

STATE AMENDMENT 

West Bengal 


In its appliLatuai to the Stale of West 
words aii> Magistrate’, substitute the words. 

;,.id .Sell.. Item 70. 

SeeHon 202 — .Synopsis (coold.) ~ 

15. lavestltfaMon. 

16. "Investlgalion by police'*. 

17. *’Such other person". 

1**. ExamlnalloD of the complainant 
Proviso. 

19. Powers of the Inquiring or lavesllga- 

dng olTieer. 

20. He^l^ion. 


I. Scope and objtti. — M) The scope 
ui ‘.hiipU-r .W’l. whicli contains this sec¬ 
tion, IS to .separale untounded from sub¬ 
stantial cases even at the outset. AIR 
1916 Mad l‘J8 M‘-’9) *• f 1901b 2 Mad U 
618 (521 > = I9C6 MUtl U (Cri) 844. 


(2} The object of an inquiry or investi¬ 
gation under this section is to ensure 
that no person shall be comnelled to 
answer ;• criinmal < harge unless the 

t.ourt is sat^sfie,! that there is a priina 
J.i' ic ca.s( for proceeding and is.suinq a 
pi''.. e>s against ihe accused person. AIR 
1939 All 602 (602) — 40 Cri L Jour 917 
*• AIR 1927 I.ah .30 (31 1 = 28 Cri L 
Jour 26 •• AIR 1927 Mad 19 (20. 21) = 
28 i:ii I. .b.ur 129 (FB) •• AIR 1919 
Oudh 396 (395) - 20 Cri L Jour 728 •* 
MR 1921 Pat 85 (87) = 21 Cri L Jour 
619 •• 1968 r.ii I..; 405 (408) = 
ILR (1967) 2 Cal 2.3 *• ILR (1967) Cut 
7:’» (Hi: •• AIR 1966 Orissa 64 (65, 66) 
^ 3i tint l.T nOU •• 1904 (1) Cri LJ 
371 1375) = iyi',3 Kash I.J 190 


[See AIK 1929 Pat 644 (046) 31 Cri 

L .lour 961 (DB) 1968 All Cri R 46.5 

- 1968 All WR (HC) 729 •• (1966) ML.I 

(Cri) 50 = 1965 Ker LJ 682 (683).l 
[See also U.R (1952) 2 Kaj 641 (646).] 
(3) The provision in this section is 
cuabling and not obligatory. AIR 1930 
Pat 30 (32) = 30 Cri L Jour .554 •* 

(1910 12 Cri L Jour 383 (386) = f Upi> 

Bur Hul 73. 


Bengal, in S. 202 in .sub-.seetion (1), for the 
"any Judicial Magistrate"—W. B. Act 8 of 


(4) The inquiry is not intended to 
stipei^ofle a regular Irial. AIR 1952 Pal 
125 (126), = 1952 Cri L Jour 303 •• 

•AIR 1931 Bom 524 (526) = 33 Cri L Jour 
72 (DR) *• (1910) 12 Cri L Jour 38.5 
(3861 ^ 1 Upp Bur Rul 73 •• AIR 1919 

l>u<lh :t95 f.395) = 20 Cri L Jour 728 •• 
AlH 1930 I'nl 30 (32) = 30 Cri L Jour 
554 *• 1968 Cri LJ 1257 (1268) (Pat). 

(.11 It is not necessary that a Magis- 
Iralc should call for an inquiry under 
this sedion in every case. .AIR 1920 Pat 
270 (270, 271) = 2t Cri L Jour 220. 

(til 11 is generally advisable that .sn 
mquirv be held where the complainant 
is nol speaking Irom his own knowledge 
AIR 1921 Cal 561 (563) = 22 Cri L Jour 
•2.55 (DB) =<* (1906) 10 Cal WN 1090 

(1091 • = 4 Cri L Jour 217 |DB) •• AIR 
1934 Rang 1G7 (168) = 36 Cri L Jour 
7.5. 

(7 1 W'hcrc an iuquirv is made obliga- 
l"iv as under Section 10 of the Child 
•Marriage Reslrainl Act of 1929. the 
failure to do so viti.ites the whole trial. 
AIR 1931 Lah 56 (56) = .32 Cri L Jour 
616 •* ILR (19661 Gui 815 (821) -=* 

1967-7 Gui LR 935 (DB). 

[See however ILR (1962) Cut 825 
(S28).3 

(8) A Magistrate acting under this sec¬ 
tion caji only consider the report of anv 
i;uiuir> or investigation directed bv hini- 
\IR 1927 At! 136 (137) = 28 Cri I. Jotir 
140. 

(9) Under this section a Magistrate 
cannot consider any report made previ- 
mislv and not directed bv him (19l3t 
22 Ind Cas 165 (166 j =. 15 Cri L Jour 
21 (All) 

(10) An inquest report made bv an 
other Magistrate under Section. 176 can¬ 
not be taken into consideration b' 

I 
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Section 202 — Note 1 (contd.) 

Mnsislrale uinler Uiis section. AIK 
Cal 121 (122) = :j:i Cvi L Jour 218 (D13,. 

(Ill Where n rase has been taken on 
flic af^er inveshjLjali«)ii bv police under 
this section, the .sul)se<iiient discharge of 
the accused will not justifv the niakinc 
of complaint under Section 211. Penal 
Code. (19421 1,1 Cii I. Jour a2 (.T21 

(Mndl. 

(12) There is nothing in Section 202 

or Section 20A^ which ahrogalt;s (lu; rule 
as to pre.suinplion laid down in Sec. Il).'> 
of the Evidcnc'c .\( I and the mod'- ol 
orcKil ol exci'plion lairl down (herrin 
AlH 19.')8 Boil, = ii,h (lOaXi 

Iloiu 1242 19o8 Cii I, Jour 11,14 (D»). 

(13) Magl.sltalr* has p«iwcr lo aia’cpt 
plea of self-drlcncc .supported hv report 
of iiKiirnw olVicer ami slalenieni 'of wil- 
ne.sscs and to dismiss c.nnu>lai(it willionl 
is.sue (»| process. AIK IMlJ SC 1113 
(1115) =. |1)6() Cri hJ 1499. fAIK lO.'iS 
Koin 3.35, Reversedd 

2. Presidency Maglslrates. — ( 1 ) Where 
Presiclenc V Magistrates have been dcclar 
ed i)v the Stale Government, under Scr- 
lioii 21. sub-.sccMon f2i. to he .stihordinat'* 
to ihc Chief Prc.sidcncv Magistrate, an 
Addilit)nal ChicJ Prosklencv Magisfralc 
can. Lv virtue of Section 18. sub sec. (41. 
make toer a complaint to an ordinary 
Pre.ddemv Magistrate for inquirv and re¬ 
port uiuJer thi.s .seclif>n. AIR 1931 Cal 405 
(400) « 3.5 Cri LJ 729 (DU). 

3. Complaint of an oiTcnce. — fii The 
soclion .'ipjdie.s rjjilv to cases vheic a .Ma* 
gisli'ate lakes >o^ni/aiicc of an olTencc on 
complaint umJer See. |00 ll) (a). 1873 
Rat 77 (77) *• (tUl.Ti 11 Cri h.T 218 (218) 
(All) •• AIR 1921 r.ali. 72‘) (730) - 25 
Cri J 1,31.5 -I>B) *♦ AIR I9fi7 Pat 410 
(421) == 1907 (.i I.J 1077 (DB) •• AIR 
I960 Pat 473 (4771 = 1967 Cri LJ Ml 
(DB) •* ILR (1962) Cut «3l) (834). 

(2) A naraii lile<l again.sl the 

report or against the tiiial report ol 
police invc.stigalion ran be lieale<l as 
complaint i| the same satisfies its 
rcdiiircmcnls Imi a simple pioiesi appli 
cation is not s»i. \|H 1988 Cad 238 (•> 12 j 
*= 1908 Cri LJ 618. 

(3) A Magi.strate cannol direct an in¬ 
quiry or inve.sligalion under this &cu*lion 

the following cases — ’ 










< * 


x$ xvx 


fa) Cases in which he lake.s eogniT’.-incc 
of the otTenre on a police report 

air 

J0a2 Pepsu 29 131) ^ .3 Pepsii LR 
184 = 1952 Cri IJ 482 (DB) •• 
AIR 1948 Pal 2.5 (27) == 48 Cri 

!oL 3-*7 •* (t9l3> 14 C|;i LI 387 
t. 388) (DB) .(Cal) *♦ AIR 1919 

^^2®) = 20 Cri LJ 413 *• 
tiiJ,^3) 14 Cri, L Jour 297 (297) •= 
C«l 851 (DHi 


(b) Cases in wrich he takes cognizance 
.on information under Section 190 
(1) (e). (1902) 2 Weir 241 (242) 

*• AIR 1921 Pal 302 (303) = 22 

Cri !. Jour 73.5 •• (1913) 14 Cri 

1. Jour 600 (601) = 7 Sind LR 75 
(DB). 

(cl Petition under Section 107, which 
i.s noi a complaint of an oiTence 

at all. A Magistrate has. however, 
in thi.s ca.se. the right to call lor 
;i frj)ni the police, apart 

lion, the provisions of this section. 
.See .Note It on Section 107. AIR 

U'*2 AI) 670 (67n = 34 Cri L 
Jour 42 •• AIR 1928 Lah 694 (694) 
*-■ 29 Cri L Jour 866. (Overruled 
on another poiHl in AIR 1938 Lah 
861 = 40 Cri L Jour 193 (DB) ) •* 
AIR 1926 Mad 521 (.522. .523) (DB). 

(dj Petition under Serlion 488 for 

mainler.amc, which is hot a com- 
pl.iint ol anv offence. (1905) 2 

Cii L .lour 421 (422) = 1903 Pun 
Ke (Cr) No. 29 (1928) Ill Ind 

i.us 669 (670) - 29 Cri L Jour 909 
(Lah) •* (1888) 11 Mad 199 (200) 

(DB). 

(«•) Complaint under Section 652 for 
restoration of abducted females, 
which is not a complaint of an 
oflfence. AIR 1933 Nag 374 (376) 
3.5 Cri I. Jour 404 •• (1902) 4 

Horn I.R 609 (611) (DB). 

(Ij Fin.al report made by police under 
Section 173 — The Magistrate not 
accepting it and directing iudicial 
enquir>-. Held, such order wa,. 
without jurisdiction for want ot 
complaint. AIR 1966 Pal 440 (441) 

^ 1966 Cri LJ 1321.. 

t4i Pi'lilion under Section 107 _ 

Magislralc has right to call for report 
Ironi police jif)arl from this .section. .AIR 
19.38 Lah 861 (863. 864) - 40 Cri L Jour 
193 (DBi. (Contrary view taken in AIR 
1928 Lah 694 - 29 Cri L Jour 866. Held, 
could not he supported either on princi- 
pie or aulhoritv.) *• AIR 1932 All 670 
1671) - 34 Cri L Jour 42 (1891) 2 
Weir .51 (51) •• AIR 1926 Mad 521 
(525) (DB). 

15( It i.s legally possible for a case 
wliii h has hecn started on a priyatc eom- 
plaiiii tfi lu' converted into an official 
prosecution in .suitable cases. AIR 1954 
Punj 193 (196) = 19.54 Cri L Jour 1393 
= ILR (1954) Puni 059. 

(6) .A fresh coinplainl in respect f>f the 
same ollenrc shouhl not he entertained 
unlc.ss Ihere arc e\>-eplionaI circum- 
stames namclv; (l) manifest error; (2) 
miscarriage of justice; (3) adducing of 
new facts which the complainant could 
not hayc discovered despite due diligence 
and (4) where the previous order was 
passed on an incomplete record or ml.s- 
understanding of the nature of the com¬ 
plaint. ,,32 Cut ,LT 1138 == 1967 Cr IJ 
I •..>0 





1258 [S 202 N 4-9] 


Ccof] Crimioal Procedure, 1898 


Seetton 202 (ooBtd.) 

4. Complaint by Conrt or pubite ser- 
▼imt, — (1) The Magistrate has risht to 
investigate preliminarily under this sec* 
Uon. whether the complaint is Hied by 
the public servant or by anyone else. 
AIR 1921 Sind 48 (49) = 23 Cri L Jour 
31 (DB) ** AIR 1930 Pat 30 (31. 32) = 
30 Cri L Jour 554. 

(2) When a. complaint is made by a 
Court neither Section 200 nor Section 202 
require^ a preliminary enquiry, before 
the Magistrate can assume iurisdiction to 
isaue process against the person com¬ 
plained against. AIR 1959 SC 843 (847) 
- 19M Cel L Jonr 1124. 

5. *'Authorlsed to take cOKpluiDec**. — 

(1) A Magi54''<tte cannot take cognizance 
of an offence mentioned in Sectiot\ 197 
without the previods sanction of the 
State ^Government and where he receives 
a complalfit without such sanction, he 
cannot send the case to a Subordinate 
Magistrate for inquiry under this section. 
AIR 1931 Oudh 392 (393, 394) = 32 C‘i 
L Jour 991. 

8. ^Transferred ‘ to him under Sec¬ 
tion 192*V — (1) A Magistrate to whom 
a casd has been transferred under Sec¬ 
tion 192 can act under this section. AIR 
1941 Cal 185 (190) » 42 Cri L Jour 490. 

(2) A Magistrate to whom a case is 
transferred under Section 528 cannot 
order an inquiry under this section. AIR 
1938 Nag 433 (434) « 39 Cri L Jour 981. 

(3) Where the Magistrate > taking 
cognizance of a case transfers the case 
under Section 102, the stage for taking 
al^t^on under this section is passed and 
the Magistrate, to whpm, the case is 
transferred has no pOweV to hold or 
direct the preliminary inquiry contem¬ 
plated by this section. AIR lOiSl Mys 127 
(128) = 62 Cri L Jour 1531 •• AIR 1942 
Mad 426 (426) = 43 Cri L Jour 670 *• 
AIR 1937 Oudh 81 (82) » 37 Cri L Jour 
1128. 

(4) The mere fact that the Magistrate 
says that he has "taken the case on 
file" does not necessarily mean that he 
considers that ^ere are sufficient grounds 
for. proceeding and does not preclude the 
Magistrate to whom the case is transfer¬ 
red under Section 192 from acting under 
this section. AIR 1942 Mad 426 (427) >= 
43 Cri L Jour 670. 

7. **May, II lie thinks fit". — (1) It is 
entirely within the discretion of the 
Magi^rate whether or not. an inquiry or 
inveallgation under this section should 
1^ ordered. AIR 1949 Ajmer M (371 " 
60 Cri L Jour 634 AIR 1933 Rang 271 
(272) « 34 Cri L Jour 1185. 

(2) While exercising the discretion, the 
magistrate has to take into consideration 
the nature and character of the offence. 
Where the complaint was for a non- 
cognizable offence against persons not 
traceable it was held that the Magistrate 
bound to cause an enquiry to be 


made. AIR 1969 Gui 14 (18) - 1960 Cri 
U 63. 

(3) A complainant has no right to re¬ 
quire his complaint to be forwarded to 
the police. AIR 1935 Bom 76 (78) = 36 
Cri LJ 483 (DB). 

(4) When a complaint is dismissed and 
the Superior Court holds that the order 
is wrong and the accused should be put 
on trial, the direction for further en¬ 
quiry can only be complied with by 
putting the accused persons on trial. 1966 
BUR G93 (697) » ILR 46 Pat 167. 

(5) Dismissal of complaint after hold¬ 
ing tudicial enquiry — Superior Court 
finding dismissal wrong and directing 
further enquiry — Accused not directed 
to be pul on trial — Order of further en¬ 
quiry is legal and can be given effect to 
without summoning the accused. 1969 
Pat UR 251 (253) =< 1969 BUR 631. 

8. 'Tor reasons to be recorded in writ¬ 
ing.'*— (1) Where the Magistrate decides 
to act under this section, Im is bound to 
record his reasons for doing so in writ¬ 
ing. AIR 1940 Pat 97 (98) =» 41 Cri LJ 
349 ■'* AIR 1929 Cal 176 (177) = 30 Cri 
U 705 (DB) •• AIR 1928 Lab 88 (89)« 
29 Cri U 958 AIR 1926 Pal 34 (35) = 
26 Cri LJ 1934 *• AIR 1931 Sind 113 
(113, 114) = 32 Cri U 926 (DB) •• AIR 
1969 Tripura 13 (16) =* 1969 Cri U 318 
*• 1967 Cr.LJ 1730 (1731, 1732) (Pal) •• 
1963 (2) Cri LJ' 712‘ (713) (Cal). 

8. **Postpone the Issue of proeeas.*' 

(1) A Magistrate who, after Issue of pro¬ 
cess, holds an inquiry* pr directs an in¬ 
quiry or investigation, acts in contraven¬ 
tion of the' section. AIR 1951 Kulch 82 
(83) = 1952 Cri U 27 •• AIR 1957 Andh 
Pra 472 (473) = 1957 Cri LJ 937 AIR 
1949 Aimer 36 (37) = 50 Cri U 634 •• 
AIR 19M Nag 433 (434) - 39 Cri LJ W1 
•• (1912) 13 Cri U 749 (749) » 6 Sind 

LR 83 (DB) •• AIR 1968 Punj 274 (276) 
== 1968 Gri LJ 798. 

a 

(2) Successor of Magistrate who has 
issued process directing inquiry Sec¬ 
tion is contravened. (1888) 9 Mad 282 
(282, 283) (DB). 

(3) Case transferred to Magistrate after 
issue of process — Magistrate contra- 
vene.'^ section if he holds inquiry or 
directs inquiry or investigation. AIR 1938 
Nag 433 (434) = 39 Cri U 981. 

(4) Where a complaint is made against 
several persons iointly. the fact that the 
Magistrate has issued processes against 
some of them will not deprive him of his 
power to postpone the issue of procw 
against the others and to make & preli' 
minary inquiry in respect of the 
alleged against them. AIR 1940 Nag 128 
(128) = 41 Cri U 312. 

(5) A Magistrate can rescind his order 
for issue of process and direct an enquiry 
under this section. AIR 1923 Cal 662 
(662) = 25 Cri LJ 464 (DB) •• AIR 1958 
Pat 74 (76) = 36 Pat 1278 - 1958 Cri 
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LJ 200 (DB) •• AIR 1948 Pat 31 (31) = 
48 Cri LJ 952. 

[See (1947) 48 Cri LJ 626 (627) (Pal).l 

[But, see AIR 1951 Cal 42 (43) » 52 

Cri LJ 594 •• AIR 1948 Cal 342 (343) « 
47 Cri U 450.) 

(6) It is not contemplated, that another 
Magistrate who had neither received the 
complaint nor heard the complainant on 
solemn alTirmation should rescind the 
order passed by the Magistrate who had 
received the complaint and heard the 
complainant on solemn aiTirmation and 
that too after summonses as directed by 
the first Magistrate • had been issued and 
served, and pass an order for further en¬ 
quiry. AIR 1958 Pat 74 (76) « 36 pat 
1278 » 1958 Cri LJ 200 (DB). 

(7) Where the Magistrate has before 

him two complaints connected with the 
same subject-matter, he has a discretion 
to postpone the issue of process in one 
case pending the result of the other case. 
AIR 1933 Sind 264 (255) = 34 Cri LJ 

891 (DB). 

(8) When once the Magistrate post¬ 
pones the issue of process under this sec¬ 
tion, he is required to inquire into the 
case himself or to direct an inquiry or 
investigation. The fact that there was al¬ 
ready a police investigation does not 
a/Tect his proceedings. AIR 1918 Pat 350 
(350. 351) -= 19 Cri LJ 263. 

(9) Where the Magistrate directs an 

inquirv under this section, he cannot 
issue process before he receives the re¬ 
port of the inquiry. (1950) 29 Pat 1059 
(1062, 1066) (DB) •• AIR 1959 Pat 504 
(605) = 1959 Cri LJ 1353 *• AIR 1925 
Cal 989 (990) (DB) •• 1966 Mad LW 
(Cri) 53 •• 1962 BLJR 183 « 1962 (2) 

Cri LJ 446 (447). 

(10) Where a Magistrate is in doubt 
regarding the truth of the allegations 
made in the complaint and is of the opi- 
niori that a judicial enquiry under this 
section ought to be made, lie ought not 
to proceed further with the case until 
his doubts have been removed by the re¬ 
ceipt of a report bv the officer who 
holds the judicial enquiry. 1955 BLJR 
484 (485) •• 1964 BLJR 725 (726). 


(11) Once the complainant is examined 
under Section 200, it amounts lo taking 
cognizance and if the Magistrate desires 
to postpone the issue of process, he can 
act onlv under this Section. AIR 1967 
Mys 243 (246) = 1967 Cri LJ 1667. 


P^sitloii of the aeeiucd. — (1) Tl 
of the accused remains the sail 
whether the enquiry under this section 
made either bv police officer or hv 
^gistrate. AIR 1-967 Orissa 62 (64) 
.1967 Cri LJ 637. 


person complained against is nc 
e put ieq to be represented by a plcadc 

r 1 %-*^ pceliminary inquirv. AIR 193 
Cal 447 (448) * 34 Cri LJ 604 (DB) • 


AIR 1961 Puni 171 (174, 175) » 1961 

(1) Cri LJ 653. 

(3) The person complained against may 

attend the inquirv. but he has no 'locus 
standi’ as a party. (1908) 8 Cri LJ 20 
(23) = 4 Nag LR 81 •• (1911) 11 Ind 

Cas 311 (311. 312) = 38 Cal 880 (DB) 

AIR 1934 Rang 167 (168) = 36 Cri 
LJ AIR 1963 SC 1430 (1432) » 

1963 (2) Cri LJ 397 ^ [1994) 1 SCR 639 
** AIR 1969 All 591 (593) = 1969 Cri U 
1473 •• 1968 Cri LJ 127 (Pat) •• AIR 
’967 Pal 361 (362)= 1967 Cij LJ 1562 •• 
rt* 1966 Pal 33 (39) = 1966 Cri LJ 54 
•* ILR (i»35) Cut 518 (521, 522) *• AIR 
1965 Raj 210 (212) •* AIR 1961 Orissa 
118 = 1961 (2) Cri LJ 130. 

(4) Proceedings under this section arc 

not proceedings inter partes. AIR 1926 
Sind 188 (189) = 27 Cri LJ 494 (DB) •• 

AIR 1926 Pat 34 (35) = 26 Cri LJ 1394 

AIR 1933 (:n\ 447 (448) = 34 Cri LJ 
604 (DB). 

(.5) The following practices arc undesir¬ 
able an<l contrary to the spirit of the 

section: 

(a) I.ssuing notice, to the accused before 

issue of process. AIR 1952 Vindh 
Pra 49 (51) = 1952 Cri LJ 1196 

•* AIR 19,51 Sau 52 (53) = 52 Cri 
I.J 818 (DB) •* AIR 1927 Mad 19 
(20, 21) = 28 Cri LJ 129 (FB) •• 
AIR 1931 Bom .524 (525) = 33 Cri 
LJ 72 (DB) 1968 All WR (HC) 
298 (300). 

(b) Conducting inquirv in presence of 

accused. (1902) 6 Cal WN 843 
(844) (DB) (1920) 25 Cal WN 

12 (12) (DB) •• (1911) 12 Cri LJ 
385 (386) = I UpD Bur Rul 73. 

[But see (1913) 14 Cri LJ 3 (4) 

(Lah).] 

(c) Hearing arguments on behalf of 
accused. AIR 1951 Sau 52 (53) = 

.52 Cri LJ 818 (DB) AIR 1925 
Cal 576 (576) = 26 Cri LJ 305 
(DB) •• (1912) 13 Cri LJ 125 
(125) (DB) (Cal) ** AIR 1966 Cal 
633 (634) = 1966 Cri LJ 1408. 

[Sec however (1911) 12 Cri LJ 207 
(208) (DB) (Cal).] 

(d) Examining accused. AIR 1923 Lah 
663 (664) = 26 Cri LJ 167 •• AIR 
1928 Lah 88 (89) = 29 Cri LJ 958 

AIR 1966 Cal 633 (634) = 1966 
Cri LJ 1408. 

[But see AIR 1934 Sind 143 (145) = 

36 Cri LJ 94 (DB).] 

(6) Magistrate following procedure 
contrary to the spirit of the section does 
not commit an illegality. AIR 1928 Bom 
290 (290. 291) = 29 Cri LJ 976 (DB) •• 
AIR 1958 Cal 146 (150) = 1950 Cri LJ 
373 (DB) •• (1904) 1 Cri LJ 102 (103) 

(DB) (Bom) *• AIR 1931 Pat 302 (303, 
304) = 32 Cri LJ 1023 •• AIR 1931 Sind 
113 (113. 114) = 32 Cri LJ 926 (DB). 

[Sec hewever AIR 1940 Pat 97 (100) 

= 41 Cri U 349.] 
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{6A) The accused cannot be permitted 
during enquiry to cross-examine the wit¬ 
nesses examined by the complainant. -MR 

1967 P.at 122 (124) = 1967 Cri LJ 508. 

11. May Inquire into the ease himself 
or direct an Inquiry or Investigation. <-> 

(1) Where a Magistrate chose to inquire 
into the case himself, he could not direct 
a local investigation. .MR 1922 All 2ll 
(212) = 23 Cri LJ 279 ** AIR 1928 Lab 
88 (89) = 29 Cri LJ 958 •• AIR 1917 
All 91 (92) = 18 Cri LJ 765 (765) ** 
1965 (2) Cri LJ 824 (2) (825] = (196.5) 
I Andh WK 'JUJ. 

(2) Where cognizance of the comp- 
plaint is taken bv Siib-Divi.sional Magis- 
tratc. his successor who is not S. D. M. 
cannot direct iudicial enquiry or trans¬ 
fer the complaint to anolher Magistrate. 
AIR 1968 Cal 19.5 (196) = 1968 Cri L.I 
482. 

(3) Where a Magistrate has ordered an 

investigation bv another person, he can¬ 
not follow it up bv an in<|uirv himself. 
AIR 1937 .Nag 389 (389> = 39 Cri LJ 80 
*• AIR 1949 Pat 36 (S?) .49 Cri LJ *>99 

•• (1913) 14 Cri LJ 493 (494) (All) 

1968 AH Cri R 483 = 1968 All WR (lICi 
783 (787). 

[But .see (1910' 11 Cri LJ 52.5 (.526i=^ 
38 Cal 68 (DB).) 

(4) An in(|uirv under the section can 

be directed onlv to a subordiiiale Magis¬ 
trate and not In a superior Magistrate. 
(1912) 13 Cri LJ 484 (485) = 39 Cal 

1041 IDB) 

(5) The .subordinate .Magistrate direct¬ 
ed l(» inquire need not be competent to 
entertain the complaint he is asked to 
inquire into, provided the Magistrate, who 
directs the inquiry, is competent to enter¬ 
tain and dispose of the same. (1902) 6 
Cal WX 295 (296) (DB). 

( 6 ) Once a Magi.strate has directed an 
inquiry bv a subordinate Magistrate 
under this section, he cannot recall the 
procecding.s before the inquirv is rom 
pleled. AIR 1933 Nag .374 (376. 377) = 
35 Cri LJ 404 •* 1961 BL.TR CIO ( 6 IO 1 . 

(7) Magi.strate can Slav proceedings be¬ 
fore inqnirv is complelcd. AIR 19.34 Sind 
143 (144) = ,36 C.fi LJ 94 (DB). 

(81 Where a Magistrate has <lire<'lc<l an 
inquirv or investigation bv another umler 
this section, he cannot, on receipt of tb** 
report of such inquiry or iiiycsligalion. 
transfer the case for disposal to another 
Magistrate. AIR 1940 Lah 61 (63i = 41 
Cri L) 344. 

(9) If a inagisiraic has already before 
him the police report msule under this 
section. he or his suicessor cannot 
again send the case for further enquiry 
to subordinate magistrate wilhout even 
considering the previous report. 1961 (2) 
Cri 1.3 502 (Manipur). 

(10) When a magistrate applies his 
mind n«»t for the purpose of proceeding 
under Chapter X\'I but for taking action 


of some kind e.g. ordering investigation 
under S. 156 (3) or issuing search war¬ 
rant for investigation, he cannot be 
said to have taken cogiiizaiice of any 
<»frencc. AIR 1962 Mad 495 (496) = 1962 
(21 Cri I.J 762. 

12. “!ni|[iiry.” — (I) The Magi.slrato 

can make an inquirv under this section 
in am wav he thinks proper. .AIR. 1924 
Pal 797 (799) = 26 Cri LJ 129 AIR 
1957 Assam 76 (76) = ILR (1955) 7 
Assam 435 = 1957 Cri LJ 504 •• AIR 
1966 Cal 633 (634) = 1966 Cr LJ 1408. 

[But see AIR 19.34 Oudh 88 (89) = 35 
Cri LT 415.1 

{2i .Magistrate is at perfect libertv to 
look into the police records and if he. is 
sati.sficd that the complaint is groundless, 
he can dismiss the <-omplaint. .AIR 1924 
Pat 797 (799) = 26 Cri LJ 129 •• (1869) 
11 Sulh WR (Cr) 54 (54. 5.5) (DB). 

(But sfo 11912) 13 Cri LJ 125 (125) 

iDd) (Cal).] 

(.3i Where a Magistrate examin'-s wil- 
n<•^.s^•s ill an inquirv, a'nd eviilcn'je which 
is opposed to the complainant's allegn- 
lions is brought holore him. he should 
giie an opportunilv to the complainant 
to explain or to niecl such evidence. AIR 
1928 Mad 135 (136) = 29 Cri LJ 48 *• 
(1912) 1.3 Cri LJ 125 (125) (DB) (Cal). 

(See also AIR 1951 Pal 449 (449. 450.)1 

(4) Proceedings in an inquiry under 
this section should not be dilatory and 
protracted. AIR 1939 Cal 33 (34) = 40 
Cri LJ 213 (DB). 

(5) An inquiry under this section 
should not be converted into a full dress¬ 
ed trial. AIR 1952 Pat 125 (126) = 1952 
Cri LJ 303 *• AIR 1951 Sau 52 (53) = 
52 Cri LJ 818 •• AIR 1949 Pat 36 (38) 
= 49 Cri LJ 599 •• 1968 Cri LJ 127 
(128) (Pal). 

(61 Police OITicer submitting report 
after enquirv on a complaint — Fresh 
enqiiirv directed on naraji petition filed 
liv complainant is valid. AIR 1967 Cal 
114 (116) = 1967 Cr LJ 333. 

(7) The object of the enquirv is to as¬ 

certain the truth or falsehood of the 
complaiiil. l)ul the Magistrate making the 
eiuiuirv has to ilo this onlv with refer- 
eiuc to the intrinsic quality of the slalt- 
ments made before him at the ,enquirv 
which would nalurallv mean the coin- 
{•laint itself, the stalemeni on oalh made 
i»v the complainant and the statements 
made bc'forc him bv persons examined M 
the instance of Jhc complainant. AIR 
m.3 sc 1430 (1433) = (1964) 1 SCR 

639 - 1963 (2) Cri LJ 397 •• AIR 1962 
SC 876 (898, 899) = 1962 Supp (2) SCR 
297 = J962 (1) Cri LJ 770, 

( 8 ) Irregularities regarding initiation of 
proceedings under Section 156 (3) and 
subsequent action taken under this sec¬ 
tion arc curable under Section 537. 
AIR 1960 Tripura 44 (48) = 1960 Cri U 
1660. 



[The Code of) Criminal Procedure, 1898 


[S 202 N 13-10] 1201 


Seclion 202 (conid.) 

13. Evidence in the inc|iil>'y — Suli-sec* 

lion (2A). — ( 1) There are no rcsliic- 
tions in the sei-lioii on tlic i;o\v(‘r <>! tlie 
Magistralc to examine witnesses, AIK 
19.08 Bom H3.0 (.Th)} - ILK (llir>H> Kmn 
1242 = 19.08 Cri LJ 1134 (DIL AIK 

1968 Cal 195 (197) = 1908 Cri LJ 4K2. 

(2) Amalgamation ot two roinnlainls 
before the same niaeislrutc on the saiue 
facls and olTcneos lor the purpose ot »c- 
curding evidence is proper. AIK 190.0 .Ul 
131 (1351 »= 196.0 (U Cii LJ 275. 

(3) A Magistrate is not prohibited from 
examining wilnos.sc.s, whom he knows* lo 
be able to throw light on the mailer, or 
from importing even his own personal 
knowledge into it. .AIR 1930 Mad 44.3 
(444) = 30 Cri LJ 1100. 

(4) The Magistrate is entitled I*"* 
thoroiighiv cross-examine the witnesses 
in order to gel at the trnlli. AIR 1939 
Pesh 10 (17) =-- 40 Cri LJ 674. 

(5) The practice of examining the a«- 

cused and his witnesses and letting llu‘ 
witnesses of the proseeution be cniss- 
examined by the accused in an in<}uirv 
under Ihis section is irregular and ought 
to be deprecaUd, but is not illegal. .MR 
1941 Pal 419 (420, 421) ■= 42 Cri LJ 

332. 

[See also AIR 195.3 Cj. 1 089 (089. 090) 
= 1953 Cri LJ 1592.] 

[But see AIR 1904 Bom 180 (182. 1K3. 
184) (Prs 6. 9) = 1904 Mah LJ 35 ^ 
1964 (2) Cri LJ 140.) 

(6) Examination ol witness under Sec¬ 
tion 202 is not -admissible in trial under 
Section33, Evidence Act (1872). AIR 1969 
All 489 (499) « U69 Cri LJ 1203. 

(7) The Magistrate's order lo allovK: 
the complainants ro cross-examine and 
contradict wilncr.ses e.\aininc<l bv other 
complainant is improper. .MR 1905 .All 
L3l (135) = 1965 (1) Cri LJ 275. 

14. Magistrate holding inquiry. If dis¬ 
qualified from trying. — (1) A Magis¬ 
trate, holding a preliininarv inquiry i.s 
not disqualified to try the case himsell 
wlien he has not initiated or <Iircctcd the 
proci'cdings or (aken any personal in- 
Icresl in the matter of (he complaint pre¬ 
sented before him. (1897) 24 Cal 167 
(168, 169) (DB) •• AIR 1957 Assam 76 
(76) « ILR (1955) 7 A.s.sam 4.35 = 1957 
Cri U 504 *• AIR 1923 Rang 65 (65) « 
24 Cri LJ 744 •• (1898) 23 Cal 328 (.3.34) 
IDB). 

(2) The fact lhat a subordinate Magis- 
Iratc expressed hi.s opinion in submitting 
a report, is no bar to his holding the 
trial on an order of the District Magi.s- 
Irale. (1900) 4 Cal WN 604 (605) (DB). 

, IR. iDvesllgfltloD. — (1) Tlie investiga- 
tUMi bv the police under this .section does 
not umouht to an inquiry within the 
meaning of the Code. AIR 1942 B(nn 42 
t43) * 49 Cri LJ 302 (DU). 

'*lnvc8ligatlon by police.’* — (1) It 

•• sclvisabte for Magistrates lo m:ik«r 


indisrriniinule use of pnhee jigcncy f<>r 
the rnnpo.se of :isc(*rliij3>ing mnltcrs its lo 
svliich Ihc'V are l)outid lo I'orni thcii own 
npiiiion, AIK 1933 .Situ] 33U f3l0i - .3.5 

Cri LJ 21 iDMi. 

(2) A .Magislrale is not willioul inns- 
diction In «u<li'r a pt>lice investigation 
uiuh'i' this s(‘<-liotj into a nrui-cogiiiznl>le 
case. AIK ItJ.V) i'C 26 (27i - 77 IiuJ App 
'62 -• 11.K (19.50) K.iin 476 = 51 Cri LJ 

611 (ItMi.-,) I I.K 6.51 |652i (.Mvs). 

(.■J) .Magistrate cannot piaaeed under 
Chapter \1\’ alti-r luling under Chapter 
WI. .MK Ih.Vt .\ssain I i 8 . 9) *= ILR 
119.52) 4 .Sssam 1.58 -- 1953 Cri LJ 108 
IDB) ** AIR 1919 Cal 197 (199) - .50 

Cri LJ .368 ** (1949) .53 Cal \V.\ 6.53 
16611 (DBi air 1928 Cal 24 (25) = 

28 Cri L.I 5T7 (UBi .MR 1928 Pal .359 
'361 I 29 c-i [,.j 

[.See als.) .AIK 19.51 SC 207 (210) •- 

1931 SCR .312 r 32 Cri LJ 775.] 

(4 1 Wiit Ji a r ornplainl' is referred 
muler this .serdion )>v Ihe .Ai.igistrale for 
iiivesligaiiotu tlic police »U'e<l do no in<n-c 
tljan make a report. .AIR 1931 .Mad 770 
(770) 32 Cri I.J 690. 

(.5) .\faking a repf)!'! to the M.igi.strale 
flo<‘.s not <lebi*r t)ie poli<M‘ from »*\errising 
their »ir(liijurv powoss ot arre.st an<l in- 
'. i-stigalion anil t ronj .sending up llie ac. 

« Used lor trial inuler a i liarge-slua-l. .AIR 
19.53 .'ssain 1 (6. 7i -- ILR (19.52) 4 
.\s.s;nn 4.58 = 19.53 Cri L.I 168 (DB) •* 
AIR 1931 Mad 770 (770) = 12 Cri L.I 
690 '* AIR 1932 I.ah .579 (580) = 33 Cri 
LJ 737 iDB) .MR 1923 Put .547 (54K. 
.549» = 24 Cri LJ 375 (DB) (187«( 

2 Cal LR 374 (376) (DB). 

[But sec AIR 1929 Bom 72 (73. 74) = 

.30 Cri L.I 781 (DB) *■* AIR 1938 .Sind 

M3 rll 6 ) « 39 Cri L.I 681 (FB) (AIR 
1933 Sind 1.36 == ,34 Cri LJ 763. Over¬ 
ruled; AIR 1934 Sind 20 « 35 Cri LJ 

891 is no longer good law after this Full 
Kcn> || deci.sion.i] 

(Ol Even in lognizable caves, the com¬ 

plainant going lo Die .Magistrate direct 
vlmuid not be sent to llie police except 
tor .spei-ial icasons. .MR 1952 \'indh Pra 

49 (.51) = 19.52 Cri LJ 1190. 

(7) Accused Innisell police olTiccr ■— 

.Magistrate .should not <-all for report 

from him. (l 8 N 6 t 14 Cal 141 (146) (DB) 

• AIR 1920 Pal 6,55 (0.56) = 21 Cri LJ 
f52I (DR). 

( 8 ) .Accused himself police olTii’er — 

.Magisiralc should not call for report 

from superior or oHier police olTicor. AIR 
1920 Ml 77 (78) = 21 Cri LJ 34.3 •• AIR 

1920 All 91 (92) = 21 Cri LJ 649 •• AIR 

1920 .AM 125 (125) = 21 Cri LJ 416 •• 
air 1928 Lah 88 (89) » 29 Cri LJ 9.58 
•* AIR 1919 Oudh . 39.5 (39.5) =- 20 Cri 

LJ 728. 

(9) Where accused is police fjfTirer. 

.Magi.stratc Inmsell should hold cnciuiry 
or direct local enquirv hv a .subordinale 
Magisir.nic. (1897) 20 Mad .387 (.388) 
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(DB) •* AIR 1919 Pat 495 (495) = 20 

Cri LJ 896 |DB) •• 1968 Cri LJ 1246 
(1251) = 33 Cut LT 1172 » ILR (1967) 
Cut 805. 

(lU) Compiaints against policc-ofTicers 
should be handled with the greatest care. 
In such cases the complainant should be 
given every facility to prove his allega¬ 
tions. AIR 1926 Mad 288 (288) 27 

Cri L Jour 107. 

(11) Representation to I. G. P, and 
D. C. against a Police S. I. — Latter 
submitting his report on the representa¬ 
tions to D. S. P. — Representations held 
did not amount to complaint nor the 
report was one under Section 202 but 
was of an administrative nature. AIR 
1951 Punj 135 (136) = ILR (1951) Punj 
272 = 52 Cri LJ 1511 (DB). 

(12) It is not desirable (hat a com¬ 
plaint against a person who is alleged to 
have acted in collusion with the polirr 
should be handed over to (he police for 
investigation. AIR 1933 Sind 339 .(340) 
<= 35 Cri L Jour 24 (DB). 

(13) It is not illegal to send a com¬ 
plaint, in which the bona tides of the 
police are impugned, for inquiry or 
investigation bv a police-oITicer. AIR 
1940 Lah 208 (209) » 41 Cri L Jour 618. 

(14) The report called for under this 
section should form part of the record 
and as such a copy thereof can be given 
to the accused. AIR 1942 Rang 51 (51) 
*• (1887) 14 Cal 141 (144) (DB) •• AIR 
1931 Mad 429 (429) = 32 Cri L Jour 689. 

(15j The report should be submitted 
to the same Magistrate who had ordered 
the investigation and not to another 
Magistrate. AIR 1918 Lah 123 (124) 

19 Cri L Jour 436. 

(J6) \ report called for under this sec¬ 
tion is absolutely privileged. AIR 1937 
All 90 (94, 96) (DB). 

(17) Complaint under Section 420. 
Penal Code, Died before Magistrate — 
Sub-In;pector directed to investigate 
Pending investigation complainant filing 
protest petition ^ Petition treated as 
fresh complaint and complainant examin¬ 
ed — Complainant filing another petition 
complaining that investigating officer had 
not examined any witness — Magistrate 
taking cognizance of case under Sec. 420, 
I. P. C. against accused and ordering 
withdrawal of investigation bv police — 
Held, that in peculiar circumstances of 
case police investigation should be allow¬ 
ed to continue and order summoning ac¬ 
cused be quashed. AIR 1956 Pat 528 
(530) => 1956 Cri L Jour 1425 (DB). 

(is) Where a Magistrate directs police 
inquiry under this section Ihe police are 
bound to make report and they can also 
take separate action under Section 145, 
if they like. AIR 1959 Manipur 30 (30) 
= 1959 Cri L Jour 742. 

17. ‘*SiMh other peraoii.** — (I) A mas¬ 
ter is not a ‘fit person* lo be directed to 


investigate and make a report in a case 
of complaint against hU servant. AIK 
1951 Cal 733 (734) = 16 Cri LJ 320 (DB) 
(1905) 10 Cal WN xxxxviil (xxxlx) 
(DB). 

(2) It is illegal for a Magistrate to call 
upon the accused himself to make a re¬ 
port and act upon it. (1887) 14 Cal 141 
(146) (DB) •• 1898 Rat 954 (954, 955) 

(DB) •• ('99) 3 Cal WN 17 (18) (DB) *• 
AIR 1920 Pat 655 (656) = 21 Cri LJ 621 
(DB). ' 

tSee also AIR 1940 Pat 97 (100) = 47 
Cri LJ 349.] 

[But see (1906) 3 Cri LJ 327 (328) == 
28 All 421.] 

18. Examioalion of the eomplal**ant — 
Proviso, — (1) The intention m enacting 
this proviso is that the Magistrate should 
thoroughly understand the case before he 
decides to postpone the issue of process 
and ernbarks upon the unusual procedure 
of getting the matter investigated by some 
other agency. AIR 1942 Pesh 61 (62) = 
43 Cri LJ 803. 

(2) A complaint cannot be sent for in¬ 

quiry or investigation unless the com¬ 
plainant has been examined on oath. 
AIR 1942 Pesh 61 (62) = 43 Cri LJ 
803 •• AIR 1955 Mad 129 (135) = 1955 
Cri L Jour 514 •• AIR 1948 Mad 424 
(425) = ILR (1949) Mad 130 = 49 Cri 
L Jour 554 •• AIR 1924 All 664 (064) 
- 26 Cri L Jour 176 •• (1887) 12 Bom 
161 (163) (DB) •• (1901) 28 Cal 652 

(661) (FB) •• (1902) 29 Cal 410 (413) 

(DB) *• AIR 1929 Pat 473 (475) = 30 
Cri L Jour 1056 (FB) •*' AIR 1962 All 
456 (458. 459. 460) = 1962 (2) Cri LJ 

454. 

(3) A complainant, who was not exa¬ 

mined. cannot be prosecuted with 
rcgaid lo his complaint, dismissed on a 
report. (1911) 12 Cri L Jour 539 (541) 
= 1912 Pun Re (Cr) No. 2 •• 27 Cal 
921 (924) (DB) •• (1903) 30 Cal 923 

(925, 926) (DB) •• (1900) 4 Cal WN 305 
(306) (DB) •• AIR 1935 All 746 (745) = 
36 Cri LJ 860. 

[But see AIR 1934 Pat 156 (157) ^ 
35 Cri L Jour 1309.] 

(4) A complaint cannot be dismissed 
under Section 203 merely on the basis uf 
report without examining the complain¬ 
ant on oath. AIR 1942 Pesh 61 (62) = 
43 Cri L Jour 803 ♦* AIR 1969 Orissa 
149 (152) « 1969 Cri LJ 926. 

(5) The Magistrate can take cogniz¬ 
ance of an offence on the basis of a 
report by a police-officer submitted imder 
this section and in such a case, cogniz¬ 
ance will be taken under Clause (b) and 
not Clause (c) of Section 190. AIR 1943 
Oudh 226 (227) = 44 Cri L Jour 492. 

(6) A Magistrate to whom a complaint 

is made may simply refer the complaint 
to the police tor investigation under 
Chapter XIV. (1949) 53 Cal WN 653 

(661) AIR 1956 Cal 76 (77) = 1956 
Cri L Jour 505 (2) (DB) •• AIR 1957 
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Section 202 — Note 18 (conid.) 

Andh Pift 864 (865) •• AIK 1953 Assam 

1 (7) = ILR (1952) 4 Assnm 45R = 

1953 Cri LJ 168 (DB) *• AIR 1950 
Cal 99 (100) = 51 Cri L Jour 457 (DB). 

rSec also AIR 1951 SC 207 (210) 

1051 SCR 312 ^ 52 Cri L Jour 775.i 

(7) If the complainant is alreadv exn. 
mined ttiider Section 200. his second 
examinalion is not necessary before 
fresh ontiuiry is ordered on bis naraii 
petition. AIR 1067 Cal 114 (1161 -- 1967 
Cri LJ 333. 

(8) A Presidency Mayislrale <an lolallv 
dispen.se with t]u‘ examination of Ibc 
complainant before directing an imiuirv 
or investigation under this section. .MR 
1948 iMad 424 (424) « ILH (1949) Ma<l 
130 = 49 Cri L Jour 554. 

(9) The non-(;omt)liance with the 
requirements of subsection (1) of Ihi.s 
.section before directing an inye.sligatio:i 
by the police tloes not deprive the Presi¬ 
dency Magistrate of !ns jurisdiction to 
try the accused. AIR 1950 PC 26 (27) =* 
77 Ind App 62 » ILR (I960) Bora 470 
= 61 Cri L Jour 044. 

(10) Wlierc the Magistiatc directs tlie 

complaint to tlic police for investigation 

under Section 156 (3) and the police 

finds the case to be false and reports 
Hccoi’dingly, the Magistrate h.as nothing 
further to do in the chain of that pro¬ 
ceeding and he cannot thereafter enter¬ 
tain naraji petition filed bv the complain¬ 
ant. AIK 1956 Cal 76 (78) = 1956 Cri 
L Jour 505 (2) (DB). 

(11) Report of the Magi.stralc who 

examines the complainant of a cogniz¬ 
able offence and directs the police to 
investigate and report, falls under Sec¬ 

tions 202 and 203 and not under S. ISG 

(3) and hence the procedure to be 
followed for its Irial would be governe<l 
bv Section 252. AIR 1969 Mys 184 (185) 
= 1969 Cri LJ 7.54 ** AIR 1904 SC 1641 
= 1964 (2) Cri LJ 468 ** 1969 Cri LJ 
14.58 (1459) = 1969 Mad LW (Cri) 86 
•* (1966) 7 Law Rep 738 (741) =» (19661 

2 Mys LJ 89 •• AIR 1964 Pat 538 (.540) 

= 1964 (2) Cri LJ 707 (19631 65 Pun 

LR 667 (672). 

[Sec however .AIR 1966 Pat 473 (477) 
= 1967 Cri LJ 11! (DB).l 

(12) Nun-cxaminalion of the niunsif 
compluiiiing of forgery and want of en- 
<iuirv under this section is a mere ir- 
reguTarily not affecting the trial. AIR 
1908 Put 88 (90) = 1968 Cri LJ 362 •• 
AIR 1967 Puni 244 (250) = 1967 Cri LJ 
909. 

19. Powers of Ibe Inquiring or InvesU- 
gallng officer. — (1) A Magistrate inquir¬ 
ing into a cose can exercise all the 
powers of a Magistrate, including the 
power of taking evidence of witnesses on 
oath. AIR 1930 All 259 (259. 360) 

31 Cri L Jour 998. 

(2)< The provisinn.s of Ihi.s .sociioii e.*tn 
he Juvokvd hv .the Sperjr.I Judge lor rul¬ 


ing a defect or illegality of investigation. 
AIR 1962 Bom 205 (213) =-- 1963 (2) 

Cri LJ 326 (DB). 

(3) A police officer making an investi¬ 
gation under this section has all the 
powers conferred on him under Chap¬ 
ter XIV. (1907) 5 Cri L Jour 83 (84) 

33 Cal 1282 (DB), 

(4) ‘Any other person' directed to make 
an investigation ha.*; all the powers of 
an otficer-in-charge c»f the police station 
except the power of arrest without 
warrant. .AIR 19‘28 Bom 290 (291) = 29 
Cri L Jour 975 (DB). 

(5) 'riie power to arre.st without 
warrant remains wjth the Magistrate and 
a police-ollicer. AIR 1932 Pal 72 (78) = 
33 r.rl L Jour 349. 

(6) Expression of opinion by Investiga¬ 
ting Officer ' in the report submitted by 
Jiim under this .section does not amount 
to contempt. AIR 1961 Mys 12 (18) = 
1961 (1) Cri LJ 111 (DB). 

(7) If the police report regarding the 
private complaint of a cognizable offence 
.shows that (he complaint is true, the 
Mitgistrnic can direct the police to sub¬ 
mit charge-sheet. ILR (1959) 9 Raj 671 
(673). 

20. Revision. — (1) When a Magis¬ 
trate docs nol act as he should under 
this .section, the aggrieved party is en- 
titlc<l to jipplv in revision. AIR 1938 
Mad 879 (879) * 39 Cri LJ 984. 

(2) If any irregulnrily in procedure 
under this section ha.s not resulted in 
miscarriage of Justice, the High Court 
will not make aiiv order in revision. 
AIH 1918 Pat 3.50 (3,51) = 19 Cri L Jour 
263. 

(3) The High Court will nol interfere 
in Revision to quash the proceedings at 
the inilial stage where on the material 
then before the Court a prima facie 
case is made out against the petitioner. 
AIK 1968 Bom 39 (43l ^ 1968 Cri LJ 
27. 

(4) Instances of irregularities where 
ilic High Court will not interfere unless 
there is a failure of justice — 

(a) The omission of the Magistrate to 

record reasons for postponing issue 
of process. AIR 1917 All 91 (92) 
« 18 Cri L Jour 765 *• AIR 1931 
Bom 524 (525) = 33 Cri L Jour 

72 (DB) •• AIR 1929 Cal 176 (177) 
= 30 Cri L Jour 705 (DB) •* 

(1902) 25 Mad 546 (548) (DB) «• 
AIR 1931 Sind 113 (113. 114) » 32 
Cri L Jour 926 (DB). 

(b) Requiring the accused ' to attend 

nt the inquiry or his examination 
thereat, and allowing . of cross- 
examination and arguments inter 

partes. AIR 1941 Pat 419 (420. 

421) » 42 Cri L Jour 332 ** AIR 
1928 Lah 97 (97) » 29 Cri L Jour 
39 *• AIR 1931 Pat 302 (,303. 304) 

« .32 Cri L Jour 102.3 *• AIR 1926 
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203. Dismissal of complaint.—The Magistrate before whom a complaint is 
made or to whom it has been transferred, may dismiss the complaint, if, * [after 
considering the statement on oath (if any) of the complainant t[and the witnesses] 
and the result of l[the investigation] or inquiry ^[(if any)] under section 202], there 
is in his judgment no sufficient ground for proceeding. In such cases* he shall 
briefly record his reasons for so doing. 

[1882—S. 203; 1872—S. 147, para. 1; 1861—Ss. 67, 180.] 

[°] Substilutid for the words "afler e.Naniining the complainant and considering the 
result of Die investigation (if any) made under S. 202” by the Code of Criminal 
Procedtire (Amendment) Act (W’lII of 192-3), S. 55. 

If] Inserted by the Code of Criminal Procedure (.\mcndment) Act, 1955 (.\XVI of 
1955), 8. 27 (1-1.1936). 

[IJ Substituted for the word.*: "any investigation" b>- the Code of Criminal Procedure 
(Amendment) Act (II of 192(0, S. 5. 

[^] The words and brackets, “(if any)” were inserted, ibid. 


.Mad 

1.30 

1910 


Section 202 — Note 20 (contd.) 

SimI 188 (189) ^ 27. tlri I. Jour 

494 (DB). 

(t) Omission to examine Ihc complain- 
aiil under Die proviso. AJR I9.^):i 

Orissa 83 (84) = 1903 Cri L Jour 
t):».') .MU 1945 Oudh 102 (103) = 
46 Cri h Jour .787 ** AIR 1935 

All 883 (884» = 30 Cri L Jour 1035 

** AIR 1914 Sind 159 (1.59) -- 15 

Cri I. Jour ()0'J air 19‘J9 Pul 

473 (4<.>. 470) 3() (ha 1. Jour 

lO'iO (I'Rj. 

iRul see AIR 1912 Pc.sli 01 (02) =, 43 
Cri L Juiir 89.3 AIR 1948 

421 i-;2t»i - II.R (1919) Mad 

49 Cii I. J<uir 5.54 AIR 

Pat .319 (32U) !■= 20 Cii L 

413.] 

(d) .Mere inadc<|uac\ of the inquiry; 

the High Chnirl will not interfere 

Nvilh Die dclail.s of ;ui iiuiuii'v or 
invcsliRalion. AIR 1930 Pal 30 
(32) =■ 30 Cri L Jour .554. 

(e) W'liero the Magistrate has exercis¬ 
ed his diserelion under this sec¬ 

tion to postpone tin* i.ssue i)f pro¬ 
cess. .\1R 1923 Lah (163 (604) 

20 (hi L .lour 107. 

(f) ^\■herc the Magistrate does not 
record the slalcntenis nf witnos.s* 
es examined hefoie him. hut relics 
on (he statemonls ina<l<* before llie 
polii-e. AIR 192.5 Pal ,584 (.5811 ^ 
2(i (hi L .lour 1310. 

(5) \yin*ie the inquirv is made (he 
police in a peiluiK-li>i v manner., and the 
reporl is considered bv (be (Magistrate 
also ill a perfuiiclorv manner, the High 
Cciurt will mierlero. .\IR 1918 P.il 
(35lj 19 Cri L Jour 203. 

(0) The Magisirale not being siilisfied 
with the truth of the cimipl.iinl diree! 
ing enqulrv but on getting the enquirv 
report whieli negalived Ihe truth of pr<*- 
seeulion story. issuing proces.s. Sueh 
action is irregular and \Vf»uld be quashed 
In revision. ^1968) 34 Cul I.T 411 (415). 


f7>The High Court would not mler* 
(ere in revision where during ehejutry of 
a eoinplainl under this section, the 
.Magi.slralc relied on documents produced 
hv the accused and dismissed the com- 
plaint specially when there was enough 
ol other material to show that no olTencc 
WHS committed. 1968 Cr‘ LJ 264 (265) 
(Mvs). 

(8) If the inquiry has taken the shape 
of a re.gular (rial and the report of the 
iiUiuiring tifficcr sliow.s that he has 
taken upon iiimseU Die luncUon of a 
trying Magistrate and has written a judg¬ 
ment ol acquittal, the High Court will 
I)c iuslllled in inlcr(i*ring with such order 
t.f di.smissal. AIR 1961 Pal 120 (124, 125, 
126) I960 RLJH 614 ^ 1961 (1) Cr 

I.J 417 AIR 1967 Pal 122 (124) = 

1906 RLJR 992 = 1967 Cri LJ 508. 

SECTION 203 — SYNOPSIS 

1. Scope. 

1.4. Taking cogniz<iiice. 

2. *'May disnils.s Ihe eomplalDl.” 

3. Magistrate.. 

4. Orders on eompiaint not to be delay¬ 

ed. 

5. "Siirrieieht ground for proceeding.*' 

6. Who eiin dismiss a eomplaink 

7. EReel of dismissal. 

8. Dismissal wilhoiil examining com¬ 

plainant and wHnc.sses. 

0. "And Ihe result of the investigation 
or inqiiirv (if anv) under Section 
202 ." 

10. "Shall record his rca.sons for so 
doing.” 

lOA. Second complaint. 

lOR. Revival of complaint. „ 

tl. riirllier ciKpiiry after dismtssal of 
complaint. 

t2. Revisiuii against order under S. 203. 

I. ScOpe. — (11 This section gives 

large powers to a Magi.sirnte to dismiss 
:i compbiint 'wllhoui issuing a process.?! 
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SmUod 208 Note 1 (contd.) 

(1887) 14 Cal 141 (144) (DB) •* (1871) 
6 Mad HCR (App) zv (zv) •* 1968 Cri LJ 
127 (129) (Pat) •• 1963 Ker LT 478 = 
1968 Ker LJ 397 (398) •• 1962 (2) Cr LJ 
446 (446) (Patna). 

(2) This section does not apply where 
process ‘has been issued*. 1891 ' Rat 644 
(545) (DB) ** (1897) 20 Mad 388 (388) 
CDB) •• AIR 1934 All 61 (52) « 35 Cri 
LJ 418. 

(3) This section does not apply where 
the proceeding is not one which is initiat* 
ed on a ‘complaint.* AIR 1951 Hyd 11 
(17) ILR (1951) Hyd 1 = 52 Cri LJ 
1333 (FB) *• AIR 1932 Cal 287 (287) « 
33 Cri LJ 406 (DB) ** AIR 1931 Lah 185 
(185) = 32 Cri LJ 21 *• (1902) 4 
Bom LR 609 (611) (DB) ** AIR 1939 
Oudh 15 (15) =» 40 Cri LJ 33. 

(4) The materials on which the Magis¬ 

trate is to act are ezpressly limited by 
the section to the statement on oath (if 
any) of the complainant, and the result of 
any investigation or inquiry under Sec¬ 
tion 202. AIR 1944 Nag 318 (320) = 46 
Cri LJ 195 •* AIR 1958 Bom 335 (341) 

« ILR (1958) Bom 1242 = 1958 Cri LJ 
1134 (DB) *• 1958-2 Aadh WR 695 (698) 
■« AIR 1932 Cal 697 (697) = 33 Cri LJ 
636 (DB) ** (1889) 13 Bom 600 (603) 

(DB) •* AIR 1962 SC 876 (890, 902) » 

1062 fl) Cri LJ 770 = (1964) 1 SCJ 455 
•• AIR 1969 Orissa 149 (152) * 1969 Ci 
LJ 926 «= 34 Cut LT 1237 •• ILR (1967) 
Cut 73 (81) •• AIR 1967 Orissa 62 (64) 

« 1967 Cri LJ 637 = 33 Cut LT 38. 

• 

(5) Magistrate should not consider any 

material not provided for in the section 
(n dismissing a complaint. (1907) 6 Cri 
LJ 85 (85. 86) (DB) (Bom) ** AIR 1958 
Mad 623 (526) = 1958 Cri LJ 1323 •* 
AIR 1924 Cal 813 (814) = 25 Cri LJ 941 
(DB) •• AIR 1933 Sind 395 (395) =« 35 
Cri LJ 222 (DB) •• AIR 1930 Rang 226 
(227) =* 31 Cri LJ 1064 *• (1913) 

22 Ind Cas 165 (166) = 15 Cri LJ 21 

(All) •• (1886) 9 All 85 (87) •• 27 Cal 

921 (924) (DB) ** AIR 1920 Pat 655 
(666) •= 21 Cri LJ 621 (DB) •• AIR 
1069 Orissa 149 (162) = 1969 Cr LJ 925 
■s 34 Cut LT 1237 •• AIR 1967 Pat 361 
(363) « 1967 Cri LJ 1562 •• ILR (1967) 
Cut 73 (81, 82) •* AIR 1966 Orissa 64 
(65) = 1966 Cri LJ 428 = 31 Cut LT 
1100. 

(6) Where the complainant has obtain¬ 
ed an order for the seizure of the oppo- 
rite party's books and for restraining him 
from operating on hto banking account, 
the opposite party can appear and ask 
(hat such order should be vacated. AIR 
SM2 Cal 697 (697, 698) » 33 Cri LJ 636 
(DBL 

(7) This section does not apply to 
eomplalnts under the Merchant Shipping 
Ml (21 of 1023), which cannot therefore 
^ djjDilssed under this section. AIR 1959 
OM 647 (647) » 85 Cri LJ 25 (DB), 

EVcd. 7,] 3 A. M. 80 


lA. Taking cognizance. — (1) As to 
when cognizance is taken of an offence 
depends on facts and circumstances of 
each case — Before it can be said that 
Magistrate has taken cognizance of of¬ 
fence under Section 190 fl) (a), he must 
not only have applied his mind to con¬ 
tents of complaint-petition but be must 
have done so for purposes of proceeding 
under Sections 200 to 204. AIR 1966 Pat 
473 (479) « 1967 Cri LJ 111 = ILR 46 
Pat 138 •• (1963) 2 Cr LJ 464 (2) (465) 

(2) Recording sworn statement of com¬ 
plainant amounts to taking cognizance of 
the offence. AIR 1967 Mys 243 (245. 246) 
= 1967 Cri LJ 1667 = (1967) 2 Mys LJ 
105. 

(3) Cognizable offence — Complaint 
examined on oath — Magistrate ordering 
police to investigate and report, there¬ 
after — Report falls under Sections 202 
and 203 and not under Section 156 (3). 
AIR 1969 Mys 184 (185) = 1969 Cr LJ 
64 = (1968) 2 Mys LJ 604. 

2. ‘‘A^y ^smiss the complaint." — (1) 
Where a complaint is made to a Magis¬ 
trate be has either to dismiss it undei 
this section or issue process under Sec- 
Uon 204. (1886) 13 Cal 334 (336) (DB) 
** AIR 1938 Sind 192 (192) = 39 Cri LJ 
966 *• AIR 1927 Mad 19 (20) = 28 Cri 
LJ 129 (DB) •• AIR 1930 Rang 226 (227) 
= 31 Cri LJ 1064 •• ILR (1967) Cut 73 
(81). 

(2) A dismissal of complaint can be 
made only under Section 203 and it 
would be inappropriate to dismiss the 
complaint even in part when the enquiry 
under Section 202 is pending. 1966-2 Mad 
LJ 518 == 1966 Mad LJ (Cri) 844. 

(3) The Magistrate cannot direct the 
police to submit a charge-sheet to some 
other Magistrate. AIR 1928 Cal 24 (25) = 
28 Cri LJ 577 (DB). 

(4) The Magistrate cannot submit the 
complaint to tl^e District Magistrate after 
disbelieving the complaint. (1902) 6 CaJ 
WN 843 (844) (DB). 

(5) The Magistrate c ann ot order the 
issue of a search warrant ^ter holding 
that no criminal case would He. (1936) 
164 Ind Cas 521 (621. 522) = 37 Cri LJ 
991 (DB) (Cal). 

(6) Where a Magistrate dismisses a 
complaint under this section there must 
be a specific order to that effect. (1969) 
12 Suth WR (Cr) 63 (64) = 3 Beng LR 
(App) 161 (DB) •• AIR 1928 Bom 290 
(291) = 29 Cri LJ 975 (DB). 

[See also ILR (1948) 1 CaJ 407 (408).] 

(7) The order dismissing a complaint 
must be a judicial order. AIR 1930 Sind 
208 (208) « 40 Cri LJ 807 •• AIR 1938 
Sind 192 (192) = 39 Cri LJ 966. 

(8) Under Section 203 the Magistrate 
has to give his opinion on the materia] 
to be considered but he is not bound to 
accept the result of the investigation or 
enquiry conducted under Section 202. 
(1066) 8 Orissa JD 101 -* 32 Gut LT 504 
(509). 
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(9) The following orders have been held 
to be dismissals of complaints under this 
section: 

ta] An order refusing to issue process 
on a complaint. (1902) 29 Cal 457 
(459) (DB) ♦* AIR 1948 All 46(46) 
= ILR (1947) AU 464 ** AIR 1923 
Cal 198 (199) = 24 Cri LJ 333 

(DB), 

[But see (1907) 11 Cal WN ccxviii 

(ccxxix) (DB) *• 27 Cal 658 (660) 

(DB).] 

(b) An endorsement on a complaint, 
“Enter as false —• No prosecution”, 
AIR 1918 Pat 270 (271) -= 19 Cri 
LJ 874 (DB). 

(g) An order staying proceedings 
against some accused while pro* 
cceding with the case against 
others. (1898) 2 Cal WN 290 (292) 
•* AIR 1955 Andhra 197 (199) « 
1955 Cri LJ 1288. 

(d) An order holding the complaint to 
be false and calling upon the com¬ 
plainant to show cause against his 
prosecution. AIR 1917 Pat 15 (16) 
= 18 Cri LJ 52 (DB), 

(e) Refusal by a Magistrate to grant 
leave under Section 199. AIR 1954 
Sau 155 (156) = 1955 Cri LJ 74 
(DB) ** AIR 1964 Bom 191 (193, 
194) = 1964 (2) Cri U 272 (2) « 
66 Bom LR 28. 

(10) The following orders have been 
held not to be dismissals of complaints 
under this section: 

(a) Where a charge is made to the 
police and is repeated in a com* 
plaint before the Magistrate and 
the Magistrate passes a depart¬ 
mental order to the police, “show 
as false” but no order is passed on 
the complaint itself. (1879) 4 Cal 
LR 413 (416) (DB) •• (1879) 4 Cal 
LR 534 (536, 537) (DB). 

fb) A direction to the police after a 
complaint was referred to them 
that the complaint may be struck 
off the police file. (1911) 12 Cri 
LJ 463 (464) (DB) (Mad). 

(c) An order expunging a charge from 
the list of reported offences. (1881) 
5 Bom 405 (407) (DB). 

(d) An endorsement on the com¬ 
plaint, “Notice is discharged.” AIR 
1928 Bom 290 (291) = 29 Cri LJ 
975 (DB). 

fe) A refusal to take cognizance of an 
offence for want of sanction (now 
complaint) under S. 195. (1901) 24 
Mad 337 (339) (DB). 

(0 An order withdrawing a process 
once issued. (1907) 6 Cri LJ 367 
(369) (DB) (Cal). 

(g) An order for the issue of summary 
“C”. AIR 1939 Sind 208 (208) = 
40 Cri LJ 807 •• AIR 1938 Sind 
192 (192) 39 Cri LJ 966. 


(11) When a complaint is taken chi 
file and dealt with there is no cmestkm 
of Section 203 coming into operation. An 
implied order of dismissal is imknown ta 
the Code. AIR 1959 Andh Pra 50 (60) 
1959 Cri LJ 26. 


(12) Magistrate should assess the evl> 
deuce at every stage when he has to pass 
an order though the nature of assess¬ 
ment should necessarily vary on accouiU 
of presence or absence of the accused 
and the complainant. He should take 
note only the material specifically men¬ 
tioned in the section to find out whether 
the case is a true one or not. 1966 MLJ 
(Cri) 477 »= (19661 1 Mad LJ 656 (667. 
558). 

(13) The stage when a complaint 
should be dismissed is before the trial 
begins on the complaint. 1959-2 An<^ 
WR 236 (237) •• AIR 1960 Andh Pra 
455 (455) » (1959) 2 Andh WR 236 » 
1960 Cr LJ 1184. 


(14) In a summons case the Court can 
either pass an order of dismiss^ under 
this section or of an acquitt^ under Sec¬ 
tion 245; it cannot pass an order of dis¬ 
charge. AIR 1958 Mad 197 (198) » 1958 
Cri LJ 528. 

(15) Where upon a complaint, process 
has been issued and witnesses examined, 
but upon the default of the complainant 
the complaint has been dismissed, the dis¬ 
missal is not under Section 203 but imder 
Section 259. AIR 1958 Mad 523 (526) - 
1958 Cri LJ 1323. 

(16) S umm ons case instituted on com- 
plaint ~ Case taken on file and process 
issued —* Dismissal of complaint subse¬ 
quently is contrary to law. 1963 Ker LT 
478 *= 1963 Ker LJ 397 (398). 

(17) When even before relying on 
documents product by accused. Magis¬ 
trate had come to conclusion on ample 
material that complaint or sworn state- 
ment of complainant disclosed no offence 
no interference was necessary with his 
order dismissing complaint 1968 Cr U 
264 (265) (Mys). 

(18) Complaint about non-cognizabls 
offence against persons not traceable —■ 
Magistrate could dismiss the complaint, 
if after investigation by police, no suck 
person who could be proceeded against 
could be found. AIR 1969 Gui 14 (18) •> 
1969 Cri LJ 63 = 9 Guj LR 925. 

(19) Magistrate dismissing private com¬ 
plaint after report of the police that the 
complaint was false without issuing pro¬ 
cess to the accused requested by the pe^ 
tioner — Order cannot be sustained. AIR 
1968 Mys 210 (210. 211) = 1968-1 Mys 
LJ 382 = 1968 Mad U (Cri) 294. 

S. Magistrate. — (1) The Code does not 
apply to proceedings before VMage 
Magistrate and a dismissal by a VUlagt 
Magistrate of such a proceeding is not 
dismissal of a complaint under this sec¬ 
tion. AIR 1927 Mad 695 (696) «> 28 €li 
LJ 507. 
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4i Orders on complaint not to be delay¬ 
ed. (1) There is noting in the Code 
lo show that the Ma^^trate must, 'at 
once,' consider the complaint AIR 1917 
Pat 141 (142) = 19 Cri LJ 278. 

(2) A Ma^trate must pass orders as 
expeditiously as possible. AIR 1950 East 
Punj 867 (868) *« AIR 1917 All 95 (95) 
« 18 Cri LJ 271, 

tS) Counter complaints — Disposal of 
one may be postponed pending disposal 
of other. AIR 1922 Pat 618 (618) « 24 
Cri LJ 120. 


A. Sufficient ground lor proceeding*** 

— (1) Where the facts alleged in the 
complaint constitute an offence and there 
are no circumstances apparent in the 
examination of the complainant justifying 
the^ Court in concluding that the com¬ 
plaint is false, there would be a Iprima 
facie' case for proceeding. (1908) 8 Cri 
LJ 342 (343) = 11 Oudh Cas 261 ** 
(1913) 21 Ind Cas 171 (171, 172) = 14 

Cri LJ 57 (DB) (Cal) *• AIR 1916 Mad 
713 (713) « 16 Cri LJ 794. 

(2) The judgment which the Magistrate 
has to form under Section 203 is whe* 
ther or not there is sufficient ground for 
proceeding. He must apply his mind to 
materials on which he has to form bis 
judgment only on judicial consideration 
AIR 1960 SC 1113 (1117) ~ 1060 Cri LJ 
1499 = (1961) 1 SCR 1 »• AIR 1967 
Orissa 62 (64) = 1967 Cri LJ 637 = 33 
Cut LT 38 »« AIR 1966 Orissa 64 (66) = 
1966 Cri LJ 428 * 31 Cut LT 1100. 

(8) Where the allegations contained In 
the complaint and in the complainant's 
oral statement disclose no criminal of* 
fence there can be no siifficient ground 
for proceeding. AIR 1937 Mad 480 (481)» 
38 Cri LJ 681 *• (1887) 14 Cal 141 (146) 
(DB) AIR 1928 Lab 945 (946) » 30 
Cri LJ 162 *« AIR 1933 Rang 297 (298) 
n 35 Cri LJ 52 »« AIR 1944 Nag 318 
(320) *= 46 Cri LJ 195 •• 1963 (2) Cri 

U 100 (101) (Manipur). 

(4) A Magistrate can dismiss a com¬ 
plaint if he considers with reason that 
the most serious allegations of ^ave of¬ 
fences are falsely interlarded with com¬ 
plaints of a lesser kind. AIR 1944 Nag 
S18 (319) « 46 Cri LJ 196 •• 1966 (1) 
Mad U 656 [557) » 1966 Mad LW (Gr) 
72. 

(6) A complaint should not be dis- 
mlued merely because there has been 
unexplained delay In filing it. AIR 1950 
East PonJ 18 (19) » 61 Cri LJ 344. 

(6) Delay by itself Is no ground for 
Qtrowing xnA a complaint when there Is 
plausible explanation for the same. 1965 
AU WH (HC) 352 » 1966 All Cr R 213 
(216) — AIR 1967 Gal 203 (204) » 1964 
Gal.LJ 11 (14). 


(7) Unreasonable delay in filing a 
Qonplalnt under Section 211« Penal Code 
a rafnclently good reason for refusing 


lo proceed with the complaint. AIR 1035 
Rang 486 (487) « 7 Cri LJ 243. 

(8) Where the complaint shows only a 
‘civil dispute' as to title or as to other 
civil claims, a Magistrate ought not to 
deal with them but should dismiss the 
complaint, AIR 1952 Pat 200 (201} = 

1952 Cri LJ 624 •• AIR 1959 Mys 119 
(120) = ILR (1968) Mys 354 = 1959 Cri 
LJ 620 ** AIR 1952 Pat 164 (155) = 

1952 Cri LJ 473 ** AIR 1950 Assam 202 
(207) (DB) AIR 1935 All 883 (884) = 
36 Cri LJ 1035 •• AIR 1918 Bom 186 
(187) « 19 Cri LJ 597 (DB) *• ILR 
(1962) Cut 830 (834) »« 1960 Mad WN 
618 (619, 620). 

[See AIR 1956 SO 575 (5821 = 1056 

SCR 483 => 1056 Cri U 1116.] 

[See also AIR 1956 Tripura 36 (39) = 
1956 Cri LJ 1636J 


(9) The Magistrate should thoroughly 

exan^e the complainant to see if any 
criminal offence is made out. AIR 1920 
All 274 (275) 42 Cri LJ 84 •• AIR 

1921 Pat 85 (87) » 21 Crf LJ 619. 

(10) If the allegations disclose a crimi¬ 

nal offence, the complaint ought not to 
be dismissed even if a civil remedy is 
obtainable. AIR 1953 Mad 184 (184) = 
1953 Cri LJ 433 AIR 1952 Ajmer 68 
(69) 1953 Cri LJ 149 *• AIR 1950 

East Pimj 18 (19) » 51 Cri LJ 344 •* 
AIR 1942 Mad 124 (124) m 1932 (l) Cri 
LJ 649 (650) (Ker>. 


(11) Where the Ma^trate neither took 
any evidence nor directed any preli¬ 
minary inquiry into the matter by the 
police and merely after Issuing notice to 
the parties dismissed the complaint hold¬ 
ing that it was purely a civil matter it 
was held that this finding of the Magis¬ 
trate necessarily involved that no offence 
appeared to have been committed by the 
accused, but in the absence of any evi¬ 
dence or inquiry there could be no basis 
for the conclusion that there was no 
crime involved. AIR 1956 Bom 261 (261. 
262) = I960 Cri U 602 (2). 

(12) A Magistrate cannot disouss a 
case off-hand unless a prima facie case of 
any kind is not made out. AIR 1923 Lah 
663 (664) - 20 Cri LJ 167 •• AIR 1924 
Pat 379 (380) « 24 Cri U 310. 

(13) Complaint about non-cognizable 
offence against persons not traceable — 
Magistrate bound to cause enquiry by 
Police before dismissing the complaint. 
AIR 1969 Guj 14 (18) » 1969 Cri LJ 63 
« 0 Gu] LR 026. 


(14) Where a prima facie case Is made 
out. the following are not sufficient 
grounds on which a complaint f-an be 
dismissed] 


(a) The fact that besides the com- 
plainant other persons could com¬ 
plain against an accused. AIR 1927 

_ AU 69 (70) « 27 Cri U 1104. 

(b) The fact that a libellous publics- 
Son complained of Is a mere re* 
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publication. (1888) 12 Bom 167 

(168) (DB). 

fc) The withdrawal of the complaint 
by the complainant in a warrant 
case which is non-compoundable 
(1889) 13 Bom 600 (603) (DB). 

Cd) The absence of a personal injury 
*9 complainant and the com' 
plainant being a mere tool of 
pother person. (1889) 13 Bom 690 
(598) (FB). 

le) The fact that the complainant had 
no personal knowledge of the facts 
of the complaint. 1893 Rat 669 
(069) (DB). 

(f) The fact that there is no possibility 
conviction. AIR 1926 Cal 795 
(796, 797) = 27 Cri LJ 788 (DB 
*• (1902) 29 Cal 410 (411, 412 

(DB) *• air 1919 Cal 78 (79) « 
20 Cri LJ 175 (DB). 

(e) The fear that the entertainment of 
toe complaint would encourage 
hundreds of such complainants and 
would stir up old religious feelings 
of animosity between communities, 
1891 Rat 562 (662. 563) (DB). 

fh) Reasons arising out of the Magis. 
trate s own personal Imowledge of 
the affair, or conjecture, or. out of 
knowledge acquired prior to the 
making of the complaint. (1907) 6 
Cri LJ 85 (85, 86) (DB) (Bom). 

0) The fact that the result of the pro¬ 
ceeding would be imdesirable or 
the motive or conduct of the com¬ 
plainant is discreditable or malici¬ 
ous. AIR 1916 Mad 303 (304) = 14 
Cri LJ 633 (634) •• (1889) 13 Bom 
600 (604) (DB) AIR 1926 Sind 
194 (198) = 27 Cri LJ 711 ** 1891 
Rat 549 (550) (DB) •* (1889) 13 

Bom 590 (598) (FB) •* AIR 1934 
Nag 135 (136) = 35 Cri LJ 1216. 

0) The fact that the previous com¬ 
plaint has been dismissed under 
Section 259. AIR 1914 Sind 44 (44) 

= 16 Cri LJ 174. ^ ^ 

(k) The^ fact that there was some pos« 
sibility that the accused might 
have some defence to the com¬ 
plaint if true. AIR 1940 Pat 179 
(180) = 41 Cri LJ 504. 

(l) Pendency of civil suit is no ground 

for dismissal of a criminal com¬ 
plaint. 1963 (2) Cri U 216 (216) 

= 1963 Ker U 210. 

(m) Fact that there was police challan 
against the accused could not be 
held to be sufficient for not pro¬ 
ceeding with earlier complaint in 
view of provisions of Section 190 
Cl). AIR 1960 Bom 116 (117) » 
1959 Nag LJ 515 « 1960 Cri LJ 
326. 

fl6) A complainant has a right to an 
adjudication on the point whether there 
is a sufficient ground for proceeding be¬ 


fore his complaint b dismissed. AIR 1961 
Pat 449 (449, 450) *• 27 Cal 126 (130 

131MDB) *^AIR 1916 Mad 303 (303)- 

(18) The decision whether there b 
5 Uuici6iit groimd^ for dismissing & com* 
plaint must be reached by the exercise of 
mscrehon based on judicial considera- 
tions. AIR 1944 Nag 318 (320) = 46 Cri 
W 195 •• AIR 1916 Mad 303 (303) « 14 
9" 633 (634) AIR 1926 Cal 796 

(797) = 27 Cri LJ 788 (DB) •* AIR 1939 
Smd 208 (208) = 40 Cri LJ 807. 

(17) A Magistrate should not dismiss a 
complamt against a poUce-officer merely 
because the Magistrate thinks that it will 
he m the interests of the ' parties con- 
cen^d to take the matter Quietly and not 

t>»ttemess that already exists. 
air 1950 East Punj 367 (368). 

(18) Where a Magistrate has after 
due consideration of the complainant's 
statement and the investigation report 
o^missed a complamt in respect of an 
offence under Section 302, Penal Code, 
as against some of the accused, the com- 
plamant who is a private person would 

insist upon an inquiry 

tSee also 1958-2 Andh WR 695 (698) .3 

(19) It is only in very rare cases that a 
Court will be justified in throwing out a 
complamt without giving an opportunity 
to Ihe complainant to substantiate his al- 
legatio^;- but in certain cases it becomes 
the duty of the Court to protect the ac¬ 
cused from unnecessary harassment and 
worry, and prevent an abuse of the pro- 

air 1939 All 602 (605) 
“-40 Cri LJ 917 »* AIR 1953 Cal 689 
(689) = 1953 Cri LJ 1692, 

(20) In order to satisfy himself that 
there is sufficient ground for proceeding 
the Magistrate is entitled to consider the 
evidence taken by him or recorded in an 
enqrmry under Section 202, on statements 
made m an investigation under that seo 

He is not en* 
tiUed to rely upon any material besides 

1963 SC 1430 (1434, 1435) « 
(1964) 1 SCR 639 - (1963) (2) Cri U 

0<r7a 

(21) The accused has no right to be 
he^d at the stage when the complaint Is 
imder consideration. AIR 1949 Pat 36 

12?^ ^ •• air 1967 Patna 

?SL Cri LJ 1562 AIH 

1966 Onssa 64 (66) *= 1966 Cri LJ 423 
« 31 Cut LT 1100. 

(22) Magistrate has power to accept 
plea of self'-defence supported by report 
of inquiry officer and statement of wit¬ 
nesses and to dismiss complaint without 
issue of process. AIR 1960 SC 1118 (111& 
me) » 1960 Cri LJ 1499. (AIR 

Bom 335, Reversed.). 

(23) Where the Magistrate has ordered 
sm enquiry under Section 202 by another 
Magistrate, he cannot consider afafemAnfi 
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recorded during investigation by police 
or evidence adduced before him during 
enqruiry arising out of another complaint. 
If complaint is dismissed on basis of 
such extraneous matter, proceedings 
would be vitiated. AIR 1963 SC 1430 
{}4J4, 1436) = 1963 (2) Cr| U 397 = 
(1064) 1 SCR 639. 

Who can dismiss a complaint. _ 

(1) Under this section a complaint may 
be dismissed by the Magistrate to whom 

transferred. AIR 1936 Sind 

111 ^147) = 37 Cri LJ 1086 (DB) •• 
AIR 1926 Cal 470 (477) = 27 Cri LJ 

??? 1 <3) = 1965 

ll) Cn LJ 58 = 1964 BLJR 747 (FB). 

(2) Magistrate taking cognizance of an 

offence on a complaint, or receiving the 
complaint when it is filed can pass an 
order under Section 203 or Section 204 
m respect of that case, and his successor- 
m-office, either temporary or permanent, 

can also pass an order under those sec- 

^ ^3) = 1964 BLJR 

747 *= 1965 (1) Cr LJ 58 (FB). 

(3) The Magistrate to whom a com- 
plamt is sent for transfer can dismiss a 
complaint under this section. AIR 1924 
All 666 (666) = 25 Cri LJ 555. 

(4) When one Magistrate has examined 

witnesses under Section 202 and believed 
them, and thereupon transfers the case 
to another Magistrate, the latter has no 
power to examine the same witnesses 
again and proceed to dismiss the com- 
? section. AIR 1937 Oudh 

(5) \^ere a complaint is dismissed 
under this section and further inquirv is 
ordered under Section 436, the Magis¬ 
trate before whom the complaint comes 
for such further inquirv can again dis- 

section. AIR 1938 Mad 
“ 39 Cri LJ 281 ** AIR 1936 
Smd 146 (147) = 37 Cri LJ 1086 (DB). 

(6) Even if the enquiry under S 202 
IS to be conducted by' the Executive 
Magistrate he cannot finally dispose of 

case under Section 203 or Section 
^4 but has to submit his report to the 
Magistrate who took cognizance and who 
Mone IS competent to issue process or 

complaint. 1968 Cri LJ 1246 
CuTsos^ 33 Cut LT 1172 = ILR (1967) 

(7) Magistrate, transferring a com- 
plaint to another Magistrate^ has no 
concern with the case unless it is retrans- 

1 MR ^ process of law. 

1172 (1249) = 33 Cut LT 

complaint under See- 
^ essenUally a dismissal on 
menu and could be ordered only where 
me Court hM jurisdiction to hear it. AIR 

}d“ ^ 

mlL.f*!?* dlsmtoal. _ (i) a dis- 

Of a complaint after hearing the 


complainant and after considering the 
result of an investigation under Section 
202 amounts to a legal determination of 
the complaint. (1902) 6 Cal WN 295 
(296) (DB) •• (1878) 2 Cal LR 316 (316, 
317 (DB) •• AIR 1962 Pal 316 (317) = 
1962 (2) Cri LJ 206 = 1902 BLJR 221. 

(2) Until a complaint is dismissed 
under this section or otherwise disposed 
of, no proceedings can be taken under 
Section 182 or Section 211, Penal Code. 
(1893) 15 All 336 (338) (DB) ** 1899 All 
WN 90 (91) ** (1899) 3 Cal WN 758 
(759. 760) (DB) »* (1901) 5 Cal WN 254 
(255) •* AIR 1929 Pat 92 (92) = 30 Cri 
LJ 645 •* (1906) 4 Cri LJ 68 (69) (DB) 
(Cal). 

(3) Practice that complainant should 
not be tried under Section 211 till dis¬ 
posal of his case is merely rule of safety 
and not based on any statute — Practice 
cannot per se be ground for setting aside 
conviction under Section 211 before dis- 
posal of main case. AIR 1930 Pat 622 
(623) = 31 Cri LJ 934 (DB). 

(4) A mere dismissal imder this section 

does not afford a ground for proceeding 
^der Section 211, Penal Code. AIR 1941 
Pat 419 (421) = 42 Cri LJ 332 *• AIR 
1940 Pat 97 (99) = 41 Cri LJ 349 *• 
AIR 1927 All 107 (108) = 27 Cri LJ 

1345 *• (1887) 10 Mad 232 (236) (FB). 

(5) Complaint dismissed under Section 

203 — Complainant proceeding in revi¬ 
sion and summons issued to plaintiff _ 

Suit for damages for malicious prosecu¬ 
tion lies. (1964) 6 OJD 218 (220, 221). 

(6) The complainant must be afforded 
^ opportunity to prove his case before 
being prosecuted under Section 211 or 

^285, 286) = 

14 Cal 707 (720) 
PB •* air 1933 Pat 499 (500)= 34 Cri 
LJ 1140. 

, jBut see (1898) 22 Bom 596 (603) 

(UI5) J 

(7) Complainant having opportunity to 
prove his case — Complaint dismissed 
after hearing him and taking all steps 
prescribed by Code—Complainant cannot 
be said not to have been given oppor- 

of com- 

plamt. (1902) 6 Cal WN 295 (297) (DB) 

** AIR 1919 Pat 530 (531) = 20 Cri LJ 
389 (1907) 5 Cri LJ 491 (492) = 1907 

Pun Re (Cr) No. 2 •• (1910) 11 Cri LJ 
338 (338) (DB) (Bom). ^ w 

(8) l^crc the dismissal under this 

section is illegal for want of the exa¬ 
mination of the complainant under Sec 
200, the complainant cannot be prosecut¬ 
ed for bringing a false charge. AIR 1924 
Bom 321 (321) = 25 Cri LJ 960 (DB) •• 
AIR 1926 Bom 284 (285, 286) = 27 Cri 

LJ 74() (DB) •• AIR 1924 All 664 (664) 

“ 26 Cri LJ 176, 

(9) Where a complaint has been dis¬ 
missed under this section, it cannot be 
said that it was ever on the file; a DU* 
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trict Magistrate has, therefore, no power 
under Section 436 to order that the 
complaint “should be restored to Ole” 
AIR 1938 Mad 112 (112) = 39 Cri L Joiir 
281. 

(10) Where a complaint is dismissed 
under this section the accused cannot be 
convicted in the same proceedings 

the compl^l is revived or the order of 
dismissal is set aside by a superior tri¬ 
bunal. (1949) 53 Cal WN 653 (661) 

(DB) ** ILR (1948) 1 Cal 407 (413). 

(11) Complaint against 5 persons under 

various provisions of Penal Code — Four 
of accused persons discharged and case 
agai^t fifth referred to Judicial II Class 
Magistrate (for enquiry under Sec¬ 
tion 202) — Procedure followed held not 
m accordance with law. 1965 Mad LJ 
(Cr) 124 = 1965 (2) Cri LJ 824 (2) 

(825) (Andh Pra). ‘ ' 

8. Dismissal without awnininiin); com- 
pinluant oud witnesses. —. (i) if there 
are any statements on oath of the com¬ 
plainant and witnesses, the Magistrate 
must consider them along with the result 
oj the enquiry and then only he may dis¬ 
miss the complaint if he finds that there 

ground to proceed. AIR 
958 Bom 335 (339) = ILR (1958) Bom 
1-42 — 1958 Cri LJ 1134 (DB) 1957 

(Mad) ** AIR 1956 All 
304 (304) = 1956 Cri LJ 669 (1) *• 1963 

(2) Cri LJ 712 (713) (Cal) ** 1962 (21 

Cr LJ 446 (446, 447). ' ' 

[See also (1965) 1 Andh WR 78 (78).] 

(2) The amended Code requires that 
the Ma^strate dealing with a complaint 
under Section 203 should consider not 
only statement of the complainant, but 
also the statements of the witnesses at 
the mqui^. It is not within the com¬ 
petent of the Magistrate to delegate that 
duty m favour of the enquiring Magis- 
Irate and relieve himself of the responsi¬ 
bility of considering on his own ac- 
9°^^^ , ® statement of witnesses at the 
tudicial ^qui^. AIR 1957 Cal 383 (384) 

(3) The "statement on oath” referred 
to m the section is the examination of 
the complainant under Section 200 AIR 

Sind 58 (58. 59) = 33 Cri U 33 

(4) Where the complainant is present 

out not examined under Section 200 the 
material on which the Court can ' say 
whether there is sufficient ground or not 
IS not availed of by the Court, and con¬ 
sequently the Court cannot the 

complaint. AIR 1953 Tripura 1 (2) 

** air 1924 Bom 321 
i*21) (DB) *• (1903) 30 Cal 923 (925, 

** 13 Bom 590 (697) 

[PB) *• AIR 1919 Cal 78 (79) = 20 Cri 
^ ** air 1926 Cal 795 (797) 

— *7 Cri LJ 788 (DB) •• AIR 1921 Pr* 
m (805) (DB) *• AIR pit 

(540) 24 Cri LJ 845. 


[But see AIR 1952 Pat 154 (155) a. 

1952 Cri LJ 473 •* AIR 1935 AU 883 
(884) = 36 Cri LJ 1035 (1035).] 


(6) When the complainant is ‘absent* 
on the dates on which the matter comes 
up for examination of the complainant, 
an order dismissing the complaint is 
justified. AIR 1928 Cal 569 (570) » 29 

Cri LJ 798 (DB). 


(6) There is no duty on the Magistrate 

to examine the witnesses of his own 
accord. AIR 1958 Bom 335 (339) « ILR 
(1958) Bom 1242 1958 Cri LJ 1134 

(DB). 

(7) The witnesses referred to in Sec¬ 
tion 203, are the witnesses mentioned in 
Section 200. AIR 1959 Mys 119 (120) » 
!LR (1958) Mys 354 =» 1959 Cri LJ 620. 


9* ‘*And ttie result of the InvesUgatton 
or Inquiry (II any) under Sec. 202**. — 
(1) Where an inquiry is ordered under 
Section 202 and the complainant 
witnesses to prove his case, he should 
be given an opportunity of proving his 
case before the complaint is dismissed. 
.AJR 1925 Cal 1031 (1031) - 26 Cri L 
Jour 561 (DB) *• AIR 1956 AU 304 
(304) = 1956 Cri L Jour 569 (1) •• AIR 
1916 Mad 639 (639) - 16 Cri L Jour 
423. 

[But see AIR 1958 Bom 335 (340) - 
ILR (1958) Bom 1242 =*■ 1958 Cri L 
Jour 1134 (DB) ** AIR 1954 Trav-Co 
136 (136) = 1954 Cri L Jour 218 •• 

AIR 1949 Mad 232 (233) - ILR (1949) 
Mad 601 =» 50 Cri L Jour 256J 

(2) Where the inquiry ordered under 
SecUon 202 is found to have been in- 
suffici^t, the Court of revision may 
set aside the dismissal of the complaint 
based on the result of such inquiry and 
may order a further inquiry, AIR 1951 
Mys 127 (128) = 62 Cri L Jour 1531 •• 
AIR 1956 All 304 (304) » 1956 Cri L 

Jour 669 (1) •• AIR 1951 Sau 62 (53) - 
52 Cri L Jour 818 (DB) •• AIR 1927 
Bom 436 (436. 437) =- 28 Cri L Jour 
575 (DB). 


(3) An order by a superior Court to 
an inferior Court to hold a further en- 
qinry into a compl ain t which has been 
dismissed under Section 203 has acquired 
what may be called a technical meaning! 
it means a reconsideration of the com¬ 
plaint which has been disnussed. The 
nature of reconsideration will depend 
on the circumstances of each case. 1957 
Cri L Jour 290 (291) (Pat). 

(4) In complaints against poUce-officers 

and other Government officials the 
Magistrate should order an inqtiiry into 
the matter giving the complainant every 
opportunity to prove his allegations. 
AIR 1926 Mad 288 (288) =» 27 Cri L 
Jour 107 •* AIR 1924 Oudh 174 (174) 

= 24 Cri L Jour 814 *• AIR 1920 All 303 
(804) * 22 Cri L Jour 81. 

[See also AIR 1968 Mys 210 (210, 211) 
= (1968) 1 Mys LJ 382 =» 1968 Cr U 
1089.3 
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OoellOaOM — Note 0 (eonfd.1 

(o) .E&quior as a complaint aRainsI 
p^ce — Enquiring Magistrate allow- 
inif ProsecutiiiA Inspector to file docu- 
m^ts* to make suggestions to witnesses 
and advancing arguments on behalf of 
abused —^ Magistrate not confining him* 
setf to statements of complainant and the 
witnesses but indulging in irrelevant con- 
md^naons *— Order of dismissal under 
Section 203 was beld not to be within 
Section 203. AIR 1966 Orissa 

1100 ^ " ^ 

( 8 ) Complaint against police officer 
imder Ss. 330 and 331. Penal Code — Judi. 
cial Mdj^tr&te taking cogiii 2 ance is not 
bound to send complaint for encruiry by 
Executive Magistrate — Judicial Magis- 
frate himself can hold enquiry. 1968 Cr 
y 1246 (1249. 1251) *> 33 Cut LT 1172 
(Onssa). 

(7) ^e words “if any* clearly show 
that this section empowers the Magis¬ 
trate to dismiss a complaint without any 
mvestigation or inquiry under Sec. 202, 
if after examining the complainant he 
considers there is no sufficient reason 
for proceeding. AIR 1925 Pat 704 (705) 
« 26 Cri L Jour 921 (DB) •• AIR 1917 
Pat 141 (142) = 19 Cri L Jour 228 •« 
^ 1918 Pat 350 (350. 351) * 19 Cri L 
Jour 263. 

CSee however AIR 1954 Mad 889 (889) 
«= 1954 Cri L Jour 1344.1 

( 8 ) Where on further inquiry being 

ordered into a complaint dismiss^ under 
this ^ section, the case is sent to another 
Magistrate for disposal, he is entitled to 
act on the result of the inquiry or in¬ 
vestigation ordered by the Magistrate 
who originally disposed of the case. AIR 
1936 Sind 146 (147) = 37 Cri L Jour 

1086 (DB) •• 1957 Cri L Jour 290 (291) 
(Pat). 

(9) Section 203 no doubt gives wide 

powers to the Magistrate. The discre¬ 
tion given to him, has nonetheless, to 
be exercised judicially, and although he 
has a power to order an enqruiry, it is 
he who has to judicially decide whether 
to proceed or not. AIR 1958 Bom 335 
(339) » ILR (1958) Bom 1242 1958 

Cri L Jour 1134 (DB). 

(10) An order dismissing a complaint 
a Magistrate is bad if there was no 

independent consideration of the report 
of tile enquiring officer. AIR 1957 Cal 
883 (384) « 1957 Cri L Jour 717. 

(11) There is no obligation cast on 
me Magistrate to give an opportunity 
to the complainant to rebut the state¬ 
ment mad e in the police report 1958-2 
Andh WR 696 (698). 

(12) Police report under Section 202 
ffteady before the Magistrate — Magis- 
tnte not Justified in estnistiDg case 
fVtafai for enquiry and report to subordi- 
nate Magistrate In such a case the 
Mtellstrate must consider under See. 208 


the sfatemenf on oath of the complainant 
and satisfy himself whether there are 
grounds for proceeding further, 1961 ( 2 ) 
C^ri LJ 602 (504) (Manipur). 

(13) Where the Magistrate had not at 
all considered the report of Enquiring 
Officer under Section 202 and wrote his 
independent onier ignoring the report 
altogether, case was remanded but, for 
deciding the question on merits or 
infirmities inherent in the evidence, 
adduced on behalf of complainant, the 
delay in filing the complaint or any im¬ 
probabilities in the case. 1968 Cr LJ 127 
(129) (Pat). 

(14) E^vidence in the enquiry — En¬ 
quiry Officer cannot allow accused (Per¬ 
son complained against) to cross-examine 
witnesses examined on side of complain¬ 
ant nor can he write a judgment of ac¬ 
quittal. AIR 1967 Pat 122 (123) «= 1967 
Cri U 508 = 1966 BUR 992. 

10. “Shall record his reasons for so 
doing , -— (1) A Magistrate should 
record his reasons for dismissing a com¬ 
plaint imder this section. AIR 1952 
Vindh Pra 49 (51) *= 1952 Cri L Jour 
1196 « AIR 1938 Mad 879 (889) =* 39 
Cri L Jour 984 •* (1912) 13 Cri L Jour 
482 (483) « 40 Cal 41 (DB) AIR 1926 
Pat 67 (67) = 26 Cri L Jour 1502 ♦* 
AIR 1968 Guj 210 (211) = 8 Guj LR 496 
= 1968 Cr U 1171 •• 1968 Cr U 127 
(129) (Pat) *• (1966) 8 Orissa JD 101 = 
32 Cut LT 504 (508). 

(2) Complaint referred for enquiry 
under Section 202 — Complaint dismis¬ 
sed under Section 203 after perusal of 
enquiry report — No reasons given both 
during reference of the complaint and 
during dismissal — Procedure is illegal 
1967 Cr U 1730 (1731, 1732) (Pat). 

(3) The section is mandatory and the 

Magistrate must make it apparent in his 
order that he has not omitted to apply 
his mind to the facts before he made 
the order. AIR 1945 Bom 147 (149) »= 

^ “ *LR (1945) Bom 141 

(DB) •• AIR 1963 SC 1430 (1435, 1430) 

= (1964) 1 SCR 639 = 1963 (^^Crl U 

(4) The object of recording reasons b 

to enable the High Court to consider 
whether the discretion vested in the 
Magistrate has been properly exercised 
or not. AIR 1940 Pat 97 (98) = 41 Cri 
L Joiu- 349 •• (1887) 14 Cal 141 ( 14 A 

(DB). 

(5) Provision as to recording reaMms 
Is an imperative provision of law and 
where no reasons are recorded the Ord« 
of dismissal is without juri^ction. An 
1952 Vindh Pra 49 (61) = 1962 Cri L 
Jour 1196 AIR 1957 Gal 383 (384) m 
1957 Cri L Jour 717 •• AIR 1946 Bom 
147 (148) - 46 Cri L Jour 434 - llS 
(1946) Bom 141 (DB) (1912) 18 Cfl 
L Joi^2 (483) - 40 cJ 41 (DB) i2 
AIB 1963 SC 1430 (1485, 1480) - lOOB 
(2) Cri U 397 « fim) 1 S^ 039 M 
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Section Note 10 (could*) 

AIR 1967 Orissa 62 (65) = S3 Gut LT 38 
1967 Cri LJ 637. (Further inquiry 
mto complaint can be ordered by Gouri 
of Revision under Section 436.) 

(6) Complaint filed aqainst several per¬ 

sons —• Process not issued af^ainst some 
of them — No sufficient pounds for 
^uing process — High Court will not 
interfere in revision because Magistrate 
has not given reasons — High Court wUl 
interfere if Magistrate had no good 
grounds for declining to issue process. 
AIR 1938 Mad 879 (879) =» 39 Cri L 

Jour 984. 

(7) Reasons stated in a police-report 
on the basis of which an order of dis¬ 
missal is made are sufficient if the report 
itself is part of the order. (1910) 11 Cri 
L Jour 331 (331) (Mad). 

[See AIR 1952 Vindh Pra 49 (61) « 
1952 Cri L Jour 1196.1 

(8) It does not exclude the Presidency 
Magistrate from the operation of Sec¬ 
tion 203 which makes it imperative on 
any Magistrate to record his reasons in 
brief while passing an order of discharge 
or acquittal. AIR 1968 Guj 210 (211, 212) 
s= ILR (1967) Guf 438 = 8 Guj LR 496 
« 1968 Cr LJ 1171. 

(9) Calling of records from Presidency 

Magistrate’s Court under Section 435 — 

The provision in Section 441, for a 
summary of grounds when records are 
called for, does not save recording of 
reasons for decision, under Section 203 
~ Presidency Magistrate must always 
record grounds for decision. AIR 1968 
Guj 210 (211, 212) = 8 Guj LR 496 = 
1968 Cr LJ 1171. 

lOA* S^^cond complaint. — (1) En¬ 
tertainment of a second complaint on 
same facts On dismissal of an earlier 
complaint is not barred. AIR 1964 Mvs 
•1 (4) = 1964 (1) Cri LJ 49 = (1963) 2 

Mys LJ 60 ** 1967 Cr LJ 1238 = ILR 
(1966) Cut 700 = 32 Cut LT 1188 •• 

AIR 1966 Orissa 71 (72, 73) = 1966 Cri 

LJ 430 = ILR (1965) Cut 165 *♦ AIR 

1965 Tripura 29 = 1965 (2) Cr LJ 412 

(415) ** AIR 1964 Ra} 183 (184) = 

1964 (2) Cri LJ 342 = 1%3 Raf LW 616 
** 1963 (I) Cr LJ 555 (557) (Pat). (But 
it is desirable that fresh acts should be 
brought to notice of Magistrate.) •• AIR 
1962 Pat 316 (317) = 1962 BLJR 221 * 
1962 (2) Cn LJ 206 ILR (1959) 9 Raj 

483 (486. 487) -= 1959 Raj LW 469. 

(2) Though a second complaint on 
same facts is not barred after dismissal 
of first complaint, the second complaint 
may be entertained only. 

(a) On fresh evidence which could not 
with reasonable diligence have 
been adduced. AIR 19^ SC 876 
(899) =» 1962 (1) Cri U 770 » 
(1964) 1 SCJ 455. (AIR 1961 Cal 
461 (FB), Reversed on facts.) •• 
1967 Cr LJ 1238 (1239, 1240) - 32 
Cut LT 1188. 


(b) When there are exceptional circum¬ 

stances. AIR 1962 SC 876 (809) 
« 1962 (1) Cri LJ 770 » (1964) 
1 SCJ 455 ** 1967 Cr LJ 1238 
(1239, 1240) 32 Cut LT 1188 •• 

AIR 1965 Tripura 29 (30) = 1966 
(2) Cri LJ 412 •• 1959 Raj LW 
469 = ILR (1969) 9 Raj 483 (488. 
489). 

(c) When there was manifest error 
apparent on face of the record. 
AIR 1962 SG 876 (899) » 1962 (1) 
Cri LJ 770 = (1964) 1 SCJ 456 
1967 Cr LJ 1238 (1239. 1240) = 32 
Cut LT 1188. 

(d) When there was miscarriage of 

justice. AIR 1962 SC 876 (809) » 
1962 (1) GrI U 770 => (1964) 1 

SCJ 456 ** 1967 Cr U 1238 (1239, 
1240) = 32 Cut LT 1188. 

(e) When the previous order was pass¬ 

ed On incomplete record or on a 
misunderstanding of the nature of 
the complaint. AIR 1902 SC 876 
(899) = 1962 (1) Cri U 770 = 

(1964) 1 SCJ 466 ** 1967 Cr LJ 
1238 (1239, 1240) = 32 Cut LT 
1188. 

If) When the previous order was mani¬ 
festly absurd, unjust or foolish. 
Am 1902 SC 876 (899) => 1062 (1) 
Cri LJ 770 = (1964) 1 SCJ 455. 

(3) Complaint for offence dismissed 
Subsequent complaint to police for same 
offence — Informant different •— Accus¬ 
ed different —Cognisance on charge- 

sheet not illegal — Order taking cognis¬ 
ance cannot be quashed. 1963 (1) Cri LJ 
B55 (557) * 1962 BLJR 288. 


(4) (Per Majority) First complaint dis¬ 
missed after considering evidence ^ 
Second complaint held amounted to 
abuse of process of Court — (Per S. K. 
Das, J. contra). Am 1962 SC 876 (902, 
903) » 1962 Supp (2) SCR 297 == 1962 
(1) Cri LJ 770. (AIR 1961 Gal 461. 
Reversed.) 

(5) First complaint filed for default of 

complainant — Before entertaining 
second complaint on same facts Magis¬ 
trate should have called for explanation 
for complainant’s absence and, failure to 
put in all evidence in previous complaint 
and delay in filing fresh complaint. AIR 
1964 Raj 183 (184) = 1964 (2) Cri 

LJ 342 = 1963 Raj LW 616, 


(5) Where a second complaint based 
on the same facts, on which the accused 
has been tried and discharged, is filed, 
the Magistrate cannot be said to have 
sufficient ground for proceeding with the 
complaint imless he is satisfied that 
some additional evidence is forthcoming. 
AIR 1949 Bom 384 (385) 61 Cri L 

Jour 39 (DB). 

[See also AIR 1949 Pat 256 (258) » 
27 Pat 986 = 60 Cri L Jour 624 (DB) •• 
AIR 1946 Mad 167 (167) = 47 Cri L 

Jour 595.] 


lOB. Revtvat of eomplalnt. (1) 
Dismissal of private complaint for non- 
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CHAPTER XVn 

OF THE COMMENCEMENT OF PROCEEDINGS BEFORE MAGISTRATES 

204. Issue ol process.—{1) If in the opinion of a Magistrate taking cogni- 
BU1C6 of an offence there is suHicient ground for proceeding, and the case appears 
to be one in which according to the fourth column of the second schedule a sum- 
ntons should issue in the first instance, he shall issue his summons for the attend¬ 
ance of the accused. If the case appears to be one in which, according to that 
column, a warrant should issue in the first instance, he may issue a warrant, or, if he 
Riinks fit, a summons, for causing the accused to be brought or to appear at a 
oertain time before such Magistrate or (if he has not jurisdiction himself) some 
odier Magistrate having jurisdiction. 

*[(1A) No summons or warrant shall be issued against the accused under sub¬ 
section (1) until a list of the prosecution witnesses has been filed. 

(IB) In a proceeding instituted upon a complaint made in writing, every sum¬ 
mons or warrant issued under sub-section (1) shall be accompanied by a copy of 
such complaint.] 


Section 203 — Note lOB (coutd.) 
appearance of the complainant — Court 
could revive the original complaint on 
an application being made. AIR 1964 
to* 1 (4) = (1963) 2 Mvs LJ 60 = 1964 
(1) Cri LJ 49. 

11. Further enquiry after dismissal ot 
eomplatoi. — (1) It is open to a Court 
of Revision to direct a further enquiry 
under Section 436 into the complaint 
which has been dismissed under Sec¬ 
tion 203 without giving reasons. AIR 
19^7 Orissa 62 (65) = 1967 Cri LJ 637 
33 Cut LT 38. 

(2) Power to direct further inquiry 
into complaint dismissed under Sec. 203 
OP 204 (3) — Such powers conferred 
upon^ High Court Sessions Judge and 
District Magistrate are concurrent. AIR 
1967 Orissa 62 (65) = 1967 Cri LJ 637 
« 33 Cut LT 38. 

(8) The refusal by Magistrate to grant 
feave under Section 199 amounts to a 
oismiss^ of the complaint. That dis¬ 
missal is not on merits but under his 
mherent powers. Sessions Judge's order 
m revision setting aside that order and 
directing further enquiry is without juris- 
metioD. AIR 1954 Sau 155 (156) =« 1955 
Cri LJ 74 (DB), 

(4) Where a complaint is dismissed 
mider Section 203 after holding a judi. 
«al enquiry, and the superior Court 
holds that the order of dismissal is 
wrong and that the accused should be 
put on trial and further enquiry imder 
Section 202 should not be ordered. 1966 
BLJR 693 (697) = ILR 46 Pal 167 (DB). 

Dismissal of complaint under Sec- 
Ron 203 after full enquiry Order of 
■uperior Court to hold further enquiry 
oaa only be complied with by issuing 
mocen. 1968 Gr LJ 1257 (1268) (Pat). 

^ W Complaint dismissed under Sec- 
w fl 203 soon after examination of com- 
w e finn t or solemn affirmation >— Order 
9 raperior Court for further enquiry can 
D* dOKled out «T«imining witnesses 


cited by complainant. 1968 Cri LJ 1257 
(1258) (Pat). 

12. Revision against order under Sec¬ 
tion 203. — (1) Proceedings imder Sec¬ 
tion 203 — Revision against order of dis¬ 
missal of complaint — Accused has no 
right to appear either in trial Court or 
in revision and it is not necessary to 
issue notice to him. 1965 Ker LJ 1149 
(1150) = (1965) 2 Ker LR 325. 

SECTION 204 — SYNOPSIS 

1. Scope. 

2. Magistrate taking cognizance only 

can issue process. 

3. The Magistrate must have taken 

cognizance of an offence. 

4. ^'Sufficient ground for proceeding**, 
4A. Provisions of Ss. 203 and 204. 

6. "Id the opinion of a Magistrate” 

6. Issue of process, 

7. List of witnesses to be filed before 

Issue of process. 

8* Copy of complaint to accompany 
tbe process. 

9. Omission to tssne process. 

10. Notice, If a ‘'proce8s*\ 

11. Order directing summons, if a Judg¬ 

ment, — See Section 202, 

12. Order directing summons. If can be 

recalled. — See Section 202. 

18. **Some other Magistrate having loiis- 
dlctlon**. 

14. ‘^Provisions of Seeftoo 90” — Suh- 
s. (2), — Sec Section 90. 

13. Process-fees. 

10. Revision. 

17. Process under special or local Acbi 

— Sec Note 1. 

1. Scope. — (1) Where the Magistrate 
does not dismiss the complaint under 
Section 203 but Is of opinion that there 
is sufficient ground for proceeding, he 
has to commence proceedings againsf 
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Bon ^ be deemed to affect the provfaioE 

Si n“ “y proces_s-rees or oft*. 


—- i«uu, an 

Magistrato msy dismiss 


shall 

are not paid within a n 
plaint, 

[18S2 : S. 204; 1872 : S. 147 pam. S, Ss. 148 149- 
iBent) Cnminai Ptpcedoie 





West Bengal STATE AMENDMENT 

co^nce of an offence, or a ,^bstitute “a juacial Magistiato 

sT'TS,«' •< 


to the moced^fnr section relates 

-- (1867) 8 suth WR'^Sfal^res)' 

a 'tt/at? t ^Zttf 
cased, whether he tafep^ ^Lf ^ 
a private complaint or on 

an offence unde^V^„1i,r?S^““ 

£ S rIJ 

(4) There is no orutpia^ _ - . 

either in this sPrtSn« 5 ^ i i. Provision 
TfA/iI ;Ir ® Section Or elsewhere in thp 

accused iT^lready ^n 

t^'ks Siafttere^'Tno^cas*?® M^trate 

the Magistrate considers that Uiere & 

ground for proceediS, he maT 

tiTf accused to be produced before 

Bom'^2^ 295)“‘2no% ^ 

<DB) « air 1943 Pa? M5 (2^ 2^) 

£.%eVdT 2? 

sufficient grounds.) "® 

(6) Unless and until thp lUDr*?.*__ 

process for the attradanw^^e 
accused, the ju^cial proceedings cannot 
be deemed as having commenced against 
, air 1953 Assam 1 (12) « ILR 

Ox L9Ph^ Deka, J.) •• AIR 1943 

fsw. ' • 2S3) = 46 Cd L Jour m 


See also Note 6. 

(6) Even where the case (• « 
case and the amisAri SoV v ^ * POBee 

e ¥.?fj unplement his r^ppl•t^^■ 
duced^^from*^®™? accused to be pS 
to stand ® particniar dale 

/252 9?^1 ^ air 1943 Pat M 

(252 253) = 46 Cri L Jour 177 (SBh 

oY'af ^ >“P* 

^ l^trate cOKrfnne, «« 

Magistrate "tafr?®**®* Unless tbe 

fled to Iecti^“,0„'°«^““ ’ as sped- 
Issued under P*^>ec»s cannot be 

HCR 11? (1871) 8 Bom 

(92^ 927) ^^D^ 0 Cal WN «a6 

taking cognizance of an 
complaint wh^°“t’T fliS 

Sos^Te^“‘ ““ 

(FB). ^ Cn U 68 ^ 

(3) A “Magistrate taking eognizane^ 

pr^r ™*4e. He is tihe 

it is^he ® process beeanw 

Ron with^^^ exercise a discr»> 

nStTS to the prima fade 

“ 10 Beng LR App 98 

13 «7 (5^^. *“* 2* 
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SmHoii 204 — Note 2 (eontd.) 

(4) A Majdstrate to whom a case has 
beffl transferred under Sec. 192 is cover¬ 
ed by the expression “Ma^^trate taking 
oof^nlxance of an offence” in this section 
and can issue process for compelling the 
attendance of the accused person. AIR 
IMl Cal 185 (190. 191) = 42 Cri LJ 490 
ILR (1961) 2 Cal 424 (426) (DB). 

Also see S. 192. 


(5) A District or superior Magistrate 
cannot order process to issue when a 
foint or subordinate Magistrate to whom 
a case has been made over for disposal 
or who has taken cognizance of the com¬ 
plaint has failed or refused to issue pro¬ 
cess. If he wants to do so, he must re¬ 
move the case to his own file and then 
Issue process. (1903) 30 Cal 449 (451, 452) 
(DB) •• (1905) 2 Cri LJ 624 (530, 532) =» 

52 Cal 783 (DB) •• 27 Cal 658 (660) (DB) 
•• 27 Ca! 979 (980, 981) (DB) (Cal). 

tSee (1906) 4 Cri LJ 213 (214) (DB) 
(Cal).] 

(6) Under this section a Magistrate to 
whom a case has been transferred under 
5. 192 ^ after the examination of the 
complainant can issue process though he 
has not himself examined the complain¬ 
ant. (1899) 8 Cal WN cclxxxv (cclxxxv). 

(7) Although it is only the Magistrate 
who has taken cognizance of the offence 
who may direct issue of a process, a 
Magistrate who is the ^presiding officer” 
within the meaning of Sections 68 and 
76, may sign the process, even if he 
may not have taken cognizance of the 
offence and directed issue of the process. 
AIR 1932 Pal 175 (176) = 34 Cri L 
lour 297 AIR 1932 Pat 171 (175) =• 

53 Cri L Jour 706 (DB). (Per Scroope, 
J- — Dhavle, J., Di^enung.) 

Also see Section 76. and Section 559. 

(8) W^re the Magistrate has directed 
u enquiry to be held into a complaint, 
It is not proper for him to issue process 
before he gets the report of the inquiry. 
If he does, the order can be quashed 
brfore the trial begins. 1959 BUR 61 
(M3 (DB) •• 1962 (2) Cri LJ 446 (447) 
(Pat). 

(0) Complaint against police officer 
under ^tiozis 330 and 331, Penal Code 
~ Judicial Magistrate taking cognizance 
••not bound to send complaint for en* 
QUlry by Exe^tive Magistrate Judicial 
Magistrate himself can hold enquiry. 
1968 Cri U 1246 (1249) => 33 Cut LT 
1172 = ILR (1067) Cut 805. 

(10) Transferee Magistrate has jurisdio 
to issue summons to persons not 
Mmed in the chaige-sheet, if evidence 
mooses a prima facie case against them. 
lUl (1901) 2 Cal 424 (425) (DB). 

^ (1 1) Complaint for an offence under 
Section 406 dismissed against all except 
S°P Subsequent transfer of case by 
g W>»p frrislonal Magistrate —> Transferee 
can take cognizance against per- 
against whom case was dismissed 


only on some new material. 1962 BLJR 
692 (694. 695). 

(12) Order for transfer under Sec. 192 

operates as a transfer of whole case and 
involves transfer of the power lo issue 
process, even though the transferee 
Magistrate did not originally take cogniz¬ 
ance of the offence. ILR (1961) 2 Cal 

424 ( 425, 429) (DB). 

(13) Where the Magistrate to whom 

case has been transferred under Sec. 192 
considers that there is sufficient ground 
for proceeding, he is not to transfer the 
case back to the Magistrate who took 
cognizance of the same. for issue of 
process. ILR (1961) 2 Cal 424 (429) 

(DB). 

[See also AIR 1967 Punj 244 (249).] 

(14) An Executive Magistrate or other 
person conducting an enquiry under Sec¬ 
tion 202 cannot finally dispose of the 
complaint under Section 203 or Sec. 204. 
He has only to submit his report to the 
Magistrate who took cognizance, for 
fiu-ther action. 1968 Cr LJ 1246 (1250) 
«= 33 Cut LT U72 - ILR (1967) Cut 
805. 

2* The Magistrate must have taken cog> 
nizaoce of an offence. — ( 1 ) It is only 
a Magistrate taking cognizance of an of¬ 
fence that can issue a process under 
section. 1875 Rat 90 (91) (DB) •• AIR 
1959 Assam 28 (Pr 68) (DB). 

(2) If, on a complaint, it should ap¬ 
pear to the Court that the act imputed 
amounted to an offence imder the Penal 
Code or any other penal law in force, 
it is the duty of the Court to proceed 
with the matter. (1867) 8 Sutb WR 
(Cr) 65 (65) (DB) *• AIR 1926 Cal 795 
(797) « 27 Cri L Jour 788 (DB). 

(3) Where the acts as alleged do not 
disclose any offence, it will be an abuse 
of the process of the Court to allow 
criminal proceedings to proceed (1941) 
45 Cal WN 1074 (1075) (DB) •• AIR 
1928 Lab 945 (946) » SO Cri L Jour 
162, 

(4) An application for maintenance 
under Section 488 is not a complaint in 
respect of any offence and. therefore, a 
Magistrate dealing with it cannot dismiss 
it under sub-section (3) of this section. 
(1893) 16 Mad 234 (234) (DB). 

(5) Even where an offence is disclosed 
there must be definite evidence of an 
offence within the local jurisdiction of 
the Magistrate receiving the comp lain t 
(1908) 7 Cri L Jour 394 (395) (All). 

(6) The Court is not limited to the 
sections or offences mentioned in the 
complaint. (1899) 26 Cal 786 (789) (DB). 

Also see Section 100. 

(7) Complaint about non-cognizable of¬ 
fence against persons not traceable •— 
Magistrate bound to cause enquiry by 
Police before dismissing the complaint. 
He can also order a thorough investiga- 
tioa to enable himself to act either under 
Section 203 or Section 204. AIR 1060 
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Gui 14 (17) = 1969 Cri LJ 63 « 9 Gul 
LR 925. 

(8) Where, on the receipt of a com- 
plaint, the police start investiKatiO|;i and 
arrest a person and on investigation 
report to the Magistrate that no ofTence 
has been disclosed and the Magistrate 
discharges the person, the order of dis. 
charge has been held to be one after 
taking cognizance. AIR 1941 Bom 294 
(296) = 42 Cri L Jour 814 (DB). 

(9) Before it can be said that Magis¬ 
trate has taken cognizance of offence 
under Section 190 (1) (a), he must not 
only have applied his mind to contents 
of complaint-petition but he must have 
done so for purposes of proceeding imder 
Sections 200 to 204. AIR 1966 Pat 473 

^ 46 Pat 

loo (Do)* 

(10) Section 190 has considerable 
effect on Section 204. AIR 1968 Bom 400 

^^^4 » 69 Bom LR 

o08 (DB). 

(11) When offence is against public 
interest, the truth of the complaint and 
the amount of evidence of the crime 
alone have to be considered. Magis¬ 
trate need not give opporttmity to com¬ 
plainant to rebut police report. 1958 (2) 
Andh WR 695 (697) = 1958 Mad li 
(Cr) 1000 = 1958 Andh LT 755. 

(12) Amalgamation of complaints * 
Second complaint before same Magistrate 
pertammg to same facts and offences, 
dunng pendency of first complaint — 
Magistrate acts within jurisdiction in 
^algamating both complaint cases and 
directing that evidence of both complain, 
ants should be recorded during trial — 
But Magistrate acts improperly in order¬ 
ing that complainants should have right 
to cross-examine and contradict witness¬ 
es examined by other complainant though 
he has discretion to put any guestion to 
any witness. AIR 1965 All 131 (135) « 
1965 (1) Cri LJ 275 = 1964 All LJ 335. 

4. '‘Suericlent ground for proceeding*'. 
— (1) A Magistrate taking cognizance 
of an offence is bound to issue process 
under this section only if, in his opinion, 
there is sufficient ground for proceeding. 
(1900) 27 Cal 985 (988) (DB) ** 

1864 Suth WR (Gap No. Cr) 33 (34) (DB) 
** 1969 BUR 747 (748) ** 1963 (1) ci 
U 517 (620) (Andh Pra). 

[See 1957-2 Mad L Jour 169 (160, 
161).l 

(2) The stage at which the sufficiency 
of the ground for proceeding is to be 
considered is, in the case of a complaint 
after the examination of the complainant 
under Section 200. AIR 1917 Pat 611 
(612) = 18 Cri L Jour 890 (891) (DB) »* 
1898 Rat 954 (955) (DB) •• AIR 1914 
Cal 479 (480) = 16 Cri L Jour 348 (DB) 

Also see Section 200. 

(3) If Bie facts alleged in the com¬ 
plaint and the complainai^s statement 


show a sufficient ground for proceeding, 
process should issue, otherwise not. AIR 
1914 Cal 185 (192) « 42 Cri L Jour 490 
** 11912) 13 Cri L Jour 609 (611, 612) 

(SB) (Cal) AIR 1917 Cal 671 (671) » 
18 Cri. L Jour 626 (626) (DB). (Allega- 
tions in complaint not substantiated by 
examination on oath.) •* 1958 (2) Andh 
WR 695 (697). 

[See also (1910) 11 Cri L Jour 525 

(627) = 38 Cal 68 (DB).] 

(4) It is not necessary in all cases that 
before issuing process the Magistrate 
should have held any inquiry. AIR 1941 
Cal 185 (192) = 42 Cri L Jour 490 •« 
AIR 1920 Pat 270 (270, 271) = 21 Cri 
L Jour 220 •• 1958 (2) Andh WR 696 

(697). 

[See AIR 1935 Rang 485 (486) « 37 
Cri L Jour 243.] 

(6) Where the Magistrate doubts the 
truth of the complaint and orders an 
inquiry imder Section 202 he should not 
issue process to the accused till the 
report has been received from the officer 
making the inquiry. (1950) 29 Pat 1059 
(1062) (DB). 

(6) Where Magistrate has ordered an 
enqmry under Section 202, by another 
Ma^strate, he cannot consider statements 
recorded dunng investigation by police 
or evidence adduced before tiiiri during 
the enquiry arising out of another com- 

^ ILR (1967) Cut 73 (81. 82). 

(7) If a Magistrate is satisfied on the 
police report that there is no sufficient 
^oimd for proceeding and the accused 
is under arrest, the accused must be dis¬ 
charged and if he is on bail the bail 
bond must be cancelled ILR (1947) Kar 
301 (311) (DB) •• AIR 1941 Bom 294 
(295) = 42 Cri L Jour 814 (DB). 

(8) A prima facie case means that 
there is sufficient ground for proceeding. 
AIR 1931 Cal 607 (611, 616) = 33 Cri L 
Jour 3 (DB), 

(9) Where, a prima facie case is made 
out, Magistrate should issue process 
even if he considers that a civil remedy 
is more appropriate. AIR 1938 Mad 879 
(880) = 39 Cri L Jour 984 •• AIR 1926 
Cal 795 (797) = 27 Cri L Jour 788 (DB) 

(1913) 14 Cri L Jour 671 (671) (Cal) 
(DB) •* AIR 1930 Pat 30 (32) * 30 Cri 
L Jour 654 (1889) 13 Bom 690 

(698) (FB) •• AIR 1961 Cal 461 (467) 

«= 1961 (2) Cri U 204 (FB). (Reverb 
on another point in AIR 1902 SC 876.) 

[See (1901) 28 Cal 652 (661) (FB).J 

Abo see Sections 1, 190, 200 and 203. 

(10) It was held that even if there was 
a prma ^ facie case, the Magbtrate may 
in hb discretion refuse to issue process. 
AIR 1931 Cal 607 (615) » 33 Cri L Jour 
3 (DB). 

^ (11) There cannot be said to be suffi¬ 
cient grounds in the following eases for 
issue of process: 

fa) Where the complaint is made on 
information and not on personal 
knowledge. In such cases Bm 
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Court should satisfy itself on In- 
Qulry that there Is a case for the 
Issue of process. (1906) 4 Cri L 

^218) (DBi (Cal). 

V) where the allegations made in the 
complaint are not substantiated by 
the statement on oath. AIR 1917 
Cal 671 (671) = 18 Cri L Jour 
626 (626) (DB), 

fcj Where the allegations dis¬ 
close a dispute purely of a 
civil nature. AIR 1952 Pat 200 
(201) « 1952 Cri L Jour 624 •« 

AIR 1923 All 644 (544) = 24 Cri 
L Jour 693 •• AIR 1927 Lah 146 
(146) « 28 Cri L Jour 158 
(1907) 6 Cri L Jour 13 (14) (DB) 
(Cal). 

[See (1923) 24 Cri L Jour 714 (716) 
(DB) (Cal) •• (1922) 67 Ind Cas 

499 (499) « 23 Cri L Jour 403 
(Pat).] 



(12) The following are not sufficient 
groimds for refusing issue of process: 

(a) Where a prima facie case is made 
out but in the Magistrate’s opinion 
there is no chance of conviction 
and no useful purpose will be serv¬ 
ed by the encjuiry. (1902) 29 Cal 
410 (411, 412) (DB) •• AIR 1926 
Cal 796 (797) •= 27 Cri L Jour 
788 (DB). 

(b) Avoidance of religious ill-feeling. 
1891 Rat 662 (563) (DB). 

(c) The fact that the offence is cogniz¬ 
able by the police in the first 
instance. (1870) 14 Suth WR (Cri 
36 (36) (DB). 

fd) The fact that the Magistrate thinks 
that it is unlikely that the proceed¬ 
ings will result in a conviction, 
though the fact that another per¬ 
son accused upon the same facts 
for the same offence has been ac- 
Oruitted may properly be taken into 
consideration in determining whe¬ 
ther upon the materials before the 
Magistrate there is sufficient 
groimd for proceeding. AIR 1926 
Cal 795 (797, 798) = 27 Cri L 
Jour 788 (DB). 

(See AIR 1933 Cal 652 (653) <= 34 Gr! 
L Jour 1063.] 

Ie) The fact that one of the accused 
was a member of the highest ser- 
vice in the land who was sworn 
to do justice. AIR 1940 Pat 97 
(98) « 41 Cri L Jour 349. 

(W) Magistrate Issidng process under 
Section 204, mistakenly believing that of* 
has been disclosed by the com- 
plraaf « On matter being brought to tii« 
aoHoe and seeing his error, he decides 
tmt even if the all^ations in the com- 
wamt are true no criminal offence ts 
OT necessary sanction has not 
nem obtained fop cogxdzance of the of- 
l®***the may conclude that the charge 
• po m i dles s even before he has beard the 


complainant, and discharge the accused 

^2). 1964 (2) Cri LJ 

228 (Ker). 

(14) Where the Magistrate in issuing 
process did not rely primarily on the 
twt of satisfaction of a reasonable body 
of t>ut referred to that only as an 
Bd^tional groimd after consideration of 
other materials, for forming his own 
Judgment, the test applied by the Magis- 
trate in the matter of issue of the pro¬ 
cess cannot be held to be erroneous in 

(2) Cri LJ 204 (FB), (Reversed on 

another point in AIR 1962 SC 876.) 

4A, Provisions of Ss. 203 and 204 .— ( 1 ) 
When a complaint is filed before a 
Magistrate and he finds that there is 
s^lcienl groimd for proceeding under 
Section 204, he has to decide whether 
D© Will adopt siimmoDs procediure 
under J^apter XX or warrant procedure 
under Chapter XXI, on the basis of 
atiegations made by complainant or dia- 
closed in the preliminary examination of 
the conmlainant or in the preliminary 
exammafaon or engmry conducted under 
Section 202. He cannot change the pro- 

(lercwrura?; ^ 

(2) Magistrate has to examine identical 
matters for determining the sufficiency of 
ground for issuing process under Section 
^U4 or for disnussing complaint under 
Section 203. ILR (1967) Cut 73 (81). 

(3) Such powers conferred under Sec- 
436 upon High Court, Sessions Judge 

^d District Magistrate are concurrent ■— 
Complamant must exhaust his remedy 
before the inferior courts first, before 
conung to Hi^h Court to invoke its 
powers. AIR 1967 Orissa 62 (65) = 1967 

Cri LJ 637 « S3 Cut LT 38. 

(4) Sections 203 and 204 must be read 

IQ each other. ILR 
(1967) Cut 73 (81). " 

® Magisirafe.'* —. 

(1) In deciding on the sufficiency of the 
groimd for proceeding, the Magistrate 
must be guided by bis own independent 
opimon and not by that of others such 

ll2“(1^65MDBr'- 

(2) Neither ttie proceedings before the 
coroner nor the police papers can in law 
be relied upon by the Magistrate !n 

process. AIR 1966 Cal 
234 (236) M 1966 Cri LJ 762 (DB). 

(3) Magistrate Is Invested with exten¬ 
sive discretionary power which is to be 
exercised jndiclally according to rules of 
reason and justice and to act within the 

WR 

(4) Complaint against police officer 

under ^ and SSI, Penal Code 

* Judicial Magistrate taking cognizance 
has to foim his own judgment whether 

Issuff^ent ground for pro¬ 
ceeding. 1968 Cri LJ 1246 (1249) - S3 
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(5) Magistrate finding major offence 
unfounded but existence of min or offence 

He can issue process for min or of¬ 
fence and try case summarily. ILR (1967) 
Cut 607 (609) = (1968) 34 Cut LT 131. 

0. Issue of process. — (1) This section 
provides that when a Magistrate who 
receives a complaint neither dismisses it 
under Section 203 nor postpones issue of 
process under Section 202, process for 
the attendance of the accused shall issue. 
AIR 1938 Sind 192 (192) = 39 Cri LJ 
966 ** 27 Cal 798 (800) (DB) ** (1922) 
23 Cri LJ 403 (403) (Pat) *• (1914) Cri 
LJ 493 (493) (All). 

( 2 ) In the cases In which a summons 
should issue in the first instance accord¬ 
ing to the second schedule, the Magis* 
trate can, under Section 90, Issue a war¬ 
rant in lieu of or in addition to a sum¬ 
mons in the circumstances specified in 
that section. In cases in which a warrant 
should issue in the first instance accord¬ 
ing to the second schedule, this section 
enables the Ma^trate to issue a sum¬ 
mons instead, if he thinks fit ta do so 
(1893) 21 Cal 588 (689) (DB). 

(3) The discretion to issue summons in 
a case where warrant should issue in the 
first instance according to the second 
schedule, should be so used as nol to 
subject accused persons to the indignity 
of arrest unless there is real need for it. 
(1892-1903) 1 Upp Bur Rul 31 (31). 

(4) If the Magistrate Issues a warrant 
In a case in which he ought to have 
issued summons, the error, is not a 
groimd for setting aside the proceedings. 
1186^1) 1 Suth WR (Cr) No. 16 (16) (DB). 

[See AIR 1950 Orissa 62 (63) = ILR 
(1949) 1 Cut 623 => 61 Cri LJ 679 (DB)J 

( 6 ) The Magistrate can cancel the war¬ 
rant and issue a summons where the 
warrant has been issued m error. (1908) 
8 Cri LJ 187 (187) « I Sind LR 69 (DB) 
** (1913) 14 Cri LJ 604 (605) « 7 Sind 
LR 49 (DB) (1963) 2 Cri U 464 (465, 
466). 

( 6 ) Process should ordinarily issue 
against all the accused who are prima 
facie shown to have committed an of¬ 
fence. (1900) 4 Cal WN 660 (562) (DB). 

(7) The Magistrate is not bound, when 
the police-report discloses one offender 
only, to issue process against any wit¬ 
nesses who may afterwards be found, 
during trial, to be accomplices. AIR 1026 
Rang 122 (126) = 26 Cri LJ 492. 

( 6 ) It is not imperative on the Mac^- 
Irate to proceed against a person who 
has been removed from the array of ac¬ 
cused persons and is produced as a wit¬ 
ness in the Court, bis failure to do so 
not being sufficient to Invalidate the trial 
in respect of the other accused. AIR 1937 
Nag 17 (23) « 38 Cri LJ 237 (FB). 

Overmlliw AIR 1020 Nag 255 « 21 Cri 
LJ 7694 


(9) In proper cases there b nothing 
irregular or improper in a Magistrate 
first issuing process for one accused 
person and then changing his mind and 
issuing process for all the accused. AIR 
1928 Lah 641 (542) « 29 Cri LJ 293. 

( 10 ) When once the Magistrate issues 
process imder this section, proceeding 
commences and it should go on in due 
course imless something occurs to show 
that the Magistrate has, for some cause 
or other, made a wrong exercise of his 
discretion. (1873) 19 Suth WR (Cr) No. 
28 (28) - 10 Beng LR (App) 26 (DB) 

(1874) 21 Suth WR (Cr) 44 (46) 

(DB). 

( 11 ) Issue of summons under Section 
204 is taking cognizance of offence under 
Section 190. AIR 1960 Gal 570 (571) b 
1970 Cri LJ 1198. 

( 12 ) Prosecution commences when pro¬ 

ceedings commence under thia section 
and proceedings commence when process 
is issued against the accused. So, unless 
process b bsued, there b no cause of 
action for suit for damages for malicious 
prosecution or for making false com¬ 
plaint. AIR 1932 All 386 (389) (DB) •• 
(1911) 11 Ind Cas 311 (312) » 38 Cal 
880 (DB) »* AIR 1926 Mad 521 (524) 
(DB) AIR 1931 AU 665 ( 666 ) (DB) »• 
AIR 1929 Pat 271 (271, 272) (DB) »■ 

AIR 1914 Lah 631 (533) » 1915 Pun Re 
No. 1 »« AIR 1961 Orissa 118 (121) « 
1961 (2) Cri LJ 130 » (1061) 3 OJD 
125. 

[See also AIR 1933 Pat 292 (292, 208) 
(DB) »• AIR 1970 Orissa 91 (94)J 

[But see (1877-1878) 2 Bom 481 (487) 
(DB). (Prosecution commences when 
complaint b made.) ** (1903) 5 Bom LR 
940 (945) « 28 Bom 226 (DB). (Do.) 

6 C and P 423J 

(13) In police cases, where the accused 
b imder arrest, the order of the Magb- 
trate to produce the accused ftom cus¬ 
tody on a particular date to stand hb 
trisi corresponds to the order for bsue 
of process under thia section and it b 
such an order which maiks the com¬ 
mencement of proceedings against the 
accused. AIR 1943 Pat 245 (252. 253) » 
45 Cri LJ 177 (SB). 

(14) Where A and B are foinffy ac¬ 
cused of an offence but the Magblrate 
issues process only against A. B b com* 
petenf to (pve evidence as a witness at 
the trial of A. (1882) 10 Gal LR 558 
(654) (DB). 

[See abo AIR 1937 Nag 17 ( 23 ) «* 88 
Cri LJ 237 (FB) «« AIR 1935 Bom 186 
(188) = 36 Cri LJ 937 (DB) ■« AIR 1926 
Rang 122 (125) » 26 Cri LJ 492j 
Also see S. 540. 

(16) An order by a Maidstrale to the 
police to chaige-sheet a person tascy be 
treats as a warrant under thb section. 
AIR 1932 Pat 72 (77) » 33 Cri LI 349. 
Abo see $. 190. 
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(16) Issue of warrant of arrest aftabisl 
P under Section S04«A of Penal Code 
(1M0)« and Section 214 (e) of Merchant 
Shipping Act (1958), on consideration of 
report of enqu^ under Section 202 » 
Material not disclosing offence under Sec* 
tion S04-A •• Held, process relating to 
offence under Section 304 could be quash* 
ed —- P, however, would remain Liable 
to be tried for offence under Section 214 
(e). 1968 Cri LJ 405 (408) « ILR (1967) 
2 Cal 23. 

(17) When a letter Is not treated as 
a complaint, the question of examining 
the author of the letter before issue of 
process does not arise. (1966) 70 Cal WN 
779 (784). 

(18) Allegations against Electric Supply 
Company — Resident Elngineers implead* 
cd without allegations — Issue of pro* 
cess is inappropriate. AIR 1960 All 176 
(178) = I960 Cri LJ 300 « ILR (1959) 
2 All 528 (DB). 

(19) The word ‘accused' In Section 204 
does not mean only that person who is 
named is accused. AIR 19^ Bom 400 
(411) = 1968 Cri LJ 1584 = 69 Bom 
LR 808. 

(20) This clause is couched in a nega¬ 
tive language, and it goes to the power 
of the Magistrate to issue summonses or 
warrants, as the case may be. The provi¬ 
sions which enjoin the courts to satisfy 
themselves about the prima facie nature 
of a criminal charge, before issuing a 
process must he intended, in the absence 
of a clear suggestion to the contrary, to 
be mandatoiy. AIR 1961 Punj 171 (174) 

= ILR (1960) 1 Punj 749 1961 (1) Cri 

LJ 553. 

7. List of witnesses to be filed before 
l^ne of process. — (1) Under sub-sec¬ 
tion (1-A) no process can issue against 
the accused, unless a list of prosecution 
witnesses has first been filed. AIR 1957 
Cal 332 (Pr 3) = 1957 Cri LJ 630 
•• AIR 1958 Madh Pra 28 (Pr 3) = 1958 

Cri Ur 50 •• 1961 (2) Cri LJ 618 (619, 

520) = 26 Cut LT 658. (Section 204 (1-A) 
as amended in 1955 makes no distinction 
between a private complaint and a com¬ 
plaint by a public servant.) •• AIR 1960 
AU 394 (394, 395) = 1960 Cri LJ 865 

(1) = 1960 AR LJ 67. 

(2) The sub-section is mandatory un¬ 
less the complainant is the only witness. 
AIR 1958 Madh Pra 28 (Pr 3) = 1958 Cri 
LJ 50 *♦ AIR 1961 Punj 171 (174) =» 

1961 (1) Cri LJ 553 ~ ILR (1960) 1 

Punj 749. 


Kioned Iq the original list. AIR 1960 
Orissa 178 (180) 26 Cut LT 25 = 1980 

Cri U 1353. 

(4) The object of the sub-section is to 
apprise the accused at the earliest point 
of time of persons who are likely to give 
evidence against him. AIR 1957 Cal 332 
(Pr 3) « 1957 Cri LJ 630 *• (1957) 61 
Cal WN 192 (195) *• AIR 1968 Cal 266 
(269) = 1968 Cri LJ 736 •* AIR 1960 
Bom 513 (615) «= 1960 Cri LJ 1569 = 
52 Bom LR 494 »« AIR 1960 Orissa 178 
(180) « 1960 Cri U 1353 = 26 Cut LT 
25. 


(5) Clauses (1-A) and (1-B) of Sec¬ 
tion 204 are enacted in the interest of an d 
for the protection of the accused and its 
disregard is likely to injuriously affect 
him. AIR 1961 Punj 171 (173) = 1961 

(1) Cri LJ 553 = ILR (I960) 1 Punj 749. 


(6) The sub-section does not mean and 
imply that in nO circumstances can a 
person who is not included in the list 
be permitted to be examined in the 
course of the triaL Where an additional 
list of witnesses is filed, no notice of it 
need be given to the accused. The value 
to be attached to the evidence of such 
witness or witnesses, depends, as in the 
case of witnesses mentioned in the ori¬ 
ginal list, upon their credibility. AIR 1957 
Cal 332 (Pr 3) * 1967 Cri LJ 630 «■ 
AIR 1958 Mad 341 (Prs 6, 6) = ILR 
(1958) Mad 586 «= 1968 Cri LJ 904 (DB) 
*• (1957) 61 Cal WN 192 (196) •• AIR 

1967 Punj 95 (98) «== 1967 Cri LJ 401 «= 
ILR (1965) 2 I^j 495 •• AIR 1966 All 
131 (133) = 1965 (1) Cri LJ 275 = 1964 
AU LJ 335 •• 1961 (2) Cri LJ 474 (474. 
(475) (Guj) = (1961) 2 Guj HCR 188 •• 
AIR 1961 Raj 42 (42, 43) = 1980 Raf 

LW 373 «= 1961 (1) Cri LJ 314 •• AIR 
1960 AU 443 (443, 444) 1960 Cri LJ 

881. (If the Magistrates find that the 
summoning of a witness beyond the lisf 
was with some ulterior motive, they can 
decline to summon such witness and If 
present may refuse to record his state- 
ment.) •• AIR 1960 AU 394 (394, 395) 

= 1960 AU WR (HC) 42 = I960 Cri U 
865 (1). 


[But see AIR 1969 Cal 421 (422) » 

1969 Cri LJ 1117 •• AIR 1967 Punj 96 
(98) == ILR (1965) 2 Punj 495.] 


(7) Supplemental list of witnesses 
be filed — Magistrate can examine such 
witness and admit any essential doco* 
ments produced by prosecution ATB 
1967 Ker 233 (233) - 1966 Ker LT 994 
= 1967 Cri LJ 1617 (1). 


(3) Sub-section (1-A) of Section 204 
does not expressly say ^at a separate 
Um of witnesses sho^d be filed, or else 
•Mt the list should be exhaustive. Com¬ 
plainant Incoiporating names of wit¬ 
nesses in t^ petition of complaint itself 
it not illegal. Complainant can later on 
to the witnesses originally given and 
wto give up some of the witnesses men- 


(8) The Magistrate's discretion under 
Section 252 (2) remains unfettered 
indeed it is his duty whOe trying a 
on a complaint to ascertain the wwTWf 
of the witnesses who are Ukely lo be 
able to give useful evidence and summon 
them. (1957) 61 Cal WN 192 (195) 

AIR 1965 AU 131 (133, 134) » 1964 All 
WR (HC) 213 - 1966 (1) Cri LJ 276. 
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(9) A private complainant may ^V6 up 
some or all of the witnesses in the ori« 
gmal list filed by him. The Court, 
however, would draw an inference 
Against the complainant if the ffiving up 

air 1958 Mad 
341 <Pr 4) - ILR (1958) Mad 686 = 
J953 Cn LJ 904 (DB) •• AIR 1960 
Onssa 178 (180) = I960 Cri LJ 1353 « 
26 Cut LT 25. 

flO) List of prosecution witnesses sup- 
pbecl while accused summoned was pre- 
sent before Court. Objection that provi¬ 
sion of Section 204 (1-A) was merely of 
form and not of substance — No ' pre¬ 
judice caused to accused. 1966 CJS (IJ) 
12 (12) (Punj). 

(ID The words ‘remaining witnesses’ in 
Section 256 (1) do not refer only to 

those witnesses who were in the first list 

and were left out They refer to wit- 

losses who had not been examined or 
those whose names have not been dis¬ 
closed in the list before charge was 

framed. AIR 1967 Ker 233 (234) *= 1967 
Ker LT 904 = 1967 Mad LJ (Cri) 182 *• 
AIR^ I960 Bom 513 = I960 Cri LJ 1569 

62 Bom LR 383. 

(12) Section 204 (1-A) — List of wit¬ 
nesses •— It need not be incorporated in 
petition of complaint. AIR 1968 Cal 266 
(269) = 1968 Cri LJ 736 

(13) If new names are disclosed at a 
later stage of the trial accused is en¬ 
titled loan adjournment to enable him to 
cross-examine those persons. When such 
an opportunity is given to the accused 
no preiudice is caused to him. AIR 1960 

26"cut LT 25®“’ “ ^ = 


8* Copy of complaint lo accompaoi 

provisions ol 

s^-section (1-B) are mandatory. It is 
therefore not competent for a MagistraU 
to issue process unaccompanied by s 
copy of the complaint. AIR 1958 Madh 
f/a 28 (Pr 3) = 1958 Cri LJ 60 *• 
(1957) 61 Cal WN 192 (195). 

[But see AIR 1961 Puni 171 (1741 *= 

PiS 749?” ^ = ILR (1965) 1 

(2) Provisions of Section 204 (1-B) are 
directory and its non-compliance would 
not render the proceeding being void or 
without jurisdiction, 32 Cut LT 682 (684) 
« ILR (1966) Cut 337 (DB) •• AIR 1966 
Onssa 9 (II) = 1966 Cri LJ 40 « 31 
Cut LT 563 *♦ AIR 1966 Punj 372 (374) 

“ 1S§5 880 «= 68 Punj LR 363 

« 1966 Cri LJ 1045 (DB). 

(3) Section 204 (1-B) — Summons not 
accompanied by copy of complaint — 
Summons does not cease to be summons 
— Accused must attend Court in obedi¬ 
ence to summons — Court’s jurisdiction 

affected. AIR 1961 CaJ 648 (649) 

CI961 (2) Cri LJ 762 (DB). 

(4) Dismissal of complaint for non- 
compliance with priyisions of Section 204 


fl-B) Does not amount to acmiittpl 
1966 Cri LJ 1231 (1231) (CallV 

(6) Case instituted upon complaint — 
Complainant not bound to furnish ac- 

copies of documents filed. 
1970 Cn LJ 663 (556) (Punj). 

9. Omission to tssne process* ( 1 ) 
Where a Magistrate without issuing anv 
process at all to the accused convicts 
® conviction is illegal. (1891) 16 
Mad 83 (87) = 2 Weir 326 (DBL 

(2) V^ere the accused appears in 
Court of lus own accord without a sum¬ 
mons, he is entitled to require that the 
case be proceeded with and the mere 
omission to issue summons becomes im¬ 
material in such a case. (1902) 26 Bom 

*• air 1919 Lah sS 
= 20 Cri LJ 3 (DB) •• AIR 1968 

Cri U 450 

— (1967) 2 Andb WR 271. 

(3) A person against whom no process 
has been issued under Section 204 can¬ 
not be a discharged person. AIR 1961 

usrit" oii,^"}25': 

(4) Court has no right to proceed with¬ 
out issuing the process if the accused 
does not appear personally. AIR 1968 
Andh Pra 125 (127) = 1968 Cri U 450 
« (1967) 2 Andh WR 271. 

10, No^e, If a ‘*proces»". — (1) A 
mere notice to the person complained 
against that a preliminary enquiry will 
be held does not amount to a summons. 
^R 1915 Mad 128 (129) AIR 1927 

Mad 19 (20, 21) «= 28 Cri LJ 129 (FB) 
•• AIR 1923 Cal 198 (199) = 24 Cri LJ 

333 (DB) *♦ AIR 1918 Pat 652 (653) « 
19 Cri LJ 527. 

11* Order dlrecOng summons* If a 
lodgment — See Section 202. 

12* Ord^ directing snmmons* If Mn be 
recalled. — See Section 202. 


la. 


Some other MaKbtrate Imvtiig 
juilsdicfion*" — ( 1 ) This expression 

means ^ some other Magistrate” having 
jurisdiction to enquire into and try the 
case the power to take cognizance being 
distinct from jurisdiction. Such Magis¬ 
trate cannot rescind the original processi 
but he can discharge the accused in res¬ 
pect of the offence for whi f-h the process 
was issued and issue a fre^ process foi 
any other offence alleged to have been 
committed. AIR 1946 Sind 61 (64) = 
ILR (1944) Kar 411 « 47 Cri LJ 84 
(DB). 


(2) Chief Presidency Magistrate Calcutta 
who could not take cognizance of an 
offence triable by the Special Court con¬ 
stituted under the West Bengal f-rfminal 
Law Amendment (Special Courts) Act, 
1949, has no power to iss u e a summons 
against the accused under Section 204 
in respect of such offence. AIR 1960 Cal 
670 (671) « 1960 Cri U 1198. 
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14. **PrOvlslODs of Section SO** — Sub- 
^ccllou (2)« — See Section 90. 

16 . Process-tees. •— (I) Sub-scellon (3) 
is new and enable.s a Magistrate to dis¬ 
miss a case for default of payment of 
such fees for process as arc payable and 
ordered, within a reasonable time. An 
order acciuittine the nccusetl is not cor¬ 
rect. AIR 1944 Cal 417 (418) = 40 Cri 
IJ 2u3 (DB). 

(2) Dismissal of complaint under Sec¬ 
tion 204(3) On failure of complainant to 

comply with direction-Appeal acain.st 

order is competent as dismissal of com¬ 
plaint after charge has been framed 
amounts to acquittal. AIR 1969 Madh Pra 
20 (21) = 1969 Cii LJ 201 = 1908 
MPI.J 398 (DB). 

f3) Even before this provision was 
inserted, there existed the practice of dis¬ 
missing the complaint for non-payment 
of prooess-fees. as for default of prosecu¬ 
tion though such a dismissal was held 
to be illegal in warrant cases. 1889 Rat 
491 (491) (DB) (1886) 2 Weir 252 
(262) = 16 Mad 234 (DB) •• (1893) 2 
Weir 323 (323). (Warrant case.) 

• See 1872 Pun Re (Cr) No. 21. p 29 
(29) (DB) •• (1902) 4 Bom LR 276 (277) 
* 26 Bom 562 (DB).] 

(4) Where a complaint is against two 
persons, but the complainant has paid 
process-fees for .summons against one 
only, the other must be discharged under 
this sub-section, if no summons is taken 
W»nst him. (1902) 20 Bom 552 (557) 

(DB)» 

15) The process.fees referred to in this 
sub-section arc only lor the attendance of 
the accused at the commencement of 
^()coe<)|ncs and no! for the presence of 
the accused on the date of judgment and 
a dismis.sal of the complaint under this 
sub section for non payment of pjocess- 

summons is not legal. AIR 
J9j.a '^*1 ^92 (393) = 26 Cri L, Jour 96,3. 
[See 1939 Nag LJ 201 (201).] 

(6) The .section applies to Magistrates 
taking cognizance oi offences and this 
rule as to payment of proccss-foos refers 


fherefore. only to cases when an “ofTonce 
is disclosed. .\n applicalion for mainten¬ 
ance under Scclion 488 should not be 
dismissed under this sub-section lor failure 

fees. (1893) 16 .\fnd 234 

(7) Where a complaint was dismis.scd 
under this sub-.seciion in a de novo trial 
after charges had already been framed, it 
was held that it amounted merely to* a 
dLscharge and not an acquittal, and that a 
second trial on the .same facts would not 
be barred. .\IR 1931 Nag 39 (40) = 32 
Cri L Jour 603. 

[Bui see AIR 1015 Mad 23 (24) = I6 
Cri L Jour 673 (DB}.1 

(8) Whore the complainant did not' 
take any steps to have the accuscti per¬ 
sons served and remained absent on the 

[Vol. 7.] 3 A. M. 81 (6 pages) 


c^te flxed for deciding the question whe¬ 
ther the female accused shouid be per¬ 
mitted to appear through on Advocate, it 
was held that the order by the Magis¬ 
trate discharging the accused under Sec- 
hop 253 was mistaken and should have 
been one dismissing the complaint under 
Section 204(3) and the Magistrate was 
competent to rehear the complaint. AIR 
1951 Assam 129 (.130) = 52 Cri L Jour 
1357 (DB). 

See also Section 403. 

(9) Where a complaint is dismissed 
under this sub-section, the High Court, 
Sessions Judge or District Magistrate may, 
under Section 436, direct a further en¬ 
quiry. AIR 1938 Sind 192 (192) = .39 
Cri L Jour' 966. 

[See also AIR 1939 Sind 38 (39) = 40 
Cri L Jour 287 (DB).3 

(10) Where the superior Court directs 
a further enquiry upon dismissal of the 
complaint under sub-section (3), notice 
to show cause why a further enquiry 
should not be ordered Is neither desirable 
nor necessary. AIR 1922 Pat 54 (64) = 
20 Cri L Jour 843 (DB). 

(11) As to the applicabililv of this 
sub-section to processes to witnesses, see 
Notes on Section 544. 

(12) “Talbana” ordinarily means pro- 
cess-leo — Magistrate dismissing com¬ 
plaint for failure to pay diet money in 
accordance with Court’s direction to pav 
"Talbana,” interpreting the word to in¬ 
clude diet money also — Order neither 
indicating any provision wherein that 
word has been used to include diet 
money or that it is the practice of that 
Court to so u.se it'and that the parties 
were acquainted with that expression to 
include diet money as well — Held 
that the drastic action of the Magistrate 
in ^dismissing' the complaint could not 
be justified or sustained. AIR 1969 Madh 
Pra 20 (21) = 1969 Cri LJ 201 = 1968 
MPLJ 398 (DB). 

16. Revision. — (i) The High Court 
has ample rcvisional powers to interfere 
with the proceedings under this section 
and can exercise its powers at any stage 
of the proceedings and quash the same, 
though it will interfere only in cases of 
an exceptional nature. 1899 All WN 212 
(21.3) (DB) ♦* (1896) 20 Bom 543 (545) 

(DB) *• (1899) 26 Cal 785 (790. 791) 

(DB) •• (1910) II -Cri LJ 525 (527) = 

38 Cal 68 (DB) •• AIR 1916 Mad 408 
(409) = 16 Cri LJ 477 (477. 478) •• AIR 

1932 Pat 72 (78) = 33 Cri LJ 349 *• 

1958 (2) Andh WR 695 (697). 

(2) Where the case "had not proceeded 
beyond the stage of summonses having 
been issued, it was held that there could 
hardly be any ground to quash the com¬ 
plaint on which cognizance had been 

taken unless the complaint did not dis¬ 
close any ofTence. AIR 1958 Cal 128 (Prs 
14, 15. 17) = 1958 Cri LJ 368. 
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205. Magistrate may dispense with personal attendance of accused.—(1) 
Whenever a Magistrate issues a summons, he may, if he sees reason so to do, 
dispense with the personal attendance® of the accused, and permit him to appear 
by his pleader. 

(2) But the Magistrate inquiring into or trying the case may, in his discretion, 
at any stage of the proceedings, direct the personal attendance of the accused, 
and, if necessary’, enforce such attendance in manner hereinbefore provided. 

[1882—S. 205; 1872—S. 151; 1861—S. 261.] 

[®] See Form No. 1 in Schedule V which contemplates an accused appearing hy a 
pleader. 


Section 204 — Note 16 fcontd.) 

(3) Where a Magistrate, having follow¬ 

ed the procedure laid down, has exer¬ 
cised a discretion judiciallv in is.suing a 
process, or where Iht error, omission, or 
irregularity in the issue of process is one 
which is curable under Section 537, the 
High Court will not interfere. AIR 1926 
Cal 795 (797) =* 27 Cri LJ 788 (DB) •• 
(1907) 6 Cri LJ 240 (251) = 31 Bom 

611 (DB) •• AIR 1916 Pat 129 (130) = 
18 Cri LJ 366 (367) (DB) •• (1912) 13 
Cri LJ 609 (611) (SB) (Cal) *• AIR 1964 
Tripura 67 (68, 69) « 1964 (2) Cri LJ 
735. 

(4) Where the record does not dis¬ 
close sufficient grounds for issuing pro¬ 
cess, the High Court will not interfere 
merely because the Magistrate. taking 
cognizance of the matter, has failed to 
record reasons for not issuing process. 
AIR 1938 Mad 879 (879) = 39 Cri LJ 
984. 

17. Process under special or local Acts. 

— See Note 1. 

SECTION 205 — SYNOPSIS 

1. Scope. 

2- **Wlienevcr a Magistrate issues a 

summons.** 

3. **Dispense with.** 

4. Bond from the accused. 

5. Pardanashin lady, 

6. **Permit him to appear by Kis 

pleader**. 

7. “Pleader**. 

8. Applicability to security proceed¬ 

ings. 

9* “At any stage of the proceedings.** 

10. Revision. 

11. Applicability to offences under Acts 

other than I. P. C. 

1. Scope.— ( 1 ) As shown in S- 353 
Courts of Session and the High Courts 
have got power to dispense with the 
personal attendance of the accused. 
AIR 1956 Madh B 13 (16) = 1956 Cri 
LJ 64 = ILR (1956) Madh B 157 
AIR 1954 Mys 181 (182) = 1954 Cri LJ 
1015 = ILR (1954) Mys 374 (DB) ** 
AIR 1947 Mad 433 (434. 435) = 48 Cri 
LJ 874 := ILR (1948) Mad 498. 

(2) Section 205 deals with the initial 
appearance of the accused before the 
Magistrate whereas Section 353 deals 
with the presence of the accused 


during the trial of the case or aurmg 
enquiry. AIR 1951 All 864 (866) = ILR 
(1952) 2 All 941 = 1952 Cri LJ 66 
(FB) •• AIR 1957 Andh Pra 468 (469)« 
1957 Cri LJ 935 ** AIR 1956 Bhopal 11 
(12) = 1956 Cri LJ 373 ** AIR 1954 
Cal 576 (576) = 1954 Cri LJ 1664 

(DB) •* AIR 1954 Mys 181 (182-) = 1954 
Cri LJ 1815 = ILR (1954) Mys 374 
(DB). 

(3) The High Court can under its 
inherent powers dispense with personal 
attendance of the accused. AIR 1952 
Assam 151 (151. 152) = ILR (1952) 4 
Assam 332 = 1952 Cri LJ 1288 (DB) ** 
AIR 1957 Nag 101 (102) - ILR (1956) 
Nag 896 = 1957 Cri LJ 1430 ** AIR 
1951 Madh B 28 (29) =* 52 Cri LJ 73 *• 
AIR 1949 Nag 334 (336) = ILR (1949) 
Nag 451 = 50 Cr LJ 932 (DB) •* AIR 
1947 Mad 433 (435) = 48 Cri *LJ 874 = 
ILR (1948) Mad 498. 

(4) Under the section it is not neces- 
sary that the accused should submit 
the application for exemption in person- 
Madh BLJ 1955 HCR 482 (483). 

t5) Section 205 applies to an accused 
and not to a person against whom the 
complaint was that she was about to 
commit an offence. AIR 1957 Raj 359 
(360) ILR (19571 7 Raj 567 * 1957 
Cri LJ 1317. 

2. ^Whenever a Magistrate issues a 
summons.**— (1) This section does not 
apply where a warrant has been issued 
or the accused has been arrested with¬ 
out a warrant. AIR 1951 Assam 129 
(130) = ILR (1951) 3 Assam 370 = J>2 
Cri LJ 1357 (DB) ** AIR 1955 Punj 61 
(82) = 1955 Cri LJ 698 *• AIR 1951 Pat 
405 (405) = 52 Cri LJ 365 ** 1951 Raj 
LW 27 (28) ** AIR 1924 Pat 46 (47) * 
24 Cri LJ 872 (DB) *• AIR 1963 J & K 
41' (43) = 1963 Kash LJ 20 = 1963 (2) 
Cri LJ 155 (DB). 

(2) Where in a summons case 
Magistrate having issued a bailable 
warrant, refused the application of the 
accused for having his personal'appear¬ 
ance dispensed with on the ground wat 
he had issued a warrant, it was held 
that the Magistrate could not take his 
stand on an incorrect order and Tefuse 
the application without giving 
reasons. AIR 1947 Mad 66 (66) = ILR 
(1947) Mad 79 » 48 Cri LJ 226. 
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(3) Where a summons has been 
issued in the first instance and there¬ 
after the accused is brought in under 
a warrant of arrest, the section would 
apply. Ain 1930 Nag 61 (62) = 31 Cri 
LJ 284. 

(4) Where n summons is issued in 
cases in which a warrant is ordinarily 
issuable this section will apply. (1894) 
21 Cal 588 (589. 590} (DB) AIR 1947 
Mad 433 (434) = ILR (1948) Mad 
408 = 48 Cri LJ 874. 

(5) Even after a warrant has been 

issued, if the Magistrate cancels the 
warrant and issues a summons, or the 
accused having appeared before him. 
it is not necessary to issue a summons 
for the appearance of the accu-sed, this 
section will apply. AIR 1940 All 178 
(180) = 41 Cri LJ 500 ** AIR 1948 All 
393 (394) = ILR (1948) All 331 = 49 
CrJ LJ 573 (DL) AIR 1962 Cal 203 

(214, 215) *= 1962 (ll Cri LJ 565 = 66 

Cal WN 577. 

(6) If the Magistrate considers that 

a summons is sufTicient for the appear¬ 
ance of the accused in the case, he may 
permit the accused to appear by 
pleader. AIR 1940 All 178 (180) = 41 

Cri LJ 500. 

(7) Where the Magistrate orders 
issue of a bailable warrant in the fir.st 
instance but the order is not warranted 
by the circumstances of the case, the 
accused should not be deprived of the 
benefit of this section merely because 
the Magistrate acted wrongly in order¬ 
ing issue of a bailable warrant instead 
of a summons. ILR (1954) 4 Raj 459 
(462). 

(8) Apart from the section, there is 

power under other provisions of the 
Code, under which the personal appear¬ 
ance of the accused may be dispensed 
with by the Magistrate and the accused 
may be permitted to appear by pleader- 
AIR 1952 Assam 151 (151. 152) = ILR 

(1952) 4 Assam 332 = 1952 Cri LJ 1288 
(DB) ILR (1954) 4 Raj 459 (462) •* 
AIR 1951 All 864 (366) = ILR (1952) 2 
All 941 = 1952 Cri L-f 66 (FB) *• AIR 
1947 Mad 433 (435) = ILR (1948) Mad 
498 = 48 Cri LJ 874 ** AIR 1948 Ail 
3S3 (394) = ILR (1948) All 331 = 49 
Cri LJ 573 (DB). 

(9) Where a warrant had been issued 

for the personal attendance of the 

accused, the Court should not in the 
meanwhile accept an application on 

behalf of the agent of the accused, 
allowing them not-to appear in person 
but to be represented through their 
pleader on the assumption that the 

warrant of arrest issued against the ac¬ 
cused could be treated as a summons. 
'MR 1957 Assam 148 (151): 1957 Cri IJ 
1101 . 

(10) Magistrate who issues the 

summons may exercise the power under 


this section not only at the stage when 
he is issuing the summons in the begin- 
ning but also at any stage, before the 
trial begins- AIR 1962 Cal 203 (214, 

215) = 1962 (1) Cri LJ 565 = 66 Cal 
WN 577 (FB). (AIR 1948 All 393, Diss. 
from.) 

[See however AIR 1963 Pat 371. (371, 
372) = 1963 (2) Cri LJ 385 = 1963 
BLJR 853.] 

(11) If attendance of accused is not 
dispensed with at initial stage of com¬ 
mencement and summons was issued 
Magistrate cannot dispense with his 
attendance after trial has commenced 
after the appearance of the accused 
in person- AIR 1963 Pat 371 (371, 
372) = 1963 (2) Cri LJ 385 = 1963 
BLJR 853. 

3. **Dispeose with”.— (1) Discretion 
to dispense with the personal attend¬ 
ance of the accused under this section 
will be used liberally especially in 
trivial cases such as a prosecution for 
a municipal offence, or where the 
accused is a pardanashin lady, or 
where the accused is too ill to attend 
Court. AIR 1953 All 630 (631) = 1953 
Cri LJ 1407 (DB) •* 1958 MPC 76 (77) 

AIR 1956 Cal 266 (266) =* 1956 Cri 
LJ 741 •* 1961 (1) Cr LJ 819 (820) 

(Madh Pra). 

12) Personal appearance is the rule 
in criminal cases of a serious nature, 
involving moral turpitude and punish¬ 
able with imprisonment. 1961 (1) Cri 
LJ 819 (820) .(Madh Pra). 

(3) If the permission is refused, 
reasons for such refusal should be 
recorded. (1883) 6 All 59. 

[See also AIR 1947 Mad 66 (66) = 
ILR (1947) Mad 79 = 48 Cri LJ 226.3 

(4) In considering the propriety of 
an order under this section, the Magis- 
trate should always take into account 
whether there is any material before 
him to indicate that an offence has 
been committed by the accused and 
whether there is anything in the nature 
of a prima facie case. AIR 1940 All 
178 (180, 181) = 41 Cri LJ 500. 

(5) A Magistrate can dispense 
with the personal attendance of the 
accused as often as he pleases- (1910) 
14 Cal WN cxxxi (cxxxi) (DB) ♦* 
(1917) 21 Cal WN-(cljcviii (clxyUi) (DB). 

(6) Though there need not be an ex¬ 

press order dispensing with the per¬ 
sonal attendance it is advisable that 
the fact should be noted in the records 
and not be left for implication. AIR 
1926 Bom 218 (221) = 27 Cri LJ 440 

(DB). 

(7) Case trivial one — Accused of 53 
or 60 years old — Accused not present 
on scene of occurrence — Accused of 
very high social position — Grounds 
not sufficient for exemption from per- 
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sonal appearance. ILR (1952) 2 Raj 

556 (558). 

/8) Where the offences alleged against 
the accused are of a serious nature 
involving moral turpitude and punish¬ 
able with imprisoniTient for some 
length of time if the allegations are 
established by the prosecution, the 
question of status of accused while 
granting exemption cannot be consider¬ 
ed. AIR 1969 Mys 95 (99) = 1969 Cri 
LJ 423 = (1968) 2 Mys LJ 464 *• 1961 

(1) Cr LJ 819 (820) (Madh Pra). 

(9) Exemption from appearance 
granted to accused till stage of record¬ 
ing evidence — Exemption does not 
last till duration of enquiry when evi¬ 
dence is to be used under Section 288. 
AIR 19.69 Mys 9b (97) = 1969 Cri LJ 
423 = (1968) 2 Mys LJ 464. 

(10) How far the personal attend¬ 
ance of the accused is essential in the 
case must be decided when the Magis¬ 
trate allows the exemption to'them- 1962 

(1) Cri LJ 801 (802) = 1961 All LJ 219. 

4. Bond from the accused. — (1) 

Where the personal attendance of an 
accused is dispensed with, a recogniz¬ 
ance bond may be taken from him 
binding him to appear either' in person 
or by pleader. (1868) 5 Bom HCR (Cr) 
64 (65) (DB). 

(2) The stage for security may arise 
only when the Court is considering the 
question of calling tne accused per¬ 
sonally in Court and has reasons to 
believe that the accused may not obey 
the summons and. therefore, a warrant 
be issued against him. AIR 1955 AU 
125 (125) = 1955 Cri LJ 326. 

(3) 'Person interested’ — Manager of 
accused executing bond under S- 526 
(3) — Manager not duly authorised to 
represent accused — Execution of bond 
is illegal — There can be no forfeiture. 
AIR 1961 Ker 194 (195) = 1961 (2) Cri 
LJ 89 = (1961) 1 Ker LR 88. 

5. Pardanashin lady.— (l) Where a 
Magistrate issues a summons to parda¬ 
nashin woman who is accused of an 
offence, he should, as a general rule, 
dispense with her personal attendance 
and permit her to appear by pleader 
at least until such time as he has be¬ 
fore him some legal and satisfactory 
evidence indicative of her having con-- 
mitted a breach nf the law- AIR I9b.3 
Cal 154 (154. 1.5.5) = 19.53 Cri LJ 401 
(DB) AIH 1922 Mad 79 (79) = 2-3 
Cri LJ 266 *' AIR iH27 All 149 (150) = 
28 Cri LJ 94 (IdlM 23 Ind Cas 489 
(491) = 15 Cri LJ 281 (DB) (Cal) ** 
1961 Cri LJ 819 (820) (Madh Pra). 

(2) An order dispensing with personal 
attendance of a pardanashin ladj' 
should not be' refused merely because: 

(a) The Magistrate thinks that she Is 
not pardanashin. (1910) 11 Cri LJ 
197 (198) = 3 Sind LR 167 (DB). 


(b) Other women belonging to the 
same class that observed pardah 
had appeared in Court. AIR 1927 
All 149 (149, 150) = 28 Cri LJ 
94. 

(c) She is the daughter of prostitute, 
if she is married to a respectable 
husband in whose family women 
observe pardah. (1913) 14 Cri LJ 
3 (4) (Lah). 

(d) She might be required for identi- 
fication purposes. AIR 1947 Mad 
433 (434) = 48 Cri LJ 874 = ILR 
(1948) Mad 498- 

(3) If the Magistrate considers identi- 
Ocation of the pardanashin lady by the 
prosecution witnesses absolutely neoes- 
sary. the Magistrate should take steps 
to have her identified at her residence 
without violating her' pardah and all 
other rights of secrecy to which she is 
entitled on account of her social stand¬ 
ing and the habit and custom of life- 
(1950) 16 Cut L Tim 91 (92). 

(4) The Court will extend the pri¬ 
vilege of pardah to women who, thougli 
not strictly observing pardah, are yet 
not accustomed generally to appear 
before the public- 2 Hyde 88 (88). 

(See also ILR (1954) 4 Raj 439 (464).] 

(5) Where the accused belongs to 
Sikh Community in which there is no 
pardah system, she cannot be granted 
exemption from personal appearance in 
Court on the mere allegation that she 
observes pardah though amongst the 
Sikhs the appearance of women in 
Court is not looked upon very favour¬ 
ably. Madh BLJR 1955 HCR 480 (481). 

(6) A member of the teaching profes¬ 
sion cannot be regarded as pardanashin 
lady. AIR 1955 Punj 81 (82) = 1955 
Cri LJ 698 •* 1961 (1) Cr LJ 819 (820) 
(Madh Pra). 

6 . “Permit him to appear by his 
pleader”.— (1) Although the personal 
attendance of the accused may be dis¬ 
pensed with under this section, it is 
essential that he should be represented 
by his pleader. AIR 1928 Cal 27 (32) — 
29 Cri L Jour 49 (SB). 

(2) The words “appear by pleader” in 
their ordinary acceptance mean 

a pleader to act and to plead- AIR 1928 
Col 27 (32) = 29 Cri L Jour 49 (SB). 

(3) The appearance by a pleader in¬ 
volves the performance of all acts that 
devolve upon the accused in the course 
of the trial. AIR 1926 Bom 218 (219) — 
27 Cri L Jour 440 (DB) AIR 1955 
Raj 175 (176) = 1955 Cri L Jour 1392 — 
ILR (1955) 5 Raj 446 ** 14 Cri L Jour 
272 (272) = 5 Sind LR 206 (DB) AIR 
1963 Pat 371 (371. 372) = 1963 (2) Cri 
LJ 385 = 1963 BLJR 853. 

(4) The following acts can be done by 
the pleader : 

{aj Pleading guilty, or not guilty 
under Section 255 and in cases 
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Secflon 205 — Note 6 (conid ) 

falling under Ss. 242, 243- AIK 
1926 Bom 218 (220l - 27 Cri L 
Jour 440 IDS) 1957 Cri L Jour 
672 (Madh Pra). 

(b) Filing a written statement em¬ 
bodying the plea of the accused. 
(1917) 21 Cal WN clxviii (clxviii) 
(DB). 

(c) Hearing a deposition of a wit¬ 
ness read over under Section 360 
(1). AIR 1928 Cal 27 (32) = 29 
Cri L Jour 49 (SB). 

(d) Hearing of a judgment the 
sentence being one of fine only 
or the accused being acquitted 
under Section 366 (2i. AIR 1926 
Bom 218 (219) = 27 Cri L Jour 
440 (DB). 

(5) Even when personal appearance 
of accused has been exempted under 
Section 205. the examination of the 
accused under Section 342 must be of 
the accused person and not his pleader 
except where the accused is a com¬ 
pany or the juridical person accused 
alone has got to be examined. AIR 
1969 SC 381 (385) = 19ftf Cri LJ 654 = 
(1969) 1 SCJ 867. (AIR 1962 Cal 203 » 
1962 (1) Cri LJ 565 (FB>. Overruled; 
AIR 1968 Delhi 202: AIR 1960 Ker 383; 
AIR 1963 Pat 371. Not good law.t 

(6) The Magistrate may. even at the 
time of issuing summops. dispense 
with the personal aUendtmce of the ac- 
cused and permit him to appear by 
pleader. AIR 1926 Bom 218 (219) = 27 
Cri L Jour 440 (DBi. 

[See also AIR 1951 Aimer 6 (8) = 
51 Cri L Jour 1606.1 

(7) When a summons is sent as in 

Form No- 1 of Schedule V containing 
the words "you are hereby required to 
appear in person or by pleader*’ and 
the accused sends his pleader who re¬ 
quests for permission to dispense with 
the personal attendance of the accused, 
the Magistrate cannot proceed against 
the accused for disobedience of tiie 
summons, even though he refuses to 
grant the permission. (1900) 27 Cal 

985 (988. 989) (DB) 

(8) The power to dispense with the 
personal attendance of the accused can 
be exercised by the Magistrate onlv 
so far as his own Court is concerned. 
(1865) 2 Suth WR (Cn 50 (50) (DB). 

(9) Rule 82, Madras High Court Cri¬ 
minal Rules of Practice, merely am 
pUOes and explains Section 205 ( 1 l and 
a Court should, as a rule, where there 
are more accused than one. permit any 
one to appear, plead or act for such 
other in any criminal proceeding- 
(1956) 2 Mad L Jour 74 (75). 

(10) Sections 205 and 540-A do not 
expressly mention that the pleader can¬ 
not be examined under Sec. 342. but 
this does not lead to the inference that 


the pleader can be examined. AIR 1969 
SC 381 (385) 1969 Cri LJ 654 ^ 

(1969) 1 SCJ 867. 

(Ill Accused represented by counsel 
under Section 205 <1) — Statements re¬ 
corded in presence of the counsel is ad¬ 
missible under Section 288 as being 
statements recorded in presence of ac¬ 
cused. AIR 1959 All 521 (523) = 1963 
All WR (HC) 464. 

(12) Exemption from appearance 
granted to accused till stage of record¬ 
ing of evidence — Does not last till 
duration of enquiry when evidence is 
to be used under S. 288. AIR 1969 Mys 
95 (99i = 1969 Cri LJ 423 = (1968) 2 
Mys LJ 464- 

7. “Pleader.'”— (11 The definition of 

the word •pleader’ as given in Sec. 4 
(1) in. includes any person appointed 
by the accused with the permission of 
the Court to act in the proceedings 
against him. AIR 1926 Bom 218 {222) = 
27 Cri L Jour 440 (DB)- 

■2i The appointment of a person by 
the accused and permission of the 
Court need not be express but may 
be implied from the circumstances of 
the case. See AIR 1926 Bom 218 (221) 
27 Cri L Jour 440 (DBi 1884 

Rat 201) (207. iDB>. 

f3i It is generally advisable that some¬ 
thing should be noted on the re- 
ct-rd to show that the person who 
represents the accused has been duly 
appointed ‘oy him and the Court has 
given the requisite permission for his 
appearance in place of the accused. 
AIR 1926 Bom 218 = 27 Cri L Jour 

440 (DB). 

(4) In the absence of an appointment 
by the accused of any person to repre- 
.sent him. the mere permission of 
the Magistrate will not entitle any per¬ 
son to act as a pleader for the accused, 
and the Magistrate would have no 
jurisdiction to proceed with the case in 
the absence of the accused. AIR 1924 
Pat 46 (471 = 24 Cri L Jour 872 (DB) 
AIK 1930 Nag HI {G3i = 31 Crj L 
Jour 284 AIR 1926 Bom 218 i222. 
2231 = 27 Cri L Jour 440 iDBi, 

/5i Coaccused -- Pleading guilty on 
behalf of accused — No authority prov¬ 
ed — Conviction on basis of such plea 
not proper. AIR 1962 Pat 244 (246 > = 
1962 il' Cri LJ 743 = 1962 BLJR 20. 

<() Where one accused, nut of others, 
who are produced before a Magistrate, 
does not appear due to sudden illness, 
he can appoint a private person or even 
a co-accused to appear in his stead, 
under Section 4 (1) (r) read with Sec- 
tion 205 |1) and the Magistrate can 
permit such private person or such co¬ 
accused to represent the absentee ac- 
cused. AIR 1962 Pat 244 (246) = 1962 
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Ill Crj LJ 743 1962 BLJR 200 1884 

Hat 205 1206) iDBi. 

8. Applicability to security proceed¬ 
ings— (]i This section applies to pro¬ 

ceedings under Sec 106 in Chapter VIII. 
Division A. But it does not apply to 
proceedings under Sections 107 to 110, 
in Cha))tGr VIII Division B. {1903) 2 

tVeir .54 1 5.5'. 

9. ‘’At any .stage of the proceed¬ 
ings*'— 111 Where the Courc has al¬ 

lowed the accused trj appear by 
pleuder. but thinks it necessary or 
clcoirablc that the accused should be 
presen' for any particular purpose, he 
ir.r.v order the personal appearance of 
the accused. AIR 1926 Bom 218 = 27 

C‘ri L .Tour 440 iDBi AIR 1956 Cal 
266 = 1958 Cri I. Jour 741 AIR 1918 
Pat 152 rr. 19 Cri L Jour 119 AIR 
l‘'3l All 63:5 (6041 - 35 Cri L Jour 


(2i Where the accused is convicted 
and sentence is not one of fine only, 
the Magi.strale must under Section 366. 
sub section i2i. direct the personal 
attendance of the accused for hearing 
the judgment. AIK 1027 Rang 73 f7.>' 
28 Cri L Jour 225 =• (1913i 14 Cri 
L lour 272 t272) 6 Sind IM 206 (DBi. 

(31 Though at anv time the Magis¬ 
trate can revoke the iJtM*mission given 
to the accused to a))pear by a pleader, 
ycl he should not do sf) in a trivial 
case and on a trivial ground 11923) 21 
Cri L Jour 902 (903i (DB) (Cal). 

i4i Accused a re-spectabie lady ob- 
serving pardah • - Her .statement one.-of 
denial of ollencc which could be niade 
bv her Mukhtear - Held that it was 
ni't obligatory on the Magistrate to 
direct t^er.sonai attendance of the ac¬ 
cused. who had been exempted under 
Section 205 at any stage including exa¬ 
mination under Section 342. AIR 1954 
Orissa 65 1661 ILR |1953) Cut 623 = 
1954 Cri L Jour 360. 


10. Revision— ( 1 ) Where the Magis¬ 

trate has refused to excuse the per¬ 
sonal attendance of an accused per¬ 
son, the High Court w'ill in proper 
cases interfere in revision and will dis¬ 
pense with his presence. (1883) 6 All 

59 160) AIR 1948 Pat 418 (419) =» 

49 Cri L Jour 74? ** AIR 1927 All 149 
(150) = 28 Cri L Jour 94 (1914) 15 

Cri L Jour 281 = 17 Cal \VN 1248 (DB). 

(2) The High Court will not interfere 
where the irregularity alleged is the 
mere omission of the Magistrate to 
make a record that he has given per- 
mission to the accused to appear by his 
pleader, or where the case itself is an 
extremely trivial one. A.TR 1926 Bom 
218 (221) -= 27 Cri L Jour 440 (DB) *• 
1884 Rat 206 (206) (DB). 

(3) Where there is a complete ab¬ 

sence of jurisdiction the High Court 
will set aside the order giving permis¬ 
sion AIR 1924 Pat 46 (47) 24 Cri 

L Jour 872 (DB)- 

(4'. A Sub-Divisional Magistrate can¬ 
not in revision, cancel the order of a 
Bench Court dispensing with the per¬ 
sonal attendance of the accused. He 
can only forward the record to the Dis¬ 
trict Magistrate who should, under Sec¬ 
tion 430 of the Code, refer the matter 
to the High Court. 1937 Mad WN 182 
(183) (DB). 

11. Applicability to offences under 
Acts other than I- P. C.— (li Regard¬ 
ing offences under Sections 6 and 7 
of Madras Motor Vehicles Taxation Act 
(39 of 1931), Section 205 applies and 
Court has to consider the question ap¬ 
plying his mind to facts of the case- 33 
Cut LT 9 (12) = ILR (1966) Cut 630. 

(2) Offence under Section 112 of Mad¬ 
ras Motor Vehicles Taxation Act (39 of 
1931), the procedure to be followed is 
laid down in Section 130 of that Act 
and the accused person is to be inform¬ 
ed that he may appear by pleader and 
not in person as one of the alternatives. 
33 Cut LT 9 (11) = ILR (1966) Cut 630- 
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^ ^ Ka CosBrnentarffoe itfncSlc^&lly Appreciated 

CONSTITUTION OF INDIA, 

A.I.R. 1981 Manipur 1 (4) (Pr. 11) [ V 48 C 1 ]—Tirumalpad J. 0.--*'W!ial 
li piohlblftad (In Ait. 23 (1)) fa begai and other eimilai forme of forced labour. The 
A*L Be Oommontarioi oo the Ooiurtitotion of Indift At pftgo 635 define ‘begar’ as a 
eyatoui under which pemona are pressed to carry burdens for indiriduals or public os 
to perform other forms of menial aerrloe under compulsion”. 

A. I. R. 1958 All. 341 (345) (Pr. 33) (V 43 C 1261 (DB).—Dasa* 
J^dlsh Sahal could not cite any authority fn support of bis contention that the 
right given to the Court to draw an adverse inference is equal to compelling the 
Moused to be a witness against himself. We notice that Chitaley in his Commentary 
OB Constitution, Vol. I, pp, 497.49di does not see any oonfliet between the provisions 
of Aft. SO (3) and those of 8. 342. Or. P. C.” 

^ A I. R. 1956 J. ft K. 1 (10) (Pr. 34) [V 43 C 1] (F.B.) — Kilam j;— 
'The learned author Chitaley in his luminous commentary on the Constitution has* 
after dlsonsslng almost the whole case law on the Bnbjeot, ennnoiated some principles 
which I might give more or less In his own language. According to the learned 
author. (Points from Note 8 (g) under Art. SI. p. 033 quoted.) 

CIVIL. PROCEDURE CODE, 1908. 

A. 1. R. 1953 S. C. 23 (27) (V 40 C 7]—[Touching the rsvisional fnrisdietion 
of the High Court set out in S, 115, Civil P. 0.] *'A large number^ of oases have been 
•oUected in Edn. 4 of Chitaley A Bao's Code of Civil Procedure (Vol. I) which only 
serve to show that the High Courts have not always appreciated the limits of the 
inrisdiotlon conferred by this section." 

A. I. R. 1949 P. C. 156 (158) (Pr. 19) (V 36 C 48]—S*> Jehn Beaumont •— 
"There have been no donbt* decisions in some High Courts in India which lend support 
to the view upon which the Judges acted. The oases are collected in Edn. 4 of Chitaley 
and Bao on the Code of Civil Frooedare. Vol. I, p. 1106." 

A. I. R. 1972 Manipur 3 (5) (Pr. 5) | V 59 C Si — R. S. Bindra 7. 0. — 
*'On page 3336 of the A. I. B. Commentaries on the Code of Civil Prooeduroi 7th 
Bditloni it Is stated that 'an appeal filed against a dead party can. according to High 
Oonrti of Allahabad. Bombay ......... i be amended by bringing in the legal 

representativeB on the record*." 

A. I. R. 1972 Gujarat 179 (18S) (Pr. IS) [V 59 C 3Sl — 7. 3f. Bheth, 7. — 
Learned Authors Chitaley and Bao, in their book, 'A. I. H Commentaries, The 
Code of Civil Procedure. 1908*, 7tb Edition, Volume 11, at page S602i noted certain 
caste on this point The comments made are.*’ 

A I. R. 1972 Kerala 145 (151) (Pr. 9) f V 59 C 43) — E. Sadasivan 7. — 
"The term 'Court* ie not defined in the Civil P. 0. Pof purposes of the 0. P. 0.» Court 
has been held to mean 'e place where jnitioe Is judloially administered*. The definition! 
of *Cenrt* In the Evldenee Aet and of *Conrt of Justice* In the Penal Code do not 

afford mneb aesistanoe.(sec OhiUIey*! 0. P. 0.)’* [Chitaley's 0. P. 0. 8th Edn. 

Tol. I p. 44.] 

I. L. R. (1971) 1 Punj. 535 (539) (Pr. 7)—SAawnhar Bahadur 7. — "ChlUley 
In the commentary on the Code of Civil Procedure (1983 Edition) Volume 1. mentions 
at paga 666 that 'a decree may be executed also by the Court to which tiie exeoutioB 
pioceedingi may be transferred onder tbe provisions of 8. 24*." 

A. I. R. 1970 Manipur 34 (38) (Pr. 6) (V 57 C 10] — R. 8. Bindra 7. C.— 
P*gc 1869 of A. I. B. Oommentarlea on the Code of Civil Procedure, 7th Editfon, 

II Is stated that.These observations of the learned eommentators are founded 

CB a large ntimber of aotboritiee mentioned in the foot.note» and, if I may say so with 
tecpeet, are quite helpful in nnderstandlng the true e oo pe of el. (o) of section 116”, 

. A I. R. 1988 J. ft K. 13 (14) (Pr. 7) (V 55 0 4] — 7. N. Bhat 7. — "The 

do^ in certain aotboritiee as sunamarised In tbe Oommentary on 
Olvll P. 0. (7thBSdn«, VoL 8, Page 19S7) la that the Court baa to aee whethat 
Imc^ ae a DOt ba determined in the abcenee of the p erc on who appliec to bo nuido 
pnslr m whotbei bic tnlemti wOl nol be preindised by not being foined as a party”. 

8 A.M.-gP-i/78 (4 yp.) 







> A. r. B. OOMMaH'iABIiaS JDDICIALL7 APpaaOIATHfi 

, A. I. R. 1968 Mad. 1 (21) (Pr. 59] [ V 55 C 11 (FB) — V&rtkaifwnmui^ t— 
' Potating on* that 8. 105, OivilP.O., mna* bo read harmonionely with S. 99.Civil P C 
*hi dooiBiona have held tha* the phrase 'aflfeoting the deoision of the case* in S. lOfi 
”"in k 'affecting the decision of the case on merits’. The deoisloiu 

BwtloS 105° ^ Commentary of A. I. a 

L Tripura 52 (57) (Pr. 15) IV 55 C 9] — C. Joffannadka 

eJarvttZti. «/• 0.— Bat. as can be seen from the Commentary in Note 49 at page 4089 

ni on Civil P. C.. 1963 Edition, sub-rule (2) of 0, 40 B 1, 

Civil P 0., applies to third persona in possession of the property and is no bar'to the 
lemoval of any party to the sait from posaesslon’*, 

Tni R c 1481 — Oak J. — "Mr. Btl| 

the ^nrt dealing with the matter in April 1947 was a 

R. '^“'^8®' ^® valnation of the enii waa 

Bb. 38,000. lie Mnneif had no inriadiotion to try the present snit. Under B. 11, 

-i ‘*'® should have been competent to try the 

Vo^ri”*P«i 41®^’ fw *'’® Code of OivU ProoTdur* 

volume X, Page 413), (Now eee 1963 (7th Edn.) pp. 379.380).” 

COURT-FEES ACT, 1870 ft SUITS VALUATION ACT, 1887. 

B 7 (M (hi of thT There ,3 oonaensus of opinion in most of the High Courts that 
lo^nt ™Jo..ion‘fo Aot does not apply to a suit for partition by a person in 

fe^ A^t anXs' VMo i'io",® Soh. 11 of the Court. 

Valuation An 7i T R ^15 ‘he Court.fees and Bniiu 

valuation Aot (A. I. R, Oommentaries) Second Edition.” 

"With ^Jrd*to IV 52 C ll (FB) - P. 0. Pandit J. - 

•n the fnnl^Anf^ *k“ a® O '«•>«*')• Chitaley in his Commentarie. 

oSierved^hTs-T Valuation Aot (Second Edition)’, on page 135 has 

CRIMINAL PROCEDURE CODE, 1898. 

Is. howive/ll - "There 

1918 wir'afo fH ^ °* authority against the view expressed In A. I. R 

B 403 iS i I R^ no '°°‘-“‘®® 3 »nd 4 appearing at page 2654 under Note 7 to 
Bao, 1985 Edition.)’”"™’"**' ®" ‘^® Prooednre’ by Chitaley and 

"Even^^faUv i^A^l"V^ (J. & K.) - Bhat J.- 

between the\cn ® ®*®®' ‘h®"^® should be this difference 

whXer they «e mZT" 204) as regards the questlcn 

Is alSlL'. ! ? . O'' directory, seeing that the objecl of both tha provWoiil 

Lordshi™ of I''’ S® ^ 23]-S. Aoharya J. - “Their 

Mad 2 i7 !!7oK “ “*®'' decision reported in . . . ). A. I. E. 1964 

o7de oWvnd .. lof, * '®®®®if®. Annaji Eao’a Criminal Prooednre 

2alZ rowtafni a^ra' ® V °®“‘’ “® ^®« P°i”‘®d « ‘h® exhauetive 

Eto at oLe 2Mrirnnf^"“’\ r ® Prooadure Code, Vol. HI. 4th (1960) 

*(tn. “ Pag? 2862, « not expected, under the ptovieione of 8. 517 to 'try’ civil oases 

but. L.‘t. Ses!” ''®‘‘®'“‘®^ “ • decision of this Court in.(IBS'?) 33 

LIMITATION ACT, 1963 

dear ^ 21]-Sadasivam J. - "I* I" 

LlmltatloB Aot, 4th Edn. paragraph 82. at page 1329, that 

t^ef^^^ nlfonmat! ^® *^^®'®® POssesBloa against an owner in posseaeloai 

QBuQV 087t8UO OirOQUlStftllGB^A tihn nnsnifioalA«« ^ __ i _ . ^ _ t.*_^iivi 










' A. !. a. OOMMailTABlaB J0DIOIALLY APPBKdAtffli) 



A. I. R. 1971 Madh. P»a. 163 (165) (Pr. 13) SV 58 C 48 j—JJfeiMaaa 
’^Aftiole 98 wu noi idtained as it wae noi neoessaty in vtow o< tha pfovlalon maat la 
isotioB 17 and not beoanae a obanga in law waa deairad to be effected (See LlmltaUoil 
Aoi. 1983. by Ohitaley and Bao. Fooxtb Edition, at page 900, nndei the heading Sail 
lot money paid onder mistake').'* 

1969 All. L. J. 1095 (1100) (Pr. 10) (DB) — Per Gangeshwar Prase^ /. — 
"The principle is so firmly established that it does not appear necessary to ei^ dM- 
■iona in enpport of it and we will only extract the following passage from VoL Ui 
page I3l4i of the Commentary on the Limitation Act by Ohitaley and Bao (1960 
Edition ...(Pointa 7 to 10 from Note 56, quoted.) 

REGISTRATION ACT, 1908, 

A. I. R. 1960 Madh. Pra. 3 (Pr. 8) [V 47 C 2]—Dixit 7. “* "The prinelple 
laid down in T. L. B. 4 Bom 126 haa been followed in many oases which hare been 
noted in Ohitaley’a Eegiatration Act (Second Edition) at page 367.*' 

A. I. R. 1960 Mad 244 (Pr. 9) [V 47 C 77] — Bamaswami 7. — "I* 1* to- 
teresting in this oonneotion to note that the A. I. B. Commentaries on the Begistration 
Aet (Second Edition) at pages 626 to 630, after an elaborate discussion of the entire 
eaae.law and the principles of S. 77 of the Begistration Act, mention at p. 536 that 
the Tiew expressed by Abdnr Bahman X. is correct." 


M 


STAMP ACT, 1899. 

A. I. R, 1967 Him. Pra. 29 (31) (Pr. 11) [V 54 C 9]—OmPorAosA 7. 0.— 
From the language, used in the document, it is capable of falling within the definition 
of a bond, as defined in sub.s, (6) (b) of S. 2. Stamp Act. and also within the definition 
of a promissory note, nndor sub-s. (22) of that section. The maxim being, apeoialia 
generalibus derogant. an instrnment which satisfies the definition under sub-s. (6) (b) 
must be held to be taken out of the more general definition in sub.s. (22), yide A« I. B. 
Commentaries on the Stamp Act, p. 70." 

TRANSFER OF PROPERTY ACT, 1882. 


1969 Current L. J. 989 (990) (Punj.) — D. K. Mahajan 7 — "In fast, if a 
reference is made to Note 34 of Chitaley’s Transfer of Property Act (IT of 1888) 3rd 
edition, page 1737, it will be found that the view enunciated by the Oiiisa High Ooori 
Is the preponderant yiew". 

1971 Ker. L. T. 571 (574) — K. Sadasivan 7. — "In these oiEoamstanoes 
It mnst be held that the tenant had contracted out of S. 106 of the Transfer el 
Property Act. "Where a contract of tenancy simply providee for a notice of a certain 
period which Is different from the period of not||PnflPl«r4M0^etionv there will bo 

deemed to be a contract to the contrary within tA nmanhe^oAti^ysAtioB.** 

(yide The Transfer of Property Act by Ohitaley, 4tf E^L 

A. I. R. MANUAL (2ND EDli7)^UITrcrniiri(PpdiECIATED 


JAGANNADHACHARYULU J. C.—“Article 14 (of the Conatltntion) 
orotects all persons from discrimination by the legislative as well as executive 
organa of the State, Vide Note 8, Page 2673 of A. I. R. Manual Vol. 3, 

and Edn."—1965 Manipur 56 (63) (Pr* 26) [A. L B.V55 0 21*] 

P. N, RAMASWAMI J.: — “For an exhaustive citation of the relevant 
cases (on S. 10, Cattle Tregpaaa Act, 1871), see the most welcome 2nd (1060) 
Edn. of the A. I. R. Manual Vol. 1 referring to A. 1. R. 1947 Pat. 17a»47 
Cri. L. J. 986; A. X. R. 1943 Sind 152 44 Cri. L. J. 761; A. I. R. 1916 Lnh. 

881»17 Cri. L. J. 63; A. I. R. 1919 Cal. 93=20 Cri. L. J. 398."—.4. J. B. i960 
MmA, 881 (882)^1960 Ort. L. 7. 982 (983). 

. — flsf L B. 1980 Mad. 448 (446) ^ I960 On. L. 7. 1840 (1844) 

iTri, 4aS A. I.B, Uaimal (8nd Bdn.) nfarrad to.) 
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